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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 800

RIN 0580-AA69
Fees for Official Inspection and Official
Weighing Services

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Final rule.

SUMMARY: The Federal Grain Inspection
Service (FGIS) of the Grain Inspection,
Packers and Stockyards Administration
(GIPSA) is increasing fees by
approximately 2.4 percent for all hourly
rates, certain unit rates, and the
administrative tonnage fee. These fees
apply to official inspection and
weighing services performed in the
United States under the United States
Grain Standards Act (USGSA), as
amended. These increases are needed to
cover increased operational costs
resulting from the approximate 4.8
percent mandated January 2000 Federal
pay increase.

EFFECTIVE DATE: May 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Dave Orr, Director, Field Management
Division, at his E-mail address:
Dorr@gipsadc.usda.gov, or telephone
him at (202) 720-0228.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, Regulatory
Flexibility Act, and the Paperwork
Reduction Act

This rule has been determined to be
nonsignificant for the purpose of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

Also, pursuant to the requirements set
forth in the Regulatory Flexibility Act,
James R. Baker, Administrator, GIPSA,

has determined that this final rule will
not have a significant economic impact
on a substantial number of small entities
as defined in the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

GIPSA regularly reviews its user-fee
financed programs to determine if the
fees are adequate. GIPSA has and will
continue to seek out cost-saving
opportunities and implement
appropriate changes to reduce costs.
Such actions can provide alternatives to
fee increases. However, even with these
efforts, GIPSA’s existing fee schedule
will not generate sufficient revenues to
cover program costs while maintaining
an adequate reserve balance. In fiscal
year (FY) 1998, GIPSA’s operating costs
were $23,021,166 with revenue of
$21,776,323, resulting in a loss of
$1,244,843 and a reserve balance of
$55,862. In FY 1999, GIPSA’s operating
costs were $22,883,063 with revenue of
$22,971,204 that resulted in a positive
margin of $88,141. As of December 31,
1999, GIPSA’s FY 2000 operating costs
were $6,066,322 with revenue of
$6,333,381 that resulted in a positive
margin of $267,059. Even with the
positive margins for FY 1999 and thus
far for FY 2000, the reserve balance was
$569,669, below the desired 3-month
operating reserve of approximately $5.7
million.

Employee salaries and benefits are
major program costs that account for
approximately 84 percent of GIPSA’s
total operating budget. A general and
locality salary increase that averages 4.8
percent for GIPSA employees, effective
January 2000, will increase program
costs by approximately $691,613.

We have reviewed the financial
position of our inspection and weighing
program based on the increased salary
and benefit costs, along with the
projected FY 2000 workload. Based on
the review, we have concluded that
nearly half of the projected $691,613
salary increase can be absorbed through
existing program efficiencies. Therefore,
the other half needs to be covered
through an increase in fees that will
collect an estimated $390,000 in
additional revenues.

The fee increase primarily applies to
entities engaged in the export of grain.
Under the provisions of the USGSA,
grain exported from the United States
must be officially inspected and
weighed. Mandatory inspection and
weighing services are provided by

GIPSA on a fee basis at 37 export
facilities. All of these facilities are
owned and managed by multi-national
corporations, large cooperatives, or
public entities that do not meet the
criteria for small entities established by
the Small Business Administration.

Some entities who request
nonmandatory official inspection and
weighing services at other than export
locations could be considered small
entities. The impact on these small
businesses is similar to any other
business; that is, an average 2.4 percent
increase in the cost of official inspection
and weighing services. This nominal
increase should not significantly affect
any business requesting official
inspection and weighing services.
Furthermore, any of these businesses
that wish to avoid the fee increase may
elect to do so by using an alternative
source for inspection and weighing
services. Such a decision should not
prevent the business from marketing its
products.

There would be no additional
reporting or record keeping
requirements imposed by this action. In
compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
and record keeping requirements in Part
800 have been previously approved by
the Office of Management and Budget
under control number 0580-0013.
GIPSA has not identified any other
Federal rules which may duplicate,
overlap, or conflict with this final rule.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have a retroactive effect.
The USGSA provides in § 87g that no
subdivision may require or impose any
requirements or restrictions concerning
the inspection, weighing, or description
of grain under the Act. Otherwise, this
final rule will not preempt any State or
local laws, regulations, or policies
unless they present irreconcilable
conflict with this final rule. There are
no administrative procedures that must
be exhausted prior to any judicial
challenge to the provisions of this final
rule.

Background

On January 3, 2000, GIPSA proposed
in the Federal Register (65 FR 75) to
increase fees for official inspection and
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weighing services performed under the
USGSA by approximately 2.4 percent.

The USGSA (7 U.S.C. 71 et seq.)
authorizes GIPSA to provide official
grain inspection and weighing services
and to charge and collect reasonable
fees for performing these services. The
fees collected are to cover, as nearly as
practicable, GIPSA’s costs for
performing these services, including
related administrative and supervisory
costs. The current USGSA fees were
published in the Federal Register on
December 23, 1998 (63 FR 70990), and
became effective on February 1, 1999. A
correction to the minimum fees for
stowage examinations was published in
the Federal Register and became
effective on February 11, 1999 (64 FR
6783).

GIPSA regularly reviews its user-fee
financed programs to determine if the
fees are adequate. While GIPSA
continues to explore ways to reduce its
costs, the existing fee schedule will not

generate sufficient revenues to cover
program costs while maintaining an
adequate reserve balance. In FY 1998,
GIPSA’s operating costs were
$23,021,166 with revenue of
$21,776,323, resulting in a loss of
$1,244,843 and a reserve balance of
$55,862. In FY 1999, GIPSA’s operating
costs were $22,883,063 with revenue of
$22,971,204, resulting in a positive
margin of $88,141. As of December 31,
1999, GIPSA’s FY 2000 operating costs
were $6,066,322 with revenue of
$6,333,381 that resulted in a positive
margin of $267,059. Even with the
positive margins for FY 1999 and thus
far for FY 2000, the reserve balance was
$569,669, below the desired 3-month
operating reserve of approximately $5.7
million.

Employee salaries and benefits are
major program costs that account for
approximately 84 percent of GIPSA’s
total operating budget. The January 2000

general and locality salary increase that
averages 4.8 percent for GIPSA
employees will increase program costs
by an estimated $691,613. Based on a
review of projected FY 2000 workload
and operating costs, the Agency has
determined that approximately half of
the projected $691,613 salary increase
can be absorbed through existing
program efficiencies. The other half
needs to be covered through an increase
in fees that will collect an estimated
$390,000 in additional revenues.

The hourly fees covered by this rule
will generate revenue to cover the basic
salary, benefits, and leave for those
employees providing direct service
delivery. Other associated costs,
including nonsalary related overhead,
are collected through other fees
contained in the fee schedule and are at
levels that would not require any
change under this rule.

The current hourly fees are:

Monday to Monday to Saturday,
Friday (6 a.m. | Friday (6 p.m. | Sunday, and Holidays
to 6 p.m.) to 6 a.m.) overtime
L-YBAI CONMMTACE ..eiuvieiiieiiii it et e ettt e ste et e e e st e et e e ear e e be e st e e sbeesnaeesaeeenbeenree e $25.20 $27.20 $35.40 $42.60
6-month contract ... 27.60 29.40 37.60 49.40
3-MONN CONTFACT ...t 31.60 32.60 41.00 51.00
INONCONTFACT ...t e e e e e e e e e e e e nineee 36.60 38.60 46.80 57.60

GIPSA has also identified certain unit
fees, for services not performed at an
applicant’s facility, that contain direct
labor costs and would require a fee
increase. Further, GIPSA has identified
those costs associated with salaries and
benefits that are covered by the
administrative metric tonnage fee. The
2.4 percent cost-of-living increase to
salaries and benefits covered by the
administrative tonnage fee results in an
average overall increase of 2.4 percent to
the administrative tonnage fee.

Comment Review

GIPSA received two comments during
the 60-day comment period. The
comments came from two grain trade
associations. Both associations generally
supported the proposed rule; however,
each one encouraged the Agency to seek
ways to streamline operations in an
effort to reduce costs. One commentor
suggested that GIPSA strive to reduce
overall staffing, thereby reducing the
impact of future cost-of-living raises.
The commentor further suggested that
GIPSA set a goal for administrative and
supervisory costs not to exceed 20
percent of the total cost of service.
Finally, one association suggested the
fee increases only be applied to the
hourly rates and certain unit rates and

not to the administrative tonnage fee.
This, in the association’s view, would
serve as a financial incentive to
automate the inspection and weighing
services at export facilities.

GIPSA has and will continue to
explore ways to reduce costs. Current
program improvements have enabled
the Agency to avoid passing the full 4.8
percent salary increase on to its
customers through increased fees.
Similar efforts will continue in the
future, including the introduction of
new technology that improves program
efficiencies and reduces staffing needs.

The Agency’s efforts to reduce the
number of employees providing service
has been a direct result of program
initiatives designed to streamline
operations at export elevators. The
Agency has and will continue to explore
ways to streamline these operations.
Over the past several years, automated
material handling systems have been
introduced at export locations. These
systems have reduced the number of
employees needed to perform service.
Other efforts currently underway,
including inspection automation and
automation of specific administrative
functions, will provide more timely and
efficient service. These initiatives not
only address future costs of providing

service, but are designed to help
improve the operational efficiencies of
export facilities, thereby reducing the
overall exporters’ costs.

Increasing only the hourly and unit
fees fails to address the increased
supervision and administrative salary
costs covered by the administrative
tonnage fee. The recommendation to
establish a 20 percent cap on
supervision and administrative costs
reflects a strong desire to control costs.
The USGSA has had a 40 percent cap
since FY 1985. Since that time, the
Agency has operated well below that
level and will continue to establish
appropriate goals and objectives to
address future supervision and
administrative costs.

Efforts to contain and reduce these
costs have and will continue to be
taken. However, these efforts will not
adequately cover the increased salary
costs incurred by the pay raise. GIPSA,
therefore, must increase all hourly fees,
certain unit fees, and the administrative
tonnage fee by 2.4 percent in order to
recover the increased supervision
administrative costs.

Final Action

Accordingly, GIPSA is applying an
approximate 2.4 percent increase to
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Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

2. Section 800.71 is amended by
revising Schedule A in paragraph (a) to
read as follows:

List of Subjects in 7 CFR Part 800
Administrative practice and
procedure; Grain.

For the reasons set out in the
preamble, 7 CFR Part 800 is amended as
follows:

those hourly rates, certain unit rates,
and the administrative tonnage fee, as
proposed, in 7 CFR 800.71. Table 1—
Fees for Official Services Performed at
an Applicant’s Facility in an Onsite
GIPSA Laboratory; Table 2—Services
Performed at Other Than an Applicant’s
Facility in a GIPSA Laboratory; and
Table 3, Miscellaneous Services.

§800.71 Fees assessed by the Service.
(a) * *x %
Schedule A.—Fees for Official

Inspection and Weighing Services
Performed in the United States.

PART 800—GENERAL REGULATIONS

1. The authority citation for part 800
continues to read as follows:

TABLE 1.—FEES FOR OFFICIAL SERVICES PERFORMED AT AN APPLICANT’S FACILITY IN AN ONSITE FGIS LABORATORY 1

Monday to Monday to Saturday,
Friday (6 a.m. | Friday (6 p.m. Sunday, and Holidays
to 6 p.m.) to 6 a.m.) Overtime 2
(1) Inspection and Weighing Services Hourly Rates (per service representative)
BT L oo 311 - o A $25.80 $28.00 $36.40 $43.60
6-month contract ... 28.40 30.20 38.60 50.60
3-MONEN CONTIACT .....oiiiiiiiiiie s 32.40 33.40 42.00 52.20
NONCONIIACE ....oeiiiiiiii i 37.60 39.60 48.00 59.00
(2) Additional Tests (cost per test, assessed in addition to the hourly rate) 3
(i) Aflatoxin (other than Thin Layer Chromatographly) ........ooceeooeeoieoiieiiie ittt ettt ittt e s e b e e sab e e b e snbeenbeeanne $8.50
(i) Aflatoxin (Thin Layer Chromatography method) ................ 20.00
(iif) Corn oil, protein, and starch (one or any combination) .... 1.50
(iv) Soybean protein and oil (one or both) .........cccocceeiiiiienns 1.50
(v) Wheat protein (per test) ......ccccceevieerennns 1.50
(vi) Sunflower oil (per test) .. 1.50
(Vi) VOMItOXIN (QUANEALIVE) ...ttt ettt et h e bt et et e et e b b e e bt e nhe e e bt e ebb e e b e e sbt e e bt e naneenbeeanne 7.50
(Viil) VOMITOXIN (QUANTEALIVE) .....eiieiiiiieit ettt b et h ettt eh e b e sh e bt ea bt e ke e e et e e s b et e et e e kst e b e e sbe e e beeneneebeeaine 12.50
(IX) WAXY COIN (PEI TESE) .tiiiiiiiiiieit ettt ettt ettt ettt he ettt et e bt e e a bt oo b e e e bt ek s e e bt e eh et et e e ea e e ke e e e bt e nh et e et e e ebs e e b e e nbt e e e e naneebeeanne 1.50
(x) Fees for other tests not listed above will be based on the lowest noncontract hourly rate.
(xi) Other services
(a) Class Y Weighing (per carrier)
(O (01 /o] g1 c= V[T TSP P O RRPR TP .30
(2) Railcar 1.25
(3) Barge 2.50
(3) Administrative Fee (assessed in addition to all other applicable fees, only one administrative fee will be assessed when in-
spection and weighing services are performed on the same carrier).
(i) All outbound carriers (per-metric-ton) 4
(8) 11,000,000 ....c.veimeerieieereeieere et r R Rt R e AR e e e R e R e e R Rt e Rt Rt n e nRe e et e n e nenne e e e nre e nrs $0.1038
(b) 1,000,001-1,500,000 ..... 0.0947
(c) 1,500,001-2,000,000 ..... 0.0512
(d) 2,000,001-5,000,000 ..... 0.0379
(e) 5,000,001-7,000,000 .. 0.0205
(f) 7,000,001+ ...oocvvreeennne 0.0092

1Fees apply to original inspection and weighing, reinspection, and appeal inspection service and include, but are not limited to, sampling,
grading, weighing, prior to loading stowage examinations, and certifying results performed within 25 miles of an employee’s assigned duty sta-
tion. Travel and related expenses will be charged for service outside 25 miles as found in 8800.72 (a).

2Qvertime rates will be assessed for all hours in excess of 8 consecutive hours that result from an applicant scheduling or requesting service
beyond 8 hours, or if requests for additional shifts exceed existing staffing.

3 Appeal and reinspection services will be assessed the same fee as the original inspection service.

4The administrative fee is assessed on an accumulated basis beginning at the start of the Service’s fiscal year (October 1 each year).

TABLE 2.—SERVICES PERFORMED AT OTHER THAN AN APPLICANT’S FACILITY IN AN FGIS LABORATORY 12

(1) Original Inspection and Weighing (Class X) Services
(i) Sampling only (use hourly rates from Table 1)
(i) Stationary lots (sampling, grade/factor, & checkloading)

(a) Truck/trailer/container (per carrier) $18.50

(b) Railcar (per carrier) ........cccocveeriueeenne 28.30

(Rl [l (LT o= T 11T o TSRO T TP OP RSO PO PR PP 178.50

(d) Sacked grain (per hour per service representative plus an administrative fee per hundredweight) (CWT) .................. 0.02
(iii) Lots sampled online during loading (sampling charge under (i) above, plus):

(a) Truck/trailer CONLAINET (PEI CAITIEE) .....iiiiteieiiiieeate ettt et et e e s et e e s be e e e e sbe e e e bb e e e aas b e e e sanbe e e aae e e e e bbb e e enbbeeeanbbeeesaneeeeanneeas 9.85

(b) Railcar (per carrier) 19.10

(c) Barge (per carrier) 108.10

(d) Sacked grain (per hour per service representative plus an administrative fee per hundredweight) (CWT) . 0.02
(iv) Other services

(a) Submitted sample (per sample—grade and fACIOT) .........ccooiiiiiiiiiiii e 10.90
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TABLE 2.—SERVICES PERFORMED AT OTHER THAN AN APPLICANT’'S FACILITY IN AN FGIS LABORATORY 12—Continued

(b) Warehouseman inSPECtiON (PEF SAMPIE) ...cc.uuiiiiiiiieitie ettt et e e e et e e e ekt e e e st b e e e sabbe e e aabeeeabbeeeenbbeeesatbeaesnneeeeanneeas
(c) Factor only (per factor—maximum 2 FACLOIS) ....ciuuiiiiiiii ittt ettt tb e e e e abb e e s s bb e e e sabre e e sateeeeanneeas
(d) Checkloading/condition examination (use hourly rates from Table 1, plus an administrative fee per hundredweight if
NOt PreVioUSIY @SSESSEA) (CWT) ...iiiiiiiitiiitie ettt ee sttt ettt b e she et e e e hb e ekt e e b e e e bt e eab e e bt e ea bt e ebeeeab e e ehbe e beesbbeenbeesaneennees
(e) Reinspection (grade and factor only. Sampling service additional, item (i) above)
(f) Class X Weighing (per hour per SErviCe repreSENLALIVE) .........ccecoiiiiiiiiiieeiiee et e sttt ettt e e st e e e st e e e sasr e e s sneneeaaneeeas
(v) Additional tests (excludes sampling)
(a) Aflatoxin (per test—other than TLC MEtNOM) ........oiiiiiiiiiii et e e e bb e e e etb e e s snere e e aneeeas
(b) Aflatoxin (per test—TLC method) ........cccceeviiiiiiiiinnines .
(c) Corn oil, protein, and starch (one or any combination) .
(d) Soybean protein and oil (one or both) ..
(e) Wheat protein (per test) ........ccocvevvens
(f) Sunflower oil (per test) ......
(g9) Vomitoxin (qualitative) ......
(h) Vomitoxin (quantitative) ....
(i) Waxy corn (per test) .............
(1) Canola (Per teSt—00 dIP TESL) ....ueeiiiieeeiiieee et ettt e e e st e e e s be e e e s e e e e s b e e e aan b e e e sane e e e eRn et e e bn e e e e En e e e anbr e e e nnn e e e e nnnee s
(k) Pesticide Residue Testing3
(1) Routine CompouNdS (PEF SAMPIE) ....eiiiiiiiie ittt ettt e et e e ste e e e att et e e ke et e e be e e e aabeeesambeeesnneeeabeeeaanneeeannes
(2) Special Compounds (Per SErVIiCe rEPrESENTALIVE) ........c.uiiiiuiiiiiiiieaitiee e et ee e rtb e e e sieeeeasteeeeabeeesaseeeeasnbeeeasseeeeaneeeaannes
() Fees for other tests not listed above will be based on the lowest noncontract hourly rate from Table 1.
(2) Appeal inspection and review of weighing service.4
(i) Board Appeals and Appeals (grade and FACLOT) ...........cciiiiiiiiiieiie ettt et et
(a) Factor only (per factor—maX 2 FACIOIS) .......eiiiiiiiiiie ettt et b e sb ettt et e e e sbe e ne s
(b) Sampling service for Appeals additional (hourly rates from Table 1)
(ii) Additional tests (assessed in addition to all other applicable fees)
(a) Aflatoxin (per test, Other ThAN TLEC) ....ooiiiiiiiie ettt ettt e bt he e e bt e s h b e e b e e sbe e e bt e eab e et e e asneenbeesaneeneas
(b) AflAtOXIN (TLC) oiviiiieiieeiiee et
(c) Corn oil, protein, and starch (one or any combination) .
(d) Soybean protein and oil (one or both) ..........ccceeecieeinns
(e) Wheat protein (per test) ........ccecveeernnne
(f) Sunflower oil (per test) ......
(g) Vomitoxin (per test—qualitative) .......
(h) Vomitoxin (per test—quantitative) ..............
(i) Vomitoxin (per test—HPLC BOard APPEAI) .......iiiiiiiiiiii ittt
(j) Pesticide Residue Testing 3
(1) Routine CompouNnds (PEF SAMPIE) ...c.uiiiiiitieitie ettt ettt sa et e bt ettt e bt e sbe e et e e sab e e beesbn e e nneesaneeneees
(2) Special Compounds (PEr SErVICE rEPIESENTALIVE) .......ccuieeiiuireeiiereeiieeesitteeeseteeessseeeasseeesteeessseeessseeessseeeessseeeannses
(k) Fees for other tests not listed above will be based on the lowest noncontract hourly rate from Table 1.
(iii) Review of weighing (per hour per SErviCe rePreSENTALIVE) .........ccciiiiiiiiiiiieeiieeiiee ettt ettt ettt e b et esieesbeeseee e
(3) Stowage examination (service-on-request) 3
(i) Ship (per stowage space) (MINIMUM $252.50 PEI SNIP) ...c.viiuieriiiiiiiieie et sr e r e re e ene s
(i) Subsequent ship examinations (same as original) (minimum $151.50 per ship)
(iil) BArge (Per EXAMUNMALION) .....coiueiieiteieeiteeeattee e sttt e e sttt e e ateeeeaateeeeaateeeaaaeeeeaabee a2 sbe e e easbe e e oakbe a2 aRb s £ 22 bb e e e aabb e e e ambeeeeanbseeabneeaanbeeesannen
(iv) All other carriers (per examination)

18.00
4.70

0.02
11.90
49.20

26.30
104.00

1Fees apply to original inspection and weighing, reinspection, and appeal inspection service and include, but are not limited to, sampling,
grading, weighing, prior to loading stowage examinations, and certifying results performed within 25 miles of an employee’s assigned duty sta-

tion. Travel and related expenses will be charged for service outside 25 miles as found in §800.72 (a).

2 An additional charge will be assessed when the revenue from the services in Schedule A, Table 2, does not cover what would have been col-

lected at the applicable hourly rate as provided in §800.72 (b).
3|f performed outside of normal business, 1> times the applicable unit fee will be charged.

41f, at the request of the Service, a file sample is located and forwarded by the Agency for an official agency, the Agency may, upon request,

be reimbursed at the rate of $2.50 per sample by the Service.

TABLE 3.— MISCELLANEOUS SERVICES 1

(1) Grain grading seminars (per hour per ServiCe repPreSENLALIVE) 2 ........ccccocuiiiiiiiieiii ettt sttt e et e ettt et e e e b e naneenenes
(2) Certification of diverter-type mechanical samplers (per hour per service repreSentative) 2 .........cccceeccveeirereesieeeesiieesssveeesinneeenns
(3) Special weighing services (per hour per service representative) 2
(i) Scale testing and certification ...........cccooceereviiienieiieeniennns
(i) Evaluation of weighing and material handling systems ..................
(iif) NTEP Prototype evaluation (other than Railroad Track Scales) .........cccocoeeiiiiiiniieeiiiieennn.
(iv) NTEP Prototype evaluation of Railroad Track Scales (plus usage fee per day for test car) .......c.cccocveriiiiieiiiiniiiiieneee

(v) Mass standards calibration and reVerifiCAtioN ..............eoiiiiiiiiiii ettt

(Vi) Special ProjJects ........ccceeriieeeriireeeiiie e
(4) Foreign travel (per day per service representative)
(5) Online customized data EGIS service

(i) ONe data file PEr WEEK FOI L YBAI ...cc.viiiuiiiiieitit ettt ettt b e bbbttt e e e ke e e ab e e sae e et e eebn e e b e e sbeeebeenaneenbeeanne

(ii) One data file per month for 1 year ..........ccccceee..
(6) Samples provided to interested parties (per sample) ..
(7) Divided-lot certificates (per certificate) ...........cccceeeueeen.
(8) Extra copies of certificates (per certificate) ..
()R lo I (o J=I g o L= o =) I TP PP PP PPPRUPPRN

$49.20
49.20

49.20
49.20
49.20
49.20
110.00
49.20
49.20
445.40

500.00
300.00
2.50
1.50
1.50
1.50
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TABLE 3.— MISCELLANEOUS SERVICES 1—Continued

(10) Special mailing (actual cost)

(11) Preparing certificates onsite or during other than normal business hours (use hourly rates from Table 1)

1 Any requested service that is not listed will be performed at $49.20 per hour.
2Regular business hours—Monday through Friday—service provided at other than regular hours charged at the applicable overtime hourly

rate.

* * * * *

Date: March 21, 2000.
James R. Baker,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 00-7880 Filed 3—29-00; 8:45 am]
BILLING CODE 3410-EN-U

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 868

RIN: 0580-AA70

Fees for Rice Inspection

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Final rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is increasing fees by approximately 4.8
percent for all hourly rates and certain
unit rates. The fees apply to federal rice
inspection performed under the
Agricultural Marketing Act (AMA) of
1946. These increases are needed to
cover increased operational costs
resulting from the mandated January
2000 Federal pay increase.

EFFECTIVE DATE: May 1, 2000.

FOR FURTHER INFORMATION CONTACT.:
Dave Orr, Director, Field Management
Division, at his E-mail address:
Dorr@gipsadc.usda.gov, or telephone
him at (202) 720-0228.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, Regulatory
Flexibility Act, and the Paperwork
Reduction Act

This rule has been determined to be
nonsignificant for the purpose of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

Also, pursuant to the requirements set
forth in the Regulatory Flexibility Act,
James R. Baker, Administrator, GIPSA,
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.).

GIPSA regularly reviews its user-fee-
financed programs to determine if the

fees are adequate. GIPSA has and will
continue to seek out cost saving
opportunities and implement
appropriate changes to reduce costs.
Such actions can provide alternatives to
fee increases. However, even with these
efforts, GIPSA’s existing fee schedule
will not generate sufficient revenues to
cover program costs while maintaining
an adequate reserve balance. In fiscal
year (FY) 1998, GIPSA’s operating costs
were $3,820,820 with revenue of
$4,011,446, resulting in a positive
margin of $190,626 and a negative
reserve balance of $895,584. In FY 1999,
GIPSA’s operating costs were
$4,105,564 with revenue of $4,412,131
that resulted in a positive margin of
$306,567 and a negative reserve balance
of $508,628. As of December 31, 1999,
GIPSA’s FY 2000 operating costs were
$1,246,614 with revenue of $1,429,461
that resulted in a positive margin of
$182,847 and a negative reserve of
$168,447.

Employee salaries and benefits are
major program costs that account for
approximately 84 percent of GIPSA’s
total operating budget. A general and
locality salary increase that averages 4.8
percent for GIPSA employees, effective
January 2000, will increase program
costs. This salary adjustment will
increase GIPSA’s costs by
approximately $135,000, based on the
projected FY 2000 work volume of 3.9
million metric tons.

We have reviewed the financial
position of our rice inspection program
based on the increased salary and
benefit costs, along with the projected
FY 2000 workload. Based on that
review, we have concluded that we
cannot absorb the increased costs due to
the FY 2000 Federal salary increase
with the current negative reserve
balance. This fee increase will collect an
estimated $138,000 in additional
revenues.

This fee increase primarily applies to
GIPSA customers that produce, process,
and market rice for the domestic and
international markets. There are
approximately 550 such customers
located primarily in the States of
Arkansas, Louisiana, and Texas. Many
of these customers meet the criteria for
small entities established by the Small
Business Administration criteria for
small businesses. Even though the fees

are being increased, the increase will
not be excessive (4.8 percent) and
should not significantly affect those
entities. Those entities are under no
obligation to use our service and,
therefore, any decision on their part to
discontinue the use of our service
should not prevent them from marketing
their products.

There will be no additional reporting
or record keeping requirements imposed
by this action. In compliance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the information
collection and record keeping
requirements in Part 868 have been
previously approved by the Office of
Management and Budget under control
number 0580-0013. GIPSA has not
identified any other Federal rules which
may duplicate, overlap, or conflict with
this rule.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have a retroactive effect.
This action will not preempt any State
or local laws, regulations, or policies
unless they present irreconcilable
conflict with this rule. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Background

On January 3, 2000, GIPSA proposed
in the Federal Register (65 FR 78) to
increase fees for official rice inspection
services performed under the AMA by
approximately 4.8 percent. Under the
provisions of the AMA of 1946 (7 U.S.C.
1621, et seq.), rice inspection services
are provided upon request and GIPSA
must collect a fee from the customer to
cover the cost of providing such
services. Section 203 (h) of the AMA (7
U.S.C. 1622(h)) provides for the
establishment and collection of fees that
are reasonable and, as nearly as
practicable, cover the costs of the
services rendered. These fees cover the
GIPSA administrative and supervisory
costs for the performance of official
services, including personnel
compensation, personnel benefits,
travel, rent, communications, utilities,
contractual services, supplies, and
equipment.
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The rice inspection fees were last
amended on February 12, 1999, and
became effective March 1, 1999 (64 FR
7057). These fees were to cover, as
nearly as practicable, the level of
operating costs as projected for FY 1999.
They presently appear at 7 CFR 868.91
in Tables 1 and 2.

GIPSA continually monitors its cost,
revenue, and operating reserve levels to
ensure that there are sufficient resources
for operations. During FY 1998, GIPSA
implemented cost-saving measures in an
effort to provide more cost effective
services. The purpose of these measures
was to reduce operating costs in order
to reduce the negative retained earnings
in this program. The cost containment
measures included employee buyouts
and better cross utilization of personnel
between programs.

In FY 1998, the program generated
revenue of $4,011,446 with operating
costs of $3,820,820, resulting in a
positive margin of $190,626. Even
though we generated a positive margin
for the year, we continued to operate
with a negative reserve balance of
$895,584. The rice program’s FY 1999
revenue was $4,412,131 with operating
costs of $4,105,564, that resulted in a
positive margin of $306,567 and a
negative reserve balance of $508,628.

The rice inspection program has been
slowly recovering from a long-standing
deficit. Through a series of small fee
increases and cost-cutting measures,
GIPSA has reduced the level of the
negative reserve balance from $939,147
in FY 1994 through FY 1999 to a
negative level of $508,628. As of
December 31, 1999, GIPSA’s FY 2000
operating costs were $1,246,614 with
revenue of $1,429,461 that resulted in a
positive margin of $182,847 and a
negative reserve of $168,447.

However, employee salaries and
benefits are major program costs that
account for approximately 84 percent of
GIPSA'’s total operating budget. A
general and locality salary increase that
averages 4.8 percent for GIPSA
employees, effective January 2000, will
increase program costs. This salary
adjustment will increase GIPSA’s costs
by approximately $135,000. GIPSA
cannot absorb this increase in salary
costs with a deficit in the reserve
balance and, at the same time, continue
our efforts to reduce costs to eliminate
the existing deficit. In FY’s 1998 and
1999, GIPSA inspected 3.9 million
metric tons of rice, and projections
indicate that similar amounts will be
inspected for FY 2000. The Agency will
continue its efforts to streamline costs

associated with providing service to
further reduce the negative reserve
balance. However, we must recover the
projected $135,000 increase in salaries
and benefits in order to accomplish this
goal. GIPSA estimates that the fee
increase will generate an additional
$138,000 in revenue, based on the
projected FY 2000 work volume of 3.9
million metric tons.

The costs associated with salaries and
benefits are recovered by the hourly
rates for personnel performing direct
service. Other associated costs,
including non-salary related overhead,
are collected through other fees
contained in the fee schedule and are at
levels that do not require any change.
GIPSA is implementing a 4.8 percent
increase to the hourly rates and certain
unit rates in 7 CFR Part 868.91, Table
1—Hourly Rates/Unit Rate Per CWT and
Table 2—Unit Rates. Currently, the
regular workday contract and
noncontract fees are $40.80 and $50.00,
respectively, while the nonregular
workday contract and noncontract fees
are $56.80 and $69.00, respectively. The
unit rate per hundredweight for export
port services is currently $.05 per
hundredweight. The other current unit
rates are:

. : Brown Rice for . .
Service Rough rice Processing Milled rice

Inspection for quality (per lot, sublot, or sample INSPECLION) ......cceevvereeriereeieseee e $32.90 $28.40 $20.20
Factor analysis for any single factor (per factor):

(a) Milling yield (Per SAMPIE) ......cccui it 25.50 25.50 —

(b) All other factors (Per fACLOT) ......couiiiiiiiieie e 12.10 12.10 12.10
Total 0il and free fatty ACIH .......coccuiieiiiie e e s e e e e e snae e e srnae e e srneeeanes — 40.00 40.00
Interpretive line samples:

(8) MilliNg AEQree (PEI SEL) ..uveiiiiiiieiitie ettt ettt e e s b e e e e e sanr e e e anneeeeaes — — 85.10

(b) Parboiled light (Per SAMPIE) ......coiuiiiiiiie e — — 21.30
Extra copies of certificates (PEr COPY) ..ooviiiiiiiiiiiiiiiereceie e 3.00 3.00 3.00

Comment Review

GIPSA received no comments in
response to the proposed rulemaking
published January 3, 2000, at 65 FR 78.

Final Action

Section 203 of the AMA (7 U.S.C.
1622) provides for the establishment
and collection of fees that are reasonable
and, as nearly as practicable, cover the
costs of the services rendered. These
fees cover the GIPSA costs, including
administrative and supervisory costs,
for the performance of official services,
including personnel compensation,

personnel benefits, travel, rent,
communications, utilities, contractual
services, supplies, and equipment.

List of Subjects in 7 CFR Part 868
Administrative practice and
procedure, Agricultural commodities.

For reasons set out in the preamble,
7 CFR Part 868 is amended as follows:

PART 868—GENERAL REGULATIONS
AND STANDARDS FOR CERTAIN
AGRICULTURAL COMMODITIES

1. The authority citation for part 868
continues to read as follows:

Authority: Secs. 202—-208, 60 Stat. 1087, as
amended (7 U.S.C. 1621 et seq.)

2. Section 868.91 is revised to read as
follows:

§868.91 Fees for certain Federal rice
inspection services.

The fees shown in Tables 1 and 2
apply to Federal rice inspection
services.
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TABLE 1.—HOURLY RATES/UNIT RATE PER CWT
[Fees for Federal Rice Inspection Services]
Regular Nonregular
: workday workday
Servicel (Monday- (Sunday-
Saturday) Holiday)
Contract (per hour per ServiCe repreSENTALIVE) .........ccociiiiriiiieiii ettt $42.80 $59.60
Noncontract (per hour per Service representative) .. 52.40 72.40
Export Port Services (per hundredweight) 2 ..o .052 .052

1 Original and appeal inspection services include: Sampling, grading, weighing, and other services requested by the applicant when performed

at the applicant’s facility.

2 Services performed at export port locations on lots at rest.

TABLE 2.—UNIT RATES

. B Brown rice for . :
Service13 Rough rice processing Milled rice

Inspection for quality (per lot, sublot, or sample INSPECLION) ......cceevueiierieiieiece e $34.50 $29.80 $21.20
Factor analysis for any single factor (per factor):

(@) Milling yield (Per SAMPIE) ....cocueii ettt e e 26.75 26.75 —

(b) All other factors (per factor) 12.70 12.70 12.70
Total 0il and free fatty ACIH ........ooueiiiiiii et e s sene e e — 42.00 42.00
Interpretive line samples: 2

(2) MilliNG Qe (PEF SEL) ueeiiiiiiieiiiee ettt ettt ettt ettt e ekt e e st b e e e sbb e e e sanneeesnneaeanes — — 89.20

(b) Parboiled light (per sample) — — 22.35
Extra copies Of Certificates (PEI COPY) ..uvriiiuiiiiiiiie ittt ettt e et e e aabeee s 3.00 3.00 3.00

1Fees apply to determinations (original or appeals) for kind, class, grade, factor analysis, equal to type, milling yield, or any other quality des-
ignation as defined in the U.S. Standards for Rice or applicable instructions, whether performed singly or in combination at other than at the ap-

plicant’s facility.

2|nterpretive line samples may be purchased from the U.S. Department of Agriculture, GIPSA, FGIS, Technical Services Division, 10383 North
Executive Hills Boulevard, Kansas City, Missouri 64153-1394. Interpretive line samples also are available for examination at selected FGIS field
offices. A list of field offices may be obtained from the Director, Field Management Division, USDA, GIPSA, FGIS, 1400 Independence Avenue,
SW, STOP 3630, Washington, DC 20250-3630. The interpretive line samples illustrate the lower limit for milling degrees only and the color limit

for the factor “Parboiled Light” rice.

3 Fees for other services not referenced in table 2 will be based on the noncontract hourly rate listed in §868.90, table 1.

Dated: March 21, 2000.
James R. Baker,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 00-7879 Filed 3—29-00; 8:45 am]
BILLING CODE 3410-EN-U

DEPARTMENT OF ENERGY

Western Area Power Administration

10 CFR Part 905
RIN 1901-AA84

Energy Planning and Management
Program; Integrated Resource
Planning Approval Criteria

AGENCY: Western Area Power
Administration, DOE.
ACTION: Final rule.

SUMMARY: The Western Area Power
Administration (Western) is publishing
this final rule to adopt revisions to
current regulations that require
customers to prepare integrated resource
plans. These amendments allow
customers more alternatives in meeting
the integrated resource planning

requirements, thereby enhancing
customer competitiveness through
increased flexibility and reduced
burdens in complying with this rule.

EFFECTIVE DATE: These regulations will
become effective May 1, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Simmons Buntin, Western Area Power
Administration, P.O. Box 281213,
Lakewood, CO 80228-8213. Mr. Buntin
can also be reached by phone at (720)
962—7419, fax at (720) 962—7427, and
electronic mail to buntin@wapa.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction and Background
II. Discussion of Comments
III. Procedural Requirements
A. Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act
D. Review Under the National
Environmental Policy Act
E. Review Under Executive Order 13132
F. Review Under the Unfunded Mandates
Reform Act of 1995
G. Review Under Executive Order 12988
H. Treasury and General Government
Appropriations Act, 1999
I. Review Under Executive Order 13084

J. Review Under Small Business Regulatory
Enforcement Fairness Act of 1996

I. Introduction and Background

Section 114 of the Energy Policy Act
of 1992 (EPAct), Public Law 102—486,
requires integrated resource planning
(IRP) by Western’s customers. Western
implemented EPAct through the Energy
Planning and Management Program
(EPAMP) in October 1995. EPAMP was
published in the Code of Federal
Regulations at 10 CFR part 905.

Western’s Administrator is required
by EPAct to initiate a public process to
review Western’s IRP regulations within
1 year after January 1, 1999. The
Administrator is authorized at that time
to revise Western’s criteria for
approving integrated resource plans “to
reflect changes, if any, in technology,
needs, or other developments.”

Both the wholesale and retail aspects
of the electric utility industry are
changing, and change is expected to
continue. The 15 States within which
Western markets power have taken very
different approaches to deregulation
with diverse schedules for
implementing any changes to the status
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quo. Additionally, the timing and scope
of any Federal restructuring legislation
is uncertain. Given the increasingly
competitive and deregulated electricity
marketplace, Western’s IRP regulations,
which were adopted under the
traditional utility planning framework,
have been reviewed through a formal
public process and consequently
revised.

Western is adopting an approach that
features customer choice and flexibility,
and reflects the transition of the electric
utility industry. Customers can choose
to continue preparing IRPs, or can adopt
approaches that are emerging in lieu of
IRP requirements. These new
approaches are (1) complying with a
defined level of investment in demand-
side management (DSM) and/or
renewable energy, including a public
benefits program, or (2) complying with
mandated energy efficiency and/or
renewable energy activities and related
reporting requirements.

Only subparts A and B of the existing
regulations are being revised.

Western published the notice of
proposed rulemaking and public forum
in the Federal Register at 64 FR 62604
on November 17, 1999. A formal public
information and comment forum was
held in Denver, Colorado, on November
30, 1999. Nine customer representatives
attended, and formal transcripts were
made available through Western’s
Corporate Services and Regional offices.
The formal public comment period
closed on December 30, 1999. Western
received comments from 29 customers
and other stakeholders. All comments
were extensively reviewed and, where
appropriate, incorporated into the Final
Rule. The Discussion of Comments
provides Western’s response to all
comments. Comments and related
responses were consolidated where
possible.

II. Discussion of Comments

General comments and discussion
precede the comments relating to
specific sections. Specific comments are
grouped under the appropriate section
heading and followed by Western’s
responses.

1. General
A. Comments

One commenter suggested that
Western should continue to update the
IRP process as the industry continues to
restructure. Two commenters said that
the proposed changes to the IRP rule
seem to minimize requirements for
small utilities while maintaining
inflexible requirements for larger
utilities. One commenter noted that

Western should capitalize words such
as “Customer” and “‘Integrated Resource
Planning” to match contractual
language.

B. Response

Western will continue to evaluate the
changing utility industry and the
impacts of the changes on IRP
regulations, and initiate a public process
to review the regulations at appropriate
intervals. As Section 114 EPAct and
§905.24 of the final rule state, the
regulations may be changed to reflect
changes in technology, needs, or other
developments.

It is not Western’s intent to change the
rule solely to benefit small customers.
The rule has been revised to further
accommodate multi-state entities,
especially in the minimum investment
report alternative (§ 905.16), and
member-based associations (MBA) and
IRP cooperatives. Western believes that
large customers have considerable
opportunities to perform streamlined
IRP and alternative reporting based on
the revised rule, especially in light of
changes in the utility industry that
impact large customers.

Western agrees that there is a strong
relationship between contractual
language and language incorporated into
the IRP rule. However, the rule has been
revised to comply with the President’s
initiative to use plain language in
government writing. Capital letters for
contractual terms are not used in this
rule because their use does not meet
plain language guidelines.

2.§905.1 What Are the Purposes of
the Energy Planning and Management
Program?

A. Comments

One commenter suggested that the
phrase “and to extend the long-term
firm power resource commitments” be
deleted from the first sentence. Another
commenter said that Western should
refer specifically to part 905 in the first
paragraph.

B. Response

Section 905.1 describes the purposes
of EPAMP, which includes both the IRP
regulations in subpart B of part 905
(which is revised in this final rule) and
the Power Marketing Initiative in
subpart C of part 905 (which is not
revised). It is inappropriate, therefore, to
remove the phrase “and to extend the
long-term firm power resource
commitments” because the phrase
describes the purpose of the Power
Marketing Initiative.

The title of part 905, ‘“Energy
Planning and Management Program,” is

now included in both the title of § 905.1
and in the text. This change more
clearly identifies the content of the
paragraph while meeting plain language
guidelines. Western believes it is
unnecessary to otherwise refer
specifically to part 905 within the
subpart.

3.§905.2 What Are the Key
Definitions of This Part?

A. Comment

One commenter suggested that the
phrase “at the lowest system cost”
should still be included in the
definition of “integrated resource
planning.”

B. Response

The definition of “integrated resource
planning” in § 905.2 was shortened to
ensure a more concise and easily
understood definition, while having the
same intended meaning as before.
Western removed ““at the lowest system
cost” because its meaning was
interpreted as a mandate to select the
energy resources that had the lowest
dollar price. As a result, it actually
became a barrier to pursuing DSM and
renewable energy activities, which are
usually more expensive than purchasing
non-renewable resources. Although this
was not the intent of EPAct, Western
has removed this and other similar
language for clarity because Western is
interested in fostering DSM and
renewable energy. This change in no
way invalidates an IRP that selects
resources based on least cost; Western is
simply not mandating this approach.

The sentence following the original
definition, which was not part of the
definition but an explanation of the
process of preparing and IRP, was
moved to §905.11, where the process of
preparing an IRP is more appropriately
discussed.

4.§905.11 What Must an IRP Include?

A. Comments

Some commenters said that the
statutory criteria set forth in EPAct
should be adhered to without
modification, while many commenters
applauded Western’s willingness to
consider changes to the criteria that
accommodate changes in the electric
utility industry. Some commenters
noted that, despite streamlining, the IRP
criteria are still too comprehensive and
too restrictive given changes in the
utility industry. Two commenters
suggested Western accept more
summary descriptions, decreasing its
reliance on strict numerical data.

One comment suggested the phrase
“for new energy resources’’ be added to
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the end of the first sentence in
§905.11(a). One commenter noted that,
in §905.11(a), “must” should be
replaced with “should.” One comment
suggested Western should not drop the
“least cost” criteria. One comment
suggested that Western’s proposal to
allow customers to determine their own
action planning horizons is inconsistent
with EPAct.

Many comments requested Western
add the modifier ““to the extent
practicable” to the first sentence of
§905.11(b)(3), as it is in the existing
regulations. One comment requested
Western add the modifier “ample
opportunity” to the first sentence of
§905.11(b)(4), as it is in the existing
regulations. Many commenters said that
if additional load forecasting
information is requested in the IRP
review process, Western should accept
any other required report containing
this type of information that is
submitted to the Department of Energy
(DOE) or the Federal Energy Regulatory
Commission (FERC). One commenter
noted Western should require only the
information necessary to define load
characteristics, and not the specific
nature of the use of that power, relating
to the load forecasting criteria

(§905.11(b)(5)).
B. Response

Section 114 of EPAct gives Western
the authority to review its IRP program
and to revise the IRP compliance criteria
set forth in EPAct (42 U.S.C. 7276b(b)),
which have been implemented through
EPAMP at 10 CFR part 905, to reflect
changes in technology, needs, or other
development. Because Western’s IRP
regulations were developed under the
traditional utility planning framework,
which no longer applies to many
customers due to wholesale and retail
electric competition, Western believes it
is essential to review and subsequently
revise the criteria.

Additionally, Western’s criteria
revisions reduce reporting and
paperwork burdens for customers and
Western. Western streamlined the IRP
criteria in § 905.11(b) to make them less
comprehensive and restrictive,
especially by changing the regulations
to state that Western will accept
summary information from customers
rather than full data. While customers
must include the criteria detailed in
§905.11(b), many of the items within in
these criteria—for example, the list of
what the options evaluated should
relate to in § 905.11(b)(1)—are general
guidelines and not strict requirements.
Western’s intent is not to dictate
resource choices or specific mechanisms
for resource planning, but rather to

provide a general outline for IRP that
meets the spirit and intent of EPAct.
Reducing the criteria further would not
meet the spirit or intent of EPAct even
in light of the changing nature of the
electric utility industry. Accepting even
more summary information would not
allow Western to adequately evaluate
IRPs and annual reports and
amendments.

It is not appropriate to add the phrase
“for new energy resources” to the end
of the first sentence in § 905.11(a)
because EPAct makes no such
limitation. IRPs may, at the customer’s
discretion, incorporate all energy
resources. Limiting an IRP to only new
energy resources may be contrary to
sound resource planning.

“Must” has replaced “shall” in
§905.11(a) to meet plain language
guidelines. The comment that “should”
was used in the original language in
§905.11(a) is incorrect. The original
language, which was taken from the
sentence following the definition of
“integrated resource planning” in EPAct
and § 905.2, used the verb “shall.”
Because EPAct Section 201(2) mandates
these components of IRP, Western will
continue to use ‘“must” rather than
“should.”

Western has dropped the “designation
of least-cost options” criteria,
previously located at § 905.11(b)(3),
deleting some language that is no longer
relevant and moving the remaining
relevant language to the “identification
of resource options” criteria
(§905.11(b)(1)). Because least cost is no
longer a deciding factor for many
customers— and is often perceived as a
barrier for some customers in further
pursuit of DSM and renewable energy—
Western believes it may impede
effectively implementing IRP.

Because Section 114 of EPAct gives
Western authority to revise its IRP
criteria, allowing customers to
determine their own action planning
horizons in § 905.11(b)(2) is not
inconsistent with EPAct. Moreover,
determining action planning horizons is
essential for customers facing wholesale
competition. Many customers must
make resource decisions on real-time
bases that simply could not be planned
for in advance and therefore included in
either short-term or long-term action
plans. Action planning flexibility is
essential in the changing electric utility
industry.

Western has returned the modifier “to
the extent practicable” to § 905.11(b)(3),
environmental effects, to reflect the
language in EPAct. Western has
returned the modifier “ample
opportunity” to § 905.11(b)(4), public
participation. It was removed to

accommodate plain language, but
keeping it in the rule allows customers
to continue to meet the public
involvement criteria in a manner
consistent with the language of EPAct.

Western will accept information
required by DOE, FERGC, or another
entity so long as it contains adequate
load forecasting information. Western’s
intent is not to require duplicative
efforts, but to ensure Western receives
the specific customer information
needed to fully evaluate the IRP.
Western only requires the information
necessary to define load characteristics,
and will request information about the
specific nature of the use of that power
only in those rare cases where it is
necessary to adequately evaluate the
IRP.

5.§905.12 How Must IRPs Be
Submitted?

A. Comment

One commenter requested that the
phrase “Such IRP or IRPs shall
constitute the MBA’s IRP where the
MBA subcontracts or acts as an agent
but does not assume power supply
responsibility” be returned to
§ 905.12(b)(2), as it is in the existing
regulations.

B. Response

Western agrees that under
§905.12(b)(2), the IRP may constitute
the MBA’s IRP where the MBA
subcontracts or acts as an agent but does
not assume power supply responsibility.
The definition of MBA in § 905.2 meets
the intent of the phrase, so in light of
plain language guidelines and the need
for clarity in the regulations, Western
does not feel it is necessary to adopt this
comment.

6.§905.13 When Must IRPs Be
Submitted?

A. Comment

One comment suggested that an
existing IRP cooperative should be able
to file the new report alternatives on
behalf of its participants.

B. Response

Western agrees that an IRP
cooperative should be able to file a
minimum investment report on behalf
of its participants, just as a consultant
can now prepare and submit an IRP or
small customer plan on behalf of a
utility or end-use customer. Language
has been added to §905.12(b)(3) to this
effect.
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7.§905.15 What Are the Requirements
for the Small Customer Plan
Alternative?

A. Comments

One commenter said that Western
cannot extend the definition of small
customer to include members of joint-
action agencies (JAA) and generation
and transmission (G&T) cooperatives
with power supply responsibility
because EPAct specifically excludes
these entities, while some commenters
noted that the ability of individual
members of JAAs and G&T cooperatives
to prepare small customer plans would
greatly simplify the task of meeting
Western’s IRP requirements for a
substantial number of customers.

One commenter suggested that
“customer”” should be added after
“utility” in § 905.15(e)(1)(i) to mirror
the language used in the definition of
small customer (§ 905.2).

B. Response

After further review, Western
determined that the best approach is not
to include members of JAAs and G&T
cooperatives with power supply
responsibility within the small customer
provision. However, Western does have
the ability to change the criteria for
determining IRP compliance, as set forth
in Section 114 of EPAct. Western also
noted that JAA and G&T cooperative
members with less than 25
gigawatthours (GWh) use and sales may
have limited managerial, economic, and
resource capability, similar to other
small customers. Their resource
scenarios are often similar, and their
ability to conduct IRP just as limited.
Accordingly, Western has created new,
reduced IRP compliance criteria for JAA
and G&T cooperative customers not
qualifying for “small customer” status
and yet have less than 25 GWh use and
sales and have limited managerial,
economic, and resource capability, at
§905.11(c). These criteria mirror the
criteria set forth in the small customer
provision at § 905.15, and are consistent
with the flexibilities provided to
Western under EPAct. These certain
customers must conduct IRP, but under
less stringent criteria to reflect their
limited capabilities. Unlike the small
customer provision, qualifying
customers do not need to notify Western
in advance if complying through the use
of these reduced IRP compliance
criteria. Western will use qualifying
customers’ annual IRP progress reports
to verify ongoing eligibility.

“Customer” has been added after
“utility” in § 905.15(e)(1)(i) as
suggested, to match the definition in
§905.2.

8.8§905.16 and §905.17 General
Comments on Minimum Investment
Report, Public Benefits Report, and
Energy Efficiency/Renewable Energy
(EE/RE) Report Alternatives

A. Comments

Western received a number of general
comments about the proposed new
alternatives—minimum investment
report, public benefits report, and EE/RE
report. One commenter noted that the
alternatives appear to be essentially the
same, so they should be combined.

A number of comments suggested that
eligibility for State, Tribal, and Federal
Government mandates on these
alternatives is too narrow, and that the
alternatives should also be open to
standard-setting by local governing
boards such as city councils and utility
boards. Another commenter said
alternatives should include mandates
set by either State law or State policy.
One comment suggested Western should
establish some of its own mandates for
minimum investments and EE/RE
reports. One commenter noted the
proposed alternatives should only be
applicable in States in which retail
competition exists.

One commenter requested that in
instances where the State, Tribal, or
Federal Government has implemented a
program that meets Western’s
alternatives, Western defer its review
authority and accept every report on or
stemming from these programs.

Some comments called for additional
clarification as to how State, Tribal, or
Federal mandates are to be applied for
multi-state entities, such as MBAs and
IRP cooperatives.

Some commenters noted that Western
should add provisions to the
alternatives to allow for joint reporting
by a group of customers.

One commenter noted that Western
was not requiring customers to submit
revisions to approved alternative reports
every 5 years, as provided for IRPs and
small customer plans.

Several municipalities and rural
electric cooperatives asked if preparing
energy efficiency plans as required by
their State’s public utility commission
could satisfy any of Western’s
alternative reporting requirements.

B. Response

Western believes that the EE/RE
report alternative is clearly different
from the minimum investment and
public benefits report alternatives, in
large part because it applies only to end-
use customers. Western agrees that the
minimum investment report and public
benefits report are essentially the same.
Western eliminated the separate public

benefits report alternative and combined
the relevant public benefits language
with the minimum investment report
alternative. Language noting that public
benefits charges are included within the
definition of minimum investment
report has been added in §905.2, as
well.

Western does not agree that limiting
the alternatives to mandates set only by
State, Tribal, and Federal Governments
is too narrow. Likewise Western
believes it is inappropriate for it to set
such mandates. Because of the broad
and open nature of lawmaking and
regulatory processes at the State and
Federal levels in comparison to the
processes of Western’s customers,
Western is reluctant to accept any lesser
mandates. Additionally, as a Federal
agency, Western defers to Tribes’
sovereign authority to set their own
minimum investment or EE/RE
reporting requirements.

While Western always reviews
submissions—whether IRP or
alternatives—for reasonableness,
Western is more comfortable with broad
decision making (State or Federal) that
customers must follow by law, and
prefers to rest on the minimum
investment and EE/RE requirements set
at higher levels of government.
Customers not under the jurisdiction of
State, Tribal, or Federal Governments
with minimum investment or EE/RE
reporting requirements must meet the
IRP or small customer provision, as
applicable.

Similarly, Western does not agree that
the energy efficiency and renewable
energy mandates for all alternatives
should be allowed by State policy. State
law or State regulations developed by
the public utilities commission or its
equivalent must be the standard. Policy
adopted by State end-use customers
does not meet the intent of the
alternative reporting requirements.
Otherwise, State end-use customers are
setting their own minimum investment
or EE/RE requirements, which is
contradictory to the intent of these
regulations.

Western does not agree that the
proposed alternatives should only be
applicable in States where retail
competition exists. The passage of
EPAct created wholesale competition,
followed by FERC’s mandate for open
access to transmission systems. These
events have had a far larger impact on
utility resource planning and use than
retail competition. Wholesale
competition drives resource decisions,
especially real-time and short-term
resource acquisition.

Western will not defer its authority in
instances where the State, Tribal, or
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Federal Government has implemented a
program that meets the alternatives,
because this approach would not satisfy
our obligations. EPAct mandates that
Western collect, evaluate, and report on
data to meet EPAct’s IRP requirements.
Western must report on the data
annually to Congress, and, to meet this
requirement, must receive adequate data
from all customers. While Western will
accept reports that fully meet the
criteria contained in the alternative
provisions (§ 905.16 and § 905.17,
respectively), a request to submit the
reports must be submitted and approved
prior to submitting the report.

Western agrees that additional
clarification is needed regarding
application of the new alternatives to
multi-state entities. Accordingly,
Western has developed a new paragraph
(c) in the minimum investment report
alternative at § 905.16. A multi-state
customer choosing to comply with the
minimum investment alternative must
apply the highest minimum investment
level mandated by any State or Tribal
jurisdiction within its service territory
to all customers in States or Tribal
jurisdictions without mandated
minimum investments. In instances
where more than one State or Tribal
jurisdiction has a minimum investment
requirement, those should be applied to
customers within that State or Tribal
jurisdiction. To qualify for the
minimum investment alternative,
however, the highest investment level
must still be applied to customers in
States or Tribal jurisdictions without
requirements. Alternatively, multi-state
entities can complete the streamlined
IRP outlined in § 905.11. Western is
willing to work with multi-state entities
to ensure the most effective, and least
burdensome, compliance mechanism.

Western will allow minimum
investment reports to be submitted by
MBAs on behalf of the MBA or one or
more of its members, and by IRP
cooperatives on behalf of its
participants, as detailed in § 905.16(a).
This is also demonstrated by applying
the definitions of customers and MBAs
in § 905.2, to statements in § 905.12(b)
and (c).

Western agrees it should require
customers to submit revisions to their
approved alternative reports every 5
years, as provided for IRPs and small
customer plans, and has revised the
regulations accordingly.

Municipalities and rural electric
cooperatives subject to State regulatory
jurisdiction can potentially satisfy the
requirements of the minimum
investment report alternative based on
energy efficiency plans prepared to
comply with requirements established

by their State’s public utility
commission. They must submit requests
to prepare the minimum investment
reports and, if Western approves the
requests, must submit reports, meeting
the requirements of these regulations,
particularly § 905.16.

9. §905.16 What Are the Requirements
for the Minimum Investment Report?

A. Comment

One commenter requested that
customers be allowed to continue
meeting the levels of minimum
investment established by State, Tribal,
or Federal mandate once the mandate
has expired or is otherwise no longer in
effect. One comment suggested the
minimum investment requirement
should include the full array of DSM,
including both energy efficiency and
load management, instead of just energy
efficiency.

B. Response

Because Western is allowing the State,
Tribal, or Federal mandate to set the
minimum level of investment and
related parameters, subject to Western’s
review for reasonableness, Western
cannot allow customers to continue
applying the minimum investment once
the mandate no longer exists. If the
State, Tribal, or Federal Government
chooses to terminate the mandate,
Western sees no compelling reason to
continue to recognize an expired
standard.

Western agrees that it should not
restrict the permissible demand-side
minimum investment activities to just
those that can be categorized as energy
efficiency, so it has expanded the list of
acceptable categories in § 905.16(b)(1)
and elsewhere by changing the term
“energy efficiency” to “DSM,” which
includes energy efficiency, load
management, and other demand-side
measures.

10. §905.17 What Are the
Requirements for the Energy Efficiency
and/or Renewable Energy (EE/RE)
Report Alternative?

A. Comments

Many comments suggested that
Schedule 5 of Energy Information
Administration (EIA) Report No. 861,
EIA Report No. 412, and Federal Energy
Regulatory Commission (FERC) Form
No. 1, be acceptable as approved reports
under the EE/RE report alternative. One
commenter said that the EE/RE report is
not a substitute for IRP, and should be
withdrawn. One commenter noted that
reports submitted by Federal agencies in
accordance with Section 303 of
Executive Order (EO) 13123 should be

considered as meeting the EE/RE
reporting requirement, while another
comment suggested any reporting
requirement should be waived for
Federal customers under the mandate of
EO 13123 because compliance with EO
13123 sufficiently satisfies the intended
goals of EPAct.

B. Response

The intent underlying the EE/RE
report was not clearly understood by
customers and stakeholders, so
additional clarifying language has been
added to §905.17. The language
emphasizes that the EE/RE report
applies only to end-use customers, and
that it is based on a mandate by a State,
Tribal, or Federal Government to
implement energy efficiency and/or
renewable energy activities within a
specified timeframe, for which there is
also an associated reporting
requirement. Therefore, EIA Reports No.
861 and 412, and FERC Form No. 1
cannot be accepted because they have
no mandated energy efficiency or
renewable energy requirements.
Western will, however, accept any of
these reports as all or part of an annual
IRP progress report so long as it meets
by itself, or meets when supported by
additional information, the IRP annual
reporting criteria set forth in § 905.14,
IRP annual reporting.

Western believes the EE/RE report is
an acceptable alternative to the IRP
because of the associated energy
efficiency and/or renewable energy
mandate.

In general, it is Western’s belief that
the reports for specific Federal end-use
customers under EO 13123 will be
acceptable as EE/RE reports. However, a
requirement to comply with EO 13123
does not excuse a Federal end-use
customer from complying with this rule.
Western does not agree that a report
submitted by a Federal agency in
accordance with EO 13123 should
automatically be considered as meeting
the EE/RE reporting requirements. Any
Federal end-use customer must first
request EE/RE report status and then
submit reports that provide data specific
to that Federal end-use customer.
Western must report to Congress
annually about the activities undertaken
by its customers, so the agency must
receive adequate information, as
specified in § 905.17, about the
activities of the Federal end-use
customer. Aggregate reports of the
agency where the end-use customer is
only a part are not acceptable. The EE/
RE report must contain customer-
specific data.
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11. §905.18 What Are the Criteria for
Western’s Approval of Submittals?

A. Comments

Some commenters noted that Western
needs to clarify whether this section
applies to the small customer plan and
new alternatives as well as the IRP. A
number of commenters said that there
should be no IRP reporting obligation in
those States that have adopted retail
restructuring. Some commenters
requested that water conservation
measures be allowed in addition to
energy efficiency and renewable energy
in Western’s alternatives. One
commenter noted that “shall” was
changed to “will,” and that there should
be a clarifying statement that this
language change was editorial in nature.

B. Response

This section applies to small customer
plans and new alternatives as well as
IRP. To make this clearer, Western
changed the word “IRP” in the title of
the section to “plans and reports” and
moved this section so that it follows the
IRP, small customer provision,
minimum investment report, and EE/RE
report sections.

Western does not agree that there
should be no IRP reporting obligation in
those states that have adopted retail
restructuring. Neither wholesale nor
retail competition negate Section 114 of
EPAct. Even though our customers may
be subject to retail competition, Western
will continue to require each of its
customers to comply with the IRP or an
applicable alternative under this rule.

Western has considered water
planning, efficiency improvements, and
conservation in the same manner it
considers energy planning and
efficiencies for IRP and small customer
planning, as detailed in § 905.18(d).
Accordingly, Western will consider
water conservation measures for the
new alternatives, so long as the
mandates for the new alternatives
extend to water conservation measures.
Western will not allow measures other
than those identified by alternative-
related State, Tribal, or Federal
mandates, and will additionally use the
reasonableness criteria as detailed in
Section 114 of EPAct and §905.18(a) in
reviewing all plans and reports.

Western changed “shall” to “will” to
comply with the requirements for plain
language. The change is editorial and
does not suggest any substantive
change.

12. §905.19 How Are Plans and
Reports Reviewed and Approved?

A. Comment

One comment suggested a time period
for resubmittal of reports that is similar
to language in “Western’s review of
IRPs” paragraph be included in
§905.19, as well.

B. Response

Western agrees that time periods for
resubmitting plans and reports should
be consistent. We have moved the
“Western’s review of IRPs” paragraph
from § 905.13 to § 905.19, and added
additional language to clearly indicate
the resubmittal timing pertains to IRPs,
small customer plans, minimum
investment reports, and EE/RE reports.

13. §905.20 When Are Customers in
Noncompliance With This Rule, and
How Does Western Ensure Compliance?

A. Comments

One comment suggested that instead
of imposing the existing penalty scheme
for non-compliant customers, Western
should penalize customers up to the
amount they “under-spent” on a given
public benefits program. A commenter
also suggested that, for penalties,
Western should limit the liability to 10
percent of power charges and earmark
the penalty funds to a public benefits
fund for investment in energy efficiency
and renewable energy in the non-
complying customer’s service territory.
One commenter noted that Western
should clarify that the 30-day good faith
period for compliance applies to all
plans and reports.

B. Response

Other than plain language revisions,
and clarifications to ensure that the
penalties and 30-day good faith period
are applicable to all plans and reports,
Western will not implement any
changes to the penalty provisions. The
penalty scheme is mandated in Section
114 of EPAct, and Western believes
these standards are adequate to ensure
compliance with the rule.

14. §905.23 What Are the
Opportunities for Using the Freedom of
Information Act (FOIA) To Request Plan
and Report Data?

A. Comment

One commenter said that a reference
to the exemptions under FOIA should
be added, and broadened to include 10
CFR part 1004.10. The intent should be
further clarified by designating as
proprietary any information that relates
to State retail competition which state
law and/or regulation has classified as

proprietary. One commenter said that, if
Western requests additional information
to support Western’s review of IRP
submittals, Western should agree to use
due diligence in protecting the
information. The commenter also
suggested Western ensure customers
have flexibility in determining a
reasonable level of data collection and
reporting given individual situations.

B. Response

Western has removed the specific
reference to 10 CFR part 1004.11, and
will not include a specific reference to
10 CFR part 1004.10, recognizing that
these references are too narrow, may
change, and therefore may not remain
accurate. Instead, Western has added
the term “applicable” in front of FOIA,
to make it clear that any FOIA
exemptions may be requested and, if
appropriate, granted. Western has also
added the phrase, “‘recognizing that
certain competition-related customer
information may be proprietary,” to the
end of the last sentence.

Given customer concerns over
proprietary and potentially proprietary
information, Western will accept
summary information in the IRP rather
than full data. However, customers
should not have unlimited discretion in
determining the amount of data required
by Western. Western is always willing
to work with customers to ensure we
receive adequate, but not unnecessary,
data. However, Western must have
access to sufficient data to verify that
customers are meeting the intent of
EPAct and the IRP regulations. Western
understands customers’ concerns over
proprietary information, and will ensure
that it applies FOIA protections to
customer information.

III. Procedural Requirements
A. Executive Order 12866

Western has an exemption from
centralized regulatory review under
Executive Order 12866; accordingly, no
clearance of this rulemaking by the
Office of Management and Budget
(OMB) is required.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601, et seq., requires
Federal agencies to perform a regulatory
flexibility analysis if a proposed
regulation is likely to have a significant
economic impact on a substantial
number of small entities. Western’s
Administrator certified that the
proposed rule would have no significant
adverse impact on a substantial number
of small entities because the proposed
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revisions to these regulations reduce
paperwork and financial and other
burdens, as well as reporting
redundancies for small entities. Western
did not receive any comments on this
certification.

C. Review Under the Paperwork
Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501—
3520, Western has received approval
from OMB to collect customer
information in this rule, under control
number 1910-1200.

D. Review Under the National
Environmental Policy Act

Western prepared an environmental
impact statement (EIS) and record of
decision (ROD) pursuant to NEPA for
EPAMP, which established the existing
IRP requirements for Western power
customers. The EIS met the
requirements of NEPA, 42 U.S.C. 4321,
et seq., the Council on Environmental
Quality Regulations for implementing
NEPA (40 CFR parts 1500-1508), and
the DOE NEPA Implementing
Procedures and Guidelines (10 CFR part
1021). Since the proposed revisions
would modify the IRP requirements
addressed in the EPAMP EIS, Western
completed a review and determined a
supplemental EIS is not required. A
revised EPAMP ROD has been issued.

E. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 4, 1999) imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the need for
such actions. Western has examined this
rule and determined that it does not
preempt State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

F. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 requires each
agency to assess the effects of Federal
regulatory action on State, local, and
Tribal governments and the private
sector. Western has determined that this
regulatory action does not impose an

additional Federal mandate on State,
local, or Tribal governments or on the
private sector.

G. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, February 7, 1996),
imposed on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and 3(b) to determine
whether they are met or if it is
unreasonable to meet one or more of
them. Western has completed the
required review and determined that, to
the extent permitted by law, the
regulations meet the relevant standards
of Executive Order 12988.

H. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. The final rule has no impact
on the autonomy or integrity of the
family as an institution. Accordingly,
Western has concluded that it is not
necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 13084

Under Executive Order 13084
(Consultation and Coordination with
Indian Tribal Governments), Western
may not issue a discretionary rule that
significantly or uniquely affects Indian

tribal governments and imposes
substantial direct compliance costs. The
incremental amendments involved in
this rulemaking would not have such
effects. Accordingly, Executive Order
13084 does not apply to this
rulemaking.

J. Review Under Small Business
Regulatory Enforcement Fairness Act of
1996

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of the rule prior to its effective date. The
report will state that it has been
determined that the rule is not a ““major
rule” as defined by 5 U.S.C. 804(3).

List of Subjects in 10 CFR Part 905

Electric power, Electric utilities,
Energy, Energy conservation,
Hydroelectric power and utilities.

Issued in Lakewood, CO on March 13,
2000.

Michael S. Hacskaylo,
Administrator.

For the reasons set forth in the
preamble, 10 CFR part 905 is amended
as set forth below:

PART 905—ENERGY PLANNING AND
MANAGEMENT PROGRAM

1. The authority citation continues to
read as follows:

Authority: 42 U.S.C. 7152 and 7191; 32
Stat. 388, as amended; and 42 U.S.C. 7275—
7276¢C.

2. Subparts A and B are revised to
read as follows:

Subpart A—General Provisions

Sec.

905.1 What are the purposes of the Energy
Planning and Management Program?

905.2 What are the key definitions of this
part?

Subpart B—Integrated Resource Planning

905.10 Who must comply with the
integrated resource planning and
reporting regulations in this subpart?

905.11 What must an IRP include?

905.12 How must IRPs be submitted?

905.13 When must IRPs be submitted?

905.14 Does Western require annual IRP
progress reports?

905.15 What are the requirements for the
small customer plan alternative?

905.16 What are the requirements for the
minimum investment report alternative?

905.17 What are the requirements for the
energy efficiency and/or renewable
energy report (EE/RE report) alternative?

905.18 What are the criteria for Western’s
approval of submittals?

905.19 How are plans and reports reviewed
and approved?

905.20 When are customers in
noncompliance with the regulations in
this subpart, and how does Western
ensure compliance?
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905.21 What is the administrative appeal
process?

905.22 How does Western periodically
evaluate customer actions?

905.23 What are the opportunities for using
the Freedom of Information Act to
request plan and report data?

905.24 Will Western conduct reviews of
this program?

Subpart A—General Provisions

§905.1 What are the purposes of the
Energy Planning and Management
Program?

The purposes of the Energy Planning
and Management Program (EPAMP) are
to meet the objectives of Section 114 of
the Energy Policy Act of 1992 (EPAct)
and to extend long-term firm power
resource commitments while supporting
customer integrated resource planning
(IRP); demand-side management (DSM),
including energy efficiency,
conservation, and load management;
and the use of renewable energy.
Subpart B, Integrated Resource
Planning, allows customers of the
Western Area Power Administration
(Western) to meet the objectives of
section 114 of EPAct through integrated
resource planning or by other means,
such as attaining a minimum level of
investment in energy efficiency and/or
renewable energy, collecting a charge to
support defined public benefits, or
complying with a mandated energy
efficiency and/or renewable energy
reporting requirement.

§905.2 What are the key definitions of this
part?

Administrator means Western’s
Administrator.

Customer means any entity that
purchases firm capacity, with or
without energy, from Western under a
long-term firm power contract. The term
also includes a member-based
association (MBA) and its distribution
or user members that receive direct
benefit from Western’s power,
regardless of which holds the contract
with Western.

Energy efficiency and/or renewable
energy (EE/RE) report means the report
documenting energy efficiency and/or
renewable energy activities imposed by
a State, Tribal, or the Federal
Government upon a State, Tribal, or
Federal end-use customer within its
jurisdiction.

Integrated resource planning means a
planning process for new energy
resources that evaluates the full range of
alternatives, including new generating
capacity, power purchases, energy
conservation and efficiency,
cogeneration and district heating and
cooling applications, and renewable

energy resources, to provide adequate
and reliable service to a customer’s
electric consumers.

Integrated resource planning
cooperative (IRP cooperative) means a
group of Western’s customers and/or
their distribution or user members with
geographic, resource supply, or other
similarities that have joined together,
with Western’s approval, to complete an
IRP.

Member-based association (MBA)
means:

(1) An entity composed of member
utilities or user members, or

(2) An entity that acts as an agent for,
or subcontracts with, but does not
assume power supply responsibility for
its principals or subcontractors, who are
its members.

Minimum investment report means
the report documenting a mandatory
minimum level of financial or resource
investment in demand-side management
(DSM) initiatives, including energy
efficiency and load management, and/or
renewable energy activities, such as
investment of a set minimum percentage
of the utility’s gross revenues in
renewable energy, which is imposed by
State, Tribal, or Federal law upon a
customer under its jurisdiction. For the
purposes of this part, the minimum
investment report includes reports
about public benefits charges, as well.

Public benefits charge means a
mandatory financial charge imposed by
State, Tribal, or Federal law upon a
customer under its jurisdiction to
support one or more of the following:
energy efficiency, conservation, or
demand-side management; renewable
energy; efficiency or alternative energy-
related research and development; low-
income energy assistance; and/or other
similar programs defined by applicable
State, Tribal, or Federal law. This term
is also known as a public goods or
system benefit charge in the utility
industry.

Region means a Western regional
office or management center, and the
geographic territory served by that
regional office or management center:
the Desert Southwest Customer Service
Region, the Rocky Mountain Customer
Service Region, the Sierra Nevada
Customer Service Region, the Upper
Great Plains Customer Service Region,
or the Colorado River Storage Project
Management Center.

Renewable energy means any source
of electricity that is self-renewing,
including plant-based biomass, waste-
based biomass, geothermal,
hydropower, ocean thermal, solar
(active and passive), and wind.

Small customer means a utility
customer with total annual sales and

usage of 25 gigawatthours (GWh) or less,
as averaged over the previous 5 years,
which is not a member of a joint-action
agency or generation and transmission
cooperative with power supply
responsibility; or any end-use customer.

Western means the Western Area
Power Administration.

Subpart B—Integrated Resource
Planning

§905.10 Who must comply with the
integrated resource planning and reporting
regulations in this subpart?

(a) Integrated resource plans (IRP) and
alternatives. Each Western customer
must address its power resource needs
in an IRP prepared and submitted to
Western as described in this subpart.
Alternatively, Western customers may
submit a small customer plan, minimum
investment report or EE/RE report as
provided in this subpart.

(b) Rural Utility Service and state
utility commission reports. For
customers subject to IRP filings or other
electrical resource use reports from the
Rural Utilities Service or a state utility
commission, nothing in this part
requires a customer to take any action
inconsistent with those requirements.

§905.11 What must an IRP include?

(a) General. Integrated resource
planning is a planning process for new
energy resources that evaluates the full
range of alternatives, including new
generating capacity, power purchases,
energy conservation and efficiency,
cogeneration and district heating and
cooling applications, and renewable
energy resources, to provide adequate
and reliable service to a customer’s
electric consumers. An IRP supports
customer-developed goals and
schedules. The plan must take into
account necessary features for system
operation, such as diversity, reliability,
dispatchability, and other risk factors;
must take into account the ability to
verify energy savings achieved through
energy efficiency and the projected
durability of such savings measured
over time; and must treat demand and
supply resources on a consistent and
integrated basis.

(b) IRP criteria. IRPs must consider
electrical energy resource needs and
may consider, at the customer’s option,
water, natural gas, and other energy
resources. Each IRP submitted to
Western must include:

(1) Identification of resource options.
Identification and comparison of
resource options is an assessment and
comparison of existing and future
supply-and demand-side resource
options available to a customer based



Federal Register/Vol. 65, No. 62/ Thursday, March 30, 2000/Rules and Regulations

16797

upon its size, type, resource needs,
geographic area, and competitive
situation. Resource options evaluated by
the specific customer must be
identified. The options evaluated
should relate to the resource situation
unique to each Western customer as
determined by profile data (such as
service area, geographical
characteristics, customer mix, historical
loads, projected growth, existing system
data, rates, and financial information)
and load forecasts. Specific details of
the customer’s resource comparison
need not be provided in the IRP itself.
They must, however, be made available
to Western upon request.

(i) Supply-side options include, but
are not limited to, purchased power
contracts and conventional and
renewable generation options.

(ii) Demand-side options alter the
customer’s use pattern to provide for an
improved combination of energy
services to the customer and the
ultimate consumer.

(iii) Considerations that may be used
to develop potential options include
cost, market potential, consumer
preferences, environmental impacts,
demand or energy impacts,
implementation issues, revenue
impacts, and commercial availability.

(iv) The IRP discussion of resource
options must describe the options
chosen by the customer, clearly
demonstrating that decisions were based
on a reasonable analysis of the options.
The IRP may strike a balance among the
applicable resource evaluation factors.

(2) Action plan. IRPs must include an
action plan describing specific actions
the customer will take to implement its
IRP.

(i) The IRP must state the time period
that the action plan covers, and the
action plan must be updated and
resubmitted to Western when this time
period expires. The customer may
submit a revised action plan with the
annual IRP progress report discussed in
§905.14.

(ii) For those customers not
experiencing or anticipating load
growth, the action plan requirement for
the IRP may be satisfied by a discussion
of current actions and procedures in
place to periodically reevaluate the
possible future need for new resources.
The action plan must include a
summary of:

(A) Actions the customer expects to
take in accomplishing the goals
identified in the IRP;

(B) Milestones to evaluate
accomplishment of those actions during
implementation; and

(C) Estimated energy and capacity
benefits for each action planned.

(3) Environmental effects. To the
extent practical, the customer must
minimize adverse environmental effects
of new resource acquisitions and
document these efforts in the IRP.
Customers are neither precluded from
nor required to include a quantitative
analysis of environmental externalities
as part of the IRP process. IRPs must
include a qualitative analysis of
environmental effects in summary
format.

(4) Public participation. The customer
must provide ample opportunity for full
public participation in preparing and
developing an IRP (or any IRP revision
or amendment). The IRP must include a
brief description of public involvement
activities, including how the customer
gathered information from the public,
identified public concerns, shared
information with the public, and
responded to public comments.
Customers must make additional
documentation identifying or
supporting the full public process
available to Western upon request.

(i) As part of the public participation
process, the governing body of an MBA
and each MBA member (such as a board
of directors or city council) must
approve the IRP, confirming that all
requirements have been met. To
indicate approval, a responsible official
must sign the IRP submitted to Western
or the customer must document passage
of an approval resolution by the
appropriate governing body included or
referred to in the IRP.

(ii) For Western customers that do not
purchase electricity for resale, such as
some State, Tribal, and Federal
agencies, the customer can satisfy the
public participation requirement by
having a top management official with
resource acquisition responsibility
review and concur on the IRP. The
customer must note this concurrence in
the IRP.

(5) Load forecasting. An IRP must
include a statement that the customer
conducted load forecasting. Load
forecasting should include data that
reflects the size, type, resource
conditions, and demographic nature of
the customer using an accepted load
forecasting method, including but not
limited to the time series, end-use, and
econometric methods. The customer
must make the load forecasting data
available to Western upon request.

(6) Measurement strategies. The IRP
must include a brief description of
measurement strategies for options
identified in the IRP to determine
whether the IRP’s objectives are being
met. These validation methods must
include identification of the baseline
from which a customer will measure the

benefits of its IRP implementation. A
reasonable balance may be struck
between the cost of data collection and
the benefits resulting from obtaining
exact information. Customers must
make performance validation and
evaluation data available to Western
upon request.

(c) IRP criteria for certain customers
not qualifying for “small customer”
status. Customers with limited
economic, managerial, and resource
capability and total annual sales and
usage of 25 gigawatthours (GWh) or less
who are members of joint-action
agencies and generation and
transmission cooperatives with power
supply responsibility are eligible for the
criteria specified in paragraphs (c)(1)
and (c)(2) of this section.

(1) Each IRP submitted by a customer
under paragraph (c) of this section must:

(i) Consider all reasonable
opportunities to meet future energy
service requirements using DSM
techniques, renewable energy resources,
and other programs; and

(ii) Minimize, to the extent practical,
adverse environmental effects.

(2) Each IRP submitted by a customer
under paragraph (c) of this section must
include, in summary form:

(i) Customer name, address, phone
number, email and Website if
applicable, and contact person;

(ii) Customer type;

(iii) Current energy and demand
profiles, and data on total annual energy
sales and usage for the past 5 years,
which Western will use to verify that
customers qualify for these criteria;

(iv) Future energy services
projections;

(v) How items in paragraphs (c)(1)(i)
and (c)(1)(ii) of this section were
considered; and

(vi) Actions to be implemented over
the customer’s planning timeframe.

§905.12 How must IRPs be submitted?

(a) Number of IRPs submitted. Except
as provided in paragraph (c) of this
section, one IRP is required per
customer, regardless of the number of
long-term firm power contracts between
the customer and Western.

(b) Method of submitting IRPs.
Customers must submit IRPs to Western
under one of the following options:

(1) Customers may submit IRPs
individually.

(2) MBAs may submit IRPs for each of
their members or submit one IRP on
behalf of all or some of their members.
An IRP submitted by an MBA must
specify the responsibilities and
participation levels of individual
members and the MBA. Any member of
an MBA may submit an individual IRP
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to Western instead of being included in
an MBA IRP.

(3) Customers may submit IRPs as IRP
cooperatives when previously approved
by Western. IRP cooperatives may also
submit small customer plans, minimum
investment reports and EE/RE reports
on behalf of eligible IRP cooperative
members.

(c) Alternatives to submitting
individual IRPs. Customers with
Western approval to submit small
customer plans, minimum investment
or EE/RE reports may substitute the
applicable plan or report instead of an
IRP. Each customer that intends to seek
approval for IRP cooperative, small
customer, minimum investment report
or EE/RE report status must provide
advance written notification to Western.
A new customer must provide this
notification to the Western Regional
Manager of the Region in which the
customer is located within 30 days from
the time it becomes a customer. Any
customer may resubmit an IRP or notify
Western of its plan to change its
compliance method at any time so long
as there is no period of noncompliance.

§905.13 When must IRPs be submitted?

(a) Submitting the initial IRP. Except
as provided in paragraph (c) of this
section, customers that have not
previously had an IRP approved by
Western must submit the initial IRP to
the appropriate Regional Manager no
later than 1 year after May 1, 2000, or
after becoming a customer, whichever is
later.

(b) Updates and amendments to IRPs.
Customers must submit updated IRPs to
the appropriate Regional Manager every
5 years after Western’s approval of the
initial IRP. Customers that complied
with Western’s IRP regulations in effect
before May 1, 2000 must maintain their
submission and resubmission schedules
previously in effect. Customers may
submit amendments and revisions to
IRPs at any time.

(c) IRP cooperatives. Customers with
geographic, resource supply, and other
similarities may join together and
request, in writing, Western’s approval
to become an IRP cooperative. Western
will respond to IRP cooperative status
requests within 30 days of receiving a
request. If Western disapproves a
request for IRP cooperative status, the
requesting participants must maintain
their currently applicable integrated
resource or small customer plans, or
submit the initial IRPs no later than 1
year after the date of the disapproval
letter. Western’s approval of IRP
cooperative status will not be based on
any potential participant’s contractual
status with Western. Each IRP

cooperative must submit an IRP for its
participants within 18 months after
Western approves IRP cooperative
status.

§905.14 Does Western require annual IRP
progress reports?

Yes, customers must submit IRP
progress reports each year within 30
days of the anniversary date of the
approval of the currently applicable IRP.
The reports must describe the
customer’s accomplishments achieved
under the action plan, including
projected goals and implementation
schedules, and energy and capacity
benefits and renewable energy
developments achieved as compared to
those anticipated. Western prefers
measured values, but will accept
reasonable estimates if measurement is
infeasible or not cost-effective. Instead
of a separate progress report, the
customer may use any other annual
report that the customer submits to
Western or another entity, at the
customer’s discretion, if that report
contains all required data for the
previous full year and is submitted
within 30 days of the approval
anniversary date of the currently
applicable IRP. With Western’s
approval, customers may submit reports
outside of the 30-day anniversary date
window.

§905.15 What are the requirements for the
small customer plan alternative?

(a) Requesting small customer status.
Small customers may submit a request
to prepare a small customer plan instead
of an IRP. Requests for small customer
status from electric utilities must
include data on total annual energy
sales and usage for the 5 years prior to
the request. Western will average this
data to determine overall annual energy
sales and usage so that uncontrollable
events, such as extreme weather, do not
distort levelized energy sales and usage.
Requests from end-use customers must
only document that the customer does
not purchase electricity for resale.
Western will respond to small customer
status requests within 30 days of
receiving the request. If Western
disapproves a request, the customer
must maintain its currently applicable
IRP, or submit the initial IRP no later
than 1 year after the date of the
disapproval letter. Alternatively, the
customer may submit a request for
minimum investment report or EE/RE
report status, as appropriate.

(b) Small customer plan contents.
Small customer plans must:

(1) Consider all reasonable
opportunities to meet future energy
service requirements using demand-side

management techniques, renewable
energy resources, and other programs
that provide retail consumers with
electricity at reasonable cost;

(2) Minimize, to the extent practical,
adverse environmental effects; and

(3) Present in summary form the
following information:

(i) Customer name, address, phone
number, email and Website if
applicable, and contact person;

(ii) Type of customer;

(iii) Current energy and demand
profiles and data on total annual energy
sales and usage for the previous 5 years
for utility customers, or current energy
and demand use for end-use customers;

(iv) Future energy services
projections;

(v) How items in paragraphs (b)(1)
and (b)(2) of this section were
considered; and

(vi) Actions to be implemented over
the customer’s planning timeframe.

(c) When to submit small customer
plans. Small customers must submit the
first small customer plan to the
appropriate Western Regional Manager
within 1 year after Western approves the
request for small customer status. Small
customers must submit, in writing, a
small customer plan every 5 years.

(d) Maintaining small customer status.
(1) Every year on the anniversary of
Western’s approval of the plan, small
customers must submit a letter to
Western verifying that either their
annual energy sales and usage is 25
GWh or less averaged over the previous
5 years, or they continue to be end-use
customers. The letter must also identify
their achievements against targeted
action plans, as well as the revised
summary of actions if the previous
summary of actions has expired.

(2) Western will use the letter for
overall program evaluation and
comparison with the customer’s plan,
and for verification of continued small
customer status. Customers may submit
annual update letters outside of the
anniversary date if previously agreed to
by Western so long as the letter contains
all required data for the previous full
year.

(e) Losing eligibility for small
customer status. (1) A customer ceases
to be a small customer if it:

(i) Is a utility customer and exceeds
total annual energy sales and usage of
25 GWh, as averaged over the previous
5 years; or

(ii) Is no longer an end-use customer.

(2) Western will work with a customer
that loses small customer status to
develop an appropriate schedule for
submitting an IRP or other report
required under this subpart.
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§905.16 What are the requirements for the
minimum investment report alternative?

(a) Request to submit the minimum
investment report. Customers may
submit a request to prepare a minimum
investment report instead of an IRP.
Minimum investment reports may be
submitted by MBAs on behalf of the
MBA or its members, and by IRP
cooperatives on behalf of its
participants. Requests to submit
minimum investment reports must
include data on:

(1) The source of the minimum
investment requirement (number, title,
date, and jurisdiction of law);

(2) The initial, annual, and other
reporting requirement(s) of the mandate,
if any; and

(3) The mandated minimum level of
investment or public benefits charge for
DSM and/or renewable energy.

(b) Minimum investment requirement.
The minimum investment must be
either:

(1) A mandatory set percentage of
customer gross revenues or other
specific minimum investment in DSM
and/or renewable energy mandated by a
State, Tribal, or Federal Government
with jurisdictional authority; or

(2) A required public benefits charge,
including charges to be collected for and
spent on DSM; renewable energy;
efficiency and alternative energy-related
research and development; low-income
energy assistance; and any other
applicable public benefits category,
mandated by a State, Tribal, or Federal
Government with jurisdictional
authority. Participation in a public
benefits program requires either a
mandatory set percentage of customer
gross revenues or other specific charges
to be applied toward the programs as
determined by the applicable State,
Tribal, or Federal authority. The
revenues from the public benefits charge
may be expended directly by the
customer, or by another entity on behalf
of the customer as determined by the
applicable State, Tribal, or Federal
authority.

(c) Multi-state entities. For those
customers with service territories lying
in more than one State or Tribal
jurisdiction, and where at least one of
the States or Tribal jurisdictions has a
mandated minimum investment
requirement, to meet this alternative
customers must use the highest
requirement from the State or Tribe
within the customer’s service territory
and additionally apply it to all members
in those States or Tribal jurisdictions in
which there is no requirement.
Alternatively, if each State or Tribe has
a requirement, customers may satisfy
Western’s requirement by reporting on

compliance with each applicable
minimum investment requirement.
Western will work with multi-state
entities to ensure the most effective, and
least burdensome, compliance
mechanism.

(d) Western’s response to minimum
investment report requests. Western will
respond to requests to accept minimum
investment reports within 30 days of
receiving the request. If Western
disapproves a request to allow use of the
minimum investment report, the
customer must maintain its currently
applicable IRP or small customer plan,
or submit its initial IRP no later than 1
year after the date of the disapproval
letter. Alternatively, the customer may
submit a request for small customer
plan or EE/RE report status, as
appropriate.

(e) Minimum investment report
contents. Reports documenting
compliance with a minimum level of
investment in DSM and/or renewable
energy must include:

(1) Customer name, address, phone
number, email and Website if
applicable, and contact person;

(2) Authority or requirement to
undertake a minimum investment,
including the source of the minimum
investment requirement (number, title,
date, and jurisdiction of law or
regulation); and

(3) A description of the minimum
investment, including:

(i) Minimum percentage or other
minimum requirement for DSM and/or
renewable energy, including any
charges to be collected for and spent on
DSM, renewable energy, efficiency or
alternative energy-related research and
development, low-income energy
assistance, and any other applicable
public benefits categories;

(ii) Actual or estimated energy and/or
capacity savings resulting from
minimum investments in DSM, if
known;

(iii) Actual or estimated energy and/
or capacity resulting from minimum
investments in renewable energy, if
known; and

(iv) A description of the DSM and/or
renewable energy activities to be
undertaken over the next 2 years as a
result of the requirement for minimum
investment, if known.

(f) Minimum investment report
approval. Western will approve the
minimum investment report when it
meets the requirements in paragraph (e)
of this section.

(g) When to submit the minimum
investment report. The customer must
submit the first minimum investment
report to the appropriate Western
Regional Manager within 1 year after

Western approves the request to accept
the minimum investment report.
Customers choosing this option must
maintain IRP or small customer plan
compliance with Western’s IRP
regulations in effect before May 1, 2000,
including submitting annual progress
reports or update letters, until
submitting the first minimum
investment report, to ensure there is no
gap in complying with section 114 of
EPAct. Customers must submit, in
writing, a minimum investment report
every 5 years.

(h) Maintaining minimum investment
reports. (1) Every year on the
anniversary of Western’s approval of the
first minimum investment report,
customers choosing this option must
submit a letter to Western verifying that
they remain in compliance with the
minimum investment requirement. The
letter must also contain summary
information identifying annual energy
and capacity savings associated with
minimum investments in DSM, if
known, and energy and capacity
associated with minimum investments
in renewable energy, if known. The
letter must also include a revised
description of customer DSM and/or
renewable energy activities if the
description from the minimum
investment report has changed or
expired.

(2) Western will use the letter for
overall program evaluation and to
ensure customers remain in compliance.
Customers may submit letters outside of
the anniversary date if previously
agreed to by Western, and if the letter
contains all required data for the
previous full year. Instead of a separate
letter, a customer choosing this option
may submit the State, Tribal, or Federal
required annual report documenting the
minimum investment and associated
DSM and/or renewable energy savings
and/or use, if known.

(i) Loss of eligibility to submit the
minimum investment report. (1) A
customer ceases to be eligible to submit
a minimum investment report if:

(i) A State, Tribal, or Federal mandate
no longer applies to the customer, or

(ii) The customer does not comply
with the minimum level of investment
in applicable State, Tribal, or Federal
law.

(2) Western will work with a customer
no longer eligible to submit a minimum
investment report to develop an
appropriate schedule to submit an IRP
or other plan or report required under
this subpart.
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§905.17 What are the requirements for the
energy efficiency and/or renewable energy
report (EE/RE report) alternative?

(a) Requests to submit an EE/RE
report. End-use customers may submit a
request to prepare an EE/RE report
instead of an IRP. Requests to submit
EE/RE reports must include data on:

(1) The source of the EE/RE reporting
requirement (number, title, date, and
jurisdiction of law or regulation);

(2) The initial, annual, and other
reporting requirement(s) of the report;
and

(3) A summary outline of the EE/RE
report’s required data or components,
including any requirements for
documenting customer energy efficiency
and renewable energy activities.

(b) EE/RE report requirement. The EE/
RE report is based on a mandate by a
State, Tribal, or Federal Government to
implement energy efficiency and/or
renewable energy activities within a
specified timeframe, for which there is
also an associated reporting
requirement. The EE/RE report may
include only electrical resource use and
energy efficiency and/or renewable
energy activities, or may additionally
include other resource information,
such as water and natural gas data. At
a minimum, the EE/RE report must
annually document energy efficiency
and/or renewable energy activities
undertaken by the end-use customer.

(c) Western’s response to EE/RE report
requests. Western will respond to
requests to accept EE/RE reports within
30 days of receiving the request. If
Western disapproves a request to allow
use of the EE/RE report, the customer
must maintain its currently applicable
IRP or small customer plan, or submit
its initial IRP no later than 1 year after
the date of the disapproval letter.
Alternatively, the customer may submit
a request for small customer plan or
minimum investment report, as
appropriate, within 30 days after the
date of the disapproval letter.

(d) EE/RE report contents. EE/RE
reports must include:

(1) Customer name, address, phone
number, email and Website if
applicable, and contact person;

(2) Authority or requirement to
complete the EE/RE report, including
the source of the requirement (number,
title, date, and jurisdiction of law); and

(3) A description of the customer’s
required energy efficiency and/or
renewable energy activities, including:

(i) Level of investment or expenditure
in energy efficiency and/or renewable
energy, and quantifiable energy savings
or use goals, if defined by the EE/RE
reporting requirement;

(ii) Annual actual or estimated energy
and/or capacity savings, if any,
associated with energy efficiency and
resulting from the EE/RE reporting
requirement;

(iii) Actual or estimated energy and/
or capacity, if any, associated with
renewable energy and resulting from the
EE/RE reporting requirement;

(iv) A description of the energy
efficiency and/or renewable energy
activities to be undertaken over the next
2 years as a result of the EE/RE reporting
requirement.

(e) EE/RE report approval. Western
will approve the EE/RE report when the
report meets the requirements in
paragraph (d) of this section.

(f) When to submit the EE/RE report.
The customer must submit the first EE/
RE report to the appropriate Western
Regional Manager within 1 year after
Western approves the request to accept
the EE/RE report. Customers choosing
this option must maintain IRP or small
customer plan compliance with
Western’s IRP regulations in effect
before May 1, 2000, including
submitting annual progress reports or
update letters, until submitting the first
EE/RE report to ensure there is no gap
in complying with section 114 of EPAct.
Customers must submit, in writing, an
EE/RE report every 5 years.

(g) Maintaining EE/RE reports. (1)
Every year on the anniversary of
Western’s approval of the first EE/RE
report, customers choosing this option
must submit an annual EE/RE letter to
Western. The letter must contain
summary information identifying
customer annual energy and capacity
savings associated with energy
efficiency, if any, and annual customer
energy and capacity associated with
renewable energy, if any. The letter
must also verify that the customer
remains in compliance with the EE/RE
reporting requirement. Additionally, the
letter must include a revised description
of customer DSM and/or renewable
energy activities if the description from
the EE/RE report has changed or
expired. If this information is contained
in an EE/RE report sent to another
authority, the customer may submit that
report instead of a separate letter.

(2) Customers may submit annual EE/
RE letters outside of the anniversary
date if previously agreed to by Western
if the letter contains all required data for
the previous full year.

(h) Loss of eligibility to submit the
EE/RE report. (1) A customer ceases to
be eligible to submit a EE/RE report if:

(i) The EE/RE reporting requirement
no longer applies to the customer, or

(ii) The customer does not comply
with the EE/RE reporting requirements

in applicable State, Tribal, or Federal
law.

(2) Western will work with a customer
no longer eligible to submit an EE/RE
report to develop an appropriate
schedule to submit a small customer
plan or other plan or report required
under this subpart.

§905.18 What are the criteria for
Western's approval of submittals?

(a) Approval criteria. Western will
approve all plans and reports based
upon:

(1) Whether the plan or report
satisfactorily addresses the criteria in
the regulations in this subpart; and

(2) The reasonableness of the plan or
report given the size, type, resource
needs, geographic area, and competitive
situation of the customer.

(b) Review of resource choices.
Western will review resource choices
using section 114 of EPAct and this
subpart. Western will disapprove plans
and reports if Western deems that they
do not meet the reasonableness criteria
in paragraph (a)(2) of this section or the
provisions of section 114 of EPAct.

(c) Accepting plans and reports under
other initiatives. If a customer or group
of customers implements integrated
resource planning under a program
responding to other Federal, Tribal, or
State initiatives, Western will accept
and approve the plan or report as long
as it substantially complies with the
requirements of this subpart.

(d) Water-based plans and reports. In
evaluating a plan or report, Western will
consider water planning, efficiency
improvements, and conservation in the
same manner it considers energy
planning and efficiencies. Customers
that provide water utility services and
customers that service irrigation load as
part of their overall load may include
water conservation activities in their
plans or reports. To the extent practical,
customers should convert reported
water savings to energy values.

§905.19 How are plans and reports
reviewed and approved?

Western will review all plans and
reports submitted under this subpart
and notify the submitting entity of the
plan’s or report’s acceptability within
120 days after receiving it. If a plan or
report submittal is insufficient, Western
will provide a notice of deficiencies to
the entity that submitted the plan or
report. Western, working together with
the entity, will determine the time
allowable for resubmitting the plan or
report. However, the time allowed for
resubmittal will not be greater than 9
months after the disapproval date,
unless otherwise provided by applicable
contract language.
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§905.20 When are customers in
noncompliance with the regulations in this
subpart, and how does Western ensure
compliance?

(a) Good faith effort to comply. If it
appears that a customer’s activities may
be inconsistent with the applicable IRP,
small customer plan, minimum
investment report or EE/RE report,
Western will notify the customer and
offer the customer 30 days to provide
evidence of its good faith effort to
comply. If the customer does not correct
the specified deficiency or submit such
evidence, or if Western finds, after
receiving information from the
customer, that a good faith effort has not
been made, Western will impose a
penalty.

(b) Penalties for noncompliance.
Western will impose a penalty on long-
term firm power customers for failing to
submit or resubmit an acceptable IRP
and action plan, small customer plan,
minimum investment report or EE/RE
report as required by this subpart.
Western will also impose a penalty
when the customer’s activities are not
consistent with the applicable plan or
report unless Western finds that a good
faith effort has been made to comply
with the approved plan or report.

(c) Written notification of penalty.
Western will provide written notice of
a penalty to the customer, and to the
MBA or IRP cooperative when
applicable. The notice will specify the
reasons for the penalty.

(d) Penalty options. (1) Beginning
with the first full billing period
following the notice specified in
paragraph (c) of this section, Western
will impose a surcharge of 10 percent of
the monthly power charges until the
deficiency specified in the notice is
cured, or until 12 months pass.
However, Western will not immediately
impose a penalty if the customer or its
MBA or IRP cooperative requests
reconsideration by filing a written
appeal under § 905.21.

(2) The surcharge increases to 20
percent for the second 12 months and to
30 percent per year thereafter until the
deficiency is cured.

(3) After the first 12 months of the
surcharge and instead of imposing any
further surcharge, Western may impose
a penalty that would reduce the
resource delivered under a customer’s
long-term firm power contract(s) by 10
percent. Western may impose this
resource reduction either:

(i) When it appears to be more
effective to ensure customer
compliance, or

(ii) When such reduction may be more
cost-effective for Western.

(4) The penalty provisions in existing
contracts will continue to be in effect
and administered and enforced
according to applicable contract
provisions.

(e) Assessing and ceasing penalties.
Western will assess the surcharge on the
total charges for all power obtained by
a customer from Western and will not
be limited to surcharges on only firm
power sales. When a customer resolves
the deficiencies, Western will cease
imposing the penalty, beginning with
the first full billing period after
compliance is achieved.

(f) Penalties on MBAs and IRP
cooperatives. In situations involving a
plan or report submitted by an MBA on
behalf of its members where a single
member does not comply, Western will
impose a penalty upon the MBA on a
pro rata basis in proportion to that
member’s share of the total MBA’s
power received from Western. In
situations involving noncompliance by
a participant of an IRP cooperative,
Western will impose any applicable
penalty directly upon that participant if
it has a firm power contract with
Western. If the IRP cooperative
participant does not have a firm power
contract with Western, then Western
will impose a penalty upon the
participant’s MBA on a pro rata basis in
proportion to that participant’s share of
the total MBA’s power received from
Western.

§905.21 What is the administrative appeal
process?

(a) Filing written appeals with
Western. If a customer disagrees with
Western’s decision on the acceptability
of its IRP, small customer plan,
minimum investment report or EE/RE
report submittal, its compliance with an
approved plan or report, or any other
compliance issue, the customer may
request reconsideration by filing a
written appeal with the appropriate
Regional Manager. Customers may
submit appeals any time such
disagreements occur and should be
specific as to the nature of the issue, the
reasons for the disagreement, and any
other pertinent facts the customer
believes should be brought to Western’s
attention. The Regional Manager will
respond within 45 days of receiving the
appeal. If resolution is not achieved at
the Regional Office level, the customer
may appeal to the Administrator, who
will respond within 30 days of receiving
the appeal.

(b) Alternative dispute resolution.
Upon request, Western will agree to use
mutually agreeable alternative dispute
resolution procedures, to the extent
allowed by law, to resolve issues or

disputes relating to compliance with the
regulations in this subpart.

(c) Penalties during appeal. Western
will not impose a penalty while an
appeal process is pending. However, if
the appeal is unsuccessful for the
customer, Western will impose the
penalty retroactively from the date the
penalty would have been assessed if an
appeal had not been filed.

(d) Meeting other requirements during
appeal process. A written appeal or use
of alternative dispute resolution
procedures does not suspend other
reporting and compliance requirements.

§905.22 How does Western periodically
evaluate customer actions?

(a) Periodic review of customer
actions. Western will periodically
evaluate customer actions to determine
whether they are consistent with the
approved IRP or minimum investment
report. Small customer plans and EE/RE
reports are not subject to this periodic
review.

(b) Reviewing representative samples
of plans and reports. Western will
periodically review a representative
sample of IRPs and minimum
investment reports, and the customer’s
implementation of the applicable plan
or report from each of Western’s
Regions. The samples will reflect the
diverse characteristics and
circumstances of the customers that
purchase power from Western. These
reviews will be in addition to, and
separate and apart from, the review of
initial and updated IRPs and minimum
investment reports to ensure
compliance with this subpart.

(c) Scope of periodic reviews.
Periodic reviews may consist of any
combination of review of the customer’s
annual IRP progress reports, minimum
investment letters, telephone
interviews, or on-site visits. Western
will document these periodic reviews
and may report on the results of the
reviews in Western’s annual report.

§905.23 What are the opportunities for
using the Freedom of Information Act to
request plan and report data?

IRPs, small customer plans, minimum
investment reports and EE/RE reports
and associated data submitted to
Western are subject to the Freedom of
Information Act (FOIA) and may be
made available to the public upon
request. Customers may request
confidential treatment of all or part of a
submitted document under applicable
FOIA exemptions. Western will make its
own determination whether particular
information is exempt from public
access. Western will not disclose to the
public information it has determined to
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be exempt, recognizing that certain
competition-related customer
information may be proprietary.

§905.24 Will Western conduct reviews of
this program?

Yes, Western may periodically initiate
a public process to review the
regulations in this subpart to determine
whether they should be revised to
reflect changes in technology, needs, or
other developments.
[FR Doc. 00-7745 Filed 3—29-00; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 201
[Regulation A]

Extensions of Credit by Federal
Reserve Banks; Change in Discount
Rate

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors has
amended its Regulation A on Extensions
of Credit by Federal Reserve Banks to
reflect its approval of an increase in the
basic discount rate at each Federal
Reserve Bank. The Board acted on
requests submitted by the Boards of
Directors of the twelve Federal Reserve
Banks.

DATES: The amendments to part 201
(Regulation A) were effective March 21,
2000. The rate changes for adjustment
credit were effective on the dates
specified in 12 CFR 201.51.

FOR FURTHER INFORMATION CONTACT:
Jennifer J. Johnson, Secretary of the
Board, at (202) 452-3259; for users of
Telecommunications Device for the Deaf
(TDD), contact Janice Simms, at (202)
872-4984, Board of Governors of the
Federal Reserve System, 20th and C
Streets NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority of sections 10(b), 13, 14,
19, et al., of the Federal Reserve Act, the
Board has amended its Regulation A (12
CFR part 201) to incorporate changes in
discount rates on Federal Reserve Bank
extensions of credit. The discount rates
are the interest rates charged to
depository institutions when they
borrow from their district Reserve
Banks.

The “‘basic discount rate” is a fixed
rate charged by Reserve Banks for
adjustment credit and, at the Reserve
Banks’ discretion, for extended credit.
In increasing the basic discount rate
from 5.25 percent to 5.5 percent, the

Board acted on requests submitted by
the Boards of Directors of the twelve
Federal Reserve Banks. The new rates
were effective on the dates specified
below. The 25-basis-point increase in
the discount rate was associated with a
similar increase in the federal funds rate
approved by the Federal Open Market
Committee and announced at the same
time.

The Board and the Reserve Banks
remain concerned that increases in
demand will continue to exceed the
growth in potential supply, which could
foster inflationary imbalances that
would undermine the economy’s record
economic expansion. Against the
background of their long-run goals of
price stability and sustainable economic
growth and of the information currently
available, the Board and the Reserve
Banks believe the risks are weighted
mainly toward conditions that may
generate heightened inflation pressures
in the foreseeable future.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Board certifies that the
change in the basic discount rate will
not have a significant adverse economic
impact on a substantial number of small
entities. The rule does not impose any
additional requirements on entities
affected by the regulation.

Administrative Procedure Act

The provisions of 5 U.S.C. 553(b)
relating to notice and public
participation were not followed in
connection with the adoption of the
amendment because the Board for good
cause finds that delaying the change in
the basic discount rate in order to allow
notice and public comment on the
change is impracticable, unnecessary,
and contrary to the public interest in
fostering price stability and sustainable
economic growth.

The provisions of 5 U.S.C. 553(d) that
prescribe 30 days prior notice of the
effective date of a rule have not been
followed because section 553(d)
provides that such prior notice is not
necessary whenever there is good cause
for finding that such notice is contrary
to the public interest. As previously
stated, the Board determined that
delaying the changes in the basic
discount rate is contrary to the public
interest.

List of Subjects in 12 CFR Part 201
Banks, banking, Credit, Federal
Reserve System.
For the reasons set out in the
preamble, 12 CFR part 201 is amended
as set forth below:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

1. The authority citation for 12 CFR
part 201 continues to read as follows:

Authority: 12 U.S.C. 343 et seq., 347a,
347b, 347c, 347d, 348 et seq., 357, 374, 374a
and 461.

2. Section 201.51 is revised to read as
follows:

§201.51 Adjustment credit for depository
institutions.

The rates for adjustment credit
provided to depository institutions
under § 201.3(a) are:

Eg?\g aé sn‘i' Rate Effective
Boston ............. 5.5 | March 21, 2000.
New York ........ 5.5 | March 21, 2000.
Philadelphia .... 5.5 | March 21, 2000.
Cleveland ........ 5.5 | March 21, 2000.
Richmond ........ 5.5 | March 21, 2000.
Atlanta ..... 5.5 | March 21, 2000.
Chicago ... 5.5 | March 21, 2000.
St. Louis .......... 5.5 | March 22, 2000.
Minneapolis ..... 5.5 | March 21, 2000.
Kansas City ..... 5.5 | March 21, 2000.
Dallas .............. 5.5 | March 23, 2000.
San Francisco 5.5 | March 21, 2000.

By order of the Board of Governors of the
Federal Reserve System, March 27, 2000.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 00-7893 Filed 3—29-00; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-185-AD; Amendment
39-11648; AD 2000-06-08]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A330 and A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Airbus Model
A330 and A340 series airplanes, that
currently requires repetitive operational
tests of the override mechanism of the
trimmable horizontal stabilizer (THS) to
determine if the system functions
correctly; and corrective action, if
necessary. This amendment requires
replacement of existing flight control
primary computers (FCPC) with
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improved FCPC’s, which would
terminate the repetitive operational
tests. This amendment is prompted by
the issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent uncommanded
movement of the THS, which could
result in reduced controllability of the
airplane.

DATES: Effective May 4, 2000.

The incorporation by reference of
Airbus Service Bulletin A330-27-3056,
Revision 01, dated May 5, 1998; and
Airbus Service Bulletin A340-27-4061,
Revision 02, dated May 5, 1998; as
listed in the regulations, is approved by
the Director of the Federal Register as of
May 4, 2000.

The incorporation by reference of
Airbus Service Bulletin A330-27-3051,
dated February 13, 1997; and Airbus
Service Bulletin A340-27-4058, dated
February 13, 1997; as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
January 28, 1998 (63 FR 1909, January
13, 1998).

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98-01-15,
amendment 39-10277 (63 FR 1909,
January 13, 1998), which is applicable
to certain Airbus Model A330 and A340
series airplanes, was published in the
Federal Register on December 14, 1999
(64 FR 69674). The action proposed to
continue to require repetitive
operational tests of the override
mechanism of the trimmable horizontal
stabilizer (THS), and to require
replacement of existing FCPC’s with
improved FCPC’s, which would
terminate the repetitive operational
tests.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it will require
approximately 1 work hour to
accomplish the operational test required
by AD 98-01-15, and retained in this
AD, at an average labor rate of $60 per
work hour. Based on these figures, the
cost impact of the operational test on
U.S. operators is estimated to be $60 per
airplane, per test cycle.

It will require approximately 2 work
hours to accomplish the FCPC
replacements (or 9 work hours if the
FCPC on-board replacement modules
have been replaced or reprogrammed),
at an average labor rate of $60 per work
hour. Required parts will be provided to
the operator at no charge. Based on
these figures, the cost impact of the
FCPC replacements required by this AD
on U.S. operators will be $120 or $540
per airplane.

Accomplishment of the FCPC
replacements required by this AD will
allow operators to terminate the
repetitive operational tests required by
AD 98-01-15, thereby offsetting the cost
of the actions required by this AD.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10277 (63 FR
1909, January 13, 1998), and by adding
a new airworthiness directive (AD),
amendment 39-11648, to read as
follows:

2000-06-08 Airbus Industrie: Amendment
39-11648. Docket 99-NM—-185-AD.
Supersedes AD 98—-01-15, Amendment 39—
10277.

Applicability: The following airplanes,
certificated in any category, equipped with
Aerospatiale Flight Control Primary
Computer (FCPC), part number (P/N)
LA2K01500190000:

1. Model A330-301, -321, —322, —341, and
342 series airplanes; excluding those on
which Aerospatiale FCPC’s, P/N
LA2K01500210000 (Airbus Modification
45631), have been installed.

2. Model A340-211, -212, -213, -311,
—312, and —313 series airplanes; excluding
those on which Aerospatiale FCPC’s, P/N
LA2K01500210000 (Airbus Modification
45485), have been installed.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
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of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded movement of
the trimmable horizontal stabilizer (THS),
which could result in reduced controllability
of the airplane, accomplish the following:

Restatement of Requirements of AD 98-01-
15

(a) Within 500 flight hours after January 28,
1998 (the effective date of AD 98-01-15,
amendment 39-10277), perform an
operational test of the THS override
mechanism to determine if the override
system functions correctly, in accordance
with paragraph (a)(1) or (a)(2) of this AD, as
applicable. Repeat the operational test
thereafter at intervals not to exceed 500 flight
hours.

(1) For Model A330 series airplanes:
Perform the test in accordance with Airbus
Service Bulletin A330-27-3051, dated
February 13, 1997; and, prior to further flight,
repair any discrepancy in accordance with
this service bulletin.

(2) For Model A340 series airplanes:
Perform the test in accordance with Airbus
Service Bulletin A340-27-4058, dated
February 13, 1997; and, prior to further flight,
repair any discrepancy in accordance with
this service bulletin.

New Requirements of This AD

(b) Within 15 months after the effective
date of this AD, accomplish the actions
specified by either paragraph (b)(1) or
paragraph (b)(2) of this AD, in accordance
with Airbus Service Bulletin A330-27-3056,
Revision 01, dated May 5, 1998 (for Model
A330 series airplanes), or Service Bulletin
A340-27-4061, Revision 02, dated May 5,
1998 (for Model A340 series airplanes); as
applicable.

(1) Replace three Flight Control Primary
Computers (FCPC) (2CE1, 2CE2, and 2CE3),
P/N LA2K01500190000, with new FCPCs, P/
N LA2K01500210000; in accordance with the
applicable service bulletin. Such replacement
constitutes terminating action for the
requirements of paragraph (a) of this AD.

(2) Replace the on-board replaceable
module (OBRM) of the three FCPCs (2CE1,
2CE2, and 2CE3), P/N LA2K01500190000,
with OBRMs that have been modified by
converting FCPC P/N’s to LA2K01500210000
in accordance with the applicable service
bulletin. Such replacement constitutes
terminating action for the requirements of
paragraph (a) of this AD.

Spares

(c) As of the effective date of this AD, no
person shall install on any airplane an FCPC,
P/N LA2K01500190000.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Operations
Inspector or Principal Avionics Inspector or
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The actions shall be done in accordance
with Airbus Service Bulletin A330-27-3051,
dated February 13, 1997; Airbus Service
Bulletin A340-27-4058, dated February 13,
1997; Airbus Service Bulletin A330-27-3056,
Revision 01, dated May 5, 1998; or Airbus
Service Bulletin A340-27—4061, Revision 02,
dated May 5, 1998; as applicable.

(1) The incorporation by reference of
Airbus Service Bulletin A330-27-3056,
Revision 01, dated May 5, 1998; and Airbus
Service Bulletin A340-27—4061, Revision 02,
dated May 5, 1998; is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
Airbus Service Bulletin A330-27-3051,
dated February 13, 1997; and Airbus Service
Bulletin A340-27-4058, dated February 13,
1997; was approved previously by the
Director of the Federal Register as of January
28,1998 (63 FR 1909, January 13, 1998).

(3) Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directives 98—124—
069(B) (for Model A330 series airplanes) and
98-126—-085(B) (for Model A340 series
airplanes), both dated March 11, 1998.

(g) This amendment becomes effective on
May 4, 2000.

Issued in Renton, Washington, on March
20, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-7334 Filed 3—29-00; 8:45 am)|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-SW-75-AD; Amendment
39-11651; AD 2000-06-10]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 407
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD)
applicable to Bell Helicopter Textron
Canada (BHTC) Model 407 helicopters.
This action requires preflight checking
and repetitively inspecting the tail boom
for a crack and replacing the tail boom
if a crack is found. This amendment is
prompted by four reports of cracks on
the tail boom in the area of the
horizontal stabilizer. The actions
specified in this AD are intended to
prevent separation of the tail boom and
subsequent loss of control of the
helicopter.

DATES: Effective April 14, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 14,
2000.

Comments for inclusion in the Rules
Docket must be received on or before
May 30, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 99—-SW-75—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The service information referenced in
this AD may be obtained from Bell
Helicopter Textron Canada, 12,800 Rue
de I’Avenir, Mirabel, Quebec JON1LO,
telephone (800) 463-3036, fax (514)
433-0272. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
Room 663, Fort Worth, Texas or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aerospace Engineer,
FAA, Rotorcraft Directorate, Regulations
Group, 2601 Meacham Blvd., Fort
Worth, Texas 76137, telephone (817)
222-5122, fax (817) 222-5961.



Federal Register/Vol. 65, No. 62/ Thursday, March 30, 2000/Rules and Regulations

16805

SUPPLEMENTARY INFORMATION: Transport
Canada, the airworthiness authority for
Canada, notified the FAA that an unsafe
condition may exist on the BHTC Model
407 helicopters. Transport Canada
advises that there have been several
reports of cracks to the tail boom skin
in the area of the horizontal stabilizer.

BHTC has issued Alert Service
Bulletin 407-99-26, dated April 13,
1999 (ASB), which specifies a preflight
check of the left-side of the tail boom
before the next flight and before the first
flight of every day thereafter. The ASB
also specifies within the next 25 hours
time-in-service (TIS) and thereafter
every 50 hours inspecting any tail boom
that has accumulated 600 or more hours
TIS for a crack and replacing any
cracked tail boom before further flight.
Transport Canada classified this ASB as
mandatory and issued AD CF-99-17,
dated June 14, 1999, to ensure the
continued airworthiness of these
helicopters in Canada.

This helicopter model is
manufactured in Canada and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, Transport
Canada has kept the FAA informed of
the situation described above. The FAA
has examined the findings of Transport
Canada, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other BHTC Model 407
helicopters of the same type design
registered in the United States, this AD
is being issued to prevent separation of
the tail boom and subsequent loss of
control of the helicopter. This AD
requires a preflight check of the tail
boom before further flight and thereafter
before the first flight of each day. This
AD also requires within 25 hours TIS
and thereafter at intervals not to exceed
50 hours TIS, inspecting any tail boom
that has accumulated 600 or more hours
TIS for a crack with a 10X or higher
magnifying glass and replacing any
cracked tail boom with an airworthy tail
boom before further flight. The actions
are required to be accomplished in
accordance with the ASB described
previously. The short compliance time
involved is required because the
previously described critical unsafe
condition can adversely affect the
controllability and structural integrity of
the helicopter. Therefore, checking the

tail boom for a crack is required prior
to further flight and this AD must be
issued immediately.

An owner/operator (pilot) may
perform the visual check required by
this AD but must enter compliance with
this AD in the aircraft records in
accordance with 14 CFR 43.11 and
91.417(a)(2)(v)). This AD allows a pilot
to perform this check because it
involves only a visual check for a crack
in the tail boom and can be performed
equally well by a pilot or a mechanic.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 200
helicopters will be affected by this AD,
that it will take approximately 4 work
hours to accomplish the inspections,
and that the average labor rate is $60 per
work hour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $48,000
assuming no tail boom will be replaced.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99-SW-75-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 2000-06-10 Bell Helicopter Textron
Canada: Amendment 39-11651. Docket
No. 99-SW-75-AD.
Applicability: Model 407 helicopters, serial
numbers 53000 through 53003, 53005 and
higher, certificated in any category.
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Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.

The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent separation of the tail boom and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Before further flight and thereafter
before the first flight of each day, check the
left side of the tail boom for a crack in the
areas shown in Figure 1. If a crack is found,
replace the tail boom with an airworthy tail
boom before further flight.

BILLING CODE 4910-13-P
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Figure 1. Preflight Check of the Tailboom

BILLING CODE 4910-13-C
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(b) An owner/operator (pilot) holding at
least a private pilot certificate may perform
the visual check required by paragraph (a)
but must enter compliance with paragraph (a)
into the aircraft records in accordance with
14 CFR 43.11 and 91.417(a)(2)(v)).

(c) Within 25 hours time-in-service (TIS)
and thereafter at intervals not to exceed 50
hours TIS, visually inspect any tail boom
with 600 or more hours TIS for a crack using
a 10X or higher magnifying glass, in
accordance with the Accomplishment
Instructions, Part II, of Bell Helicopter
Textron Canada Alert Service Bulletin 407—
99-26, dated April 13, 1999, except that you
are not required to contact Bell Helicopter
Product Support Engineering. If a crack is
found, replace the tail boom with an
airworthy tail boom before further flight.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

() The inspection of the tail boom shall be
done in accordance with the
Accomplishment Instructions, Part II, of Bell
Helicopter Textron Canada Alert Service
Bulletin 407-99-26, dated April 13, 1999.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bell Helicopter Textron Canada, 12,800
Rue de I’Avenir, Mirabel, Quebec JON1LO,
telephone (800) 463-3036, fax (514) 433—
0272. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, Room 663, Fort Worth, Texas, or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(g) This amendment becomes effective on
April 14, 2000.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD CF—99-17,
dated June 14, 1999.

Issued in Fort Worth, Texas, on March 21,
2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-7552 Filed 3—29-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE—-49]

Amendment to Class E Airspace;
Cameron, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Cameron,
MO.

DATES: The direct final rule published at
64 FR 72925 is effective on 0901 UTC,
April 20, 2000.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on December 29, 1999 (64 FR
72925). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
April 20, 2000. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on March 24,
2000.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 00-7856 Filed 3—29-00; 8:45 am)|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 255

[Docket No. OST-2000-6984]
RIN 2105-AC75

Third Extension of Computer

Reservations Systems (CRS)
Regulations

AGENCY: Office of the Secretary,
Department of Transportation.
ACTION: Final rule.

SUMMARY: The Department is revising its
rules governing airline computer
reservations systems (CRSs), 14 CFR
part 255, to change the rules’ expiration
date for a third time. This revision
changes the date from March 31, 2000,
to March 31, 2001, to keep the rules
from terminating on March 31, 2000.
The rules will thus remain in effect
while the Department continues its
reexamination of the need for CRS
regulations. The Department finds that
the current rules should be maintained
because they are necessary for
promoting airline competition and
helping to ensure that consumers and
their travel agents can obtain complete
and accurate information on airline
services. The Department previously
extended the rules from December 31,
1997, to March 31, 1999, and from
March 31, 1999, to March 31, 2000.
DATES: This rule is effective on March
31, 2000.

FOR FURTHER INFORMATION CONTACT:
Thomas Ray, Office of the General
Counsel, Department of Transportation,
400 Seventh St. SW., Washington, DC
20590, (202) 366—4731.

SUPPLEMENTARY INFORMATION: To ensure
that we periodically review the need for
our CRS rules and their effectiveness,
section 255.12 of the rules establishes a
sunset date. The original sunset date
was December 31, 1997. We have
changed the rules’ expiration date twice
before, once to March 31, 1999, 62 FR
66272 (December 18, 1997), and then to
March 31, 2000, 64 FR 15127 (March 30,
1999).

We are now changing the sunset date
to March 31, 2001, because we have
been unable to complete our
reexamination of the current rules by
March 31, 2000. Given our view that the
current rules should be maintained
pending our reexamination of the need
for rules, we proposed to change the
rules’ expiration date to March 31, 2001,
and gave interested persons an
opportunity to comment on that
proposal. 65 FR 11009 (March 1, 2000).
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We received comments from Delta Air
Lines, Amadeus Global Travel
Distribution, Worldspan, and the
American Society of Travel Agents, all
of which supported the proposal.

Background

We adopted our CRS rules because
they are necessary to protect airline
competition and to ensure that
consumers can obtain accurate and
complete information on airline
services. 65 FR at 11010-11011. Because
almost all airlines found it essential to
participate in each CRS, market forces
did not discipline the price and quality
of service offered airlines by the CRSs.
Travel agents relied on CRSs to provide
airline information and bookings for
their customers, and almost all airlines
received a large majority of their
bookings from travel agencies. Travel
agencies typically used only one system
(or predominantly used one system even
if they had access to two or more
systems). Each airline therefore had to
participate in an agency’s system if it
wished to have its services readily
saleable by that agency. Each system,
moreover, was controlled by airlines or
airline affiliates, who could use them to
unreasonably prejudice the competitive
position of other airlines or to provide
misleading or inaccurate information to
travel agents and their customers. For
these reasons, we adopted rules
regulating CRS operations in the United
States, 57 FR 43780 (September 22,
1992). 65 FR at 11009-11010.

Our rules included a sunset date,
December 31, 1997, to ensure that we
would reexamine whether the rules
remained necessary and whether they
were effective. 57 FR at 43829-43830
(September 22, 1992). We have begun a
reexamination of our current rules by
publishing an advance notice of
proposed rulemaking that invited
interested persons to comment on
whether we should readopt the rules
and, if so, with what changes. 62 FR
47606 (September 10, 1997). Almost all
of the parties responding to our advance
notice of proposed rulemaking have
urged us to maintain CRS rules, and
many of them argued that various
changes should be made to the rules to
strengthen them. 65 FR at 11010.

Our Proposed Extension of the CRS
Rules

Because we have been unable to
complete our reexamination of the rules,
we have twice changed the sunset date,
most recently to March 31, 2000. 64 FR
15127 (March 30, 1999). We proposed
again to change the expiration date for
the rules to March 31, 2001, so that they
would remain in effect pending our

reexamination of our rules, since we
could not complete that reexamination
by March 31, 2000. 65 FR 11009 (March
1, 2000). The proposed temporary
extension of the current rules would
maintain the status quo until we
determine which rules, if any, should be
adopted. As we explained, maintaining
the rules in effect appeared to be
necessary to protect airline competition
and consumers against unreasonable
practices in view of our earlier findings
on the market power of the systems and
each airline owner’s potential interest in
using its affiliated CRS to prejudice the
competitive position of other airlines.
Furthermore, allowing the current rules
to expire could be disruptive, since the
systems, airlines, and travel agencies
have been conducting their operations
in the expectation that each system will
comply with the rules. 65 FR at 11010—
11011.

Finally, maintaining the rules in effect
appeared necessary to comply with the
United States’ obligations under various
treaties and bilateral air services
agreements to assure foreign airlines a
fair and equal opportunity to compete.
65 FR at 11011.

As we stated, our inability to
complete the rules’ reexamination is
unfortunate due to the importance of
adapting our rules to current industry
conditions. This inability has stemmed
from the need to address other airline
competition issues that appeared to be
more urgent. In addition, recent
developments in airline distribution
practices, most notably the growing
importance of the Internet, are requiring
additional study by the staff. As we
noted, moreover, our existing rules
appear to prevent the practices that
present serious threats to airline
competition and to the ability of
consumers to obtain unbiased and
accurate information through the
systems. We have been aware, however,
that several parties are alleging that the
compelling need for certain additional
CRS regulations requires us to act
promptly on those issues without
waiting for the completion of the overall
reexamination of the rules. 65 FR 11010.

Because we needed to make the
proposed amendment effective by
March 31, 2000, we shortened the
comment period to ten days. 65 FR at
11009.

Comments

We received comments from four
parties: Delta Air Lines, Worldspan,
Amadeus Global Distribution System
(“Amadeus”), and the American Society
of Travel Agents (“ASTA”). The
commenters agree that the rules should
be extended as we proposed. Amadeus,

however, urges us to act on its request
that we prohibit the tying of a travel
agency’s access to an airline’s corporate
discount fares with the agency’s use of
the system affiliated with that airline
(Docket OST—99-5888). ASTA contends
that we should act quickly on its
proposal that systems be prohibited
from selling marketing data derived
from travel agent bookings to airlines,
which would require the amendment of
section 255.10. Worldspan, on the other
hand, asserts that we should reexamine
the rules in one comprehensive
proceeding rather than address selected
issues in separate proceedings.

Final Rule

We are changing the rules’ sunset date
to March 31, 2001, as we proposed.
Delta, Amadeus, Worldspan, and ASTA
support our proposal, and no one has
objected to it. We based our proposal on
the findings made by us in earlier CRS
rulemakings and the position of almost
all parties in the underlying rulemaking
Docket OST-97-2881 that CRS rules are
still necessary. 65 FR at 11011. In our
overall reexamination of the rules we
will, of course, consider whether recent
developments, such as the divestiture
by several airlines of their CRS
ownership interests, indicate that there
may be little need for some or all of the
CRS rules.

ASTA and Amadeus each urge us to
act quickly on the specific rule
proposals of interest to it. We will
consider their requests as part of our
consideration of procedures for
completing the reexamination of the
rules and for updating the rules to
reflect current industry conditions. We
also plan to announce soon procedures
for moving forward with the overall
reexamination of the rules.

Effective Date

We have determined for good cause to
make this amendment effective on
March 31, 2000, rather than thirty days
after publication as required by the
Administrative Procedure Act, 5 U.S.C.
553(d), except for good cause shown. To
maintain the current rules in force, we
must make this amendment effective by
March 31, 2000. Since the amendment
preserves the status quo, it will not
require the systems, airlines, and travel
agencies to change their operating
methods. As a result, making the
amendment effective less than thirty
days after publication will not burden
anyone.
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Regulatory Process Matters

Regulatory Assessment

This rule is a nonsignificant
regulatory action under section 3(f) of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget under that order. The
proposal is also not significant under
the regulatory policies and procedures
of the Department of Transportation, 44
FR 11034 (February 26, 1979).

In our notice of proposed rulemaking,
we tentatively determined that
maintaining the current rules should
impose no significant costs on the CRSs.
The systems’ continuing compliance
with the rules on displays and
functionality should not impose a
substantial burden, since they have
already taken the steps necessary to
comply with those requirements.
Keeping the rules in effect would
benefit participating airlines, since they
would otherwise be subjected to
unreasonable terms for participation,
and benefit consumers, who might
otherwise be given incomplete or
inaccurate information on airline
services. The rules also contain
provisions that are designed to prevent
abuses in the systems’ competition with
each other for travel agency subscribers.
65 FR at 11011.

Our last comprehensive CRS
rulemaking included an economic
analysis, and we stated our belief that
that analysis remains applicable to our
extension of the rules’ expiration date.
We concluded that no new economic
analysis appeared to be necessary, but
we stated that we would consider
comments from any party on that
analysis before we again revised the
rules’ sunset date. 65 FR at 11011.

No one filed comments on the
economic analysis, so we are basing this
rule on the analysis used in our last
comprehensive CRS rulemaking. We
will prepare a new economic analysis as
part of our review of the existing rules,
if we determine that rules remain
necessary.

This rule does not impose unfunded
mandates or requirements that will have
any impact on the quality of the human
environment.

Small Business Impact

Congress enacted the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601 et
seq., to ensure that small entities are not
unnecessarily and disproportionately
burdened by government regulations.
The act requires agencies to review
proposed regulations that may have a
significant economic impact on a
substantial number of small entities. For
purposes of this rule, small entities

include smaller U.S. and foreign airlines
and smaller travel agencies. Our notice
of proposed rulemaking set forth the
reasons for our proposed extension of
the rules’ expiration date and the
objectives and legal basis for that
proposed rule. 65 FR at 11011.

We also noted that keeping the
current rules in force would not change
the existing regulation of small
businesses. We referred to the final rule
in our last comprehensive CRS
rulemaking, which contained an
analysis underlying our determination
that the rules would not have a
significant economic impact on a
substantial number of small entities. In
proposing to revise the sunset date to
March 31, 2001, we reasoned that that
analysis appeared to remain valid for
that proposed extension. We therefore
adopted that analysis as our tentative
regulatory flexibility statement but
stated that we would consider any
comments filed on that analysis in
connection with the proposal. 65 FR at
11011.

We tentatively concluded that
maintaining our existing CRS rules
would primarily affect two types of
small entities, smaller airlines and
travel agencies. The rules would also
affect all small entities that purchase
airline tickets, since airline fares may be
somewhat lower than they would
otherwise be, although the amount may
not be large, if our CRS rules allow
airlines to operate more efficiently than
they otherwise would. 65 FR at 11011.

Keeping the rules in effect would
benefit smaller airlines that have no
ownership interest in a CRS, since the
rules prohibit certain potential system
practices that could injure the smaller
airlines’ ability to operate profitably and
compete successfully. The rules, for
example, bar display bias and
discriminatory booking fees. Without
the rules, the systems’ airline affiliates
could use them to prejudice the
competitive position of other airlines.
65 FR at 11011-11012.

The rules additionally affect the
operations of smaller travel agencies,
primarily by prohibiting certain CRS
practices that could unreasonably
restrict the travel agencies’ ability to use
more than one system or to switch
systems. The rules prohibit CRS
contracts that have a term longer than
five years, give travel agencies the right
to use third-party hardware and
software, and prohibit certain types of
contract clauses, such as minimum use
and parity clauses, that restrict an
agency’s ability to use multiple systems.
By prohibiting display bias based on
carrier identity, the rules also enable
travel agencies to obtain more useful

displays of airline services. 65 FR at
11012.

We invited interested persons to
address our tentative conclusions under
the Regulatory Flexibility Act in their
comments submitted in response to this
notice of proposed rulemaking. 65 FR at
11012.

No one filed comments on our
Regulatory Flexibility Act analysis. We
will adopt the analysis set forth in the
notice of proposed rulemaking.

Our proposed rule contained no direct
reporting, record-keeping, or other
compliance requirements that would
affect small entities. There are no other
federal rules that duplicate, overlap, or
conflict with our proposed rules.

I certify under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This proposal contains no collection-
of-information requirements subject to
the Paperwork Reduction Act, Pub.L.
No. 96-511, 44 U.S.C. Chapter 35.

Federalism Implications

We stated that we had reviewed this
rule in accordance with the principles
and criteria contained in Executive
Order 13132, dated August 4, 1999, and
determined that it will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The rule will not
limit the policymaking discretion of the
States. Nothing in it would directly
preempt any State law or regulation. We
are adopting this amendment primarily
under the authority granted us by 49
U.S.C. 41712 to prevent unfair methods
of competition and unfair and deceptive
practices in the sale of air
transportation. In our notice of proposed
rulemaking, we stated our belief that the
policy set forth in the proposed rule is
consistent with the principles, criteria,
and requirements of the Federalism
Executive Order and the Department’s
governing statute. We welcomed
comments on our conclusions.

No one submitted comments on our
federalism assessment. Therefore, we
will make that assessment final. Because
the rule will have no significant effect
on State or local governments, as
discussed above, no consultations with
State and local governments on this rule
were necessary.
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List of Subjects in 14 CFR Part 255

Air carriers, Antitrust, Consumer
protection, Reporting and recordkeeping
requirements, Travel agents.

Accordingly, the Department of
Transportation amends 14 CFR part 255,
Carrier-owned Computer Reservations
Systems, as follows:

PART 255—[AMENDED]

1. The authority citation for Part 255
continues to read as follows:

Authority: 49 U.S.C. 40101, 40102, 40105,
40113, 41712.

2. Section 255.12 is revised to read as
follows:

§255.12. Termination.

The rules in this part terminate on
March 31, 2001.

Issued in Washington, DC on March 27,

2000, under authority delegated by 49 CFR
1.56a (h) 2.

A. Bradley Mims,

Deputy Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 00-7861 Filed 3—29-00; 8:45 am]
BILLING CODE 4910-64—P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211
[Release No. SAB 101A]

Staff Accounting Bulletin No. 101A

AGENCY: Securities and Exchange
Commission.

ACTION: Publication of Staff Accounting
Bulletin.

SUMMARY: Staff Accounting Bulletin No.
101 (“SAB 101”’) was released on
December 3, 1999 (64 FR 68936
December 9, 1999) and provides the
staff’s views in applying generally
accepted accounting principles to
selected revenue recognition issues.
Since the issuance of SAB 101, the staff
received requests from a number of
groups asking for additional time to
study the guidance. Many registrants
have calendar year-ends and may need
more time to perform a detailed review
of the SAB since its issuance on
December 3, 1999. This staff accounting
bulletin delays the implementation date
of SAB 101 for registrants with fiscal
years that begin between December 16,
1999 and March 15, 2000.

EFFECTIVE DATE: March 24, 2000.

FOR FURTHER INFORMATION CONTACT:
Richard Rodgers, Scott Taub, or Eric
Jacobsen, Professional Accounting
Fellows, Office of the Chief Accountant

(202/942-4400) or Robert Bayless,
Division of Corporation Finance (202/
942-2960), Securities and Exchange
Commission, 450 Fifth Street, NW,
Washington, DC 20549; electronic
addresses: RodgerR@sec.gov;
TaubS@sec.gov; JacobsenE@sec.gov; or
BaylessR@sec.gov.

SUPPLEMENTARY INFORMATION: The
statements in the staff accounting
bulletins are not rules or interpretations
of the Commission, nor are they
published as bearing the Commission’s
official approval. They represent
interpretations and practices followed
by the Division of Corporation Finance
and the Office of the Chief Accountant
in administering the disclosure
requirements of the Federal securities
laws.

Dated: March 24, 2000.
Margaret H. McFarland,
Deputy Secretary.

PART 211—[AMENDED]

Accordingly, Part 211 of Title 17 of
the Code of Federal Regulations is
amended by adding Staff Accounting
Bulletin No. 101A to the table found in
Subpart B.

Staff Accounting Bulletin No. 101A

The staff hereby amends Question 2 of
Section B of Topic 13 of the Staff
Accounting Bulletin Series.

Topic 13: Revenue Recognition

* * * * *

B. Disclosures.
Question 1.
* * * * *

Question 2.

Question: Will the staff expect
retroactive changes by registrants to
comply with the accounting described
in this bulletin?

Interpretive Response: All registrants
are expected to apply the accounting
and disclosures described in this
bulletin. The staff, however, will not
object if registrants that have not
applied this accounting do not restate
prior financial statements provided they
report a change in accounting principle
in accordance with APB Opinion No.
20, Accounting Changes, no later than
the first fiscal quarter of the fiscal year
beginning after December 15, 1999,
except that registrants with fiscal years
that begin between December 16, 1999
and March 15, 2000 may report a change
in accounting principle no later than
their second fiscal quarter of the fiscal
year beginning after December 15, 1999
in accordance with FASB Statement No.
3, Reporting Accounting Changes in
Interim Financial Statements. In periods

subsequent to transition, registrants
should disclose the amount of revenue
(if material to income before income
taxes) recognized in those periods that
was included in the cumulative effect
adjustment. If a registrant files financial
statements with the Commission before
applying the guidance in this bulletin,
disclosures similar to those described in
Staff Accounting Bulletin Topic 11-M,
Disclosure of the Impact that Recently
Issued Accounting Standards Will Have
on the Financial Statements of a
Registrant When Adopted in a Future
Period, should be provided. With regard
to question 10 of Topic 13—A and Topic
8—A regarding income statement
presentation, the staff would normally
expect retroactive application to all
periods presented unless the effect of
applying the guidance herein is
immaterial.

However, if registrants have not
previously complied with generally
accepted accounting principles, for
example, by recording revenue for
products prior to delivery that did not
comply with the applicable bill-and-
hold guidance, those registrants should
apply the guidance in APB Opinion No.
20 for the correction of an error.* In
addition, registrants should be aware
that the Commission may take
enforcement action where a registrant in
prior financial statements has violated
the antifraud or disclosure provisions of
the securities laws with respect to
revenue recognition.

[FR Doc. 00-7839 Filed 3—29-00; 8:45 am]
BILLING CODE 8010-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 401, 402, 404, 410, 416,
and 422

[Regs. Nos. 1, 2, 4, 10, 16, and 22]
RIN 0960-AF04
Miscellaneous Amendments

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are correcting several
invalid references and other minor

1 APB Opinion No. 20, 13 and { 36-37 describe
and provide the accounting and disclosure
requirements applicable to the correction of an error
in previously issued financial statements. Because
the term “‘error’” as used in APB Opinion No. 20
includes “oversight or misuse of facts that existed
at the time that the financial statements were
prepared,” that term includes both unintentional
errors as well as intentional fraudulent financial
reporting and misappropriation of assets as
described in Statement on Auditing Standards No.
82, Consideration of Fraud in a Financial Statement
Audit.
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problems in parts 401, 402, 404, 410,
416, and 422, chapter I, revised as of
April 1, 1999.

DATES: Effective March 30, 2000.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Bridgewater, Social Insurance
Specialist, Office of Process and
Innovation Management, L2109 West
Low Rise Building, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965-3298 or TTY (410) 966—5609
for information about this rule. For
information on eligibility or claiming
benefits, call our national toll-free
numbers, 1-800-772—1213 or TTY 1-
800-325-0778.

SUPPLEMENTARY INFORMATION: We are
correcting several references and other
minor problems found in the following
parts under 20 CFR chapter III, revised
as of April 1, 1999.

1. Part 401—Privacy and Disclosure of
Official Records and Information. We
are amending § 401.20(b)((1) to show
correct cross-references.

2. Part 402—Availability of
Information and Records to the Public.
We are amending § 402.35(b)(2) to show
correct cross-references.

3. Part 404—Federal Old-Age,
Survivors and Disability Insurance
(1950~ ). We are correcting a
typographical error in § 404.337(a), and
we are amending §§404.401,
404.403(d)(1), 404.450(d), 404.456(c),
404.457(a)(3), 404.1275, 404.1408, and
404.1410(a) to show correct cross-
references. Also, we are revising
§404.1201 to restore (a)(1) and (a)(2)
which had been inadvertently removed.
In addition, we are removing duplicate
sentences in § 404.1597a(b)(3)(ii) and
(h)(2)(i1).

4. Part 410—Federal Coal Mine Health
and Safety Act of 1969, Title IV—Black
Lung Benefits (1969— ). We are
correcting §§410.240(g) and 410.601(a)
and (b) to show correct cross-references.
We are also correcting the authority
citation for Subpart F to show the
correct punctuation.

5. Part 416—Supplemental Security
Income for the Aged, Blind, and
Disabled. We are correcting cross-
references in: §§416.428,
416.702("Essential person”);
416.929(d)(4); 416.993(a); 416.994a(g)(4]
and (g)(6); 416.1104; 416.1202(a);
416.1323(a); 416.1336(b); 416.1442(f)(1);
416.1801(c) (“Spouse’); 416.2045(a);
and 416.2096(c)(5).

6. Part 422—Organization and
Procedures. We are correcting
§§422.125, 422.135, and 422.135 to
show correct cross-references.

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Act (42 U.S.C. 902(a)(5)), SSA follows
the Administrative Procedure Act (APA)
rulemaking procedures specified in 5
U.S.C. 553 in the development of its
regulations. The APA provides
exceptions to its prior notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary, or
contrary to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures in this case. Good
cause exists because these are minor
technical changes which make no
substantive change in the regulations
and have no effect on the public.
Therefore, opportunity for prior
comment is unnecessary, and we are
issuing these changes to our regulations
as a final rule. In addition, SSA is not
providing a 30-day delay in the effective
date of this final rule under 5 U.S.C.
553(d). This is not a substantive rule,
and there is no change in policy.
Accordingly, the requirements of 5
U.S.C. 553(d) are inapplicable.

Executive Order 12866

SSA has consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, it was not subject to OMB
review.

Regulatory Flexibility Act

SSA certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
since it makes no changes in policy.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, as
amended, is not required.

Paperwork Reduction Act

This final rule imposes no additional
reporting or recordkeeping requirements
subject to OMB clearance.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001 Social Security-
Disability Insurance; 96.002 Social
Security—Retirement Insurance; 96.003
Social Security—Special Benefits for Persons
Aged 72 and Over; 96.004 Social Security—
Survivors Insurance; 96.005 Special Benefits
for Disabled Coal Miners; 96.006
Supplemental Security Income; 96.007 Social
Security—Research and Demonstration)

List of Subjects
20 CFR Part 401

Administrative practice and
procedure, Disclosure, Privacy, Social
Security, Supplemental Security Income
(SSD).

20 CFR Part 402

Administrative practice and
procedure, Archives and records,
Freedom of information.

20 CFR Part 404

Administrative practice and
procedure, Blind, Old-Age, Survivors
and Disability benefits, Old-Age,
Survivors and Disability Insurance,
Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 410

Administrative practice and
procedure, Black lung benefits, Claims,
Investigations, and Workers’
compensation.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Supplemental Security Income (SSI),
Reporting and recordkeeping
requirements.

20 CFR Part 422

Administrative practice and
procedure, Freedom of information,
Organization and functions
(Government agencies), Social Security.

Dated: March 20, 2000.
Kenneth S. Apfel,
Commissioner of Social Security.

PART 401—PRIVACY AND
DISCLOSURE OF OFFICIAL RECORDS
AND INFORMATION

1. The authority citation for part 401
continues to read as follows:

Authority: Secs. 205, 702(a)(5), 1106, and
1141 of the Social Security Act (42 U.S.C.
405, 902(a)(5), 1306, and 1320b-11); 5 U.S.C.
552 and 552a; 8 U.S.C. 1360; 26 U.S.C. 6103;
30 U.S.C. 923.

2. Section 401.20 is amended by
revising the first sentence of paragraph
(b)(1) to read as follows:

§401.20 Scope.

* * * * *

(b) Disclosure—(1) Program records.
Regulations that apply to the disclosure
of information about an individual
contained in SSA’s program records are
set out in §§401.100 through 401.200 of
this part.

* * * * *
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PART 402—AVAILABILITY OF
INFORMATION AND RECORDS TO
THE PUBLIC

1. The authority citation for 20 CFR
part 402 is revised to read as follows:

Authority: Secs. 205, 702(a)(5), and 1106 of
the Social Security Act; (42 U.S.C. 405,
902(a)(5), and 1306); 5 U.S.C. 552 and 552a;

8 U.S.C. 1360; 18 U.S.C. 1905; 26 U.S.C.
6103; 30 U.S.C. 923b; 31 U.S.C. 9701; E.O.
12600, 52 FR 23781, 3 CFR, 1987 Comp., p.
235.

2. Section 402.35 is amended by
revising the second sentence of
paragraph (b)(2) to read as follows:

§402.35 Publication.

* * * * *

(b) L

(2) * * * They are binding on all
components of the Social Security
Administration, except with respect to
claims subject to the relitigation
procedures established in 20 CFR
404.984, 410.610, and 416.1484.

* * * * *

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart D—[Amended]

1. The authority citation for subpart D
of part 404 continues to read as follows:

Authority: Secs. 202, 203(a) and (b), 205(a),
216, 223, 225, 228(a)—(e), and 702(a)(5) of the
Social Security Act (42 U.S.C. 402, 403(a)
and (b), 405(a), 416, 423, 425, 428(a)—(e), and
902(a)(5)).

2. Section 404.337 is amended by
revising paragraph (a) to read as follows:

8§404.337 When widow’s and widower’s
benefits begin and end.

(a) You are entitled to widow’s or
widower’s benefits under § 404.335 or
§404.336 beginning with the first month
covered by your application in which
you meet all the other requirements for

entitlement to such benefits.
* * * * *

Subpart E—[Amended]

3. The authority citation for subpart E
of part 404 continues to read as follows:

Authority: Secs. 202, 203, 204(a) and (e),
205(a) and (c), 222(b), 223(e), 224, 225, and
702(a)(5) of the Social Security Act (42 U.S.C.
402, 403, 404(a) and (e), 405(a) and (c),
422(b), 423(e), 424a, 425, and 902(a)(5)).

4. Section 404.401 is amended by
revising the first sentence to read as
follows:

§404.401 Deduction, reduction, and
nonpayment of monthly benefits or lump-
sum death payments.

Under certain conditions, the amount
of a monthly insurance benefit (see
§§ 404.380 through 404.384 of this part
for provisions concerning special
payments at age 72) or the lump-sum
death payment as calculated under the
pertinent provisions of sections 202 and
203 of the Act (including reduction for
age under section 202(q) of a monthly
benefit) must be increased or decreased
to determine the amount to be actually

paid to a beneficiary.
* * * * *

5. Section 404.403 is amended by
revising the first sentence of paragraph
(d=1)(1) to read as follows:

§404.403 Reduction where total monthly
benefits exceed maximum family benefits
payable.

* * * * *

(d-1) Entitled to disability insurance
benefits after June 1980. * * *

(1) We take 85 percent of your average
indexed monthly earnings and compare
that figure with your primary insurance
amount (see § 404.212 of this part).

* * * * *

6. Section 404.450 is amended by
revising the second sentence in
paragraph (d) to read as follows:

§404.450 Required reports of work
outside the United States or failure to have
care of a child.

* * * * *

(d) * * * (See § 404.614 of this part for
procedures concerning place of filing

and date of receipt of such a report.)
* * * * *

7. Section 404.456 is amended by
revising the last sentence of paragraph
(c) to read as follows:

§404.456 Current suspension of benefits
because an individual works or engages in
self-employment.

* * * * *

(c) * * * Subject to the limitations of
this paragraph, a determination about
deductions may be reopened under the
circumstances described in § 404.907.

8. Section 404.457 is amended by
revising paragraph (a)(3) to read as
follows:

§404.457 Deductions where taxes neither
deducted from wages of certain maritime
employees nor paid.

(a] R

(3) The services, under the provisions
of §404.1041 of this part, constituted
employment for the purposes of title II
of the Social Security Act; and

* * * * *

Subpart M—[Amended]

9. The authority citation for subpart M
of part 404 continues to read as follows:

Authority: Secs. 205, 210, 218, and
702(a)(5) of the Social Security Act (42 U.S.C.
405, 410, 418, and 902(a)(5)); sec. 12110, Pub.
L. 99-272, 100 Stat. 287 (42 U.S.C. 418 note);
sec. 9002, Pub. L. 99-509, 100 Stat. 1970.

10. Section 404.1201 is amended by
revising paragraph (a) to read as follows:

§404.1201 Scope of this subpart regarding
coverage and wage reports and
adjustments.
* * * * *

(a) Coverage under section 218 of the
Act—

(1) How a State enters into and
modifies an agreement; and

(2) What groups of employees a State
can cover by agreement.
* * * * *

11. Section 404.1275 is amended by
revising the second sentence to read as
follows:

§404.1275 Adjustment of employee
contributions—for wages paid prior to 1987.

* * * The State shall show any
correction of an employee’s contribution
on statements it furnishes the employee
under § 404.1225 of this part.

* * * * *

Subpart O—[Amended]

12. The authority citation for subpart
O of part 404 continues to read as
follows:

Authority: Secs. 202(1), 205(a), (c)(5)(D), (i),
and (o), 210 (a)(9) and (1)(4), 211(c)(3), and
702(a)(5) of the Social Security Act (42 U.S.C.
402(1), 405(a), (c)(5)(D), (i), and (o), 410 (a)(9)
and (1)(4), 411(c)(3), and 902(a)(5)).

13. Section 404.1408 is revised to read
as follows:

§404.1408 Compensation to be treated as
wages.

(a) General. Where pursuant to the
preceding provisions of this subpart,
services rendered by an individual in
the railroad industry are considered to
be employment as defined in section
210 of the Social Security Act (see
§404.1027 of this part). Thus, any
compensation (as defined in section 1(h)
of the Railroad Retirement Act of 1974
or prior to the 1974 Act, section 1(h) of
the Railroad Retirement Act of 1937)
received by such individual for such
services shall constitute wages,
provided that the provisions of
§404.1406 do not operate to bar the
payments of benefits under title II of the
Social Security Act.

(b) Military Service Exception. An
exception to paragraph (a) of this
section applies to any compensation
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attributable as having been paid during
any month on account of military
service creditable under section 1 of the
Railroad Retirement Act of 1974 (or
section 4 of the Railroad Retirement Act
of 1937 prior to the 1974 Act). Such
compensation shall not constitute wages
for purposes of title II of the Social
Security Act if, based on such services,
wages are deemed to have been paid to
such individual during such month
under the provisions described in
§§404.1350 through 404.1352 of this
part.

14. Section 404.1410 is amended by
revising paragraph (a) to read as follows:

§404.1410 Presumption on basis of
certified compensation record.

(a) Years prior to 1975. Where the
Railroad Retirement Board certifies to
SSA areport of record of compensation,
such compensation is treated as wages
under § 404.1408. For periods of service
which do not identify the months or
quarters in which such compensation
was paid, the sum of the compensation
quarters of coverage (see § 404.1412)
will be presumed, in the absence of
evidence to the contrary, to represent an
equivalent number of quarters of
coverage (see §404.101). No more than
four quarters of coverage shall be
credited to an individual in a single

calendar year.
* * * * *

Subpart P—[Amended]

15. The authority citation for subpart
P of part 404 continues to read as
follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)—(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub.L. 104-193, 110
Stat. 2105, 2189.

§404.1597a [Amended]

16. Section 404.1597a is amended by
removing the last sentence (duplicates)
in paragraphs (b)(3)(ii) and (h)(2)(ii).

PART 410—FEDERAL COAL MINE
HEALTH AND SAFETY ACT OF 1969,
TITLE IV—BLACK LUNG BENEFITS
(1969-)

Subpart B—[Amended]

1. The authority citation for subpart B
of part 410 continues to read as follows:

Authority: Sec. 702(a)(5) of the Social
Security Act (42 U.S.C. 902(a)(5)); sec. 402,
411, 412, 413, 414, 426(a), and 508, 83 Stat.
792; 30 U.S.C. 902, 921-924, 936(a), 957.

2. Section 410.240 is amended by
revising paragraphs (g)(1), (g)(2), (g)(3),

(g)(4), (g)(5), and (g)(6) to read as

follows:

§410.240 Evidence.

(g) Evidence of matters other than
total disability or death due to
pneumoconiosis. * * *

(1) Age: §§404.715 through 404.716 of
this part;

(2) Death: §§404.720 through 404.722
of this part;

(3) Marriage and termination of
marriage: §§ 404.723 through 404.728 of
this part;

(4) Relationship of parent and child:
§§404.730 through 404.750 of this part;

(5) Domicile: §404.770 of this part;

(6) Living with or member of the same
household: § 404.760 of this part.

* * * * *

Subpart F—[Amended]

3. The authority citation for subpart F
of part 410 is revised to read as follows:

Authority: Sec. 702(a)(5) of the Social
Security Act (42 U.S.C. 902(a)(5)); 30 U.S.C.
923(b), 936(a), 956, and 957.

4. Section 410.601 is amended by
revising paragraphs (a) and (b) to read
as follows:

§410.601 Determinations of disability.

(a) By State agencies. In any State
which has entered into an agreement
with the Commissioner to provide
determinations as to whether a miner is
under a total disability (as defined in
§410.412) due to pneumoconiosis (as
defined in §410.110(n)). Determinations
as to the date total disability began, and
as to the date total disability ceases,
shall be made by the State agency or
agencies designated in such agreement
on behalf of the Commissioner for all
individuals in such State, or for such
class or classes of individuals in the
State as may be designated in the
agreement.

(b) By the Administration.
Determinations as to whether a miner is
under a total disability (as defined in
§410.412) due to pneumoconiosis (as
defined in §410.110(n)), as to the date
the total disability began, and as to the
date the total disability ceases, shall be
made by the Administration on behalf of
the Commissioner. The Administration
shall make such determinations for
individuals in any State which has not
entered into an agreement to make such
determinations, for any class or classes
of individuals to which such an
agreement is not applicable, or for any
individuals outside the United States. In
addition, all other determinations as to
entitlement to and the amounts of
benefits shall be made by the

Administration on behalf of the
Commissioner.
* * * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart D—[Amended]

1. The authority citation for subpart D
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1611(a), (b), (c),
and (e), 1612, 1617, and 1631 of the Social
Security Act (42 U.S.C. 902(a)(5), 1382(a), (b),
(c), and (e), 1382a, 1382f, and 1383).

2. Section 416.428 is amended by
revising the first sentence to read as
follows:

§416.428 Eligible individual without an
eligible spouse has an essential person in
his home.

When an eligible individual without
an eligible spouse has an essential
person (as defined in §416.222 of this
part) in his home, the amount by which
his rate of payment is increased is
determined in accordance with
§§416.220 through 416.223 and with
416.413 of this part.

* * * * *

Subpart G—[Amended]

3. The authority citation for subpart G
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1611, 1612,
1613, 1614, and 1631 of the Social Security
Act (42 U.S.C. 902(a)(5), 1382, 1382a, 1382b,
1382c, and 1383); sec. 211, Pub. L. 93-66, 87
Stat. 154 (42 U.S.C. 1382 note).

4. Section 416.702 is amended by
revising the second sentence of the
definition for “Essential person’ to read
as follows:

8§416.702 Definitions.

* * * * *

Essential person means * * * (See
§§416.220 through 416.223 of this part.)

* * * * *

Subpart I—[Amended]

5. The authority citation for subpart I
of part 416 is revised to read as follows:

Authority: Secs. 702(a)(5), 1611, 1614,
1619, 1631(a), (c), and (d)(1), and 1633 of the
Social Security Act (42 U.S.C. 902(a)(5),
1382, 1382c, 1382h, 1383(a), (c), and (d)(1),
and 1383b); secs. 4(c) and 5, 6(c)—(e), 14(a),
and 15, Pub. L. 98—-460, 98 Stat. 1794, 1801,
1802, and 1808 (42 U.S.C. 421 note, 423 note,
1382h note).

6. Section 416.929 is amended by
revising the last sentence of paragraph
(d)(4) to read as follows:
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§416.929 How we evaluate symptoms,
including pain.
* * * * *

(d) * * %

(4) * * * (See §416.945 and
§§416.924a through 416.924c.)

7. Section 416.993 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§416.993 Medical evidence in continuing
disability review cases.

(a) * * * See §§416.987 and 416.994.
* * * * *

8. Section 416.994a is amended by
revising paragraph (g)(4) and (g)(6) to
read as follows:

§416.994a How we will determine whether
your disability continues or ends, and
whether you are and have been receiving
treatment that is medically necessary and
available, disabled children.
* * * * *

* *x %

(4) The first month in which you fail
without good cause to follow prescribed
treatment, when the rule set out in
paragraph (f)(4) of this section applies;

(6) The first month in which you
failed without good cause to do what we
asked, when the rule set out in
paragraph (f)(2) of this section applies.

* * * *

Subpart K—[Amended]

9. The authority citation for subpart K
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
1381a, 1382, 1382a, 1382b, 1382c(f), 1382j,
and 1383); sec. 211, Pub. L. 93-66, 87 Stat.
154 (42 U.S.C. 1382 note).

10. Section 416.1104 is amended by
revising the sixth sentence to read as
follows:

§416.1104 Income we count.

* * * These rules are described in
§§416.1130 through 416.1148 of this
part.

* * * * *

Subpart L—[Amended]

11. The authority citation for subpart
L of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
1381a, 1382, 1382a, 1382b, 1382c¢(f), 1382j,
and 1383); sec. 211, Pub. L. 93-66, 87 Stat.
154 (42 U.S.C. 1382 note).

12. Section 416.1202 is amended by
revising the first sentence of paragraph
(a) to read as follows:

§416.1202 Deeming of resources.

(a) Married individual. In the case of
an individual who is living with a
person not eligible under this part and
who is considered to be the husband or
wife of such individual under the
criteria in §§416.1802 through 416.1835
of this part, such individual’s resources
shall be deemed to include any
resources, not otherwise excluded under
this subpart, of such spouse whether or
not such resources are available to such

individual.
* * * * *

Subpart M—[Amended]

13. The authority citation for subpart
M of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1611-1615,
1619, and 1631 of the Social Security Act (42
U.S.C. 902(a)(5), 1382—1382d, 1382h, and
1383).

14. Section 416.1323 is amended by
revising the first sentence of paragraph
(a) to read as follows:

§416.1323 Suspension due to excess
income.

(a) Effective date. Suspension of
payments due to ineligibility for
benefits because of excess income is
effective with the first month in which
‘“countable income” (see §§416.1100
through 416.1124 of this part) equals or
exceeds the amount of benefits
otherwise payable for such month (see
subpart D of this part).

* * * * *

15. Section 416.1336 is amended by
revising the fourth sentence in
paragraph (b) to read as follows:

8§416.1336 Notice of intended action
affecting recipient’s payment status.
* * * * *

(b) * * * Where the request for the
appropriate appellate review is filed
more than 10 days after the notice is
received but within the 60-day period
specified in §416.1413 or §416.1425 of
this part, there shall be no right to
continuation or reinstatement of
payment at the previously established
level unless good cause is established
under the criteria specified in
§416.1411 of this part for failure to
appeal within 10 days after receipt of

the notice.
* * * * *

Subpart N—[Amended]

16. The authority citation for subpart
N of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1631, and 1633

of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); 31 U.S.C. 3720A.

17. Section 416.1442 is amended by
revising paragraph (f)(1) to read as
follows:

§416.1442 Prehearing proceedings and
decisions by attorney advisors.
* * * * *

(f)* * %

(1) Authorize an attorney advisor to
exercise the functions performed by an
administrative law judge under
§§416.920a, 416.927, and 416.946;

* * * * *

Subpart R—[Amended]

18. The authority citation for subpart
R of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1614(b), (c), and
(d), and 1631(d)(1) and (e) of the Social
Security Act (42 U.S.C. 902(a)(5), 1382c(b),
(c), and (d), and 1383(d)(1) and (e)).

19. Section 416.1801 is amended by
revising the definition of “Spouse” in
paragraph (c) to read as follows:

§416.1801 Introduction.

* * * * *

(C) * *x %

Spouse means a person’s husband or
wife under the rules of §§416.1806
through 416.1835 of this part.

* * * * *

Subpart T—[Amended]

20. The authority citation for subpart
T of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1616, 1618, and
1631 of the Social Security Act (42 U.S.C.
902(a)(5), 1382e, 1382g, and 1383); sec. 212,
Pub. L. 93-66, 87 Stat. 155 (42 U.S.C. 1382
note); sec. 8(a), (b)(1)-(b)(3), Pub. L. 93-233,
87 Stat. 956 (7 U.S.C. 612c note, 1431 note
and 42 U.S.C. 1382e note); secs. 1(a)—(c) and
2(a), 2(b)(1), 2(b)(2), Pub. L. 93-335, 88 Stat.
291 (42 U.S.C. 1382 note, 1382¢ note).

21. Section 416.2045 is amended by
revising the second sentence of
paragraph (a) to read as follows:

§416.2045 Overpayments and
underpayments; federally administered
supplementation.

(a) * * * Rules and requirements (see
§§416.550 through 416.586) in effect for
recovery (or waiver) of supplemental
security income benefit overpayments
shall also apply to the recovery (or
waiver) of federally administered State
supplementary overpaid amounts.

* * * * *

22. Section 416.2096 is amended by
revising the second sentence of
paragraph (c)(5) to read as follows:

§416.2096 Basic pass-along rules.

* * * * *
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(C) * k%

(5) * * * For purposes of §416.2090
of this part, which discusses the rules
for limitation on fiscal liability of States
(hold harmless), these retroactive
adjustments are State expenditures
when made and shall be counted as a
State expenditure in the fiscal year in

which the adjustments are made.
* * * * *

PART 422—ORGANIZATION AND
PROCEDURES

Subpart B—[Amended]

1. The authority citation for subpart B
of part 422 continues to read as follows:

Authority: Secs. 205, 232, 702(a)(5), 1131,
and 1143 of the Social Security Act (42
U.S.C. 405, 432, 902(a)(5), 1320b-1, and
1320b-13).

2. Section 422.125 is amended by
revising paragraph (c) to read as follows:

§422.125 Statements of earnings;
resolving earnings discrepancies.

* * * * *

(c) Detailed earnings statements. A
more detailed earnings statement will be
furnished upon request, generally
without charge, where the request is
program related under § 402.170 of this
part. If the request for a more detailed
statement is not program related under
§402.170 of this part, a charge will be
imposed according to the guidelines set
out in §402.175 of this part.

* * * * *

3. Section 422.130 is amended by
revising the third sentence of paragraph
(a) to read as follows:

§422.130 Claim procedure.

(a) * * * See §404.614 of this chapter
for offices at which applications may be
filed.

* * * * *

4. Section 422.135 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§422.135 Reports by beneficiaries.

(@) * * * (See §§404.415 et seq. and
404.1571 of this chapter.)
* * * * *
[FR Doc. 00-7639 Filed 3—29-00; 8:45 am]
BILLING CODE 4191-02-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 177
[Docket No. 97F-0157]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2-propenoic acid,
polymer with 2-ethyl-2-(((1-oxo-2-
propenyl)oxy)methyl)-1,3-propanediyl
di-2-propenoate and sodium 2-
propenoate (CAS Reg. No. 76774—25-9)
as a fluid absorbent material intended
for use in contact with food. This action
responds to a petition filed by Japan
Vilene Co., Ltd.

DATES: This rule is effective March 30,
2000. Submit written objections and
requests for a hearing by May 1, 2000.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Zajac, Center for Food Safety
and Applied Nutrition (HFS-215), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—418-3095.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
April 22, 1997 (62 FR 19580), FDA
announced that a food additive petition
(FAP 7B4537) had been filed by Japan
Vilene Co., Ltd., c/o Center for
Regulatory Services, 2347 Paddock
Lane, Reston, VA 20191 (current 5200
Wolf Run Shoals Rd., Woodbridge, VA
22192). The petition proposed to amend
the food additive regulations to provide
for the safe use of 2-propenoic acid,
polymer with 2-ethyl-2-(((1-oxo-2-
propenyl)oxy)methyl)-1,3-propanediyl
di-2-propenoate and sodium 2-
propenoate (CAS Reg. No. 76774—25-9)
as a fluid absorbent material intended
for use in contact with food.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that: (1) The proposed use of
the additive is safe, (2) the additive will
achieve its intended technical effect,
and therefore, (3) the regulations in 21
CFR 177.1211 should be amended as set
forth below in this document.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the

documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time file with the Dockets Management
Branch (address above) written
objections by May 1, 2000. Each
objection shall be separately numbered,
and each numbered objection shall
specify with particularity the provisions
of the regulation to which objection is
made and the grounds for the objection.
Each numbered objection on which a
hearing is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
are to be submitted and are to be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
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authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

2. Section 177.1211 is amended by
revising paragraphs (a), (d), and the last
sentence in paragraph (c) to read as
follows:

§177.1211 Cross-linked polyacrylate
copolymers.
* * * * *

(a) Identity. For the purpose of this
section, the cross-linked polyacrylate
copolymers consist of:

(1) The grafted copolymer of cross-
linked sodium polyacrylate identified as
2-propenoic acid, polymers with N,N-
di-2-propenyl-2-propen-1-amine and
hydrolyzed polyvinyl acetate, sodium
salts, graft (CAS Reg. No. 166164—74-5);
or

(2) 2-propenoic acid, polymer with 2-
ethyl-2-(((1-oxo-2-
propenyl)oxy)methyl)-1,3-propanediyl
di-2-propenoate and sodium 2-
propenoate (CAS Reg. No. 76774—25-9).

* * * * *

(c) Extractive limitations. * * * The
solvent used shall be at least 60
milliliters aqueous sodium chloride
solution per gram of copolymer.

(d) Conditions of use. The copolymers
identified in paragraph (a)(1) of this
section are limited to use as a fluid
absorbent in food-contact materials used
in the packaging of frozen or refrigerated
poultry. The copolymers identified in
paragraph (a)(2) of this section are
limited to use as a fluid absorbent in
food-contact materials used in the
packaging of frozen or refrigerated meat
and poultry.

Dated: March 20, 2000.
L. Robert Lake,
Director of Regulations and Policy, Center
for Food Safety and Applied Nutrition.
[FR Doc. 00-7930 Filed 3—29-00; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Triamcinolone
Acetonide Cream

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Med-Pharmex, Inc. The ANADA
provides for veterinary prescription use
of triamcinolone acetonide cream on
dogs for topical treatment of allergic
dermatitis and summer eczema.

DATES: This rule is effective March 30,
2000.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0209.
SUPPLEMENTARY INFORMATION: Med-
Pharmex, Inc., 2727 Thompson Creek
Rd., Pomona, CA 91767-1861, filed
ANADA 200-275 that provides for
veterinary prescription use of
triamcinolone acetonide cream on dogs
for topical treatment of allergic
dermatitis and summer eczema. Med-
Pharmex’s ANADA 200-275 MEDALOG
cream is approved as a generic copy of
Fort Dodge Animal Health’s NADA 46—
146 VETALOG" cream. ANADA 200—
275 is approved as of February 4, 2000,
and 21 CFR 524.2481(b) is amended to
reflect the approval. The basis for
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.

§524.2481 [Amended]

2. Section 524.2481 Triamcinolone
acetonide cream is amended in
paragraph (b) by adding after “No.” the
phrase “051259 and”’.

Dated: March 20, 2000.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 00-7931 Filed 3—-29-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 982

[Docket No. FR-4459-C-07]

RIN 2577-AB96

Renewal of Expiring Annual
Contributions Contracts in the Tenant-
Based Section 8 Program; Formula for

Allocation of Housing Assistance;
Correction

AGENCY: Office of Public and Indian
Housing, HUD.

ACTION: Final rule.

SUMMARY: On October 21, 1999, HUD
published a final rule that specified the
method HUD will use in allocating
housing assistance available to renew
expiring contracts with public housing
agencies (PHAs) for Section 8 tenant-
based housing assistance. As required
by statute, the October 21, 1999 final
rule was the product of a negotiated
rulemaking, following implementation,
as further required by statute, of a HUD
notice on this subject. The purpose of
this document is to correct two
typographical errors contained in the
October 21, 1999 final rule.
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DATES: Effective Date: November 22,
1999.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Benoit, Director, Real Estate
and Housing Performance Division,
Office of Public and Indian Housing,
Department of Housing and Urban
Development, Room 4220, 451 Seventh
Street, SW, Washington, DC 20410;
telephone (202) 708—0477, extension
4069 (this is not a toll-free number).
Hearing or speech impaired individuals
may access this number via TTY by
calling the toll-free Federal Information
Relay Service at 1-800-877-8339.

SUPPLEMENTARY INFORMATION: On
October 21, 1999 (64 FR 56882), HUD
published a final rule that specified the
method HUD will use in allocating
housing assistance available to renew
expiring contracts with public housing
agencies (PHAs) for Section 8 tenant-
based housing assistance. As required
by statute, the October 21, 1999 final
rule was the product of a negotiated
rulemaking, following implementation,
as further required by statute, of a HUD
notice on this subject. The purpose of
this document is to correct two
typographical errors contained in the
October 21, 1999 final rule. Specifically,
this document corrects all references to
a “CACC” to read “consolidated ACC.”
This document also inserts a missing
hyphen in one of the references in
§982.102 to ‘‘project-based assistance.”

Accordingly, in the final rule entitled
“Renewal of Expiring Annual
Contributions Contracts in the Tenant-
Based Section 8 Program; Formula for
Allocation of Housing Assistance,” FR
Document 99-27445, beginning at 64 FR
56882, in the issue of Thursday, October
21, 1999, the following corrections are
made:

§982.102 [Corrected]

1. On page 56887, beginning in the
second column, §982.102 is corrected
as follows:

a. Correct all references to “CACC” to
read “consolidated ACC”; and

b. In paragraph (a), correct the
reference to “project based assistance”
to read “project-based assistance.”

Dated: March 22, 2000.

Harold Lucas,

Assistant Secretary for Public and Indian
Housing.

[FR Doc. 00-7643 Filed 3—29-00; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 982 and 983
[Docket No. FR-3482-C-08]
RIN 2501-AB57

Requirements for Notification,
Evaluation and Reduction of Lead-
Based Paint Hazards in Housing
Receiving Federal Assistance and
Federally Owned Residential Property
Being Sold; Correction

AGENCY: Office of the Secretary—Office
of Lead-Hazard Control, HUD.

ACTION: Correction.

SUMMARY: This document makes several
corrections to HUD’s September 15,
1999 final rule implementing sections
1012 and 1013 of the Residential Lead-
Based Paint Hazard Reduction Act of
1992. Specifically, this document
corrects two typographical errors
contained in the September 1, 1999 final
rule that regard the Section 8 Housing
Choice Voucher program and the
Section 8 Project-Based Certificate
program.

DATES: Effective date: September 15,
2000.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Benoit, Director, Real Estate
and Housing Performance Division,
Office of Public and Indian Housing,
Department of Housing and Urban
Development, Room 4220, 451 Seventh
Street, SW, Washington, DC 20410;
telephone (202) 708—0477, extension
4069 (this is not a toll-free number).
Hearing or speech impaired individuals
may access this number via TTY by
calling the toll-free Federal Information
Relay Service at 1-800-877-8339.

SUPPLEMENTARY INFORMATION: On
September 15, 1999, HUD published a
final rule (64 FR 50140) that implements
sections 1012 and 1013 of the
Residential Lead-Based Paint Hazard
Reduction Act of 1992 (42 U.S.C. 4851
et seq.). The purpose of the rule is to
ensure that Federally-owned or assisted
housing does not pose lead-based paint
hazards to young children. The majority
of the provisions contained in the final
rule will become effective on September
15, 2000 (one year following the date of
publication). This document corrects
two typographical errors contained in
the September 15, 1999 final rule that
regard the Section 8 Housing Choice
Voucher program (codified at 24 CFR
part 982) and the Section 8 Project-
Based Certificate program (codified at
24 CFR part 983). The corrections made
by this document are as follows:

1. Correction to § 982.305 (PHA
approval of assisted tenancy). This
document corrects a typographical error
contained in § 982.305(b) of the
September 15, 1999 final rule. The
September 15, 1999 final rule amended
paragraph (b)(3) of § 982.305 to
reference the lead-based disclosure
information required under 24 CFR
35.92(b). This reference is more
appropriately set forth in paragraph
(b)(1)(ii) of §982.305. This document
makes the necessary correction. As
corrected by this document,
982.305(b)(1)(ii) provides that, before
the beginning of the initial term of the
lease for the unit, the landlord and the
tenant must have executed the lease
(including the HUD-prescribed tenancy
addendum, and the lead-based paint
disclosure information as required in 24
CFR 35.13(b)).

2. Correction to § 983.1 (Purpose and
applicability). This document corrects a
typographical error contained in § 983.1
of the September 15, 1999 final rule.
Paragraph (b) of § 983.1 describes the
provisions of 24 CFR part 982 that apply
to the Section 8 Project-Based Certificate
program. The September 15, 1999 final
rule amended § 983.1(b) by adding a
citation to § 982.401(j). However, the
citation did not explain to readers that
§982.401(j) contains applicable lead-
based paint requirements. This
document adds a parenthetical after the
citation to clarify this point.

Accordingly, in the final rule
captioned ‘“Requirements for
Notification, Evaluation and Reduction
of Lead-Based Paint Hazards in
Federally Owned Residential Property
and Housing Receiving Federal
Assistance,” FR Document 99-23016,
beginning at 64 FR 50140, in the issue
of Wednesday, September 15, 1999, the
following corrections are made:

1. On page 50229, in the third
column, regulatory amendment 88 is
corrected to read as follows:

88. Revise §982.305(b)(1)(ii) to read
as follows:

§982.305 PHA approval of assisted
tenancy.
* * * * *

(b) * *x %

(1) * * %

(ii) The landlord and the tenant have
executed the lease (including the HUD-
prescribed tenancy addendum, and the
lead-based paint disclosure information
as required in § 35.13(b) of this title);
and

2. On page 50230, in the first column,
§983.1(b)(2)(vii) is corrected to read as
follows:
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§983.1 Purpose and applicability.
* * * * *

(b) * *x %

(2) * *x %

(vii) In subpart I of this part,
§982.401(j) (lead-based paint
requirements); § 982.402(a)(3),
§982.402(c) and (d) (Subsidy
standards); and § 982.403 (Terminating

HAP contract when unit is too small);
* * * * *

Dated: March 22, 2000.
Harold Lucas,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 00-7641 Filed 3—29-00; 8:45 am]
BILLING CODE 4210-32-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 982 and 983

[Docket No. FR—4428-C—06]

RIN 2577-AB91

Section 8 Tenant-Based Assistance;
Statutory Merger of Section 8
Certificate and Voucher Programs;

Housing Choice Voucher Program;
Correction

AGENCY: Office of the Secretary, HUD.
ACTION: Correction.

SUMMARY: This document makes various
corrections to HUD’s October 21, 1999
final rule implementing the statutory
merger of the Section 8 tenant-based
certificate and voucher programs into
the new Housing Choice Voucher
program. Additionally, this document
corrects several regulatory provisions of
the new Section 8 merger program that
were not part of the October 21, 1999
final rule. These technical, non-
substantive amendments will help to
ensure that, once codified, the
regulations for the Housing Choice
Voucher program are free of error and
consistent with other HUD program
requirements.

DATES: Effective date: November 22,
1999.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Benoit, Director, Real Estate
and Housing Performance Division,
Office of Public and Indian Housing,
Department of Housing and Urban
Development, Room 4220, 451 Seventh
Street, SW, Washington, DC 20410;
telephone (202) 708-0477, extension
4069 (this is not a toll-free number).
Hearing or speech impaired individuals
may access this number via TTY by
calling the toll-free Federal Information
Relay Service at 1-800-877-8339.

SUPPLEMENTARY INFORMATION

I. Background

On October 21, 1999 (64 FR 56894),
HUD published a final rule
implementing the Section 8 tenant-
based program provisions of the Quality
Housing and Work Responsibility Act of
1998 (Title V of the FY 1999 HUD
Appropriations Act; Pub.L. 105-276,
approved October 21, 1998) (referred to
as the “Public Housing Reform Act”). Of
particular significance, the October 21,
1999 final rule implemented section 545
of the Public Housing Reform Act.
Section 545 provides for the complete
merger of the Section 8 tenant-based
certificate and voucher programs. HUD’s
regulations for the new Section 8 merger
program (known as the “Housing Choice
Voucher program”) are located at 24
CFR part 982.

The October 21, 1999 final rule
became effective on November 22, 1999.
The final rule was preceded by HUD’s
publication of an interim rule on May
14, 1999 (64 FR 56894). The October 21,
1999 final rule adopted without change
the provisions of the interim rule. The
final rule also took into consideration of
the public comments received on the
interim rule, and most of the changes
made at the final rule stage were in
response to public comment.

I1. This Document

This document makes several
corrections to the October 21, 1999 final
rule. Additionally, this document
corrects several regulatory provisions of
the Housing Choice Voucher program
that were not part of the October 21,
1999 final rule. These technical
revisions correct typographical errors
and inconsistencies with other HUD
program requirements. These
corrections are non-substantive, and do
not modify or create any new program
requirements. The corrections will help
to ensure that, once codified in title 24
of the Code of Federal Regulations, the
regulations for the new Section 8 merger
program are free of error and consistent
with other HUD program requirements.

For the convenience of readers, the
following discussion of the corrections
made by this document is organized in
the order of the regulatory section being
corrected.

1. Definitions (§ 982.4). This
document corrects § 982.4, which sets
forth the definitions applicable to the
Housing Choice Voucher program.
Currently, part 982 refers readers to
section 3(b) of the United States
Housing Act of 1937 (42 U.S.C.
1437a(b)) for the definitions of several
terms applicable to the merger program.
This document replaces the cross-

reference to section 3(b) with a cross-
reference to HUD’s regulations at 24
CFR part 5, subpart D. HUD established
24 CFR part 5 to set forth the definitions
and other program requirements that are
generally applicable to HUD’s programs.
The definitions provided in part 5 are
substantively identical to those located
in section 3(b).

2. How applicants are selected:
General requirements (§ 982.202). This
document corrects § 982.202 to conform
with § 982.207 of the October 21, 1999
final rule, since HUD approval is no
longer required for the public housing
agency (PHA) to adopt a residency
preference. This document also corrects
an erroneous regulatory citation
contained in § 982.202.

3. Waiting list: Administration of
waiting list (§ 982.204). This document
corrects § 982.204 by removing
paragraph (b)(5), which merely repeats
the language of paragraph (b)(4).

4. Waiting list: Different programs
(§ 982.205). This document corrects
§982.205(b)(1) to clarify the definition
of “other housing assistance.” This
document also removes § 982.205(b)(3),
which incorrectly refers to a PHA offer
of assistance under “both the certificate
program and the voucher program.” As
noted above, the new Housing Choice
Voucher program merges the Section 8
tenant-based certificate and voucher
programs into a single voucher program.
Accordingly, PHAs no longer have two
forms of Section 8 tenant-based
assistance to offer families.

5. Waiting list: Local preferences in
admission to program (§ 982.207). This
document corrects § 982.207 to
eliminate unnecessary redundancy.
Specifically, paragraph (a)(1) of this
section provides that the “system of
local preferences must be consistent
with the PHA plan . . . and with the
consolidated plans for local
governments in the jurisdiction.”
Preferences are already covered under
HUD’s PHA Plan regulations, which
require consistency with the
Consolidated Plan (see 24 CFR part
903). Accordingly, it is unnecessary to
include the quoted provision in part
982.

This document also corrects a
typographical error contained in
§982.207(b)(5) of the October 21, 1999
final rule. Specifically, this document
adds a phrase to the end of paragraph
(b)(5) that clarifies that single persons
who are elderly, displaced, homeless, or
persons with disabilities may be granted
an admissions preference over other
single persons. The phrase “over other
single persons” was inadvertently
omitted from the October 21, 1999 final
rule. This correction will also clarify
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that a PHA may continue to have a
selection preference that was statutorily
mandated prior to the enactment of the
Public Housing Reform Act.

6. PHA disapproval of owner
(§ 982.306) and Owner breach of
contract (§ 982.453). This document
corrects a typographical error contained
in these two sections. Specifically, it
replaces the phrase “housing assistance
payments contract” with the phrase
“HAP contract.”

7. Table of contents for Subpart K—
Rent and Housing Assistance Payment.
This document corrects several
typographical errors contained in the
table of contents for part 982, subpart K.
As corrected by this document, the table
of contents now accurately reflects the
sections contained in subpart K.

8. Conversion to voucher program
(§ 982.502). This document corrects
§982.502(c) to clarify the elimination of
the so-called “shopping incentive.”
Under the post-merger voucher subsidy
formula (42 U.S.C. 14371(0)(2), as
amended by section 545 of the Public
Housing Reform Act), the maximum
subsidy for a family may not exceed the
actual gross rent of the unit (rent to
owner plus tenant-paid utilities)
(§982.505(b)(2)). This change eliminates
the old “shopping incentive” for a
family that rents a unit below the
applicable payment standard.

For a pre-merger voucher tenancy, the
May 14, 1999 interim rule (which was
adopted without change by the October
21, 1999 final rule) provides that the
elimination of the shopping incentive
(by application of § 982.505(b)(2) in the
new voucher subsidy calculations) does
not apply for calculation of the housing
assistance payment prior to the second
regular reexamination of family income
on or after the merger date—but does
not state explicitly that the elimination
of the shopping incentive does apply in
calculation of subsidy for such pre-
merger voucher tenancies from that
point on. The rule is now corrected to
state positively, as originally intended,
that the elimination of the shopping
incentive (by application of
§982.505(b)(2)) is applicable for each
interim or regular examination effective
on or after the effective date of the
second regular reexamination of family
income and composition on or after the
merger date.

9. Voucher tenancy: Payment
standard amount and schedule
(§ 982.503). This document makes two
corrections to § 982.503. Under the
Housing Choice Voucher program, the
PHA adopts a ‘“‘payment standard
schedule” that sets “payment standard
amounts” that are used to calculate the
amount of subsidy for families assisted

in the PHA’s voucher program. This
document corrects § 982.503(a)(3) to
specify that the PHA schedule may set
a single payment standard amount for a
whole Fair Market Rent (FMR) area, or
may establish a separate payment
standard amount for each “designated
part” of the FMR area.

The PHA voucher payment standard
schedule establishes a single payment
standard amount for each unit size. For
each unit size, the PHA may establish a
single payment standard amount for the
whole FMR area, or may establish a
separate payment standard amount for
each designated part of the FMR area.

Under the terms of the May 14, 1999
interim rule (which was adopted by the
October 21, 1999 final rule without
change), a PHA may apply for HUD
approval to set a payment standard
amount—for a part of the FMR area—
that is higher than the “basic range”
(i.e., the range from 90 percent to 110
percent of the published FMR).
However, the October 21, 1999 final rule
failed to specify that the PHA may set
a payment standard amount for part of
an FMR area within or below the basic
range.

As corrected by this document, the
final rule now provides that the PHA
may set payment standard amounts for
designated parts of the FMR area. The
PHA may establish such payment
standard amounts above, within or
below the basic range. However, as
provided in the May 14, 1999 interim
rule, the PHA must request HUD
approval to set any payment standard
amount that is higher or lower than the
basic range. The correction does not
change the regulatory requirement for
HUD approval of a payment standard
amount higher than the basic range
(called a “exception payment standard
amount”’).

The October 21, 1999 final rule is also
corrected by deleting § 982.503(b)(1)(iii)
concerning authority to establish a
higher payment standard if required as
a reasonable accommodation for a
family that includes a person with
disabilities. This subject is now moved
to §982.505(d), since § 982.505 covers
establishment of the payment standard
for an individual family (whereas
§982.503 concerns the establishment of
the PHA payment standard schedule for
families in the PHA program).

10. Rent to owner: Effect of rent
control (§ 982.509). This document
corrects the section heading of
§982.509. The May 14, 1999 interim
rule provided an incorrect designation
for this section (‘“Rent to owner in
subsidized projects”). The incorrect
section heading was adopted by the
October 21, 1999 final rule. As

corrected, the section heading for
§982.509 reads: “Rent to owner: Effect
of rent control.”

11. Distribution of housing assistance
payment (§ 982.514). This document
corrects § 982.514, to clarify that if the
PHA elects to pay the utility supplier
directly, the PHA must notify the family
of the amount paid to the utility
supplier.

12. Family income and composition:
Regular and interim examinations
(§982.516). This document corrects a
typographical error contained in
§982.516(g)(1) of the October 21, 1999
final rule. Specifically, this document
replaces an incorrect citation to 24 CFR
part 760 with the correct citation to 24
CFR 5.230.

13. Rent to owner in subsidized
project (§ 982.521). This document
corrects § 982.521, by reinserting
regulatory language that was
accidentally deleted from the pre-
merger regulations (at § 982.512).

14. PHA denial or termination of
assistance for family (§ 982.552). This
document corrects a typographical error
contained in § 982.552(x) of the October
21, 1999 final rule. The final rule
provides that a PHA may deny or
terminate assistance to a welfare-to-
work (WTW) family, if the family fails
to fulfill its obligations under the WTW
voucher program. The final rule
inadvertently failed to include the
necessary qualifier that a family must
“willfully and persistently” fail to fulfill
its WTW obligations in order for the
PHA to deny or terminate assistance to
the WTW family. This document makes
the necessary correction.

15. Informal hearing for participant
(§ 982.555). This document corrects two
typographical errors contained in
§982.555. First, it corrects the
paragraph (b)(5) to provide that a PHA
is not required to provide a hearing if
the PHA determines not to approve a
unit or “tenancy” (rather than “lease”).
Secondly, this document corrects the
title of paragraph (e)(2) to read
“Discovery” (rather than “Discover”).

16. Correction to 24 CFR part 983. In
addition to the corrections to the part
982 regulations, this document makes a
correction to HUD’s regulations at 24
CFR part 983. The part 983 regulations
establish the requirements governing the
Section 8 Project-Based Certificate
program. This document removes an
outdated statutory citation contained in
§983.1(a).

Accordingly, in the final rule entitled
“Section 8 Tenant-Based Assistance;
Statutory Merger of Section 8 Certificate
and Voucher Programs; Housing Choice
Voucher Program,” FR Document 99—
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27519, beginning at 64 FR 56894, in the
issue of Thursday, October 21, 1999, the
following corrections are made:

1. On page 56911, in the second
column, correct amendatory instruction
4 and the regulatory text to read as
follows:

4. Amend § 982.4 as follows:

a. Remove paragraph (a)(1);

b. Redesignate paragraphs (a)(2),
(a)(3), and (a)(4) as paragraphs (a)(1),
(a)(2), and (a)(3), respectively;

c. Revise newly designated
paragraphs (a)(2) and (a)(3);

d. In paragraph (b), add, in
alphabetical order, definitions of the
terms ‘“family rent to owner”, “utility
reimbursement”’, and ‘“welfare-to-work
(WTW) families”;

e. In paragraph (b), in the definition
of “public housing agency” remove
from the end of paragraph (1) of this
definition the word ““or” and add in its
place the word “and”, and remove from
paragraph (2)(i) of this definition the
word ““consortia’” and add in its place
the word ““consortium”.

The revisions and additions read as
follows:

§982.4 Definitions.

(a) * *x %

(2) Definitions under the 1937 Act.
The terms “annual contributions
contract (ACC),” ““disabled family,”
“displaced family,” “elderly family,”
“family,” “live-in aide,” “near-elderly
family” and ““person with disabilities”
are defined in part 5, subpart D of this
title.

(3) Definitions concerning family
income and rent. The terms “adjusted
income,” “annual income,” “extremely
low income family,” “tenant rent,”
“total tenant payment,” “utility
allowance,” and ‘““utility
reimbursement” are defined in part 5,
subpart F of this title. The definitions of
“tenant rent” and “utility
reimbursement” in part 5, subpart F of
this title, apply to the certificate
program, but do not apply to the tenant-
based voucher program under part 982.

(b) EE

Family rent to owner. In the voucher
program, the portion of rent to owner
paid by the family. For calculation of
family rent to owner, see § 982.515(b).

* * * * *

Utility reimbursement. In the voucher
program, the portion of the housing
assistance payment which exceeds the
amount of the rent to owner. (See
§982.514(b)). (For the certificate
program, ‘“‘utility reimbursement” is
defined in part 5, subpart F of this title.)
* * * * *

Welfare-to-work (WTW) families.
Families assisted by a PHA with

voucher funding awarded to the PHA
under the HUD welfare-to-work voucher
program (including any renewal of such
WTW funding for the same purpose).

2. On page 56912, in the second
column, add amendatory instruction 7a.
to read as follows:

7a. In §982.202(b)(1), revise the last
sentence to read as follows:

§982.202 How applicants are selected:
General requirements.
* * * * *

(b) * k%

(1) * * * However, the PHA may
target assistance for families who live in
public housing or other federally
assisted housing, or may adopt a
residency preference (see § 982.207).

* * * * *

3. On page 56912, in the second
column, add amendatory instruction 7b.
to read as follows:

7b. In § 982.204, remove paragraph
(b)(5) and redesignate paragraph (b)(6)
as paragraph (b)(5).

4. On page 56912, in the second
column, add amendatory instruction 7c.
to read as follows:

7¢. In § 982.205, revise paragraph
(b)(1) and remove paragraph (b)(3) to
read as follows:

§982.205 Waiting list: Different programs.

* * * * *

(b) * * *
(1) For purposes of this section,
“other housing subsidy” means a
housing subsidy other than assistance
under the voucher program. Housing
subsidy includes subsidy assistance
under a federal housing program
(including public housing), a State
housing program, or a local housing
program.
* * * * *

5. On page 56912, in the second
column, correct amendatory instruction
8. to read as follows:

8. Amend §982.207 as follows:

a. Remove the last sentence of
paragraph (a)(1);

b. Add paragraph (a)(4); and

c. Revise paragraphs (b) and (d) to
read as set forth below:

6. On page 56912, in the third
column, correct § 982.207(b)(5) to read
as follows:

§982.207 Waiting list: Local preferences in
admission to program.
* * * * *

(b) E

(5) Preference for single persons who
are elderly, displaced, homeless, or
persons with disabilities. The PHA may
adopt a preference for admission of
single persons who are age 62 or older,

displaced, homeless, or persons with
disabilities over other single persons.
* * * * *

7. On page 56913, in the first column,
correct amendatory instruction 12. to
read as follows:

§982.306 [Amended]

12. Amend § 982.306 as follows:

a. Revise the section heading;

b. In paragraph (c)(1), revise the
phrase “housing assistance payments
contract” to read ““HAP contract”;

c. Amend the introductory paragraph
of paragraph (c)(5) to add the words
“engaged in” after the words ““for
activity”’; and

d. Amend paragraph (d) to add a new
final sentence to that paragraph to read
as follows:

8. On page 56914, in the second
column, correct amendatory instruction
19. to read as follows:

§982.543 [Amended]

19. Amend § 982.453 as follows:

a. In paragraph (a)(2), revise the
phrase “housing assistance payments
contract” to read “HAP contract”’; and

b. Add paragraph (a)(6) to read as
follows:

9. On page 56914, in the second
column, add amendatory instruction
19a. to read as follows:

19a. Revise the table of contents for
Subpart K to read as follows:

Subpart K—Rent and Housing Assistance
Payment

982.501 Overview.

982.502 Conversion to voucher program.

982.503 Voucher tenancy: Payment
standard amount and schedule.

982.504 Voucher tenancy: Payment
standard for family in restructured
subsidized multifamily project.

982.505 Voucher tenancy: How to calculate
housing assistance payment.

982.506 Negotiating rent to owner.

982.507 Rent to owner: Reasonable rent.

982.508 Rent to owner: Maximum family
share at initial occupancy.

982.509 Rent to owner: Effect of rent
control.

982.510 Other fees and charges.

982.514 Distribution of housing assistance
payment.

982.515 Family share: Family
responsibility.

982.516 Family income and composition:
Regular and interim reexaminations.

982.517 Utility allowance schedule.

982.518 Regular tenancy: How to calculate
housing assistance payment.

982.519 Regular tenancy: Annual
adjustment of rent to owner.

982.520 Regular tenancy: Special
adjustment of rent to owner.

982.521 Rent to owner in subsidized
project.

10. On page 56914, in the second
column, correct § 982.502(c)(2) to read
as follows:
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§982.502 Conversion to voucher program.

* * * * *

(C) I

(2) The payment standard for the
family as calculated in accordance with
§982.505, except that § 982.505(b)(2)
shall not be applicable until the
effective date of the second regular
reexamination of family income and

composition on or after the merger date.

* * * * *

11. On page 56914, in the second
column, correct regulatory instruction
21. and the regulatory text to read as
follows:

21. Amend §982.503 as follows:

a. Revise paragraph (a)(3);

b. Revise paragraph (b)(1)(ii);

c. Remove paragraph (b)(1)(iii)

d. Revise paragraph (d); and

e. Add paragraph (e):

§982.503 Voucher tenancy: Payment
standard amount and schedule.

(a) L

(3) The PHA voucher payment
standard schedule shall establish a
single payment standard amount for
each unit size. For each unit size, the
PHA may establish a single payment
standard amount for the whole FMR
area, or may establish a separate
payment standard amount for each
de(sg)gnated part of the FMR area.

(1) * x %

(ii) The PHA may establish a separate
payment standard amount within the
basic range for a designated part of an
FMR area.

* * * * *

(d) HUD approval of payment

standard amount below the basic range.

HUD may consider a PHA request for
approval to establish a payment
standard amount that is lower than the
basic range. At HUD’s sole discretion,
HUD may approve PHA establishment
of a payment standard lower than the
basic range. In determining whether to
approve the PHA request, HUD will
consider appropriate factors, including
rent burden of families assisted under
the program. HUD will not approve a
lower payment standard if the family
share for more than 40 percent of
participants in the PHA’s voucher
program exceeds 30 percent of adjusted
monthly income. Such determination
may be based on the most recent
examinations of family income.

(e) HUD review of PHA payment
standard schedules. (1) HUD will
monitor rent burdens of families
assisted in a PHA’s voucher program.
HUD will review the PHA’s payment
standard for a particular unit size if
HUD finds that 40 percent or more of
such families occupying units of that
unit size currently pay more than 30

percent of adjusted monthly income as
the family share. Such determination
may be based on the most recent

examinations of family income.
(2) After such review, HUD may, at its

discretion, require the PHA to modify
payment standard amounts for any unit
size on the PHA payment standard
schedule. HUD may require the PHA to
establish an increased payment standard
amount within the basic range.

12. On page 56914, in the third
column, correct amendatory instruction
22. and the regulatory text to read as
follows:

22. Amend § 982.505 as follows:

a. Amend paragraph (b)(1) by
removing the phrase “payment
standard” and inserting instead the
phrase “payment standard for the
family”’;

b. Revise paragraph (c)(1)
introductory text;

c. Revise paragraph (c)(2);

d. Amend paragraph (c)(3) by
inserting “first 24 months of the” after
the words ‘“During the”’;

e. Redesignate paragraph (c)(4) as
paragragh (c)(5);

f. Add new paragraph (c)(4); and

. Add new paragraph (d
he revisions and additions read as
follows:

§982.505 Voucher tenancy: How to
calculate housing assistance payment.

(c)

(1) The payment standard for the
family is the lower of:

* * * * *

(2) If the PHA has established a
separate payment standard amount for a
designated part of an FMR area in
accordance with § 982.503 (including an
exception payment standard amount as
determined in accordance with
§982.503(b)(2) and §982.503(c)), and
the dwelling unit is located in such
designated part, the PHA must use the
appropriate payment standard amount
for such designated part to calculate the
payment standard for the family. The
payment standard for the family shall be
calculated in accordance with this
paragraph and paragraph (c)(1) of this
section.

(4) After the first 24 months of the
HAP contract term, the payment
standard for a family is the payment
standard for the family as determined in
accordance with paragraphs (c)(1) and
(c)(2) of this section, as determined at
the effective date of the most recent
regular reexamination of family income
and composition effective after the
beginning of the HAP contract term.

(d) PHA approval of higher payment
standard for the family as a reasonable

* * %

accommodation. If the family includes
a person with disabilities and requires

a higher payment standard for the
family, as a reasonable accommodation
for such person, in accordance with part
8 of this title, the PHA may establish a
higher payment standard for the family
within the basic range.

13. On page 56914, in the third
column, add amendatory instruction
23a. to read as follows:

23a. Revise the section heading of
§982.509 to read as follows:

§982.509 Rent to owner: Effect of rent
control.
* * * * *

14. On page 56914, in the third
column, correct amendatory instruction
24. to read as follows:

24. Revise § 982.514(b) to read as
follows:

§982.514 Distribution of housing
assistance payment.
* * * * *

(b) If the housing assistance payment
exceeds the rent to owner, the PHA may
pay the balance of the housing
assistance payment (“utility
reimbursement”’) either to the family or
directly to the utility supplier to pay the
utility bill on behalf of the family. If the
PHA elects to pay the utility supplier
directly, the PHA must notify the family
of the amount paid to the utility
supplier.

§982.516 [Corrected]

15. On page 56915, in the first
column, correct § 982.516(g)(1) by
revising the phrase “under part 760 of
this title” to read “under § 5.230 of this
title.”

16. On page 56915, in the second
column, add amendatory instruction
26a. to read as follows:

26a. Revise §982.521 to read as
follows:

§982.521 Rentto owner in subsidized
project.

(a) Applicability to subsidized project.
This section applies to a program
tenancy in any of the following types of
federally subsidized project:

(1) An insured or non-insured Section
236 project;

(2) A Section 202 project;

(3) A Section 221(d)(3) below market
interest rate (BMIR) project; or

(4) A Section 515 project of the Rural
Development Administration.

(b) How rent to owner is determined.
The rent to owner is the subsidized rent
as determined in accordance with
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requirements for the applicable federal
program listed in paragraph (a) of this
section. This determination is not
subject to the prohibition against
increasing the rent to owner during the
initial lease term (see § 982.309).

(c) Certificate tenancy—Rent
adjustment. Rent to owner for a
certificate tenancy is not subject to
provisions governing annual adjustment
(§982.519) or special adjustment
(§982.520) of rent to owner.

17. On page 56915, in the second
column, correct § 982.552(c)(1)(x) to
read as follows:

§982.552 PHA denial or termination of
assistance for family.

* * * * *

(c) * * %

(1) * * %

(x) If a welfare-to-work (WTW) family
fails, willfully and persistently, to fulfill
its obligations under the welfare-to-

work voucher program.
* * * * *

§982.555 [Amended]

18. On page 56915, in the third
column, add amendatory instruction
27a. to read as follows:

27a. Amend § 982.555 as follows:

a. In paragraph (b)(5), revise the
reference to “‘or lease” to read “or
tenancy’’;

b. Revise the heading for paragraph
(e)(2) to read “Discovery.”

19. On page 56915, in the third
column, add amendatory instructions
29. and 30. to read as follows:

PART 983—SECTION 8 PROJECT-
BASED CERTIFICATE PROGRAM

29. The authority citation continues to
read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).

§983.1 [Amended]

30. Amend § 983.1(a) by removing the
phrase ““, authorized under section
8(d)(2) of the 1937 Act (42 U.S.C.
14371(d)(2))”.

Dated: March 22, 2000.

Harold Lucas,

Assistant Secretary for Public and Indian
Housing.

[FR Doc. 00-7642 Filed 3—29-00; 8:45 am]
BILLING CODE 4210-32-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 985
[Docket No. FR-4498-C-03]
RIN 2577-AC10

Technical Amendment to the Section 8
Management Assessment Program
(SEMAP); Correction

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Correction.

SUMMARY: On December 3, 1999, HUD
published a final rule amending its
regulations for the Section 8
Management Assessment Program
(SEMAP). The December 3, 1999 final
rule adopted without change the
amendments to the SEMAP regulations
made by HUD’s July 26, 1999 interim
rule. The final rule also made several
amendments to conform the SEMAP
regulations to HUD’s October 21, 1999
final rule implementing the statutory
merger of the Section 8 tenant-based
certificate and voucher programs. The
purpose of this document is to make
two typographical corrections to the
December 3, 1999 final rule.

DATES: Effective Date: January 3, 2000.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Benoit, Director, Real Estate
and Housing Performance Division,
Office of Public and Indian Housing,
Department of Housing and Urban
Development, Room 4220, 451 Seventh
Street, SW, Washington, DC 20410;
telephone (202) 708-0477, extension
4069 (this is not a toll-free number).
Hearing or speech impaired individuals
may access this number via TTY by
calling the toll-free Federal Information
Relay Service at 1-800-877-8339.

SUPPLEMENTARY INFORMATION: On
December 3, 1999 (64 FR 67982), HUD
published a final rule amending its
regulations for the Section 8
Management Assessment Program
(SEMAP). The December 3, 1999 final
rule adopted the amendments to the
SEMAP regulations made by HUD’s July
26, 1999 (64 FR 40496) interim rule. The
July 26, 1999 interim rule made various
technical amendments to the SEMAP
regulations. The public comment period
on the interim rule closed on September
24, 1999. No public comments were
submitted on the interim rule.
Accordingly, the December 3, 1999 final
rule adopted the amendments made by
the interim rule without change. The
final rule became effective on January 3,
2000.

In addition to finalizing the July 26,
1999 interim rule, the December 3, 1999
final rule also made several
amendments to conform the SEMAP
regulations to HUD’s October 21, 1999
(64 FR 56894) final rule implementing
the statutory merger of the Section 8
tenant-based certificate and voucher
programs into the new Housing Choice
Voucher program (the regulations for
this new program are codified at 24 CFR
part 982).

The purpose of this document is to
correct two typographical errors
contained in the SEMAP regulations at
24 CFR part 985. Specifically, § 985.3
provides two incorrect percentages in
the provisions regarding the rating of
public housing agency (PHA)
management performance. The
corrections were intended to be part of
the December 3, 1999 final rule, but
were inadvertently omitted from that
rule. This document makes the
necessary correction to the December 3,
1999 final rule.

Accordingly, in the final rule entitled
“Technical Amendment to the Section 8
Management Assessment Program
(SEMAP),” FR Document 99-31440,
beginning at 64 FR 67982, in the issue
of Friday, December 3, 1999, the
following corrections are made:

§985.5 [Corrected]

1. On page 67983, in the second
column, amendatory instruction 2 is
corrected by removing the word “and”
after paragraph i., and adding new
paragraphs k. and 1. to read as follows:

k. In paragraph (1)(3)(i), revise the
phrase ““99 percent” to read “100
percent”’; and

1. In paragraph (0)(3)(v), revise the
phrase “70 percent” to read “79
percent.”

Dated: March 22, 2000.
Harold Lucas,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 00-7640 Filed 3—29-00; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 147
[CGD08-99-023]
RIN 2115-AF93

Safety Zone; Outer Continental Shelf
Platforms in the Gulf of Mexico

AGENCY: Coast Guard, DOT.
ACTION: Final rule.
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SUMMARY: The Coast Guard is
establishing safety zones around seven
high-production, manned oil and
natural gas platforms on the Outer
Continental Shelf in the Gulf of Mexico.
The seven platforms need to be
protected from vessels operating outside
the normal shipping channels and
fairways. Placing safety zones around
the platforms will significantly reduce
the threat of allisions, oil spills, and
releases of natural gas. The regulation
prevents all vessels from entering or
remaining in specified areas around the
platforms except for the following: an
attending vessel; a vessel under 100 feet
in length overall not engaged in towing;
or a vessel authorized by the Eighth
District Commander. The safety zones
are necessary to protect the safety of life,
property, and environment.

DATES: This rule will become effective
May 1, 2000.

ADDRESSES: The public docket and all
documents referred to in this rule are
available for inspection or copying at
the Eighth Coast Guard District Marine
Safety Division, 501 Magazine Street,
room 1341, New Orleans, Louisiana
70130, between 8:30 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
LCDR Roderick Walker, Project Manager
for Eighth District Commander,
telephone (504) 589-3043.
SUPPLEMENTARY INFORMATION:

Regulatory History

A notice of proposed rulemaking
[CGD 08-99-023] was published on
November 26, 1999.

One comment was received from
Shell Exploration and Production
Company requesting that the latitude
and longitude for each referenced
facility be added into the regulation.
The Coast Guard agrees and has made
the additions.

Background and Purpose

The safety zones established by this
regulation are in the deepwater area of
the Gulf of Mexico. For the purposes of
this regulation the deepwater area is
considered to be waters of 304.8 meters
(1,000 feet) or greater depth extending to
the limits of the Exclusive Economic
Zone (EEZ) contiguous to the territorial
sea of the United States and extending
to a distance up to 200 nautical miles
from the baseline from which the
breadth of the sea is measured.
Navigation in the area of the safety
zones consists of large commercial
shipping vessels, fishing vessels, cruise
ships, tugs with tows and the occasional
recreational vessel. The deepwater area

also includes an extensive system of
fairways. The fairways include the Gulf
of Mexico East-West fairway, the
entrance and exit route of the
Mississippi River, and the Houston-
Galveston Safety Fairway. Significant
amounts of vessel traffic occur in or
near the various fairways in the
deepwater area.

Shell Offshore, Inc. requested that the
Coast Guard establish safety zones
around the following Shell platforms in
the Gulf of Mexico: the Boxer Platform,
The Bulwinkle Platform, the Ursa
Tension Leg Platform, the West Delta
Platform, the Mars Tension Leg
Platform, the Ram-Powell Tension Leg
Platform, and the Auger Tension Leg
Platform.

The request for the safety zones was
made due to the high level of shipping
activity around the platforms and the
safety concerns for both the personnel
aboard the platforms and the
environment. Shell Offshore, Inc.
indicated that the location, production
level, and personnel levels on board the
seven platforms make it highly likely
that any allision with the platforms
would result in a catastrophic event.
Some of the platforms are located near
the edge of a shipping safety fairway or
fairway intersection. Others are located
in open waters where no fixed
structures previously existed. All are
high production oil and gas drilling
platforms producing from 100,000 to
250,000 barrels of oil per day, and are
manned with crews ranging from
approximately 130 to 156 people.

The Coast Guard has reviewed Shell
Offshore Inc.’s concerns and agrees that
the risk of allision to the platforms and
the potential for loss of life and damage
to the environment resulting from such
an accident warrant the establishment of
these safety zones. The West Delta 143
platform covered by this regulation did
not meet the deepwater criteria;
however, the Coast Guard believes its
exposed location adjacent to a safety
fairway and volume of throughput
necessitated its inclusion into the
rulemaking. The regulation would
significantly reduce the threat of
allisions, oil spills, and releases of
natural gas and increase the safety of
life, property, and the environment in
the Gulf of Mexico.

Regulatory Evaluation

This rule is not a significant
regulatory action under Executive Order
12866 and is not significant under the
“Department of Transportation
Regulatory Policies and Procedures” (44
FR 11040; February 26, 1979). The Coast
Guard expects the economic impact of
this rule to be so minimal that a full

regulatory evaluation is unnecessary.
The impacts on routine navigation are
expected to be minimal.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism Assessment

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 13132 and
has determined that it does not have
federalism implications under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environmental

The Coast Guard considered the
environmental impact of this rule and
concluded that under section 2—1,
paragraph (34)(g) of Commandant
Instruction M16475.1C this proposal is
categorically excluded from further
environmental documentation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
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must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. ““Small entities” include small
business and not-for-profit organizations
that are independently owned and
operated, that are not dominant in their
field, and that otherwise qualify as
“small business concerns’” under
section 3 of the Small Business Act (15
U.S.C. 632). Since alternate routes are
available for the small number of vessels
to be affected by this regulation, the
Coast Guard expects the impact of this
regulation on small entities to be
minimal. Therefore, the Coast Guard
certifies under 5 U.S.C. 605 (b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 33 CFR Part 147

Marine safety, Navigation (water),
Outer Continental Shelf.

Regulation

In consideration of the foregoing, the
Coast Guard amends part 147 of title 33,
Code of Federal Regulations as follows:

PART 147—[AMENDED]

1. The authority citation for Part 147
continues to read as follows:

Authority: 14 U.S.C. 85; 43 U.S.C. 1333;
and 49 CFR 1.46.

§147.1101 [Redesignated and revised]

2. Section 147.1101 is redesignated
§147.20 and revised to read as follows:

§147.20 Definitions.

Unless otherwise stated, the term
“attending vessel” refers to any vessel
which is operated by the owner or
operator of an OCS facility located in
the safety zone, which is used for the
purpose of carrying supplies, equipment
or personnel to or from the facility,
which is engaged in construction,
maintenance, alteration, or repair of the
facility, or which is used for further
exploration, production, transfer or
storage of natural resources from the
seabed beneath the safety zone.

3. New sections § 147.801 through
§147.813 are added to read as follows:

§147.801 Boxer Platform safety zone.

(a) Description. The Boxer Platform is
located at position 27° 56" 48" N, 90° 59’
48" W. The area within 500 meters
(1640.4 feet) from each point on the
structure’s outer edge, not to extend into
the adjacent East—West Gulf of Mexico
Fairway is a safety zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except:

(1) An attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

§147.803 Bullwinkle Platform safety zone.

(a) Description. The Bullwinkle
Platform is located at position 27° 53'
01" N, 90° 54' 04" W. The area within
500 meters (1640.4 feet) from each point
on the structure’s outer edge is a safety
zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except:

(1) An attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

§147.805 Ursa Tension Leg Platform
safety zone.

(a) Description. The Ursa Tension Leg
Platform (Ursa TLP) is located at
position 28° 09' 14.497" N, 89° 06'
12.790" W. The area within 500 meters
(1640.4 feet) from each point on the
structure’s outer edge is a safety zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except:

(1) An attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

§147.807 West Delta 143 Platform safety
zone.

(a) Description. The West Delta 143
Platform is located at position 28° 39’
42" N, 89° 33' 05" W. The area within
500 meters (1640.4 feet) from each point
on the structure’s outer edge, not to
extend into the adjacent Mississippi
River Approach Fairway, is a safety
zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except: (1) An
attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

§147.809 Mars Tension Leg Platform
safety zone.

(a) Description. The Mars Tension Leg
Platform (Mars TLP) is located at
position 28° 10’ 10.29" N, 89° 13" 22.35"
W with two supply boat mooring buoys
at positions 28° 10" 18.12" N, 89° 12’
52.08" W (Northeast) and 28° 09’ 49.62"
N, 89°12' 57.48" W (Southeast). The

area within 500 meters (1640.4 feet)
from each point on the structure’s outer
edge and the area within 500 meters
(1640.4 feet) of each of the supply boat
mooring buoys is a safety zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except:

(1) An attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

§147.811 Ram-Powell Tension Leg
Platform safety zone.

(a) Description. The Ram-Powell
Tension Leg Platform (Ram-Powell TLP)
is located at position 29° 03' 52.2" N,
88° 05' 30" W with two supply boat
mooring buoys at positions 29° 03’ 52.2"
N, 88° 05' 12.6" W (Northeast) and 29°
03' 28.2" N, 88° 05' 10.2" W (Southeast).
The area within 500 meters (1640.4 feet)
from each point on the structure’s outer
edge and the area within 500 meters
(1640.4 feet) of each of the supply boat
mooring buoys is a safety zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except:

(1) An attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing; or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

§147.813 Auger Tension Leg Platform
safety zone.

(a) Description. The Auger Tension
Leg Platform (Auger TLP) is located at
position 27° 32’ 45.4" N, 92° 26’ 35.09"
W with two supply boat mooring buoys
at positions 27° 32’ 38.1" N, 92° 26’
04.8" W (East Buoy) and 27° 32’ 58.14"
N, 92°27' 04.92" W (West Buoy). The
area within 500 meters (1640.4 feet)
from each point on the structure’s outer
edge and an area within 500 meters
(1640.4 feet) of each of the supply boat
mooring buoys is a safety zone.

(b) Regulation. No vessel may enter or
remain in this safety zone except:

(1) an attending vessel;

(2) A vessel under 100 feet in length
overall not engaged in towing or fishing;
or

(3) A vessel authorized by the
Commander, Eighth Coast Guard
District.

Dated: March 14, 2000.
K. J. Eldridge,

Captain, U.S. Coast Guard, Acting
Commander, Eighth Coast Guard District.

[FR Doc. 00-7637 Filed 3—29-00; 8:45 am]
BILLING CODE 4910-15-U
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Miami 00-030]
RIN 2115-AA97

Safety Zone Regulations; Fort
Lauderdale, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard Captain of
the Port is establishing a temporary
fixed safety zone closing the Atlantic
Intracoastal Waterway to all marine
traffic at the Fort Lauderdale Southeast
17th Street (State Road A1A) highway
bridge in Fort Lauderdale, FL. The
safety zone will be in effect during
construction activities associated with
the disassembly of the temporary and
existing drawbridges across the
waterway. This safety zone is needed to
protect all vessels from potential safety
hazards associated with the removal of
the bridge span sections. No vessels will
be allowed to approach within 200
yards of the bridge during this period
unless authorized by the Captain of the
Port or his designated representative.
DATES: This rule is effective from 6 a.m.
on April 3, 2000, until 7 a.m. on April
15, 2000.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Boudrow, at Coast Guard
Marine Safety Office, Miami, Florida,
tel: (305) 535—8701.

SUPPLEMENTARY INFORMATION:

Background and Purpose

The Coast Guard Captain of the Port
is establishing a temporary safety zone
closing the Intracoastal Waterway at the
17th Street Causeway Bridge, Mile
Marker 1065.9, in Fort Lauderdale, FL to
all marine traffic. This closure has been
requested by the Florida Department of
Transportation in order to remove
portions of the temporary and existing
drawbridges across the waterway by
contractors. The work includes removal
of a 150-ton bridge span and 179-ton
counterweight and will be carried out
from several large barges anchored
within the waterway. The Coast Guard
has reviewed the planned scope of work
and has determined that a safety zone
and waterway closure are necessary to
protect all vessels from potential safety
hazards posed by construction
activities. The closure of the waterway
is scheduled for weekday and evening
periods to minimize the impact to the
boating community. The Coast Guard
will issue Broadcast Notice to Mariners

and the Florida Department of
Transportation will place electronic
message signs at various locations on
the Intracoastal Waterway to advise
mariners of the scheduled closure. Boat
traffic will be directed to Hillsboro Inlet
and the Port of Palm Beach to the north
and Port Everglades to the south as
alternate routes. The closure will be
strictly enforced by the Coast Guard and
will also be monitored by the Florida
Marine Patrol.

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking (NPRM)
was not published for this rule and good
cause exists for making it effective in
less than 30 days after Federal Register
Publication. Publishing an NPRM and
delaying its effective date would be
contrary to public safety since
immediate action is needed to minimize
potential danger to the public.

Regulatory Evaluation

This proposal is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has not reviewed it under that
order. It is not “significant”” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040: February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary. The safety zone will only
be in effect for two 12 hour periods at
night, and a 72 hour weekday period
during the removal of the temporary
drawbridge. Further, mariners have
been advised through local notices and
have alternate ways around the closure.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic effect upon
a substantial number of small entities.
“Small entities” include small business,
not-for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities as
the regulations will only be in effect for
three days during the temporary bridge
removal, the closure will be publicized
by broadcasts and signs, and mariners

can get around the closure by using
alternative inlets.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-221),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small entities may contact the
person listed under FOR FURTHER
INFORMATION CONTACT for assistance in
understanding and participating in this
rulemaking. We also have a point of
contact for commenting on actions by
employees of the Coast Guard. Small
businesses may send comments on the
actions of Federal employees who
enforce, or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking disproportionately affect
children.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
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12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or safety
that may disproportionately affect
children.

Environment

The Coast Guard has considered the
environmental impact of this action and
has determined under figure 2—1,
paragraph 34(g) of Commandant
Instruction M16475.1C, that this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Safety measures,
Waterways.

Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends Subpart C of Part
165 of title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04—1,
6.04—6, and 160.5.

2. From 6 a.m. April 3, 2000, until 7
a.m., April 15, 2000, temporary
§165.T07—-030 is added to read as
follows:

§165.T07-030 Safety Zone; Fort
Lauderdale, Florida

(a) Regulated area. All waters within
200 yards on either side of the 17th
Street Causeway Bridge, Mile Marker
1065.9, in Fort Lauderdale, Florida.

(b) Regulations. In accordance with
the general regulations in 165.23 of this
part, anchoring, mooring or transiting in
this zone is prohibited unless
authorized by the Coast Guard Captain
of the Port. The Captain of the Port will
notify the public of any changes in the
status of this zone by Marine Safety
Radio Broadcast on VHF Marine Band
Radio, Channel 22 (157.1 MHz).

(c) Effective dates. This section is
applicable from 6 a.m. on April 3, 2000,
to 6 a.m. on April 6, 2000, and from 7
p.m. to 7 a.m. each night on April 12
and 13, 2000. In the event of inclement
weather on April 12 or 13, this section

is applicable from 7 p.m. on April 14 to
7 a.m., April 15, 2000.

Dated: March 20, 2000.
L.J. Bowling,

Captain, U. S. Coast Guard, Captain of the
Port, Miami, Florida.

[FR Doc. 00-7854 Filed 3—29-00; 8:45 am)|
BILLING CODE 4910-15-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AJ09
Eligibility Reporting Requirements

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document adopts as a
final rule the provisions of an interim
final rule that amended the Department
of Veterans Affairs (VA) adjudication
regulations concerning eligibility
verification reports (EVRs) for recipients
of pension under programs in effect
prior to January 1, 1979. The
amendment reduces the number of
circumstances under which VA requires
such pensioners to furnish annual EVRs.
The intended effect of this amendment
is to reduce the reporting burden on
these beneficiaries, reduce the workload
at VA regional offices, and enable VA to
use its resources more effectively.
DATES: Effective Date: March 30, 2000.
FOR FURTHER INFORMATION CONTACT: Don
England, Chief, Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW, Washington, DC
20420, telephone (202) 273-7210.
SUPPLEMENTARY INFORMATION: On
October 6, 1998, VA published in the
Federal Register an interim final rule
generally exempting old law and section
306 pension beneficiaries from the
requirement to submit annual eligibility
verification reports (EVRs). (63 FR
53593—96, October 6, 1998.) The term
“old law pension’” means the disability
and death pension programs that were
in effect on June 30, 1960. The term
‘““section 306 pension” means those
disability and death pension programs
in effect on December 31, 1978. VA uses
EVRs to request information, such as
income and marital status, that VA
needs to determine or verify eligibility
for its need-based benefit programs.

We requested interested persons to
submit comments on or before
December 7, 1998. We received no
comments. Based on the rationale set
forth in the interim final rule and in this
document, we are adopting the interim

final rule as a final rule without change,
except that we are adding statements
explaining that the information
collections are approved by the Office of
Management and Budget (OMB) under
control number 2900-0101. We also
affirm the information in the interim
final rule document concerning the
Regulatory Flexibility Act.

Paperwork Reduction Act

VA submitted the information
collection provisions contained in the
interim final rule to OMB for review in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The only action concerning
information collection is to eliminate
certain collections of information. We
requested interested parties to submit
comments on the collection of
information provisions to OMB by
October 14, 1998. No comments were
submitted. OMB has approved the
information collection provisions under
control number 2900-0101.

OMB assigns a control number for
each collection of information it
approves. VA may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

The Catalog of Federal Domestic

Assistance program numbers are 64.104 and
64.105.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

Approved: February 29, 2000.

Togo D. West, Jr.,
Secretary of Veterans Affairs.

Accordingly, the interim final rule
amending 38 CFR part 3 which was
published at 63 FR 53593 on October 6,
1998, is adopted as final with the
following change:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

8§83.256 and 3.277 [Amended]

2.In §§3.256 and 3.277, a
parenthetical is added at the end of each
section to read as follows:

(The Office of Management and Budget has
approved the information collection
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requirements in this section under control
number 2900-0101.)

[FR Doc. 00-7913 Filed 3—29-00; 8:45 am]
BILLING CODE 8320-01-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 301-51, 301-52, 301-54,
301-70, 301-71 and 301-76

[FTR Amendment 90]

RIN 3090-AG92

Federal Travel Regulation; Mandatory
Use of the Travel Charge Card

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Final rule; delay of applicability
date.

SUMMARY: This document constitutes a
deviation to the applicability date of the
Federal Travel Regulation (FTR)
provisions pertaining to payment by the
Government of expenses connected with
official Government travel published in
the Federal Register of January 19, 2000
(65 FR 3054). Due to the difficulties
involved in implementing the
requirements of Public Law 105-264,
October 19, 1998, regarding the required
use of the travel charge card, collection
of amounts owed, and reimbursement of
travel expenses, the Associate
Administrator for the Office of
Governmentwide Policy hereby grants a
class deviation that delays the
applicability date until May 1, 2000, for
mandatory use of the travel charge card
and payment of associated penalties and
interest. This delay will allow agencies
time to work out the details of
implementation of the mandatory use of
the travel charge card regulations.
DATES: Effective Date: The effective date
of this final rule remains July 16, 1999.

Applicability Date: The applicability
date of the final rule published at 65 FR
3054 on January 19, 2000, is delayed
from February 29, 2000, until May 1,
2000, or upon the issuance of agency
implementing regulations, whichever
occurs first.
FOR FURTHER INFORMATION CONTACT:
Sandra Batton, Travel and
Transportation Management Policy
Division, at (202) 501-1538.

Dated: March 24, 2000.
G. Martin Wagner,
Associate Administrator for Governmentwide
Policy.
[FR Doc. 00-7819 Filed 3—29-00; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 18

RIN 1018-AF54

Marine Mammals; Incidental Take
During Specified Activities

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: These regulations authorize
the incidental, unintentional take of
small numbers of polar bears and Pacific
walrus during year-round oil and gas
industry (Industry) exploration,
development, and production
operations in the Beaufort Sea and
adjacent northern coast of Alaska.

We made a finding that the total
expected takings of polar bear and
Pacific walrus during oil and gas
industry exploration, development, and
production activities will have a
negligible impact on these species and
will have no unmitigable adverse
impacts on the availability of these
species of subsistence use by Alaska
Natives. We base this finding on results
from 6 years of monitoring interactions
between marine mammals and Industry
and using oil trajectory models and
polar bear density models to determine
the likelihood of impacts to polar bears
should an accidental oil release occur.
DATES: This rule is effective March 30,
2000, and remains effective through
March 31, 2003.

ADDRESSES: Comments and materials
received in response to this action are
available for public and inspection
during normal working hours of 8:00
a.m. to 4:30 p.m. Monday through
Friday, at the Office of Marine Mammals
Management, U.S. Fish and Wildlife
Service, 1011 E. Tudor Road,
Anchorage, AK 99503.

FOR FURTHER INFORMATION CONTACT: ]ohn
Bridges, Office of Marine Mammals
Management, U.S. Fish and Wildlife
Service, 1011 East Tudor Road,
Anchorage, AK 99503, Telephone 907—
786—-3810 or 1-800-362-5148, or
Internet John__Bridges@fws.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) of the Marine
Mammal Protection Act (Act) gives the
Secretary of the Interior (Secretary)
through the Director of the U.S. Fish
and Wildlife Service (We) the authority
to allow the incidental, but not
intentional, taking of small numbers of
marine mammals, in response to

requests by U.S. citizens (You) [as
defined in 50 CFR 18.27(c)] engaged in
a specified activity (other than
commercial fishing) in a specified
geographic region.

Under the provisions of the Act, and
based on our finding and the best
scientific evidence available that the
total of such taking for the 3-year period
will have a negligible impact on these
species and will not have an
unmitigable adverse impact on the
availability of these species for taking
for subsistence use by Alaska Natives,
we will allow the incidental taking of
polar bears and Pacific walrus. These
regulations set forth: (1) permissible
methods of taking; (2) means of effecting
the least practicable adverse impact on
the species and their habitat and on the
availability of the species for
subsistence uses; and (3) requirements
for monitoring and reporting.

The term ““take” as defined by the Act
means to harass, capture, or kill, or
attempt to harass, hunt, capture, or kill
any marine mammal.

Harassment as defined by the Act, as
amended in 1994, “* * * means any act
of pursuit, torment, or annoyance
which—

(i) has the potential to injure a marine
mammal or marine mammal stock in the
wild; or

(ii) has the potential to disturb a
marine mammal or mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns,
including, but not limited to, migration,
breathing, nursing, breeding, feeding, or
sheltering.”

As aresult of 1986 amendments to the
Act, we amended 50 CFR 18.27 (i.e.,
regulations governing small takes of
marine mammals incidental to specified
activities) with a final rule published on
September 29, 1989. Section 18.27(c)
included, among other things, a revised
definition of “negligible impact” and a
new definition for ‘“‘unmitigable adverse
impact” as follows. Negligible impact is
an impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival. Unmitigable
adverse impact means an impact
resulting from the specified activity:

(1) that is likely to reduce the
availability of the species to a level
insufficient for a harvest to meet
subsistence needs by:

(i) causing the marine mammals to
abandon or avoid hunting areas,

(ii) directly displacing subsistence
users, or
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(iii) placing physical barriers between
the marine mammals and the
subsistence hunters, and

(2) that cannot be sufficiently
mitigated by other measures to increase
the availability of marine mammals to
allow subsistence needs to be met.

Industry conducts activities such as
oil and gas exploration, development,
and production in marine mammal
habitat, and risks violating the
prohibitions on the taking of marine
mammals. Although Industry is under
no legal requirement to obtain
incidental take authority, Industry has
chosen to seek authorization to avoid
the uncertainties associated with
conducting activities in marine mammal
habitat. Along with their request for
incidental take authority, Industry has
also developed and implemented polar
bear conservation measures.

On December 17, 1991, BP
Exploration (Alaska), Inc., for itself and
for Amerada Hess Corporation, Amoco
Production Company, ARCO Alaska,
Inc., CGG American Service, Inc.,
Conoco Inc., Digicon Geophysical Corp.,
Exxon Corporation, GECO Geophysical
Co., Halliburton Geophysical Services,
Inc., Mobil Oil Corporation, Northern
Geophysical of America, Texaco Inc.
Unocal corporation, and Western
Geophysical company requested that we
promulgate regulations pursuant to
Section 101(a)(5) of the Act.

The geographic region defined in
Industry’s 1991 application included
offshore waters beginning at a north/
south line at Barrow, Alaska, east to the
Canadian border, including all Alaska
state waters and all Outer Continental
Shelf (OCS) waters. The onshore region
was defined by the same north/south
line at Barrow, extending 25 miles
inland and east to the Canning River.
The Arctic National Wildlife Refuge was
excluded from Industry’s application.

On November 16, 1993 (58 FR 60402),
we issued final regulations to allow the
incidental, but not intentional, take of
small numbers of polar bears and Pacific
walrus when such taking(s) occurred
during Industry activities during year-
round operations in the Beaufort Sea
Region as described in the preceding
paragraph. The regulations were issued
for 18 months. At the same time, the
Secretary of the Interior directed us to
develop, then begin implementation of,
a polar bear habitat conservation
strategy before extending the regulations
beyond the initial 18 months for a total
5-year period as allowed by the Act. On
August 14, 1995, we completed
development of, and issued, our Habitat
Conservation Strategy for Polar Bears in
Alaska to ensure that the regulations
met with the intent of the 1973

International Agreement on the
conservation of Polar Bears. On August
17, 1995, we issued the final rule and
notice of availability of a completed
final polar bear habitat conservation
strategy (60 FR 42805). We then
extended the regulations for an
additional 42 months to expire on
December 15, 1998.

On August 28, 1997, BP Exploration
(Alaska), Inc., submitted a petition for
itself and for ARCO Alaska, Inc., Exxon
Corporation, and Western Geophysical
Company for rulemaking pursuant to
Section 101(a)(5)(A) of the Act, and
Section 553(e) of the Administrative
Procedure Act (APA). Their request
sought regulations to allow the
incidental, but not intentional, take of
small numbers of polar bears and Pacific
walrus when takings occurred during
Industry operations in Arctic Alaska.
Specifically, they requested an
extension of the incidental take
regulations beginning at 50 CFR 18.121
for an additional 5-year term from
December 16, 1998, through December
15, 2003. The geographic extent of the
request was the same as that of
previously issued regulations beginning
at 50 CFR 18.121 that were in effect
through December 15, 1998 (see above).

The petition to extend the incidental
take regulations included two new oil
fields (Northstar and Liberty). Plans to
develop each field identified a need for
an offshore gravel island and a buried
subsea pipeline to transport crude oil to
existing onshore infrastructure (Note:
the term of these regulations will expire
prior to the operation of Liberty;
therefore, we neither analyzed nor
authorized incidental take of polar bear
and Pacific walrus at the Liberty
prospect by this action, in part due to
the preliminary and incomplete status
of information available). Based on
preliminary information related to
subsea pipelines published in a Draft
Environmental Impact Statement (DEILS)
for the Northstar project, we were
unable to make a finding of negligible
impact and issue regulations for the full
5-year period. The information
published in the Northstar DEIS
suggested that the probability of an oil
spill was 21-23 percent over the life of
the project, and that up to 30 polar bears
could be killed by a spill.

On November 17, 1998, we published
proposed regulations (63 FR 63812) to
allow the incidental, unintentional take
of small numbers of polar bears and
Pacific walrus in the Beaufort Sea and
northern coast of Alaska. On January 28,
1999, we issued final regulations
effective through January 30, 2000.
These regulations did not authorize the
incidental take of polar bears and

Pacific walrus during construction or
operation of subsea pipelines in the
Beaufort Sea.

The U.S. Army Corps of Engineers
finalized the Northstar Environmental
Impact Statement in February 1999.
Construction of the Northstar gravel
island and subsea pipeline is scheduled
for the winter of 19992000, with
production beginning in the latter half
of 2000. The Liberty development is
proposed for early 2003. The
Department of the Interior’s Minerals
Management Service (MMS) prepared a
Preliminary Draft EIS for the Liberty
development that was available as a
working copy for participating and
cooperating agencies. The MMS plans to
issue a Draft EIS for Liberty this year.

Summary of Current Request

These regulations respond to the
August 28, 1997, request by BP
Exploration (Alaska), Inc. for the
extension of ongoing incidental take
regulations. That request was for a
period of 5 years, from December 16,
1998, through December 15, 2003. As
previously mentioned, we issued
regulations for 1 year that expired on
January 30, 2000. On February 3, 2000
(65 FR 5275), we reinstated these
regulations effective through March 31,
2000, to ensure that we had adequate
time to consider public comments on
this final rulemaking. This rule is
effective March 30, 2000 and remains
effective through March 31, 2000.

Description of Regulations

These regulations are for a 3-year
period from March 31, 2000 and include
all activities associated with the
Northstar project. These regulations do
not authorize the actual activities
associated with the oil and gas
exploration, development, and
production, but rather authorized the
incidental, unintentional take of small
numbers of polar bears and Pacific
walrus associated with those activities.
The MMS, the U.S. Army Corps of
Engineers, and the Bureau of Land
Management are responsible for
permitting activities associated with oil
and gas activities in Federal waters and
on Federal lands. The State of Alaska is
responsible for activities on State lands
and in State waters. These regulations
allow Industry to incidentally take small
numbers of polar bear and Pacific
walrus within the same area as covered
by our previous regulations as defined
by a north/south line at Barrow, Alaska,
including all Alaska State waters and all
OCS waters, and east of that line to the
Canadian border, with the onshore
region being the same north/south line
at Barrow, 25 miles inland and east to
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the Canning River. The Arctic National
Wildlife Refuge is excluded from these
regulations.

This rule requires an applicant to
obtain from us a Letter of Authorization
(LOA) to conduct exploration,
development, and production activities
pursuant to the regulations. Each group
or individual conducting an oil and gas
industry-related activity within the area
covered by these regulations may
request an LOA.

Applicants for LOAs must submit a
plan to monitor the effects on polar
bears and walrus that are present during
the authorized activities. Applicants for
LOAs must also include a Plan of
Cooperation. The purpose of the Plan is
to ensure that the impact of oil and gas
activity on the availability of the species
or stock for subsistence uses is
negligible. The Plan must provide the
procedures on how Industry will work
with the affected Native communities
and what actions will be taken to avoid
interference with subsistence hunting of
polar bears and Pacific walrus.

We will evaluate each request for an
LOA on the specific activity and the
specific location, and we will condition
each LOA for that activity and location,
if necessary. For example, a request to
conduct activities on barrier islands
with active bear dens or a history of
polar bear denning may be conditioned
to avoid the area until after the bears
normally exit their dens.

Description of Activity

In accordance with 50 CFR 18.27,
Industry submitted a request for the
promulgation of incidental take
regulations pursuant to Section
101(a)(5)(A) of the Act. Activities
covered in this regulation include
Industry exploration, development, and
production of oil and gas, as well as
wildlife monitoring associated with
these activities.

Exploration activities include, but are
not necessarily limited to, geological
surveys; geotechnical site investigations;
reflective seismic exploration; vibrator
seismics data collection; airgun and
water gun seismic data collection;
explosive seismic data collection;
vertical seismic profiles; geological
surveys; construction and use of drilling
structures such as artificial (gravel)
islands, caisson-retained islands, ice
islands, bottom-founded structures
(concrete island drilling system—CIDS,
and single steel drilling caisson—
SSDC), ice pads and ice roads; oil spill
prevention, response, and cleanup; site
restoration and remediation.
Exploratory drilling for oil and
associated support activities includes,
but is not necessarily limited to,

transportation to site, setup to 90-100
person camps, support camps (lights,
generators, snow removal, water plants,
wastewater plants, dining halls,
sleeping quarters, mechanical shops,
fuel storage, camp moves, landing
strips, aircraft support, health and safety
facilities, data recording facility and
communication equipment), building
gravel pads, building gravel islands with
sandbag and concrete block protection,
ice islands, ice roads, gravel hauling,
gravel mine sites, road building,
pipelines, electrical lines, water lines,
road maintenance, buildings, and
facilities, operating heavy equipment,
digging trenches, burying pipelines, and
covering pipelines, sea lift, water flood,
security operations, dredging, moving
CIDS, moving floating drill units,
helicopter support, and drill ships such
as the CANMAR Explorer III and the
Kulluk.

Development activities associated
with oil and gas industry operations
include, but are not necessarily limited
to, road construction; pipeline
construction; waterline construction;
gravel pad construction; camp
construction (personnel, dining,
lodging, maintenance shops, water
plants, wastewater plants);
transportation (automobile, airplane,
and helicopter traffic; runway
construction; installation of electronic
equipment); well drilling; drill rig
transport; personnel support; and
demobilization, restoration, and
remediation.

Production activities include, but are
not necessarily limited to, personnel
transportation (automobile, airplane,
helicopter, boats, rollagons, cat trains,
and snowmobiles), and unit operations
(building operations, oil production, oil
spills, cleanup, restoration, and
remediation).

A large number of variables influence
exploration activities, therefore,
predictions as to the exact dates and
locations of exploratory operations that
will take place over the next 3 years is
speculative. However, requests for LOAs
must include specific details regarding
dates, duration, and geographic
locations of proposed activities.

Alaska’s North Slope encompasses an
area of 88,280 square miles and contains
13 separate oil and gas fields in
production: Prudhoe Bay, North
Prudhoe Bay State, Kuparuk, Endicott,
Point MclIntyre, Lisburne, Milne Point,
Cascade, West Beach, Niakuk, Schrader
Bluff, Badami and Sag Delta North.
Additional discoveries have been made
at the Northstar and Alpine fields, both
of which are now in the development
phase.

During the period covered by the
regulations, we anticipate a similar level
of activity at existing production
facilities as during the previous 6 years.
The addition of new exploration,
development, and production activities
will increase human activity and the
likelihood of polar bear sightings. We do
not believe that the overall activity level
will have a measurable impact on polar
bears during the 3-year period covered
by these regulations. One addition is the
new Northstar project, the first offshore
production facility on the North Slope
which requires a subsea pipeline to
transport crude oil to the Trans-Alaska
Pipeline System.

Biological Information
Pacific Walrus

Pacific walrus (Odobenus rosmarus)
typically inhabit the waters of the
Chukchi and Bering seas. Most of the
population congregates near the ice edge
of the Chukchi Sea pack ice west of
Point Barrow during the summer. In the
winter, walrus inhabit the pack ice of
the Bering Sea, with concentrations
occurring in the Gulf of Anadyr, south
of St. Lawrence Island, and south of
Nunivak Island.

Walrus occur infrequently in the
Beaufort Sea. Data from our Marking,
Tagging, and Reporting Program show
that, from 1994 through 1997, 73 walrus
were reported killed by Barrow hunters.
Tagging certificates show that nearly all
of the 73 walrus were taken west of
Barrow. In 6 years of monitoring
Industry’s activities in the Beaufort Sea,
on-site monitors have observed only two
walrus.

Polar Bear

Polar bears (Ursus maritimus) occur
in the Northern Hemisphere, where
their distribution is circumpolar and
they live in close association with polar
ice. In Alaska, their distribution extends
from south of the Bering Strait to the
U.S.-Canada border. Two stocks occur
in Alaska: the Chukchi/Bering seas
stock, whose size is unknown, and the
Southern Beaufort Sea stock, which was
estimated in 1992 to number about
1,800 bears.

Females without dependent cubs
breed in the spring and enter maternity
dens by late November. Females with
cubs do not mate. An average of two
cubs are usually born in December, and
the family group emerges from the den
in late March or early April. Only
pregnant females den for an extended
period during the winter; however,
other polar bears may burrow out
depressions to escape harsh winter
winds. Reproductive potential (intrinsic
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rate of increase) is low. The average
reproductive interval for a polar bear is
3—4 years. The maximum reported age
of reproduction in Alaska is 18 years.
Based on these data, a polar bear may
produce about 8-10 cubs in her lifetime.
The loss of whole litters of cubs would
result in additional reproductive effort
sooner than if cubs survived. Even
though reproduction increases,
however, survival decreases.

The fur and blubber of the polar bear
protect it from the cold air and frigid
water. Newly emerged cubs of the year
may not have a sufficient layer of
blubber to maintain boy heat when
immersed in water for long periods of
time. Cubs abandoned prior to the
normal weaning age of 2.5 years likely
will not survive.

Ringed seals (Phoca hispida) are the
primary prey species of the polar bear;
however, occasionally, polar bears hunt
bearded seals (Erignathus barbatus) and
walrus calves. Polar bears also scavenge
on marine mammal carcasses washed
up on shore and eat non-food items
such as styrofoam, plastic, car batteries,
antifreeze, and lubricating fluids.

Polar bears have no natural predators,
and they do not appear to be prone to
death by disease or parasites. The most
significant source of mortality is
humans. Since 1972, with the passage of
the Act, only Alaska Natives are allowed
to hunt polar bears in Alaska. Bears are
used for subsistence purposes such as
the manufacture of handicraft and
clothing items. The Native harvest
occurs without restrictions on sex, age,
number, or season, providing the
population is not depleted and takes are
non-wasteful. From 1980-1997, the total
annual harvest in Alaska averaged 103
bears. The majority of this harvest (70
percent) came from the Chukchi and
Bering Seas area.

Polar bears in the near shore Alaskan
Beaufort Sea ware widely distributed in
low numbers across the area with an
average density of about one bear per 30
to 50 square miles. However, polar bears
have been observed congregating on
barrier islands in the fall and winter
because of available food and favorable
environmental conditions. Polar bears
will occasionally feed on bowhead
whale carcasses on barrier islands. In
November 1996, biologists from the U.S.
Geological Survey observed 28 polar
bears near a bowhead whale carcass on
Cross Island, and approximately 11
polar bears within a 2-mile radius of
another bowhead whale carcass near the
village of Kaktovik on Barter Island. In
October 1997, we observed 47 polar
bears on barrier islands and the
mainland from Prudhoe Bay to the

Canadian border, a distance of
approximately 100 miles.

Effects of Oil and Gas Industry
Activities on Marine Mammals and on
Subsistence Uses

Pacific Walrus

Oil and gas industry activities that
generate noise such as air and vessel
traffic, seismic surveys, ice breakers,
supply ships, and drilling may frighten
or displace Pacific walrus. Nonetheless,
the primary range of the Pacific Walrus
is west of Point Barrow. Pacific walrus
do not normally range into the Beaufort
Sea. Occasionally, a single walrus may
be sighted east of Point Barrow. From
1994 to 1997, two Pacific walrus were
sighted during an open-water seismic
program. The program was conducted in
the vicinity of Gwydyr Bay
approximately 10 miles west of Prudhoe
Bay. Marine mammal monitors sighted
one sub-adult walrus approximately 5
miles northwest of Howe Island and BP
Exploration’s Endicott Unit. The
second, a single adult walrus, was
observed from a survey aircraft
approximately 20 miles north of Pingok
Island.

In winter, Pacific walrus inhabit the
pack ice of the Bering Sea. As the winter
range of the Pacific walrus is well
beyond the geographic area covered by
these regulations (as defined above), we
do not expect any impacts to walrus
from oil and gas activities during
winter.

If walrus are present, their movements
may be affected by stationary drilling
structures. Walrus are attracted to
certain activities and are repelled from
others by noise or smell. In 1989 an
incident occurred during a drilling
operation in the Chukchi Sea where a
young walrus surfaced in the center
hole (i.e., moonpool) of a drill ship. The
crew used a cargo net to remove the
walrus from the drilling area, after
which the walrus left the scene of the
incident and was not seen again. No
similar incidents have been reported in
the area of these regulations.

Seismic surveys generally take place
on solid ice or in open water. Since
walrus activity occurs near the ice edge,
interactions between walrus and seismic
surveys are unlikely.

Due to the small number of walrus in
the area covered by the regulations, any
take reasonably likely to or reasonably
expected to be caused by oil and gas
activities will not result in more than a
negligible impact on this species.

Subsistence Use of Pacific Walrus

As the primary range of Pacific walrus
is west and south of the Beaufort Sea,

it is not surprising that few walrus are
harvested in the Beaufort Sea along the
northern coast of Alaska. Walrus
constitute a small portion of the total
marine mammal harvest for the village
of Barrow. In the past 6 years, 73 walrus
were reported taken by Barrow hunters.
Reports indicate that all but 1 of the 73
walrus were taken west of Point Barrow,
beyond the limits of the incidental take
regulations. Hunters from Nuigsut and
Kaktovik do not normally hunt walrus
east of Point Barrow and have taken
only one walrus in the last 10 years.
Therefore, due to the small number of
walrus in the Native subsistence
hunting areas covered by the
regulations, any take reasonably likely
to or reasonably expected to be caused
by oil and gas activities will have no
unmitigable adverse impacts on the
availability of the Pacific walrus for
subsistence use by Alaska Natives.

Polar Bear

In the southern Beaufort Sea, polar
bears spend the majority of their lives
on the ice, which limits the opportunity
for impacts from Industry. For example,
although polar bears have been
documented in open water, miles from
the ice edge or ice floes, it is a relatively
rare occurrence. Therefore, any takes
resulting from exploration activities in
the open-water season will not have
more than a negligible impact on the
polar bear.

Polar bears also spend a limited
amount of time on land, coming ashore
to feed, den, or move to other areas. At
times when the ice edge is near shore
and then quickly retreats northward,
bears may remain along the coast or on
barrier islands for several weeks until
the ice returns. For those brief periods,
the likelihood of interactions between
polar bears and Industry activities
increases. We have found that polar bear
interaction planning and training
requirements of the LOA process have
increased polar bear awareness and
have helped minimize these encounters.
For example, in 1999 Exxon terminated
work on Flaxman Island due to the
presence of several polar bears in the
vicinity of the work area.

Disturbances to denning females,
either on land or on ice, are of particular
concern. As part of the LOA application
for seismic surveys during denning
season, Industry provides us with the
proposed seismic survey routes. To
minimize the likelihood of disturbance
to denning females, we evaluate these
routes along with information about
known polar bear dens, historic denning
sites, and probable denning habitat. A
standard condition of LOAs requires
Industry to maintain a 1-mile buffer
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between survey activities and known
denning sites. In addition, we may
require Industry to avoid denning
habitat until bears have left their dens.
To further reduce the potential for
disturbance to denning females, we are
conducting research in cooperation with
Industry to evaluate the use of remote
sensing techniques, such as Forward
Looking Infrared (FLIR) imagery, to
detect active dens.

Industry activities that occur on or
near the ice have greater possibility for
encountering polar bears. Depending
upon the circumstances, bears can be
either repelled from or attracted to
sounds, smells, or sights associated with
these activities. As mentioned above,
the LOA process requires the applicant
to develop a polar bear interaction plan
for each operation. These plans outline
the steps the applicant will take to
minimize impacts, such as garbage
disposal procedures to reduce the
attraction of polar bears. Interaction
plans also outline the chain of
command for responding to a polar bear
sighting. In addition to interaction
plans, Industry personnel participate in
polar bear interaction training while on
site. The result of these polar bear
interaction plans and training is that
when a bear encounters Industry
activities, it is detected quickly, and
responded to appropriately. Most often,
this response involves deterring the bear
from the site, with minimal effect.
Without such plans and training, an
undesirable outcome could be lethal
take in defense of human life.

Over the span of our incidental take
regulations, Industry reported 103 polar
bear sightings. Of these, only 29 were
instances where a bear was attracted to
and/or deterred from the site. We have
no indication that encounters that
merely alter the behavior and movement
of individual bears have any long-term
effects on those bears. It is therefore
unlikely that the small number of
benign encounters between polar bears
and Industry will have a significant
overall effect on the populations.

No lethal takes have occurred during
the period covered by incidental take
regulations. Even before regulations
were issued, lethal takes by Industry
were a rare occurrence. since 1968,
there have been two documented cases
of lethal take of polar bears associated
with oil and gas activities. In both
instances, the lethal take was in defense
of human life.

Based on the above discussion, any
take reasonably likely to or reasonably
expected to be caused by oil and gas
activities will not result in more than a
negligible impact on this species.

Oil Spills

In addition to routine operations, the
potential exists for polar bears to be
impacted by oil spills. Spills of crude
oil and petroleum products associated
with onshore production facilities are
usually minor spills that are contained
and removed upon discovery. As polar
bears spend the majority of their time
offshore, they are unlikely to encounter
oil from an onshore spill.

Oil spills are of concern in the marine
environment, where spilled oil will
accumulate at the ice edge, in leads, and
similar areas of importance to polar
bears. Oil spilled from offshore
production activities was not
considered in our previous regulations.
The Northstar Project will transport
crude oil from a reconstructed gravel
island in the Beaufort Sea to shore via
a 5.96-mile buried subsea pipeline. The
pipeline will be buried in a trench in
the sea floor deep enough to reduce the
risk of damage from ice gouging and
strudel scour. Construction of the
Northstar project began in the winter of
1999-2000.

Polar bears are at risk from an oil spill
in the Beaufort Sea. Limited data from
a Canadian study suggest that polar
bears experimentally oiled with crude
oil may die. This finding is consistent
with what is known of other marine
mammals that rely on their fur for
insulation. The Northstar FEIS
concluded that mortality of up to 30
polar bears could occur as the result of
an oil spill greater than 1,000 barrels.
This estimate was based on observations
of aggregations of polar bears on barrier
islands in the Beaufort Sea.

Two independent lines of evidence
support our determination that only a
negligible impact to the Beaufort Sea
polar bear stock will occur from
Northstar, one largely anecdotal, and the
other quantitative. The largely anecdotal
information is based on observations of
polar bear aggregations on barrier
islands and coastal areas in the Beaufort
Sea. This information suggests that
polar bear aggregations may occur for
brief periods in the fall. The presence
and duration of these aggregations are
influenced by the presence of sea ice
near shore and the availability of marine
mammal carcasses, notably bowhead
whales. In order for significant impacts
to polar bears to occur, an oil spill
would have to occur, an aggregation of
bears would have to be present, the spill
would have to contact the aggregation,
and many of the bears would have to be
killed. We believe the probability of all
these events occurring simultaneously is
low.

The quantitative rationale for
negligible impact is based on a risk
assessment that considered oil spill
probability estimates for the Northstar
Project, an oil spill trajectory model,
and a polar bear distribution model. The
Northstar FEIS provides estimates of the
probability that one or more spills
greater than 1,000 barrels of oil will
occur over the project’s life of 15 years.
We consider here only spill
probabilities for the drilling platform
and subsea pipeline as these are the
spill locations that will affect polar
bears. Using exposure variables and
production estimates from the Northstar
EIS, we estimate the likelihood of one
or more spills greater than 1,000 barrels
in size occurring in the marine
environment is 3—10 percent during the
3-year period covered by the
regulations.

Applied Sciences Associates, Inc.,
was contracted by BP Exploration Inc. to
run the OILMAP oil spill trajectory
model. The size of the modeled spill
was set at 3,600 barrels, simulating
rupture and drainage of the entire
subsea pipeline. Each spill was modeled
by tracking the location of 100
“spillets,”” each representing 36 barrels.
Spillets were driven by wind, and their
movements were stopped by the
presence of sea ice. Open water and
broken ice scenarios were each modeled
with 250 simulations. A solid ice
scenario was also modeled, in which oil
was trapped beneath the ice and did not
spread. In this event, we found it
unlikely that polar bears will contact
oil, and removed this scenario from
further analysis. Each simulation was
run for 96 hours with no cleanup of
containment efforts simulated. At the
end of each simulation, the size and
location of each spill was represented in
a geographic information system (GIS).

Telemetry data suggest that polar
bears are widely distributed in low
numbers across the Beaufort Sea with a
density of about one bear per 30-50
square miles. Movement and
distribution information was derived
from radio and satellite relocations of
collared adult females. The U.S.
Geological Survey, Biological Resources
Division, developed a polar bear
distribution model based on an
extensive telemetry data set of over
10,000 relocations. Using a technique
called “‘kernel smoothing,” they created
a grid system centered over the
Northstar production island and
estimated the number of bears expected
to occur within each 0.25km 2 grid cell.
Each of the simulated oil spills was
overlaid with the polar bear distribution
grid. If a spillet passed through a grid
cell, the bears in that cell were
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considered killed by the spill. In the
open water scenario, the estimated
number of bears killed ranged from less
than 1 to 78,with a median of 8. In the
broken ice scenario, results ranged from
less than 1 to 108, with a median of 21.
These results are based on an “average”
distribution of polar bears and do not
include potential aggregation of bears.

We estimated the likelihood of
occurrence of mortality for various
numbers of bears by multiplying the
probability of mortality by the spill
probability for each period of the year,
and summing those probabilities over
the entire year. We calculated that the
probability of a spill that will cause
mortality of one or more bears is 0.9-3.1
percent. As the threshold number of
bears is increased, the likelihood of that
event decreases; the likelihood of taking
more bears becomes less and less. Thus
the probability of a spill that will cause
a mortality of 5 or more bears is 0.7-2.5
percent; for 10 or more bears is 0.6—2.0
percent; and for 20 or more bears is 0.3—
1.1 percent.

The greatest source of uncertainty in
our calculations is the probability of an
oil spill occurring. The oil spill
probability estimates for the Northstar
Project were calculated using data for
subsea pipelines outside of Alaska and
outside of the Arctic. These spill
probability estimates, therefore, do not
reflect conditions that are routinely
encountered in the Arctic, such as
permafrost, ice gouging, and strudel
scour. They may include other
conditions unlikely to be encountered
in the Arctic, such as damage from
anchors and trawl nets. Consequently,
there is some uncertainty about oil spill
probabilities as presented in the
Northstar FEIS. If the probability of a
spill were actually twice the estimated
value, however, the probability of a spill
that will cause a mortality of one or
more bears is still low (about 6 percent).

This analysis is dependent on
numerous assumptions, some of which
underestimate, while others
overestimate, the potential risk to polar
bears. These include variation in spill
probabilities during the year, the length
of time the oil spill trajectory model was
run, whether or not containment
occurred during the trajectory model,
lack of efforts to deter wildlife during
the model runs, contact with a spillet
constitutes mortality, and that
aggregations of bears were not included.
We determined that the assumptions
that will overestimate and
underestimate mortalities were
generally in balance.

We conclude that if an oil spill were
to occur during the fall or spring
broken-ice periods, a significant impact

to polar bears could occur. However, in
balancing the level of impact with the
probability of occurrence, we conclude
that the probability of serious impacts
(large-volume spills that cause high
polar bear mortalities) is low. Therefore,
the total expected taking of polar bear
during oil and gas industry exploration,
development, and production activities
will have No more than a negligible
impact on this species.

Subsistence Use of Polar Bear

Within the area covered by the
regulations, polar bears are taken in
Barrow, Nuigsut, and Kaktovik;
however, it is not considered a primary
subsistence species in these villages.
Data from our Marking, Tagging, and
Reporting Program indicate that from
July 1, 1993, to June 30, 1998, a total of
94 polar bears was reported harvested
by residents of Barrow; 7 by residents of
the village of Nuigsut; and 10 by
residents of the village of Kaktovik.
Hunting success varies considerably
from year to year because of variable ice
and weather conditions. Native
subsistence polar bear hunting could be
affected by an oil spill. Hunting areas
where polar bears are historically taken
may be viewed as tainted by an oil spill.

Industry works with local Native
groups to achieve a cooperative
relationship between oil and gas
activities and subsistence activities. The
Industry works with the local Native
groups to develop a Plan of Cooperation
to address subsistence mitigation
measures to be incorporated into the
Industry’s plan of operation. Any taking
of polar bears likely to result from oil
and gas activities will not have an
umitigable adverse impact on the
availability of polar bears for taking for
subsistence uses.

Cumulative Effects

Based on past LOA monitoring
reports, we believe that any take
resulting from the interactions between
Industry and marine mammals (Pacific
walrus and polar bears) has had a
negligible impact on these species.
Additional information, such as
subsistence harvest levels and
incidental observations of polar bears
near shore, provides evidence that these
populations have not been adversely
affected. The projected level of activities
during the period covered by the
regulations (existing onshore
development and proposed exploratory
activities) are similar in scale to
previous levels. Therefore, we conclude
that any take reasonably likely to or
reasonably expected to occur as a result
of projected onshore activities will have

a negligible impact on polar bears and
Pacific walrus.

While the actual construction and
operation of the Northstar development
is not expected to significantly increase
the impacts to Pacific walrus and polar
bears, concern about potential oil spills
in the marine environment was raised in
the Northstar FEIS. We have analyzed
the likelihood of an oil spill in the
marine environment that will kill a
significant number of polar bears and
found it to be negligible. Thus, after
considering the cumulative effects of
existing onshore development,
exploratory activities, and the new
Northstar subsea pipeline, we find that
the total expected takings of polar bears
during oil and gas industry exploration,
development, and production activities
will have a negligible impact on polar
bears and Pacific walrus and will have
no unmitigable adverse impacts on the
availability of these species for
subsistence use by Alaska Natives.

Conclusions

Based on the previous discussion, we
make the following findings regarding
this action:

Impact on Species

We find, based on the best scientific
information available, the results of
monitoring data from our previous
regulations and the results of our
modeling assessments, that any take
reasonably likely to result from the
effects of oil and gas related exploration,
development, and production activities
from March 30, 2000 through March 31,
2003, in the Beaufort Sea and adjacent
northern coast of Alaska will have a
negligible impact on polar bears and
Pacific walrus and their habitat. In
making this finding, we are following
Congressional direction in balancing the
potential for a significant impact with
the likelihood of that event occurring.
The specific Congressional direction
that justifies balancing probabilities
with impacts follows:

If potential effects of a specified activity
are conjectural or speculative, a finding of
negligible impact may be appropriate. A
finding of negligible impact may also be
appropriate if the probability of occurrence is
low but the potential effects may be
significant. In this case, the probability of
occurrence of impacts must be balanced with
the potential severity of harm to the species
or stock when determining negligible impact.
In applying this balancing test, the Service
will thoroughly evaluate the risks involved
and the potential impacts on marine mammal
populations. Such determination will be
made based on the best available scientific
information. 53 FR at 8474; accord, 132 Cong.
Rec. S 16305 (Oct. 15, 1986)
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Even though the probability of an oil
spill that will cause mortality to polar
bears is extremely low, in the event of
a catastrophic spill, we will reassess the
impacts to the polar bear and walrus
populations and reconsider the
appropriateness of authorizations for
incidental taking through Section
101(a)(5)(A) of the Act.

Our finding of “negligible impact”
applies to oil and gas exploration,
development, and production activities.
The following are generic conditions
intended to minimize interference with
normal breeding, feeding, and possible
migration patterns to ensure that the
effects to the species remain negligible.
We may expand the conditions in the
LOAs based upon site-specific and
species-specific reasons.

(1) These regulations do not authorize
intentional taking of polar bear or
Pacific walrus.

(2) For the protection of pregnant
polar bears during denning activities
(den selection, birthing, and maturation
of cubs) in known and confirmed
denning areas, Industry activities may
be restricted in specific locations during
certain specified times of the year.
These restrictions will be applied on a
case-by-case basis in response to each
LOA request. In potential denning areas,
we may require pre-activity surveys
(e.g., aerial surveys) to determine the
presence or absence of denning activity.

(3) Each activity authorized %y an
LOA requires a site-specific plan of
operation and a site-specific polar bear
interaction plan. The purpose of the
required plans is to ensure that the level
of activity and possible takes will be
consistent with our finding that the
cumulative total of incidental takes will
have a negligible impact on polar bear
and Pacific walrus and their habitat and,
where relevant, will not have an
unmitigable adverse impact on the
availability of these species for
subsistence uses.

Impact on Subsistence Take

We find, based on the best scientific
information available and the results of
monitoring data, that the effects of oil
and gas exploration, development, and
production activities for the next 3 years
in the Beaufort Sea and adjacent
northern coast of Alaska will not have
an unmitigable adverse impact on the
availability of polar bears and Pacific
walrus for taking for subsistence uses.

Polar bear and Pacific walrus
represent a small portion, in terms of
the number of animals, of the total
subsistence harvest for the villages of
Barrow, Nuigsut, and Kaktovik. The low
numbers do not mean, however, that the
harvest of these species is not important

to Alaska Natives. Prior to receipt of an
LOA, Industry must provide evidence to
us that a Plan of Cooperation has been
presented to the subsistence
communities, the Eskimo Walrus
Commission, the Alaska Nanuuq
Commission, and the North Slope
Borough. The plan will ensure that oil
and gas activities will continue not to
have an unmitigable adverse impact on
the availability of the species or stock
for subsistence uses. This Plan of
Cooperation must provide the
procedures on how Industry will work
with the affected Native communities
and what actions will be taken to avoid
interference with subsistence hunting of
polar bear and walrus.

If there is evidence that oil and gas
activities will affect, or in the future
may affect, the availability of polar bear
or walrus for take for subsistence uses,
we will reevaluate our findings
regarding permissible limits of take and
the measures required to ensure
continued subsistence hunting
opportunities.

Monitoring and Reporting

Monitoring plans are required to
determine short-term and direct effects
of authorized oil and gas activities on
polar bear and walrus in the Beaufort
Sea and the adjacent northern coast of
Alaska. Monitoring plans must identify
the methods used to assess changes in
the movements, behavior, and habitat
use of polar bear and walrus in response
to Industry’s activities. Monitoring
activities are summarized and reported
in a formal report each year. The
applicant must submit an annual
monitoring and reporting plan at least
90 days prior to the initiation of a
proposed exploratory activity, and the
applicant must submit a final
monitoring report to us no later than 90
days after the completion of the activity.
We base each year’s monitoring
objective on the previous year’s
monitoring results.

We require an approved plan for
monitoring and reporting the effects of
oil and gas industry exploration,
development, and production activities
on polar bear and walrus prior to
issuance of an LOA. Since development
and production activities are continuous
and long-term, upon approval, LOAs
and their required monitoring and
reporting plans will be issued for the
life of the activity or until the expiration
of the regulations, whichever occurs
first. Each year, prior to January 15, we
will require that the operator submit
development and production activity
monitoring results of the previous year’s
activity. We require approval of the

monitoring results for continued
operation under the LOA.

Discussion of Comments on the
Proposed Rule

The proposed rule and request for
comments was published in the Federal
Register on December 9, 1999 (64 FR
68973). The closing date for comments
was January 10, 2000. During this
period we received 265 comments.
These comments can be broadly
categorized as relating to Legislation,
National Environmental Policy Act
(NAPA), Geography, Potential Impacts,
Risk Assessment, Oil Spill Response,
and Monitoring. A summary of these
comments, and their responses, follows.

Legislative Issues

Comment: Allowing incidental take is
contrary to the Act.

Response: Incidental take is
authorized under Section 101(a)(5)(A) of
the Act. While the Act placed a
moratorium on the taking of any
maritime mammal, Section 101(a) of the
Act identifies exceptions to the
moratorium. Section 101(a)(5)(A) of the
Act provides for the incidental, but not
intentional, take of small numbers of
marine mammals, provided that the
total take will have a negligible impact
on the population and will not affect the
availability of the species for
subsistence users.

Comment: Allowing incidental take is
a violation of the 1973 International
Agreement on the Conservation of Polar
Bears.

Response: The Agreement on the
Conservation of Polar Bears calls for the
prohibition on taking of polar bears with
certain limited exceptions. However, the
definition of “taking” in the Agreement
differs substantially from that set out in
the Act, in that the treaty definition
includes only hunting, killing, and
capturing. The only ‘“‘takings” that are
reasonably expected to occur during the
period covered by this regulation would
consist of the harassment of polar bears,
which requires an authorization under
the Act but does not constitute a ““take”
for purposes of the treaty. Further, the
risk of any lethal taking of a polar bear
incidental to the authorized activities is
negligible and, therefore, would not be
inconsistent with the provision for
taking prohibitions in Article I of the
Agreement.

Comment: Polar bears should not be
harassed.

Response: While the Act placed a
moratorium on the taking of any marine
mammal, Section 101(a) identifies
exceptions to the moratorium. Section
101(a)(5)(A) of the Act provides for the
incidental, but not intentional take by
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U.S. citizens of small numbers of marine
mammals, provided that the total take
will have a negligible impact on the
population, and will not affect the
availability of the species for
subsistence users.

The term ‘“‘take” means to harass,
hunt, capture, or kill, or attempt to
harass, hunt, capture, or kill any marine
mammal. The term “harass” means any
action that has the potential to injure or
disturb a marine mammal. Incidental,
but not intentional, taking means
takings that are infrequent, unavoidable,
or accidental. It does not mean that the
taking must be unexpected.

This final regulation allows Industry
(the U.S. citizen) to take polar bears and
Pacific walrus incidental, but not
intentional, to exploration,
development, and production activities
(specified activity) on the North Slope
of Alaska (specified geographical area).
We made a finding that the total taking
of polar bear and Pacific walrus during
the 3-years life of the regulation will
have a negligible impact on polar bears
and Pacific walrus and will not have an
unmitigable impact on the availability
of such species for taking for
subsistence uses.

NEPA Comments

Comment: Significant new scientific
information has shown that the impacts
to polar bears would be greater than was
expressed in the Northstar FEIS.
Therefore, an EIS for the regulations is
warranted.

Response: In developing our
environmental analysis we utilized the
best scientific information available. We
evaluated information in the Northstar
EIS as well as refining or supplementing
this information. As a result of this
effort we developed a better
understanding of potential effects and
the likelihood of these effects occurring.
However, we are not aware of new
scientific information that has shown
that the impacts to polar bears would be
greater than was expressed in the
Northstar FEIS. Through the preparation
of an Environmental Assessment (EA),
we found that the proposed activity
(issuance of implementing regulations)
will not significantly affect the quality
of the human environment, thereby
resulting in a “Finding Of No
Significant Impact (FONSI).” Therefore,
in accordance with NEPA, an EIS is not
required. Our analysis in the Final EA
found that the total expected takings of
polar bears during oil and gas industry
exploration, development, and
production activities will have a
negligible impact on polar bears and
will have no unmitigable adverse
impacts on the availability of polar

bears for subsistence use by Alaska
Natives.

There appeared to be confusion
between the potential impacts of these
regulations and the potential impacts of
the activities themselves. These
incidental take regulations do not
authorize the actual oil an gas activities.
Those activities are authorized by other
State and Federal agencies, and would
likely occur even without incidental
take authority. These regulations allow
for the incidental take of marine
mammals in accordance with the Act
and provide us with a means of
interacting with Industry to insure that
the impacts to polar bears are as
minimal as possible.

Our Final EA evaluated the impacts of
the proposed incidental take
regulations. The EA was not written to
correct any perceived shortcoming of
the Northstar EIS. We believe our EA
adequately addresses the relevant issues
with respect to the final regulations. As
our NEPA document, the EA analyzes
the affected environment and the
environmental consequences of our
action (i.e., the issuance of Federal
implementing regulations).

Comment: Our NEPA analysis
addressed an improper and insufficient
array of alternatives.

Response: In order to issue
regulations, we first had to assess if the
sum total of all takings by all specified
activities within the specified
geographic region during the 3-year
period covered by the proposed
regulations would have a negligible
impact on the species and would not
have an unmitigable adverse impact on
the availability of the species for taking
for subsistence purposes. Since the
regulations must consider the sum total
of all takings, the only two relevant
alternatives in the EA were to issue or
not issue incidental take regulations.

Comment: Recommendations to
conduct necessary studies of offshore oil
development impacts on polar bears
prior to and during the time of Northstar
EIS preparation were ignored.

Response: The development of
Federal regulations for the incidental
take of marine mammals is a separate
process from the Northstar EIS. For
these regulations, we were required to
make a determination of negligible or
greater than negligible impact. With the
cooperation of the U.S. Geological
Survey’s (USGS) Biological Resources
Division, we facilitated the completion
of a thorough analysis of the potential
impacts of an Arctic oil spill on polar
bears, which was included in our
finding of negligible impact. That this
analysis was not completed earlier and
incorporated in the Northstar EIS does

not change our finding of negligible
impact, nor our ability to issue
incidental take regulations.

Geographic Issues

Comment: The geographic scope of
the regulations is overly broad and
should be modified.

Response: Section 101(a)(5) of the Act
states that incidental take regulations
may be issued for “specified activities”
and “‘specified geographical areas.”
Industry’s original petition (of December
1991) requested regulations for: (1)
open-water exploration operations—
Beaufort Sea, (2) oil and gas
development and production in Arctic
Alaska, and (3) exploration operations
during the ice-covered period—coastal
Arctic Alaska and Beaufort Sea. Due to
the similarity of the activities and the
geographical areas, we made the
decision to issue one set of regulations
instead of three sets of regulations.

Comment: The Beaufort Sea area
covered by these regulations far exceeds
that requested by the petitioner, and
therefore it should be modified.

Response: On December 17, 1991,
Industry requested that we promulgate
incidental take regulations for the
following specific geographical area: (1)
A north/south line at Barrow including
all Alaska State waters and the OCS east
of that line to the Canadian border; (2)
an area extending approximately from
Barrow on the west to the Canning River
on the east and from 25 miles inland
from the coast on the south to
approximately 5 miles offshore; and (3)
a north/south line at Barrow including
all Alaska coastal areas, State waters,
and OCS waters east of that line to the
Canadian border. Instead of responding
to three different petitions in the same
general area, requesting the same
general activities, we chose to combine
the three petitions into one action. The
“specified geographical area” is defined
as a north/south line at Barrow, Alaska,
including all Alaska State waters and all
OCS waters, and east of that line to the
Canadian border, with the onshore
region being the same north/south line
at Barrow, 25 miles inland and east to
the Canning River. The scope of the
petitions was limited to pre-lease and
post-lease oil and gas activities on
private, State, or Federal lands in
coastal Arctic Alaska with the exception
of lands within the Arctic National
Wildlife Refuge. Therefore, the Arctic
National Wildlife Refuge is excluded
from the regulations.

Comment: The National Petroleum
Reserve—Alaska (NPRA) should be
excluded from these regulations.

Response: We considered the total
takings in the total geographical area as
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defined in the regulations when we
developed our finding of negligible
impact. The oil and gas industry
activities as defined to include
exploration, production, and
development that will occur in NPRA
will be similar to activities that have
occurred in areas that have previously
been developed and the NPRA area has
been made available for leasing through
Federal actions. Our finding made the
determination that the sum total of all
takings for all activities for the 3-year
term of these regulations will have a
negligible impact on polar bears and
Pacific walrus. This determination is
supported by our past monitoring
results, which have indicated no
adverse impacts to polar bears or Pacific
walrus. “Important Habitat Areas”
identified in our Habitat Conservation
Strategy for Polar Bears in Alaska
(Strategy) will be adequately protected
by LOA special conditions. Our Alaska
National Interest Lands Conservation
Act (i.e., ANILCA) section 810
responsibilities were fulfilled as a result
of our finding that the total takings
during our 3-year regulations will not
have an unmitigable adverse impact on
the availability of polar bears and
Pacific walrus for taking for subsistence
uses. Section 18.124 of these regulations
requires a Plan of Cooperation between
Industry and the affected subsistence
communities to mitigate potential
conflicts between Industry’s activities
and subsistence hunting.

Comment: Specific areas should be
protected, including the Arctic National
Wildlife Refuge, offshore of the refuge,
and other Important Habitat Areas
identified in the Habitat Conservation
Strategy for Polar Bears in Alaska.

Response: The Arctic National
Wildlife Refuge is excluded from this
rulemaking. Also, Lease Sale 170 does
not allow further oil and gas leasing in
the OCS area offshore of the Arctic
National Wildlife Refuge. However,
some oil and gas industry activity may
occur in this area at existing leases. The
area from the coast to 3 miles out is
under the jurisdiction of the State of
Alaska. A State of Alaska lease sale is
planned for this area in the future. With
incidental take regulations in place, we
will have a greater degree of
involvement with oil and gas operations
off the coast of the refuge to monitor and
mitigate potential impacts through the
LOA process.

Important habitat areas identified in
our Strategy are presently considered
when LOAs are issued. Habitat values
are protected through area and timing
conditions incorporated into LOAs.

Comment: East Barrow, South Barrow,
and Walakpa gas fields were not

referenced because they are operated by
the North Slope Borough and not the oil
industry.

Response: This assumption is correct.
Section 101(a)(5)(A) of the Act states
that “Upon request * * * by citizens
* * * who engage in a specified activity
* * * within a specified geographical
region, the Secretary shall allow * * *
the incidental, but not intentional taking
* * * by citizens while engaging in that
activity * * *” Only the oil and gas
industry on the North Slope has asked
that implementing regulations be
developed for the incidental take of
polar bears and Pacific walrus. East
Barrow, South Barrow, and Walakpa gas
fields were not identified in Industry’s
request for regulations. However, when
regulations are in place, anyone who
engages in a specified oil and gas
industry activity within a specified (as
defined in the regulations) geographical
region may be authorized to take small
numbers of polar bears and Pacific
walrus.

Comment: The proposed regulations
do not describe how far north the area
goes, only that it includes the OCS.

Response: The specific area defined in
our regulations includes all OCS waters.
Therefore, the regulations to authorize
the incidental take of polar bears and
Pacific walrus extend 200 miles
offshore. This area has been clarified in
the final regulations.

Potential Impacts

Comment: Industry should not be
allowed to disturb denning females.

Response: We agree that denning
female polar bears should not be
disturbed. Applications for LOAs must
include information regarding the area
of Industry activities. We evaluate these
work areas and compare them with
known den locations, known denning
habitat, and probable denning habitat.
When we identify a conflict, we include
conditions in the LOA to protect
denning polar bears. For example, in
1999 we worked with Exxon
Corporation to schedule the timing and
location of their work activities to avoid
known dens and areas of historical
dens. In the past 6 years while
incidental take regulations have been in
place, no cases of disturbance to a
denning polar bear have been
documented. While it is true that we do
not know the location of every polar
bear den, we use all available
information (i.e., local knowledge,
satellite transmitters, historic data) and
we continue to work with Industry to
explore the use of new technology to
locate dens.

Comment: Subsea pipelines are an
intrusion into polar bear habitats.

Response: We agree that Industry
activities occur within polar bear
habitat. Our findings of negligible
impact included a review of the effects
of oil and gas industry intrusion into
polar bear habitats. Since regulations
were first issued for the incidental take
of polar bears on the North Slope, we
have not seen declines in the polar bear
population or rates of recruitment and
survival. We are concerned about future
cumulative effects of development
activities on polar bears and their
habitat, and, therefore, we will continue
to monitor ongoing activities,
interactions with polar bears, and loss of
polar bear habitat.

Comment: Industry should not be able
to kill polar bears as a result of a spill.

Response: As authorized by section
101(a)(5)(A) of the Act, these regulations
allow for the incidental, but not
intentional, take (including lethal take)
of small numbers of polar bears and
Pacific walrus so long as the total of
such taking during the specified time
period will have a negligible impact on
the species and will not have an
unmitigable adverse impact on the
availability of the species for
subsistence purposes. Section
101(a)(5)(B) of the Act states that we
shall withdraw, or suspend the
permission to take polar bears if the
taking allowed is having, or may have
more than a negligible impact on polar
bears. In addition, incidental take
authorization does not override
requirements or penalties of other
environmental legislation, such as the
Clean Water Act and the Oil Pollution
Act. In the event of a catastrophic spill
that results in the lethal take of polar
bears or Pacific walrus, we will reassess
the impacts to polar bear and Pacific
walrus populations and reconsider the
appropriateness of authorization for
incidental taking through specific LOAs
or this regulation. Damages are collected
under the Natural Resource Damage
Assessment provision within the
Comprehensive Environmental
Response, Compensation, and Liability
Act. Our incidental take regulations do
not override this responsibility.

Comment: Routine operations pose
great risks to polar bears.

Response: Over the past 6 years while
incidental take regulations have been in
effect, no instances of lethal take have
occurred. We feel the level of non-lethal
incidental take in the form of
harassment that has occurred, and is
likely to occur in the future, does not
constitute “‘great risk.” With this
regulation in place, we have established
communication with Industry that
fosters interactions that minimize
potential impacts to polar bears.
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Harassment that has been permitted
defused incidents that otherwise may
have resulted in lethal take in defense
of human life.

Comment: Effects of chronic spills,
transportation, and other spills and
contaminants on polar bears were not
considered.

Response: We did consider these
indirect and direct effects and have
clarified the types of activities analyzed
and the scope of effects. The results of
our monitoring program for the past 6
years shows that oil spills from any
source have had no discernable impact
on polar bears. In addition to our
monitoring, onsite visits reveal that the
oil and gas industry takes extensive
precautions to avoid and reduce the
release of petroleum products to the
environment. Likewise, should a release
of petroleum products occur, Industry is
required to respond quickly and take
corrective action. To date, we have no
indication that the polar bears have
been affected by spilled oil from any
source.

Records from the Alaska Oil and Gas
Conservation Commission (AOGCC)
indicate that the release of hydrocarbons
from a blowout has not occurred in the
oil fields, onshore or offshore. During
the 50-plus years of drilling on the
North slope, AOGCC records show 6 gas
blowouts and no oil blowouts. In the
winter of 1991/92, an exploratory well
(Cirque #1) in the Kuparuk Field west
of the Colville River did experience a
blowout. However, only gas and sands
were released to the environment. When
tested, no hydrocarbons were detected
in the sands. Through December 1999,
AOGCC records show 3,865 wells were
permitted, and, through November
1999, 12,561,250,991 barrels of oil have
been produced. Although the release of
hydrocarbons from a blowout is
unlikely, it could pose a risk to polar
bears should it occur at an offshore site.

Comment: Polar bears are already
stressed by climate change.

Response: We evaluated the size and
trends of the Beaufort Sea polar bear
population and did not detect changes
caused by industrial effects. Recent re-
analysis of long-term polar bear capture
information indicates that the
population grew during the 1970s and
1980s, and that the population is
currently stable. Anecdotal information
tends to support the position that the
polar bear population is increasing. Our
finding of negligible impact is made for
3 years, the life of the regulations.
Climate change over time is a concern
to us also. However, we have no
evidence that the polar bear population
is stressed by climate change. In the
future, if climate change is shown to

affect the polar bear population, this
issue could affect future evaluations and
findings.

Comment: The long-term cumulative
impacts of harassment, disturbance, and
oil spills on polar bear populations or
habitat use, including selection of
denning sites and success of
reproduction were not considered.

Response: Long-term cumulative
impacts were considered, and we
remain cognizant and concerned
regarding the potential effect of multiple
offshore production facilities on the
Beaufort Sea polar bear population in
the future. Our efforts for this regulatory
action apply through early 2003, and
have focused on the location, level,
frequency, and duration of Industry
activities expected during this period as
well as those activities having occurred
in the past. Biological information we
used in our assessment includes
research publications and data, results
from previous monitoring, information
contained in our 1995 Strategy,
traditional knowledge of polar bear
habitat use, anecdotal observations, and
professional judgment. We evaluated
the sum total of impacts, both direct and
indirect, subtle and acute, likely to
occur from industrial activity. After
considering all available sources of
information, we have no indication,
based on the best scientific information
available, that cumulative effects of
industrial activities had, or would have,
population level effects on rates of
recruitment or survival.

Existing data do not lend themselves
to a quantitative assessment of
cumulative effects of the indirect and
subtle impacts of industrial activity. We
have evaluated direct impacts, such as
oiling, which have a quantifiable
likelihood of occurrence. The more
subtle impacts, such as habitat
selection, harassment, disturbance, and
stress and confounded by difficulties in
detecting changes in life history
parameters caused by human interaction
and issues such as natural variation or
harvest. In order to evaluate these types
of impacts, either individual animals
would need to be followed over time
and a comparison of those exposed to
human influence (e.g., hazing, presence
of activities in denning habitat) versus
those not exposed to human influence
would have to be conducted, or a
comparison of life history parameters
prior to the presence of Industry
activities with life history parameters in
the presence of industrial activities
would have to be done. We hope to
obtain a better understanding through a
concerted effort of various agency and
public interests in the future.

Comment: the cumulative impact of
the Liberty Development project should
be considered.

Response: These regulations will
authorize the incidental take of polar
bears and Pacific walrus for a 3-year
period ending in early 2003. The Liberty
Project has been delayed and is
proposed for startup in 2003. Under
these regulations, no activities
associated with the Liberty Project will
be authorized for the incidental take of
polar bears or Pacific walrus since
information is incomplete or
preliminary at this time. We are
obligated to assess cumulative impacts
for the duration of the proposed
regulations and cannot include
information that is speculative,
incomplete, or beyond the term of these
regulations.

Comment: Regulations are a “License
to Kill” polar bears.

Response: During the past 6 years of
incidental take regulations, no known
instances have occurred where a polar
bear was killed by Industry activities.
Intentional take is not authorized by
these regulations. When polar bears do
encounter Industry activities,
appropriate measures are taken to
safeguard the lives of both humans and
bears.

Comment: Polar bear and Pacific
walrus populations are in decline.

Response: Our September 1998 Stock
Assessment developed according to the
provisions of Section 117 of the Act
indicate that the Beaufort Sea polar bear
populations has experienced growth
since the 1970s and that the population
is at a relatively high level. Recent
reanalysis of long term polar bear
capture information indicates that the
population grew during the 1970s and
1980s and that the population is
currently stable. Pacific walrus occur in
extremely limited numbers in the area
of the regulations. While some studies
show evidence of low productivity in
the walrus populations, we have no
evidence of a population decline.

Comment: Higher rates of incidental
take at production facilities, offshore
operations, and past records of polar
bear sightings during Northstar
activities support a finding of significant
impacts.

Response: We disagree that increases
in the number of polar bear sightings
constitute significant impacts. However,
increases in the numbers of polar bear
sightings to some degree may equate to
increased levels of take. However,
sightings do not necessarily equate to
takes as defined in the regulations.
Similarly, the scale of production and
development activities is greater than
exploration; therefore, it comes as no
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surprise that the majority of polar bear
sightings occur at those facilities; since
the chance of detecting polar bears may
be proportional to the number of
observers. Also it is important to note
that the increase in sighting may be
related to multiple observations of the
same bear as it transits the oil field and
operations are year-round. However, it
is inappropriate to conclude that
development and production at
Northstar constitutes a major expansion
that will have significant population
level effects.

We agree that increased incidental
take associated with the construction of
the Northstar production facility and
sub-sea pipeline is likely, as well as
with production activities. However,
offshore developments occur in only a
small portion of the overall range of the
southern Beaufort Sea stock of polar
bears. We do not consider all sightings
to be takes and these levels of possible
incidental take do not have population-
level effects.

Comment: Despite a trend of
increased level of oil and gas activities
in polar bear habitats and greater
incidental take, the level of take is
assumed to be the same this year as last.

Response: We agree that the increase
in numbers of LOAs issued indicates an
increase in oil and gas industry
activities. An increase in number of
bears sighted, which is not necessarily
a take, is therefore to be expected
because we have more active monitoring
plans in place. We do not agree,
however, that the risk of death to polar
bears and people is heightened. Note
that, since our regulations have been in
place (1993-1999), we have no record of
an encounter resulting in injury to polar
bears or humans. We credit this success
to enhanced employee training and
awareness about polar bear encounters.

In the proposed regulations, we stated
that the types of activities would be
similar to previous years, not that the
level of activities and/or incidental take
or types of take would be similar. The
addition of new development, such as
Northstar, will increase human activity
and the likelihood of polar bear
sightings. We do not believe that the
overall activity level will have a
measurable impact on polar bears
during the 3-year period covered by
these regulations.

Comment: Existing scientific
information on long-term impacts of oil
spill mortality to the population was not
considered.

Response: All existing scientific
information on long-term impacts of oil
spill mortality to the populations was
considered. We are unaware of
additional information which should

have been considered in our analysis.
The commentor provides no indication
of potential sources of additional
information. A preliminary polar bear
population model that estimates the
response of the Beaufort sea polar bear
stock to a one-time removal of polar
bears, as could occur in the event of an
oil spill, is under development and was
tested using an oil spill scenario. While
the underlying concepts of this model
are sound, we consider it a work in
progress that is very sensitive to the
input parameters used. We continue to
work on the model to refine those
parameters.

Comment: Spills from the Endicott
Production Facility were not considered
in previous regulations.

Response: In developing
implementing regulations and making
the required finding of negligible impact
to polar bears and Pacific walrus, and
on the availability of polar bears and
Pacific walrus for taking for subsistence
uses, we considered all possible and
probable impacts. Research conducted
to date reveals that six documented
cases of loss of secondary well control
(blowouts) occurred during the period
1974-1997; no oil spills, fire, or loss of
life occurred in any of the six events. To
date, we have no record of a blowout
directly or indirectly causing the take of
a polar bear or Pacific walrus. Endicott
has an above-surface pipeline similar in
size and function as the other operating
facilities on the North Slope. Pipelines
located above ground increase the
probability of rapid or timely leak
detection, containment, and cleanup.
We did consider the probability and
effects of past activities, including
Endicott, in making our negligible effect
finding for polar bears and no
unmitigable adverse effect for Native
subsistence users. Therefore, Endicott
was considered in the same detail as the
Prudhoe Bay, Kuparuk, and other
operating facilities.

Comment: Construction and operation
of the Northstar facility may affect polar
bear distribution, both directly and
indirectly, by affecting ringed sealed
distribution.

Response: We considered information
contained in the Corps of Engineers’
FEIS for the Northstar project. As
required by NEPA, this document
presents information on the overall
environmental effect of the project in
deciding if a Section 404 discharge
permit should be issued. Our incidental
take regulations provide for
unintentional take of polar bear and
Pacific walrus encountered during
lawfully permitted activities provided
that we find that the activity will have
a negligible impact on the species’ rates

of recruitment or survival. Oil and gas
activities in the Beaufort Sea occupy a
small, yet expanding portion of the
range of polar bears. In our evaluation
of the best available scientific
information, we find that even if the
operation of Northstar would influence
the distribution of ringed seals or polar
bears, or increase interactions between
humans and polar bears, the magnitude
of these changes would not appreciably
affect species’ rates of recruitment or
survival.

We have evaluated monitoring reports
from other “like” type exploratory
drilling activities during open water,
freeze up with broken ice conditions,
solid ice, and break-up and note that
polar bears can be expected to occur
near these facilities during all seasons,
although the magnitude of these
encounters varies within and between
seasons. Thus, while we expect that the
rate of polar bear and human
interactions will increase from
conditions without development, we do
not expect the number or types of
encounters to adversely affect rates of
recruitment and survival.

Regarding the effects of development
activities on ringed seals, we note that
scientific information is limited and
does not allow for quantitative
assessment of the effects of these
activities on ringed seals. The National
Marine Fisheries Service (NMFS) is
conducting monitoring programs on the
Northstar facility focused on assessing
the effects of industrial development on
ringed seal distribution. We anticipate
further discussions with the NMFS on
this study and its application to
questions about polar bear and prey
relationships near the Northstar facility,
and for coordinating future monitoring
programs of mutual interest by our
agencies. Consideration of the best
available scientific information
indicates that Northstar or other
industrial activities considered within
the scope of the regulation are not likely
to and not reasonably expected to affect
ringed seal populations to the point of
measurably reducing polar bear rates of
recruitment or survival. The NMFS
states in its proposed ‘“‘taking”
regulations published in the Federal
Register on October 22, 1999, (64 FR
57010) that because the taking of ringed
seals incidental to Northstar activities
will be almost exclusively by incidental
harassment and no serious injury or
mortality is expected as a result of
Northstar construction and operation,
fluctuating population levels should be
of little consequence.
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Assessment Risk

Comment: The number of bears
potentially affected is unacceptable.

Response: Regulations that authorize
the incidental take of polar bears and
Pacific walrus have been in place on the
North Slope of Alaska for 6 years. Our
monitoring results during that period
suggest that the impact of Industry
activities have been negligible.

The greatest amount of concern
appears to be in regard to the Northstar
project and the use of a sub-sea
pipeline. We acknowledge that, if an oil
spill were to occur during the fall or
spring broken-ice periods, a significant
impact to polar bears could occur. In
our risk assessment analysis, we
followed Congressional direction in
balancing the potential for a significant
impact with the likelihood of that event
occurring. For example, while our
analysis showed that up to 108 polar
bears could be killed by a spill, we
estimate the likelihood of this event is
roughly 1 in 30,000. The specific
Congressional direction that justifies
balancing probabilities with impacts
follow:

If the potential effects of a specified
activity are conjectural or speculative, a
finding of negligible impact may be
appropriate. A finding of negligible impact
may also be appropriate if the probability of
occurrence is low but the potential effects
may be significant. In this case, the
probability of occurrence of impacts must be
balanced with the potential severity of harm
to the species or stock when determining
negligible impact. In applying this balancing
test, the Service will thoroughly evaluate the
risks involved and the potential impacts on
marine mammal populations. Such
determination will be made based on the best
available scientific information. 53 FR at
8474: accord, 132 Cong. Rec. S 16305 (Oct 15,
1986)

In the event of a catastrophic spill,
Section 101(a)(5)(B) of the Act states
that we may withdraw, or suspend the
permission to take polar bears if the
taking allowed is having, or may have
more than a negligible impact on polar
bears.

Comment: Oil spill probabilities
presented in the Northstar FEIS contain
considerable uncertainty.

Response: The probabilities of an oil
spill presented in the Northstar FEIS
were based on spill probabilities from
other data sets in the Gulf of Mexico and
Europe. Those data sets contain causes
of oil spills that are unlikely to occur in
the Arctic, such as damage from anchors
and fishing trawlers. Conversely, they
do not contain potential causes of oil
spills unique to the Arctic, such as ice
gouging and strudel scour. In addition,
the Northstar pipeline will incorporate

conservative design criteria, quality
assurance programs, and internal
inspection programs. While all these
factors are likely to affect the actual
Northstar spill probabilities, none of
them can be quantified at this time.
Therefore, we used oil spill probabilities
calculated using the exposure variables
presented in the Northstar FEIS.

Comment: The oil spill trajectory on
polar bears provided shows major
impacts from a spill.

Response: The oil spill trajectory
analysis was designed to quantify the
potential impacts of an oil spill from
Northstar. The results are probabilistic
and, therefore, cannot be directly
compared to the mortality estimate in
the Northstar FEIS, for which no
probability was given.

Determination of risk involves two
components: (1) The likelihood that an
event will occur, and (2) the
consequences of that event. The number
of polar bears potentially impacted by a
spill do not constitute “risk’” without a
measure of likelihood. We acknowledge
that, if a spill were to occur during
broken ice periods, major impacts to
polar bears could result. However, the
likelihood of this occurrence is
sufficiently small to warrant a finding of
negligible impact.

Comment: Oil spill trajectory
information shows additional risk, such
as spills during September or
aggregations of bears, that were not
considered in this analysis.

Response: Ice conditions in the
Beaufort Sea are variable during
September. In some years, the ice is
adjacent to the shore, and in other years
it remains offshore. The distribution of
polar bears is largely dependent on the
distribution of sea ice. Therefore, we
chose to model a broken ice scenario in
October when polar bear distributions
are less variable. While the analysis
could have been conducted on a month-
by-month basis, we did not feel that this
level of resolution would significantly
improve the model.

Polar bear distribution data was based
on over 10,000 radio and satellite-
telemetry relocations. Anecdotal
information on polar bear sightings is
not suitable for incorporation into the
analysis. Similarly, we did not have
sufficient information (location, dates or
occurrence, duration, number of bears,
etc.) about polar bear aggregations to
include them in the model. However,
since capture and telemetry
observations constitute a random
sample of the population, the results
reflect an “average” distribution of polar
bears.

Comment: Oil spill trajectory analysis
was not done for maximume-sized spill

or for the full duration of time that oil
would spread and be available in the
environment.

Response: In the oil spill trajectory
model, we modeled the spill that would
be consistent with the oil spill
probabilities presented in the Northstar
FEIS. We did not choose to model the
worst-case scenarios, as they are
associated with well blowouts. While
blowouts are possible, data from the
Alaska Oil and Gas Conservation
Committee indicate that only 6 gas
blowouts, and no oil blowouts, have
occurred during all North Slope drilling
operations over the past 50 years.
Therefore, we conclude that the
likelihood of occurance for these worst-
case scenarios are exceedingly small,
constitute little risk to polar bears, and
need not be modeled.

The trajectory model showed
considerable variability in the spread of
oil; some trajectories moved
considerable distances, while others did
not. This variability is reflected in the
estimated numbers of polar bears that
would be impacted by a spill. Therefore,
the results of this analysis must be
considered from a probabilistic
perspective. The purpose of this
modeling exercise was to quantify the
risk to polar bears in general terms. We
feel the level of detail included in the
oil spill trajectory model, polar bear
distribution model, and risk assessment
was appropriate for the data at hand.

Comment: The Polar Bear Risk
Analysis for the Northstar Project in the
proposed rule is scientifically flawed,
ignores available information, and
cannot be used to overturn the results of
the Northstar Draft and Final
Environmental Impact Statements (EIS)
prepared by the U.S. Army Corps of
Engineers, nor to make findings of
negligible impact to polar bear
populations or subsistence.

Response: The Polar Bear Risk
Analysis was favorably reviewed by
other scientists, statisticians, and
modeling experts. The oil spill
probabilities used in the risk analysis
were calculated based on exposure
variables and oil production estimates
from the Northstar EIS. Additional
“important oil spill risks” could not be
quantified and, therefore, were not
included in the analysis.

We disagree with the stated opinion
that ““a risk analysis approach is
inappropriate, given the devastating
effects of a spill in the event that it
occurs.” Managing by the worst-case
scenario without consideration of the
likelihood of occurrence is not practical.
Following that rationale, people would
not fly on commercial airlines, as the
worst-case scenario is for hundreds of
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fatalities. To the contrary, risk analysis
indicates that air travel is one of the
safest modes of transportation available.

We acknowledge that the risk analysis
was simplistic, but we believe the level
of analysis used was appropriate for the
available data. We disagree with the
statement that the results “downgrade
conclusions about impacts from a spill.”
In our opinion, the results provide the
context necessary to interpret those
impacts. We consider this approach to
be an improvement over previous
impact assessments.

Comment: Regardless of the
probability of a major spill, or series of
smaller spills, the effect on polar bear
populations and habitats would be
significant and cannot be ignored.

Response: We remain concerned
about the impacts from a potential oil
spill from Northstar. However, without
some measure of probability, assessing
the risk to polar bears is impossible. In
this regard, we believe a risk assessment
approach is appropriate.

The Northstar FEIS did not present a
probability associated with the mortality
estimate of 30 bears. The probability of
an oil spill impacting an aggregation of
polar bears is the product of: (1) the
probability of a spill occurring; (2) the
probability of an aggregation of bears
being present; and (3) the probability of
the spill contacting the aggregation.

Comment: Movement patterns and
habitat use by females may not be
representative of those of other
demographic classes (i.e., males and
juveniles) in the polar bear population.

Response: At this time, a technique to
follow movements of adult males is not
available, although some testing of ear
tag transmitters and subcutaneous
implanted transmitters has been
attempted with limited success. Radio
collars have not been successful on male
polar bears due to the shape of their
neck and head. Also, radio collars are
not used to collect information on cubs
because of their rapid rate of growth and
possible injury to the bear. Without
adequate information about these other
demographic classes, we made the
untested assumption that females were
representative of the entire population.
We acknowledge that additional data in
this area would be desirable.

Comment: Cumulative impacts from
Northstar should be considered beyond
the 3-year period of the regulations.

Response: While operation of the
Northstar facility is anticipated to last
for at least 15 years, our cumulative
impact assessment can only look 3 years
into the future. We are obligated to
assess cumulative impacts for the
duration of the regulation and not to
include information that is speculative,

incomplete, or beyond the scope of the
regulations. Any information and our
assessment of effects on polar bears
regarding future operations at the
Northstar site would occur in future
regulations.

Comment: Unpublished data,
modeling activities, and reports used in
determining the effects of oil and gas
industry activities should be available
for review

Response: The proposed rule
announced that persons seeking further
information on the proposed rulemaking
should contact our Marine Mammals
Management Office. Persons still
seeking materials used in the
production of these implementing
regulations may request them from the
U.S. Fish and Wildlife Service, Marine
Mammals Management Office, 1011 East
Tudor Road, Anchorage, AK 99503.

Oil Spill Response

Comment: It is impossible to clean up
an oil spill during broken ice
conditions.

Response: In our risk assessment
analysis, we assumed that cleanup
would not occur, but we also assumed
that the chance of a spill is small and
that containment would occur. Industry
is working to develop better technology
for cleanup and spill detection.

Comment: Spill response drill results
and failure to comply with conditions of
the Northstar Oil Spill Contingency Plan
(C-Plan) provide reason for concern.

Response: The oil spill contingency
plan was approved by the Alaska
Department of Environmental
Conservation, the U.S. Department of
Transportation, the U.S. Coast Guard,
and the Minerals Management Service.
We were actively involved in the
development of the Area Plan that
establishes standards for the oil spill
contingency plan and identifies
sensitive resource areas. We believe the
oil spill contingency plan does describe
feasible techniques to minimize impacts
of oil spills.

We are concerned about the efficacy
of cleanup and containment efforts
should a spill occur in the marine
environment. Given the uncertainties
associated with cleanup and
containment, modeling all the possible
cleanup and containment scenarios that
could occur was not possible. Instead,
we modeled a spill that was contained
72 hours after the final release of oil as
required in the Northstar C-Plan. Any
cleanup or containment that might
occur prior to that point would decrease
the size of the spill and, therefore, the
potential impacts.

Comment: Incidental take associated
with oil spill response activities was not
considered.

Response: Incidental take associated
with oil spill response activities was
considered. Similar to mortality levels,
the level of the type of incidental take,
which includes harassment and
deterrence, must be balanced with a
likelihood of occurrence of a spill,
which we believe to be small. However,
in the event of a spill, we feel that
nonlethal takes in the form of deterrence
are preferable to the alternative.

Comment: Spilled oil trapped under
solid ice may impact polar bears at a
later time when the ice melts.

Response: In our modeling exercise,
we believed that movement of oil during
solid ice conditions and the potential
for contact with polar bears is minimal
and removed the scenario from further
analysis. We recognized that movement
of oil trapped beneath ice is possible
over time, but believe that recovery of
a portion of the oil trapped beneath ice
and weathering of remaining oil would
minimize potential impacts that may
occur to polar bears at a later time. The
indirect or latent effects of oiling are not
qualified. We disagree with the
assumption that no effective means exist
for containing removing oil trapped
beneath ice during the winter months.
Review of the techniques for
containment and removal of spilled oil
in the solid ice conditions detailed in
the oil spill contingency plan provides
plausible explanation of the potential
for greater effectiveness in cleanup of oil
in these conditions. We acknowledge
that 100 percent effectiveness of
containment or cleanup is not possible.
We believe that a greater potential
impact to polar bears is illustrated in the
open water or broken ice conditions
scenarios, and we have chosen to focus
our analysis on these scenarios. We
have further clarified our rationale for
excluding impact analysis for solid ice
conditions within the final regulation
and have included reference to the BPX
oil spill contingency plan.

Monitoring

Comment: Monitoring results for 1998
and 1999 were not analyzed.

Response: In June 1998, we prepared
a monitoring report, which is available
for public review, that covered the
period from 1994 to 1997. That
monitoring report identifies activities
that were recorded under the authority
of an LOA. Our monitoring database is
continually updated, and a new
monitoring report will be prepared after
monitoring results are compiled for the
winter 1999/2000 season. Preliminary
analysis of monitoring reports from
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1998 and 1999 indicate that the number
of encounters between polar bears and
industry activities were comparable to
1997.

Comment: Monitoring and reporting
requirements are vague and inadequate.

Response: The site-specific
monitoring programs are designed to
provide information on the number of
bears encountered at or near industrial
sites, how bears react, information
regarding hazing of bears if necessary,
and information on lethal interactions
should they occur. It is true that existing
site-specific monitoring observations, by
themselves, do not entirely provide the
type of information necessary to
evaluate the long-term, indirect, subtle
effects of the activity or provide a
quantitative measurement of effect on
the population. We are currently
considering changes to monitoring and
reporting requirements that, while not
specified in these regulations, can be
implemented as conditions to LOAs.

Required Determinations

We have prepared an Environmental
Assessment (EA) in conjunction with
this rulemaking and concluded in a
Finding of No Significant Impact
(FONSI) that this is not a major Federal
action significantly affecting the quality
of the human environment within the
meaning of Section 102(2)(C) of the
National environmental Policy Act of
1969. For a copy of the EA and FONSI,
contact the individual identified above
in the section entitled, FOR FURTHER
INFORMATION CONTACT.

This document has not been reviewed
by the Office of Management and
Budget under Executive Order 12866
(Regulatory Planning and Review). This
final rule will not have an annual effect
of $100 million or more on the
economy; will not adversely affect in a
material way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
will not create a serious inconsistency
or otherwise interfere with an action
taken or planned by another agency;
does not alter the budgetary effects or
entitlements, grants, user fees, or loan
programs or the rights or obligations of
their recipients; and does not raise
novel legal or policy issues. Expenses
will be related to, but not necessarily
limited to, the development of
applications for regulations and LOAs,
monitoring, record keeping, and
reporting activities conducted during
Industry oil and gas operations,
development of polar bear interaction
plans, and coordination with Alaska
Natives to minimize effects of
operations on subsistence hunting.

Compliance with the rule is not
expected to result in additional costs to
Industry that it has not already been
subjected to for the previous 6 years.
Realistically, these costs are minimal in
comparison to those related to actual oil
and gas exploration, development, and
production operations. The actual costs
to Industry to develop the petition for
promulgation of regulations (originally
developed in 1997) and LOA requests
probably does not exceed $500,000 per
year, short of the “major rule” threshold
that would require preparation of a
regulatory impact analysis. As is
presently the case, profits will accrue to
Industry; royalties and taxes will accrue
to the Government; and the rule will
have little or no impact on decisions by
Industry to relinquish tracts and write
off bonus payments.

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
The rule is also not likely to result in
a major increase in costs or prices for
consumers, individual industries, or
government agencies or have significant
adverse effects on competition,
employment, productivity, innovation,
or on the ability of U.S.-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

We have also determined that this
rule will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
flexibility Act, 5 U.S.C. 601 et seq. Oil
companies and their contractors
conducting exploration, development,
and production activities in Alaska have
been identified as the only likely
applicants under the regulations. These
potential applicants have not been
identified as small businesses. The
analysis for this rule is available from
the person in Alaska identified above in
the section entitled, FOR FURTHER
INFORMATION CONTACT.

This final rule is not expected to have
a potential takings implication under
Executive Order 12630 because it will
authorize the incidental, but not
intentional, take of polar bear and
walrus by oil and gas industry
companies and thereby exempt these
companies from civil and criminal
liability.

This final rule also does not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism Assessment under Executive
Order 13132. In accordance with the
Unfunded Mandates Reform Act (2
U.S.C. 1501, et seq.), this rule will not
“significantly or uniquely” affect small
governments. A Small Government
Agency Plan is not required. The

Service had determined and certifies
pursuant to the Unfunded Mandates
Reform Act that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. This
rule will not produce a Federal mandate
of $100 million or greater in any year,
i.e., it is not a “significant regulatory
action”” under the Unfunded Mandates
Reform Act.

The Departmental Solicitor’s Office
has determined that these regulations
meet the applicable standards provided
in Sections 3(a) and 3(b)(2) of Executive
Order 12988.

The information collection contained
in this rule has been approved by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) and
assigned clearance number 1018-0070.
The OMB approval of our collection of
this information will expire in October
2001. Section 18.129 of this document
contains the public notice information—
including identification of the estimated
burden and obligation to respond—
required under the Paperwork
Reduction Act. Information from our
Marking, Tagging, and Reporting
Program is cleared under OMB Number
1018-0066 pursuant to the Paperwork
Reduction Act. For information on our
Marking, Tagging, and Reporting
Program, see 50 CFR 18.23(f)(12).

The Administrative Procedure Act, 5
U.S.C. 553(d), generally requires that the
effective date of a final rule not be less
than 30 days from publication date of
the rule. Section 553(d)(1) provides that
the 30-day period may be waived if the
rule grants or recognizes an exemption
or relieves a restriction. Since this rule
relieves certain restrictions concerning
take of marine mammals, and is
expected to be published prior to
expiration of existing regulations, we
have determined that this final rule
should be made effective upon date of
publication.

List of Subjects in 50 CFR Part 18

Administrative practice and
procedure, Alaska, Imports, Indians,
Marine mammals, Oil and gas
exploration, Reporting and record
keeping requirements, Transportation.

For the reasons set forth in the
preamble, the Service amends part 18,
Subchapter B of Chapter 1, Title 50 of
the Code of Federal Regulations as set
forth below:

PART 18—MARINE MAMMALS

1. The authority citation for 50 CFR
part 18 continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.
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2. Revise Subpart J to read as follows:

Subpart J—Taking of Marine Mammals
Incidental to Oil and Gas Exploration,
Development, and Production
Activities in the Beaufort Sea and
Adjacent Northern Coast of Alaska

Sec.

18.121 What specified activities does this
rule cover?

18.122 In what specified geographic region
does this rule apply?

18.123 When is this rule effective?

18.124 How do you obtain a Letter of
Authorization?

18.125 What criteria do we use to evaluate
Letter of Authorization requests?

18.126 What does a Letter of Authorization
allow?

18.127 What activities are prohibited?

18.128 What are the monitoring and
reporting requirements?

18.129 What are the information collection
requirements?

§18.121 What specified activities does
this rule cover?

Regulations in this subpart apply to
the incidental, but not intentional, take
of small numbers of polar bear and
Pacific walrus by you (U.S. citizens as
defined in § 18.27(c)) while engaged in
oil and gas exploration, development,
and production activities and
environmental monitoring associated
with oil and gas industry activities in
the Beaufort Sea and adjacent northern
coast of Alaska. The offshore

exploration, development, and
production facility, known as Northstar,
is covered by this rule. Future offshore
development and production, such as
the proposed Liberty project, is not
covered by this rule.

§18.122 In what specified geographic
region does this rule apply?

This rule applies to the specified
geographic region defined by a north/
south line at Barrow, Alaska, and
includes all Alaska coastal areas, State
waters, and all Outer Continental Shelf
waters east of that line to the Canadian
border and an area 25 miles inland from
Barrow on the west to the Canning River
on the east. The Arctic National Wildlife
Refuge is excluded from this rule.

Barrowg
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§18.123 When is this rule effective?

Regulations in this subpart are
effective March 30, 2000 and remain
effective through March 31, 2003, for
year-round oil and gas exploration,
development, and production activities.

§18.124 How do you obtain a Letter of
Authorization?

(a) You must be a U.S. citizen as
defined in § 18.27(c) of this part.

(b) If you are conducting an oil and
gas exploration, development, or
production activity in the specified
geographic region described in § 18.122
that may take a polar bear or Pacific
walrus in execution of those activities

and desire incidental take authorization
under this rule, you must apply for a
Letter of Authorization for each
exploration activity or a Letter of
Authorization for each development and
production area. You must submit the
application for authorization to our
Alaska Regional Director (See 50 CFR
2.2 for address) at last 90 days prior to
the start of the proposed activity.
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(c) Your application for a Letter of
Authorization must include the
following information:

(1) A description of the activity, the
dates and duration of the activity, the
specific location, and the estimated area
affected by that activity.

(2) A site-specific plan to monitor the
effects of the activity on the behavior of
polar bear and Pacific walrus that may
be present during the ongoing activities.
Your monitoring program must
document the effects to these marine
mammals and estimate the actual level
and type of take. The monitoring
requirements will vary depending on
the activity, the location, and the time
of year.

(3) A polar bear awareness and
interaction plan. For the protection of
human life and welfare, each employee
on site must complete a basic polar bear
encounter training course.

(4) A Plan of Cooperation to mitigate
potential conflicts between the
proposed activity and subsistence
hunting. This Plan of Cooperation must
identify measures to minimize adverse
effects on the availability of polar bear
and Pacific walrus for subsistence uses
if the activity takes place in or near a
traditional subsistence hunting area.
You must contact affected subsistence
communities to discuss potential
conflicts caused by location, timing, and
methods of proposed operations. You
must make reasonable efforts to assure
that activities do not interfere with
subsistence hunting or that adverse
effects on the availability of polar bear
or Pacific walrus are properly mitigated.

§18.125 What criteria do we use to
evaluate Letter of Authorization requests?

(a) When you request a Letter of
Authorization, we will evaluate each
request for a Letter of Authorization
based on the specific activity and the
specific geographic location. We will
determine whether the level of activity
identified in the request exceeds that
considered by us in making a finding of
negligible impact on the species and a
finding of no unmitigable adverse
impact on the availability of the species
for take for subsistence uses. If the level
of activity is greater, we will reevaluate
our findings to determine if those
findings continue to be appropriate
based on the greater level of activity that
you have requested. Depending on the
results of the evaluation, we may allow
the authorization to stand as is, add
further conditions, or withdraw the
authorization.

(b) In accordance with §18.27(f)(5) of
this part, we will make decisions
concerning withdrawals of Letters of
Authorization, either on an individual

or class basis, only after notice and
opportunity for public comment.

(c) The requirement for notice and
public comment in § 18.125(b) will not
apply should we determine that an
emergency exists that poses a significant
risk to the well-being of the species or
stock of polar bear or Pacific walrus.

§18.126 What does a Letter of
Authorization allow?

(a) Your Letter of Authorization may
allow the incidental, but not intentional,
take of polar bear and Pacific walrus
when you are carrying out one or more
of the following activities:

(1) Conducting geological and
geophysical surveys and associated
activities;

(2) Drilling exploratory wells and
associated activities;

(3) Developing oil fields and
associated activities;

(4) Drilling production wells and
performing production support
operations; and

(5) Conducting environmental
monitoring activities associated with
exploration, development, and
production activities to determine
associated impacts.

(b) You must use methods and
conduct activities identified in your
Letter of Authorization in a manner that
minimizes to the greatest extent
practicable adverse impacts on polar
bear and Pacific walrus, their habitat,
and on the availability of these marine
mammals for subsistence uses.

(c) Each Letter of Authorization will
identify allowable conditions or
methods that are specific to the activity
and location.

§18.127 What activities are prohibited?

(a) Intentional take of polar bears or
Pacific walrus; and

(b) Any take that fails to comply with
the terms and conditions of these
specific regulations or of your Letter of
Authorization.

§18.128 What are the monitoring and
reporting requirements?

(a) We require holders of Letters of
Authorization to cooperate with us and
other designated Federal, State, and
local agencies to monitor the impacts of
oil and gas exploration, development,
and production activities on polar bear
and Pacific walrus.

(b) Holder of Letters of Authorization
must designate a qualified individual or
individuals to observe, record, and
report on the effects of their activities on
polar bear and Pacific walrus.

(c) We may place an observer on site
of the activity on board drill ships, drill
rigs, aircraft, icebreakers, or other

support vessels or vehicles to monitor
the impacts of your activity on polar
bear and Pacific walrus.

(d) For exploratory activities, holders
of a Letter of Authorization must submit
a report to our Alaska Regional Director
within 90 days after completion of
activities. For development and
production activities, holders of a Letter
of Authorization must submit a report to
our Alaska Regional Director by January
15 for the preceding year’s activities.
Reports must include, at a minimum,
the following information:

(1) Dates and times of activity;

(2) Dates and locations of polar bear
or Pacific walrus activity as related to
the monitoring activity; and

(3) Results of the monitoring activities
including an estimated level of take.

§18.129 What are the information
collection requirements?

(a) The collection of information
contained in this subpart has been
approved by the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
and assigned clearance number 1018—
0070. We need to collect information in
order to describe the proposed activity
and estimate the impacts of potential
takings by all persons conducting the
activity. We will use the information to
evaluate the application and determine
whether to issue specific regulations
and, subsequently, Letters of
Authorization.

(b) For the initial year, we estimate
your burden to be 200 hours to develop
an application requesting us to
promulgate incidental take regulations.
For the initial year and annually
thereafter when you conduct operations
under this rule, we estimate an 8-hour
burden per Letter of Authorization, a 4-
hour burden for monitoring, and an 8-
hour burden per monitoring report. You
must respond to this information
collection request to obtain a benefit
pursuant to Section 101(a)(5) of the
Marine Mammal Protection Act. You
should direct comments regarding the
burden estimate or any other aspect of
this requirement to the Information
Collection Clearance Officer, U.S. Fish
and Wildlife Service, Department of the
Interior, Mail Stop 222 ARLSQ, 1849 C
Street, NW., Washington, D.C. 20240,
and the Office of Management and
Budget, Paperwork Reduction Project
(1018-0070), Washington, D.C. 20503.

Dated: March 23, 2000.
Donald J. Barry,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 00-7912 Filed 3—29-00; 8:45 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 990713189-9335-02; I.D.
060899B]

RIN 0648—-AK79

Fisheries of the Northeastern United
States; Spiny Dogfish Fishery
Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; delay of
effectiveness.

SUMMARY: NMFS delays the effective
date of a final rule published January
11, 2000, from March 27, 2000, until
April 3, 2000. The final rule was to have
been effective February 10, 2000;
however, its effectiveness was delayed
until March 15, 2000, and again until
March 27, 2000. The final rule will
implement approved management

measures for the spiny dogfish fishery,
as contained in the Spiny Dogfish
Fishery Management Plan (FMP). This
action is being taken in order to provide
the Secretary of Commerce with
adequate time to evaluate the
alternatives offered by the Mid-Atlantic
and New England Fishery Management
Councils (Councils) before proceeding
with implementation of the FMP.
DATES: The effective date of the final
rule implementing the Spiny Dogfish
Fishery Management Plan (published on
January 11, 2000, at 65 FR 1557) and
whose effectiveness was delayed twice,
first, to March 15, 2000 (65 FR 7461,
February 15, 2000), and second, to
March 27, 2000 (65 FR 15110, March 21,
2000), is further delayed until April 3,
2000.

FOR FURTHER INFORMATION CONTACT:
Richard Pearson, Fishery Policy
Analyst, at 978—-281-0279.
SUPPLEMENTARY INFORMATION: The FMP
was developed jointly by the Councils,
with the Mid-Atlantic Council having
the administrative lead. A Notice of
Availability for the FMP was published
in the Federal Register on June 29, 1999
(64 FR 34759), and solicited public

comment through August 30, 1999. The
proposed rule to implement the FMP
was published in the Federal Register
on August 3, 1999 (64 FR 42071), and
solicited public comments through
September 17, 1999. NMFS made the
decision to partially approve the FMP
on September 29, 1999. A final rule to
implement the FMP was published in
the Federal Register January 11, 2000
(65 FR 1557), to be effective on February
10, 2000. A delay in effectiveness of the
final rule was filed on February 10,
2000, and published on February 15,
2000 (65 FR 7460), which made the
effective date of this rule March 15,
2000. A second delay in effectiveness of
the final rule was filed on March 15,
2000, and published on March 21, 2000
(65 FR 15110), which made the effective
date of this rule March 27, 2000. The
final rule will now be effective April 3,
2000.

Dated: March 27, 2000.
Andrew J. Kemmerer,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Services.

[FR Doc. 00-7860 Filed 3—27-00; 3:25 pm]
BILLING CODE 3510-22-F



16845

Proposed Rules

Federal Register
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Thursday, March 30, 2000

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-CE—20-AD]

RIN 2120-AA64

Airworthiness Directives; The New

Piper Aircraft, Inc. PA-42 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain The
New Piper Aircraft, Inc. (Piper) PA—42
series airplanes. The proposed AD
requires that you revise the Airplane
Flight Manual (AFM) to include
requirements for activation of the
airframe pneumatic deicing boots. The
proposed AD is the result of reports of
in-flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated. The actions specified by
the proposed AD are intended to assure
that flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this rule on or before June
2, 2000.

ADDRESSES: Submit comments in
triplicate to FAA, Central Region, Office
of the Regional Counsel, Attention:
Rules Docket No. 2000-CE-20-AD, 901
Locust, Room 506, Kansas City,
Missouri 64106. Comments may be
inspected at this location between 8
a.m. and 4 p.m., Monday through
Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: John
P. Dow, Sr., Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426—2169.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments in triplicate to
the address specified under the caption
ADDRESSES.The FAA will consider all
comments received on or before the
closing date. We may amend the
proposed rule in light of comments
received. Factual information that
supports your ideas and suggestions is
extremely helpful in evaluating the
effectiveness of the proposed AD action
and determining whether we need to
take additional rulemaking action.

The FAA is re-examining the writing
style we currently use in regulatory
documents, in response to the
Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on whether
the style of this document is clearer, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain
language initiative at http://
www.plainlanguage.gov.

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed rule that might
suggest a need to modify the rule. You
may examine all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each FAA contact with the
public that concerns the substantive
parts of the proposed AD.

If you want us to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“‘Comments to Docket No. 2000—CE-20—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What events have caused this AD? On
January 9, 1997, an Empresa Brazileira
de Aeronautica, S.A. (EMBRAER) Model
EMB-120RT series airplane was
involved in an uncommanded roll
excursion and consequent rapid descent
that resulted in an accident near
Monroe, Michigan. The post-accident
investigation conducted by the National
Transportation Safety Board (NTSB)
concluded that the airplane had
accumulated a thin, rough layer of ice
on its lifting surfaces. That
accumulation of ice, in combination
with the slowing of the airplane to an
airspeed inappropriate for the icing
conditions in which the airplane was
flying, resulted in loss of control that
was not corrected before the airplane
impacted the ground. The NTSB also
concluded that the flight crew did not
activate the wing and tail pneumatic
deicing boots. An NTSB
recommendation related to this accident
requested that FAA mandate that
pneumatic deicing boots be turned on as
soon as the airplane enters icing
conditions.

We reviewed the icing-related
incident history of certain airplanes and
we determined that icing incidents may
have occurred because pneumatic
deicing boots were not activated at the
first evidence of ice accretion. As a
result, the handling qualities or the
controllability of the airplane may have
been reduced due to the accumulated
ice. That factor was present in the
accident discussed previously and, as
such, constitutes an unsafe condition.

Based on the incidents above, we
initiated AD action against several make
and model airplanes, including The
New Piper Aircraft, Inc. (Piper) PA-31
series airplanes (Docket No. 99—CE—49—
AD). The AD’s required revising the
Airplane Flight Manual (AFM) to
include requirements for activation of
the airframe pneumatic deicing boots.

Comments received on Docket No.
99-CE-49-AD indicated that the
proposed actions should also apply to
Piper PA—42 series airplanes. Rather
than hold up the AD on the Piper PA—
31 series airplanes, we decided to
initiate a separate AD action (NPRM) for
the Piper Models PA-42, PA42-720,
PA42-720R, and PA42-1000 airplanes.

What are the consequences if the
condition is not corrected? This
condition, if not corrected, could lead to
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reduced controllability of the aircraft
due to adverse aerodynamic effects of
ice adhering to the airplane prior to the
first deicing cycle.

The FAA’s Determination and an
Explanation of the Provisions of the
Proposed AD

What has FAA decided? After
examining the circumstances and
reviewing all available information
related to the incidents described above,
we have determined that:

—an unsafe condition referenced in this
document exists or could develop on
other Piper PA—42 series airplanes of
the same type design; and

—AD action should be taken in order to
prevent reduced controllability of the
aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

What does this AD require? The
proposed AD requires you to revise the
Limitations Section of the AFM to
include requirements for activation of
pneumatic deicing boots at the first
indication of ice accumulation on the
airplane.

Cost Impact

How many airplanes does the
proposed AD impact? We estimate that
120 airplanes in the U.S. registry would
be affected by the proposed AD.

What is the cost impact of the initial
inspection on owners/operators of the
affected airplanes? We estimate that it
would take approximately 1 workhour
per airplane to accomplish the proposed
AFM revisions. Accomplishing the
proposed AFM revision requirements of
this NPRM may be performed by the
owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7), and must be
entered into the aircraft records showing
compliance with the proposed AD in
accordance with section 43.9 of the
Federal Aviation Regulations (14 CFR
43.9). The only cost impact of the
proposed AD is the time it would take
each owner/operator of the affected
airplanes to insert the information into
the AFM.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

The New Piper Aircraft, Inc.: Docket No.
2000—-CE-20-AD.

(a) What airplanes are affected by this AD?
Models PA-42, PA-42-720, PA—42-720R,
and PA—42-1000 airplanes, all serial
numbers, that are:

(1) Equipped with pneumatic deicing
boots; and

(2) Certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register. The AD
does not apply to your airplane if it is not
equipped with pneumatic de-icing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse
aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You

must accomplish this action within the next
10 calendar days after the effective date of
this AD, unless already accomplished. You
may insert a copy of this AD in the AFM to
accomplish this action:

““e Except for certain phases of flight where
the AFM specifies that deicing boots
should not be used (e.g., take-off, final
approach, and landing), compliance with
the following is required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must
be activated:

—At the first sign of ice formation
anywhere on the aircraft, or upon
annunciation from an ice detector
system, whichever occurs first; and

—The system must either be continued to
be operated in the automatic cycling
mode, if available; or the system must be
manually cycled as needed to minimize
the ice accretions on the airframe.

» The wing and tail leading edge pneumatic
deicing boot system may be deactivated
only after:

—Leaving known or observed/detected
icing that the flight crew has visually
observed on the aircraft or was identified
by the on-board sensors; and

—After the airplane is determined to be
clear of ice.”

Note: The FAA recommends periodic
treatment of deicing boots with approved ice
release agents, such as ICEX™, in
accordance with the manufacturer’s
application instructions.

(e) Can the pilot accomplish the action?
Yes. Anyone who holds at least a private
pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(f) Can I comply with this AD in any other
way? Yes.

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.
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(g) Where can I get information about any
already-approved alternative methods of
compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329-
4121; facsimile: (816) 329—-4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

Issued in Kansas Gity, Missouri, on March
22, 2000.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-7878 Filed 3—29-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 16 and 900

[Docket No. 99N-4578]

RIN 0910-AB98

State Certification of Mammography
Facilities

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
implement the patient notification
provisions of the Mammography Quality
Standards Act of 1992 (the MQSA). This
action will permit FDA to authorize
individual States to certify
mammography facilities, to conduct the
inspection of the facilities, to enforce
the MQSA quality standards, and to
administer other related functions. FDA
retains oversight responsibility for the
activities of the States to which this
authority has been delegated and
mammography facilities certified by
those States must continue to meet the
quality standards established by FDA
for mammography facilities nationwide.
The document proposes procedures for
application, approval, evaluation, and
withdrawal of approval of States as
certification agencies. It also proposes
standards to be met by States receiving
this authority.

DATES: Submit written comments on the
proposed rule by June 28, 2000. Written
comments on the information collection
requirements should be submitted by
May 1, 2000.

ADDRESSES: Submit written comments
on the proposed rule to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852.
Submit written comments on the
information collection requirements to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), New Executive Office
Bldg., 725 17th St. NW., rm. 10235,
Washington, DC 20503, Attn: Wendy A.
Taylor, Desk Officer for FDA. The
Regulatory Impact Study (RIS) and cost
analysis is available at the Dockets
Management Branch for review between
9 a.m. and 4 p.m., Monday through
Friday. Requests for copies of the RIS
should be submitted to the Freedom of
Information Staff (HFI-35), Food and
Drug Administration, 5600 Fishers
Lane, rm. 12A-16, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Ruth A. Fischer, Center for Devices and
Radiological Health (HFZ-240), Food
and Drug Administration, 1350 Piccard
Dr., Rockville, MD 20850, 301-594—
3332, FAX 301-594-3306.

SUPPLEMENTARY INFORMATION:

I. Background

The MQSA (Public Law 102-539) was
enacted on October 27, 1992. The
purpose of the legislation was to
establish minimum national quality
standards for mammography. The
MQSA required that to provide
mammography services legally after
October 1, 1994, all mammography
facilities, except facilities of the
Department of Veterans Affairs, had to
be accredited by an approved
accreditation body and certified by the
Secretary of Health and Human Services
(the Secretary). The authority to approve
accreditation bodies and to certify
facilities was delegated by the Secretary
to FDA. The MQSA replaced a
patchwork of Federal, State, and private
standards with uniform Federal
standards designed to ensure that all
women nationwide receive adequate
quality mammography services. On
October 9, 1998, the Mammography
Quality Standards Reauthorization Act
(the MQSRA) (Public Law 105-248) was
enacted to extend the MQSA through
fiscal year 2002.

A. Provisions of the MQSA

The key requirements of MQSA to be
met by the facilities in order to receive
and maintain their FDA certification
include:

(1) Compliance with quality standards
for personnel, equipment, quality
assurance programs, and reporting and
recordkeeping procedures.

(2) Accreditation by private, nonprofit
organizations or State agencies that have
been approved by FDA as meeting
standards established by the agency for
accreditation bodies and that continue
to pass annual FDA reviews of their
activities. As part of the accreditation
process, the accreditation body must
evaluate for quality actual clinical
mammograms from each unit in the
facility, and determine that the facility
quality standards have been met.

(3) Demonstration of continued
compliance with the facility quality
standards through annual inspections
performed by FDA-certified Federal or
State Inspectors.

B. Accomplishments to Date

Interim facility quality standards were
published in the Federal Register of
December 21, 1993 (58 FR 67558), and
used as the basis for the initial
certification of mammography facilities
by October 1, 1994, the date by which
mammography facilities had to have an
FDA certificate in order to continue
lawfully providing mammography
services. In the Federal Register of
October 28, 1997 (62 FR 55852), more
comprehensive facility quality
standards and accreditation body
requirements were published, which
became effective on April 28, 1999. Five
accreditation bodies, the American
College of Radiology (ACR) and the
States of Arkansas, California, Iowa, and
Texas, have been approved by FDA to
accredit mammography facilities.
Approximately 250 Federal and State
inspectors were trained and certified to
conduct the MQSA inspections, and the
5th year of inspections has now begun.
The number of certified mammography
facilities varies with time but typically
is slightly under 10,000.

C. Role of the States

State agencies have played a very
important role in the development and
implementation of the MQSA program.
As already noted, four of the five
accreditation bodies are States, thus
providing an alternative to the ACR for
accreditation of facilities within the
borders of the accrediting States. Most
of the FDA-certified inspectors are State
personnel who, working under contract
with FDA, have conducted the great
majority of the inspections. FDA
currently has contracts for the
performance of inspections with 46
States, the District of Columbia, Puerto
Rico, and New York City.

MQSA also provides for an even more
significant State role in the MQSA
program. In accordance with section
354(q) of the Public Health Service Act
(the PHS Act) (42 U.S.C. 263b(q)), States
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may become the certifying agency for
mammography facilities operating
within their borders and also may be
delegated other important
responsibilities, such as the conduct of
the inspections of the facilities they
certify and enforcement of MQSA
quality standards. The purpose of this
proposed rule is to establish the
requirements to be met by States as
Certification Agencies (commonly
known as and hereafter referred to as
States as Certifiers (SAC’s)) and the
procedures for the application,
approval, and withdrawal of approval of
SAC’s.

D. The Patient Notification Provisions

Section 354(q) of the PHS Act allows
FDA to delegate to qualified States, the
authority for: (1) Issuing, renewing,
suspending, and revoking certificates,
(2) conducting annual facility
inspections and followup inspections,
and (3) implementing and enforcing the
MQSA quality standards for
mammography facilities within the
jurisdiction of the qualified State.

To be approved, a State must: (1)
Have enacted laws and issued
regulations equivalent to the MQSA
standards and regulations, (2) have the
legal authority and qualified personnel
to enforce those laws and regulations,
(3) devote adequate funds to the
administration and enforcement of those
laws and regulations, and (4) provide
FDA with information and reports, as
required.

FDA is to retain exclusive
responsibility for: (1) Establishing
quality standards, (2) approving
accreditation bodies, (3) approving and
withdrawing approval of State
certification agencies, and (4)
maintaining oversight over State
certification programs. Moreover, FDA
retains authority to suspend or revoke
the certificate of facilities within an
approved State, and to take other
administrative and judicial actions
against such facilities provided for in
the MQSA.

E. Development of the SAC Proposed
Rule

This proposed rule covers procedures
for application for FDA approval as a
certification agency and the
requirements and responsibilities of
such agencies. It also establishes
procedures for oversight of approved
States and for withdrawal of approval.
Four sources of information were relied
upon by FDA in developing these
regulations, in addition to the expertise
and research of FDA personnel.

First, the proposed SAC program was
discussed with the National

Mammography Quality Assurance
Advisory Committee (NMQAAC).
NMQAAC is a committee of health
professionals, whose work focuses
significantly upon mammography, and
of representatives of consumer groups
and State agencies. This committee has
the responsibility of advising FDA on
regulatory requirements implemented
under the MQSA. Advice about the
direction of the SAC program and the
content of the proposed rule was
provided by NMQAAC at meetings held
in September 1994 and July 1996.
NMQAAC has received updates on the
proposed program at subsequent
meetings.

Second, the SAC program and the
proposed rule were discussed in
meetings of a SAC Working Group
formed by FDA in accordance with 21
CFR 20.88(e). Although NMQAAC was
a source of valuable information from a
wide segment of the mammography
community, FDA partnership with the
States would be an essential key to the
future success of the SAC program. This
second group was intended to serve as
a means to begin building that
partnership. Working group participants
have included regional and
headquarters FDA staff, representatives
of the States of Arkansas, California,
Florida, Illinois, Iowa, Massachusetts,
Nevada, New Hampshire, New Jersey,
and Texas, and the American College of
Radiology. The State participants were
chosen with the goal of obtaining input
from all regions of the country and from
States that are MQSA accreditation
bodies. The Working Group met in June
1996, January and September 1997, May
and November 1998, and May 1999 and
has contributed greatly to the
development of the proposed rules.

Third, FDA’s experience over the last
4 years with the accreditation bodies
has greatly influenced the proposed rule
because there is similarity with respect
to the objectives targeted, the problems
to be solved, and the oversight needed
for the delegation of accreditation and
certification authority.

Finally, in August 1998, FDA
established a SAC Demonstration
Project in which certification authority
was delegated to approved States for a
1 year period, with the possibility of
renewal for a second year. The States of
Mlinois and Iowa applied for and
received approval from FDA to
participate in the demonstration project.
The experience gained proved to be
valuable in the development of the long
term SAC program.

II. Provisions of the Proposed Rule

FDA is proposing to add subpart C,
entitled States as Certifiers, to part 900

(21 CFR part 900—Mammography). This
subpart will contain sections defining:
(1) The requirements for application by
a State for approval as a certification
agency, (2) the requirements to be met
and the responsibilities of the States
delegated certification authority, (3) the
process to be used by FDA in evaluating
the performance of each certification
agency, (4) the criteria for and the
process to be followed to withdraw
approval of a State as a certification
agency, and (5) opportunities for
hearings and appeals related to adverse
actions taken by FDA with respect to
certification agencies. FDA is also
proposing conforming amendments to
§16.1(b)(2) (21 CFR 16.1(b)(2)), which
deals with hearing procedures, and to
§900.2 Definitions.

In proposing this rule, and in all
activities related to MQSA, FDA is
guided by the intent of the MQSA to
ensure access to high quality
mammography services for all women
in the United States. FDA believes that
women in States with certification
authority can be provided the same
assurance of high quality mammography
as women in States for which FDA
retains that authority. There are also
potential cost savings to the facilities
and the public through a reduction in
the inspection fee in States whose
inspection costs are lower than the
national average that is used to calculate
the present national inspection fee.
Other cost savings may be achieved
through States being able to combine the
MQSA program with other State
mammography initiatives.

A. Scope

Proposed §900.20 describes the scope
of subpart C. The new subpart
establishes procedures for a State to
apply to become an FDA-approved
certification agency for mammography
facilities. It further defines the
responsibilities to be met by the
certification agencies and the oversight
procedures to be used by FDA to ensure
that the responsibilities are adequately

fulfilled.

B. Application for Approval as a
Certification Agency

Before FDA can approve a State as a
certifying agency, the agency must have
assurance that the State can adequately
meet the associated responsibilities.
Proposed §900.21 summarizes the
information to be provided by the State
to FDA to enable the agency to make an
informed decision on the likelihood that
the State will be able to adequately carry
out certification responsibilities. Under
section 354(q) of the PHS Act, only FDA
may establish quality standards. States



Federal Register/Vol. 65, No. 62/Thursday, March 30, 2000/Proposed Rules

16849

retain authority under paragraph (m),
however, to enact and enforce standards
“‘as stringent as”’ those established
under MQSA. The application must
include a detailed description of the
mammography quality standards the
applicant will require facilities to meet
and, if different from FDA’s quality
standards, information substantiating
the equivalence of those standards to
FDA standards. The application also
must include information about the
applicant’s decision making process for
issuing, suspending, and revoking a
facility’s certificate and its procedures
for notifying facilities of inspection
deficiencies and the monitoring of the
correction of those deficiencies. Finally,
information must be provided about the
resources the State can devote to the
program, including information about:
(1) The qualifications of the State’s
professional staff; (2) adequacy of the
State’s staffing, finances, and other
resources; (3) the State’s ability to
provide data and reports in an
electronic format compatible with FDA
data systems; and (4) the adequacy of
the State’s enforcement authority and
compliance mechanisms.

FDA also plans to issue application
guidance to prospective State
certification agencies to further assist
them in preparing the necessary
materials and supporting
documentation.

Proposed § 900.21(c) also provides a
general description of the process that
FDA will follow in arriving at a decision
on whether or not to accept a State as
a certification agency. Proposed
§900.20(d) notes that FDA may limit the
types of facilities for which certification
authority is being granted; for example,
FDA does not expect to grant
certification authority for Federal
facilities to States.

FDA specifically invites comments on
the nature and extent of the information
collection burden that is included in
§900.21

C. Standards for Certification Agencies

Proposed § 900.22 proposes
requirements and responsibilities to be
met by States that have been approved
as certification agencies.

Proposed § 900.22(a) would require
the certification agency to have FDA-
approved measures to reduce the
possibility of conflict of interest or
facility bias on the part of individuals
acting on the agency’s behalf.

Proposed § 900.22(b) would require
that the statutory and regulatory
requirements used by the certification
agencies for the certification and
inspection of mammography facilities
be those of MQSA and part 900 or

appropriate more stringent
requirements.

Proposed § 900.22(c) would require
that the scope, timeliness, disposition,
and technical accuracy of completed
inspections and related enforcement
activities conducted by the certification
agencies be adequate to ensure
compliance with MQSA quality
standards.

Proposed § 900.22(d) would require
that the certification agencies have
appropriate criteria and processes for
the suspension and revocation of
certificates and that the certification
agencies promptly investigate and take
regulatory action against facilities that
operate without a certificate.

Proposed § 900.22(e) would require
that there be means by which facilities
can appeal adverse certification
decisions made by a certification
agency.

Proposed § 900.22(f) would require
that approved certification agencies
have processes for requesting additional
mammography review from
accreditation bodies for issues related to
mammography image quality and
clinical practice.

Proposed § 900.22.(g) would require
that the certification agencies have
procedures for patient notification for
situations when the certification agency
has determined that mammography
quality has been compromised to the
extent that there may be a serious risk
to human health.

Proposed §900.22(h) would require
that approved certification agencies
have processes to ensure the timeliness
and accuracy of electronic transmission
of inspection data and facility
certification status in a format and
timeframe determined by FDA. FDA
believes that such electronic transfer is
necessary in view of the need to
transmit large amounts of data rapidly
among the accreditation bodies,
certification agencies, FDA, and other
involved agencies such as the Health
Care Financing Administration (HCFA).
Without a rapid transfer of certification
information, facilities may not be able to
operate for a period of time or may face
delays for Medicare and Medicaid
reimbursement because HCFA has not
been informed of their certification
status. Similarly, without rapid transfer
of data concerning inspection
deficiencies and corrective actions,
members of the public may be put at
risk for an unacceptable period.

Proposed § 900.22(i) would require
FDA authorization for any changes a
certification agency proposes to make to
any standards FDA previously accepted
under § 900.21 or §900.22. FDA
believes that this is necessary to assure

the standards for certification agencies
continue to be met.

D. Evaluation

Section 900.23 proposes standards for
the annual evaluation of the
performance of each certification
agency. The evaluation will be based on
performance indicators related to the
adequacy of the certification agency’s
performance in the areas of certification,
inspection, and compliance. FDA plans
to provide further guidance on the
nature of these performance indicators.
The experience gained during the SAC
Demonstration Project is expected to be
of significant value in developing this
guidance.

During the evaluation, FDA will
consider the responsiveness, timeliness,
and effectiveness with which the
certification agencies meet their various
responsibilities. The evaluation also
will include a review of any changes in
the standards or procedures that the
certification agency has made in the
areas listed in §§ 900.21(b) and 900.22.
The evaluation shall include a
determination of whether there are
major deficiencies in the certification
agency’s performance that, if not
corrected, would warrant withdrawal by
FDA of the agency’s approval. The
evaluation will also include
identification of any minor deficiencies
that require corrective action. In
performing these evaluations, FDA will
use the results of annual inspections,
information from required reports from
certification agencies, and any other
appropriate source of information. For
example, the agency may visit facilities
or certification agencies as part of the
evaluation and may request additional
information from the certification
agency or other sources.

E. Withdrawal of Approval

In § 900.24, FDA has proposed actions
to be taken if evaluations carried out
under proposed § 900.23 or other
information leads to a determination
that a certification agency is not
adequately carrying out its
responsibilities. If FDA determines that
there are major deficiencies in the
certification agency’s performance, FDA
may withdraw approval of the
certification agency. Examples of major
deficiencies include commission of
fraud, willful disregard for the public
health, failure to provide adequate
resources for the program, performing or
failing to perform a delegated function
in a manner that may cause serious risk
to the public health, or the submission
of material false statements to FDA. If
there are less serious deficiencies,
termed minor deficiencies in the
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regulations, FDA will establish a
definite time period during which the
certification agency must either take
corrective measures as directed by FDA
or submit to FDA for its approval the
certification agency’s own plan of
corrective action. FDA may place the
certification agency on probationary
status while the minor deficiencies are
being addressed. Probationary status
would be used in situations where the
certification agency is not implementing
the corrective action satisfactorily or
within the established schedule. FDA
also may withdraw approval of the
agency as a certification agency if
corrective action is not taken or if the
identified minor deficiencies have not
been eliminated within the established
schedule.

While an agency is developing and
carrying out its corrective action plan,
even if on probationary status, it will
retain its certification authority. If a
certification agency loses its approval, it
must notify all facilities certified or
seeking certification by it and
appropriate accreditation bodies of its
change in status. A certification agency
that has lost its approval must also
transfer facility records and other
information required by FDA to a
location and according to a schedule
approved by FDA. The goal will be to
return the facilities within its
jurisdiction to the FDA certification
program without an interruption in their
certification status.

F. Hearings/Appeals

Under proposed § 900.25, FDA will
provide an opportunity for a
certification agency to challenge in an
informal hearing an adverse action
taken by FDA with respect to approval
or withdrawal of approval of that
certification agency. The opportunity for
a hearing shall be provided in
accordance with 21 CFR part 16.
Certification agencies also are required
to provide facilities that have been
denied certification with the
opportunity to appeal that decision. The
appeals process of each certification
agency shall be specified in writing and
shall have been approved by FDA in
accordance with proposed § 900.21.

G. Conforming Amendments

A conforming amendment to § 16.1 is
proposed to add § 900.25 to the list of
provisions under which regulatory
hearings are available.

Conforming amendments to § 900.2
are also proposed to indicate that the
definitions in that section applied to
subpart C, as well as to subparts A and
B of part 900. Two definitions, § 900.2
(zz) Certification agency and (aaa)

Performance indicator, are proposed for
addition to the definition list. In adding
these definitions, FDA proposes to
depart from its earlier practice of
placing the definitions in alphabetical
order and to simply add the new
definitions to the end of the list. This
was done to avoid the necessity of
making numerous changes in the
citations of the definitions in subparts A
and B with all the potential for
confusion and error that such citation
changes would entail.

III. Environmental Impact

The agency has determined under 21
CFR 25.30(g) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IV. Analysis of Impacts

FDA has examined the impact of the
proposed rule under Executive Order
12866, under the Regulatory Flexibility
Act (Public Law 96—354), and under the
Unfunded Mandates Reform Act (Public
Law 104—4). Executive Order 12866
directs agencies to prepare an
assessment of all anticipated costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages, distributive
impacts, and equity). The Regulatory
Flexibility Act requires agencies to
analyze regulatory options that would
minimize any significant impact of a
rule on small entities. The Unfunded
Mandates Reform Act requires (in
section 202) that agencies prepare an
assessment of anticipated costs and
benefits before proposing any rule that
may result in an expenditure in any one
year by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million (adjusted
annually for inflation). The agency has
conducted preliminary analyses of the
proposed rule, and has determined that
the proposed rule is consistent with the
principles set forth in the Executive
Order and in these two statutes. The
regulatory impact study and cost
analysis that details the agency’s
calculation of these economic aspects is
available at the Dockets Management
Branch for review.

FDA realized from the beginning that
the cost impact of these regulations
would be heavily dependent upon the
number and characteristics of the States
that choose to participate in the SAC

program. However, because
participation will be entirely voluntary
on the part of the States, FDA cannot
determine in advance which States will
decide to become SAC States. The first
assumptions that had to be made,
therefore, were related to which States
might become SAC States. Three
separate scenarios were used to
establish the possible range of the
impact of these proposed regulations.

In scenario 1, FDA assumed only the
States of Iowa and Illinois would choose
to participate in the program. Iowa and
Illinois are the current participants in
the SAC Demonstration Project and
have indicated a strong interest in
continuing. In scenario 2, FDA assumed
that Iowa and Illinois would be joined
in the SAC program by six additional
States. The States chosen have in the
past indicated significant interest in
becoming SAC States when the program
is fully implemented. In scenario 3,
FDA assumed that seven additional
States would join the eight States
included in the scenario 2 analysis.
These additional States have indicated
some interest in becoming SAC States
when the program is fully implemented.
The selection of the States for these
scenarios does not indicate either a
commitment by the States to participate
or a commitment by FDA to accept their
participation in a future SAC program.

Both the six States added in scenario
2 and the seven added in scenario 3
have a wide geographical distribution
and the number of mammography
facilities within their borders ranges
from relatively large to relatively small.
Thus, although the basis of selection
was FDA'’s perception of the State’s
interest, the resulting groups are
representative of the country as a whole.

The costs or savings from the SAC
program were estimated by comparing
the pre-SAC costs for performing the
functions that would be affected by the
program with the costs of performing
them under each scenario. The
proposed regulations would permit FDA
to delegate to the SAC States the
responsibility (with FDA oversight) for
the function of MQSA certification as it
applies to non-Federal mammography
facilities within their borders, and
shared responsibility for other functions
such as enforcement. Control and
execution of the annual inspections of
mammography facilities also would be
delegated to the SAC States; however, to
permit effective oversight of an SAC
State’s inspection program, FDA would
retain responsibility for inspection-
related support functions including
training the inspectors, calibration of
their equipment, and functions related
to the transfer of information
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electronically between the States and
FDA. Underlying all of these functions
is the significant task of keeping the
public and facilities informed about the
MQSA activities. Because of the
importance of this public information
task, its cost was considered separately
in the analysis.

Funding to support the MQSA
activities pre-SAC comes from two
sources: User fees and appropriated
funds. Paragraph (r) of the MQSA
provides for user fees to cover costs
related to inspections, which FDA
collects from each non-governmental
mammography facility inspected in a
year. Presently, the inspection fee is
$1,549 per facility plus an additional
$204 per mammography unit for each
unit beyond the first 1 at the facility.
Appropriated funds support all
activities other than those that are
covered by this fee. In addition, an
amount equal to the inspection fee for
each governmental facility is allotted
from appropriated funds to support the
inspection program for those facilities.
These sources of funding will continue
to be relied upon for support of MQSA
activities in States that choose not to
enter the SAC program.

If a State becomes a SAC State, the
non-governmental facilities within that
State will pay an inspection support fee
to FDA to reimburse the agency, as
required by the statute, for the
inspection-related services that the
agency has provided. This fee has been
initially set at $509 per facility,
regardless of the number of
mammography units in the facility. As
with the inspection fees in non-SAC
States, this fee will be collected in a
given year only from those facilities in
SAC States that were actually inspected
during that year. The same amount of
$509 will also be provided from
appropriated funds for each
governmental facility inspection within
the State.

The SAC State will determine how
the responsibilities that it has assumed
will be funded. The funding could come
from State appropriations, from a fee
charged by the State either under its
own authority or under paragraph (r) of
the MQSA, or some combination of
these sources.

The baseline value (given in tables 1
and 2 of this document) used for the
pre-SAC cost of the MQSA functions to
be delegated to the SAC States is a total
of the costs of the individual functions
pre-SAC determined from review of
recent FDA budgets. The total costs to
the public as a whole under each of the
three scenarios will be:

Post-SAC Costs to the public = Costs in
non-SAC States + Costs in SAC States

The costs in non-SAC States are
calculated as follows:

Costs in non-SAC States = Inspection
Program Costs + Certification Costs +
Compliance Costs + Public Information
Costs

The Inspection Program Costs term
was estimated for non-SAC States by
subtracting from the baseline inspection
costs the total of the inspection fees that
will no longer be paid by the facilities
(or, in the case of governmental
facilities, from appropriated funds)
located within the SAC States in each
scenario. The other costs were obtained
by multiplying the baseline costs for
those functions by the percentage of the
nation’s mammography facilities
remaining in non-SAC States. In other
words, it was assumed, for example,
that if only 80 percent of the nation’s
facilities remain in non-SAC States, the
cost of carrying out these functions
would be only 80 percent of the pre-
SAC cost.

The costs in SAC States are calculated
as follows:

Costs in SAC States = FDA Inspection
Support Costs + State Costs

FDA'’s Inspection Support Costs term
was obtained by multiplying the
inspection support fee by the number of
facilities within the SAC States that
would be expected to be inspected
during the year (in all these calculations
an inspection rate of 82.8 percent was
assumed in both non-SAC and SAC
States, for reasons discussed in the
regulatory impact study and cost
analysis available at the Dockets
Management Branch). The State Costs
assumed by the SAC States could be
funded either by State appropriations or
a fee charged by the State under State
law or the MQSA. If fees are used, they
could be State certification fees,
inspection fees collected by States
under State law, inspection fees
collected by States under MQSA, or
some combination of these.

The two States currently in the SAC
Demonstration Project both decided to
fund their activities through a fee. Iowa
set its fee at $850 per facility plus $300
for each additional unit beyond the first
in the facility. Illinois’s fee is $750 per
facility. Both States decided to charge
these fees to all non-Federal facilities
within their borders, whether they were
inspected in a given year or not, since
the functions being funded are not all
related to inspections. For scenario 1,
the Total of Other Fees term was
obtained by multiplying the number of
facilities in the two States (and in Iowa,

the number of additional units) by the
fee or fees of that State.

The SAC States in scenarios 2 and 3,
other than Iowa and Illinois, are not
presently SAC States. There is no
established fee, therefore, to serve as the
basis for estimating their costs. The
State Costs term thus had to be
estimated using a series of assumptions.
The equation used for the estimation
was:

State Costs = Inspection Costs +
Inspection Support Costs + Certification
Costs + Enforcement Costs + Public
Information Costs

To obtain the inspection costs term, it
was assumed that the average cost per
inspection would be the same as the
State is presently receiving for
performing inspections under contract
with FDA; the inspection cost term
would be the average per facility cost
times the number of facilities inspected.
The inspection support costs was the
cost of the inspection-support services
included in the delegation to the States.
Like the last three terms in the equation,
this cost related to functions that were
new to the States. For all four of these
terms, the estimate of cost was made by
multiplying the pre-SAC baseline cost
for the function by the percentage of the
nation’s facilities in each SAC State. For
example, if 5 percent of the nation’s
facilities were located in a particular
SAC State, the Certification Cost in that
State would be estimated as five percent
of the pre-SAC cost for the entire nation.
For the personnel components of the
costs of these functions, further
correction factors were applied to take
into account the fact that the cost of a
State Full Time Employee (FTE) is
typically less than that of a Federal FTE.

The analysis results summarized in
tables 1 and 2 of this document support
the initial statement that the potential
net savings or cost to the public from
the SAC program is heavily dependent
upon the number and characteristics of
the States that choose to become SAC
States. All three of the scenarios show
that there is the potential for savings to
the public from the SAC program.
However, the estimated amount of that
savings is not proportional to either the
number of States in the program or the
number of facilities. In fact, the
estimated savings in scenario 3, with 15
SAC States including 54 percent of the
nation’s facilities, is less than in
scenario 2, with 8 States and a little
more than 26 percent of the facilities.
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TABLE 1.—COST OF CERTIFICATION IN NON-SAC! STATES
Scenario Non-SAC States Facilities (%) Non-SAC States Cost
Baseline 100.0 16,067,499
1 94.1 15,140,562
2 73.8 11,841,663
3 46.0 7,394,421

1SAC means States as certifiers.

TABLE 2.—COST OF CERTIFICATION IN NON-SAC! STATES

: SAC States Fa- . .

Scenario cilities (%) SAC States Costs Total Costs Savings to Public
Baseline 0 0 16,067,499 0
1 5.9 709,870 5,850,432 217,067
2 26.2 3,650,563 15,492,226 575,273
3 54.0 8,180,723 15,575,444 492,055

1SAC means States as certifiers.

The explanation of why these results
show the pattern that they do begins
with the realization that the SAC
program will save (or cost) the public
more money than the pre-SAC program
depending upon whether SAC States
can carry out their delegated functions
more economically than they were
carried out within their borders pre-
SAC. The biggest component of the cost
to the public pre-SAC is the inspection
fee. This fee is a national average fee
that is the same for all facilities no
matter where they are located. On the
other hand, the actual cost of
performing the inspection varies widely
from State to State. If a State whose
inspection cost is significantly lower
than the national average becomes a
SAC State, there is an increased
probability that the total cost per facility
for inspections, the other State
functions, and the inspection support
fee will be less than the inspection fee
that the facility paid pre-SAC. If so,
there will be a net savings to the public
from that State becoming a SAC State.
On the other hand, in States with high
inspection costs, the combined cost per
facility of the inspections, the other
functions, and the inspection support
fee may exceed the inspection fee, in
which case there will be a net cost to the
public arising from that State being in
the SAC program.

The bulk of the SAC facilities in
scenario 1 are in a State with an
inspection cost below the national
average. It is not surprising then to find
a net savings in scenario 1. The
inspection costs in the States added in

scenario 2 range from lower than to a
little higher than the average. Again, it
is not surprising to find that there is a
net savings and, since the number of
facilities in SAC States is greatly
increased, it is also not surprising to
find that the total net savings is
significantly increased over scenario 1.
On the other hand, three of the States
added to scenario 3 have per facility
inspection costs that are well above the
national average. Thus, there is an
increase in cost to the public arising
from these States being in the program.
The impact of their participation is
magnified because these three States
include over two thirds of the facilities
added in scenario 3. As a result, there
are lower net savings in scenario 3 than
in scenario 2.

One additional factor had to be taken
into account to provide a more accurate
evaluation of the cost to the public of
the proposed SAC regulations. The
initial round of calculations assumed
that the inspection fee charged to the
facilities in the non-SAC States will not
change as the result of some States
becoming SAC States. This is not
necessarily true. The funds available for
the FDA inspection program in the non-
SAC States will decrease as more States
become SAC States because facilities in
SAC States will only be paying FDA the
inspection support fee instead of the
higher inspection fee. On the other
hand, the cost of the FDA inspection
program will also decrease because it
will no longer include the cost of
inspecting the facilities in the SAC
States. However, as noted, the

inspection cost varies greatly from State
to State. If predominantly low
inspection cost States become SAC
States, the reduction in cost of the
MQSA inspection program in the non-
SAC States plus the inspection support
fee paid by the SAC State facilities may
not be as great as the reduction in the
funds available to FDA to fulfill its
MQSA inspectional responsibilities. In
that case it will be necessary to raise the
inspection fees in the non-SAC States or
the inspection support fee for SAC State
facilities, or both, because the FDA
inspection program must be fee
supported. On the other hand, if
predominantly high inspection cost
States become SAC States, the reverse
would be true and it may be possible to
reduce the inspection fees in the non-
SAC States.

To refine the analysis, the funds
needed by FDA to carry out its post-SAC
MQSA inspection responsibilities were
compared to the funds that would be
available if the inspection and
inspection support fees remained
unchanged. It was found that estimated
additional amounts of $127,593,
$563,710, and $605,208, in scenarios 1,
2, and 3 respectively would have to be
raised by increasing fees. The following
table 3 shows the effect of applying
these corrections to the previously
estimated savings to the public as a
whole. The savings to the public in
scenario 1 are reduced but still
significant, those in scenario 2 virtually
disappear, and in scenario 3, there
would be an increase in cost.
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TABLE 3.—IMPACT OF NON-SAC! STATE INSPECTION FEE CHANGE

Scenario Savings Before Fee Change Savings/é%gsgé?ﬁer Fee
! $217,067 $89,474
2 $575,273 $11,563
3 $492,055 ($113,173)

1SAC means States as certifiers.

The above discussion provides
estimates of the economic impact of the
proposed SAC regulations on the public
in general. In accordance with the
Regulatory Flexibility Act, the economic
impact on the portion of the public
represented by the small entities was
also evaluated. All of the approximately
10,000 mammography facilities in the
country were considered to be small

entities for the purposes of the analysis.
In the case of facilities in non-SAC

States, any economic impact in the
scenarios examined would appear as an
increase or decrease in their inspection
fee. As noted above, with the scenarios
used in the analysis, additional funds
would be needed for FDA’s post-SAC

MQSA inspection program. The
decision on whether these additional
funds would come from an increase in
the inspection fee paid by non-SAC
State facilities, the inspection support
fee paid by SAC State facilities, or both
would depend upon which fee(s) was
(were) failing to cover the cost of the
activities for which it was being
assessed. However, as a worst case
estimate for non-SAC State facilities, it
was assumed that 100 percent of the
needed funds would have to come from
an increase in inspection fee. If the
changes in fee are limited to changes in
the facility inspection fee, leaving the
fee for extra units unchanged, increases

of $16.52, $93.16, and $160.23
respectively would be needed in
scenarios 1, 2, and 43. Even the largest
estimated increase, that for scenario 3,
was only about 10 percent of the present
$1,549 inspection fee.

Turning to the impact on State
facilities, as of August 3, 1998, the SAC
States in the three scenarios had within
their borders 583; 2,613; and 5,374
mammography facilities respectively.
The analysis of the economic impact on
these small entities was performed by
comparing their savings arising from no
longer paying the FDA inspection fee to
their costs for the inspection support
fees and the State costs.

TABLE 4.—SMALL ENTITY ECONOMIC IMPACT

Net Savings to Small

Scenario SAC? State Facility Savings SAC State Facility Costs Net Cost to Small Entities Entities
1 $797,580 $709,870 $87,710
2 $3,651,401 $3,650,563 $838
3 $7,489,128 $8,180,723 $691,595

1SAC means States as certifiers.

If the savings/cost is divided by the
number of facilities in each scenario, it
is found that, on the average, a facility
in scenario 1 would save about $150 per
year, as compared to the present
inspection fee. On the other hand, the
average cost to a facility in scenario 3
would increase about $129 per year. The
average cost per facility in scenario 2 is
essentially unchanged.

The actual impact on an individual
facility varies widely with the State. The
extremes of this variation among the
States in the analysis are illustrated by
comparing the situation in the State
with the highest inspection cost from
among the 15 with the State with the
lowest inspection cost. The facilities in
the State with the lowest inspection cost
would save, on the average, an
estimated $200 per facility per year,
over 10 percent of the FDA inspection
fee, if their State became a SAC State.
Facilities in the State with the highest
inspection cost, however, would have to
pay an average of about over $507
additional per year, an increase of one-
third over the FDA inspection fee, if
their State became a SAC State.

Interestingly, both of the States joined
the SAC program in scenario 3, showing
how much the impact varies with the
State. Even with an overall increase in
the cost to the public as a whole and to
the part of the public represented by the
mammography facilities, some facilities
will see savings.

This great variation is a major reason
why the nearly $700,000 cost to
facilities in scenario 3 is a “worst case”
situation that will probably never be
reached. The States included in this
analysis were States that had shown
some level of interest in becoming a
SAC State. This interest was primarily
based on a belief that by becoming a
SAQC State they could provide a service
to the facilities and mammography
patients within their borders. The
service that they expect to be able to
provide was an assurance of quality
mammography at least equal to that
under the national program but at a
lower cost. The analyses above indicate
that such a belief may be too optimistic
in the case of the States whose
inspection costs are significantly higher
than the national average. If such States

realize that this is indeed the case when
they conduct their own analysis, it is
unlikely that they will apply to become
SAC States unless there are other
benefits to compensate for the increased
costs.

Another encouraging factor is that
there were still net savings to the small
entities in scenario 1. Scenario 1, it
should be remembered, is the scenario
where the cost in the SAC States could
be based upon the actual fees charged
by the States in the Demonstration
Project. It would be expected that this
would lead to more accurate cost
estimates than in scenarios 2 and 3
where a number of assumptions had to
be substituted for actual experience. It is
possible that these assumptions led to
an overestimation of the costs and as
other States enter the program they may
be able to set their fees so as to
adequately fund their activities but at a
lower cost than in these estimates.

The evaluations discussed above are
based on evaluating the average impact
on the mammography facilities in the
non-SAC and SAC States. However,
mammography facilities, even though
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all are considered to be small entities,
vary greatly in size and thus their ability
to bear additional costs of complying
with the MQSA requirements. To
further evaluate the impact on small
entities, facility compliance costs were
compared with facility revenues derived
from mammography for a low volume
mammography facility. For this
comparison, a model developed by the
Eastern Research Group was used. This
model estimated that the lowest volume
mammography facility (performing less
than 300 mammograms annually) would

have approximately $24,000 in annual
revenues from mammography.

The following tables 5 and 6 present
the average facility costs for facilities in
both non-SAC and SAC States as a
percentage of low volume facility
revenues. For the non-SAC State
facilities, the additional costs to the
facilities through a worst case increase
in the inspection fee (where all of the
additional funds needed by FDA to
fulfill its responsibilities for the MQSA
inspection program must be raised by an
increased inspection fee) is used for the

comparison. It should be remembered
that only the 82.4 percent of the non-
SAC facilities inspected will see this
impact. The 17.6 percent of these
facilities that are not inspected in the
year under consideration will pay no
inspection fee and will not feel any
impact from the increase. For the SAC
State facilities, the average per facility
cost in scenario 3 (as shown above,
there would be a savings in scenarios 1
and 2) is compared to the facility
revenues. These costs would be borne
by all SAC State facilities.

TABLE 5.—COST/SAVINGS PER FACILITY IN NON-SAC?! STATES

Scenario

Inspection Fee
Increase as Percent-
age of Facility Revenue

Per Facility Increase in
Inspection Fee

1 $16.52 <0.1%
2 $93.16 <1.0%
3 $160.23 <1.0%
1SAC means States as certifiers.
TABLE 6.—COST/SAVINGS PER FACILITY IN SAC STATES
Cost as a
Scenario Net (Cost)/Savings to SAC? ’?:\;%ﬁge,\?;r Percentage of
Small Entities (Cos) tSyavin s Facility
9 Revenues 2
1 $87,710 $150.45 NA
2 $838 $0.33 NA
3 ($691,595) ($128.69) <1.0%

1SAC means States as certifiers.

2Revenues for a facility performing less than 300 mammograms annually with revenues of approximately $24,000.

The third aspect of the economic
impact to be considered is the issue of
unfunded mandates. The Unfunded
Mandates Reform Act requires that
agencies prepare an assessment of
anticipated costs and benefits before
proposing any rule that may result in an
expenditure in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million. Because participation in
the SAC program is entirely voluntary
on the part of the State and not
mandated, and because the costs of
those who choose to participate will be
far less than $100 million, FDA
concluded that the proposed SAC
regulation is consistent with the
principles of the Unfunded Mandates
Reform Act without the need for further
analysis.

Finally, in addition to the impact
analyses discussed above, Executive
Order 12866 requires agencies to select
regulatory approaches that maximize
net benefits while the Regulatory
Flexibility Act requires agencies to
analyze regulatory options that would
minimize any significant impact of a
rule on small entities. To fulfill these

obligations, FDA considered and
rejected the following three alternatives
to the approach taken in the proposed
rule: (1) Not implementing section
354(q) of the PHS Act; (2) recognizing
existing State certification programs;
and (3) implementing section 354(q) of
the PHS Act through the issuance of
more detailed regulations. The reasons
for these rejections are discussed in
detail in the regulatory impact study
and cost analysis which is available at
the Dockets Management Branch.

In summary, this analysis shows that
the economic impact on both the public
and the small entities from the SAC
program will vary with how many and
which States become SAC States.
However, even in the scenario with the
greatest adverse impact, the increased
cost to the public as a whole was
estimated to be less than 1 percent of
the present cost of the MQSA activities
that would be affected by the SAC
program. The situation with respect to
the component of the public represented
by the mammography facilities was
more complicated. For facilities in non-
SAQC States, it appears that the SAC
program might lead to an increase in

their inspection fee. The estimated
amount of the increase ranges from
about 1 percent of the present fee in
scenario 1 up to approximately 10
percent of the present fee in scenario 3.
For facilities in the SAC States, the
estimated impact ranged from the total
of their inspection support fee and any
fee paid to the State being about 10
percent less than the present inspection
fee in scenario 1 to being about 8
percent greater in scenario 3. When the
average cost for either SAC or non-SAC
facilities in the various scenarios was
compared to the revenues of a very
small mammography facility, in no case
did it exceed 1 percent of the facility
revenues.

Although the estimated average
savings or increases for the facilities in
both the non-SAC and SAC States vary
with the scenario, they have in common
the fact that they all represent small
changes in the pre-SAC costs to the
facilities from the inspection fee.
However, it should be kept in mind that
these averages camouflage much greater
State by State variations in savings or
added costs. As discussed above, FDA
believes that a State is unlikely to apply
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to become a SAC State if the costs to its
facilities will be significantly increased
by that action. The facilities in the
States that do become SAC States are
thus likely to experience a more
favorable economic impact than that
estimated in this analysis.

FDA also believes that the expected
benefits that will be achieved in
guaranteeing quality mammography and
reducing breast cancer mortality will be
no less after these proposed regulations
are implemented than before. Facilities
in SAC States will have to meet the
same quality standards as facilities in
non-SAC States. They will be accredited
by the same FDA-approved
accreditation bodies and they will be
inspected by the same FDA-trained and
equipped inspectors as would be the
case if their State did not enter the SAC
program. Because the benefits may
actually increase, implementing these
regulations will bring the administration
of the delegated MQSA functions closer
to the facilities and the public. With
their closer proximity, State agencies
may be able to respond more rapidly to
assist mammography facilities seeking
to improve the quality of their services
or take enforcement actions against
those relatively few facilities that
present serious threats to the public
health.

Based upon these considerations,
FDA has determined that this proposed
rule is consistent with the principles set
forth in the Executive Order, the
Regulatory Flexibility Act, and the
Unfunded Mandates Act. The economic
impact on the public as a whole or on
the portion of the public represented by
the mammography facilities will depend
upon which States choose to enter the
program. In the worst case revealed by
the analysis, an insignificant increase in
costs may be experienced. However,
because States are not likely to enter the
program unless such entry will be of
benefit to the facilities within their
borders, a scenario leading to savings to
the public as a whole and to the
mammography facilities is more likely
to occur. Finally, because participation
in this program is voluntary on the part
of the States and costs incurred by the
SAC States can be recouped through
user fees, there are no unfunded
mandates.

V. Executive Order 13132—Federalism

On August 4, 1999, the President
issued Executive Order 13132,

Federalism, in which he set forth certain
principles to be followed by Executive
departments and agencies in developing
policies that affect the division of
governmental responsibilities between
the Federal Government and the States.
For the reasons discussed below, and, to
some extent described in more detail
above, FDA believes that this proposed
rule is consistent with the principles
embodied in Executive Order 13132.

As noted above, section 354(q) of the
PHS Act permits FDA to authorize
qualified States to: (1) Issue, renew,
suspend, and revoke certificates; (2)
conduct annual facility inspections; and
(3) enforce the MQSA quality standards
for mammography facilities within the
jurisdiction of the qualified State. FDA
retains responsibility for: (1)
Establishing quality standards, (2)
approving accreditation bodies, (3)
approving and withdrawing approval of
State certification agencies, and (4)
maintaining oversight of State-
certification programs. FDA believes
that this division of responsibilities
provides for necessary uniformity of
national standards, and, at the same
time provides States that wish to
become certification agencies with
maximum flexibility in administering
the program within their State.

Also, as previously noted, interested
States have had several opportunities to
participate in the development of this
policy through NMQAAC, the SAC
Working Group, as accreditation bodies,
and through the SAC Demonstration
Project. States will have an additional
opportunity to participate by submitting
comments on this proposed rule.

Participation in the SAC program is
voluntary on the part of each State but
subject to approval by FDA. The Federal
Government will perform all the
necessary functions for implementation
of MQSA in States that chose not to
serve as certification agencies.

If a State becomes a SAC State, the
facilities within its borders will no
longer pay Federal inspection fees nor
will federally appropriated funds be
used to support the inspection of
governmental facilities within that
State. Facilities will pay an inspection
support fee to FDA to reimburse the
agency, as required by the statute, for
the inspection-related functions that the
agency has retained. A State that
becomes a certification agency will
determine how the responsibilities that
it has assumed will be funded. The

funding could come from State
appropriations or from a State fee
assessed under either State or MQSA
authority or some combination of these
two sources.

VI. Paperwork Reduction Act of 1995

This proposed rule contains
information collection provisions that
are subject to review by OMB under the
Paperwork Reduction Act of 1995 (the
PRA) (44 U.S.C. 3501-3520). A
description of these provisions is given
below with an estimate of the annual
reporting and recordkeeping burden.
Included in the estimate is the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing each
collection of information.

FDA invites comments on: (1)
Whether the proposed collection of
information is necessary for the proper
performance of FDA’s functions,
including whether the information will
have practical utility; (2) the accuracy of
FDA'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Title: Requirements for States As
Certification Agencies

Description: These information
collection requirements apply to State
certification agencies. In order to be an
approved certification agency, State
agencies must submit an application to
FDA and must establish procedures that
give adequate assurance that the
mammography facilities that they certify
will meet minimum national standards
for mammography quality. The
certifying agency also must provide
such information as is needed by the
FDA to carry out its ongoing
responsibility to ensure that the
certification agency is complying with
the requirements. These actions are
being taken to ensure the continued
availability of safe, accurate, and
reliable mammography on a nationwide
basis.

Respondent Description: State
Governments.
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TABLE 7.—PROPOSED REQUIREMENTS FOR STATES AS CERTIFIERS DURING INITIAL YEAR (ESTIMATED ANNUAL

REPORTING BURDEN) 1

Annual
21 CFR Section Reszgthents Freunency per ngpﬁzgggl ggg{;ﬁseé Total Hours Total Capital Costs
esponse
900.21(b) 13 1.0 13 50 650 $130.00
900.21(c)(2) 13 1.0 13 25 475 $65.00
900.22(i) 2.0 0.1 0.2 5 2.0 $2.00
900.23 2.0 1.0 2.0 20 40.0 $20.00
900.24(a) 2.0 0.05 0.1 10 1.0 $2.00
900.24(b) 2.0 0.2 0.4 20 8.0 $4.00
900.24(b)(2) 2.0 0.05 0.1 20 2.0 $2.00
900.25(a) 2.0 0.25 0.5 5 25 $5.00
Total 1,410.5 $230.00

1There are no operating and maintenance costs associated with this collection of information.

TABLE 8.—PROPOSED REQUIREMENTS FOR STATES AS CERTIFIERS DURING INITIAL YEAR (ESTIMATED ANNUAL

RECORDKEEPING BURDEN) 1

Annual .

- No. of Total Annual Hours per Total Capital
21 CFR Section Recordkeepers R@gg%ig%%gg Records Recordke?eper Total Hours Costsp
900.22(a) 2.0 1.0 2.0 1.0 2.0 $5.00
900.22(d) through (g) 2.0 1.0 2.0 1.0 2.0 $5.00
900.25(b) 2.0 1.0 2.0 2.0 2.0 $5.00
Total 6.0 $15.00

1There are no operating and maintenance costs associated with this collection of information.

TABLE 9.—PROPOSED REQUIREMENTS FOR STATES AS CERTIFIERS DURING SECOND AND LATER YEARS (ESTIMATED

ANNUAL REPORTING BURDEN) 1

Annual .
. No. of Total Annual Hours per Total Capital
21 CFR Section Respondents FreR%uSency per Responses Respor?se Total Hours Costsp
ponse

900.22(i) 15.0 0.1 15 5 7.5 $15.00
900.23 15.0 1.0 15.0 20 300.0 $150.00
900.24(a) 15.0 0.05 0.75 10 7.5 $7.50
900.24(b) 15.0 0.2 3.0 20 60.0 $30.00

900.24(b)(2) 15.0 0.05 0.75 20 15.0
900.25(a) 15.0 0.4 6.0 5 30.0 $60.00
Total 420.0 $262.50

1There are no operating and maintenance costs associated with this collection of information.

TABLE 10.—PROPOSED REQUIREMENTS FOR STATES AS CERTIFIERS DURING SECOND AND LATER YEARS (ESTIMATED

ANNUAL RECORDKEEPING BURDEN) 1

Annual .
- No. of Total Annual Hours per Total Capital
21 CFR Section Recordkeepers E:e?:%l#gl?ggpﬁ)% Records Recordkeeper Total Hours Costs
900.22(a) 15 1.0 15.0 1.0 15.0 $37.50
900.22(d) through (g) 15 1.0 15.0 1.0 15.0 $37.50
900.25(b) 15 1.0 15.0 1.0 15.0 $37.50
Total 45 $112.50

1There are no operating and maintenance costs associated with this collection of information.

In contrast to the situation with the
economic impact analysis, the
additional reporting and recordkeeping
burden will fall on the State
Governments that choose to become
certification agencies and not upon the
approximately 10,000 mammography
facilities in the country (all of whom are
considered to be small entities). The
mammography facilities will continue

to provide the same reports that they are
presently providing. The bulk of these
reports will continue to go to the
accreditation bodies that are currently
receiving them. The occasional report
(for example, if a facility appeals an
adverse decision) that presently goes to
FDA will in SAC States go to the State.
The facility recordkeeping requirements
also are unchanged.

The total of the additional reporting
and recordkeeping burden on the State
Governments from these regulations is
dependent upon the States that choose
to become certification agencies. Since
this choice is voluntary on the part of
the States, it is impossible to say with
certainty how many will seek these
responsibilities. However, for purposes
of estimation of the possible maximum
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impact, it is assumed that the 15 States
used in scenario 3 of the economic
impact analysis will become
certification agencies. This number
included the 2 States currently
participating in the SAC Demonstration
Project (Iowa and Illinois) and 13 new
States added.

A further complication is that the
regulations will lead to two types of
reporting and recordkeeping burdens.
The first is the initial, one time burden
resulting from applying for and
obtaining approval as a State
certification agency. The second is the
ongoing burden arising from FDA
fulfilling its oversight responsibilities.
Because of the different nature and
timeframes of these burdens, it is not
possible to follow the usual practice of
stating the burden on a single set of
tables. For this reason, two sets of tables
are provided. The first provides
estimates of the burden during the first
year of the program. During this year, it
is assumed that the 13 new States will
apply for and obtain approval as
certification agencies and so during that
year they will bear the initial one time
burden associated with applying for and
receiving approval as a SAC State under
proposed §900.21. Iowa and Illinois,
having already received approval during
the Demonstration Project, will not have
this burden. However, during the first
year, they will have the ongoing
burdens of the evaluation process
(proposed §900.23) and possibly that
associated with obtaining FDA approval
for changes in previously approved
standards (proposed § 900.22(i)) and
correcting deficiencies (proposed
§§900.24 through 900.25). The 13 new
States will not have been approved in
time to have to face this ongoing burden
during the first years. The second set of
tables estimates the recordkeeping and
reporting burden in succeeding years
when all 15 States have only the
ongoing burden.

With respect to the ongoing burden,
based upon the agency’s experience
with accreditation bodies, which must
meet a similar requirement, it was
estimated that a SAC State would seek
approval for a change in previously
approved standards once every 10 years.
The annual frequency for reporting
under proposed § 900.22(i) thus would
be 0.1. Each SAC State will be evaluated
annually so the annual frequency for
reporting under proposed § 900.23 will
be one. It was estimated that each State
will have to respond to major
deficiencies under proposed § 900.24(a)
only once every 20 years and minor
deficiencies under proposed § 900.24(b)
only once every 5 years. The annual
frequencies for reporting under those

requirements were thus 0.05 and 0.2
respectively. In the cases where there
are minor deficiencies, it was assumed
that the State will in most cases make
the necessary corrections, but once
every 20 years (in other words, once out
of every four times it has minor
deficiencies), the State would face
possible withdrawal of approval under
proposed § 900.24(b)(2), so an annual of
frequency of response of 0.05 was used
there as well. Finally, it was assumed
that once every 4 years (an annual
frequency of 0.25) each SAC State
would seek an informal hearing under
proposed §900.25(a) in responding to
some adverse action against it.

The estimated recordkeeping burden
was related to the maintenance of
standard operating procedures (SOP’s)
in several areas. It was assumed that
each State would spend an hour per
year maintaining each SOP.

The total estimated annual burden for
the final MQSA regulations that went
into effect on April 28, 1999, was
184,510 hours. Adding a subpart C to
part 900 Mammography to incorporate
these proposed regulations would lead
to an estimated additional annual
burden of 1,416.5 hours during the first
year after the regulations were effective
and an estimated additional burden of
465.0 hours in each succeeding year.
Again, it should be remembered that the
actual burden is dependent upon how
many States voluntarily choose to enter
the SAC program. These estimates are
based up 15 States becoming SAC
States. They would be reduced or
increased if fewer than or more than 15
States join the program.

In compliance with the PRA (44
U.S.C. 3507(d)), the agency has
submitted the information collection
provisions of this proposed rule to OMB
for review. Interested persons are
requested to send comments regarding
information collection by May 1, 2000
to the Office of Information and
Regulatory Affairs, OMB, New
Executive Office Bldg., 725 17th St.
NW., rm. 10235, Washington, DC 20503,
Attn: Wendy A. Taylor, Desk Officer for
FDA.

List of Subjects
21 CFR Part 16

Administrative practice and
procedure.

21 CFR Part 900

Electronic products, Health facilities,
Medical devices, Radiation protection,
Reporting and recordkeeping
requirements, X-rays.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under

authority delegated to the Commissioner
of Food and Drugs, it is proposed that

21 CFR parts 16 and 900 be amended as
follows:

PART 16—REGULATORY HEARING
BEFORE THE FOOD AND DRUG
ADMINISTRATION

1. The authority citation for 21 CFR
part 16 is revised to read as follows:

Authority: 15 U.S.C. 1451-1461; 21 U.S.C.
141-149, 321-394, 467f, 679, 821, 1034; 28
U.S.C. 2112; 42 U.S.C. 201-262, 263b, 364.

2. Section 16.1 is amended in
paragraph (b)(2) by adding in numerical
order an entry for § 900.25 to read as
follows:

§16.1 Scope.
* * * * *

(b) EE

(2) I

§900.25, relating to approval or
withdrawal of approval of certification

agencies.
* * * * *

PART 900—MAMMOGRAPHY

3. The authority citation for part 900
continues to read as follows:

Authority: 21 U.S.C. 360i, 360nn, 374(e);
42 U.S.C. 263b.

4. Section 900.2 is amended by
revising the introductory paragraph and
by adding paragraphs (zz) and (aaa) to
read as follows:

§900.2 Definitions.

The following definitions apply to
subparts A, B, and C of this part:
* * * * *

(zz) Certification agency means a State
that has been approved by FDA under
§900.21 to certify mammography
facilities.

(aaa) Performance indicators means
the measures used to evaluate the
certification agency’s ability to conduct
certification, inspection, and
compliance activities.

5. Subpart C, consisting of §§ 900.20
through 900.25, is added to read as
follows:

Subpart C—States as Certifiers

Sec.

900.20 Scope.

900.21 Application for approval as a
certification agency.

900.22 Standards for certification agencies.

900.23 Evaluation.

900.24 Withdrawal of approval.

900.25 Hearings and appeals.

Subpart C—States as Certifiers

§900.20 Scope.

The regulations set forth in this part
implement the Mammography Quality
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Standards Act (MQSA) (42 U.S.C. 263b).
Subpart C of this part establishes
procedures whereby a State can apply to
become an FDA-approved certification
agency to certify facilities to perform
mammography services. Subpart C of
this part further establishes
requirements and standards for State
certification agencies to ensure that all
mammography facilities under their
jurisdiction are adequately and
consistently evaluated for compliance
with national quality standards
established by FDA.

§900.21 Application for approval as a
certification agency.

(a) Eligibility. State agencies capable
of meeting the requirements of this
subpart may apply for approval as
certification agencies.

(b) Application for approval. (1) An
applicant seeking FDA approval as a
certification agency shall inform the
Division of Mammography Quality and
Radiation Programs (DMQRP), Center
for Devices and Radiological Health
(HFZ-240), Food and Drug
Administration, Rockville, MD 20850,
marked Attn: SAC? Coordinator, in
writing, of its desire to be approved as
a certification agency.

(2) Following receipt of the written
request, FDA will provide the applicant
with additional information to aid in the
submission of an application for
approval as a certification agency.

(3) The applicant shall furnish to
FDA, at the address in paragraph (b) of
this section, three copies of an
application containing the following
information, materials, and supporting
documentation:

(i) Name, address, and phone number
of the applicant;

(ii) Detailed description of the
mammography quality standards the
applicant will require facilities to meet
and, for those standards different from
FDA'’s quality standards, information
substantiating their equivalence to FDA
standards under § 900.12;

(iii) Detailed description of the
applicant’s review and decision making
process for facility certification,
including:

(A) Policies and procedures for
notifying facilities of certificate denials
and expirations;

(B) Procedures for monitoring and
enforcement of the correction of
deficiencies by facilities;

(C) Policies and procedures for
suspending or revoking a facility’s
certification;

(D) Policies and procedures that will
ensure processing certificates within a
timeframe approved by FDA;

1SAC means States as certifiers.

(E) A description of the appeals
process for facilities contesting adverse
certification status decisions;

(F) Education, experience, and
training requirements of the applicant’s
professional and supervisory staff;

(G) Description of the applicant’s
electronic data management and
analysis system;

(H) Fee schedules;

(I) Statement of policies and
procedures established to avoid conflict
of interest;

(J) Description of the applicant’s
mechanism for handling facility
inquiries and complaints;

(K) Description of a plan to ensure
that fully certified mammography
facilities will be inspected according to
statutory requirements and procedures
and policies for notifying facilities of
inspection deficiencies;

(L) Policies and procedures for
enforcement of the correction of facility
deficiencies discovered during
inspections or by other means;

(M) Policies and procedures for
additional mammography review and
for requesting such reviews from
accreditation bodies;

(N) Policies and procedures for
patient notification; and

(O) Any other information that FDA
identifies as necessary to make a
determination on the approval of the
State as a certification agency.

(c) Rulings on applications for
approval. (1) FDA will conduct a review
and evaluation to determine whether
the applicant substantially meets the
applicable requirements of this subpart
and whether the certification standards
the applicant will require facilities to
meet are substantially the same as the
quality standards published under
subpart B of this part.

(2) FDA will notify the applicant of
any deficiencies in the application and
request that those deficiencies be
rectified within a specified time period.
If the deficiencies are not rectified to
FDA'’s satisfaction within the specified
time period, the application for
approval as a certification agency may
be denied.

(3) FDA shall notify the applicant
whether the application has been
approved or denied. The notification
shall list any conditions associated with
approval or State the bases for any
denial.

(4) The review of any application may
include a meeting between FDA and
representatives of the applicant at a time
and location mutually acceptable to
FDA and the applicant.

(5) FDA will advise the applicant of
the circumstances under which a denied
application may be resubmitted.

(d) Scope of authority. FDA may limit
the scope of certification authority
delegated to the State in accordance
with the MQSA.

§900.22 Standards for certification
agencies.

The certification agency shall accept
the following responsibilities in order to
ensure safe and accurate mammography
at the facilities it certifies and shall
perform these responsibilities in a
manner that ensures the integrity and
impartiality of the certification agency’s
actions:

(a) Conflict of interest. The
certification agency shall establish and
implement measures that FDA has
approved in accordance with § 900.21(b)
of this section to reduce the possibility
of conflict of interest or facility bias on
the part of individuals acting on the
certification agency’s behalf.

(b) Certification and inspection
responsibilities. Mammography
facilities shall be certified and inspected
in accordance with statutory and
regulatory requirements that are
equivalent to those of MQSA and this
part 900.

(c) Compliance with quality
standards. The scope, timeliness,
disposition, and technical accuracy of
completed inspections and related
enforcement activities shall ensure
compliance with facility quality
standards required under § 900.12.

(d) Enforcement actions. (1) There
shall be appropriate criteria and
processes for the suspension and
revocation of certificates.

(2) There shall be prompt
investigation of and appropriate
enforcement action for facilities
performing mammography without
certificates.

(e) Appeals. There shall be processes
for facilities to appeal inspection
findings, enforcement actions, and
adverse accreditation or certification
decisions.

(f) Additional mammography review.
There shall be a process for the
certification agency to request
additional mammography review from
accreditation bodies for issues related to
mammography image quality and
clinical practice.

(g) Patient notification. There shall be
processes for the certification agency to
conduct, or cause to be conducted,
patient notifications should the State
determine that mammography quality
has been compromised to such an extent
that it may present a serious risk to
human health.

(h) Electronic data transmission.
There shall be processes to ensure the
timeliness and accuracy of electronic
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transmission of inspection data and
facility certification status information
in a format and timeframe determined
by FDA.

(i) Changes to standards. A
certification agency shall obtain FDA
authorization for any changes it
proposes to make in any standards that
FDA has previously accepted under
§900.21 or this section.

§900.23 Evaluation.

FDA shall evaluate annually the
performance of each certification
agency. Such an evaluation shall
include the use of performance
indicators that address the adequacy of
program performance in certification,
inspection, and enforcement activities
as well as any additional information
deemed relevant by FDA that has been
provided by the certification body or
other sources or has been required by
FDA as part of its oversight initiatives.
The evaluation also shall include a
review of any changes made in the
standards or procedures in the areas
listed in §§900.21(b) and 900.22 that
have taken place since the original
application or the last evaluation,
whichever is most recent. The
evaluation shall include a determination
of whether there are major deficiencies
in the certification agency’s
performance that, if not corrected,
would warrant withdrawal of the
approval of the certification agency
under the provisions of § 900.24 or
minor deficiencies that would require
corrective action.

§900.24 Withdrawal of approval.

If FDA determines, through the
evaluation activities of § 900.23, or
through other means, that a certification
agency is not in substantial compliance
with this subpart, FDA may initiate the
following actions:

(a) Major deficiencies. If FDA
determines that a certification agency
has demonstrated willful disregard for
public health, has committed fraud, has
failed to provide adequate resources for
the program, has submitted material
false statements to the agency, or has
performed or failed to perform a
delegated function in a manner that may
cause serious risk to human health, FDA
may withdraw its approval of that
certification agency.

(1) FDA shall notify the certification
agency of FDA’s action and the grounds
on which the approval was withdrawn.

(2) A certification agency that has lost
its approval shall notify facilities
certified or seeking certification by it as
well as the appropriate accreditation
bodies with jurisdiction in the State that
its approval has been withdrawn. Such

notification shall be made within a
timeframe and in a manner approved by
FDA.

(b) Minor deficiencies. If FDA
determines that a certification agency
has demonstrated deficiencies in
performing certification functions and
responsibilities that are less serious or
more limited than the deficiencies in
paragraph (a) of this section, including
failure to follow its own procedures and
policies as approved by FDA, FDA shall
notify the certification agency that it has
a specified period of time to take
particular corrective measures as
directed by FDA or to submit to FDA for
approval the certification agency’s own
plan of corrective action addressing the
minor deficiencies. If the corrective
actions are not being implemented
satisfactorily or within the established
schedule, FDA may place the agency on
probationary status for a period of time
determined by FDA, or may withdraw
approval of the certification agency.

(1) Probationary status shall remain in
effect until such time as the certification
agency can demonstrate to the
satisfaction of FDA that it has
successfully implemented or is
implementing the corrective action plan
within the established schedule, and
that the corrective actions have
substantially eliminated all identified
problems, or

(2) If FDA determines that a
certification agency that has been placed
on probationary status is not
implementing corrective actions
satisfactorily or within the established
schedule, FDA may withdraw approval
of the certification agency. The
certification agency shall notify all
facilities certified or seeking
certification by it, as well as the
appropriate accreditation bodies with
jurisdiction in the State, of its loss of
FDA approval, within a timeframe and
in a manner approved by FDA.

(c) Transfer of records. A certification
agency that has its approval withdrawn
shall transfer facility records and other
related information as required by FDA
to a location and according to a
schedule approved by FDA.

§900.25 Hearings and appeals.

(a) Opportunities to challenge final
adverse actions taken by FDA regarding
approval of certification agencies or
withdrawal of approval of certification
agencies shall be communicated
through notices of opportunity for
informal hearings in accordance with
part 16 of this chapter.

(b) A facility that has been denied
certification is entitled to an appeals
process from the certification agency.
The appeals process shall be specified

in writing by the certification agency
and shall have been approved by FDA
in accordance with §§900.21 and
900.22.

Dated: December 15, 1999.
Margaret M. Dotzel,
Acting Associate Commissioner for Policy.
[FR Doc. 00-7653 Filed 3—29-00; 8:45 am]
BILLING CODE 4160-01-F

POSTAL SERVICE
39 CFR Part 111

Amendments to Proposed Domestic
Mail Manual Changes for Sacking and
Palletizing Periodicals Nonletters and
Standard Mail (A) Flats, for Traying
First-Class Flats, and for Labeling
Pallets

AGENCY: Postal Service.
ACTION: Proposed Rule; Amendment.

SUMMARY: This rule sets forth
amendments to the proposed rule
published in the Federal Register issue
of February 29, 2000 (65 FR 10735). The
Postal Service has determined to add a
5-digit scheme carrier routes sack and a
5-digit scheme carrier routes pallet to
the proposed presort rules published in
the aforementioned Federal Register.

Dates: Comments to this proposed
rule amendment and to the proposed
rule published February 29, 2000 (65 FR
10735) must be received on or before
April 14, 2000.

ADDRESSES: Mail or deliver written
comments to the Manager, Mail
Preparation and Standards, USPS
Headquarters, 475 L’Enfant Plaza SW,
Room 6800, Washington, DC 20260—
2413. Copies of all written comments
will be available for inspection and
photocopying between 9 a.m. and 4
p.m., Monday through Friday at the
Postal Service Library, 475 L’Enfant
Plaza SW, Room 11-N, Washington DC.

FOR FURTHER INFORMATION CONTACT:
Lynn Martin, (202) 268—6351, or Linda
Kingsley, (202) 268-2252.
SUPPLEMENTARY INFORMATION: On
February 29, 2000, the Postal Service
published a proposed rule in the
Federal Register (65 FR 10735). This
proposed rule set forth, along with other
proposed Domestic Mail Manual (DMM)
changes, the addition of new DMM
section M720. This proposed DMM
M720, if adopted, will allow mailers to
place carrier route, 5-digit automation
rate, and 5-digit Presorted rate packages
of Periodicals and Standard Mail (A) in
the same 5-digit container. The new 5-
digit containers are named ‘“merged 5-
digit” and if scheme sortation is opted
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by the mailer, “merged 5-digit scheme.”
To use this new sortation option, it was
proposed that mailers be required to use
a new ‘“‘Carrier Route Indicators” Field
in the AMS City State Product to
determine when such merged 5-digit or
merged 5-digit scheme containers may
be prepared.

The Postal Service is hereby
amending that proposal by adding a
new sack and pallet level, 5-digit
scheme carrier routes, when Periodicals
and Standard Mail (A) mailings are
prepared using the new ““Carrier Route
Indicators” Field in the AMS City State
Product with 5-digit scheme sortation
using Labeling List L001 under
proposed Domestic Mail Manual (DMM)
sections M720.1.5, M720.1.7, M720.2.5,
and M720.2.7 that were contained in the
February 29 Federal Register (65 FR
10735).

The original proposed rule instructed
mailers to prepare containers as follows
if the City State Product indicates that
mailers are not allowed to merge carrier
route packages with 5-digit packages for
any of the 5-digit ZIP Codes in an L001
scheme. For palletized mail, mailers
were instructed to prepare a merged 5-
digit scheme pallet containing carrier
route packages for the scheme and a 5-
digit scheme pallet containing the 5-
digit packages of automation rate and
Presorted rate packages. For sacked
mail, mailers were instructed to prepare
a merged 5-digit scheme sack(s)
containing the carrier route packages for
all 5-digit ZIP Codes in the scheme and
to prepare separate 5-digit sacks
containing packages of automation rate
and Presorted rate mail for each 5-digit
ZIP Code in the scheme.

The original proposal was to identify
sacks and pallets containing only carrier
route packages for a scheme as
“merged” if they are created under
DMM M720, even though the City State
Product indicates that mailers may not
merge carrier route packages with 5-
digit packages for any of the 5-digit ZIP
Codes in an L001 scheme. Upon further
consideration, the Postal Service
believes this proposal is inconsistent
with the concept of “merging.” This
amendment to the proposed rule
ensures that a “merged” sack or pallet
is created, and identified accordingly,
only when there is the possibility, based
on the “Carrier Route Indicators” field
in the AMS City State Product, that
carrier route packages are allowed to be
merged with 5-digit automation and
Presorted rate packages for at least one
of the 5-digit ZIP Codes in a scheme.

In instances when no 5-digit ZIP
Codes in a scheme are permitted to be
merged with carrier route packages
based on the “Carrier Route Indicators”

field in the AMS City State product, the
Postal Service is further proposing that
mailers prepare and label any carrier
route packages for the 5-digit ZIP Codes
in the scheme as ““5-digit scheme carrier
routes” pallets or sacks. This new pallet
and sack level is contained in amended
DMM sections M720.1.5¢c, M720.1.7b,
M7202.5¢c, and M720.2.7b set forth in
this proposal. These new container
levels would be also consistent with the
contents and identification of scheme
pallets containing only carrier route
packages prepared under proposed
DMM MO045.4.1a and M045.4.2a, and of
scheme sacks containing only carrier
route packages prepared under current
DMM M200.3.1c and M620.4.2c.

This notice also amends proposed
DMM sections M720.1.5e, M720.1.7e,
M720.1.7f, M720.2.5e, M720.2.7e, and
M720.2.71, to clarify that 5-digit carrier
routes pallets and sacks would be
prepared only for 5-digit ZIP Codes that
are not part of a scheme in L001 and
that have an indicator in the City State
Product that does not allow co-
containerization of carrier route
packages and 5-digit packages. Proposed
DMM sections M720.1.5f and M720.2.5f
are also amended to clarify that 5-digit
sacks would only prepared for 5-digit
ZIP Codes that have an indicator in the
City State Product that does not allow
co-containerization of carrier route
packages and 5-digit packages.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 USC
553 (b), (c)) regarding rulemaking by 39
USC 410, the Postal Service hereby
gives notice of the following proposed
revisions to the Domestic Mail Manual
(DMM), incorporated by reference in the
Code of Federal Regulations (see 39 CFR
Part 111).

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Revise the following sections of the
Domestic Mail Manual (DMM) as set
forth below:

Domestic Mail Manual

M?720 Merged Containerization of
Periodicals and Standard Mail (A)
Carrier Route, Automation, and
Presorted Rate Mail Packages for the
Same 5-Digit ZIP Code or 5-Digit
Scheme

1.0 PERIODICALS MAIL

* * * * *

[Amend proposed 1.5 to read as
follows:]

1.5 Optional Sack Preparation and
Labeling With Scheme Sort

When mailers choose to prepare mail
under this option they must prepare
sacks containing the individual carrier
route and 5-digit packages from the
carrier route, automation rate, and
Presorted rate mailings in the mailing
job in the following manner and
sequence. All carrier route packages
must be placed in sacks under 1.5a
through e as described below. When
sortation under this section is
performed, merged 5-digit scheme
sacks, 5-digit scheme carrier routes
sacks, and merged 5-digit sacks must be
prepared for all possible 5-digit schemes
or 5-digit ZIP Codes as applicable, using
L001 (merged 5-digit scheme and 5-digit
scheme carrier routes sort only) and the
Carrier Route Indicators field in the City
State Product when there is enough
volume for the 5-digit scheme or 5-digit
ZIP Code to prepare such sacks under
1.5. Mailers must label sacks according
to the Line 1 and Line 2 information
listed below and under M032. If, due to
the physical size of the mailpieces, the
automation rate pieces are considered
flat-size under C820 and the carrier
route sorted pieces and Presorted rate
pieces are considered irregular parcels
under C050, “FLTS” must be shown as
the processing category shown on the
sack label. If a mailing job does not
contain an automation rate mailing and
the carrier route mailing and the
Presorted rate mailing are irregular
parcel shaped, use “IRREG” for the
processing category on the contents line
of the label.

a. Carrier Route. Required. May only
contain carrier route packages. Must be
prepared when there are 24 or more
pieces for the same carrier route.
Smaller volume not permitted.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
MO032 for military mail).

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR” for basic rate, “WSH” for high
density rate, or “WSS” for saturation
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rate, followed by the route type and
number.

b. Merged 5-Digit Scheme. Required
and permitted only when there is at
least one 5-digit ZIP Code in the scheme
for which the City State Product
indicates carrier route packages may be
co-containerized with 5-digit packages.
May contain carrier route packages for
any 5-digit ZIP Code(s) in a single
scheme listed in L001 as well as
automation rate 5-digit packages and
Presorted rate 5-digit packages for those
5-digit ZIP Codes in the scheme that are
also identified in the City State Product
as eligible for co-containerization of
carrier route packages and 5-digit
packages. When preparation of this sack
level is permitted, a sack must be
prepared if there are any carrier route
package(s) for the scheme. If there is not
at least one carrier route package for any
5-digit destination in the scheme,
preparation of this sack is required at 24
pieces in 5-digit packages for any of the
5-digit ZIP Codes in the scheme that are
identified in the City State Product as
eligible for co-containerization of carrier
route packages and 5-digit packages,
and is optional with one six-piece 5-
digit package or at least one 5-digit
package of fewer pieces for the scheme
in LOO1 under 1.3 (for any ZIP Codes
that are identified in the City State
Product as eligible for co-
containerization of carrier route
packages and 5-digit packages). For a 5-
digit ZIP Code(s) in a scheme for which
the indicator in the City State Product
does not allow co-containerization of
carrier route packages and 5-digit
packages, prepare a 5-digit sack(s) for
the automation rate and Presorted rate
packages under 1.5f. For 5-digit ZIP
Codes not included in a scheme,
prepare sacks under 1.5d through g.

(1) Line 1: use L001, Column B.

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR/5D SCH.”

c. 5-Digit Scheme Carrier Routes.
Required. May contain only carrier
route packages for any 5-digit ZIP
Code(s) in a single scheme listed in
L001 when the indicator in the City
State Product does not allow co-
containerization of carrier route
packages and 5-digit packages for any of
the 5-digit ZIP Codes in the scheme.
Must be prepared if there are any carrier
route package(s) for the scheme.

(1) Line 1: use L001, Column B.

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR-RTS SCH.”

d. Merged 5-Digit. Required. Must be
prepared only for those 5-digit ZIP

Codes that are not part of a scheme and
that have an indicator in the City State
Product that allows carrier route
packages to be co-containerized with 5-
digit packages. May contain carrier
route packages, automation rate 5-digit
packages, and Presorted rate 5-digit
packages. Must be prepared if there are
any carrier route packages for the 5-
digit. If there is not at least one carrier
route package for the 5-digit destination,
preparation of this sack is required at 24
pieces in 5-digit packages for the same
5-digit destination, and is optional with
one six piece package or at least one
package of fewer pieces under 1.3.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
Mo032 for military mail).

(2) Line 2: “PER” or “NEWS”’ as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR/5D.”

e. 5-Digit Carrier Routes. Required.
Sack only carrier route packages for a 5-
digit ZIP Code remaining after preparing
sacks under 1.5a through d to this level.
May contain only carrier route packages
for any 5-digit ZIP Code that is not part
of a scheme listed in L001 and the
indicator in the City State Product does
not allow co-containerization of carrier
route packages and 5-digit packages for
the 5-digit ZIP Code. No sack minimum.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
Mo032 for military mail).

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR-RTS.”

f. 5-Digit. Required. May only contain
automation rate 5-digit packages and
Presorted rate 5-digit packages for any 5-
digit ZIP Code when the indicator in the
City State Product does not allow co-
containerization of carrier route
packages and 5-digit packages for the 5-
digit ZIP Code. Must be prepared at 24
or more pieces, optional with one six-
piece package or at least one package of
fewer pieces under 1.3.

(1) Line 1 labeling: use city, state
abbreviation, and 5-digit ZIP Code
destination (see M032 for military mail).

(2) Line 2: “PER” or “NEWS”’ as
applicable, followed by “FLTS 5D BC/
NBC”, except if there are no automation
rate packages in the mailing job, label
under M200.3.2f.

g. Three-digit through mixed ADC
sacks. Any 5-digit packages remaining
after preparing sacks under 1.5a through
f, and all 3-digit, ADC, and Mixed ADC
packages, must be sacked and labeled
according to the applicable
requirements under M710.2.0 for co-
sacking of automation rate and
Presorted rate packages, except if there

are no automation rate packages in the
mailing job, sack and label under
M200.3.0.

* * * * *

[Amend proposed 1.7 to read as
follows:]

1.7 Optional Pallet Preparation and
Labeling With Scheme (L001) Sort

When mailers choose to prepare mail
under this option they must prepare
pallets of packages and/or bundles in
the manner and sequence listed below
and under M041. When sortation under
this option is performed, mailers must
prepare all merged 5-digit scheme, 5-
digit scheme carrier routes, 5-digit
scheme, and merged 5-digit pallets that
are possible in the mailing based on the
volume of mail to the destination using
L001 and/or the City State Product as
applicable. Mailers must label pallets
according to the Line 1 and Line 2
information listed below and under
MO031. If, due to the physical size of the
mailpieces, the automation rate pieces
are considered flat-size under C820 and
the carrier route sorted pieces and
Presorted rate pieces are considered
irregular parcels under C050, “FLTS”
must be shown as the processing
category shown on the sack label. If a
mailing contains no automation rate
pieces and the carrier route mailing and
the Presorted rate mailing are irregular
parcel shaped, use “IRREG” for the
processing category on the contents line
of the label.

a. Merged 5-Digit Scheme. Required
and permitted only when there is at
least one 5-digit ZIP Code in the scheme
for which the City State Product
indicates carrier route packages may be
co-containerized with 5-digit packages.
May contain carrier route packages for
any 5-digit ZIP Code(s) in a single
scheme listed in L001 as well as
automation rate 5-digit packages and
Presorted rate 5-digit packages for those
5-digit ZIP Codes in the scheme that are
also identified in the City State Product
as eligible for co-containerization of
carrier route packages and 5-digit
packages.

(1) Line 1: use L001, Column B.

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR/5D SCHEME.”

b. 5-Digit Scheme Carrier Routes.
Required. May contain only carrier
route packages and bundles for all
carrier routes in an L001 scheme when
the indicator in the City State Product
does not allow co-containerization of
carrier route packages and 5-digit
packages for any of the 5-digit ZIP
Codes in the scheme.
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(1) Line 1: use L001, Column B.

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CR-RTS SCHEME.”

c. 5-Digit Scheme. Required. May
contain only 5-digit packages and
bundles of automation rate and
Presorted rate mail for the same 5-digit
scheme under L001 for ZIP Codes in the
scheme that have an indicator in the
City State Product that does not allow
carrier route packages to be co-
containerized with 5-digit packages.

(1) Line 1: use L001, Column B.

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“5D,” followed by “BARCODED” or
“BC” if the pallet contains automation
rate mail, followed by
“NONBARCODED” or “NBC” if the
pallet contains Presorted rate mail,
followed by “SCHEME” or “SCH.”

d. Merged 5-Digit. Required. May
contain carrier route packages and
bundles, automation rate 5-digit
packages and bundles, and Presorted
rate 5-digit packages and bundles for
those 5-digit ZIP Codes that are not part
of a scheme and that have an indicator
in the City State Product that allows co-
containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use city, state abbreviation,
and 5 -digit ZIP Code destination (see
Mo031 for military mail).

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
IRREG” as applicable, followed by “CR/
5D.”

e. 5-Digit Carrier Routes. Required.
May contain only carrier route rate
packages and bundles for the same 5-
digit ZIP Code that is not part of a
scheme and that has an indicator in the
City State Product that does not allow
co-containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
Mo031 for military mail).

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“CARRIER ROUTES” or “CR-RTS.”

f. 5-Digit. Required. May contain only
automation rate 5-digit packages and
bundles and Presorted rate 5-digit
packages and bundles for the same 5-
digit ZIP Code that is not part of a
scheme and that has an indicator in the
City State Product that does not allow
co-containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
Mo031 for military mail).

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“5D,” followed by “BARCODED” or
“BC” if the pallet contains automation
rate mail, and followed by
“NONBARCODED” or “NBC” if the
pallet contains Presorted rate mail.

g. 3-Digit. Optional. May contain
carrier route rate, automation rate, and
Presorted rate packages and bundles.

(1) Line 1: use L002, Column A.

(2) Line 2: “PER” or “NEWS”’ as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“3D,” followed by “DDU” if DDU rates
are claimed, followed by “DSCF” if SCF
rates are claimed, followed by
“BARCODED” or “BC” if the pallet
contains automation rate mail, and
followed by “NONBARCODED” or
“NBC” if the pallet contains Presorted
rate mail.

h. SCF. Required. May contain carrier
route rate, automation rate, and
Presorted rate packages and bundles.

(1) Line 1: use L002, Column C.

(2) Line 2: “PER” or “NEWS”’ as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“SCF,” followed by “DDU” if DDU rates
are claimed, followed by “DSCF” if SCF
rates are claimed, followed by
“BARCODED” or “BC” if the pallet
contains automation rate mail, and
followed by “NONBARCODED” or
“NBC” if the pallet contains Presorted
rate mail.

i. ADC. Required. May contain carrier
route rate, automation rate, and
Presorted rate packages and bundles.

(1) Line 1: use L004.

(2) Line 2: “PER” or “NEWS” as
applicable, followed by “FLTS” or
“IRREG” as applicable, followed by
“ADC,” followed by “BARCODED” or
“BC” if the pallet contains automation
rate mail, and followed by
“NONBARCODED” or “NBGC” if the
pallet contains Presorted rate mail.

2.0 STANDARD MAIL (A)

* * * * *

[Amend proposed 2.5 to read as
follows:]

2.5 Optional Sack Preparation and
Labeling With Scheme Sort

When mailers choose to prepare mail
under this option they must prepare
sacks containing the individual carrier
route and 5-digit packages from the
carrier route rate, automation rate, and
Presorted rate mailings in the mailing
job in the following manner and
sequence. All carrier route packages
must be placed in sacks under 2.5a
through e as described below. When
sortation under this section is

performed, merged 5-digit scheme
sacks, 5-digit scheme carrier routes
sacks, and merged 5-digit sacks must be
prepared for all possible 5-digit schemes
or 5-digit ZIP Codes as applicable, using
L001 (merged 5-digit scheme and 5-digit
scheme carrier routes sort only) and the
Carrier Route Indicators field in the City
State Product when there is enough
volume for the 5-digit scheme or 5-digit
ZIP Code to prepare such sacks under
2.5. Mailers must label sacks according
to the Line 1 and Line 2 information
listed below and under M032.

a. Carrier Route. Required. May only
contain carrier route packages. Must be
prepared when there are 125 pieces or
15 pounds of pieces for the same carrier
route. Smaller volume not permitted.

(1) Line 1 labeling: use city, state
abbreviation, and 5-digit ZIP Code
destination (see M032 for military mail).

(2) Line 2 labeling: “STD FLTS”
followed by “ECRLOT,” “ECRWSH” or
“ECRWSS” as applicable for basic, high
density, and saturation rate mail,
followed by the route type and number.

b. Merged 5-Digit Scheme. Required
and permitted only when there is at
least one 5-digit ZIP Code in the scheme
for which the City State Product
indicates carrier route packages may be
co-containerized with 5-digit packages.
May contain carrier route packages for
any 5-digit ZIP Code(s) in a single
scheme listed in L001 as well as
automation rate 5-digit packages and
Presorted rate 5-digit packages for those
5-digit ZIP Codes in the scheme that are
also identified in the City State Product
as eligible for co-containerization of
carrier route packages and 5-digit
packages. When preparation of this sack
level is permitted, a sack must be
prepared if there are any carrier route
package(s) for the scheme. If there is not
at least one carrier route package for any
5-digit destination in the scheme,
preparation of this sack is required
when there are at least 125 pieces or 15
pounds of pieces in 5-digit packages for
any of the 5-digit ZIP Codes in the
scheme that are identified in the City
State Product as eligible for co-
containerization of carrier route
packages and 5-digit packages (smaller
volume not permitted). For a 5-digit ZIP
Code(s) in a scheme for which the
indicator in the City State Product does
not allow co-containerization of carrier
route packages and 5-digit packages,
prepare a 5-digit sack(s) for the
automation rate and Presorted rate
packages under 2.5f. For 5-digit ZIP
Codes not included in a scheme,
prepare sacks under 2.5d through g.

(1) Line 1: use L001, Column B.

(2) Line 2: “STD FLTS CR-RTS SCH.”
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c. 5-Digit Scheme Carrier Routes. 5—
Digit Scheme Carrier Routes. Required.
May contain only carrier route packages
for any 5-digit ZIP Code(s) in a single
scheme listed in L001 when the
indicator in the City State Product does
not allow co-containerization of carrier
route packages and 5-digit packages for
any of the 5-digit ZIP Codes in the
scheme. Must be prepared if there are
any carrier route package(s) for the
scheme.

(1) Line 1: use L001, Column B.

(2) Line 2: “STD FLTS CR-RTS SCH.”

d. Merged 5-Digit. Required. Must be
prepared only for those 5-digit ZIP
Codes that are not part of a scheme and
that have an indicator in the City State
Product that allows carrier route
packages to be co-containerized with 5-
digit packages. May contain carrier
route packages, automation rate 5-digit
packages, and Presorted rate 5-digit
packages. Must be prepared if there are
any carrier route packages for the 5-
digit. If there is not at least one carrier
route package for the 5-digit destination,
must be prepared when there are at least
125 pieces or 15 pounds of pieces in 5-
digit packages for the same 5-digit
destination (smaller volume not
permitted).

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
MO032 for military mail).

(2) Line 2: “STD FLTS CR-5D.”

e. 5-Digit Carrier Routes. Required.
Sack only carrier route packages for a 5-
digit ZIP Code remaining after preparing
sacks under 2.5a through d to this level.
May contain only carrier route packages
for any 5-digit ZIP Code that is not part
of a scheme listed in L001 and the
indicator in the City State Product does
not allow co-containerization of carrier
route packages and 5-digit packages for
the 5-digit ZIP Code. No sack minimum.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
MO032 for military mail).

(2) Line 2: “STD FLTS CR-RTS.”

f. 5-Digit. Required. May only contain
automation rate 5-digit packages and
Presorted rate 5-digit packages for any 5-
digit ZIP Code when the indicator in the
City State Product does not allow co-
containerization of carrier route
packages and 5-digit packages for the 5-
digit ZIP Code. Must be prepared when
there are at least 125 pieces or 15
pounds of pieces for the 5-digit ZIP
Code. Smaller volume not permitted.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
MO032 for military mail).

(2) Line 2: “STD FLTS 5D BC/NBG,”
except if there are no automation rate
packages in the mailing job use “STD
FLTS 5D NON BC.”

g. Three-digit through Mixed AADC
Sacks. Any 5-digit packages remaining
after preparing sacks under 2.5 a
through f, and all 3-digit, ADC, and
Mixed ADC packages, must be sacked
and labeled according to the applicable
requirements under M710.3.0 for co-
sacking of automation rate and
Presorted rate packages, except if there
are no automation rate packages in the
mailing job, sack and label under M610.

* * * * *

[Amend proposed 2.7 to read as
follows:]

2.7 Optional Pallet Preparation and
Labeling With Scheme (L002) Sort

When mailers choose to prepare mail
under this option they must prepare
pallets of packages and/or bundles in
the manner and sequence listed below
and under M041. When sortation under
this option is performed, mailers must
prepare all merged 5-digit scheme, 5-
digit scheme carrier routes, 5-digit
scheme, and merged 5-digit pallets that
are possible in the mailing based on the
volume of mail to the destination using
L001 and/or the City State Product as
applicable. Mailers must label pallets
according to the Line 1 and Line 2
information listed below and under
Mo31.

a. Merged 5-Digit Scheme. Required
and permitted only when there is at
least one 5-digit ZIP Code in the scheme
for which the City State Product
indicates carrier route packages may be
co-containerized with 5-digit packages.
May contain carrier route packages for
any 5-digit ZIP Code(s) in a single
scheme listed in L001 as well as
automation rate 5-digit packages and
Presorted rate 5-digit packages for those
5-digit ZIP Codes in the scheme that are
also identified in the City State Product
as eligible for co-containerization of
carrier route packages and 5-digit
packages. When preparation of this sack
level is permitted, a sack must be
prepared if there are any carrier route
package(s) for the scheme. For 5-digit
ZIP Codes in a scheme for which the
indicator in the Carrier Route Indicators
field does not allow co-containerization
of carrier route and 5-digit packages,
begin preparing pallets under 2.7c (5-
digit scheme pallet). For 5-digit ZIP
Codes not included in a scheme, begin
preparing pallets under 2.7d (merged 5-
digit pallet).

(1) Line 1: labeling: use L001, Column
B.

(2) Line 2: “STD FLTS CR-5D
SCHEME.”

b. 5-Digit Scheme Carrier Routes.
Required. May contain only carrier
route packages and bundles for all

carrier routes in an L001 scheme when
the indicator in the City State Product
does not allow co-containerization of
carrier route packages and 5-digit
packages for any of the 5-digit ZIP
Codes in the scheme.

(1) Line 1: use L001, Column B.

(2) Line 2: “STD FLTS CR-RTS
SCHEME.”

c. 5-Digit Scheme. Required. May
contain 5-digit packages and bundles of
automation rate and 5-digit Presorted
rate mail for the same 5-digit scheme
under L001 for ZIP Codes in the scheme
that do not have an indicator in the City
State Product that allows co-
containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use L001, Column B.

(2) Line 2: STD FLTS 5D,” followed
by “BARCODED” or “BC” if the pallet
contains automation rate mail, followed
by “NONBARCODED” or “NBC” if the
pallet contains Presorted rate mail,
followed by “SCHEME” or “SCH.”

d. Merged 5-Digit. Required. May
contain carrier route rate packages and
bundles, automation rate 5-digit
packages and bundles, and Presorted
rate 5-digit packages and bundles for
those 5-digit ZIP Codes that are not part
of a scheme and that have an indicator
in the City State Product that allows co-
containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
Mo031 for military mail).

(2) Line 2: “STD FLTS CR/5D.”

e. 5-Digit Carrier Routes. Required.
May contain only carrier route rate
packages and bundles for the same 5-
digit ZIP Code for those 5-digit ZIP
Codes that are not part of a scheme and
that have an indicator in the City State
Product that does not allow co-
containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
MO031 for military mail).

(2) Line 2: “STD FLTS,” followed by
“CARRIER ROUTES” or “CR-RTS.”

f. 5-Digit. Required. May contain
automation rate 5-digit packages and
bundles and Presorted rate 5-digit
packages and bundles for the same 5-
digit ZIP Code for those 5-digit ZIP
Codes that are not part of a scheme and
that have an indicator in the City State
Product that does not allow co-
containerization of carrier route
packages and 5-digit packages.

(1) Line 1: use city, state abbreviation,
and 5-digit ZIP Code destination (see
Mo031 for military mail).

(2) Line 2: “STD FLTS 5D,” followed
by “BARCODED” or “BC” if the pallet
contains automation rate mail, and
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followed by “NONBARCODED” or
“NBC” if the pallet contains Presorted
rate mail.

g. 3-Digit. Optional. May contain
carrier route rate, automation rate, and
Presorted rate packages and bundles.

(1) Line 1: use L002, Column A.

(2) Line 2: “STD FLTS 3D,” followed
by “DDU” if DDU rates are claimed,
followed by “DSCF” if DSCF rates are
claimed, followed by “BARCODED” or
“BC” if the pallet contains automation
rate mail, and followed by
“NONBARCODED” or “NBC” if the
pallet contains Presorted rate mail.

h. SCF: Required. May contain carrier
route rate, automation rate, and
Presorted rate packages and bundles.

(1) Line 1: use L002, Column C.

(2) Line 2: “STD FLTS SCF;” followed
by “DDU” if DDU rates are claimed,
followed by “DSCF” if DSCF rates are
claimed; followed by “BARCODED” or
“BC” if the pallet contains automation
rate mail; and followed by
“NONBARCODED” or “NBC” if the
pallet contains Presorted rate mail.

i. If DBMC rates are not claimed:
Destination BMC. Required. May
contain carrier route rate, automation
rate, and Presorted rate packages and
bundles. Sort ADC packages and
bundles to BMC pallets based on the
“label to”” ZIP Code shown for the ADC
of the package or bundle in L004.

(1) Line 1: use L601.

(2) Line 2: “STD FLTS BMC,”
followed by “BARCODED” or “BC” if
the pallet contains automation rate mail,
and followed by “NONBARCODED” or
“NBC” if the pallet contains Presorted
rate mail.

j. If DBMC rates are claimed:
Destination ASF/BMC. May contain
carrier route rate, automation rate, and
Presorted rate packages and bundles.
Destination ASF sortation allowed and
required only if DBMC rate is claimed
for mail deposited at an ASF, otherwise
sort to Destination BMC. Sort ADC
packages and bundles to ASF/BMC
pallets based on the “label to” ZIP Code
shown for the ADC of the package or
bundle in L004.

(1) Line 1: use L602.

(2) Line 2: “STD FLTS,” followed by
“ASF” or “BMC” as applicable;
followed by “BARCODED” or “BC” if
the pallet contains automation rate mail;
and followed by “NONBARCODED” or
“NBC” if the pallet contains Presorted
rate mail.

An appropriate amendment to 39 CFR
111.3 will be published to reflect these
changes if the proposal is adopted.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 00-7838 Filed 3—29-00; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA-225-0230; FRL-6567-3]

Proposed Approval and Promulgation
of State Implementation Plans;

California—Santa Barbara Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
Santa Barbara’s 1998 Clean Air Plan
(CAP), submitted by the California Air
Resources Board (CARB). The Santa
Barbara County Air Pollution Control
District (SBCAPCD) adopted the plan to
meet the Clean Air Act (CAA)
requirements for ozone areas classified
as serious. EPA is proposing to approve
this revision to the California State
Implementation Plan (SIP) under
provisions of the CAA regarding EPA
action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards, and plan
requirements for nonattainment areas.

DATES: We must receive your written
comments on this proposal by May 1,
2000.

ADDRESSES: Please address your
comments to the EPA contact below.
You may inspect and copy the
rulemaking docket for this notice at the
following location during normal
business hours. We may charge you a
reasonable fee for copying parts of the
docket.

Environmental Protection Agency,
Region 9, Air Division, Air Planning
Office (AIR-2), 75 Hawthorne Street,
San Francisco, CA 94105-3901,

Copies of the SIP materials are also
available for inspection at the addresses
listed below:

California Air Resources Board, 2020
L Street, Sacramento, CA 92123-1095.

Santa Barbara County Air Pollution
Control District, 26 Castilian Drive B—
23, Goleta, CA 93117.

Santa Barbara’s 1998 Clean Air Plan is
available electronically at: http://
www3.sbcaped.org/capes.htm
FOR FURTHER INFORMATION CONTACT:
Dave Jesson, Air Planning Office (AIR-
2), Air Division, U.S. EPA, Region 9, 75
Hawthorne Street, San Francisco, CA
94105-3901. Telephone: (415) 744—
1288. E-mail: jesson.david@epa.gov.
SUPPLEMENTARY INFORMATION:

I. What Action Are We Proposing?

This Santa Barbara SIP revision
addresses applicable CAA requirements

for serious ozone nonattainment areas,
including a demonstration of attainment
by the statutory deadline of November
15, 1999.1 We are proposing to approve
the Santa Barbara ozone SIP with
respect to its emissions inventories,
control measures, 1999 rate-of-progress
(ROP) plan, attainment plan, and
transportation budgets. As discussed in
section III.H., the 1998 CAP supersedes
most portions of the 1994 ozone SIP for
Santa Barbara, which we approved on
January 8, 1997 (62 FR 1187-1190).

II. What Clean Air Act Provisions
Apply to This Plan?

A. What Is the Ozone NAAQS?

Under section 109 of the CAA, we
established NAAQS for ozone in 1979.
44 FR 8220 (February 8, 1979). The 1-
hour NAAQS for ozone is 0.12 parts per
million (ppm). Ground-level ozone is
formed when nitrogen oxides (NOx) and
volatile organic compounds (VOCs)
react in the presence of sunlight,
generally at elevated temperatures.2
Strategies for reducing smog typically
require reductions in both VOC and
NOx emissions.

Ozone causes serious health
problems, particularly in children, by
damaging lung tissue and sensitizing the
lungs to other irritants. Even at very low
levels, ozone can cause acute respiratory
problems; aggravate asthma; cause
temporary decreases in lung capacity of
15 to 20 percent in healthy adults, cause
inflammation of lung tissue; lead to
hospital admissions and emergency
room visits; and impair the body’s
immune system defenses, making
people more susceptible to respiratory
illnesses, including bronchitis and
pneumonia. Children are most at risk
from exposure to ozone because they
breathe more air per pound of body
weight than adults, their respiratory
systems are still developing and thus are
more susceptible to environmental
threats, and children exercise outdoors
more than adults.

B. What Requirements Apply to This SIP
Revision?

The most fundamental of the CAA
provisions for ozone nonattainment
areas is the requirement that the State
submit a SIP demonstrating attainment
of the NAAQS as expeditiously as
practicable but no later than the

1 Santa Barbara County was originally classified
as a moderate area, but failed to attain the ozone
NAAQS by the November 15, 1996, statutory
deadline, and was reclassified as serious on
December 10, 1997 (62 FR 65025-65030).

2The 1998 CAP generally substitutes the terms
reactive organic gases (ROG) for VOC. These terms
are essentially synonymous and are used
interchangeably throughout this document.
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applicable CAA deadline. Such a
demonstration must provide enforceable
measures to achieve emission
reductions each year leading to
emissions at or below the level
predicted to result in attainment of the
NAAQS throughout the nonattainment
area.

We have issued a “General Preamble”
describing the Agency’s preliminary
views on how we intend to act on SIPs
submitted under Title I of the Act. See
generally 57 FR 13498 (April 16, 1992)
and 57 FR 18070 (April 28, 1992). You
should refer to the General Preamble for
a more detailed discussion of our
preliminary interpretations of Title I
requirements. In this action, we are
applying these policies to the Santa
Barbara ozone SIP submittal, taking into
consideration the specific factual issues
presented.

III. Does This SIP Submittal Meet CAA
Requirements?

A. Does the 1998 CAP Satisfy the
Procedural Requirements?

On December 29, 1998, the SBCAPCD
adopted the 1998 CAP, after providing
public notice and opportunity to
comment. CARB approved the 1998
CAP (Executive Order 99—2a) and, on
March 19, 1999, submitted the plan as
a revision to the California SIP (letter
from Michael P. Kenny, Executive
Officer, to Felicia Marcus, EPA Regional
Administrator). The SIP submittal
includes proof of publication for the
notice of SBCAPCD public hearing, as
evidence that the hearing was properly
noticed. We found this submittal to be
complete on April 28, 1999.3 We believe
that the public process associated with
the 1998 CAP meets the procedural
requirements of CAA sections 110(a)
and (1) and 40 CFR 51.102.

B. Are the Emissions Inventories in the
Plan Approvable?

Chapter 3, Chapter 6, and Appendix
A of the 1998 CAP include updated
historic and projected emission
inventories for the years 1990, 1996, and
1999. The inventories summarize
emissions from all stationary and

3EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursaunt to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

mobile source categories both onshore
and in the Outer Continental Shelf
(OCS), where there are significant
emissions from petroleum production
and marine vessels. The inventories
include estimated emissions from
anthropogenic activities, biogenic and
geogenic sources, and wildfires.
Appendix A of the 1998 CAP includes
estimates of ozone precursor
emissions—ROG, NOx, and carbon
monoxide (CO)— for the following: (1)
1990 base year annual emissions (Table
A-3); (2) 1996 ozone season emissions
(Tables A—7 and A—10); (3) 1996 annual
emissions (Tables A—1 and A-2); and (4)
1999 ozone season emissions (Tables A—
8 and A-11).% As part of the ROP plan,
the 1998 CAP presents 1990 base year
ozone season emissions in Table 9-1.
For informational purposes only, the
1998 CAP also includes projected ozone
season emissions for 2005.

The motor vehicle emissions in the
1998 CAP were generated using a group
of models developed by CARB known as
the Motor Vehicle Emission Inventory
7G1.0 corrected (MVEI7G1.0c). The
Santa Barbara County Association of
Governments (SBCAG) transportation
model generated the area-specific data
on motor vehicle population and usage.
SBCAG also provided projections of
population, employment, and housing,
and the 1998 CAP identifies the source
of other activity factors.

For 1999, SBCAG projected 9,459,848
vehicle miles traveled, 1,327,665 trips,
and 2,213,431 starts, assuming State and
local controls (1998 CAP, Appendix C,
page C-29). The 1998 CAP (pages 5—4
and 5-5) also shows the motor vehicle
emissions estimates for 1996 and 1999.

The revised and updated emissions
inventories are comprehensive,
accurate, and current estimates of actual
emissions, as required by the CAA. The
methodologies used to prepare the base
and projected inventories conform to
EPA guidance documents.5 Our
guidance allows approval of California’s

4In Santa Barbara County, the ozone season
covers the months of May through October.

5 See, for example, Procedures for the Preparation
of Emission Inventories for Carbon Monoxide and
Precursors of Ozone, Volume I: General Guidance
for Stationary Sources, EPA—450/4-91-016;
Procedures for Emission Inventory Preparation,
Volume IV: Mobile Sources, EPA—450/5-9-026d
Revised.

motor vehicle emissions factors in place
of the corresponding federal emissions
factors. Therefore, we propose to
approve the 1998 CAP emissions
inventories for 1990, 1996, and 1999,
under CAA sections 172(c)(3) and
182(a)(1). We are not acting on the
emissions inventories for 2005, which
the CAA does not require.

C. Are the Control Measures
Approvable?

CAA sections 110(a)(2)(A) and
172(c)(6) require that all measures and
other elements in the SIP be
enforceable. We have interpreted these
provisions to allow for approval of
attainment demonstrations that rely, in
part, on commitments to adopt and
implement rules in the future, so long
as the commitments are specific and
enforceable (see 57 FR 13556 and 13568,
April 16, 1992; and 62 FR 1155-1157,
January 8, 1997).

The attainment demonstration in the
1998 CAP rests primarily on emission
reductions derived from adopted State
and SBCAPCD measures, which the
1998 CAP describes in Chapter 4
(stationary sources) and Chapter 5
(transportation sources).

The transportation control measure
(TCM) package for Santa Barbara County
is summarized in Tables 5-1, 5-2, and
5-3. Table 5-1 summarizes each type of
TCM, the adopting agency, the
implementing agency, the
commitments, and the monitoring
mechanisms. Table 5-2 presents the
specific projects, sponsors, and
implementation status of all TCMs
implemented as part of the 1994 Clean
Air Plan while Table 5-3 summarizes
all new projects, sponsors, and funding
mechanisms as part of the 1998 Clean
Air Plan. The information contained in
these three tables adequately
summarizes all TCMs applicable to
Santa Barbara County.

To a small extent, both the ROP plan
and attainment plan rely on reductions
from 2 rules and 2 TCMs which
SBCAPCD committed to adopt and
implement in 1999. The 1998 CAP
includes these 4 new control measures
and 3 contingency measures, which are
summarized in Table 1, entitled “Santa
Barbara Measures.”
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TABLE 1.—SANTA BARBARA MEASURES
Emission reductions Schedule
(tons/avg. summer
Control Measures weekday)
Adoption Implggﬁr?nta- Status as of 2/00
ROG NOx
352—Residential & Commercial Space and Water Heaters 0 0.0047 4/99 6/99 | Adopted 9/16/99.
(1999)
353—Control of ROG from Adhesives and Sealants .......... 0.4228 0 4/99 6/99 | Adopted 8/19/99.
(1999)
T13 Accelerated Retirement of Vehicles ..........ccccccveviieeenns 0.06 0.02 ®) 99-01 | Currently in force
(1999) (1999)
T18 Alternative FUEIS .......ccccvevciiee e e eee e 0.0003 (02000 2 U In Progress.
(1999) (1999)
333—Control of Emissions from Reciprocating Internal 0 1.3656 4/99 4/01 | Contingency Measure.
Combustion Engines. (2005)
T21—Enhanced Inspection & Maintenance ............cc.ccceeenee 4.29 3.07 | oo | e Contingency Measure.
(2005) (2005)
T22—County-Wide Implementation of Tier [l TDM Pro- 30,840 VMT reduction | .ovcceevicieens | vevveeevveee e Contingency Measure.
gram.
1 Adopted.

The measures 352, 353, T13, and T18
are relied upon in meeting the 1999
ROP and attainment demonstration
requirements of the Act, while measures
333, T21, and T22 serve as contingency
measures. Accordingly, and because the
measures strengthen the SIP, we
propose to approve all of the measures
in Table 1 under CAA sections 110(k)(3)
and 301(a).

D. Is the Rate-of-Progress Plan
Approvable?

For ozone areas classified as serious
or above, section 182(c)(2) requires that
the SIP must provide for reductions in
ozone-season, weekday VOC emissions

of at least 3 percent per year net of
growth averaged over each consecutive
3-year period beginning in 1996 until
the attainment date. This is in addition
to the 15 percent reduction over the first
6-year period required by CAA section
182(b)(1) for areas classified as moderate
and above.

Chapter 9 of the 1998 CAP presents
the 1999 ROP plan. As required by CAA
sections 182(b)(1) and 182(c)(2)(B), the
plan includes an adjusted 1990 base
year ROG emission inventory and
computes creditable 1999 emission
reductions. The ROP plan must show
that creditable reductions bring
emissions below the required target

TABLE 2.—1999 ROP DEMONSTRATION

level: a 24 percent reduction from 1990
emissions.®

Table 2 entitled “1999 ROP
Demonstration” presents these
calculations, demonstrating that
creditable ROG reductions are achieved
without the need for substituting NOx
reductions, as allowed by the CAA
section 182(c)(2)(C). Consistent with
CAA section 182(b)(1)(D), the ROP
demonstration factors out reductions
that would have been achieved by the
Federal Motor Vehicle Control Program
and Federal gasoline Reid Vapor
Pressure regulations that were
promulgated by November 15, 1990, or
were required by CAA section 211(h).

ROG emissions
(tpd)
1990 ROP Base YEAr ROG INVENIOIY ...couiiiiiiiiieiiiie ettt e ettt e ekt e e st e e e sat et e e sbe e e e e ke e e e e b et e e ate e e e anre e e e nneeeanneeeeannes 79.32
1990 AdJUSTEd BASE YA INVENTOIY ....c.uiiiiiiiiiiiie ittt ettt b e ht e s bbbt e ket e bt e sb et et e seb e et e e s in e e naeeseneeenes 56.72
24% ROP AdjuSted BaS@ YEAI .......ccceeiiiiiiiiiiiiiie sttt 13.61
Federal Motor Vehicle Control Program and Reid Vapor Pressure Requirement 22.60
R oo (O] =T o =] PSP P PR PPRPPPPRPORE 43.11
1999 INVENTOIY WIth CONLIOIS ...ttt ettt a ettt b et eat e e s he e et e e b et e b e e sb et e bt e sa b e et e e s aneesae e eaneeenes 38.93

Because the Santa Barbara ROP
demonstration satisfies applicable
requirements as discussed above, we
propose to approve the 1998 CAP as
meeting the progress requirements of
CAA section 182(c)(2).

6 The assessment of whether an area has met the
reasonable further progress requirement in the
milestone year is based on whether the area is at
or below the milestone year target level of
emissions and not on whether the area has achieved
a certain actual emissions reduction under the SIP

E. Is the Attainment Demonstration
Approvable?

CAA section 181(a) requires serious
ozone areas, including Santa Barbara, to
demonstrate attainment as expeditiously
as practicable but no later than
November 15, 1999. The demonstration
must show that VOC and NOx
emissions will be (or have been)

control strategy. See General Preamble. 57 FR
13516.

7 The design value is the fourth highest
concentration at any monitor within the
nonattainment area, over a 3-year period. You may
find more details on the interpretation of the 1-hour

reduced to levels at which the ozone
NAAQS will not be exceeded. Thus, the
SIP must show that the projected design
value will be less than or equal to 0.12
ppm at all locations within the
nonattainment area.”

The measured design value
concentration at the peak monitoring
station in Santa Barbara was 0.13 ppm

ozone NAAQS at 40 CFR 50, Appendix H. If you
wish to find out more about ozone modeling,
attainment demonstrations, and applicable EPA
guidance, please see 61 FR 10939-13940 (March 18,
1996) and 40 CFR 51, Appendix W.
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for the period 1994-1996. The SIP must
show that sufficient emission reductions
will occur by 1999 to reduce this level
by at least 4 percent in order to achieve
the NAAQS, since the rounding
convention treats values up to 0.1249
ppm as not exceeding the 0.12 ppm
standard.

Appendix D of the CAP discusses the
attainment demonstration, which CARB
prepared for the Santa Barbara area. The
State employed the Urban Airshed
Model, using the September 5-7, 1984
episode, with eastern boundary

conditions based on measured
concentrations during the 1984 field
study. Base case simulations for
September 6 and 7 met our performance
guidelines with one exception: the
normalized bias for September 6 was
very slightly above EPA’s guideline.

CARB determined 1999 ozone
concentrations by scaling the design
value (0.13 ppm) by the relative change
in peak ozone concentrations between
1996 and 1999. Based on the simulation
results, the projected design value for
1999 was .1247 ppm.

We propose to approve the attainment
demonstration portion of the plan as
meeting the requirements of CAA
section 182(c)(2)(A), since it
demonstrates that the area will attain
the NAAQS before the applicable
deadline of November 15, 1999. In fact,
the Santa Barbara area did reach
attainment in 1999, having recorded no
more than 3 exceedances at any monitor
during the period 1997-1999, as shown
in Table 3 below labeled “Exceedances
of the 1-Hour Ozone NAAQS in Santa
Barbara County, 1997-1999.”

TABLE 3.—EXCEEDANCES OF THE 1-HOUR OzONE NAAQS IN SANTA BARBARA COUNTY, 1997-1999
[1999 values are preliminary data from EPA’s Aerometric Data System (AIRS)]

Monitoring station 1997 1998 1999 Total
(0= 14 1101 (=14 - TSP OPRPUN 0 0 0 0
El Capitan* ..... 0 0 0 0
Goleta* .......occeeveeenee. 0 0 0 0
Las Flores Canyon .. 1 1 1 3
Lompoc H Sand P .. 0 0 0 0
Lompoc H Street* .... 0 0 0 0
Nojoqui Summit . 0 0 0 0
Paradise Road .. 0 1 0 1
Santa Barbara* . 0 0 0 0
Santa Maria* ............ 0 0 0 0
Santa Rosa Island* .. 0 0 0 0
Santa Ynez* .........ccccceviiiienns 0 0 0 0
Vandenberg A FOICE BASE .......ccuiiiiiiiieiiie ittt ettt ettt e nees 0 0 0 0

*Denotes part of the State and Local Air Monitoring System (SLAMS). Other stations are operated by industry,

at the direction of the

SBCAPCD, as a condition to permits issued under the Prevention of Significant Deterioration (PSD) program.

F. Are the Motor Vehicle Emissions
Budgets Approvable?

Attainment demonstration submittals
must specify the maximum motor
vehicle emissions allowed in the
attainment year and demonstrate that
this emissions level, when considered
with emissions from all other sources, is
consistent with attainment. In order for
us to find the budget adequate and
approvable, the submittal must meet the
conformity adequacy requirements of 40
CFR 93.118(e)(4) and be approvable
under all pertinent SIP requirements.

The motor vehicle emissions caps
defined by this and other plans when
they are approved into the SIP are used
to determine the conformity of
transportation plans, programs, and
projects to the SIP, as described by CAA
section 176(c)(2)(A). For more detail on
this part of the conformity requirements
see 40 CFR 93.118. For transportation
conformity purposes, the cap on motor
vehicle emissions is known as the motor
vehicle emissions budget. The budget
must reflect all of the motor vehicle
control measures contained in the
attainment demonstration (40 CFR
93.118(e)(4)(v)).

The motor vehicle emissions budgets
in the 1998 CAP for 1999 are 17.42 tpd

VOC and 22.07 tpd NOx, as shown
below in Table 4 labeled ‘““Santa Barbara
Motor Vehicle Emissions Budgets.”

TABLE 4.—SANTA BARBARA MOTOR
VEHICLE EMISSIONS BUDGETS
[1999 Emissions in Tons per Day, Using

EMFACT7G]
Voc NOx

Emissions with-

out TCMs ...... 17.52 22.16
Emission Reduc-

tions from

TCMs ............. 0.10 0.09
Emissions Budg-

(=] ST 17.42 22.07

These budgets were developed using
the State’s MVEI7G1.0c motor vehicle
emissions factors. We have already
determined that these budgets are
adequate (see 64 FR 73549, December
30, 1999), and we now propose to
approve the budgets as consistent with
all of the adequacy criteria of 40 CFR
93.118(e)(4), including consistency with
the 1999 baseline emissions inventory,
the motor vehicle control measure
emission reductions used in the
attainment demonstration, and the
reductions needed for attainment.

CARB is expected to issue
refinements to the emissions factors for
use in developing onroad mobile source
emission inventories and for making
transportation conformity
determinations. The refinements would
more accurately reflect emission
reductions associated with the State’s
motor vehicle inspection and
maintenance (I/M) program and other
motor vehicle controls.8 These
refinements must be used in conformity
determinations, in accordance with our
transportation conformity regulations,
which require use of the most current
and accurate information (40 CFR
93.110(e), 122(a)(2)). Subsequent
budgets will reflect these changes and
any new or modified control measures
adopted to ensure maintenance of the
NAAQS.

8 The updated emission reductions which, among
other things, would reflect more accurately the I/
M program as compared to the 1994 submittal, are
necessary in the case of I/M to account for
legislative change to the program in 1997. The
Santa Barbara area is subject to the “basic” I/M
requirement of CAA section 182(b)(4) rather than
the “enhanced” I/M requirement of section
182(c)(3) because the 1980 urbanized area
population was less than 200,000. See CAA section
182(c)(3)(A).
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G. Has the Area Established an
Enhanced Monitoring Program?

As a result of the reclassification of
the County to serious, Santa Barbara
became subject to the CAA section
182(c)(1) requirement that the area
establish and implement a
Photochemical Assessment Monitoring
Station (PAMS) network. To support the
implementation of this regulatory
requirement, EPA provided in excess of
$435,000 to SBCAPCD through the
Section 105 Grant, from FY1998 through
FY2000.

The District worked diligently to
expedite the implementation of a PAMS
network, consisting of a split-Type II
maximum ozone precursor station. VOC
and carbonyl concentrations are
collected at SBCAPCD'’s office, and
additional data, including ozone, NOx,
and meteorological parameters, are
collected at SBCAPCD’s SLAMS Goleta
site. Upper air information is collected
at the Santa Barbara Airport location. It
was agreed that if Santa Barbara County
remained in nonattainment status, the
District would relocate all PAMS
sampling to an optimum location in the
foothills of Santa Barbara.

H. What Are the Implications of EPA’s
Proposed Plan Approval?

If we finalize the proposed approval
of the 1998 CAP, this plan would
replace and supersede the 1994 ozone
SIP with the exception of the approved
State control measures, the local control
measures that are not amended by the
1998 CAP, and the local transportation
control measures for which the 1998
CAP augments the TCM measures and
projects included in the 1994 CAP. Our
final approval would also make
enforceable the SBCAPCD commitments
to adopt and implement the control
measures and contingency measures (if
applicable) listed above in Table 1, to
achieve the specified emissions
reductions.

IV. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, Regulatory Planning and Review.

B. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials

in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

C. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to E.O. 13045 because it is
does not involve decisions intended to

mitigate environmental health or safety
risks.

D. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
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relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act

(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing new
regulations. To comply with NTTAA,
the EPA must consider and use
“voluntary consensus standards” (VCS)
if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

EPA believes that VCS are
inapplicable to this proposed action.
Today’s proposed action does not
require the public to perform activities
conducive to the use of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental regulations, Nitrogen
oxides, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 20, 2000.
David P. Howekamp,
Acting Regional Administrator, Region IX.
[FR Doc. 00-7736 Filed 3—29-00; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF86

Endangered and Threatened Wildlife
and Plants; Reopening of Comment
Period on Proposed Endangered
Status for Ambrosia Pumila (San Diego
Ambrosia)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
reopening of comment period.

SUMMARY: We, the Fish and Wildlife
Service (Service), pursuant to the
Endangered Species Act of 1973, as
amended (Act), reopen the comment
period on the proposal to list Ambrosia
pumila (San Diego ambrosia) as an
endangered species. The comment
period is reopened in response to a
request from the public for additional
time to obtain biological information
regarding the plant and formulate
comments on the proposed rule. In
addition, reopening of the comment
period will allow further opportunity
for all interested parties to submit
comments on the proposal, which is
available (see ADDRESSES section). We
are seeking comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested parties concerning the
proposed rule. Comments already
submitted on the proposed rule need
not be resubmitted as they will be fully
considered in the final determination.

DATES: The reopened comment period
closes May 30, 2000.

ADDRESSES: Comments and materials
concerning this proposed rule should be
sent to the Field Supervisor, U.S. Fish
and Wildlife Service, Carlsbad Fish and
Wildlife Office, 2730 Loker Avenu