WD RECG 12-29-00 Friday
S g L, Vol. 65  No. 251 Dec. 29, 2000

Pages 82879-83294

ISUET

0

Mederal Re 0



II Federal Register/Vol. 65, No.

251/ Friday, December 29, 2000

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issuedgby
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
Euci‘rently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federaf Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—-1262; or call (202) 512—1530 or 1-888-293—6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $638, or $697 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $253. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $9.00 for each issue, or
$9.00 for each group of pages as actually bound; or $2.00 for

each issue in microfiche form. All prices include regular domestic
Fostage and handling. Internationapcustomers please add 25% for
oreign handlinf. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 65 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

202-512-1530; 1-888-293-6498

General online information
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND

HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY:  To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

WHEN: January 24, 2001, from 9:00 a.m. to Noon
(E.S.T.)
WHERE: Office of the Federal Register

Conference Room

800 North Capitol Street, NW.

Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538




11

Contents

Federal Register
Vol. 65, No. 251

Friday, December 29, 2000

Agriculture Department

See Animal and Plant Health Inspection Service

See Commodity Credit Corporation

See Food and Nutrition Service

RULES

Organization, functions, and authority delegations:
Delegations of authority revision, 82891-82892

Animal and Plant Health Inspection Service
RULES
Exportation and importation of animals and animal
products:
Beef, fresh, chilled, or frozen from Argentina,
certification; foot-and-mouth disease, 82894—-82896

Antitrust Division
NOTICES
National cooperative research notifications:
Southwest Research Institute, 83095-83096
Wireless Application Protocol Forum, Ltd., 83096—-83098

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind
or Severely Disabled

Centers for Disease Control and Prevention
RULES
Medicare, Medicaid, and Clinical Laboratory Improvement
Amendments (CLIA) programs:
Clinical laboratory requirements; effective dates
extended, 82941-82944

Commerce Department
See Economic Development Administration
See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement list; additions and deletions, 82974—-82975

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:

Taiwan, 82978-82980

Commodity Credit Corporation
RULES
Loan and purchase operations:
Livestock Indemnity Program for Contract Growers,
82892-82894

Corporation for National and Community Service
NOTICES
Grants and cooperative agreements; availability, etc.:
AmeriCorps* programs—
Service-related activities support of former members,
82980-82981

Defense Department
PROPOSED RULES
Federal Acquisition Regulation (FAR):
Commercial item acquisitions; contract types, 83291—
83293
NOTICES
Agency information collection activities:
Proposed collection; comment request, 82981-82983
Environmental statements; availability, etc.:
National Missile Defense Deployment, 82983
Meetings:
Defense Wage Committee, 82984
Threat Reduction Advisory Committee, 82984
United States Commission on National Security/21st
Century, 82984

Economic Development Administration
NOTICES
Trade adjustment assistance; eligibility determination
petitions:
Piller Plastics et al., 82975—-82976

Education Department
NOTICES
Agency information collection activities:
Proposed collection; comment request, 82984-82985
Special education and rehabilitative services:
Correspondence; quarterly list, 83217-83219

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
83099-83100

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Environmental statements; availability, etc.:
Waste management programs—
Transuranic (TRU) radioactive waste treatment and
storage, 82985—-82988
Ferderal Power Act:
Emergency orders—
California; electric energy shortage, 82989-82991
Meetings:
Secretary of Energy Advisory Board, 82991-82992

Environmental Protection Agency
RULES
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
2,4-D, etc., 82937-82941
Fludioxonil, 82927-82937
NOTICES
Agency information collection activities:
Proposed collection; comment request, 83004—83005
Submission for OMB review; comment request, 83005—
83010
33358
Environmental statements; availability, etc.:
Agency statements—
Comment availability, 83011



v Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Contents

Weekly receipts, 83010-83011
Meetings:
Fenthion; risks and risk mitigation; stakeholders, 83011—
83012
Science Advisory Board, 83012—83013
Pesticide programs:
Organophosphates; risk assessments and public
participation in risk management—
Fenthion, 83013-83014
Superfund; response and remedial actions, proposed
settlements, etc.:
ILCO Site, GA, 83014-83015
Superfund program:
Federal Agency Hazardous Waste Compliance Docket;
Federal facilities; list update, 83221-83246
Water supply:
Stage 2 Microbial and Disinfection Byproducts Federal
Advisory Committee Agreement in Principle;
availability, 83015-83024

Executive Office of the President
See Presidential Documents

Federal Aviation Administration
RULES
Airworthiness directives:
Agusta S.p.A., 82903-82905
Boeing, 82898-82903
Augusta S.p.A., 82896-82898
PROPOSED RULES
Airworthiness directives:
Boeing, 82957-82961
Cessna Aircraft Co., 82954—82957
NOTICES
Antidrug and alcohol misues prevention programs for
personnel engaged in specified aviation activities:
Random alcohol and drug testing; minimum annual
percentage rate; correction, 83127

Federal Communications Commission
NOTICES
Common carrier services:
Wireless telecommunications services—
700 MHz guard bands; licenses auction; filing
requirements, 83024-83035

Federal Energy Regulatory Commission
PROPOSED RULES
Natural Gas Policy Act:
Interstate natural gas pipelines—
Business practice standards, 82961-82963
NOTICES
Electric rate and corporate regulation filings:
Morgantown OL1 LLC, et al., 82996—82999
STI Capital Co. et al., 82999-83004
Environmental statements; availability, etc.:
Rochester Gas & Electric Corp., 83004
Applications, hearings, determinations, etc.:
Aquamac Corp., 82992
Calumet Energy Team, LLC, 82992
Central Hudson Gas & Electric Corp., 82993
Central Hudson Gas & Electric Corp. et al., 82992—-82993
Consumers Energy Co. et al., 82993-82994
Dominion Energy Marketing, Inc., 82994
Miami Valley Lighting, Inc., 82994
Midwest Independent Transmission System Operator,
82994-82995
Montana Power Co. et al., 82995

Natural Gas Pipeline Co. of America, 82995
Natural Gas Trading Corp., 82996
San Diego Gas & Electric Co. et al., 82996

Federal Highway Administration
RULES
Right-of-way and environment:
Mitigation of impacts to wetlands and natural habitat,
82913-82926

Federal Railroad Administration
NOTICES
Exemption petitions, etc.:

Union Pacific Railroad Co., 83127

Federal Trade Commission
NOTICES
Prohibited trade practices:
El Paso Energy Corp., et al., 83035-83038
FMC Corp. and Asahi Chemical Industry Co., Ltd., et al.,
83038—-83039

Fish and Wildlife Service
PROPOSED RULES
Endangered and threatened species:
Critical habitat designations—
Various plants from Molokai, HI, 83157-83216
NOTICES
Environmental statements; availability, etc.:
Incidental take permits—
Crenshaw and Covington Counties, AL; Red hills
salamander, 83074-83076

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
Decoquinate and Monensin, 82912-82913
NOTICES
Food for human consumption:
Identity standards deviation; market testing permits—
Kraft foods, Inc.; grated parmesan cheese, 83040
Grants and cooperative agreements; availability, etc.:

Veterinary antimicrobial decision support system, 83040—

83041
Harmonisation International Conference; guidelines
availability:

Test procedures and acceptance criteria for new drug
substances and new drug products; chemical
substances; Q6A specifications, 83041-83063

Human drugs:

Human pharmaceutical facilities, good manufacturing
practice inspections; information exchange; U.S. FDA
and Australian Therapeutic Goods Administration,
83063—-83068

Meetings:

Food-producing animals; resistance and monitoring
thresholds establishment, 83069

Investigational new drug applications; electronic
submission using XML to create cumulative table of
contents, 83069—-83070

Reports and guidance documents; availability, etc.:

Antimicrobial drugs use in food-producing animals;
thresholds establishment; discussion paper, 83070—
83071



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Contents

Food and Nutrition Service
RULES
Child nutrition programs:
Women, infants, and children; special supplement
nutrition program—

Vendor management systems; mandatory selection
criteria, limitation of vendors, training
requirements, high-risk vendors identification
criteria, etc., 83247-83289

General Services Administration
PROPOSED RULES
Federal Acquisition Regulation (FAR):
Commercial item acquisitions; contract types, 83291—
83293

Government Ethics Office
NOTICES
Presidential Transition Act of 2000:
Executive branch Presidential nominees; financial
disclosure process, 83039

Health and Human Services Department
See Centers for Disease Control and Prevention
See Food and Drug Administration
See Health Care Financing Administration
See Health Resources and Services Administration
RULES
Privacy Act; implementation
Individually identifiable health information; privacy
standards
Technical corrections, 82944
PROPOSED RULES
Protection of research misconduct whistleblowers; Public
Health Service standards
Technical correction, 82972—-82973

Health Care Financing Administration
RULES
Medicare:
Outpatient diabetes self-management training services;
expanded coverage, 83129-83154
Medicare, Medicaid, and Clinical Laboratory Improvement
Amendments (CLIA) programs:
Clinical laboratory requirements; effective dates
extended, 82941-82944
NOTICES
Medicare:
Diabetes self-management training programs; National
organizations deeming authority; application process,
83154-83155

Health Resources and Services Administration
NOTICES
Agency information collection activities:

Proposed collection; comment request, 83071-83073

Housing and Urban Development Department
NOTICES
Grants and cooperative agreements; availability, etc.:
Facilities to assist homeless—
Excess and surplus Federal property, 83073

Immigration and Naturalization Service
NOTICES
Meetings:
Immigration Matters District Advisory Council, 83098

Interior Department
See Fish and Wildlife Service
See Land Management Bureau
See National Park Service
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 83073—
83074

Internal Revenue Service
RULES
Income taxes:
Electing small business trusts, 82926—82927
PROPOSED RULES
Income taxes:
Electing small business trusts, 82963-82972

International Trade Commission
NOTICES
Harmonized Tariff Schedule; modifications, 83082—-83083
Import investigations:
U.S.-Israel agricultural trade conducted in a free trade
environment; likely effects on agricultural industries,
83084

Justice Department

See Antitrust Division

See Immigration and Naturalization Service

NOTICES

Pollution control; consent judgments:
Friedland, Robert, 83084—-83085

Reports and guidance documents; availability, etc.:
Federal alternative dispute resolution programs—

Confidenitality, 83085—83095

Labor Department
See Employment Standards Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 83098—
83099

Land Management Bureau
NOTICES
Environmental statements; availability, etc.:
Belle Ayr 2000 Federal coal tact, WY, 83076-83077
Meetings:
Resource Advisory Councils—
Arizona, 83077-83078
Colorado, 83077
Realty actions; sales, leases, etc.:
Nevada, 83078-83079

National Aeronautics and Space Administration
PROPOSED RULES
Federal Acquisition Regulation (FAR):
Commercial item acquisitions; contract types, 83291—
83293

National Archives and Records Administration
NOTICES
Agency records schedules; availability, 83100-83102
Senior Executive Service:

Performance Review Board, 83102—83103



VI Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Contents

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Northeastern United States fisheries—
Summer flounder, scup, and black sea bass, 82945—
82947
Northeastern United States fisheries:
Atlantic cod and haddock purchases; interactive voice
response system reporting requirements, 82944—
82945
West Coast States and Western Pacific fisheries—
Pacific Coast groundfish; overfished species rebuilding
plans disapproval, 82947-82953
PROPOSED RULES
Fishery conservation and management:
Atlantic highly migratory species—
Technical gear workshop, 82973
NOTICES
Environmental statements; notice of intent:
Incidental take permits—
Douglas and Chelan Counties, WA; habitat
conservation plans, 82976-82977
Permits:
Endangered and threatened species, 82977-82978

National Park Service
NOTICES
Native American human remains and associated funerary
objects:
Arizona State Museum, AZ—
Inventory from various Arizona counties, 83079-83081
National Museum of Health and Medicine, Armed Forces
Institute of Pathology, Washington, DC—
Inventory from unknown areas in Oregon and
Oklahoma, 83081-83082
Seneca Falls Historical Society, NY—
Inventory from Seneca and Cayuga Lakes region, NY,
83082

Northeast Dairy Compact Commission
NOTICES
Meetings, 83103

Nuclear Regulatory Commission

NOTICES

Applications, hearings, determinations, etc.:
Amergen Energy Co., LLC, 83103-83105

Pension Benefit Guaranty Corporation
NOTICES
Agency information collection activities:
Reporting and recordkeeping requirements, 83105—-83106

Presidential Documents
EXECUTIVE ORDERS
Commissions, boards, committees, etc.
Puerto Rico’s Status, President’s Task Force on;
establishment (EO 13183), 82889-82890
Government agencies and employees
Rates of pay; adjustments (EO 13182), 82879—-82888

Public Health Service

See Centers for Disease Control and Prevention
See Food and Drug Administration

See Health Resources and Services Administration

Securities and Exchange Commission

NOTICES

Self-regulatory organizations; proposed rule changes:
Chicago Stock Exchange, Inc., 83119-83120
New York Stock Exchange, Inc., 83120-83122
Philadelphia Stock Exchange, Inc., 83122-83123

Applications, hearings, determinations, etc.:
BCP III Affiliates Fund L.P. et al., 83106—83110
First Defined Sector Fund et al., 83110-83116
Market Street Fund, Inc., et al., 83116-83119

Small Business Administration

NOTICES

Applications, hearings, determinations, etc.:
Housatonic Equity Investors, SBIC, L.P., 83123

Social Security Administration

RULES

Social security benefits and supplementary security
income:

Federal old age, survivors, and disability insurance, and
aged, blind, and disabled—
Substantial gainful activity amounts, average monthly
earnings guidelines, etc., 82905-82912

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department
See Federal Aviation Administration
See Federal Highway Administration
See Federal Railroad Administration
NOTICES
Privacy Act:

Systems of records, 83124-83126

Treasury Department
See Internal Revenue Service



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Contents VII

Separate Parts In This Issue

Part Il
Department of Health and Human Services, Health Care
Financing Administration, 83129-83155

Part Il
Department of Interior, Fish and Wildlife Service, 83157—
83216

Part IV
Department of Education, 83217-83219

Part V
Environmental Protection Agency, 83221-83246

Part VI
Department of Agriculture, Food and Nutrition Service,
83247-83289

Part VII

Department of Defense, General Services Administration,
National Aeronautics and Space Administration,
83291-83293

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.



VIII Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR

Executive Orders:

13144 (Superseded by

EO 13182).....ccccvuvvaneee 82879

14 CFR
39 (4 documents) ........... 82896,
82898, 82901, 82903

Proposed Rules:
39 (3 documents) ........... 82954,
82957, 82959

18 CFR

Proposed Rules:

284 .. 82961

20 CFR

A04 ... 82905

A6 82905

21 CFR

558 82912

23 CFR

TTT e 82913

26 CFR

Lo 82926

Proposed Rules:

T 82963

40 CFR

180 (2 documents) ......... 82927,
82937

42 CFR

48 CFR

Proposed Rules:

12 i 83302
16 i 83302
50 CFR

648 (2 documents) ......... 82944,

82945




82879

Federal Register
Vol. 65, No. 251

Friday, December 29, 2000

Presidential Documents

Title 3—

The President

Executive Order 13182 of December 23, 2000

Adjustments of Certain Rates of Pay

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the laws cited herein,
it is hereby ordered as follows:

Section 1. Statutory Pay Systems. The rates of basic pay or salaries of
the statutory pay systems (as defined in 5 U.S.C. 5302(1)), as adjusted
under 5 U.S.C. 5303(a), are set forth on the schedules attached hereto and
made a part hereof:

(a) The General Schedule (5 U.S.C. 5332(a)) at Schedule 1;
(b) The Foreign Service Schedule (22 U.S.C. 3963) at Schedule 2; and

(c) The schedules for the Veterans Health Administration of the Department
of Veterans Affairs (38 U.S.C. 7306, 7404; section 301(a) of Public Law
102-40) at Schedule 3.

Sec. 2. Senior Executive Service. The rates of basic pay for senior executives
in the Senior Executive Service, as adjusted under 5 U.S.C. 5382, are set
forth on Schedule 4 attached hereto and made a part hereof.

Sec. 3. Executive Salaries. The rates of basic pay or salaries for the following
offices and positions are set forth on the schedules attached hereto and
made a part hereof:

(a) The Executive Schedule (5 U.S.C. 5312-5318) at Schedule 5;

(b) The Vice President (3 U.S.C. 104) and the Congress (2 U.S.C. 31)
at Schedule 6; and

(c) Justices and judges (28 U.S.C. 5, 44(d), 135, 252, and 461(a)) at Schedule
7.

Sec. 4. Uniformed Services. Pursuant to section 601 of Public Law 106-
398, the rates of monthly basic pay (37 U.S.C. 203(a)) for members of
the uniformed services and the rate of monthly cadet or midshipman pay
(37 U.S.C. 203(c)) are set forth on Schedule 8 attached hereto and made
a part hereof.

Sec. 5. Locality-Based Comparability Payments. (a) Pursuant to sections 5304
and 5304a of title 5, United States Code, locality-based comparability pay-
ments shall be paid in accordance with Schedule 9 attached hereto and
made a part hereof.

(b) The Director of the Office of Personnel Management shall take such
actions as may be necessary to implement these payments and to publish
appropriate notice of such payments in the Federal Register.

Sec. 6. Administrative Law Judges. The rates of basic pay for administrative
law judges, as adjusted under 5 U.S.C. 5372(b)(4), are set forth on Schedule
10 attached hereto and made a part hereof.

Sec. 7. Effective Dates. Schedule 8 is effective on January 1, 2001. The
other schedules contained herein are effective on the first day of the first
applicable pay period beginning on or
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Sec. 8. Prior Order Superseded. Executive Order 13144 of December 21,

1999, is superseded.
: X /M

THE WHITE HOUSE,
December 23, 2000.

Billing code 3195-01-P
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SCHEDULE 3--VETERANS HEALTH ADMINISTRATION SCHEDULES
DEPARTMENT OF VETERANS AFFAIRS

(Effective on the first day of the first applicable pay period

beginning on or after January 1, 2001)

Schedule for the Office of the Under Secretary for Health

(38 U.s.C. 7306)*

Deputy Under Secretary for Health
Associate Deputy Under Secretary for Health
Assistant Under Secretaries for Health

Minimum
Medical Directors . . . . + & v & v v e « «w « « . . . . 8107,365
Service Directors . . . e e e e e e e e e e e e e 93,486
Director, National Center
for Preventive Health . . . . . . . . . . . . « . . . 79,710
Physician and Dentist Schedule
Director Grade . . . . . . . . . « « « . « « « < . . . 593,486
Executive Grade . . . . . v v v v e e e e e e e e 86,324
Chief Grade . . . . . .« « « « v v v e e e e e e e e 79,710
Senior Grade. . . . . . . . e e e e e e e e e e e 67,765
Intermediate Grade. . . . . . .« . . .« o 4 40 e ... 57,345
Full Grade . . . . . . .« o . o o o 00 e e e e 48,223
Associate Grade . . . . . . . . .. a e e e e el 40,236

Clinical Podiatrist and Optometrist Schedule

Chief Grade . . . . . . . « « v v v v v v v v e e o o« . 879,710
Senior Grade. . . . . . . o 0 e e e d e e e e e e 67,765
Intermediate Grade. . . . . . . . .« .+ .« v 4 e e ... 57,345
Full Grade. . . . ¢ v o v v i e e e e e e e e e e e e 48,223
Associate Grade . . . . . . . 0 . 0 o4 e e e e e e e 40,236

Physician Assistant and Expanded-Function
Dental Auxiliary Schedule ****

Director Grade. . . . e e e e e e e e e e e e e .. 879,710
Assistant Director Grade. e 67,765
Chief Grade . . . . . . . . « « « v o o0 a0 e e 57,345
Senior Grade. . . . . . .« . v v u e e v e e e e e e e 48,223
Intermediate Grade. . . . . . . . . . . . . . . . ... 40,236
Full Grade. . . . . .« « « o v e e e e e e e e e e e e 33,254
Associate Grade . . . . . . . . v e e e v d e e e e e 28,6l6
Junior Grade. . . . .« . .« v v e e e e e e e e e e 24,463

* kK K

$135,370
129,659
125,837

Maximum
$121,683
116,102

116,102

$116,102
110,017
103,623
88,096
74,553
62,686
52,305

$103,623
88,0896
74,553
62,686
52,305

$103,623
88,096
74,553
62,686
52,305
43,226
37,202
31,798

*
* Kk
* Kk

This schedule does not apply to the Assistant Under Secretary for Nursing Programs
or the Director of Nursing Services. Pay for these positions is set by the Under

Secretary for Health under 38 U.S.C. 7451.

Pursuant to section 7404(d) (1) of title 38, United States Code, the rate of basic
pay payable to this employee is limited to the rate for level IV of the Executive

Schedule, which is $125,700.

Pursuant to section 7404(d) (2) of title 38, United States Code, the rate of basic
pay payable to these employees is limited to the rate for level V of the Executive

Schedule, which is $117,600.

Pursuant to section 301(a) of Public Law 102-40, these positions are paid
according to the Nurse Schedule in 38 U.S.C. 4107(b) as in effect on August 14,

1990, with subsequent adjustments.
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SCHEDULE 4--SENIOR EXECUTIVE SERVICE

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

ES-1 . . « « . . o . . . . . . 0 . 0 . v e v e e e . . . . 8109,100
ES=-2 . . . . . . . o . . .0 0 e e e e e e e e e e e e o 114,200
ES-3 . . . .« .« . . . . . . 0 .0 0 e e e e e e e e e o s 119,400
ES-4 . . . . . . . . . o e e e el e e e e e e e e oo . 125,500
ES-5 . . . . . . . . o o o o e e 0 e e e e e e e e e e e o 125,700
ES-6 . . . . . . . . 0 . . 0 .0 . v e e e e e e e e o o . .o125,700

SCHEDULE 5--EXECUTIVE SCHEDULE

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

level I . . . . « « ¢ ¢ v 4 e v i e e e e e e e e e« v . . 8lb1,200
level II . . . . .« & « v v @ v v « « v « « 4w e v v« < <« . . 145,100
level ITII. . . . . .« ¢ v v o« v v w « v v « « « < W« W« e W« « . 133,700
level IV . . . . . . o « v v v v 4 v i i e e e e e e e e o . 125,700
level V. . . o o . 0 e e e e e e el e e e e e e e e e o e 117,600

SCHEDULE 6--VICE PRESIDENT AND MEMBERS OF CONGRESS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

Vice President . . . . . . . . . . « . « < 4« « « « < <« . . . 8186,300
Senators . . . e e e e e e e e« . . 145,100
Members of the House of Representatlves e« + « « « « . . . 145,100
Delegates to the House of Representatives. . . . . . . . . . 145,100
Resident Commissioner from Puerto Rico . . . . . . . . . . . 145,100
President pro tempore of the Senate. . . . . v . .« . 161,200
Majority leader and minority leader of the Senate .« . <« . 161,200
Majority leader and minority leader of the House

of Representatives . . . e o« e e e e« « o . 161,200
Speaker of the House of Representatlves e+« « + .« . . . 186,300

SCHEDULE 7--JUDICIAL SALARIES

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

Chief Justice of the United States . . . . . . . . . . . . . $186,300
Associate Justices of the Supreme Court. . . . . . . . . . . 178,300
Circuit Judges . . . . . . . . . . « v « « v & < v <« < . . . 153,900
District Judges. . . . e« « « « « <« . . 145,100

Judges of the Court of Internatlonal Trade e + « « « « <« « . 145,100
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SCHEDULE 8-PAY OF THE UNIFORMED SERVICES (PAGE 3)

Part II-RATE OF MONTHLY CADET OR MIDSHIPMAN PAY

The rate of monthly cadet or midshipman pay authorized by section 203(c) of

title 37,

Note:

United States Code, 1is $600.00.

As a result of the enactment of sections 602-604 of Public Law
105-85, the National Defense Authorization Act for Fiscal Year
1998, the Secretary of Defense now has the authority to adjust the
rates of basic allowances for subsistence and housing. Therefore,
these allowances are no longer adjusted by the President in
conjunction with the adjustment of basic pay for members of the
uniformed services. Accordingly, the tables of allowances
included in previous orders are not included here.
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SCHEDULE 9--LOCALITY-BASED COMPARABILITY PAYMENTS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

Locality Pay Areal Rate
Atlanta, GA . . . . . . . o oo e e e e e e e e 8.66%
Boston-Worcester-Lawrence, MA-NH-ME-CT-RI . . . . . . . . 12.13%
Chicago-Gary-Kenosha, IL-IN-WI . . . . . . . . . . . . . 13.00%
Cincinnati-Hamilton, OH-KY-IN . . . . . . . . . . . . . . 10.76%
Cleveland-Akron, OH . . . . . .« .« .+ « v v v v v W« e oo 9.17%
Columbus, OH . . . e e e e e e e e e e e e e e e 9.61%
Dallas-Fort Worth, TX . . . . . . . . . . « . « « « « . . 9.71%
Dayton-Springfield, OH . . . . . . . . . . « . . . . . . 8.60%
Denver-Boulder-Greeley, CO . . . . . . . . . . . . . . . 11.90%
Detroit-Ann Arbor-Flint, MI . . . . . . . . . . . . . . . 13.14%
Hartford, CT PO e e e e e e e e e e e e 12.65%
Houston-Galveston- Brazorla, TX . . ... e 16.66%
Huntsville, AL . . . . . . o « o o« o . oo e 8.12%
Indianapolis, IN . . . . . . . . . .« . o 0 e e 0. e 7.89%
Kansas City, MO-KSs . . . Ce e e e e e e 8.32%
Los Angeles-Riverside- Orange County, CA . . . . . . . . . 14.37%
Miami-Fort Lauderdale, FL . . . . . . . . . . . . . . . . 11.09%
Milwaukee-Racine, WI . . e e e e e 8.91%
Minneapolis-St. Paul, MN-WI . . . . . . 10.30%
New York-Northern New Jersey-Long Island NY NJ CT PA . . 13.62%
Orlando, FL . e e e e e 7.71%
Philadelphia- Wllmlngton Atlantlc Clty, PA-NJ-DE-MD . . . 10.80%
Pittsburgh, PA . . . . . . . . . . . L L. ..o 8.54%
Portland-Salem, OR-WA . . . . . . . . . . + « « « « « . . 10.32%
Richmond-Petersburg, VA . . . . . . . . . . . . . . . .. 8.60%
Sacramento-Yolo, CA . . . . . . . . . . . .« . « .« < . . . 10.73%
St. Louis, MO-IL . . . . . . .« .« « v e u e e e e 8.00%
San Diego, CA . . . . Coe e e e oo ... .. 11.31%
San Francisco-Oakland-San Jose, CA . . . . . . . . . . . 16.98%
Seattle-Tacoma-Bremerton, WA . . . . . . . . . . . . . . 10.45%
Washington-Baltimore, DC-MD-VA-WV . . . . . . . . . . . . 10.23%
Rest of U.S. e e e e e e e e e e e e e e e e e 7.68%

SCHEDULE 10-ADMINISTRATIVE LAW JUDGES

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2001)

AL~3/A . . . . « . v o i i e e e e e e e e e e e ... . . . 882,100
AL=3/B . « o i e e e e e e e e e e e e e e e e 88,300
AL=3/C .« o o e e e e e e e e e e e e e e e 94,700
AL-3/D . . . . « .+« « 4 i v v w4 e 4w e e e . . . . 101,000
AL-3/E . . . . « v v « « v v v e v v e w e e e 4.+ < . . 107,300
AL-3/F . . « . v « v « v« v 4« 4« i+ o . o . . < . . . . . 113,600
AL-2 . . . .+« « . . v 4 e 4w o e . . . . . . . . . . . 120,000
AL-1 . . . . . . . . . . .0 0. v i e e e s d e e w e . . . 125,700

'Locality Pay Areas are defined in 5 CFR 531.603.

[FR Doc. 00-33450 Filed 12-28-00; 8:45 am]
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Presidential Documents

Executive Order 13183 of December 23, 2000

Establishment of the President’s Task Force on Puerto Rico’s
Status

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including Public Law 106-346, it
is hereby ordered as follows:

Section 1. Policy. It is the policy of the executive branch of the Government
of the United States of America to help answer the questions that the
people of Puerto Rico have asked for years regarding the options for the
islands’ future status and the process for realizing an option. Further, it
is our policy to consider and develop positions on proposals, without pref-
erence among the options, for the Commonwealth’s future status; to discuss
such proposals with representatives of the people of Puerto Rico and the
Congress; to work with leaders of the Commonwealth and the Congress
to clarify the options to enable Puerto Ricans to determine their preference
among options for the islands’ future status that are not incompatible with
the Constitution and basic laws and policies of the United States; and
to implement such an option if chosen by a majority, including helping
Puerto Ricans obtain a governing arrangement under which they would
vote for national government officials, if they choose such a status.

Sec. 2. The President’s Task Force on Puerto Rico’s Status. There is estab-
lished a task force to be known as “The President’s Task Force on Puerto
Rico’s Status” (Task Force). It shall be composed of designees of each
member of the President’s Cabinet and the Co-Chairs of the President’s
Interagency Group on Puerto Rico (Interagency Group). The Task Force
shall be co-chaired by the Attorney General’s designee and a Co-Chair of
the Interagency Group.

Sec. 3. Functions. The Task Force shall seek to implement the policy set
forth in section 1 of this order. It shall ensure official attention to and
facilitate action on matters related to proposals for Puerto Rico’s status
and the process by which an option can be realized. It shall provide advice
and recommendations on such matters to the President and the Congress.
It shall also provide advice and recommendations to assist the Executive
Office of the President in fulfilling its responsibilities under Public Law
106-346 to transfer funding to the Elections Commission of the Common-
wealth of Puerto Rico for public education on and a public choice among
options for Puerto Rico’s future status that are not incompatible with the
Constitution and the basic laws and policies of the United States.

Sec. 4. Report. The Task Force shall report on its actions to the President
not later than May 1, 2001, and thereafter as needed but not less than
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annually on progress made in the determination of Puerto Rico’s ultimate

status.

THE WHITE HOUSE,
December 23, 2000.

[FR Doc. 00-33451
Filed 12-28-00; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This document amends the
delegations of authority from the
Secretary of Agriculture to other General
Officers and agency heads to delegate to
the Director, Hazardous Materials
Management Group authority to carry
out certain duties related to hazardous
materials management.

EFFECTIVE DATE: December 29, 2000.
FOR FURTHER INFORMATION CONTACT:
Thomas Fox, Attorney, Office of the
General Counsel, United States
Department of Agriculture, Room 3351
South Building, Washington, DC 20250,
(202) 720-6715.

SUPPLEMENTARY INFORMATION: On
January 15, 1999, the Secretary of
Agriculture established the USDA
Hazardous Materials Policy Council
(Council) to direct the USDA Hazardous
Materials Management and Federal
Facilities Compliance Program
(Program). By Memorandum dated April
14, 1999, the Secretary decided to
strengthen the Program within the
Department by assigning to the Counsel
lead responsibility for hazardous
materials management and Federal
facilities compliance. Also, the
Secretary directed that the executive
director of the Council serve as the
Director of the Hazardous Materials
Management Group, the group that acts
as technical and program staff to the
Council. The decision was based upon
the fact that the Department had a
decentralized arrangement for the
implementation of the program and
needed to improve coordination among
the agencies of the Department. This

final rule delegates responsibilities to
the director of the Hazardous Materials
Management Group.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed rule
making and opportunity for comment
are not required.

Further, because this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Order No. 12866 and No. 12988. In
addition, this action is not a rule as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601, et seq.), and thus is
exempt from provisions of that act.
Finally, this action is not a rule as
defined in 5 U.S.C. 804, and thus does
not require review by Congress.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, 7 CFR Part 2 is amended
as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for Part 2 is
revised to read as follows:

Authority: 5 U.S.C. 301; Reorganization
Plan No. 2 of 1953; 3 CFR 1949-1953 Comp.,
p. 1024.

Subpart D—Delegations of Authority to
Other General Officers and Agency
Heads

2. Section 2.25 is added in subpart D
to read as follows:

§2.25 Director, Hazardous Materials
Management Group.

(a) The following delegations of
authority are made by the Secretary of
Agriculture to the Director, Hazardous
Materials Management Group.

(1) Serve as Executive Director of the
USDA Hazardous Materials Policy
Council.

(2) Represent USDA is consulting or
working with the Environmental
Protection Agency (EPA), the Council
on Environmental Quality, the Domestic
Policy Council, and others to develop
policies relating to hazardous materials
management and Federal facilities
compliance.

(3) Monitor, review, evaluate, and
oversee hazardous materials

management program activities and
compliance Department-wide.

(4) Monitor, review, evaluate, and
oversee USDA agency expenditures for
hazardous materials management
program accomplishments.

(5) Coordinate for the USDA
Hazardous Materials Policy Council the
presentation of the USDA Hazardous
Waste Management appropriation
budget request to the Office of
Management and Budget (OMB) and
Congress.

(6) Prepare for the USDA Hazardous
Materials Policy Council the hazardous
materials management program budget
and accomplishment reports to
Congress, OMB, and EPA and take a
lead role in the preparation of replies to
Congressional injuries.

(7) Represent USDA on the National
Response Team on hazardous spills and
oil spills pursuant to the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C.
9601, et seq.); the Clean Water Act, as
amended (33 U.S.C. 1251, et seq.); Oil
Pollution Act, as amended (33 U.S.C.
2701, et seq.); Executive Order 12580, 3
CFR, 1987 Comp., p. 193; Executive
Order 12777, 3 CFR, 1991 Comp., p.
351, and the National Contingency Plan,
40 CFR Part 300.

(8) Approve disbursements from the
New World Mine Response and
Restoration Account, approve the New
World Mine Response and Restoration
Plan, and make quarterly reports to
Congress under Sections 502(d) and (f)
of Title V of the Department of the
Interior and Related Agencies
Appropriations Act of 1998, Public Law
105-83.

(9) Provide program leadership and
oversight for USDA compliance with
applicable pollution control laws and
executive orders, including Executive
Order 13148, Greening of the
Government Through Leadership in
Environmental Management.

(10) Ensure that the Hazardous
Materials Management Program
Department-wide is accomplished with
regard to, and in compliance with,
Executive Order 12898, Federal Actions
to Address Environmental Justice in
Minority Populations and low-Income
Populations.

(11) Take such action as may be
necessary, with the affected agency head
and with the concurrence of the General
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Counsel, including issuance of
administrative orders and agreements
with any person to perform any
response action under sections 106(a)
and 122 (except subsection (b)(1)) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C.
9606(a), 9622), pursuant to sections
4(c)(3) and 4(d)(3) of Executive Order
12580, as amended by Executive Order
13016.

(12) Receive administrative support
from the Assistant Secretary for
Administration.

(b) [Reserved]

Dated: December 14, 2000.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 00—32405 Filed 12—28-00; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1439

RIN 0560-AG33

Livestock Indemnity Program for
Contract Growers

AGENCIES: Commodity Credit
Corporation, USDA.

ACTION: Final rule.

SUMMARY: This rule implements
provisions of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2001 (the 2001 Act)
related to the Livestock Indemnity
Program for Contract Growers (LIP-CG).
That statute amended the time period
during which eligible losses could have
occurred and the Commodity Credit
Corporation (CCC) is publishing this
rule to extend the availability of benefits
under LIP-CG to include benefits for
livestock losses incurred during the
period January 1, 2000 through February
7, 2000. Other provisions of the Act will
be implemented under separate rules.
DATES: Effective December 27, 2000.
ADDRESSES: Comments should be
mailed to: Sharon Biastock, Production,
Emergencies, and Compliance Division,
Farm Service Agency (FSA), U.S.
Department of Agriculture, 1400
Independence Ave., SW., Washington,
DC 20250-0540, telephone (202) 720-
6336, Stop 0517; e-mail address:
sharon_ biastock@wdc.fsa.usda.gov.
Comments can be inspected in Room
4093, South Building, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., Washington, DC, between 7:30

a.m. and 4:30 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Sharon Biastock, Price Support
Division, Farm Service Agency (FSA),
U.S. Department of Agriculture, 1400
Independence Ave., SW., Washington,
DC 20250-0540, telephone (202) 720—
6336, Stop 0517; e-mail address:
sharon_ biastock@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:

Notice and Comment

CCC published a final rule
implementing the LIP-CG on June 8,
2000 at 65 FR 36550, as provided by the
Omnibus Consolidated Appropriations
Act, 2000 (Pub. L. 106-113), which
added funding to the emergency
livestock assistance provided by section
802 of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2000 (Pub. L. 106—
78) and authorized its use for emergency
assistance to contract growers during
1999. Section 824 of Public Law 106-78
required that the regulations necessary
to implement the livestock assistance
provisions be issued as soon as
practicable and without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture (the
Secretary) effective July 24, 1971 (36 FR
13804) relating to notices of proposed
rulemaking and public participation in
rulemaking. The 2001 Act amended
Public Law 106-113 to extend the time
frame for losses compensable under
LIP-CG, and thus supercedes the
existing regulations. Because this rule
merely amends the regulations
previously published as a final rule
exempt from notice and comment,
Congress intended for the statutory
amendment to the program and the
necessary regulatory amendments to be
similarly exempt. These provisions are
thus issued as final.

Executive Order 12866

This rule is issued in conformance
with Executive Order 12866 and has
been determined to be significant and
has been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because USDA is
not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this rule preempt
State laws to the extent such laws are
inconsistent with the provisions of this
rule. Before any judicial action may be
brought concerning the provisions of
this rule, the administrative remedies
must be exhausted.

Unfunded Mandates Reform Act of
1995

The provisions of Title II of the
Unfunded Mandates Reform Act of 1995
are not applicable to this rule because
USDA is not required by 5 U.S.C. 553
or any other provision of law to publish
a notice of proposed rulemaking with
respect to the subject matter of this rule.
Further, in any case, these provisions do
not impose any mandates on state, local
or tribal governments, or the private
sector.

Small Business Regulatory Enforcement
Fairness Act of 1996

As discussed in the earlier section on
Notice and Comment, section 824 of
Public Law 106-78 required that the
regulations necessary to implement the
emergency livestock assistance
provisions be issued as soon as
practicable and without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture effective
July 24, 1971 (36 FR 13804) relating to
notices of proposed rulemaking and
public participation in rulemaking.
Section 824 also required that the
Secretary use the provisions of section
808 of the Small Business Regulatory
Enforcement Fairness Act (SBREFA) (5
U.S.C. 808), which provides that a rule
may take effect at such time as the
agency may determine if the agency
finds for good cause that public notice
is impracticable, unnecessary, or
contrary to the public purpose, and thus
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does not have to meet SBREFA’s normal
requirement for a 60-day delay for
Congressional review of a major rule
before it can go into effect. The 2001 Act
amended the LIP-CG provisions of
Public Law 106-113, which authorized
the program under the general
emergency livestock assistance
provisions of Public Law 106-78, and
therefore this rule merely amends
regulations previously published as a
final rule for which the Secretary was
required to use the “good cause”
provision provided in § 801 of SBREFA.
Congress intended for the “good cause”
provision to be used for the statutory
amendment to the program and the
necessary regulations as well.
Additionally, this rule is not considered
a major rule under SBREFA.
Accordingly, because the rule affects the
incomes of agricultural producers who
have been hit hard by natural disasters,
it would be contrary to the public
interest to delay this rule and they are
issued as final and are effective
immediately.

Paperwork Reduction Act

Section 824 of Public Law 106-78
required that the regulations necessary
to implement livestock assistance be
promulgated without regard to 44 U.S.C.
chapter 35 (the Paperwork Reduction
Act (PRA)). This means that the normal
60-day public comment period and
OMB approval of the information
collections required by this rule are not
required before the regulations may be
made effective. The 2001 Act amended
the LIP-CG provisions of Public Law
106—113, which authorized the program
under the general emergency livestock
assistance provisions of Public Law
106-78, and therefore this rule merely
amends regulations previously
published as a final rule that were
exempt from the PRA. Congress
intended for these regulations to be
exempt as well. However, the 60-day
public comment period and OMB
approval under the provisions of the
PRA are still required after the rule is
published.

Background

Section 805 of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2000 (Pub. L. 106—
78) gave the Secretary the authority to
spend $325 million of CCC funds to
compensate livestock producers for
losses incurred during 1999.
Subsequently, the Omnibus
Consolidated Appropriations Act, 2000
(Pub. L. 106—113) gave the Secretary the
authority to spend an additional $10
million of CCC funds to compensate

“persons who raise livestock owned by
other persons for income losses
sustained with respect to livestock
during 1999. * * *” CCC thus
published a final rule implementing the
LIP-CG on June 8, 2000 at 65 FR 36550.
Subsequently, because the entire $10
million authorized by Public Law 106—
113 was not spent, and because there
were additional losses that occurred in
January of 2000, the 2001 Act amended
Public Law 106-113 by striking “during
1999” and inserting “from January 1,
1999, to February 7, 2000.” This final
rule announces and carries out that
statutory amendment.

For losses that occurred during 1999
the prior rule required producers to
apply for benefits before May 1, 2000,
and this amended rule does not affect
the deadline that existed for losses that
occurred during 1999. However, this
rule announces a new sign-up period for
the producers who suffered losses that
occurred during the period of January 1,
2000, through February 7, 2000.
Producers so affected will have to apply
at their local USDA Service Center prior
to January 26, 2001. All other program
requirements remain unchanged.
Accordingly, this rule announces the
new loss period and the application
period for those producers. This final
rule also corrects the statutory authority
for Part 1439.

List of Subjects in 7 CFR Part 1439

Animal feeds, Disaster assistance,
Livestock, Pasture, Reporting and record
keeping requirements.

For the reasons set out in the
preamble, 7 CFR part 1439 is amended
as set forth below.

PART 1439—EMERGENCY LIVESTOCK
ASSISTANCE

1. The authority citation is revised to
read as follows:

Authority: 7 U.S.C. 1427a; 15 U.S.C. 714 et
seq.; Sec 1103 Pub. L. 105-277, 112 Stat.
2681-42—44; Pub. L. 106-31, 113 Stat. 57;
Pub. L. 106-78, 113 Stat. 1135; Pub. L. 106—
113, 113 Stat. 1501; Sec. 257 Pub. L. 106—
224, 114. Stat. 358; Secs. 802, 806, & 813 Pub.
L. 106-387, 114 Stat. 1549.

Subpart E—Livestock Indemnity
Program for Contract Growers

2. Revise §1439.401 to read as
follows:

§1439.401 Applicability.

This subpart sets forth the terms and
conditions of the Livestock Indemnity
Program for Contract Growers. Under
Title I of the Omnibus Consolidated
Appropriations Act, 2000 (Pub. L. 106—
113; 113 Stat. 1501), the Secretary is

specifically authorized to use $10
million to provide assistance to persons
who raise livestock owned by other
persons for income losses sustained
with respect to livestock during 1999 if
the Secretary finds that such losses are
the result of natural disasters. Section
802 of the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2001 (Pub. L. 106—
387; 114 Stat. 1549) amended the
Omnibus Consolidated Appropriations
Act, 2000, to cover losses that occurred
during the period January 1, 2000
through February 7, 2000. Accordingly,
this subpart provides for benefits to be
paid to eligible producers who
sustained a loss of income directly
attributed to a reduction in the
production of livestock and livestock
products from livestock that were
entirely owned by others, due to or as
a result of natural disasters that
occurred from January 1 through
February 7, 2000 in areas for which a
Presidential or Secretarial Declaration
was approved. Producers in contiguous
counties that were not designated as a
disaster area in their own right are not
eligible for benefits under this part.
Benefits will be provided with respect
to eligible livestock where the death
occurred in the disaster area during
January 1 through February 7, 2000
where the death was reasonably related
to the disaster that prompted the
disaster declaration as determined by
the Deputy Administrator for Farm
Programs, or designee. The livestock
had to be in possession of the applicant
during the time in which the disaster
occurred.

3. Revise §1439.404 to read as
follows:

§1439.404 Application period.

(a) For losses that occurred during
1999, a request for benefits under this
subpart must be submitted to CCC at the
county FSA office serving the county
where the loss occurred. All requests for
benefits and supporting documentation
must be filed in the county FSA office
by May 1, 2000, or such other date as
established by CCC.

(b) For losses that occurred during the
period January 1, 2000 through February
7, 2000, a request for benefits under this
subpart must be submitted to CCC at the
county FSA office serving the county
where the loss occurred. All requests for
benefits and supporting documentation
must be filed in the county FSA office
by January 26, 2001, or such other date
as established by CCC.

(c) Data furnished by the applicants
will be used to determine eligibility for
program benefits. Furnishing the data is
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voluntary; however, without such data,
program benefits will not be approved
or provided.

Dated: December 22, 2000.
Keith Kelly,
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 00-33382 Filed 12—27-00; 11:05
am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. 00-079-1]

Certification of Beef From Argentina

AGENCY: Animal and Plant Health
Inspection Service.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations governing the importation of
fresh (chilled or frozen) beef from
Argentina by adding a requirement that
Argentina certify that the beef does not
come from animals that have ever been
in specified areas along Argentina’s
borders with Paraguay, Brazil, Bolivia,
and Uruguay. We are taking this action
as an emergency measure to protect the
livestock of the United States from foot-
and-mouth disease.

DATES: This interim rule was effective
July 15, 2000. We invite you to
comment on this docket. We will
consider all comments that we receive
by February 27, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 00—-079-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737—
1238.

Please state that your comment refers
to Docket No. 00—-079-1. You may read
any comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have

commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Masoud Malik, Senior Staff
Veterinarian, Technical Trade Services,
National Center for Import and Export,
VS, APHIS, 4700 River Road Unit 38,
Riverdale, MD 20737-1231; (301) 734—
8364.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation of certain
animals and animal products into the
United States in order to prevent the
introduction of various animal diseases,
including rinderpest, foot-and-mouth
disease (FMD), African swine fever, hog
cholera, and swine vesicular disease.
These are dangerous and destructive
diseases of ruminants and swine.
Section 94.1 of the regulations lists
regions of the world that are declared
free of rinderpest or free of both
rinderpest and FMD. Rinderpest or FMD
exists in all regions of the world not
listed. Argentina is not listed in § 94.1;
however, § 94.1(a)(1) references § 94.21,
which provides for the importation of
fresh (chilled or frozen) beef from
Argentina under certain conditions.
Section 94.4 provides for the
importation of cured or cooked meat
from regions where rinderpest or FMD
exists, except for cured or cooked beef
from Argentina that meets the
requirements for the importation of
fresh (chilled or frozen) beef as provided
in §94.21.

Prior to the effective date of this
interim rule, § 94.21 allowed the
importation of fresh (chilled or frozen)
beef from Argentina if, among other
things, FMD had not been diagnosed in
Argentina within the previous 12
months. In addition, beef from
Argentina that was cured or cooked
other than in accordance with the
provisions of § 94.4 was allowed
importation into the United States if the
beef met the import conditions for fresh
(chilled or frozen) beef as provided in
§94.21. However, on or about July 22,
2000, cattle from a neighboring country
were illegally imported into Argentina,
and on August 16, 2000, Argentina
confirmed that one of the imported
animals was infected with FMD.

Before August 2000, the last reported
case of FMD in Argentina was in April
1994. Argentina stopped vaccinating
cattle for FMD in April 1999.

In response to the confirmation of the
FMD diagnosis in August 2000,

Argentina issued a voluntary ban on
beef exports and initiated other
measures to control the spread of the
disease. Additionally, the United States
Department of Agriculture issued a
temporary hold on the importation of all
beef from Argentina that had been
authorized to be imported under
§94.21. During late September and early
October 2000, a tripartite delegation
consisting of representatives from the
United States, Canada, and Mexico
visited Argentina to assess the FMD
situation. After extensive inspection and
evaluation, the tripartite delegation
concluded that Servicio Nacional de
Sanidad y Calidad Agroalimentaria
(SENASA) had acted promptly and
effectively to eliminate the FMD
infection. A copy of the site visit report
is available for review in our reading
room (see ADDRESSES for location and
hours of operation) and at http://
www.aphis.usda.gov/vs/reg-
request.html.

Further, Veterinary Services staff
members of the Animal and Plant
Health Inspection Service (APHIS)
produced a risk analysis document to
explore the potential FMD risks
associated with importing beef from
Argentina under the limitations set in
§94.21. This report concluded that the
August 2000 outbreak of FMD, which
resulted from the illegal movement of
animals into Argentina from a bordering
country, had been quickly detected and
contained. This report also noted that
there is no evidence that Argentina is
not in compliance with any of the
requirements listed at § 94.21 and that
Argentina is developing additional
safeguards against the risks associated
with the illegal movement of animals
into Argentina from bordering countries.
A copy of the risk analysis is available
for review in our reading room (see
ADDRESSES for location and hours of
operation) and at http://
www.aphis.usda.gov/vs/reg-
request.html.

In consideration of SENASA’s prompt
action and the conclusions of the risk
analysis, we plan to allow beef imports
to resume from Argentina under § 94.21,
with the following additional provisions
contained in this interim rule. This
interim rule requires an authorized
veterinary official of the Government of
Argentina to certify that the beef being
exported to the United States is not from
an animal that has ever been in
specified areas along Argentina’s
borders with Paraguay, Brazil, Bolivia,
and Uruguay. These areas are described
in a new paragraph (n) of §94.21, and
maps showing the border areas may be
viewed at http://www.aphis.usda.gov/
vs/reg-request.html. We believe this
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additional measure will ensure that beef
imported from Argentina under § 94.21
continues to present a negligible risk of
being contaminated with the FMD virus.

This interim rule also revises current
§94.21(1) to clarify that an authorized
veterinary official must certify on the
meat inspection certificate
accompanying the meat that all
provisions of § 94.21 have been met.
Currently, § 94.21(1) specifies only “an
authorized official.” However, we
believe it is necessary for a veterinarian
to certify the provisions of § 94.21 have
been met.

Although we are adding a
requirement that an authorized
veterinary official of the Government of
Argentina certify that fresh (chilled or
frozen) beef exported to the United
States is not from areas designated in
§ 94.21(n), we recognize that SENASA
responded immediately to the detection
of the disease by imposing restrictions
on the movement of animals from the
affected areas and by initiating other
measures to eradicate the disease. At the
time of publication of this interim rule,
it appears that the outbreak is well
controlled. Because of SENASA'’s efforts
to ensure that FMD does not spread
beyond the previously affected areas, we
intend to reassess the situation in
accordance with the standards of the
Office International des Epizooties
(OIE). As part of that reassessment
process, we will consider all comments
received on this interim rule. This
future reassessment will determine
whether it is necessary to revise the
areas designated in § 94.21(n), and,
additionally, whether it is necessary to
continue requiring an authorized
veterinary official of the Government of
Argentina to certify that fresh (chilled or
frozen) beef exported to the United
States is not from areas designated in
§94.21(n), or whether we can remove
this additional certification
requirement.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the
introduction of FMD into the United
States. Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register. We
are making this action effective
retroactively to July 15, 2000, because
we believe that an effective date that is
1 week prior to the reported illegal
importation of cattle will ensure that
fresh (chilled or frozen) beef imported

into the United States from Argentina is
not from animals that were exposed to
FMD. The effective date is necessary to
prevent the introduction of FMD into
the United States.

We will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. This document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

We are amending the regulations
governing the importation of fresh
(chilled or frozen) beef from Argentina
by adding a requirement that Argentina
certify that the beef does not come from
animals that have ever been in specified
areas along Argentina’s borders with
Paraguay, Brazil, and Bolivia. We are
taking this action as an emergency
measure to protect the livestock of the
United States from foot-and-mouth
disease.

This emergency situation makes
timely compliance with section 604 of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) impracticable. We are
currently assessing the potential
economic effects of this action on small
entities. Based on that assessment, we
will either certify that the rule will not
have a significant economic impact on
a substantial number of small entities or
publish a regulatory flexibility analysis.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has
retroactive effect to July 15, 2000; and
(3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry

and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 450;
19 U.S.C. 1306; 21 U.S.C. 111, 114a, 134a,
134b, 134c, 134f, 136, and 136a; 31 U.S.C.
9701; 42 U.S.C. 4331 and 4332; 7 CFR 2.22,
2.80, and 371.4.

2. Section 94.21 is amended by
revising paragraphs (a) and (1) and by
adding a new paragraph (n) to read as
follows:

§94.21 Restrictions on the importation of
beef from Argentina.
* * * * *

(a) The meat is beef from bovines that
have been born, raised, and slaughtered
in Argentina, but is not from any animal
that has ever been in an area of
Argentina listed in paragraph (n) of this
section.

* * * * *

(1) An authorized veterinary official of
the Government of Argentina certifies
on the foreign meat inspection
certificate that all of the conditions in
this section have been met.

* * * * *

(n) Beef may not be imported under
this section if it comes from an animal
that has ever been in any of the
following areas:

(1) Province of Corrientes. (i) That
northern portion of the Province
bounded by a line drawn as follows:
Beginning at the intersection of National
Route 12 and the Corrientes/Misiones
Provincial line; then west along
National Route 12 to Provincial Route 9;
then northwest along Provincial Route 9
to the town of Paso de La Patria; then
north to the Parana River and the
international border with the Republic
of Paraguay, then east along the
international border with the Republic
of Paraguay, including the Parana River,
to the Itaembe stream; then south along
the Itaembe stream and the Corrientes/
Misiones Provincial line to National
Route 12; and

(ii) That eastern portion of the
Province bounded by a line drawn as
follows: Beginning at the intersection of
Provincial Route 94 and the Chirimai
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stream; then southwest along Provincial
Route 94 to National Route 14 at the
town of Santo Tome; then southwest
along National Route 14 to Provincial
Route 47; then southwest along
Provincial Route 47 to Provincial Route
129; then southwest along Provincial
Route 129 to Provincial Route 33; then
south along Provincial Route 33 to
National Route 14; then south along
National.Route 14 to the town of
Mocoreta; then southeast along the
Riacho Mocoreta to the international
border with the Republic of Brazil at the
Uruguay River; then northeast along the
international border with the Republic
of Brazil and the Uruguay River to the
Chirimai stream; then northwest along
the Chirimai stream to Provincial Route
94.

(2) Province of Misiones. That portion
of the Province bounded by a line
drawn as follows: Beginning at the
intersection of National Route 12 and
the Itaembe Mini stream; then northeast
along National Route 12 to Provincial
Route 101; then east along Provincial
Route 101 to National Route 14; then
south along National Route 14 to the
Manduba stream; then southwest along
the Manduba stream to the Toro stream;
then southwest along the Toro stream to
Provincial Route 22; then southwest
along Provincial Route 22 to the Liso
stream; then southwest along the Liso
stream to the Yaboti Mini stream; then
south along the Yaboti Mini stream to
Provincial Coastal Route 2; then south
along Provincial Coastal Route 2 to the
Chimirai stream; then southeast along
the Chimirai stream to the international
border with the Republic of Brazil and
the Uruguay River; then northeast and
north along the international border
with the Republic of Brazil, including
the Uruguay, the Pepiri Guazu, San
Antonio, and Iguazu Rivers, to the
international border with the Republic
of Paraguay and the Paraguay River;
then south and southwest along the
international border with the Republic
of Paraguay and the Paraguay River to
the Itaembe Mini stream and Corrientes/
Misiones Provincial line; then south
along the Itaembe Mini stream and
Corrientes/Misiones Provincial line to
National Route 12.

(3) Province of Chaco. That portion of
the Department of Bermejo bounded by
a line drawn as follows: Southern limit:
Riacho Guaycuru from the outlet of
Riacho Ancho to Provincial Route No. 1.
Western limit: Route No. 1 from its
intersection with Riacho Guaycuru to its
intersection with Provincial Route No.
3. Eastern limit: Paraguay River from
Puerto Bermejo to the outlet of Riacho
Guaycuru and Riacho Ancho, including
Cerrito Island. Northern limit:

Provincial Route No. 3 from its
intersection with Provincial Route No. 1
to the Paraguay River (Pueblo Viejo de
Puerto Bermejo).

(4) Province of Formosa. That portion
of the Province bounded by a line
drawn as follows: Beginning in the area
where Provincial Route 9 meets the
Bermejo River west of Colonia Cano, at
the point where the local road to Paraje
San Antonio begins; then north along
the local road to Paraje San Antonio,
past Paraje San Antonio to the
intersection of the local road and the
Mbigua-Marove River; then north along
the Mbigua-Marove River to the town of
Payagua; then north along the Ramirez
River to the Herradura Lake; then north
along National Route 11 to the City of
Clorinda; then northwest along the
Porteno River to its intersection with
Provincial Route 86; then northwest
along Provincial Route 86 to the town of
El Solitario; then northwest along the
edge of the La Estrella wetland to the
Pantalon Complex canal and the
Formosa/Salta Provincial line; then
north along the Formosa/Salta
Provincial line to the international
border with the Republic of Paraguay
and the Pilcomayo River; then southeast
and south along the international border
with the Republic of Paraguay,
including the Pilcomayo and Paraguay
Rivers, to the Bermejo River; then
northwest along the Bermejo River to
the point of beginning on Provincial
Route 9.

(5) Province of Salta. That portion of
the Province bounded by a line drawn
as follows: Beginning at the intersection
of the Formosa/Salta Provincial line and
Provincial Route 54; then west along
Provincial Route 54 to National Route
34; then south along National Route 34
to Provincial Route 50; then northwest
along Provincial Route 50 to the Iruya
River; then west and north along the
Iruya River to Nazareno; then north
along the local road from Nazareno to
Provincial Route 7 in Santa Victoria
Oeste; then west along Provincial Route
7; then west along Provincial Route 7 to
the Salta/Jujuy Provincial border; then
north along the Salta/Jujuy Provincial
border to the international border with
the Republic of Bolivia; then east along
the international borders with the
Republic of Bolivia (including the .
Bermejo, Grande de Tarija, and Itau
Rivers) and the Republic of Paraguay
(including the Pilcomaya River) to the
Formosa/Salta Provincial line; then
south along the Formosa/Salta
Provincial line to Provincial Route 54.

(6) Province of Jujuy. That portion of
the Province bounded by a line drawn
as follows: Beginning at the intersection
of the Salta/Jujuy Provincial border and

Provincial Route 5; then west along
Provincial Route 5 to Santa Catalina and
Provincial Route 65; then south along
Provincial Route 65 to Timon Cruz; then
west along the San Juan de Mayo River
to the Granadas River; then southwest
along the Granadas River to Pululos
Lake; then west along a mountain road
to Cajal Lake; then southwest from Cajal
Lake to the Zapaleri River; then
southwest along the Zapaleri River to
the border of the Province of Jujuy and
the Republic of Chile; then northwest
along the border of the Province of Jujuy
and the Republic of Chile to the
international border with the Republic
of Bolivia; then northeast, southeast,
and east along the international border
of Bolivia to the Salta/Jujuy Provincial
border; then south along the Salta/Jujuy
Provincial border to Provincial Route 5.
Done in Washington, DG, this 22nd day of
December 2000.
Craig A. Reed,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 00-33400 Filed 12-27-00; 10:55
am|]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-07-AD; Amendment
39-12044; AD 2000-25-09]

RIN 2120-AA64
Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for Agusta S.p.A. (Agusta) Model A109E
helicopters that currently requires
inspecting the exhaust ejector locking
system, clamp, and dampers for each
engine. The existing AD also requires
verifying the torque of the metallic
clamps and installing safety wire on the
metallic clamps; inspecting and
modifying the ejector saddles and the
locking metallic clamps; and inspecting
the metallic clamps, locking
mechanisms, and dampers. This
amendment requires modifying the
engine exhaust ejectors. This
amendment is prompted by the
development of a kit to modify the
engine exhaust ejectors to provide
terminating action from the
requirements of the current AD. The
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actions specified by this AD are
intended to prevent loss of the metallic
clamp or the engine exhaust ejector,
damage to the main or tail rotor system
and subsequent loss of control of the
helicopter.

DATES: Effective February 2, 2001.

The incorporation by reference of
Agusta Technical Bulletin No. 109EP-5,
dated December 22, 1999, as listed in
the regulations, is approved by the
Director of the Federal Register as of
February 2, 2001.

The incorporation by reference of
Agusta Bollettino Tecnico No. 109EP-3,
dated December 22, 1998, listed in the
regulations, was previously approved by
the Director of the Federal Register as of
April 5, 1999 (64 FR 13502, March 19,
1999).

ADDRESSES: The service information
referenced in this AD may be obtained
from Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605-222595. This
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Paul
Madej, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, Fort Worth, Texas
76193-0110, telephone (817) 222-5125,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 99-03-10,
Amendment 39-11080 (64 FR 13502),
which is applicable to Agusta Model
A109E helicopters, was published in the
Federal Register on September 22, 2000
(65 FR 57298). That action proposed to
require modifying the engine exhaust
ejectors, P/N 109-0601-51, by installing
a kit, P/N 109-0822-94.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 13 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 12
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
The manufacturer has stated that 12
work hours labor costs at $40 per hour

and the kit will be provided under
warranty if requested prior to December
31, 2000. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $3,120,
assuming that all operators take full
advantage of the warranty coverage
stated by the manufacturer.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11080 (64 FR
13502, March 19, 1999), and by adding
a new airworthiness directive (AD),
Amendment 39-12044, to read as
follows:

2000-25-09 Agusta S.p.A.: Amendment 39—
12044. Docket No. 2000-SW-07—-AD.
Supersedes AD 99-03-10, Amendment
39-11080, Docket No. 99-SW-10-AD.

Applicability: Model A109E helicopters,
up to and including serial numbers 11057,

excluding serial numbers 11001, 11005,
11047, 11049, 11055 and 11056, with engine
exhaust ejectors, part number 109-0601-51,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously. To prevent loss of
the metallic clamp or the engine exhaust
ejector, damage to the main or tail rotor
system, and subsequent loss of control of the
helicopter, accomplish the following:

(a) Prior to further flight, in accordance
with Part I of the Compliance Instructions in
Agusta Bollettino Tecnico No. 109EP-3,
dated December 22, 1998 (Technical
Bulletin), inspect the exhaust ejector to
ejector saddle locking system, the dampers at
the bottom of the ejector saddle, and the
torque of the metallic clamp, and install
safety wire on the metallic clamp. If any
damage is found as a result of the inspection,
accomplish Part II of the Compliance
Instructions in the Technical Bulletin prior to
further flight.

(b) Within the next 10 hours time-in-
service (TIS), inspect the dampers and
metallic clamps, and reposition and modify
the ejector saddle and the locking metallic
clamp in accordance with Part II of the
Compliance Instructions in the Technical
Bulletin.

(c) Thereafter, at intervals not to exceed 25
hours TIS, inspect the metallic clamp,
locking mechanism, and dampers in
accordance with Part III of the Compliance
Instructions in the Technical Bulletin.

(d) Before further flight after December 31,
2000, modify the engine exhaust ejectors,
part number (P/N) 109-0601-51, by
installing a kit, P/N 109-0822-94, in
accordance with the Compliance Instructions
in Agusta Technical Bulletin No. 109EP-5,
dated December 22, 1999.

(e) Installing a kit, P/N 109-0822-94, is
terminating action for the requirements of
this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
a FAA Principal Maintenance Inspector, who
may concur or comment and then send it to
the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.
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(g) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

(h) The inspections shall be done in
accordance with Parts I, II, and III of the
Compliance Instructions in Agusta Bollettino
Tecnico No. 109EP-3, dated December 22,
1998. The incorporation by reference of that
document was approved previously by the
Director of the Federal Register, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51, as of April 5, 1999 (64 FR 13502,
March 19, 1999). The modification shall be
done in accordance with the Compliance
Instructions in Agusta Technical Bulletin No.
109EP-5, dated December 22, 1999. The
incorporation by reference of that document
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Agusta, 21017 Cascina Costa di
Samarate (VA) Italy, Via Giovanni Agusta
520, telephone 39 (0331) 229111, fax 39
(0331) 229605-222595. Gopies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) This amendment becomes effective on
February 2, 2001.

Note 3: The subject of this AD is addressed
in Ente Nazionale per I’Aviazione Civile
(Italy) AD No. 2000-001, dated January 4,
2000, and 2000-088, dated February 10,
2000.

Issued in Fort Worth, Texas, on December
6, 2000.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 00-32551 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-226—-AD; Amendment
39-12055; AD 2000-26-05]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737, 747, 757, and 767 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737,
747,757, and 767 series airplanes, that
requires rework of certain duct
assemblies of the environmental control

system (ECS) or replacement of the duct
assemblies with new or reworked duct
assemblies. This action is necessary to
prevent potential ignition of fiberglass
insulation material installed on the
outside of the ECS ducts, which could
propagate a small fire and lead to a
larger fire. This action is intended to
address the identified unsafe condition.
DATES: Effective February 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James Cashdollar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2785; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737, 747, 757, and 767 series
airplanes was published in the Federal
Register on August 10, 2000 (65 FR
48947). That action proposed to require
rework of certain duct assemblies of the
environmental control system (ECS) or
replacement of the duct assemblies with
new or reworked duct assemblies.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Requests to Revise Compliance Time

Several commenters request an
extension of the proposed compliance
time. Generally, the commenters claim
that the proposed five-year compliance
time will result in a need to accomplish
the proposed requirements on some
airplanes before the next scheduled
heavy maintenance visit, which would

cause significant airplane down time,
and would impose a substantial cost
penalty. Individual comments are
presented below.

One of the commenters suggests that
an extension of the compliance time to
six years for all aircraft types would not
compromise safety any further. Another
commenter requests that the compliance
time be stated as follows: “* * * within
five years after the effective date of the
AD, or at the next scheduled heavy
maintenance visit, whichever occurs
later, not to exceed eight years after the
effective date.” This commenter
performs segmented “C” checks
approximately every two years, and it
takes four such checks to reach all areas
of the airplane. Therefore, under that
commenter’s maintenance program,
access to the specific areas affected may
not occur for eight years.

The Air Transport Association (ATA)
of America, on behalf of its members,
states that the compliance time should
be stated as follows: “* * * within five
years after the effective date of this AD,
or at the next scheduled heavy
maintenance visit, whichever occurs
later, not to exceed six years after the
effective date.” The ATA contends that
this compliance time “would preclude
the press associated with significant,
unscheduled maintenance visits”; in
practical terms, this would affect the
installation time of less than 20 percent
of the applicable airplanes. The ATA
believes that its suggested compliance
time would achieve a level of safety
equivalent to that intended by the
proposed AD.

Another commenter states that it
participated in a Boeing-hosted meeting
on the subject ECS ducting flammability
concerns and asked Boeing to
recommend to the FAA that the actions
be required during a heavy maintenance
visit. The commenter notes that Boeing
did indeed make this recommendation
to the FAA in the referenced FAA-
approved service bulletins. The
commenter says that six years would
facilitate making use of the first heavy
maintenance visit under current
maintenance programs. The commenter
adds that compliance periods that
intend to make use of scheduled down
time per an approved maintenance
program should reflect an interval
taking into account such approved
maintenance programs.

Another commenter states that a
moderate escalation of the compliance
time to 6 years would avoid burdening
the operators with excessive costs, and
would allow accomplishment of the
modification at a heavy maintenance
visit. Retaining the proposed 5-year
compliance time for Model 757 series
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airplanes would require that
approximately 17 percent of the fleet (15
airplanes) undergo the modifications at
a light or special maintenance visit,
which would impose an undue financial
burden on some operators.

The commenter adds that a
comparison between the compliance
time specified in this proposed rule to
that given in two previously issued AD’s
that address similar unsafe conditions
cannot be used as a basis for the choice
of a compliance time for this proposed
rule. [The AD’s referenced by the
commenter are AD 2000-11-01,
amendment 39-11749 (65 FR 34322,
May 26, 2000), and AD 2000-11-02,
amendment 39-11750 (65 FR 34341,
May 26, 2000). Those AD’s require
replacement of metallized Mylar
insulation blankets with new blankets
made of more flame-resistant material
on certain McDonnell Douglas
airplanes.] Based on information about
various heavy maintenance intervals
provided by the commenter, the
operators of airplanes affected by AD
2000-11-01 and AD 2000-11-02 would
not be subjected to excessive
modification costs since all of the
affected airplanes could be modified
during a heavy maintenance visit within
the 5-year compliance time specified in
those two AD’s.

The FAA concurs that the compliance
time can be extended somewhat. The
FAA has closely reviewed the rationale
presented by the commenters. In
addition, the FAA has examined related
comments to AD 2000-11-01 and AD
2000-11-02. In those AD’s, the
compliance time was extended from
four to five years in the final rules.

The FAA acknowledges that a
compliance time of six years will more
closely align with heavy maintenance
visits. Paragraph (a) of the final rule has
been revised accordingly. For any
operator that performs segmented “C”
checks every two years, the revised
compliance time should allow enough
time to schedule the ducting rework or
replacement during one of the next
three such checks. The extension of the
compliance time also will minimize the
amount of unscheduled work and
associated down time. The FAA

considers that this extension of the
compliance time will not adversely
affect safety.

Request for Sampling Program

One commenter requests that a
sampling program be incorporated for
all fleet types affected to determine if
BAC 5010, Type 97 adhesive was used
on specific airplanes and to establish
the requirements for replacing the ECS
ducts. The commenter states that
neither Boeing nor the FAA has
provided concrete evidence that BAC
5010, Type 97 adhesive was used in the
assembly of all the ECS ducts. The
commenter adds that the applicable
service bulletins and proposed rule are
based purely on conjecture. The
commenter suggests that negative
findings in such a sampling program
would offer terminating action for the
proposed rule.

The FAA does not concur. The FAA
finds that there is a significant amount
of evidence pointing to widespread use
of unsafe adhesives (that is, material
and adhesive combinations that are
easily ignited and consequently able to
propagate a small fire) on Model 737,
747,757, and 767 series airplanes.
Determining which ECS ducts are
affected has already been accomplished
to a great extent through the efforts of
Boeing. The scope of the parts and
airplanes affected by the final rule has
been significantly reduced through
Boeing'’s efforts in surveying its duct
suppliers. Only airplanes having parts
that were made by suppliers that used
unsafe adhesives in their manufacturing
processes have been included in the
applicability of this final rule. Although
it is possible that some parts may have
been manufactured using compliant
adhesives, the FAA expects that almost
all were manufactured using the BAC
5010, Type 97 adhesive because it is
much easier to apply than other types of
adhesives. Therefore, the FAA has
determined that an option for a
sampling program would not provide
sufficient value and has not included
such an option in this final rule.

However, an operator may request
approval of an alternative method of
compliance in accordance with the

provisions of paragraph (b) of this final
rule, provided that evidence is
submitted to show that no unsafe
adhesive was used in the construction
of the ECS ducting on the airplanes in
its fleet.

Request for Clarification of Discussion
Section

One commenter requests that certain
portions of the Discussion section of the
proposed rule be rewritten. The
commenter specifically asks that this
section include the FAA’s actual safety
concerns, which are that the material is
too easy to ignite and is not self-
extinguishing. The commenter also asks
that the section include a statement
indicating that a small electrical arc
would be sufficient to ignite the
fiberglass insulation material, if this is
indeed the case.

Although the Discussion section of
the proposed rule is not restated in the
final rule, the FAA acknowledges that
the commenter’s statements are correct.
The purpose for issuing this AD is to
prevent ignition of insulation material
by a small arc, which would then not
self-extinguish, but would instead
propagate a fire.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 1,162
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
403 airplanes of U.S. registry will be
affected by this AD. The following table
shows the estimated cost impact of the
required actions for airplanes affected
by this AD. The average labor rate is $60
per work hour. The estimated total cost
for all airplanes affected by this AD is
$2,552,996.

CosST IMPACT
Model Regi'ssté-red Estimated Estimated Estimated Estimated fleet
airplanes work hours labor cost parts cost cost
113 32 $1,920 $732 $299,676
23 336 20,160 2,800 528,080
199 47 2,820 360 632,820
68 238 14,280 1,785 1,092,420
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The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The manufacturer has advised the
FAA that warranty remedies may be
available for parts and labor costs
associated with accomplishing the
actions that are required by this AD.
Therefore, the future economic cost
impact of this rule on U.S. operators
may be less than the cost impact figures
indicated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

APPLICABILITY

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-05 Boeing: Amendment 39—-12055.
Docket 2000-NM-226—AD.
Applicability: Model 737-300, 737-400,
737-500, 747, 757-200, 757-300, 767-200,
767-300, and 767—-300F sries airplanes,
certificated in any category, having the line
numbers listed in the following table:

Model

Affected line numbers (L/N)

Except L/N

737-300, -400, -500, ......ccoevvriiriiinnns

747
757-200, -300

767-200, -300, -300F ........ccvcvirennnnn.

521 through 767 inclusive,

2591, 2601, 2720, 2723, 2730, 2733, 2734, 2736 through 2850 inclusive,

2852 through 3126 inclusive.
1011 through 1233 inclusive
580 through 895 inclusive

N/A

1012, 1174, 1216

581, 583 through 586 inclu-
sive, 589, 595, 609, 613,
615, 622, 624, 626, 669,
674

522, 525, 718, 758 770

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent potential ignition of fiberglass
insulation in the environmental control
system (ECS) ducts, which could propagate a
small fire and lead to a larger fire,
accomplish the following:

Rework or Replacement

(a) Within 6 years after the effective date
of this AD, rework ECS duct assemblies or
replace existing duct assemblies with new or
reworked duct assemblies, in accordance
with Boeing Alert Service Bulletins 737—
21A1129, 747-21A2416, 757-21A0084, 757—
21A0085, or 767—-21A0158; all including
Appendices A and B; all dated June 29, 2000;
as applicable.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Boeing Alert Service Bulletin 737—
21A1129, including Appendices A and B;
dated June 29, 2000; Boeing Alert Service
Bulletin 747-21A2416, including
Appendices A and B; dated June 29, 2000;
Boeing Alert Service Bulletin 757-21A0084,
including Appendices A and B; dated June
29, 2000; Boeing Alert Service Bulletin 757—
21A0085, including Appendices A and B;
dated June 29, 2000; or Boeing Alert Service
Bulletin 767-21A0158; including
Appendices A and B; dated June 29, 2000.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

82901

P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
February 2, 2001.

Issued in Renton, Washington, on
December 20, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-33018 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-217-AD; Amendment
39-12054; AD 2000-26-04]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747, 757, 767 and 777 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747,
757, 767 and 777 series airplanes, that
requires modification of certain drip
shields located on the flight deck, and
follow-on actions. This action is
necessary to prevent potential ignition
of the moisture barrier cover of the drip
shield, which could propagate a small
fire that results from an otherwise
harmless electrical arc, leading to a
larger fire. This action is intended to
address the identified unsafe condition.
DATES: Effective February 2, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
James Cashdollar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2785; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747, 757, 767 and 777 series
airplanes was published in the Federal
Register on August 10, 2000 (65 FR
48950). That action proposed to require
modification of certain drip shields
located on the flight deck, and follow-
on actions.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Requests to Revise Compliance Time

Several commenters request an
extension of the proposed compliance
time. Generally, the commenters claim
that the proposed five-year compliance
time will result in a need to accomplish
the proposed requirements on some
airplanes before the next scheduled
heavy maintenance visit, which would
cause significant airplane down time,
and would impose a substantial cost
penalty. Individual comments are
presented below.

One of the commenters suggests a
compliance time of six years for Model
747,757, and 767 series airplanes, and
seven years for Model 777 series
airplanes. The commenter states that
such an extension will not compromise
safety. Another commenter requests that
the compliance time be stated as
follows: “* * * within five years after
the effective date of the AD, or at the
next scheduled heavy maintenance
visit, whichever occurs later, not to
exceed eight years after the effective
date.” This commenter performs
segmented “C” checks approximately
every two years, and it takes four such
checks to reach all areas of the airplane.
Therefore, under that commenter’s
maintenance program, access to the
specific areas affected may not occur for
eight years.

The Air Transport Association (ATA)
of America, on behalf of its members,
states that the compliance time should
be stated as follows: “* * * within five

years after the effective date of this AD,
or at the next scheduled heavy
maintenance visit, whichever occurs
later, not to exceed six years after the
effective date.” The ATA contends that
its suggested compliance time “would
preclude the press associated with
significant, unscheduled maintenance
visits”; in practical terms, this would
affect the installation time of less than
20 percent of the applicable airplanes.
The ATA believes that its suggested
compliance time would achieve a level
of safety equivalent to that intended by
the proposed AD.

Another commenter states that it
participated in a Boeing-hosted meeting
on the subject drip shield flammability
concerns and asked Boeing to
recommend to the FAA that the actions
be required during a heavy maintenance
visit. The commenter notes that Boeing
did indeed make this recommendation
to the FAA in the referenced FAA-
approved service bulletins. The
commenter says that six years would
facilitate making use of the first heavy
maintenance visit under current
maintenance programs. The commenter
adds that compliance periods that
intend to make use of scheduled down
time per an approved maintenance
program should reflect an interval
taking into account such approved
maintenance programs.

The FAA concurs that the compliance
time can be extended somewhat. The
FAA has closely reviewed the rationale
presented by the commenters. In
addition, the FAA has examined related
comments to two AD’s that require
replacement of metallized Mylar
insulation blankets with new blankets
made of more flame-resistant material
on certain McDonnell Douglas airplanes
[AD 2000-11-01, amendment 39-11749
(65 FR 34321, May 26, 2000), and AD
2000-11-02, amendment 39-11750 (65
FR 34341, May 26, 2000)]. In those
AD’s, the compliance time was
extended from four to five years in the
final rules.

The FAA acknowledges that a
compliance time of six years will more
closely align with heavy maintenance
visits. Paragraph (a) of the final rule has
been revised accordingly. For any
operator that performs segmented “C”
checks every two years, the revised
compliance time should allow enough
time to schedule the drip shield rework
during one of the next three such
checks. The extension of the compliance
time also will minimize the amount of
unscheduled work and associated down
time. The FAA considers that this
extension of the compliance time will
not adversely affect safety.
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Request for Sampling Program

One commenter requests that a
sampling program be incorporated for
all fleet types affected to establish the

requirements to replace the drip shields.

(The proposed rule allows sampling of
Model 747 and 767 fleets to establish if
individual airplanes have unsafe
adhesives.) The commenter states that
neither Boeing nor the FAA has
provided concrete evidence that BAC
5010, Type 97 adhesive was used in the
assembly of all the drip shields. The
commenter adds that the applicable
service bulletins and proposed rule are
based purely on conjecture. The
commenter suggests that a sampling
program would offer terminating action
for the proposed rule.

The FAA does not concur. The FAA
finds that there is a significant amount
of evidence pointing to widespread use
of unsafe adhesives (that is, material
and adhesive combinations that are
easily ignited and consequently able to
propagate a small fire) on Model 747,
757,767, and 777 series airplanes. This
evidence is supported by the fact that
unsafe adhesives were stocked in the
manufacturing facilities where the drip

shields were constructed. The FAA
concludes that there is a high
probability that unsafe adhesives were
used in the construction of all drip
shields on Model 757 and 777 series
airplanes, as well as in the construction
of the drip shields on certain Model 747
and 767 series airplanes. These
conclusions are based on information
provided by Boeing, interviews
conducted with manufacturing
personnel, and the materials (i.e.,
adhesives) that were and were not
available in the manufacturing facilities.

The FAA did not propose sampling
for Model 757 and 777 series airplanes
because all Model 757 and 777 series
airplanes are subject to the unsafe
condition. In contrast, not all Model 747
and 767 series airplanes are subject to
the unsafe condition because the unsafe
adhesives were not always available in
the manufacturing facilities that
constructed the drip shields used on
those airplanes.

No change to the final rule is
necessary in this regard. However, an
operator may request approval of an
alternative method of compliance in
accordance with the provisions of
paragraph (d) of this final rule, provided

TABLE 1.—COST IMPACT

that evidence is submitted to show that
no unsafe adhesive was used in the
construction of the drip shields on the
airplanes in its fleet.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 3,137
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
999 airplanes of U.S. registry will be
affected by this AD. The following table
shows the estimated cost impact for
airplanes affected by this AD. The
average labor rate is $60 per work hour.
The estimated maximum cost impact of
the AD on U.S. operators of all airplanes
affected by this AD is $3,695,460. Table
1 is as follows:

Model

U.sS.-

Labor cost
(estimated)

Parts cost
(estimated)

Maximum fleet
cost
(estimated)

: Work hours
Registered h
airplanes (estimated)
.................. 194 39
.................. 491 26
.................. 258 17
.................. 56 3

$2,340 1 $1,132,960
1,560 $1,700 1,600,660
1,020 2,300 856,560
180 1,700 105,280

1$2,300 to $3,500.

For Model 747 and 767 series
airplanes listed in Group 1 in the
applicable service bulletin, in lieu of
accomplishment of the modification of
the drip shields, this AD provides an
option to take samples of the drip
shields to determine if the modification
is necessary. Therefore, the cost impact
of this AD as presented above may be
reduced if some airplanes do not need
the modification. For airplanes that
accomplish the sampling, it will take
approximately 18 work hours, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the sampling on affected U.S.
operators is estimated to be $1,080 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact

figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The manufacturer has advised the
FAA that warranty remedies may be
available for parts and labor costs
associated with accomplishing the
actions that are required by this AD.
Therefore, the future economic cost
impact of this AD on U.S. operators may
be less than the cost impact figures
indicated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and

responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation

Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-26-04 Boeing: Amendment 39-12054.
Docket 2000-NM—-217-AD.

Applicability: Model 747, 757, 767, and
777 series airplanes having the line numbers
listed below; certificated in any category.

Model Affected line numbers (L/N) Except L/N
1 through 1234 INCIUSIVE ....ccevvveiiiieeeiee e 1174, 1216
2 through 895 inclusive .... 870, 886, 894

1 through 768 inclusive
2 through 254 inclusive

758
120, 219, 230, 235, 242, 245, 249

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent potential ignition of the
moisture barrier cover of the drip shield,
which could propagate a small fire that
results from an otherwise harmless electrical
arc, leading to a larger fire, accomplish the
following:

Modification

(a) Within 6 years after the effective date
of this AD, accomplish paragraphs (a)(1),
(a)(2), and (a)(3) of this AD; in accordance
with Boeing Service Bulletin 747-25-3253,
767—25-0290, or 777—25-0164; all including
Appendices A, B, and C; all dated June 29,
2000; or 757—25-0226 or 757—25-0228; both
including Appendices A, B, and C; both
dated July 3, 2000; as applicable; except as
provided by paragraph (b) of this AD.

(1) Modify drip shields located on the
flight deck by installing fire blocks.

(2) Prior to further flight following
accomplishment of paragraph (a)(1) of this
AD, perform a functional test of any system
disturbed by the modification, in accordance
with the applicable service bulletin or the
Airplane Maintenance Manual (AMM), as
applicable. If any functional test fails, prior
to further flight, isolate the fault, correct the
discrepancy in accordance with the
applicable AMM, and repeat the failed test
until it is successfully accomplished.

(3) Prior to further flight following the
accomplishment of paragraphs (a)(1) and
(a)(2) of this AD, install placards on all
modified drip shields.

(b) If any wires or equipment are installed
on the outboard surface of the drip shield

(that is, between the drip shield and the
airplane structure), modify that area in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA.

Optional Sampling (Certain Model 747 and
767 Series Airplanes)

(c) For Model 747 and 767 series airplanes
listed in Group 1 in Boeing Service Bulletins
747-25-3253 and 767—-25-0290: In lieu of
accomplishment of paragraph (a) of this AD,
within 6 years after the effective date of this
AD, collect samples of the insulation and
adhesive of the drip shields, and submit the
samples to the manufacturer for testing, in
accordance with Boeing Service Bulletin
747-25-3253 or 767—25—-0290; both
including Appendices A, B, and C; both
dated June 29, 2000; as applicable.

(1) If the test on all samples is positive, no
further action is required by this AD.

(2) If the test on any sample is negative,
accomplish paragraph (a) of this AD before
the compliance time specified in that
paragraph.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Except as provided by paragraph (b) of
this AD, the actions shall be done in
accordance with Boeing Service Bulletin
747-25-3253, including Appendices A, B,
and C, dated June 29, 2000; Boeing Service

Bulletin 767-25-0290, including Appendices
A, B, and C, dated June 29, 2000; Boeing
Service Bulletin 777-25-0164, including
Appendices A, B, and C, dated June 29, 2000;
Boeing Service Bulletin 757-25-0226,
including Appendices A, B, and C, dated July
3, 2000; or Boeing Service Bulletin 757—-25—
0228, including Appendices A, B, and C,
dated July 3, 2000; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
February 2, 2001.

Issued in Renton, Washington, on
December 20, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-33017 Filed 12-28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-58-AD; Amendment
39-12061; AD 2000-26-11]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Model A109E Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for
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Agusta S.p.A. (Agusta) Model A109E
helicopters. This action requires
replacing certain tail rotor blades with
airworthy tail rotor blades. This
amendment is prompted by a tail rotor
blade (blade) failure that caused a high
vibration level in the helicopter.
Investigation revealed that the failure
was due to a change in the
manufacturing process for an identified
production lot of blades. This condition,
if not corrected, could result in a failure
of a blade and subsequent loss of control
of the helicopter.

DATES: Effective January 16, 2001.

Comments for inclusion in the Rules
Docket must be received on or before
February 27, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2000-SW—
58—AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
FOR FURTHER INFORMATION CONTACT:
Richard Monschke, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193-0110, telephone (817)
222-5116, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The Ente
Nazionale per I’Aviazione Civile
(ENAC), the airworthiness authority for
Italy, notified the FAA that an unsafe
condition may exist on Agusta Model
A109E helicopters. Investigation
revealed that the blade failure was due
to a change in the skin bonding
manufacturing process for an identified
production lot of blades.

Agusta issued Alert Bollettino
Tecnico No. 109EP-13, dated August 3,
2000, which specifies, within 10 hours
time-in-service (TIS) or with any
abnormal increase in vibratory level,
replacing blades, part number (P/N)
109-8132-01-109, serial number (S/N)
A5-0130, A5-0131, A5-0224 to A5—
0253, excluding A5-0247 and A5-0248,
with blades, P/N 109-8132-01-109 or
109-8132-01-107, to ensure the
continued airworthiness of these
helicopters in Italy. ENAC classified this
service bulletin as mandatory and
issued AD 2000-393, dated August 8,
2000, to ensure the continued
airworthiness of these helicopters in
Italy.

This helicopter model is
manufactured in Italy and is type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
airworthiness agreement. Pursuant to

this bilateral airworthiness agreement,
ENAC has kept the FAA informed of the
situation described above. The FAA has
examined the findings of ENAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since we have identified an unsafe
condition that is likely to exist or
develop on other Agusta Model A109E
helicopters of the same type design
registered in the United States, this AD
is being issued to prevent failure of a
blade. This AD requires replacing
certain blades. The short compliance
time involved is required because the
previously described critical unsafe
condition can adversely affect the
controllability and structural integrity of
the helicopter. Therefore, replacing each
blade, P/N 109-8132—01-109, S/N A5—
0130, A5-0131, A5-0224 through A5-
0246, and A5-0249 through A5-0253,
with a blade P/N 109-8132-01-109 or
P/N 109-8132-01-107, is required
within 10 hours time-in-service, and
this AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 20 helicopters
will be affected by this AD, that it will
take approximately 4 work hours to
replace the blades, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$10,000 per helicopter. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$204,800 based on replacing both blades
on all 20 helicopters.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in

evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
rule must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2000—SW—
58—AD.” The postcard will be date
stamped and returned to the
commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2000-26-11 Agusta S.p.A.: Amendment
39-12061. Docket No. 2000-SW-58—AD.
Applicability: Model A109E helicopters
with tail rotor blade (blade), part number (P/
N) 109-8132—-01-109, serial number (S/N)
A5-0130, A5-0131, A5-0224 through A5-
0246, or A5—0249 through A5-0253,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 10 hours
time-in-service, unless accomplished
previously.

To prevent a blade failure and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Replace each affected blade with an
airworthy blade, P/N 109-8132-01-109 or P/
N 109-8132—-01-107, with an S/N other than
those listed in the applicability section of
this AD.

Note 2: Agusta Bollettino Tecnico No.
109EP-13, dated August 3, 2000, pertains to
the subject of this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) This amendment becomes effective on
January 16, 2001.

Note 4: The subject of this AD is addressed
in Ente Nazionale per ’Aviazione Civile
(Italy) AD 2000-393, dated August 8, 2000.

Issued in Fort Worth, Texas, on December
21, 2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00-33335 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Regulations No. 4 and 16]
RIN 0960-AF12

Old-Age, Survivors, and Disability
Insurance and Supplemental Security
Income for the Aged, Blind, and
Disabled; Substantial Gainful Activity
Amounts; ““‘Services’ for Trial Work
Period Purposes—Monthly Amounts;
Student Child Earned Income
Exclusion

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are revising the rules to
automatically adjust each year, based on
any increases in the national average
wage index, the average monthly
earnings guideline we use to determine
whether work done by persons with
impairments other than blindness is
substantial gainful activity; provide that
we will ordinarily find that an employee
whose average monthly earnings are not
greater than the “primary substantial
gainful activity amount,” has not
engaged in substantial gainful activity
without considering other information
beyond the employee’s earnings;
increase the minimum amount of
monthly earnings and the minimum
number of self-employed work hours in
month that we consider shows that a
person receiving title I Social Security
benefits based on disability is
performing or has performed “‘services”
during a trial work period, and
automatically adjust the earnings
amount each year thereafter; increase
the maximum monthly and yearly
Student Earned Income Exclusion
amounts we use in determining
Supplemental Security Income (SSI)
Program eligibility and payment
amounts for student children, and
automatically adjust the monthly and
yearly exclusion amounts each year
thereafter.

We are revising these rules as part of
our efforts to encourage individuals
with disabilities to test their ability to
work and keep working. We expect that
these changes will provide greater
incentives for many beneficiaries to
attempt to work or, if already working,

to continue to work or increase their
work effort.

EFFECTIVE DATE: These rules are effective
January 29, 2001.

FOR FURTHER INFORMATION CONTACT: For
information specifically about these
final rules, contact Ray Marzoli, Office
of Employment Support Programs,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 965-9826 or TTY
(410) 966—6210. For information about
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213 or TTY 1-800-325-0778, or visit
our Internet web site, Social Security
Online, www.ssa.gov.

SUPPLEMENTARY INFORMATION:

Background

The Social Security and the SSI
programs (titles IT and XVI of the Social
Security Act (the Act)) provide benefits
to disabled and blind individuals.
Disability is generally defined under
both programs as, “* * * inability to
engage in any substantial gainful
activity by reason of any medically
determinable physical or mental
impairment * * *.”” The Medicare and
Medicaid programs (titles XVIII and XIX
of the Act) provide related medical
benefits to disabled and blind
individuals.

We published a notice of proposed
rulemaking (NPRM) in the Federal
Register on August 11, 2000 (65 FR
49208). We are including all of the
proposals contained in the NPRM in
these final rules, which are discussed in
detail below. We are including one
additional change in response to several
comments we received about the NPRM.

For a detailed discussion of how we
calculate annual automatic adjustments
that affect Social Security benefits, see
our notice regarding cost-of-living
increases and other determinations for
the year 2001 that was published in the
Federal Register for October 24, 2000
(65 FR 63663). We are required by
statute to publish in the Federal
Register every October an updated
version of this notice. Future versions
will include the annual adjustments
provided under these final rules.

The Substantial Gainful Activity
Amount

Under 20 CFR 404.1572 and 416.972,
the term ““substantial gainful activity”
means work activity that involves
significant physical or mental effort and
that is done for pay or profit. Work
activity is gainful if it is the kind of
work usually performed for pay or
profit, whether or not profit is realized.
Sections 223(d)(4)(A) and 1614(a)(3)(E)
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of the Act require the Commissioner to
prescribe by regulations the criteria for
determining when earnings demonstrate
ability to engage in substantial gainful
activity for a person who has an
impairment other than blindness.

In evaluating initial claims for
disability, we make a determination
whether an applicant for either Social
Security benefits or SSI benefits is
engaging in substantial gainful activity.
We find applicants not to be disabled if
they are working and performing
substantial gainful activity, regardless of
their medical condition. In addition,
after an individual becomes entitled to
title I Social Security benefits based on
disability, we consider whether a
person’s earnings demonstrate the
ability to engage in substantial gainful
activity in determining ongoing
entitlement to disability benefits. (We
do not use substantial gainful activity as
a measure for continuing eligibility for
SSI benefits.) Since July 1999, if an
individual’s average monthly earnings
were more than $700, we would
ordinarily consider that the person
engaged in substantial gainful activity.
This earnings guideline level applies to
all employees including those in
sheltered workshops or comparable
facilities and, in certain circumstances,
to the self-employed.

We use earnings guidelines to
evaluate a person’s work activity to
determine whether the work activity is
substantial gainful activity and,
therefore, whether that person may be
considered disabled under the law. We
are revising our rules to provide for
annual indexing of this level after
reassessing the current earnings
guidelines as part of our effort to
improve incentives to encourage
individuals with disabilities to work. A
consistent method of adjusting
substantial gainful activity earnings
guidelines will benefit applicants and
beneficiaries in future years. The
national average wage index is a
measure of wage growth and, therefore,
provides a logical basis for adjusting the
earnings guidelines used to indicate
ability to work. Indexing ensures that
the substantial gainful activity amount
is a uniformly representative indicator
over time of an individual’s ability to
work.

Under the revised rules, we will
adjust annually the substantial gainful
activity amount for people with
impairments other than blindness.
Beginning January 2001, the guideline
will be the larger of the previous year’s
amount or an increased amount based
on the Social Security national average
wage index (see section 209(k)(1) of the
Act). The annual adjusted guideline will

apply to earnings from work activity in
months beginning with the month in
which the adjusted guideline goes into
effect. This means that the first
increased amount will apply to earnings
in months after December 2000.

Under this revised rule, the
substantial gainful activity amount will
never be lower than the previous year’s
amount. However, there may be years
when no increase results from the
calculation.

Under the calculation provided by
this revised rule, we determine the ratio
of the national average wage index for
1999 ($30,469.84) to that for 1998
($28,861.44), which is 1.0557283, and
multiply it by the calendar year 2000
monthly-earnings guideline amount of
$700, yielding the amount of $739.01.
This $739.01 amount is rounded to the
nearest multiple of $10, which is $740.
Because $740 is larger than the
corresponding 2000 amount of $700, the
new earnings guideline is $740. This
amount is effective for months of work
activity beginning January 2001.
Beginning 2002, the guideline will be
the larger of $740, or the $700 amount
multiplied by the ratio of the national
average wage index for 2000 to that for
1998 rounded to the nearest multiple of
$10. Any new amount that goes into
effect January 2002 will be used only to
evaluate earnings from work activity in
months beginning with January 2002.

The “Secondary Substantial Gainful
Activity Amount”

Since January 1990, if an employee’s
earnings from work activities averaged
less than $300 a month, we generally
would have considered that that
employee had not been engaging in
substantial gainful activity. We referred
to this $300 earnings guideline as the
“secondary substantial gainful activity
amount” to distinguish it from the
“primary substantial gainful activity
amount” discussed in the previous
section.

We would not have further evaluated
work activity below the secondary
substantial gainful activity amount
unless there was evidence to the
contrary showing that the person might
have been engaging in substantial
gainful activity (e.g., an employee might
be in a position to defer or suppress
earnings). We would have examined
further the work activity of employees
who earned between these two levels
(the primary and secondary substantial
gainful activity levels) because the rules
provided that such earnings were
neither high nor low enough to
determine if substantial gainful activity
existed. Additional evidence would
have been developed. (A different rule

applied to individuals employed in
sheltered workshops or comparable
facilities. For these people, earnings not
greater than the primary substantial
gainful activity amount ordinarily
would establish that the work was not
substantial gainful activity.)

Because our experience suggests that
the secondary substantial gainful
activity amount has not been as useful
a tool as we would have liked, we are
discontinuing its use. With this rule
change, we ordinarily will consider that
an employee is not engaging in
substantial gainful activity if his or her
earnings are equal to or less than the
primary substantial gainful activity
amount ($740 for months beginning
January 2001). We will perform
additional development beyond looking
at earnings only when circumstances
indicate that such an employee may be
engaging in substantial gainful activity
or might be in a position to defer or
suppress earnings. This change does not
affect our evaluation guidelines for the
self-employed.

Our experience suggests that few
applicants and beneficiaries will be
affected by this change because few
employees have been found to have
performed substantial gainful activity
on the basis of these secondary rules
unless they were also in a position to
defer or suppress earnings.
Discontinuing these complex secondary
guidelines will help simplify our rules
and facilitate public understanding of
the Social Security disability program as
well as improve our work efficiency.

Services for the Trial Work Period

The trial work period is a work
incentive. During the trial work period,
a title I beneficiary may test his or her
ability to work and still be considered
disabled. We do not consider services
performed during the trial work period
as showing that the disability has ended
until services have been performed in at
least 9 months (not necessarily
consecutive) in a rolling 60-month
period.

Section 222(c)(2) of the Act provides
that, for purposes of the trial work
period, “the term ‘services’ means
activity (whether legal or illegal) which
is performed for remuneration or gain or
is determined by the Commissioner of
Social Security to be of a type normally
performed for remuneration or gain.” As
established in regulations,
§404.1592(b), we have considered any
month in which an employee earns
more than $200 from his or her work to
be a month of services for the trial work
period.

We are increasing the monthly
amount of earnings we consider to be
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“services” in a trial work period from
$200 to $530 for earnings in months
beginning January 2001. Beginning
2002, and for each year thereafter, we
will adjust this amount to the higher of
the previous year’s amount or an
increased amount based on the Social
Security national average wage index.
We are making these changes as part of
our effort to improve incentives to
encourage individuals with disabilities
to work.

Although the dollar amount that
ordinarily represents substantial gainful
activity was increased from $500 to
$700 in 1999, the $200 amount that
represents a month of trial work period
services has remained the same since
1990. Beneficiaries have been faced
with exhausting months of a trial work
period while earning as little as $200 a
month, even on an intermittent basis. As
a result, when beneficiaries were finally
able to reach a higher earnings level,
they may have already used up many or
all of their 9 months of trial work.
Increasing the trial work period services
amount to $530 should allow more
beneficiaries with disabilities to more
realistically test their ability to work
and will likely lead to work at levels
closer to or at substantial gainful
activity.

Automatic indexing will allow the
trial work period services amount to be
a uniformly representative indicator
over time of a trial work attempt. We
will calculate the adjustments in
essentially the same manner as we will
for increasing the substantial gainful
activity amount. The trial work period
amount will never be lower than the
previous year’s amount. However, there
may be years when no increase results
from the calculation.

The legislative history of the trial
work period provision indicates that
Congress did not intend to link the trial
work period level to the amount that
constitutes substantial gainful activity.
Congress enacted the trial work period
as part of the Social Security
Amendments of 1960. The
accompanying House Ways and Means
Committee report states, “Your
committee intends that any months in
which a disabled person works for gain,
or does work of a nature generally
performed for gain, be counted as a
month of trial work. Thus the services
rendered in a month need not constitute
substantial gainful activity in order for
the month to be counted as part of the
trial-work effort.” H.R. Rep. No. 86—
1799, at 13 (1960). This change we are
making maintains the distinction
between the trial work period services
amount and the substantial gainful
activity amount intended by Congress

while providing disabled beneficiaries
with greater incentives to test their
ability to work.

Several comments we received from
the public about our proposed changes
stated that we did not sufficiently
address trial work period issues for the
self-employed. We revisited that issue
and, as a result of our analysis, in our
final rules, we are increasing the
number of hours of self-employed work
in a business in a month that we will
consider shows that the self-employed
person performed services in that
month. Since 1990, even if a self-
employed person had earnings of $200
or less in a month, we would consider
that services were performed in that
month if the person worked more than
40 hours in the business. Under this
revised rule, if a self-employed person
has earnings that are equal to or less
than the dollar threshold for services,
we will consider that services were
performed if the self-employed person
works more than 80 hours in a month
in his or her business. This change will
encourage beneficiaries with disabilities
to more realistically test their ability to
work with respect to self-employment
activities.

The Student Earned Income Exclusion

Section 1612 of the Social Security
Act establishes the definition of
“income” for purposes of the SSI
program. This section also states what is
excluded from income. Section
1612(b)(1) provides an exclusion from
earned income, subject to the
limitations (as to amount or otherwise)
prescribed by the Commissioner, for a
child who is a student regularly
attending a school, college, or
university, or a course of vocational or
technical training designed to prepare
him or her for gainful employment.
With this section, Congress recognized
that students with disabilities incur
special expenses to go to school. Under
our prior regulations, those SSI child
beneficiaries who are students have
been able to exclude up to $400 a month
of earned income with an annual limit
of $1,620. By being excluded, this
earned income has no effect on
eligibility or cash benefit amounts under
the SSI program. These monthly and
annual amounts have been in place
since 1974 when the SSI program began.

In response to increases in school
expenses since that time, we are
revising these amounts as part of our
effort to help SSI child beneficiaries
who are students finance their school
attendance and encourage them to work.
We are increasing the earned income
exclusion amount, beginning with
earned income for January 2001, to

$1,290 a month with an annual limit of
$5,200. We also will make automatic
adjustments to these amounts each year
thereafter to the higher of the previous
year’s amounts or increased amounts
based on the changes in cost-of-living.

The cost-of-living adjustments will
ensure that the amounts account for
price inflation. We will use a similar
method to that currently used to
calculate annual cost-of-living
adjustments in the SSI program Federal
benefit rates. The only differences are
that this new calculation will use the
calendar year 2001 amounts as the base
amounts and any increases in these
amounts will be rounded up to the
nearest $10. These amounts will never
be lower than the previous year’s
amounts. However, there may be years
when no increases result from the
calculation.

Public Comments

We received almost 600 comments in
response to our proposals. Commenters
included many advocates for people
with disabilities, State and local
government entities, attorneys,
employees from SSA field offices, two
members of Congress, and private
citizens. The comments we received
were overwhelmingly in support of the
proposals. About 40% also included
substantive assessments of the proposals
or related suggestions. We have
summarized these comments, grouped
them by subject, and discuss them
below.

Comment: Of the 600 comments
received, only 13 expressed opinions
not in favor of the proposals. Of those
not in favor, three believed that the
current SGA, TWP service months, and
student earned income exclusion
amounts were adequate to encourage
someone who has a disability to work.
One thought that the changes were too
liberal and would have the effect of
changing the various benefits paid by
the Social Security Administration into
another welfare system. Another
thought that encouraging people who
have a disability to work themselves off
the rolls is not in their best interests.
Rather than helping, this commenter
stated that working would eventually
cause these individuals to become
destitute because, without their cash
and medical benefits, these individuals
would not be able to earn enough
consistently to adequately provide for
themselves. One other thought that
liberalizing work incentives further
would be useless. This commenter
viewed work incentives as a failure
because beneficiaries can control their
earnings so as not to come off the rolls.
Seven others thought the proposals
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would adversely affect the solvency of
the Social Security trust funds or the
U.S. treasury funds.

Response: We appreciate the fact that
virtually all the commenters favored the
proposal. The Office of the Chief
Actuary for SSA estimates that the costs
of these proposals are negligible. As
such, these changes should not affect
the trust funds or the government’s
expenditures, or promote a welfare
system. Advocates for the disabled have
long argued that people with disabilities
want to work, but to do so they must be
provided necessary accommodations
and safeguards for their cash benefits
and health coverage. The provisions of
the Ticket to Work and Work Incentives
Improvement Act of 1999, in
conjunction with prior work incentives,
should provide additional safeguards to
prevent any dire consequences resulting
from people with disabilities attempting
to work. We believe these changes will
provide another important step to
ensuring these needs are met and thus
will promote work efforts.

Comment: Almost all of the other
comments that included substantive
assessments or suggestions stated that
the SGA amount should be indexed
using a base amount higher than $700.
Many stated that a figure of $900 or an
amount equal to that used for statutorily
blind individuals for SGA purposes,
$1,170, should be used.

Response: The Act provides that the
Commissioner is to prescribe by
regulation the criteria for determining
when earnings demonstrate the ability
to engage in SGA for the non-blind.
Thus, we designed the SGA guidelines
as a way of measuring an individual’s
ability to work and not as a measure of
an individual’s need for income. The
historical relationship between the SGA
amount and average wage growth was
roughly consistent between 1961 (when
the SGA guideline was first issued by
regulation) and 1980. In 1990, we raised
the SGA amount to $500 from $300 to
coincide to some degree with the growth
of the average wage during the 1980s.
The increase in the SGA amount in July
1999 to $700 approximately
corresponded to the increase in the
average wage since 1990. Indexing this
SGA amount to average wage growth by
regulation maintains the historical
relationship.

Before 1977, section 223(d) of the Act
authorized the Commissioner to
prescribe the level of earnings that
demonstrate SGA for all title II
applicants and beneficiaries and all title
XVI applicants. In 1977, Congress
amended the Act to provide a different
criterion for setting the SGA level for
people who are blind. Congress

consciously made this distinction
between people who are blind and those
with impairments other than blindness.
The House and Senate conference report
accompanying the Social Security
amendments of 1977 clearly stated that
a different SGA amount was being
established for blind persons, and that
the conferees did not intend that the
amount be applied to people with
impairments other than blindness.

Comment: Many commenters
suggested that, since we proposed
increasing the monthly earnings amount
that we consider to be “services” during
the trial work period, we consider
making services for purposes of the trial
work period (TWP) an amount equal to
the SGA level, $700. Two commented
that despite the proposed increase in the
service amount to $530, it is still much
too low for persons with blindness
whose SGA amount is $1,170.

Response: As we noted earlier, the
legislative history of the trial work
period provision makes it clear that
Congress did not intend to link the trial
work period level to the amount that
constitutes SGA. The change we
proposed maintains the distinction
between the trial work period services
amount and the substantial gainful
activity amount as Congress intended
while still providing beneficiaries with
disabilities a more realistic opportunity
to test their ability to work. Although
Congress provided a different criterion
for determining the SGA for individuals
who are blind, Congress did not provide
different criteria for the blind for
determining service months for the
TWP.

Comment: A few commenters stated
that we did not address TWP service
months with respect to self-employed
beneficiaries. One suggested increasing
the number of hours from 40 to 60,
while another suggested doubling the
hours.

Response: As we stated earlier, we
revisited the issue in response to these
comments. As a result of our analysis,
we are increasing the minimum number
of self-employed hours that we consider
shows a person has performed services
from more than 40 to more than 80
hours a month.

Comment: Two commenters suggested
that the TWP and SGA should vary
according to type of impairment
particularly those types of impairments,
such as chronic fatigue and immune
dysfunction syndrome and severe
mental illness, that make sustained
work efforts very difficult. Persons with
these conditions fear losing benefits as
the result of sporadic work. One
suggested that we use net rather than

gross wages for purposes of TWP and
SGA.

Response: The issues addressed by
these comments are outside the scope of
these specific rules changes. We will
consider these comments regarding
possible future regulatory or legislative
changes.

Comment: A number of commenters
suggested that we stop using the TWP
and SGA to evaluate the work activity
of beneficiaries. Some recommended
that we use an earnings offset formula
to reduce cash benefits gradually as
earnings rise (similar to the earned
income exclusion currently under title
XVI). Several others suggested that there
should be no earnings limits for
beneficiaries with disabilities similar to
beneficiaries who have reached full
retirement age, currently age 65.
Another suggested that the TWP should
be 9 consecutive months of work since
sporadic work of a couple of months,
now and then, in a 60-month period
should not count against an indicator
intended to measure the ability to
sustain competitive work.

Response: These suggested changes
would require new legislation and we
cannot implement them by regulation
alone. Sections 302 and 303 of the
Ticket to Work and Work Incentives
Improvement Act of 1999 provide for
our conducting a demonstration project
to test an earnings-offset formula for
title II beneficiaries who try to work.

Comment: Several commenters
suggested that we eliminate the age
restriction for the SSI student earned
income exclusion. A few other
commenters urged us to consider
changes to the SSI eligibility rules, such
as increasing the resource limit ($2,000
for an individual or $3,000 for a couple).

Response: These suggested changes
also would require new legislation and
we cannot implement them by
regulation alone.

Comment: Numerous commenters
stated that our efforts have been poor
with respect to tracking income and
earnings. They believe that this
deficiency will become more apparent
as more people take advantage of these
changes and the provisions of the Ticket
to Work and Work Incentives
Improvement Act of 1999, allowing
more overpayments to occur which can
derail the work efforts of our
beneficiaries.

Response: A number of initiatives are
underway to improve the accuracy and
timely reporting of earnings. We are
improving and extending our interfacing
capabilities with federal, state and local
databases to gather earnings information
quickly and correctly. These efforts are
being implemented incrementally, with
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careful attention to the privacy concerns
of our beneficiaries. In addition, we are
in the process of establishing a corps of
specially trained staff who can facilitate
the gathering of such information. We
are currently testing this position, the
employment support representative, in
32 sites around the country.

Comment: Many commenters stated
that we should improve our
collaboration with other federal
agencies so that our programs and
services complement other federal
programs.

Response: While this suggestion
addresses an area outside the scope of
these specific rule changes, we have
been working with other federal
agencies, principally in joint
committees and task forces, to better
mesh our programs and services to
theirs.

Comment: One commenter urged us
to improve the process for homeless
people to apply for disability benefits.

Response: This suggestion is outside
the scope of these specific rule changes.
Unrelated to these rule changes,
however, we have undertaken recently
several initiatives to improve our
application processes.

Comment: One commenter stated that
our proposals were difficult to
understand and that examples are
needed.

Response: We will be mindful of the
need to provide more examples in
future proposals.

Final Regulations

We are revising §§404.1574(b)(2) and
(4), and 416.974(b)(2) and (4) to adjust
annually the earnings guidelines that we
use to determine whether a non-blind
employee is engaged in substantial
gainful activity. Beginning January
2001, the guideline will be the higher of
the previous year’s amount or an
increased amount based on the Social
Security national average wage index.
Under this revised rule, the monthly
earnings guideline will increase from
$700 to $740 for 2001. (This standard
also applies to the self-employed in
certain circumstances by cross-
references that have been and continue
to be present in §§404.1575 and
416.975.)

We also are revising §§ 404.1574(b)(3)
and (6), and 416.974(b)(3) and (6) to
provide, effective for months of work
activity beginning January 2001, that we
will ordinarily find that an employee
whose average monthly earnings are
equal to or less than the “primary
substantial gainful activity amount” set
forth in §§404.1574(b)(2) and
416.974(b)(2) has not engaged in
substantial gainful activity without

considering other information beyond
the employee’s earnings. We also are
making conforming changes to
§§404.1574(b)(4) and 416.974(b)(4).

We also are revising § 404.1592 to
increase from $200 to $530 the
minimum amount of monthly earnings
above which we consider shows that a
person is performing or has performed
“services” for counting trial work
period months, effective for months of
earnings beginning January 2001. We
will adjust the amount annually to the
higher of the previous year’s amount or
an increased amount based on the
Social Security national average wage
index, beginning January 2002. Also,
effective January 2001, for a self-
employed person with earnings equal to
or less than the dollar threshold for
services, we are increasing the number
of hours of self-employed work in a
business each month that we will
consider shows services are performed
from more than 40 hours to more than
80 hours.

We also are revising §416.1112(c)(3)
to increase the maximum amount of the
student earned income exclusion to
$1,290 a month, not to exceed $5,200
per year, effective for earned income
beginning January 2001. We also will
adjust these amounts annually to the
higher of the previous year’s amounts or
increased amounts calculated in
essentially the same manner as the
annual cost-of-living adjustments to the
SSI Program federal benefit rates,
beginning January 2002. This
calculation will use the 2001 amounts
as the base amounts and any increases
in these amounts will be rounded to the
nearest $10.

Electronic Version

The electronic file of this document is
available on the Internet at
www.access.gpo.gov/nara. This
document also is available on our
Internet web site, Social Security
Online, www.ssa.gov.

Regulatory Procedures
Paperwork Reduction Act

These regulations impose no new
reporting/recordkeeping requirements
necessitating clearance by the Office of
Management and Budget (OMB).

Executive Order 12866

Based on the costs associated with
these final rules, the Social Security
Administration has determined that
they do not require an assessment of
costs and benefits to society per
Executive Order 12866 because they do
not meet the definition of a “significant
regulatory action.” These final rules also

do not meet the definition of a “major
rule” under 5 U.S.C. 801ff because the
Social Security Administration’s budget
baseline assumes that substantial
gainful activity amounts will keep pace
with growth in average wages, and other
provisions do not result in costs that
exceed the threshold for what
constitutes a ‘“‘major rule.” In addition,
the Social Security Administration has
determined, as required under the
aforementioned statute, that these
regulations do not create any unfunded
mandates for State or local entities
under sections 202—205 of the
Unfunded Mandates Act of 1995. OMB
has reviewed these final rules.

We have also determined that these
rules meet the plain language
requirement of Executive Order 12866
and the President’s memorandum of
June 1, 1998.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because they primarily affect
individuals who are applying for or
receiving title II or title XVI benefits
because of blindness or disability, and
States which administer the Medicaid
program and/or pay supplemental
benefits to SSI eligible individuals.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disability
benefits, Old-Age, Survivors and
Disability Insurance, Reporting and
recordkeeping requirements, Social
Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income.

Dated: November 9, 2000.
Kenneth S. Apfel,
Commissioner of Social Security.

For the reasons stated in the
preamble, the Social Security
Administration is amending parts 404
and 416 of chapter III of title 20 of the
Code of Federal Regulations as follows:
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PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950 )

1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)—(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189.

2. Section 404.1574 is amended by
revising paragraphs (b)(2), (b)(3), (b)(4),
and (b)(6) to read as follows:

§404.1574 Evaluation guides if you are an
employee.
* * * * *

(b) * * *

(2) Earnings that will ordinarily show
that you have engaged in substantial
gainful activity. We will consider that
your earnings from your work activity as
an employee (including earnings from
sheltered work, see paragraph (b)(4) of
this section) show that you engaged in
substantial gainful activity if:

(i) Before January 1, 2001, they
averaged more than the amount(s) in
Table 1 of this section for the time(s) in
which you worked.

(ii) Beginning January 1, 2001, and
each year thereafter, they average more
than the larger of:

(A) The amount for the previous year,
or

(B) An amount adjusted for national
wage growth, calculated by multiplying
$700 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for the year 1998. We will
then round the resulting amount to the
next higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

TABLE 1

Your month-

. ly earnings

For months: averaged

more than:
In calendar years before 1976 $200
In calendar year 1976 .............. 230
In calendar year 1977 .............. 240
In calendar year 1978 .............. 260
In calendar year 1979 .............. 280
In calendar years 1980-1989 ... 300
January 1990-June 1999 ......... 500
July 1999-December 2000 ...... 700

(3) Earnings that will ordinarily show
that you have not engaged in substantial
gainful activity. If your earnings for
months beginning January, 2001, are

equal to or less than the amount(s)
determined under paragraph (b)(2)(ii) of
this section for the year(s) in which you
work, we will generally consider that
the earnings from your work as an
employee will show that you have not
engaged in substantial gainful activity. If
your earnings for months before
January, 2001, were less than the
amount(s) in Table 2 of this section for
the year(s) in which you worked, we
will generally consider that the earnings
from your work as an employee will
show that you have not engaged in
substantial gainful activity.

TABLE 2

Your month-

. ly earnings

For months: averaged

less than:
In calendar years before 1976 $130
In calendar year 1976 .............. 150
In calendar year 1977 .... 160
In calendar year 1978 .... 170
In calendar year 1979 .............. 180
In calendar years 1980-1989 ... 190
In calendar years 1990-2000 ... 300

(4) Before January 1, 2001, if you
worked in a sheltered workshop. Before
January 1, 2001, if you worked in a
sheltered workshop or a comparable
facility especially set up for severely
impaired persons, we will ordinarily
consider that your earnings from this
work show that you have engaged in
substantial gainful activity if your
earnings averaged more than the
amounts in table 1 of paragraph (b)(2) of
this section. Average monthly earnings
from a sheltered workshop or a
comparable facility that are equal to or
less than those amounts indicated in
table 1 of paragraph (b)(2) of this section
will ordinarily show that you have not
engaged in substantial gainful activity
without the need to consider other
information, as described in paragraph
(b)(6) of this section, regardless of
whether they are more or less than those
indicated in paragraph (b)(3) of this
section. When your earnings from a
sheltered workshop or comparable
facility are equal to or less than those
amounts indicated in table 1 of
paragraph (b)(2), we will consider the
provisions of paragraph (b)(6) of this
section only if there is evidence
showing that you may have engaged in
substantial gainful activity. For work
performed in a sheltered workshop in
months beginning January 2001, the
rules of paragraph (b)(2), (3), and (6)
apply the same as they do to any other

work done by an employee.

(6) Earnings that are not high enough
to ordinarily show that you engaged in
substantial gainful activity.

(i) Before January 1, 2001, if your
average monthly earnings were between
the amounts shown in paragraphs (b)(2)
and (3) of this section, we will generally
consider other information in addition
to your earnings (see paragraph
(b)(6)(iii) of this section). This rule
generally applies to employees who did
not work in a sheltered workshop or a
comparable facility, although we may
apply it to some people who work in
sheltered workshops or comparable
facilities (see paragraph (b)(4) of this
section).

(ii) Beginning January 1, 2001, if your
average monthly earnings are equal to or
less than the amounts determined under
paragraph (b)(2) of this section, we will
generally not consider other information
in addition to your earnings unless there
is evidence indicating that you may be
engaging in substantial gainful activity
or that you are in a position to defer or
suppress your earnings.

(iii) Examples of other information we
may consider include, whether—

(A) Your work is comparable to that
of unimpaired people in your
community who are doing the same or
similar occupations as their means of
livelihood, taking into account the time,
energy, skill, and responsibility
involved in the work, and

(B) Your work, although significantly
less than that done by unimpaired
people, is clearly worth the amounts
shown in paragraph (b)(2) of this
section, according to pay scales in your
community.

3. Section 404.1592 is amended by
revising paragraph (b) to read as follows:

§404.1592 The trial work period.
* * * * *

(b) What we mean by services. When
used in this section, services means any
activity (whether legal or illegal), even
though it is not substantial gainful
activity, which is done in employment
or self-employment for pay or profit, or
is the kind normally done for pay or
profit. We generally do not consider
work done without remuneration to be
services if it is done merely as therapy
or training or if it is work usually done
in a daily routine around the house or
in self-care. We will not consider work
you have done as a volunteer in the
federal programs described in section
404.1574(d) in determining whether you
have performed services in the trial
work period.

(1) If you are an employee. We will
consider your work as an employee to
be services if:
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(i) Before January 1, 2002, your
earnings in a month were more than the
amount(s) indicated in Table 1 for the
year(s) in which you worked.

(ii) Beginning January 1, 2002, your
earnings in a month are more than an
amount determined for each calendar
year to be the larger of:

(A) Such amount for the previous
year, or

(B) An amount adjusted for national
wage growth, calculated by multiplying
$530 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for 1999. We will then
round the resulting amount to the next
higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

(2) If you are self-employed. We will
consider your activities as a self-
employed person to be services if:

(1) Before January 1, 2002, your net
earnings in a month were more than the
amount(s) indicated in Table 2 of this
section for the year(s) in which you
worked, or the hours you worked in the
business in a month are more than the
number of hours per month indicated in
Table 2 for the years in which you
worked.

(ii) Beginning January 1, 2002, you
work more than 80 hours a month in the
business, or your net earnings in a
month are more than an amount
determined for each calendar year to be
the larger of:

(A) Such amount for the previous
year, or

(B) An amount adjusted for national
wage growth, calculated by multiplying

TABLE 2.—FOR THE SELF-EMPLOYED

$530 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for 1999. We will then
round the resulting amount to the next
higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

TABLE 1.—FOR EMPLOYEES

You earn
For months more than
In calendar years before 1979 $50

In calendar years 1979-1989 ... 75
In calendar years 1990-2000 ... 200
In calendar year 2001 530

Your net Or you work in
For months earnings are the business
more than more than
In calendar Years DEfOre L1979 ...ttt e et e e he et e e bt e e e e ke e e e e b et e e e nne e e e ne e e e e neeeaannee $50 | 15 hours.
IN calendar YEArs 1979—1989 ........cooiiiiiiiiiiii ettt ettt eh e bttt nh e bttt 75 | 15 hours.
In calendar Years 1990—2000 .........cciiutiaiiuueeaiueeeaaiteeeaatteeesarteaaseteaasseeeaatseeeabseeeaas e e e e ahe et e e abeeeeaEe e e e abeeeaanneeeannreeaannee 200 | 40 hours.
IN CAIENTAT YEAI 2001 .....oeiiiiiiiiiie ettt ettt a ettt h et bt eh et et e e ea bt e bt e ehe e e bt e eab e bt e e e bt e nhe e sab e nan e enre e 530 | 80 hours.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND AND DISABLED

1. The authority citation for Subpart
I of Part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1611, 1614,
1619, 1631(a), (c) and (d)(1), and 1633 of the
Social Security Act (42 U.S.C. 902(a)(5),
1382, 1382c, 1382h, 1383(a), (c) and (d)(1),
and 1383b); secs. 4(c) and 5, 6(c)—(e), 14(a)
and 15, Pub. L. 98-460, 98 Stat. 1794, 1801,
1802, and 1808 (42 U.S.C. 421 note, 423 note,
1382h note).

2. Section 416.974 is amended by
revising paragraphs (b)(2), (b)(3), (b)(4)
and (b)(6) to read as follows:

§416.974 Evaluation guides if you are an
employee.
* * * * *

(b) L

(2) Earnings that will ordinarily show
that you have engaged in substantial
gainful activity. We will consider that
your earnings from your work activity as
an employee (including earnings from
sheltered work, see paragraph (b)(4) of
this section) show that you engaged in
substantial gainful activity if:

(i) Before January 1, 2001, they
averaged more than the amount(s) in

Table 1 of this section for the time(s) in
which you worked.

(ii) Beginning January 1, 2001, and
each year thereafter, they average more
than the larger of:

(A) The amount for the previous year,
or

(B) An amount adjusted for national
wage growth, calculated by multiplying
$700 by the ratio of the national average
wage index for the year 2 calendar years
before the year for which the amount is
being calculated to the national average
wage index for the year 1998. We will
then round the resulting amount to the
next higher multiple of $10 where such
amount is a multiple of $5 but not of
$10 and to the nearest multiple of $10
in any other case.

TABLE 1
Your month-
. ly earnings
For months: averaged

more than:

In calendar years before 1976 $200
In calendar year 1976 .............. 230
In calendar year 1977 ... 240
In calendar year 1978 ... 260
In calendar year 1979 .............. 280
In calendar years 1980-1989 ... 300
January 1990-June 1999 ......... 500
July 1999-December 2000 ...... 700

(3) Earnings that will ordinarily show
that you have not engaged in substantial
gainful activity. If your earnings for
months beginning January, 2001, are
equal to or less than the amount(s)
determined under paragraph (b)(2)(ii) of
this section for the year(s) in which you
work, we will generally consider that
the earnings from your work as an
employee will show that you have not
engaged in substantial gainful activity. If
your earnings for month before January,
2001, were less than the amount(s) in
Table 2 of this section for the year(s) in
which you worked, we will generally
consider that the earnings from your
work as an employee will show that you
have not engaged in substantial gainful
activity.

TABLE 2

Your month-

. ly earnings

For months: averaged

less than:
In calendar years before 1976 $130
In calendar year 1976 .............. 150
In calendar year 1977 ... 160
In calendar year 1978 .... 170
In calendar year 1979 .............. 180
In calendar years 1980-1989 ... 190
In calendar years 1990-2000 ... 300
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(4) Before January 1, 2001, if you
worked in a sheltered workshop. Before
January 1, 2001, if you worked in a
sheltered workshop or a comparable
facility especially set up for severely
impaired persons, we will ordinarily
consider that your earnings from this
work show that you have engaged in
substantial gainful activity if your
earnings averaged more than the
amounts in the table in paragraph (b)(2)
of this section. Average monthly
earnings from a sheltered workshop or
a comparable facility that are equal to or
less than those amounts indicated in
table 1 of paragraph (b)(2) of this section
will ordinarily show that you have not
engaged in substantial gainful activity
without the need to consider other
information, as described in paragraph
(b)(6) of this section, regardless of
whether they are more or less than those
indicated in paragraph (b)(3) of this
section. When your earnings from a
sheltered workshop or comparable
facility are equal to or less than those
amounts indicated in table 1 of
paragraph (b)(2), we will consider the
provisions of paragraph (b)(6) of this
section only if there is evidence
showing that you may have engaged in
substantial gainful activity. For work
performed in a sheltered workshop in
months beginning January 2001, the
rules of paragraphs (b)(2), (3), and (6)
apply the same as they do to any other
work done by an employee.

* * * * *

(6) Earnings that are not high enough
to ordinarily show that you engaged in
substantial gainful activity.

(i) Before January 1, 2001, if your
average monthly earnings were between
the amounts shown in paragraphs (b)(2)
and (3) of this section, we will generally
consider other information in addition
to your earnings (see paragraph
(b)(6)(iii) of this section). This rule
generally applies to employees who did
not work in a sheltered workshop or a
comparable facility, although we may
apply it to some people who work in
sheltered workshops or comparable
facilities (see paragraph (b)(4) of this
section).

(ii) Beginning January 1, 2001, if your
average monthly earnings are equal to or
less than the amounts determined under
paragraph (b)(2) of this section, we will
generally not consider other information
in addition to your earnings unless there
is evidence indicating that you may be
engaging in substantial gainful activity
or that you are in a position to defer or
suppress your earnings.

(iii) Examples of other information we
may consider include, whether—

(A) Your work is comparable to that
of unimpaired people in your

community who are doing the same or
similar occupations as their means of
livelihood, taking into account the time,
energy, skill, and responsibility
involved in the work, and

(B) Your work, although significantly
less than that done by unimpaired
people, is clearly worth the amounts
shown in paragraph (b)(2) of this
section, according to pay scales in your

community.
* * * * *

3. The authority citation for Subpart
K of Part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1602, 1611,
1612, 1613, 1614(f), 1621, and 1631 of the
Social Security Act (42 U.S.C. 902(a)(5),
1381a, 1382, 1382a, 1382b, 1382c¢(f), 1382j,
and 1383); sec. 211, Pub. L. 93—-66, 87 Stat.
154 (42 U.S.C. 1382 note).

4. Section 416.1112 is amended by
revising paragraph (c)(3) to read as
follows:

8§416.1112 Earned income we do not
count.
* * * * *

(C] * * %

(3) If you are a blind or disabled child
who is a student regularly attending
school as described in §416.1861:

(i) For earned income beginning
January 1, 2002, monthly and yearly
maximum amounts that are the larger of:

(A) The monthly and yearly amounts
for the previous year, or

(B) Monthly and yearly maximum
amounts increased for changes in the
cost-of-living, calculated in the same
manner as the Federal benefit rates
described in §416.405, except that we
will use the calendar year 2001 amounts
as the base amounts and will round the
resulting amount to the next higher
multiple of $10 where such amount is
a multiple of $5 but not of $10 and to
the nearest multiple of $10 in any other
case.

(ii) For earned income before January
1, 2002, the amounts indicated in Table
1 of this section.

TABLE 1
But not
Up to per more than
For months month in a cal-
endar year

In calendar

years before

2001 ..ocooeeeee $400 $1,620
In calendar year

2001 .............. 1,290 5,200

[FR Doc. 00-33271 Filed 12—28-00; 8:45 am|]
BILLING CODE 4191-02-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Decoquinate and Monensin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Alpharma,
Inc. The NADA provides for use of
approved, single-ingredient decoquinate
and monensin Type A medicated
articles to make two-way combination
drug Type B and Type C medicated
feeds used for prevention of coccidiosis
and improved feed efficiency in cattle
fed in confinement for slaughter.

DATES: This rule is effective December
29, 2000.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578.

SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, filed NADA 141-148
that provides for use of DECCOX" (27.2
gram per pound (g/1b) decoquinate) and
Rumensin® (20, 30, 45, 60, 80, or 90.7
g/lb monensin activity as monensin
sodium) Type A medicated articles to
make two-way combination Type B and
Type C medicated feeds. The Type C
medicated feeds contain 13.6 to 27.2
g/ton decoquinate and 5 to 30 g/ton
monensin, and are used for prevention
of coccidiosis caused by Eimeria bovis
and E. zuernii, and improved feed
efficiency in cattle fed in confinement
for slaughter. The NADA is approved as
of November 16, 2000, and the
regulations in 21 CFR 558.195 and
558.355 are amended to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
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a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21

2. Section 558.195 is amended in the
table in paragraph (d) by adding an
entry following ““13.6 to 27.2 (0.0015 to
0.003 pct)” and before
“Chlortetracycline approximately 400
to read as follows:

§558.195 Decoquinate.

nor an environmental impact statement  CFR part 558 is amended as follows: * * * * *
is required. . % %
This rule does not meet the definition PART 558—NEW ANIMAL DRUGS FOR ()
of “rule” in 5 U.S.C. 804(3)(A) because USE IN ANIMAL FEEDS
it is a rule of “particular applicability.” L
Therefore, it is not subject to the 1. The auth.orlty citation for 21 CFR
congressional review requirements in 5 Part 558 continues to read as follows:
U.S.C. 801-3808. Authority: 21 U.S.C. 360b, 371.
%?acr?gurl,ré?t?o:? %?yn?éngg??olr? Indications for use Limitations Sponsor
* * * * * * *
Monensin 5 to 30 Cattle fed in confinement for slaughter; Feed only to cattle fed in confinement 046573
for prevention of coccidiosis caused for slaughter. Feed continuously as
by Eimeria bovis and E. zuernii, and the sole ration to provide 22.7 mg of
improved feed efficiency. decoquinate per 100 Ib body weight
per day and 50 to 360 mg of
monensin per head per day. Feed at
least 28 days during period of expo-
sure to coccidiosis or when it is likely
to be a hazard. Do not feed to ani-
mals producing milk for food. Also
see (c)(1) of this paragraph and
§558.355(d)(8). Monensin as
monensin sodium provided by
000986 in §510.600(c) of this chap-
* * * * ter * * *

3. Section 558.355 is amended by
adding paragraph (f)(7) to read as
follows:

§558.355 Monensin.

* * * * *

(f)***

(7) Monensin may also be used in
combination with decoquinate as in
§558.195.

Dated: December 20, 2000.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.

[FR Doc. 00-33217 Filed 12—28-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 777
[FHWA Docket No. FHWA-97-2514; 96-8]
RIN 2125-AD78

Mitigation of Impacts to Wetlands and
Natural Habitat

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: This document revises the
rule concerning the eligibility for
Federal-aid transportation funding of
activities to mitigate impacts to
wetlands and natural habitats due to
highway projects funded pursuant to
provisions of title 23, U.S. Code. It
updates the FHWA'’s wetlands
regulation to conform with wetland and
natural habitat mitigation provisions
contained in the Intermodal Surface
Transportation Efficiency Act of 1991
(ISTEA) and the Transportation Equity
Act for the 21st Century (TEA-21),

which allow increased flexibility for
Federal funding participation under title
23, U.S. Code, in mitigation measures
for impacts of federally funded highway
projects to wetlands and natural habitats
EFFECTIVE DATE: January 29, 2001.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Garrett, Office of Natural
Environment, (303) 969-5772, ext. 332,
email address:
paul.garrett@fhwa.dot.gov; FHWA, 555
Zang Street, Lakewood, CO 80228, office
hours are from 8 a.m. to 5 p.m., m.t.,
Monday through Friday, except Federal
holidays; or Mr. Robert J. Black, Office
of the Chief Counsel, HCC-30, (202)
366—1359, email address:
robert.black@fhwa.dot.gov, 400 Seventh
Street, SW., Washington, D.C. 20590—
0001. Office hours are from 7:45 a.m. to
4:15 p.m, e.t., Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION:
Electronic Access

Internet users may access all
comments received by the U.S. DOT
Dockets, Room PL—401, by using the
universal resource locator (URL): http:/
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/dms.dot.gov. It is available 24 hours
each day, 365 days each year. Please
follow the instructions online for more
information and help.

An electronic copy of this document
may be downloaded by using a
computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at http://www.nara.gov/fedreg and
the Government Printing Office’s web
page at http://www.access.gpo.gov/nara.
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A. Background

The FHWA issued a notice of
proposed rulemaking (NPRM) June 17,
1996, at 61 FR 30553, and
supplementary notices of proposed
rulemaking (SNPRMs) June 18, 1997, at
62 FR 33047, and April 7, 1999, at 64
FR 16870.

This final rule establishes the
following:

1. The criteria for participation with
Federal highway funds (title 23, U.S.
Code) in costs of mitigation of impacts
to wetlands and natural habitats;

2. A preference in compensatory
mitigation of wetlands and natural
habitats impacts due to highway
projects funded pursuant to title 23,
U.S. Code, for mitigation banks, where
the impacts are within the service area
of the bank, and the bank has been
properly permitted; and

3. The requirements for evaluation of
wetlands impacts due to such projects
and implementation of mitigation
consistent with current technology and
wetlands science.

This regulation does not establish a
requirement to implement mitigation of
impacts to resources regulated under the
Clean Water Act (33 U.S.C. 1344), the
Section 404 regulatory program, or to
other resources regulated under other
Federal, State, or local regulations, or to
unregulated natural habitat resources. It
establishes requirements for eligibility
of such actions for Federal funding
participation and the banking
preference only.

Approximately 50 percent of our
nation’s wetlands have been lost in the
last two hundred years. Section 404 of
the Clean Water Act (CWA) established

the regulatory program of the U.S. Army
Corps of Engineers (33 CFR Parts 320—
330) to permit discharges of dredged
and fill material in wetlands and other
waters of the United States, and helps
to protect the nation’s wetlands
resources, functions, and values by
requiring environmental review for the
issuance of such permits. The permit
review process requires a sequencing
analysis of alternatives to avoid and
minimize wetlands impacts as much as
practicable in accordance with 40 CFR
230.10(a) (the Section 404 (b)(1)
guidelines), and consideration of
compensatory mitigation for
unavoidable impacts.

Executive Order 11990, Protection of
Wetlands, (42 FR 26961; 3 CFR, 1977
comp., p. 121) directs Federal agencies
to avoid to the extent possible adverse
impacts associated with the destruction
or modification of wetlands, and to
avoid direct or indirect support of new
construction in wetlands wherever there
is a practicable alternative. Other
Federal programs designed to conserve
and protect wetlands include the
Emergency Wetlands Protection
Resources Act of 1986 (16 U.S.C. 3921—
3931), the North American Waterfowl
Management Plan (16 U.S.C.
4401(a)(12)), and the Wetlands Reserve
Program (16 U.S.C. 3837). Private
organizations, such as Ducks Unlimited,
have been established to help conserve,
restore, and protect wetlands as
waterfowl habitat. In addition, there are
State and local wetlands protection
programs and regulations that must be
met when planning and building
highway projects.

The FHWA implements the regulatory
and national policy requirements stated
above. The ISTEA (Pub. L. 102—-240, 105
stat. 1914), and the TEA—-21 (Public Law
105-178, 112 Stat. 107), both recognized
changes in wetlands management
regulations, procedures and processes,
and included important new authorities
for participation in costs of wetlands
mitigation with Federal transportation
funds. Accordingly, the FHWA decided
to update and revise its regulation
concerning mitigation of wetlands. At
the same time, in accordance with new
language in the TEA-21, eligibility for
use of Federal transportation funds was
established for mitigation of impacts to
natural habitats.

In the NPRM published on June 17,
1996 (61 FR 30553), the FHWA
proposed to amend 23 CFR Part 777,
Mitigation of Impacts to Privately-
owned Wetlands, in order to update the
previous, obsolete regulation in light of
changes brought about by the ISTEA.
The ISTEA significantly altered the
range and timing of alternatives eligible

for Federal-aid participation for
mitigation of wetland impacts due to
Federal-aid highway projects.
Accordingly, the June 17, 1996, NPRM
revised the current regulation to
conform to the ISTEA’s requirements,
providing more flexibility to State
highway agencies in determining
eligibility of alternatives for Federal
participation. This proposal also
broadened the scope of the current
regulation to encompass all wetlands
mitigation projects eligible for Federal
participation, not just those involving
privately-owned wetlands.

Subsequently, the FHWA determined
that certain language in the regulation
proposed in the NPRM, which was
carried over from the original
rulemaking published in 1980, could be
interpreted in an unnecessarily
restrictive manner. Part 777, as then
written, stated that it applied to ““the
evaluation and mitigation of adverse
environmental impacts to privately
owned wetlands caused by new
construction of Federal-aid highway
projects.” (23 CFR 777.1). The NPRM
retained this language, with the
exception of the words “privately
owned.” The FHWA believed this
provision was unnecessarily restrictive,
because under current law Federal-aid
funds may be used to improve or restore
wetlands affected by past Federal-aid
highway projects, even when no current
Federal-aid project is taking place in the
vicinity.

Four provisions of title 23, U.S. Code,
sanction such ‘“‘historic wetlands”
restoration projects. First, both the
National Highway System and Surface
Transportation Programs, created by the
ISTEA, allow States to use Federal-aid
funds for wetlands mitigation activities.
23 U.S.C. 103(b)(6)(m) and 133(b)(11).
These provisions are identically
worded, and allow the expenditure of
Federal-aid highway funds towards
efforts to conserve, restore, enhance,
and create wetlands. Both provisions
state that contributions to such
mitigation efforts may take place
concurrent with or in advance of project
construction. The FHWA believes this
phrase may be fairly interpreted as
permissive, rather than restrictive and,
therefore, States are permitted by these
two provisions to use Federal-aid funds
for the stated purposes concurrent with
or in advance of project construction.
Nothing in the language of sections
103(b)(6)(M) or 133(b)(11) forbids States
from doing so after a project has been
completed. No specific prohibition
having been written into these
provisions, the FHWA does not believe
one is to be implied.
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Two other provisions of title 23, U.S.
Code, when read together, also provide
a basis for funding so-called historic
wetlands restoration projects. The first
is 23 U.S.C. 133(b)(1), which permits
Surface Transportation Program (STP)
funds to be spent for “mitigation of
damage to wildlife, habitat, and
ecosystems caused by a transportation
project funded under this title.” Under
23 U.S.C. 101, the term “project” means
“an undertaking to construct a
particular portion of a highway, or if the
context so implies, the particular
portion of a highway so constructed.”
This definition is broad enough to
encompass not just new or even recent
projects, but any highway that has been
constructed using title 23, U.S. Code,
funds.

A final category of funding for which
historic wetlands projects may be
eligible is that available under the STP
for transportation enhancement
activities (TEAs) (23 U.S.C. 133(e)(5)).
The definition of TEAs (23 U.S.C. 101)
does not limit them to those related to
particular “projects” (as defined in
section 101), and does not specify any
particular time frame in which they
must take place. Historic wetlands
projects could qualify for STP funds if
legitimately tied to one of the categories
of TEAs set forth in the definition, such
as, scenic beautification, mitigation of
water pollution due to highway runoff,
or maintaining habitat connectivity
while reducing wildlife mortality due to
motor vehicles.

Accordingly, the FHWA issued an
SNPRM, dated June 18, 1997 (62 FR
33047), which further amended Part 777
by revising § 777.1 to read: “To provide
policy and procedures for evaluation
and mitigation of adverse environmental
impacts to wetlands resulting from
projects funded pursuant to the
provisions of title 23, United States
Code.”

That SNPRM also made a technical
amendment to the text of the June 17,
1996, NPRM, and revised the heading of
the regulation to read, “Mitigation of
Impacts to Wetlands.”

The TEA-21 established a preference
for use of mitigation banks to provide
compensatory mitigation for
unavoidable wetlands impacts caused
by federally funded highway projects,
and for impacts to natural habitat. The
TEA-21 provides that, for projects
funded under title 23, U.S. Code, having
a wetland impact within the service area
of a mitigation bank, to the maximum
extent practicable preference shall be
given to the use of the mitigation bank,
if the bank contains sufficient credits to
offset the impact and is approved in
accordance with the Federal Guidance

for the Establishment, Use, and
Operation of Mitigation Banks (60 FR
58605, November 28, 1995) (Federal
Guidance). The Federal Guidance
presents guidance for the use of
ecological mitigation banks as
compensatory mitigation in the Section
404 regulatory program for unavoidable
impacts to wetlands and other aquatic
resources.

B. Who Is Affected by the New
Regulation?

The new regulation addresses the
eligibility of mitigation activities for
impacts to wetlands and natural habitats
for funding under title 23, U.S. Code.
The FHWA and State departments of
transportation (DOTs), who are
responsible for administering title 23,
U.S. Code, funds and implementing
highway projects, are the primary
agencies affected by the new regulation.
State departments of transportation will
have increased flexibility in planning
and implementing mitigation for
impacts to wetlands and other waters of
the United States, and to natural
habitats caused by highway projects
funded pursuant to title 23, U.S. Code.
This increased flexibility will affect
advance planning for wetlands
conservation by other agencies as well
through interagency coordination and
cooperative projects. Providers of
services to mitigate wetlands impacts,
such as private wetlands mitigation
banking companies, and wetland
regulatory agencies, including the U.S.
Army Corps of Engineers, U.S.
Environmental Protection Agency, and
State regulatory agencies, will also be
affected by the regulation through the
increased flexibility and the mitigation
banking preference. The changes in the
new regulation should reduce the
permit review times for the Section 404
regulatory program by increasing the
flexibility offered to State highway
agencies in mitigating impacts to
wetlands, facilitate project
development, and result in greater
efficiency in providing mitigation for
unavoidable impacts.

C. What Does the Rule Do and What
Changes Were Made in the Final Rule
Due to Comments Received on the
Proposed Rule?

The final rule establishes a preference
for wetland mitigation banking in
mitigating wetlands impacts caused by
projects funded under title 23, U.S.
Code, broadens the regulation to
provide eligibility for use of title 23
Federal highway funds to mitigate for
impacts to wetlands caused by current
or past highway projects funded under
title 23, U.S. Code, and to mitigate

impacts to natural habitat. The NPRM
did not address mitigation of impacts to
natural habitat, however, this issue was
discussed in the SNPRM April 7, 1999
at 64 FR 16870. The final rule also
recognizes the eligibility of
environmental restoration activities
established in the TEA—-21 on highway
projects funded pursuant to title 23,
U.S. Code.

Specific changes in the final rule from
those published in the NPRM and the
SNPRMs are the following:

Section 777.2 Definitions

In the definition of “compensatory
mitigation,” the phrase “Activities such
as” is deleted in order to limit the
definition to the specific activities cited.

The definition of “ecologically
desirable” is deleted in response to
comments recommending its removal.
The banking preference in the TEA-21
is not restricted to the most ecologically
desirable mitigation alternative;
therefore, the definition is not needed.

The definition of natural habitat is
changed to add the word “currently” in
the phrase ‘“‘not currently subject to
cultivation.” Also, a new sentence is
added at the end of the definition. These
changes were made to more clearly
define the scope of the term.

The definition for “net gain of
wetlands” is changed to make it more
consistent with the Federal Guidance
and Section 404(b)(1) guidelines. The
phrase “at a ratio greater than 1:1” is
added to clarify the definition.

A definition for “practicable” is
added to make this regulation consistent
with the regulatory program language
found at 33 CFR Parts 320—330 and 40
CFR Part 240.

The definition for “wetland or habitat
enhancement” is revised to make it
consistent with the Federal Guidance
and to broaden the definition with
respect to control and management of
pests necessary for enhancement.

The definition for “wetland or habitat
establishment period” is changed in
response to comments to clarify the
distinction between establishment and
maintenance of wetland mitigation sites.
Maintenance activities are not eligible
for participation with Federal-aid
highway funds (23 U.S.C. 116(a)),
whereas certain activities for wetland or
habitat establishment for the purpose of
project mitigation have been identified
as eligible.

A definition for “wetland or habitat
preservation” is added to make this
regulation consistent with the Federal
Guidance.

The definition for “wetland or habitat
restoration” is changed in response to
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comments to make it consistent with the
Federal Guidance.

The definition of “wetlands and
habitat banking and related measures”
is changed in response to a commenter’s
request to make it consistent with the
Federal Guidance. The definition is now
titled “mitigation bank.”

The definition of “wetlands or habitat
mitigation credit” is changed in
response to comments to make it
consistent with the Federal Guidance.

Section 777.3 Background

This section is revised for clarity and
to add regulatory references. Paragraph
(b) is added to make the references to
title 23, U.S. Code, formerly in
paragraph (a), more clear. Paragraphs
(c), (d), and (e) are added to provide
reference to Federal regulations and
guidance pertinent to wetlands and
habitat mitigation activities, at the
request of several commenters.

Section 777.7 Evaluation of Impacts

Paragraph (a) is revised to use
appropriate regulatory language (‘‘shall”
rather than “should”) and to clarify the
applicability of the regulation relative to
participation with title 23, U.S. Code,
funds. Paragraph (b) is revised to make
it clearer. Paragraph (c) is revised to
emphasize concurrent environmental
analyses and processes, and to
incorporate a reference to regulatory
guidance relative to recognized
wetlands functions and mitigation of
impacts found at 33 CFR 320.4.

Section 777.9 Mitigation of Impacts

Paragraph (a) is revised to make it
clearer that this section applies to
mitigation activities eligible for
participation with Federal-aid highway
(title 23) funds and to remove
requirements not found in the TEA-21,
but stated elsewhere (at 40 CFR Part
230). Paragraph (b) is revised to remove
a perceived bias against commercial
wetlands banks in the proposed
regulation. Paragraphs (c) and (d) are
added to make the regulation more
consistent with guidance on wetlands
and natural habitat mitigation in the
TEA-21 and to incorporate the FHWA’s
current legal interpretation on eligibility
of mitigation activities for participation
with title 23, U.S. Code, funds.

Section 777.11 Other Considerations

Paragraphs (b) and (c) are revised to
make them consistent and clearer, and
to include performance bonds as a
sufficient assurance that a mitigation
site would be properly maintained as a
wetland or natural habitat. Paragraph (g)
is changed to eliminate unnecessary

language outside the authority of title
23, U.S. Code.

D. Why Did the FHWA Change the Rule?

This rule was changed to implement
new authority for participation with
Federal highway funds in mitigation for
wetlands and natural habitat impacts
due to federally funded highway
projects. It also recognizes new needs,
requirements, and methods to
successfully implement compensatory
mitigation, and implements changes in
interpretation of existing regulations to
allow restoration or mitigation of such
impacts due to already-completed
projects which were not mitigated when
the projects were built.

E. Discussion of Comments

All comments received on the NPRM
were carefully considered in the
decision to publish a final rule. A total
of 33 comments were received: 3 from
Federal agencies, 22 from State
agencies, 1 from a State legislature, 3
from non-governmental organizations, 3
from private wetland banking
organizations or companies, and 1 from
3 U.S. Senators.

Comments in general supported the
increased flexibility provided by
changes in the regulation to conform
with new authority established in the
ISTEA and the TEA-21 for mitigating
impacts to wetlands and natural habitat.
However, concerns were expressed that
this new authority: (1) Might become a
requirement with respect to unregulated
resources; (2) might lead to
inappropriate use of permits and
compensatory mitigation; (3) might de-
emphasize the Section 404(b)(1)
guidelines; and (4) might lead to lack of
emphasis on the National
Environmental Policy Act (NEPA) in the
project development process.

As previously stated, this regulation
does not establish any requirement to
mitigate impacts to wetlands, waters of
the United States, or natural habitats, or
to carry out environmental restoration of
historic or past impacts to such
resources. It establishes requirements
for participation with title 23, U.S.
Code, Federal-aid highway funds in
costs of mitigation activities (avoidance,
minimization, rectification, reduction,
compensation (40 CFR 1508.20)) or
environmental restoration activities
authorized under the TEA-21 associated
with highway projects funded under
title 23, U.S. Code, only. Part 771 of title
23, CFR, establishes the general project
environmental process, impact review
requirements, and mitigation policy
under NEPA for federally funded
highway projects. Specific mitigation
requirements for wetlands and waters of

the United States are established at 33
CFR Part 320, 40 CFR Part 230, and by
other applicable State or local
regulations. Federal requirements for
conservation measures for habitat of
federally listed species are found in 50
CFR Part 402—Interagency
Cooperation—Endangered Species Act
of 1973, as amended, and related
guidance, and State regulations as
applicable.

Part 771 is the FHWA regulation
implementing NEPA; it addresses
appropriate analysis of impacts to the
natural and human environment, and
use of title 23, U.S. Code, funds for
mitigation of impacts in general. Other
Federal guidance and regulations
regarding mitigation for impacts to
wetlands and aquatic resources include:
the U.S. Fish and Wildlife Service
(USFWS) draft regulations concerning
compatible uses of Federal wildlife
refuges, found at 64 FR 49055
(September 9, 1999); the USFWS policy
on mitigation, found at 46 FR 7644
(January 23, 1981); the Federal
Guidance; and the Regulations for
Implementing the Procedural Provisions
of the National Environmental Policy
Act (40 CFR Part 1508).

Since the ISTEA was passed, the
FHWA has implemented the additional
flexibility that the ISTEA provided to
participate in wetland mitigation that
was not found in the old regulation
through internal memoranda and
technical guidance. The FHWA has
encouraged progressive approaches to
wetlands mitigation, including
development of mitigation banking
agreements and restoration of past
impacts which were not mitigated when
the highway projects were constructed.
State DOTs have been allowed all
possible flexibility in developing
compensatory mitigation approaches for
unavoidable wetlands impacts with
Federal highway funds, and have been
encouraged to seek out new methods
and technology for mitigation. The
FHWA has participated in wetland
technical workshops, and published a
technical manual on mitigation of
wetlands, National Cooperative
Highway Research Program (NCHRP)
Report 379, “Guidelines for the
Development of Wetland Replacement
Areas,” 1 to improve the value and
performance of compensatory
mitigation.

1Report 379 dated 1996 is available for purchase
at a cost of $65 from the Transportation Research
Board bookstore at 2001 Wisconsin Avenue, NW.,
Green Building, Room 346, Washington, DC 20007,
(202) 334-3213; or online at: http://www.nas.edu/
trb. It is available for inspection and copying as
provided in 49 CFR Part 7.
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In addition to supporting the
increased flexibility in participation
with Federal transportation funds for
mitigation, several comments also
generally supported mitigation banking
for mitigation of highway impacts.
Highway projects are linear, often
resulting in many, small, incremental
impacts. On-site mitigation sometimes
results in isolated wetlands that might
not provide benefits commensurate with
costs and time required to establish
wetland functions. Due to the presumed
larger size of the mitigation wetlands
established through banking, and the
controls that are recommended by the
Federal Guidance under the Section 404
permit authority, wetlands banks could
provide more wetland values and
benefits per acre and should receive
sufficient management to ensure their
functions will be sustained into the
future.

Additional comments and responses
are as follows:

Several commenters requested that a
citation to the Section 404(b)(1)
guidelines (40 CFR Part 230) be
included; others thought it was not
necessary. The Section 404(b)(1)
guidelines are regulatory in nature and
apply to environmental review and
mitigation of impacts under Section 404
permit authority. The citation is now
provided in § 777.3.

Several commenters requested
citation of the Environmental Quality
Council National Environmental Policy
Regulations (40 CFR Parts1500—1508).
These regulations are now cited in
§777.7.

One commenter requested
information on the location and cost of
mitigation banks established with
Federal highway funds or by State
Departments of Transportation (DOTs).
The FHWA does not collect or maintain
this data.

Several commenters requested
preparation of an environmental impact
statement (EIS) on this rulemaking.
Typically, promulgation of rules by the
FHWA is a categorical exclusion (23
CFR 771.117(c)(20)). Further, this
rulemaking is not a proposal for a major
Federal action significantly affecting the
environment. Impacts to wetlands and
waters of the United States due to
federally funded highway projects, and
the appropriateness of the mitigation
provided for those impacts, are assessed
for each project under NEPA through
two paths. One is the NEPA process by
the State DOT and the FHWA (23 CFR
Part 771), and a second is through the
public interest review process for
Section 404 permits as required under
NEPA by the U.S. Army Corps of
Engineers (33 CFR 320.4).

This rulemaking does not establish
additional mandatory mitigation
requirements for wetlands or natural
habitats, nor does it alter the Section
404 Regulatory Program or the
requirements of the Section 404(b)(1)
guidelines to avoid and minimize
wetlands impacts. The U.S. Army Corps
of Engineers has revised the nationwide
permit (NWP) program under Section
404 (65 FR 12817), effective June 5,
2000. Requirements for notice and
mitigation of impacts on NWPs have
been strengthened, not relaxed.
Therefore, the FHWA does not agree
that promulgation of this final rule
requires the preparation of an EIS.

One non-governmental organization
stated that the Federal highway program
caused the loss of “thousands of acres
of wetland.” Losses of wetlands due to
Federal highway projects which
involved individual Section 404 permits
have averaged about 2,000 acres per
year on a program-wide basis over the
past three years. During the same
period, compensatory mitigation for
these unavoidable impacts has been
provided at a ratio of approximately 2:1
on a program wide basis. The FHWA
will continue to pursue a goal of
providing compensatory mitigation
sufficient to help reach the national goal
of a net gain in wetlands functions and
values.

One commenter asserted that this rule
will encourage greater use of Section
404 general permits through
participation in mitigation with Federal
highway funds, and will result in more
wetlands losses. The recent changes to
the nationwide permit program do not
broaden the use of general permits,
instead they strengthen the
requirements for use of such permits
which apply to highway projects, and
increase the level of environmental
review and mitigation required.
Therefore, the FHWA does not believe
that this rule will encourage wetland
losses. However, it will enable better
mitigation on highway projects; not just
compensatory mitigation, but also
avoidance and minimization, and will
result in an improvement in the
performance of compensatory mitigation
sites.

Numerous comments were received
on the definitions (§ 777.2). Several
commenters suggested revision of the
definition of compensatory mitigation to
delete “wetland buffer areas,” “usually
occurs,” and “Compensatory mitigation
* * * after such impacts in special
circumstances.” Most of these
commenters emphasized avoidance and
minimization of adverse wetlands
impacts to the maximum extent
practicable, and implementation of

compensatory mitigation before impacts
occur to avoid temporal (temporary) loss
of wetlands functions and values. Some
commenters opposed allowing the use
of mitigation banks or off-site
compensatory mitigation.

The Congress, in the ISTEA, made use
of wetland mitigation banks eligible for
Federal funding on National Highway
System and Surface Transportation
Program projects (23 U.S.C. 133).
Further, the TEA—-21 establishes a
preference for the use of mitigation
banks to offset unavoidable losses due
to Federal-aid highway projects.
Therefore, the FHWA cannot disallow
their use.

The U.S. Army Corps of Engineers, in
its recent notice regarding revision of
the Nationwide Permit Program (64 FR
39252, July 21, 1999), stated: “The
establishment and maintenance of
vegetated buffers adjacent to open
waters and streams will protect, restore,
and enhance water quality and aquatic
habitat. Vegetated buffers can be used to
provide out-of-kind compensatory
mitigation for wetland impacts where
the District Engineer determines that
such mitigation for wetland impacts is
the best, ecologically, for the aquatic
environment.” This approach is
consistent with watershed management
concepts in wetlands and aquatic
resource protection and conservation
currently being advanced by the
Administration (Protecting America’s
Wetlands: A Fair, Flexible, and Effective
Approach, White House Office for
Environmental Policy, 1993) and many
State resource agencies.

Off-site compensatory mitigation has
been accepted by the U.S. Army Corps
of Engineers as a means of obtaining
replacement of lost wetlands functions
and values where it is determined to be
suitable. In some cases, on-site
mitigation is not available or
practicable. Off-site alternatives might
provide the opportunity to re-establish
wetlands functions where other
alternatives cannot be implemented or
would be ineffective.

One commenter asserted that allowing
compensatory mitigation to “occur after
such impacts under special
circumstances,” invites abuse of
flexibility and is not consistent with the
Federal Guidance. In fact, the Federal
Guidance states: “Compensatory
mitigation is typically implemented and
functioning in advance of project
impacts, * * *.” The FHWA recognizes
that it is preferable for compensatory
mitigation to be accomplished before or
concurrently with impacts. However,
our current interpretation of eligibility
of mitigation activities for participation
with Federal highway funds, based on
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provisions in the ISTEA and the TEA-
21, allows mitigation of project impacts
after the fact, to the extent that
mitigation and environmental
restoration projects related to
transportation projects can be
undertaken well after the highway
construction project has been completed
and is in use, and there is no active
federally funded highway construction
project in the vicinity. Therefore, we are
leaving the definition as written.

Comments by Federal agencies were
submitted concerning the definition of
mitigation banks for wetlands and
natural habitats, to the effect that the
definition should be consistent with the
Federal Guidance. We agree with this
comment, and therefore have changed
the definition of mitigation bank to
agree with that found in the Federal
Guidance, with the addition that the
definition also applies to natural
habitat. A comment was also submitted
requesting that “related measures” be
defined separately from “mitigation
bank.” Upon review of section 1106 of
the TEA-21 (23 U.S.C. 103), no mention
of the term ‘“‘related measures” was
found. The FHWA believes that this
term falls within a range of activities
that would normally be associated with
other definitions in the regulation.
Therefore, no definition is included for
“related measures,” and the term is
removed from the definition and other
sections where it appeared.

Several State departments of
transportation commented on the
definition of natural habitat to exclude
highway rights-of-way from the
definition in accordance with 23 CFR
1.2. The FHWA agrees with these
comments. Once established through
title or easement, highway rights-of-way
are excluded from the definition of
natural habitat. Their primary purposes
are transportation related. This is not
intended to preclude the use of rights-
of-way for purposes of maintaining
wildlife passage across highways by
structures or other means, or for
enhancing natural habitats, when
consistent with transportation uses.

Comment was also made that the
definition of natural habitat could be
interpreted as precluding the restoration
of cultivated or artificially landscaped
areas to natural habitat conditions. All
cultivated or landscaped areas were at
one time occupied by naturally
occurring, native vegetation. They
usually can be restored to natural
habitat through deliberate restoration
processes.

Several commenters suggested
changes to the definition of ‘“Net gain of
wetlands” (1) To exclude preservation
as a means of achieving a net gain, (2)

to delete the phrase ““at a ratio greater
than 1:1,” and (3) to include natural
habitat in a net gain definition and
policy. The FHWA agrees that
preservation is not capable of achieving
a net gain of wetland area. However, the
FHWA believes that, under exceptional
circumstances, preservation can protect
existing, high value wetlands that are at
risk of development, degradation, or
loss, and result in a gain in wetlands’
functional capacity in the long run.
Preservation is also permitted under the
Federal Guidance and Section 404(b)(1)
guidelines. Deleting the phrase “at a
ratio greater than 1:1” will not
substantively change the meaning or
interpretation of the definition. We also
maintain that this definition is confined
to eligibility of mitigation activities
funded pursuant to title 23, U.S. Code;
in other words, the federally funded
highway program. Wetlands have been
identified through special national
programs and policies for particular
management attention and protection as
unique and critical national resources,
for example the National Clean Water
Action Plan has specific wetland
elements included. In addition, the
FHWA has established specific
performance objectives in its National
Strategic Plan and Performance Plan for
conservation of wetlands.

The FHWA also recognizes the
mandate to conserve and protect the
habitat of species listed as threatened or
endangered under the Federal
Endangered Species Act (ESA) (16
U.S.C. 1531 et seq.) and other biological
species of special concern under NEPA
and other related regulations and
policies. Through participation in the
ESA Section 7 process (16 U.S.C. 1536),
conservation measures for protection
and recovery of listed species on
Federal highway projects are
implemented. Part 771 provides for the
mitigation of significant, adverse
impacts of Federal highway projects.
Neither FHWA policy nor regulations
preclude participation with Federal
transportation funds in mitigation for
impacts to natural habitat which would
provide compensation ratios greater
than 1:1 where appropriate. This
regulation does not prohibit such
appropriate compensation for natural
habitat losses, and the FHWA believes
that the ESA and other conservation
objectives are adequately met under
those policies and requirements.
Therefore, the definition is left as it is.

One commenter objected to the use of
the definition for “service area”
provided in the Federal Guidance. This
definition has been generally accepted
in the Section 404 regulatory program
and provides sufficient flexibility to

obtain useful, timely, cost-effective
mitigation. In the interest of
consistency, the definition used in the
Federal Guidance will be retained in
this regulation.

Several commenters suggested
revision or deletion of the definition of
“wetland or habitat enhancement.” We
agree that the written definition was not
as clear as we would like, and therefore
have partially replaced it with the
definition of “enhancement” from the
Federal Guidance. However, we have
left examples of activities which can be
carried out to enhance wetlands for
purposes of determining eligibility for
Federal participation with Federal
highway funds.

One commenter expressed a concern
with the definition of “wetland or
habitat enhancement,” saying that
allowing enhancement or improvement
of areas surrounding wetlands (i.e.,
buffer zones) should not be considered
mitigation and should not receive credit
for mitigating impacts to wetlands. The
TEA-21 provides for participation with
Federal highway funds to mitigate
impacts to wetlands and other, non-
wetland, habitats. Mitigation of impacts
to wetlands are required as a condition
of permits issued under Section 404 of
the CWA, and the appropriate
mitigation credits granted to a
mitigation project are determined by the
U.S. Army Corps of Engineers through
that process. The definition as written
allows for the use of Federal highway
funds for mitigation of impacts of
federally funded highway projects to
wetland and non-wetland habitats, is
accurate, and has not been changed.

One non-governmental organization
requested that the term “pest control”
be replaced with “integrated pest
management.” We agree with this last
comment, and have changed the section
to that effect.

One commenter complained that the
definition of “‘wetland or habitat
establishment period’” was too vague.
Therefore, the definition has been
changed to indicate more of the
purpose. The intent of defining an
establishment period is to allow
participation with Federal highway
funds in corrective measures necessary
to fully establish compensatory
mitigation. The definition is necessary
and remains in the regulation.

One commenter requested that the
definition of “wetland or habitat
functional capacity”” be deleted. Section
404 regulations require that functions of
wetlands being impacted in a proposed
action or project permitted under
Section 404 authority be assessed to
determine the extent of impacts on
waters of the United States and to
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evaluate the importance of the wetlands
being impacted. The concept of
functional capacity is implicit in the
Section 404 Regulatory Program, is an
essential element in the
hydrogeomorphic functional assessment
approach (HGM) being developed by the
U.S. Army Corps of Engineers (62 FR
33607, June 20, 1997), and is defined
therein. The FHWA supports the
development and application of HGM to
highway projects where it is practicable.
Therefore, this definition remains in the
regulation.

One commenter asked for a definition
of “scientific functional assessment.”
Functional assessment of wetlands is
defined by the U.S. Army Corps of
Engineers as “‘a process by which the
capacity of a wetland to perform a
function is measured.” (Technical
Report WRP-DE-9, U.S. Army Corps of
Engineers, 1995). This definition is
expanded and further refined in the
Section 404(b)(1) guidelines (40 CFR
230.20-230.50). Both of these
definitions are science-based in that
they refer to or require factual data
concerning the observation and
measurement of conditions that exist in
wetlands and the processes which occur
there. This is the type of analysis to
which the FHWA refers in the term
“scientific functional assessment.” This
process is required by the public
interest review when a Section 404
permit is issued for compliance with the
Section 404(b)(1) guidelines. The
Section 404(b)(1) guidelines are
“substantive environmental standards
by which all 404 permit applications are
evaluated.” (Joint Memorandum to the
Field, USEPA and USACE; Appropriate
Level of Analysis Required for
Evaluating Compliance with the Section
404(b)(1) Guidelines Alternatives
Requirements (August 23, 1993)).

One commenter suggested changing
the definition for “wetland or habitat
mitigation credit” to that found in the
Federal Guidance; another suggested
that this definition be deleted. The
hydrogeomorphic approach developed
by the U.S. Army Corps of Engineers
facilitates using the concept of
mitigation credits by presenting an area-
based functional capacity index which
can be used to determine appropriate
ratios of compensation. Thus, the
concept of mitigation credits can be
applied to on-site, project-specific
mitigation as well as to mitigation
banks. Therefore, we have left the
definition as it was, and added a
statement that, with respect to
mitigation banks, the definition means
the same as that in the Federal
Guidance.

A Federal agency commented on the
definition for “wetland or habitat
restoration,” suggesting removal of the
phrase “but have essentially been
eliminated.” We agree that this phrase
is unnecessary, and have eliminated it.

The remaining comments apply to the
body of the regulation, §§ 777.3 through
777.11.

One commenter requested that a
paragraph referring to the Section 404
regulatory program be included in
§777.3, background. We agree with this
comment and have included a reference
to the U.S. Army Corps of Engineers
Regulatory Program, 33 CFR Parts 320-
330.

One commenter requested that a
description of the preference for the use
of mitigation banks for compensatory
mitigation of impacts related to projects
funded pursuant to title 23, U.S. Code,
as stated in the TEA—21, be included in
§ 777.3. That preference relates to
participation in mitigation costs on such
projects, and is stated in § 777.9,
Mitigation of Impacts.

One commenter requested that
monitoring of mitigation projects be
included in § 777.5, Federal
Participation, paragraph (b). Monitoring
of mitigation activities and results is an
essential activity to ensure successful
completion of mitigation. Therefore, the
section is changed to specifically
include monitoring as an eligible
activity.

Several commenters requested
§777.5(a) require consultation by the
State DOTs with Federal and State
resource agencies to determine what
measures are needed to fully mitigate
adverse impacts to wetlands.
Consultation with resource agencies is
carried out under the requirements of
the Section 404 public interest review
process on all permits which have
greater than minimal effects on waters
of the United States. The Section
404(b)(1) guidelines are likewise
universally applied to the Section 404
Permit process. The interagency review
process is also referenced in §§777.7
and 777.11.

One commenter asked that a
requirement for compliance with
Section 404 of the CWA, requirements
and other relevant statutes be added to
§777.7, Evaluation of impacts. The
FHWA agrees, therefore a paragraph is
added to that effect. A commenter also
recommended that indirect and
cumulative impacts be added to the
statement in this section. The evaluation
of such long term impacts is addressed
in §777.7(c).

Several State departments of
transportation commented in reference
to § 777.7, that the cost of mitigation

often exceeded the “value” of the
wetland resource impacted, and that the
area of mitigation required to satisfy a
Section 404 permit condition far
exceeded the area of wetland impacted.
33 CFR 320.4(r)(2) states:

All compensatory mitigation will be for
significant resource losses which are
specifically identifiable, reasonably likely to
occur, and of importance to the human or
aquatic environment. Also, all mitigation will
be directly related to the impacts of the
proposal, appropriate to the scope and degree
of those impacts, and reasonably enforceable

* ok *

Natural resource values are very
difficult to determine, since common
practice in our society is to assign value
to a service, an object, or a parcel of
land, in monetary terms. Natural
resources that do not receive or
encourage direct public or private ‘“use”
in some manner, for instance recreation
or economic gain, are typically valued
very low in monetary terms, lower than
their importance to a healthy ecosystem
might be. Means of valuing resources
include “replacement cost,”
“willingness to pay” for use or access,
and ‘“‘user economic expenditures”
value, wherein the economic benefit is
calculated based on average
expenditures for those uses. None of
these approaches effectively measures
the importance of a particular ecological
element to the healthy, normal,
functioning of ecosystems. They do
approach some measure of the economic
significance of the resource. However,
wetlands have been identified as being
of national importance and significance
by law, executive order, and regulation.
Therefore, we assume that they are
significant in the functioning of the
ecosystems within which they occur,
despite our inability at this time to put
an “appraised”” dollar value or
significance rating on their ecosystem
relationships. For this reason, FHWA
policy is that reasonable costs of
mitigation, in all its forms, are eligible
for participation with Federal highway
funds, and are consistent with agency
and national resource conservation
objectives, as exemplified by such
programs as the National Clean Water
Action Plan, Wetlands Reserve Program,
and North American Waterfowl
Management Plan.

Several commenters requested
clarification of the applicability of
§ 777.9, Mitigation of impacts, to the
TEA-21, section 1108(a)(7), Surface
Transportation Program, Eligibility of
projects (23 U.S.C. 133(b)(14)). This
section of the TEA-21 adds the
following to the list of activities eligible
for Federal transportation funds under
this section:
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(14) Environmental restoration and
pollution abatement projects (including the
retrofit or construction of storm water
treatment systems) to address water pollution
or environmental degradation caused or
contributed to by transportation facilities,
which projects shall be carried out when the
transportation facilities are undergoing
reconstruction, rehabilitation, resurfacing, or
restoration; except that the expenditure of
funds under this section for any such
environmental restoration or pollution
abatement project shall not exceed 20 percent
of the total cost of the reconstruction,
rehabilitation, resurfacing, or restoration
project.

The commenters raised the question
whether or not the 20 percent limit
applied to mitigation of current impacts
due to projects funded under Title 23.
The FHWA'’s interpretation of this
section is that the 20 percent limit for
“four r”’ projects (reconstruction,
rehabilitation, resurfacing, or
restoration) applies to past or existing
impacts or pollution caused by the
original highway project or subsequent
construction projects on the highway,
not to mitigation of impacts anticipated
by a proposed new activity.

Several commenters also
recommended that if the participation of
Federal highway funds in mitigation of
past wetlands impacts were allowed, a
specific pool of funds be set aside for
such “wetland mitigation retrofit
activities” with a specific funding limit.

“Wetland mitigation retrofit” we take
to mean the mitigation of historical or
past wetlands impacts due to highway
projects which were not successfully
compensated or mitigated at the time of
construction. The TEA-21 does not
subdivide Transportation Enhancement
(TE) funds into separate accounts that
can only be used for specified TE
projects. Wetland mitigation retrofit
projects are treated like any other TE
project and are eligible for TE funding
on a case-by-case basis.

One commenter requested that the
term “wetland” in § 777.9(a)(1) be
changed to “waters of the United
States,” and that the following phrase,
“avoidance and minimization must be
given first consideration in mitigating
wetlands impacts’ be replaced with
“impacts to wetlands and other waters
of the United States must be avoided
and minimized to the maximum extent
practicable, prior to consideration of
compensatory mitigation measures.”

One of the reasons this regulation is
being revised is specific authority in the
TEA-21, which refers to “‘natural
habitats and wetlands* * *.”” Therefore,
the regulation will retain references to
wetlands, and not waters of the United
States. However, the FHWA recognizes
that the Section 404 regulatory program

(33 CFR Parts 320—330) regulates
discharges in “waters of the United
States” (33 CFR 328.3), which include
aquatic resources other than wetlands.
Eligibility of funding for mitigation of
these impacts is addressed under Part
771. The FHWA recognizes the need to
satisfy the requirements for mitigation
established in the Section 404(b)(1)
guidelines in permitting projects, and
also established in section 1106 of the
TEA-21, which amended 23 U.S.C.
103(b)(6)(M) in part, as follows : “In
accordance with all applicable Federal
law (including regulations),
participation in natural habitat and
wetland mitigation efforts* * *.” We
interpret this as a reference to 33 CFR
Part 320, General Regulatory Policy, 40
CFR Part 230, Section 404(b)(1)
guidelines, and other Federal
regulations related to wetlands and
natural habitats. It is not the intent of
the FHWA to duplicate regulatory
requirements in this regulation that
have been independently established.
Therefore, this reference and the
accompanying language are removed
from the section and have been placed
in § 777.3, Background.

A commenter suggested that
§777.9(a)(2) specify that the
compensatory wetland mitigation
implemented must be the most
preferred environmentally in
accordance with the Section 404(b)(1)
guidelines. This change is beyond the
scope and intent of this regulation,
therefore, the requested change was not
made.

Several commenters suggested that
the service area of a mitigation bank
(§777.9(a)(4)) be defined as the USGS
hydrologic unit in which it occurs. This
is not consistent with the Federal
Guidance. Further changes were also
requested specifying the proximity of
mitigation to impacts. These decisions
are made by the U.S. Army Corps of
Engineers, in conditioning Section 404
permits, and are not within the scope of
this regulation.

A commenter also suggested, in
reference to § 777.9(a)(4), that
compensatory mitigation be allowed
only within the same hydrologic unit,
and that out-of-kind mitigation should
be acceptable only if specifically
recommended by resource agencies.
Such a requirement is beyond the scope
of the statute and this regulation.
General guidelines for siting of
mitigation banks are found in Section
I1.B(2) of the Federal Guidance.
Requirements for siting of compensatory
mitigation are determined by the U. S.
Army Corps of Engineers as conditions
to the issuance of a permit in
accordance with the Section 404(b)(1)

guidelines. Therefore we are not
changing the language in this section.

A commenter recommended that
§ 777.9 include sequencing
requirements for non-wetland, natural
habitats, similar to that required by 40
CFR 230 for wetlands. Sequencing, as
defined in the Section 404(b)(1)
guidelines, is the requirement to avoid
or minimize impacts before considering
compensatory mitigation. Such a
requirement is beyond the scope of this
regulation and the TEA-21 authorities.
Therefore, a sequencing requirement for
natural habitat was not added to the
regulation.

Comment was made on this section
requesting that clarification be provided
in the final rule for the language in the
TEA-21 which states a preference for
the use of mitigation banks, to the effect
that an eligible bank (impacts within
service area, credits available, approved
and permitted by the COE in accordance
with the Federal Guidance) be used to
the maximum extent practicable to
mitigate some of the wetland impacts on
a highway project, even if the bank does
not have sufficient credits available to
mitigate all the project’s impacts.

The TEA-21, section 1106 (23 U.S.C.
103(b)(6)(M)) states:

In accordance with all applicable Federal
law (including regulations) participation in
natural habitat and wetland mitigation efforts
related to projects funded under this title,
which may include participation in natural
habitat and wetland mitigation banks,
contributions to statewide and regional
efforts to conserve, restore, enhance, and
create natural habitats and wetlands, and
development of statewide and regional
natural habitat and wetland conservation and
mitigation plans, including any such banks,
efforts, and plans authorized under the Water
Resources Development Act of 1990 (Public
Law 101-640) (including crediting
provisions). Contributions to the mitigation
efforts described in the preceding sentence
may take place concurrent with or in advance
of project construction; except that
contributions in advance of project
construction may occur only if the efforts are
consistent with all applicable requirements
of Federal law (including regulations) and
State transportation planning processes. With
respect to participation in a natural habitat or
wetland mitigation effort related to a project
funded under this title that has an impact
within the service area of a mitigation bank,
preference shall be given, to the maximum
extent practicable, to the use of the
mitigation bank if the bank contains
sufficient credits to offset the impact and the
bank is approved in accordance with the
Federal Guidance for the Establishment, Use,
and Operation of Mitigation Banks (60 FR
58605) or other applicable Federal law
(including regulations).

The U.S. Army Corps of Engineers, as
the agency administering the Section
404 regulatory program, has the primary
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responsibility to determine the most
appropriate compensatory mitigation
approach for unavoidable impacts to
wetlands and waters of the United
States, including the use of a mitigation
bank, under Section 404, CWA, 33 CFR
Part 320, and 40 CFR Part 230. 33 CFR
320.4(r) presents the regulatory
guidance for mitigation of impacts to
waters of the United States in the
Section 404 permit process.

The FHWA, in determining eligibility
for participation with Federal-aid funds
for mitigation costs, sees no reason why
the use of a permitted mitigation bank
as partial mitigation for project impacts
should not be an eligible expense when
approved as a condition for issuance of
a Section 404 permit. Ultimately, the
decision upon which compensatory
mitigation approach to use for
unavoidable impacts rests with the U.S.
Army Corps of Engineers under the
Section 404 permit program authority
and U.S. Environmental Protection
Agency under the provisions of Section
404(c).

One commenter suggested that
§ 777.9(a)(4) explicitly require
mitigation banks to be certified as
functioning before credits can be issued
against project impacts. This comment
is appropriate to the Federal Guidance
and the Section 404 regulatory program,
but beyond the scope of this regulation.
Therefore § 777.9(a)(4) was not changed
in this regard.

A wetlands mitigation banker
commented on § 777.9(b), objecting to
the phrase ““is determined to be the most
ecologically desirable and practicable
alternative for compensatory
mitigation.” Upon reviewing the
regulatory process, and in light of the
other qualifying statements in the TEA—
21, the FHWA believes that the phrase
is unnecessary, and therefore it is
deleted from the final rule. It should be
clear under the Section 404 regulations,
including the Section 404(b)(1)
Guidelines, that a cooperative impact
and functional assessment process using
science-based information will be
employed as necessary to determine the
appropriate compensatory mitigation
approach.

One commenter requested
clarification of § 777.9(c), Contributions
to statewide and regional efforts to
conserve, restore, enhance and create
wetlands or natural habitats, with
respect to the eligibility of “in-lieu-fee”
mitigation programs for participation
with Federal-aid highway funds. In-lieu-
fee programs are those in which funds
are collected in specific amounts per
unit of impact and are then
administered by the regulatory agency
to pay for compensatory mitigation

according to pre-established objectives
and plans. The FHWA has not
developed specific guidance for
participation with Federal-aid highway
funds in in-lieu-fee programs at this
time. However, in so far as in-lieu-fee
programs are defined within the
guidelines provided in the TEA-21,
comply with other applicable Federal
and State laws (including regulations),
and are not contrary to the public
interest, they are eligible for
participation. The TEA-21 implicitly
states that in-lieu-fee mitigation
programs are eligible for Federal
participation, as follows (section 1106;
23 U.S.C. 103 (b)(6)(M)):

* * * participation in natural habitat and
wetland mitigation banks, contributions to
statewide and regional efforts to conserve,
restore, enhance, and create natural habitat
and wetland, and development of regional
natural habitat and wetland conservation and
mitigation plans, * * *

Accordingly, this regulation makes no
specific prohibition against
participation in in-lieu-fee programs,
other than the existing stipulation that
they be in accordance with other
applicable Federal laws (including
implementing regulations and guidance)
and State transportation planning
processes. It is in the public interest that
the FHWA ensure, through appropriate
documentation, cooperative agreements,
and performance contracts, as well as
direct monitoring and oversight where
appropriate, that in-lieu-fee programs
having participation with Federal
highway funds provide effective
compensation for unavoidable impacts
due to federally funded highway
projects.

A Federal agency expressed concern
about the use of “public lands” for
compensatory wetland mitigation
(§ 777.9(b)). The intent of the FHWA'’s
mitigation policy and this regulation
concerning the siting of mitigation is to
achieve the highest possible balance of
ecological values and public benefits
within available mitigation
opportunities, costs, and legal
authorities. It is not the intent of the
FHWA to establish a policy which
preempts management of public lands
by the responsible agency, nor place
unnecessary constraints on
compensatory mitigation alternatives.
Therefore, the reference to public lands
has been removed from the regulation.
We have established no prohibition
against alternatives for compensatory
mitigation on private lands, nor any
requirement to mitigate on publicly-
owned lands.

The Federal Guidance states the
following in Section II B(1) “The overall
goal of a mitigation bank is to provide

economically efficient and flexible
mitigation opportunities, while fully
compensating for wetland and other
aquatic resource losses in a manner that
contributes to the long term functioning
of a watershed . . . Banks may be sited
on public or private lands. Cooperative
arrangement between public and private
entities to use public lands for
mitigation banks may be acceptable. In
some circumstances, it may be
appropriate to site banks on Federal,
State, tribal, or locally-owned resource
management areas(. . .). The siting of
banks on such lands may be acceptable
if the internal policies of the public
agency allow use of its land for such
purposes, and the public agency grants
approval. Mitigation credits generated
by banks of this nature should be based
solely on those values in the bank that
are supplemental to the public programs
already planned or in place, . . .”

One State department of
transportation suggested that § 777.9(d)
disallow the eligibility of Federal
highway funds for mitigation or
restoration of impacts to wetlands from
historical or past highway projects
without promulgation of additional
specific and proscriptive guidelines for
implementation. The concern was that
this eligibility would result in
requirements for such mitigation from
regulatory agencies without legal
authority.

The TEA-21 authorizes the use of
Federal highway construction funds
(title 23, U.S. Code) to mitigate or
restore current or past wetlands losses
caused by federally funded highway
projects, but establishes no
requirements in this regard. This final
rule addresses the eligibility of wetland
mitigation activities for Federal highway
funding participation, and does not
establish requirements for mitigation or
ecological restoration of any type or
extent. 33 CFR 320.4(r)(2) clearly states
that mitigation required under a Section
404 permit issued for a current project
is meant to address direct impacts of the
permitted project, and not the impacts
due to prior or other current activities
or projects, as follows: “All
compensatory mitigation will be for
significant resource losses which are
specifically identifiable, reasonably
likely to occur, and of importance to the
human or aquatic environment. Also, all
mitigation will be directly related to the
impacts of the proposal, appropriate to
the scope and degree of those impacts,
and reasonably enforceable.” The
FHWA opposes extensions of
requirements for mitigation which are
not properly authorized by regulation or
law.
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A non-governmental conservation
organization requested § 777.9(d)
require mitigation to meet specific
conditions for participation with
Federal transportation funds. The
conditions suggested were that
mitigation must: (1) improve ecological
conditions of the regional watershed, (2)
be scientifically measurable as
compensation, (3) be accompanied by a
long term management plan, (4) have
established success criteria, and (5) have
a specific time frame for
implementation. While the FHWA
agrees with the intent of these
conditions, we do not believe it
necessary that they be added to this
regulation since they can be stipulated
under the Section 404 permit
conditions.

One commenter requested that
§777.11(a) be changed to state that
consultation with State and Federal
resource agencies ‘“must” occur, rather
than “should” occur. The FHWA
believes that “shall” is the appropriate
language for this regulation, and
therefore § 777.11(a) is changed to use
“shall.”

One commenter requested
clarification of the term “‘sufficient
assurances” in § 777.11(b). By this the
FWHA means legally recognized
documents or agreements, such as
easements, title restrictions, or,
mitigation banking instruments legally
approved under Section 404 authority.
Another commenter suggested that
“sufficient assurances” include a
performance bond. We agree with this
comment and have changed § 777.11(b)
to include performance bonds in the
examples of “sufficient assurances.”

One commenter recommended that
§ 777.11(b) include a bonding
requirement for private mitigation
banks. The U.S. Army Corps of
Engineers has the authority to establish
bonding requirements for mitigation
banks approved in accordance with the
Federal Guidance. State DOTs can
require performance bonding of private
banks where consistent with State law,
and bonding in some cases is suggested
to ensure completion of mitigation.
Additional bonding authority to require
bonding is unnecessary. Therefore, this
regulation will not establish a universal
bonding requirement for participation in
mitigation banks with title 23 Federal
highway funds.

Several commenters recommended
that § 777.11(b) not include a reference
to net gain of wetlands, or that the net
gain statement be further qualified. A
net gain of wetlands nationally over the
next decade has been made a goal of the
National Clean Water Action Plan, and
the FHWA has established a goal in the

Plan of providing a compensatory
mitigation ratio of 1.5 :1 or greater on a
program-wide basis. In addition, the
FHWA has established a goal of a net
gain of wetlands in the FHWA
Performance Plan. For the past three
years the average ratio of mitigation
provided to wetlands impacted has been
two to one or greater. The FHWA is
aware that many of the wetlands
impacted by highway projects are small,
isolated areas that have been degraded
or are of relatively low value, and has
worked with the U.S. Army Corps of
Engineers to develop appropriate
assessment methodology to reflect the
relatively low value and benefits of
these wetlands where such is the case.
The FHWA also recognizes that in some
parts of the country, such as the arid
west, there are additional constraints on
creating new wetlands acreage above
what would naturally exist. Among
these constraints is the availability of
sufficient water and legal water rights
issues. The FHWA emphasizes that the
net gain of wetlands goal is a national
objective in the federally funded
highway program, and is not to be
applied on a project-by-project basis, or
even within a State Federal-aid highway
program.

However, wetlands are nationally
recognized in the Clean Water Act and
other programs as important natural
resources which need special
management to ensure that their
significant benefits are protected and
preserved. Therefore, the FHWA
believes that a net gain goal for the
Federal highway program is a
significant and worthwhile objective,
and will provide important future
ecological and societal benefits.
Therefore, the net gain objective
remains in the regulation as stated.

One commenter requested that
§777.11(c) be modified to allow the use
of Federal highway funds to acquire
mitigation credits in accordance with
the terms of an approved mitigation
banking instrument. The FHWA agrees
that a mitigation banking instrument,
approved by the appropriate regulatory
authority, should provide sufficient
assurances that the site will be
maintained as a wetland as suggested in
the Federal Guidance. However, this
section deals with mitigation
approaches other than banks. Therefore,
the existing language will remain, with
the following change: . . . legally
recognized instrument, such as
permanent easement, deed restriction,
or legally approved mitigation banking
instrument, which provides for the
protection and permanent continuation
of the wetland or natural habitat nature
of the mitigation.”

A Federal agency pointed out the
value of interdisciplinary, interagency,
coordination highlighted in §§777.7
and 777.11, and encouraged State
departments of transportation to take
advantage of planning and design
services provided by the State resource
managers in evaluating resource values
and project impacts and implementing
effective mitigation. The FHWA concurs
with these comments and encourages
interdisciplinary approaches to
wetlands assessment and mitigation.

Two commenters expressed
additional concerns regarding
mitigation banking and locating
compensatory mitigation on public
lands. One commenting agency, while
aware of the potential advantages of
mitigation banking, was concerned
about the efficacy of wetland banks,
which are unproven in its region. The
recommendation was made that
mitigation banks be fully coordinated
and reviewed by State resource agencies
before being implemented as mitigation.
The importance of legally binding
banking instruments was emphasized.
The dynamic nature of natural wetlands
was also emphasized by this
commenter, which noted that the legal
nature of wetland banks requires them
to be stable in ecological character and
functions over time, whereas natural
wetlands are by nature dynamic and
often subject to rapid and radical change
by natural hydrologic change and
biological succession. This comment
points out the need for more knowledge
about the dynamic processes which
characterize the nature of wetlands and
their successional changes in response
to landscape and climatic processes.

It is incumbent on the banking
proponent to be aware of potential
stability problems associated with a
particular bank, and be prepared to
effectively establish and maintain the
bank to provide the benefits and
functions which are intended over the
lifetime of the legal obligation. It is also
important that regulators and resource
managers consider the relative stability
of the banked wetland resources, and
make decisions about requirements for
and certification of the use of banks
within that context.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above were
considered and are available for
examination in the docket at the above
address. Comments received after the
comment closing date were placed in
the docket and were considered to the
extent practicable. In addition to late
comments, the FHWA will also
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continue to file in the docket relevant
information that became available after
the comment closing date, and
interested persons should continue to
examine the docket for new material.

Executive Order 12866 (Regulatory
Planning and Review and DOT
Regulatory Policies and Procedures)

The FHWA has considered the impact
of this document and has determined
that it is neither a significant
rulemaking action within the meaning
of Executive Order 12866 nor a
significant rulemaking under the
regulatory policies and procedures of
the Department of Transportation. This
rulemaking amends the FHWA’s
regulations regarding mitigation of
impacts to wetlands, which have
become outdated because of provisions
in sections 1006 and 1007 of the ISTEA
and sections 1107 and 1109 of the TEA-
21 authorizing greater flexibility for
Federal participation in mitigating
impacts to wetlands and natural
habitats. These amendments have been
codified at 23 U.S.C. 103 and 133. The
recently enacted TEA-21 added the
term “‘natural habitat” to the eligibility
provisions of 23 U.S.C. 103 and 133,
and added a preference for the use of
established mitigation banks for wetland
mitigation activities.

This rule does not cause any
significant changes to the amount of
funding available to the States under the
STP or NHS programs or add to the
process by which States receive
funding. The provisions of this final
rule do not require the additional
expenditure of Federal-aid or State
highway funds. Instead, this rule merely
clarifies the scope of the FHWA'’s
wetlands regulations by specifying that
they apply to mitigation of all wetlands
impacts due to projects funded pursuant
to title 23, United States Code, not just
privately owned wetlands, that
mitigation of impacts to natural habitat
due to projects funded pursuant to title
23 is eligible for Federal participation,
and that mitigation banks are to receive
preference in mitigating such impacts.
Thus, it is concluded that the economic
impact of this final rule is minimal. In
addition, it does not create a serious
inconsistency with any other agency’s
action or materially alter the budgetary
impact of any entitlements, grants, user
fees, or loan programs; nor will
amendment of this regulation raise any
novel legal or policy issues. Therefore,

a full regulatory evaluation was not
performed and is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the

FHWA has evaluated the effects of this
final rule on small entities and has
determined it would not have a
significant economic impact on a
substantial number of small entities.
This final rule does not affect the
amount of funding available to the
States through the STP or NHS
programs, or the procedures used to
select the States eligible to receive these
funds. Furthermore, States are not
included in the definition of “small
entity” set forth in 5 U.S.C. 601. For
these reasons, and for those set forth in
the analysis of Executive Order 12866,
the FHWA hereby certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 dated August 4, 1999, and it has
been determined this action does not
have a substantial direct effect or
sufficient federalism implications on
States that would limit the
policymaking discretion of the States.
Nothing in this document directly
preempts any State law or regulation.

Executive Order 12372
(Intergovernmental Review)

Catalog of Domestic Assistance
Program Number 20.205, Highway
Planning and Construction. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act of 1995

This action does not create a
collection of information requirement
for the purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501-
3520.

National Environmental Policy Act

The FHWA has analyzed this
rulemaking for the purposes of the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321-4347).
This rule does not, in and of itself,
constitute a major Federal action
significantly affecting the quality of the
human environment. Instead, it amends
the scope of the existing FHWA
regulation on wetland mitigation to
conform with authorities in the ISTEA
and the TEA-21, which increases the
flexibility available to States when
deciding how to mitigate impacts to
wetlands and natural habitats resulting
from projects funded pursuant to the
provisions of title 23. In addition, the

passage of the TEA-21, with its addition
of the term “‘natural habitat” to the
wetlands mitigation banking provisions
of title 23, made this rule necessary.
Such impacts to wetlands and natural
habitat and appropriate mitigation
measures would be evaluated pursuant
to NEPA on a project-by-project basis by
the States and the FHWA. Accordingly,
promulgation of this rule does not
require the preparation of an
environmental impact statement.

Unfunded Mandates Reform Act of
1995

This rule does not impose a Federal
mandate resulting in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.

(2 U.S.C. 1531 et seq.).

Executive Order 12630 (Taking of
Private Property)

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this action under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to healthy or safety that may
disproportionately affect children.

Regulatory Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 777
Flood plains, Grant programs—

Transportation, Highways and Roads,
Wetlands.
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Issued on: December 21, 2000.
Kenneth R. WyKkle,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA revises 23 CFR Part 777 to read
as follows:

PART 777—MITIGATION OF IMPACTS
TO WETLANDS AND NATURAL
HABITAT

Sec.

777.1
777.2
777.3
777.5

Purpose.

Definitions.
Background.

Federal participation.
777.7 Evaluation of impacts.
777.9 Mitigation of impacts.
777.11 Other considerations.

Authority: 42 U.S.C. 4321 et seq.; 49 U.S.C.
303; 23 U.S.C. 101(a), 103, 109(h), 133(b)(1),
(b)(11), and (d)(2), 138, 315; E.O. 11990; DOT
Order 5660.1A; 49 CFR 1.48(b).

§777.1 Purpose.

To provide policy and procedures for
the evaluation and mitigation of adverse
environmental impacts to wetlands and
natural habitat resulting from Federal-
aid projects funded pursuant to
provisions of title 23, U.S. Code. These
policies and procedures shall be applied
by the Federal Highway Administration
(FHWA) to projects under the Federal
Lands Highway Program to the extent
such application is deemed appropriate
by the FHWA.

§777.2 Definitions.

In addition to those contained in 23
U.S.C. 101(a), the following definitions
shall apply as used in this part:

Biogeochemical transformations
means those changes in chemical
compounds and substances which
naturally occur in ecosystems. Examples
are the carbon, nitrogen, and
phosphorus cycles in nature, in which
these elements are incorporated from
inorganic substances into organic matter
and recycled on a continuing basis.

Compensatory mitigation means
restoration, enhancement, creation, and
under exceptional circumstances,
preservation, of wetlands, wetland
buffer areas, and other natural habitats,
carried out to replace or compensate for
the loss of wetlands or natural habitat
area or functional capacity resulting
from Federal-aid projects funded
pursuant to provisions of title 23, U.S.
Code. Compensatory mitigation usually
occurs in advance of or concurrent with
the impacts to be mitigated, but may
occur after such impacts in special
circumstances.

Mitigation bank means a site where
wetlands and/or other aquatic resources
or natural habitats are restored, created,
enhanced, or in exceptional

circumstances, preserved, expressly for
the purpose of providing compensatory
mitigation in advance of authorized
impacts to similar resources. For
purposes of the Clean Water Act,
Section 404 (33 U.S.C. 1344), use of a
mitigation bank can only be authorized
when impacts are unavoidable.

Natural habitat means a complex of
natural, primarily native or indigenous
vegetation, not currently subject to
cultivation or artificial landscaping, a
primary purpose of which is to provide
habitat for wildlife, either terrestrial or
aquatic. For purposes of this part,
habitat has the same meaning as natural
habitat. This definition excludes rights-
of-way that are acquired with Federal
transportation funds specifically for
highway purposes.

Net gain of wetlands means a wetland
resource conservation and management
principle under which, over the long
term, unavoidable losses of wetlands
area or functional capacity due to
highway projects are offset by gains at
a ratio greater than 1:1, through
restoration, enhancement, preservation,
or creation of wetlands or associated
areas critical to the protection or
conservation of wetland functions. This
definition specifically excludes natural
habitat, as defined in this section, other
than wetlands.

On-site, in-kind mitigation means
compensatory mitigation which replaces
wetlands or natural habitat area or
functions lost as a result of a highway
project with the same or like wetland or
habitat type and functions adjacent or
contiguous to the site of the impact.

Practicable means available and
capable of being done after taking into
consideration cost, existing technology,
and logistics, in light of overall project
purposes.

Service area of a mitigation bank
means that the service area of a wetland
or natural habitat mitigation bank shall
be consistent with that in the Federal
Guidance for the Establishment, Use
and Operation of Mitigation Banks (60
FR 58605, November 28, 1995), i.e., the
designated area (e.g., watershed, county)
wherein a bank can be expected to
provide appropriate compensation for
impacts to wetlands and/or other
aquatic or natural habitat resources.

Wetland or habitat enhancement
means activities conducted in existing
wetlands or other natural habitat to
achieve specific management objectives
or provide conditions which previously
did not exist, and which increase one or
more ecosystem functions.
Enhancement may involve tradeoffs
between the resource structure,
function, and values; a positive change
in one may result in negative effects to

other functions. Examples of activities
which may be carried out to enhance
wetlands or natural habitats include, but
are not limited to, alteration of
hydrologic regime, vegetation
management, erosion control, fencing,
integrated pest management and
control, and fertilization.

Wetland or habitat establishment
period means a period of time agreed to
by the FHWA, State DOT, and U.S.
Army Corps of Engineers, as necessary
to establish wetland or natural habitat
functional capacity in a compensatory
mitigation project sufficient to
compensate wetlands or habitat losses
due to impacts of Federal-aid highway
projects. The establishment period may
vary depending on the specific wetland
or habitat type being developed.

Wetland or habitat functional
capacity means the ability of a wetland
or natural habitat to perform natural
functions, such as provide wildlife
habitat, support biodiversity, store
surface water, or perform
biogeochemical transformations, as
determined by scientific functional
assessment. Natural functions of
wetlands include, but are not limited to,
those listed by the U.S. Army Corps of
Engineers at 33 CFR 320.4(b)(2)(i)
through (viii).

Wetland or habitat preservation
means the protection of ecologically
important wetlands, other aquatic
resources, or other natural habitats in
perpetuity through the implementation
of appropriate legal and physical
mechanisms. Preservation of wetlands
for compensatory mitigation purposes
may include protection of upland areas
adjacent to wetlands as necessary to
ensure protection and/or enhancement
of the aquatic ecosystem.

Wetland or habitat restoration means
the reestablishment of wetlands or
natural habitats on a site where they
formerly existed or exist in a
substantially degraded state.

Wetland or wetlands means those
areas that are inundated or saturated by
surface or ground water at a frequency
and duration to support, and that under
normal circumstances do support, a
prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs and similar
areas.

Wetlands or habitat mitigation credit
means a unit of wetlands or habitat
mitigation, defined either by area or a
measure of functional capacity through
application of scientific functional
assessment. With respect to mitigation
banks, this definition means the same as
that in the Federal Guidance for the
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Establishment, Use, and Operation of
Mitigation Banks.

§777.3 Background.

(a) Executive Order 11990 (42 FR
26961, 3 CFR, 1977 Comp., p. 121)
Protection of Wetlands, and DOT Order
5660.1A," Preservation of the Nation’s
Wetlands, emphasize the important
functions and values inherent in the
Nation’s wetlands. Federal agencies are
directed to avoid new construction in
wetlands unless the head of the agency
determines that:

(1) There is no practicable alternative
to such construction, and

(2) The proposed action includes all
practicable measures to minimize harm
to wetlands which may result from such
use.

(b) Sections 103 and 133 of title 23,
U.S. Code, identify additional
approaches for mitigation and
management of impacts to wetlands and
natural habitats which result from
projects funded pursuant to title 23,
U.S. Code, as eligible for participation
with title 23, U.S. Code, funds.

(c) 33 CFR parts 320 through 330,
Regulatory Program, U.S. Army Corps of
Engineers; Section 404, Clean Water Act
and 40 CFR part 230, Section 404(b)(1)
Guidelines for the Specification of
Disposal Sites for Dredged or Fill
Material, establish requirements for the
permitting of discharge of dredge or fill
material in wetlands and other waters of
the United States.

(d) Federal Guidance for the
Establishment, Use, and Operation of
Mitigation Banks presents guidance for
the use of ecological mitigation banks as
compensatory mitigation in the Section
404 Regulatory Program for unavoidable
impacts to wetlands and other aquatic
resources.

(e) Interagency Cooperation—
Endangered Species Act of 1973, as
amended (50 CFR part 402), presents
regulations establishing interagency
consultation procedures relative to
impacts to species listed under the
authority of the Act and their habitats as
required by Section 7, Interagency
Coordination, of the Endangered
Species Act of 1973 (16 U.S.C. 1536).

§777.5 Federal participation.

(a) Those measures which the FHWA
and a State DOT find appropriate and
necessary to mitigate adverse
environmental impacts to wetlands and
natural habitats are eligible for Federal
participation where the impacts are the
result of projects funded pursuant to
title 23, U.S. Code. The justification for

1DOT Order 5660.1A is available for inspection
and copying from FHWA headquarters and field
offices as prescribed at 49 CFR part 7.

the cost of proposed mitigation
measures should be considered in the
same context as any other public
expenditure; that is, the proposed
mitigation represents a reasonable
public expenditure when weighed
against other social, economic, and
environmental values, and the benefit
realized is commensurate with the
proposed expenditure. Mitigation
measures shall give like consideration to
traffic needs, safety, durability, and
economy of maintenance of the
highway.

(b) It is FHWA policy to permit,
consistent with the limits set forth in
this part, the expenditure of title 23,
U.S. Code, funds for activities required
for the planning, design, construction,
monitoring, and establishment of
wetlands and natural habitat mitigation
projects, and acquisition of land or
interests therein.

§777.7 Evaluation of impacts.

(a) The reasonableness of the public
expenditure and extent of Federal
participation with title 23, U.S. Code,
funds shall be directly related to:

(1) The importance of the impacted
wetlands and natural habitats;

(2) The extent of highway impacts on
the wetlands and natural habitats, as
determined through an appropriate,
interdisciplinary, impact assessment;
and

(3) Actions necessary to comply with
the Clean Water Act, Section 404, the
Endangered Species Act of 1973, and
other relevant Federal statutes.

(b) Evaluation of the importance of
the impacted wetlands and natural
habitats shall consider:

(1) Wetland and natural habitat
functional capacity;

(2) Relative importance of these
functions to the total wetland or natural
habitat resource of the area;

(3) Other factors such as uniqueness,
esthetics, or cultural values; and

(4) Input from the appropriate
resource management agencies through
interagency coordination.

(c) A determination of the highway
impact should focus on both the short-
and long-term affects of the project on
wetland or natural habitat functional
capacity, consistent with 40 CFR part
1500, 40 CFR 1502.16, 33 CFR 320.4,
and the FHWA'’s environmental
compliance regulations, found at 23
CFR part 771.

§777.9 Mitigation of impacts.

(a) Actions eligible for Federal
funding. There are a number of actions
that can be taken to minimize the
impact of highway projects on wetlands
or natural habitats. The following

actions qualify for Federal-aid highway
funding:

(1) Avoidance and minimization of
impacts to wetlands or natural habitats
through realignment and special design,
construction features, or other measures.

(2) Compensatory mitigation
alternatives, either inside or outside of
the right-of-way. This includes, but is
not limited to, such measures as on-site
mitigation, when that alternative is
determined to be the preferred approach
by the appropriate regulatory agency;
improvement of existing degraded or
historic wetlands or natural habitats
through restoration or enhancement on
or off site; creation of new wetlands;
and under exceptional circumstances,
preservation of existing wetlands or
natural habitats on or off site.
Restoration of wetlands is generally
preferable to enhancement or creation of
new wetlands.

(3) Improvements to existing wetlands
or natural habitats. Such activities may
include, but are not limited to,
construction or modification of water
level control structures or ditches,
establishment of natural vegetation, re-
contouring of a site, installation or
removal of irrigation, drainage, or other
water distribution systems, integrated
pest management, installation of
fencing, monitoring, and other measures
to protect, enhance, or restore the
wetland or natural habitat character of
a site.

(4) Mitigation banks. In accordance
with all applicable Federal law
(including regulations), with respect to
participation in compensatory
mitigation related to a project funded
under title 23, U.S. Code, that has an
impact on wetlands or natural habitat
occurring within the service area of a
mitigation bank, preference shall be
given, to the maximum extent
practicable, to the use of the mitigation
bank, if the bank contains sufficient
available credits to offset the impact and
the bank is approved in accordance with
the Federal Guidance for the
Establishment, Use, and Operation of
Mitigation Banks, or other agreement
between appropriate agencies.

(b) Mitigation banking alternatives
eligible for participation with Federal-
aid funds including such measures as
the following:

(1) Mitigation banks in which
mitigation credits are purchased by
State DOTs to mitigate impacts to
wetlands or natural habitats due to
projects funded under title 23, U.S.
Code, including privately owned banks
or those established with private funds
to mitigate wetland or natural habitat
losses.
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(2) Single purpose banks established
by and for the use of a State DOT with
Federal-aid participation; or
multipurpose publicly owned banks,
established with public, non-title 23
Federal highway funds, in which credits
may be purchased by highway agencies
using title 23 highway funds on a per-
credit basis.

(c) Contributions to statewide and
regional efforts to conserve, restore,
enhance and create wetlands or natural
habitats. Federal-aid funds may
participate in the development of
statewide and regional wetlands
conservation plans, including any
efforts and plans authorized pursuant to
the Water Resources Development Act
of 1990 (Pub. L. 101-640, 104 Stat.
4604). Contributions to these efforts may
occur in advance of project construction
only if such efforts are consistent with
all applicable requirements of Federal
law and regulations and State
transportation planning processes.

(d) Mitigation or restoration of
historic impacts to wetlands and natural
habitats caused by past highway
projects funded pursuant to title 23,
U.S. Code, even if there is no current
federally funded highway project in the
immediate vicinity. These impacts must
be related to transportation projects
funded under the authority of title 23,
U.S. Code.

§777.11 Other considerations.

(a) The development of measures
proposed to mitigate impacts to
wetlands or natural habitats shall
include consultation with appropriate
State and Federal agencies.

(b) Federal-aid funds shall not
participate in the replacement of
wetlands or natural habitats absent
sufficient assurances, such as, but not
limited to, deed restrictions, fee
ownership, permanent easement, or
performance bond, that the area will be
maintained as a wetland or natural
habitat.

(c) The acquisition of proprietary
interests in replacement wetlands or
natural habitats as a mitigation measure
may be in fee simple, by easement, or
by other appropriate legally recognized
instrument, such as a banking
instrument legally approved by the
appropriate regulatory agency. The
acquisition of mitigation credits in
wetland or natural habitat mitigation
banks shall be accomplished through a
legally recognized instrument, such as
permanent easement, deed restriction,
or legally approved mitigation banking
instrument, which provides for the
protection and permanent continuation
of the wetland or natural habitat nature
of the mitigation.

(d) A State DOT may acquire privately
owned lands in cooperation with
another public agency or third party.
Such an arrangement may accomplish
greater benefits than would otherwise be
accomplished by the individual agency
acting alone.

(e) A State DOT may transfer the title
to, or enter into an agreement with, an
appropriate public natural resource
management agency to manage lands
acquired outside the right-of-way
without requiring a credit to Federal
funds. Any such transfer of title or
agreement shall require the continued
use of the lands for the purpose for
which they were acquired. In the event
the purpose is no longer served, the
lands and interests therein shall
immediately revert to the State DOT for
proper disposition.

(f) The reasonable costs of acquiring
lands or interests therein to provide
replacement lands with equivalent
wetlands or natural habitat area or
functional capacity associated with
these areas are eligible for Federal
participation.

(g) The objective in mitigating impacts
to wetlands in the Federal-aid highway
program is to implement the policy of
a net gain of wetlands on a program
wide basis.

(h) Certain activities to ensure the
viability of compensatory mitigation
wetlands or natural habitats during the
period of establishment are eligible for
Federal-aid participation. These
include, but are not limited to, such
activities as repair or adjustment of
water control structures, pest control,
irrigation, fencing modifications,
replacement of plantings, and mitigation
site monitoring. The establishment
period should be specifically
determined by the mitigation agreement
among the mitigation planners prior to
beginning any compensatory mitigation
activities.

[FR Doc. 00-33194 Filed 12—28-00; 8:45 am|]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8915]
RIN 1545-AX71

Tiered Structures—Electing Small
Business Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations amending the
temporary regulations under section 444
of the Internal Revenue Code (Code)
relating to the election of a taxable year
other than the required taxable year.
The temporary regulations provide that
solely with respect to an S corporation
shareholder, an electing small business
trust (ESBT) and a trust that is described
in section 401(a) or section 501(c)(3)
and is exempt from taxation under
section 501(a) is not a deferral entity for
purposes of § 1.444—-2T. The temporary
regulations affect S corporations, ESBTs
that own S corporation stock, and trusts
that are described in section 401(a) or
section 501(c)(3) and exempt from
taxation under section 501(a) that own
S corporation stock. The text of these
temporary regulations serves as the text
of the proposed regulations set forth in
the notice of proposed rulemaking
published elsewhere in this issue of the
Federal Register.
DATES: Effective Date: These regulations
are effective December 29, 2000.
Applicability Dates: For dates of
applicability, see § 1.444—4T of these
regulations.

FOR FURTHER INFORMATION CONTACT:
Bradford Poston and James A. Quinn
(202) 622—3060 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
Part 1) relating to the election of a
taxable year other than the required
taxable year under section 444. Section
444(d)(3) and § 1.444-2T generally
prohibit an S corporation that is a
member of a tiered structure from
making an election under section 444
for taxable years beginning after
December 31, 1986. An S corporation is
considered to be a member of a tiered
structure if the S corporation owns any
portion of a deferral entity, or a deferral
entity owns any portion of an S
corporation. Section 1.444-2T(b)(2)
defines deferral entity to include any
entity that is a trust with the exception
of certain grantor trusts (including
qualified subchapter S trusts within the
meaning of section 1361(d)(1)(A)).

Section 1302 of the Small Business
Job Protection Act of 1996, Public Law
104-188 (110 Stat. 1755) (August 20,
1996), modified sections 641 and 1361
of the Internal Revenue Code (Code) to
permit an electing small business trust
(ESBT) to be an S corporation
shareholder and also modified section
1361 to allow an organization (including
a trust) that is described in section
401(a) or section 501(c)(3) and that is
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exempt from taxation under section
501(a) to be a shareholder of an S
corporation. The temporary regulations
under section 444 are also being issued
as proposed regulations published
elsewhere in this issue of the Federal
Register.

Explanation of Provisions

The temporary regulations modify the
temporary regulations under section 444
to provide that an ESBT and a trust that
is described in section 401(a) or section
501(c)(3) that is exempt from taxation
under section 501(a) is not a deferral
entity for purposes of § 1.444-2T.
Therefore, an S corporation with a
section 444 election may have an ESBT
or a trust that is described in section
401(a) or section 501(c)(3) that is
exempt from taxation under section
501(a) as a shareholder. An ESBT is not
a deferral entity within the meaning of
§1.444-2T because under section 641(c)
the portion of the ESBT consisting of
stock in one or more S corporations is
taxed to the deemed owner under
subpart E, part I, subchapter J of the
Code or is subject to taxation at the trust
level without a deduction for amounts
distributed or required to be distributed
from that portion of the trust. A trust
described in section 401(a) (other than
an employee stock ownership plan
described in section 4975(e)(7)), or a
trust described in section 501(c)(3) that
is exempt from taxation under section
501(a) is not a deferral entity within the
meaning of § 1.444-2T because with
respect to such trust all items of income,
loss, or deduction taken into account
under section 1366(a) and any gain or
loss on the disposition of the stock in
the S corporation is treated as unrelated
business taxable income of such trust
under section 512(e)(1) and is subject to
taxation under section 511. A trust
described in section 401(a) that is an
employee stock ownership plan
described in section 4975(e)(7) is not a
deferral entity within the meaning of
§1.444-2T because such trust does not
defer taxation but rather is exempt from
taxation under section 501(a) and is not
treated as having unrelated business
taxable income pursuant to section
512(e)(3).

The temporary regulations are
effective as of December 29, 2000.
However taxpayers may voluntarily
apply these temporary regulations to
taxable years of S corporations
beginning after December 31, 1996, for
S corporations that have ESBTs as
shareholders, and for taxable years
beginning after December 31, 1997, for
S corporations that have trusts
described in section 401(a) or section

501(c)(3) that are exempt from taxation
under section 501(a) as shareholders.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, these
temporary regulations will be submitted
to the Small Business Administration
for comment on the regulation’s impact
on small business.

Drafting Information

The principal authors of these
regulations are Bradford Poston and
James A. Quinn of the Office of the
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.444—4T is also issued under
26 U.S.C. 444(g). * * *

Par. 2. Section 1.444-4T is added
under the undesignated centerheading
“Accounting Periods” to read as
follows:

§1.444-4T Tiered structure (temporary).
(a) Electing small business trusts. For
purposes of § 1.444-2T, solely with
respect to an S corporation shareholder,
the term deferral entity does not include
a trust that is treated as an electing
small business trust under section
1361(e). An S corporation with an
electing small business trust as a
shareholder may make an election
under section 444. This paragraph (a) is
applicable beginning December 29,
2000, however taxpayers may
voluntarily apply it to taxable years of

S corporations beginning after December
31, 1996.

(b) Certain tax-exempt trusts. For
purposes of § 1.444-2T, solely with
respect to an S corporation shareholder,
the term deferral entity does not include
a trust that is described in section 401(a)
or section 501(c)(3) that is exempt from
taxation under section 501(a). An S
corporation with a trust that is
described in section 401(a) or section
501(c)(3) that is exempt from taxation
under section 501(a) as a shareholder
may make an election under section
444. This paragraph (b) is applicable
beginning December 29, 2000, however
taxpayers may voluntarily apply it to
taxable years of S corporations
beginning after December 31, 1997.

Approved: December 13, 2000.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Jonathan Talisman,

Acting Assistant Secretary of the Treasury.
[FR Doc. 00-32190 Filed 12-28-00; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301093; FRL-6760-9]
RIN 2070-AB78

Fludioxonil; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fludioxonil 4-
(2,2-difluoro-1,3-benzodioxol-4-yl)-1H-
pyrrole-3-carbonitrile in or on grapes,
strawberries, dry bulb onions, and green
onions. Novartis Crop Protection, Inc.
and the Inter-Regional Project Number
(IR-4) requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act, as amended by the Food Quality
Protection Act of 1996.

DATES: This regulation is effective
December 29, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301093,
must be received by EPA on or before
February 27, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VI of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301093 in
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the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT By
mail: Mary Waller, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-9354; and e-mail address:
waller.mary@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry 111 | Crop production
112 | Animal production
311 | Food manufacturing
32532 | Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations”, “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly
to the guidelines at http://www.epa.gov/
opptsfrs/home/guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301093. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of August 26,
1998 (63 FR 45497) (FRL-6023-4), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a as
amended by the Food Quality Protection
Act of 1996 (FQPA) (Public Law 104—
170) announcing the filing of a pesticide
petition (PP) for tolerances for
fludioxonil on grapes by Novartis Crop
Protection, Inc, 410 Swing Road,
Greensboro, NC 27419. This notice
included a summary of the petition
prepared by Novartis Crop Protection,
Inc, the registrant. There were no
comments received in response to the
notice of filing.

The petition requested that 40 CFR
180.516 be amended by establishing
tolerances for residues of the fungicide
fludioxonil, 4-(2,2-difluoro-1,3-
benzodioxol-4-yl)-1H-pyrrole-3-
carbonitrile, in or on grapes at 1.0 ppm.

In the Federal Register of March 29,
2000 (65 FR 45498) (FRL-6495-5), EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 346a as
amended by the FQPA announcing the
filing of a pesticide petition (PP) for
tolerances for fludioxonil on
strawberries, bulb vegetables, and stone
fruit by the Interregional Research
Project Number 4 (IR-4), New Jersey
Agricultural Experiment Station, P.O.
Box 231, Rutgers University, New
Brunswick, NJ 08903. This notice
included a summary of the petition
prepared by the Interregional Research
Project Number 4 (IR—4), the registrant.

There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
180.516 be amended by establishing
tolerances for residues of the fungicide
fludioxonil, 4-(2,2-difluoro-1,3-
benzodioxol-4-yl)-1H-pyrrole-3-
carbonitrile, in or on strawberries at 2.0
ppm; dry bulb onion; great-headed
garlic; shallot; and welsh onion at 0.2
ppm; green onion and leek at 7.0 ppm;
and stone fruit group at 2.0 ppm.

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) defines ‘“‘safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure, consistent with
section 408(b)(2), for a tolerance for
residues of fludioxonil on grapes at 1.0
ppm, strawberries at 2.0 ppm, dry bulb
onions at 0.20 ppm, and green onions at
7.0 ppm. Tolerances are not being
established for stone fruit at this time
due to additional preliminary residue
chemistry data (not yet available to the
Agency for review) that indicate that a
tolerance of 2.0 ppm may be too low for
stone fruit. The Agency will not
establish a stone fruit tolerance until the
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final set of residue chemistry data are
submitted and reviewed. EPA’s
assessment of exposures and risks
associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,

completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the

toxic effects caused by fludioxonil are
discussed in the following Table 1 as
well as the no observed adverse effect
level (NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.— SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100a 90-Day oral toxicity in rats | NOAEL = 64 mg/kg/day (M) and 70 mg/kg/day (F)

LOAEL = 428 mg/kg/day (M) and 462 mg/kg/day (F) based on decreased weight gain
(both sexes), chronic nephropathy (M) and centrilobular hepatocyte hypertrophy
(F).

870.3100b 90-Day oral toxicity in NOAEL = 445 mg/kg day (M) and 559 mg/kg/day (F)
mice

LOAEL = 1052 mg/kg/day (M) and 1307 mg/kg/day (F) based on decreased body
weight gain (F), increased alkaline phosphatase (M), increased relative liver weight,
increased incidence of nephropathy and centrilobular hypertrophy (both sexes)

870.3100c 90-Day oral toxicity in NOAEL = 5 mg/kg/day (both sexes)

dogs

LOAEL = 50 mg/kg/day based on an increased incidence of diarrhea (both sexes).

870.3200 21/28— Day dermal toxicity | NOAEL>1,000 mg/kg/day for both sexes
870.3250 90-Day dermal toxicity N/A
870.3465 90-Day inhalation toxicity | N/A
870.3700a Prenatal developmental in | Maternal NOAEL = 100 mg/kg/day

rodents

LOAEL = 1,000 mg/kg/day based on reduction in corrected weight gain

Developmental NOAEL = 100 mg/kg/day

LOAEL = 1,000 mg/kg/day based on increase in the fetal incidence and litter inci-
dence of dilated renal pelvis and dilated ureter.

870.3700b Prenatal developmental in | Maternal NOAEL = 10 mg/kg/day
nonrodents

LOAEL = 100 mg/kg/day based on decreased body weight gain and decreased food
efficiency

Developmental NOAEL = 300 mg/kg/day

870.3800 Reproduction and fertility Parental/Systemic NOAEL = 22.13 mg/kg/day (M) and 24.24 mg/kg/day (F)
effects

LOAEL = 221.61mg/kg/day (M) and 249.67 mg/kg/day (F) based on increased clinical
signs, decreased body weights, decreased weight gain, and decreased food con-
sumption in both sexes

Reproductive/Offspring NOAEL = 22.13 mg/kg/day (M) and 24.24 mg/kg/day (F)

LOAEL = 221.61 mg/kg/day (M) and 249.67 mg/kg/day (F) based on reduced pup
weights during lactation

870.4100b Chronic toxicity dogs NOAEL = 3.3 mg/kg/day (F) and 33.1 mg/kg/day (M).

LOAEL = 35.5 mg/kg/day (F) and 297.8 mg/kg/day (M) based upon decreased weight
gain (F) and decreased body weight, reduction in hematological parameters (plate-
lets), increase in cholesterol and alkaline phosphatase, and increased relative liver
weight (M)

870.4300 Combined Chronic Tox- NOAEL = 37 mg/kg/day (M) and 44 mg/kg/day (F)
icity/Carcinogenicity in
rats

LOAEL = 113 mg/kg/day (M) and 141 mg/kg/day (F) based on decreased mean body
weight gain, slight anemia (F), and increased incidence and severity of liver lesions
(degeneration) in both sexes. There was no evidence of carcinogenicity in male
rats, but there was a statistically significant increase, both trend and pairwise, of
combined hepatocellular tumors in female rats. Classified as “Group D” by OPP
Cancer Peer Review Committee.

870.4300 Carcinogenicity mice NOAEL = 11.3 mg/kg/day (M) and 133 mg/kg/day (F)
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TABLE 1.— SUBCHRONIC, CHRONIC, AND OTHER ToxicITY—Continued

Guideline No. Study Type Results
LOAEL = 112 mg/kg/day (M) and 417 mg/kg/day (F) based on the increased inci-
dence of mice convulsing when handled (M) and increased absolute liver weight
and grossly enlarged livers (F). Statistically significant trend for malignant
lymphomas in females.

870.5100 Gene mutation in bacteria | Strains TA 98, 100, 1535, 1537 of S. typhimurium, and strain WP2uvrA of E. coli
were negative for mutagenic activity when tested from 20 to 5,000 pg/plate in ab-
sence and presence of metabolic activation.

870.5300 Gene mutation in mamma- | Chinese hamster V79 ovary cells were tested from 0.50 to 60 pg/mL. Negative up to

lian cells in culture limit of solubility and cytotoxicity.

870.5375 In vitro Chromosome aber- | Chinese hamster ovary cells were tested with and without metabolic activation from
ration 1.37 to 700 pg/mL. Positive for nondisjunction of chromosomes both in the pres-

ence and absence of activation.

870.5385 Bone marrow chro- Chinese hamsters were orally dosed at levels from 1,250 to 5,000 mg/kg. There was
mosome aberrations no significant increase in the frequency of chromosome aberrations in bone mar-
assay row at any dose tested.

870.5395 In vivo Mouse micro- Both sexes of NMRI mice were dosed up to 5,000 mg/kg/day. There were no signifi-
nucleus assay cant increases in the number or percentage of micronucleated polychromatic

erythrocytes.

870.5395 In vivo Rat hepatocyte Male rats were orally dosed 1250, 2500 and 5,000 mg/kg and hepatocytes were har-
micronucleus assay vested. Micronucleated hepatocytes were found in Phase Il at the low and mid

dose levels but not at the high dose level and not in Phase I. Positive for mutage-
nicity in hepatocytes exposed in vivo.

870.5550 In vitro unscheduled DNA | There was no evidence of unscheduled DNA synthesis in rat hepatocytes at doses
synthesis assay from 4.1 to 5,000 pg/mL.

870.5450 Dominant lethal assay in Male mice singly dosed at 0, 1,250, 2,500, or 5,000 mg/kg/day and mated for 8 con-
mice secutive weeks had no evidence of a dominant lethal mutation

870.6200a Acute neurotoxicity Available data do not indicate a need for acute or subchronic neurotoxicity studies
screening battery

870.6200b Subchronic neurotoxicity Available data do not indicate a need for acute or subchronic neurotoxicity studies
screening battery

870.6300 Developmental Available data do not indicate a need for acute or subchronic neurotoxicity studies
neurotoxicity

870.7485 Metabolism and phar- C14-Fludioxonil given by gavage and bile duct-cannulation to groups of male and fe-
macokinetics male rats. Absorption was estimated to be between 67-91%. Terminal tissue dis-

tribution showed that terminal residues were below the limit of detection for most
tissues except the liver, kidneys, blood, and lungs, which showed low levels. The
major route of excretion was the feces, with approximately 80% of the administered
radioactivity excreted by this route in male and female rats at both the low and
high dose. The remaining radioactivity was excreted through urine. In bile duct-
cannulated rats, approximately 70% of an administered radioactive dose was ex-
creted via this route, supporting the bile as the origin of the fecal radioactivity.
There were no apparent sex- or dose-related differences in the routes of excretion
for fludioxonil. Examination of urine for metabolites of fludioxonil showed at least
20 metabolites, each comprising a minor fraction of the administered dose (0.1-
3.1%).

870.7600 Dermal penetration N/A

N/A Special studies N/A

B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest

dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the

variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
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calculate an acute or chronic reference
dose (acute RfD or chronic RfD) where
the RID is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RfD to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to

account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q7) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q*is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific

circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for fludioxonil used for human risk
assessment is shown in the following
Table 2:

TABLE 2.—SUMMARY OF TOXICOLOGICAL ENDPOINTS USED FOR HUMAN RISK ASSESSMENT"

Exposure Scenario

Dose Used in Risk Assessment,

FQPA SF and Level of Concern
for Risk Assessment

Study and Toxicological Effects

Acute Dietary fe-
males 13-50

NOAEL = 100 mg/kg/day; UF =
100; Acute RfD = 1.0 mg/kg/
day

FQPA SF = 1X; aPAD = acute
RfD/FQPA SF = 1.0 mg/kg/
day

Developmental Toxicity Study - rat

Developmental LOAEL = 1,000 mg/kg/day based on
increased incidence of fetuses and litters with di-
lated renal pelvis and dilated ureter

Chronic Dietary all
populations

NOAEL= 3.3 mg/kg/day; UF =
100; Chronic RfD = 0.03 mg/
kg/day

FQPA SF = 1X; cPAD = chronic
RfD/IFQPA SF = 0.03 mg/kg/
day

One year chronic toxicity study - dog

LOAEL = 35.5 mg/kg/day based on decreased
weight gain in female dogs

Short-Term Dermal
(1-7 days) (Occu-
pational/Residen-
tial)

none

No systemic toxicity was seen at
the limit dose (1,000 mg/kg/
day) in the 28-day dermal
toxicity study in rats. This risk
assessment is not required.

Endpoint was not selected

Intermediate-Term
(1 week - several
months) Dermal
(Occupational/
Residential)

Oral study NOAEL= 64 mg/kg/
day (dermal penetration =
40%)

LOC for MOE = 100 (Occupa-
tional); LOC for MOE = 100
(Residential)

13 Week Oral Feeding Study - rat

Systemic LOAEL = 428 mg/kg/day based on de-
creased body weight gain in both sexes, chronic
nephropathy in males, and centrilobular
hepatocyte hypertrophy in females

Long-Term (several
months-lifetime)
Dermal
(Occupational/
Residential)

Oral study NOAEL = 3.3 mg/kg/
day (dermal penetration =
40%)

LOC for MOE = 100 (Occupa-
tional) LOC for MOE = 100
(Residential)

one year chronic toxicity study - dog

LOAEL = 35.5 mg/kg/day based on decreased
weight gain in female dogs

Short-Term (1-7
Days) Inhalation
(Occupational/
Residential)

NOAEL = 64 mg/kg/day (inhala-
tion absorption rate = 100%)

LOC for MOE = 100 (Occupa-
tional); LOC for MOE = 100
(Residential)

13 Week Oral Feeding Study - rat

Systemic LOAEL = 428 mg/kg/day based on de-
creased body weight gain in both sexes, chronic
nephropathy in males, and centrilobular
hepatocyte hypertrophy in females

Intermediate-term (1
week - several
months) Inhala-
tion (Occupa-
tional/Residential)

NOAEL = 64 mg/kg/day (inhala-
tion absorption rate = 100%)

LOC for MOE = 100 (Occupa-
tional) LOC for MOE = 100
(Residential)

13 Week Oral Feeding Study - rat Systemic
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TABLE 2.—SUMMARY OF TOXICOLOGICAL ENDPOINTS USED FOR HUMAN RISK ASSESSMENT*—Continued

Exposure Scenario UF

Dose Used in Risk Assessment,

FQPA SF and Level of Concern
for Risk Assessment

Study and Toxicological Effects

LOAEL = 428 mg/kg/day based on decreased body
weight gain in both sexes, chronic nephropathy in
males, and centrilobular hepatocyte hypertrophy
in females

Long-Term (several
months-lifetime)
Inhalation (Occu-
pational/Residen-
tial)

NOAEL = 3.3 mg/kg/day (inhala-
tion absorption rate = 100%)

LOC for MOE = 100 (Occupa-
tional); LOC for MOE = 100
(Residential)

LOAEL =
weight gain in female dogs

one year chronic toxicity study - dog

35.5 mg/kg/day based on decreased

Cancer (oral, der-
mal, inhalation)

“Group D- not classifiable as to
human carcinogenicity via rel-
evant routes of exposure

not applicable

Acceptable oral rat and mouse carcinogenicity stud-
ies; evidence of carcinogenic and mutagenic po-
tential.

* UF = uncertainty factor, FQPA SF = FQPA safety factor, NOAEL = no observed adverse effect level, LOAEL = lowest observed adverse ef-
fect level, PAD = population adjusted dose (a = acute, ¢ = chronic) RfD = reference dose, MOE = margin of exposure, LOC = level of concern.
The FQPA factor being referenced is the factor unique to the FQPA and does not include FQPA factors related to data uncertainty.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.516) for the
residues of fludioxonil, in or on a
variety of raw agricultural commodities.
Fludioxonil is the active ingredient in
registered products used as a seed
treatment for many crops (with the
exception of tree crops and berries). In
addition, several Section 18 emergency
exemptions for use as a foliar spray on
strawberries, caneberries and as a post-
harvest spray treatment on apricots,
nectarines, peaches, and plums have
been approved. Risk assessments were
conducted by EPA to assess dietary
exposures from fludioxonil in food as
follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1-day
or single exposure. The Dietary
Exposure Evaluation Model (DEEMO
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The acute analysis
was performed for the females 13-50
years old population subgroup using
published and proposed tolerance
levels, default concentration factors, and
100% CT assumptions for all
commodities. The acute dietary
exposure estimate at the 95th percentile
of exposure for females 13-50 years old
is 0.004512 mg/kg/day, representing
0.5% of the aPAD.

For acute dietary risk estimates, EPA’s
level of concern is >100% aPAD. The
results of the acute analysis indicate
that at the 95th percentile of exposure,
the acute dietary risk associated with
the proposed uses of fludioxonil is
below EPA’s level of concern.

ii. Chronic exposure. The chronic
DEEMF" analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-92 nationwide CSFII and
accumulated exposure to the chemical
for each commodity using published
and proposed tolerance levels, default
concentration factors, and 100% crop
treated (CT) assumptions for all
commodities. Chronic dietary exposure
estimates ranged from 0.000609 mg/kg/
day (2.0% of the cPAD) for males 13—
19 years old, up to 0.003506 mg/kg/day
(12% of the cPAD) for all infants (<1
year old). All other population
subgroups fell in between these two
figures, including the U.S. population
(0.001107 mg/kg/day; 3.7% of the
cPAD), children 1-6 years old (0.002934
mg/kg/day; 9.8% of the cPAD), children
7—12 years old (0.001522 mg/kg/day;
5.1% of the cPAD), females 1350 years
old (0.000823 mg/kg/day; 2.7% of the
cPAD), males 20+ years old (0.000726
mg/kg/day; 2.4% of the cPAD), and
seniors 55+ years old (0.000961 mg/kg/
day; 3.2% of the cPAD).

Since the FQPA factor was reduced to
1x for all population subgroups, the
Agency’s level of concern is 100% cPAD
=100% cRfD. The results of this
analysis indicate that the chronic
dietary risk associated with the existing
uses and the proposed uses of
fludioxonil is below EPA’s level of
concern.

iii. Cancer. EPA has classified
Fludioxonil as a Group D - not
classifiable as to human carcinogenicity.
The evidence is inadequate and cannot
be interpreted as showing either the
presence or absence of a carcinogenic
effect. In one mouse study, there was a
significant trend for malignant
lymphomas in female mice up to 3,000
ppm. However, in a second study up to
7,000 ppm, the limit dose, there was no
evidence of carcinogenicity for either
sex. In rats, fludioxonil produced a
significant trend and pair-wise increase
in hepatocellular tumors, combined, in
female rats at doses adequate to assess
carcinogenicity. EPA determined that
based on the increase in liver tumors in
female rats that was statistically
significant for combined adenoma/
carcinoma only, the lack of tumorogenic
response in male rats or in either sex of
mice, and the need for additional
mutagenicity studies, a Group D
classification was appropriate.

Fludioxonil was not mutagenic in the
tests for gene mutations. However,
because of the powerful induction of
polyploidy in the in vitro Chinese
hamster ovary cell cytogenetic assay and
the suggestive evidence of micronuclei
induction in rat hepatocytes in vivo,
additional mutagenicity testing was
performed in an in vivo study
specifically designed for aneuploidy
analysis.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
fludioxonil in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
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are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
fludioxonil.

The Agency uses the Generic
Estimated Environmental Concentration
(GENEEC) or the Pesticide Root Zone/
Exposure Analysis Modeling System
(PRZM/EXAMS) to estimate pesticide
concentrations in surface water and SCI-
GROW, which predicts pesticide
concentrations in groundwater. In
general, EPA will use GENEEC (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model) for a screening-level
assessment for surface water. The
GENEEC model is a subset of the PRZM/
EXAMS model that uses a specific high-
end runoff scenario for pesticides.
GENEEC incorporates a farm pond
scenario, while PRZM/EXAMS
incorporate an index reservoir
environment in place of the previous
pond scenario. The PRZM/EXAMS
model includes a percent crop area
factor as an adjustment to account for
the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead, drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOCGs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to fludioxonil
they are further discussed in the
aggregate risk sections below.

Based on the GENEEC and SCI-GROW
models the estimated environmental
concentrations (EECs) of fludioxonil for
acute exposures are estimated to be 46
parts per billion (ppb) for surface water
and 0.35 ppb for ground water. The
EECs for chronic exposures are

estimated to be 32 ppb for surface water
and 0.35 ppb for ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fludioxonil is not currently registered
for residential (outdoor, non-food) uses.
The registrant is seeking registration for
the use of fludioxonil by commercial
applicators on residential lawns.

There is potential residential
postapplication exposure to adults and
children entering residential areas
treated with fludioxonil. Since the
Agency did not select a short-term
endpoint for dermal exposure, only
intermediate-term dermal exposures
were considered. Based on the
residential use pattern, no long-term
post-application residential exposure is
expected. Short-term non-dietary oral
exposures for toddlers were not assessed
since the acute dietary endpoint for
fludioxonil is only relevant for females
13-50 years old. Intermediate-term,
non-dietary ingestion exposure for
toddlers is possible and was assessed
using the intermediate-term dose and
endpoint identified from the 13 week
oral feeding study in rats. Intermediate-
term exposure is not expected from the
proposed ornamental uses of
fludioxonil.

There are no chemical-specific data
available to determine the potential
risks from post-application activities
associated with the proposed uses of
fludioxonil. The exposure estimates are
based on assumptions and generic data
as specified by the newly proposed
Residential SOPs. The MOEs for
postapplication exposures from full
lawn uses are 2,000 and 1,200 for adults
and children, respectively. The dermal
MOE for postapplication exposure for
the hand to mouth scenario is 13,000.
The aggregate intermediate MOE for
postapplication residential exposure to
toddlers is 1,100. These estimates
indicate that the potential intermediate-
term risks from residential uses of
fludioxonil do not exceed the Agency’s
level of concern. The Agency’s level of
concern is for MOEs below 100.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and ‘““other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
fludioxonil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
fludioxonil does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fludioxonil has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

D. Safety Factor for Infants and
Children

Safety factor for infants and
children—i. In general. FFDCA section
408 provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

ii. Prenatal and postnatal sensitivity.
The rat and rabbit developmental
toxicity studies were tested at doses that
produced maternal toxicity. There were
no developmental findings in rabbits.
The findings in the rat developmental
toxicity studies were considered to be
related to maternal toxicity, rather than
an indication of increased
susceptibility. In the reproductive
study, maternal and reproductive/
offspring toxicity occurred at the same
dose indicating no evidence of
susceptibility.

iii. Conclusion. There is a complete
toxicity data base for fludioxonil and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures.
Accordingly, taking into account the
data on pre- and post-natal toxicity, EPA
determined that an additional tenfold
safety factor was not necessary to
protect infants and children.
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E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOCG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure). This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values

as used by the USEPA Office of Water
are used to calculate DWLOCs: 2L/70 kg
(adult male), 2L/60 kg (adult female),
and 1L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: acute, short-term,
intermediate-term, chronic, and cancer.
When EECs for surface water and
groundwater are less than the calculated
DWLOCs, OPP concludes with
reasonable certainty that exposures to
the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in

drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. The acute dietary
exposure estimate at the 95th percentile
of exposure for females 13-50 years old
is 0.004512 mg/kg/day, representing
0.5% of the aPAD. An acute dose and
endpoint was not selected for the U. S.
population (including infants and
children) because there were no effects
of concern observed in oral toxicology
studies, including maternal toxicity in
the developmental toxicity studies in
rats and rabbits, that are attributable to
a single exposure dose. In addition,
there is potential for acute dietary
exposure to fludioxonil in drinking
water. After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
the aggregate exposure to exceed 100%
of the aPAD, as shown in the following
Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO FLUDIOXONIL

Surface Ground Acute
Population Subgroup (%Pg'/al‘(z) WEF%EQ)D Water EEC | Water EEC DWLOC
(ppb) (ppb) (ppb)
Females 13-50 years old 1.0 0.5% 46 0.35 30,000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fludioxonil from food
will utilize 3.7% of the cPAD for the
U.S. population, 12% of the cPAD for
all infants (< 1 year old) and 9.8% of the

cPAD for children 1-6 years old. Based
the use pattern, chronic residential
exposure to residues of fludioxonil is
not expected. In addition, there is
potential for chronic dietary exposure to
fludioxonil in drinking water. After
calculating DWLOCGs and comparing

them to the EECs for surface and ground
water, EPA does not expect the
aggregate exposure to exceed 100% of
the cPAD, as shown in the following
Table 4:

TABLE 4.— AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FLUDIOXONIL

Surface Ground Chronic
Population Subgroup mgcligaay O/E’F%E'S;D Water EEC | Water EEC DWLOC
(Ppb)* (ppb) (ppb)
U.S. Population 0.3 3.7 11 0.35 1,000
All infants (<1 year old) 0.3 12 11 0.35 260
Children 1-6 years old 0.3 9.8 11 0.35 270
Children 7-12 years old 0.3 5.1 11 0.35 280
Females 13-50 years old 0.3 2.7 11 0.35 880
Males 13-19 years old 0.3 2.0 11 0.35 1,000
Males 20 + years old 0.3 2.4 11 0.35 1,000
Seniors 55 + years old 0.3 3.2 11 0.35 1,000

*GENEEC model estimated 56—day (average) concentration was divided by a factor of 3 prior to comparison with the DWLOC; 32/3 = 11.



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/Rules and Regulations

82935

3. Short-term risk. In aggregating
short-term risk, the Agency considers
background chronic dietary exposure
(food + drinking water) and short-term
inhalation and dermal exposures from
residential uses. EPA did not identify a
dermal endpoint of concern for the
short-term duration. Short-term
inhalation endpoints were identified,
however, they are not relevant for the
short-term aggregate risk since
homeowners would not be applying
fludioxonil. The registrant indicated
that the requested residential uses are
only for professional applications.
Therefore, the short-term aggregate risk
assessment is not required.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

For adults, post-application exposures
may result from dermal contact with
treated turf. For toddlers, dermal and
non-dietary oral post-application
exposures may result from dermal
contact with treated turf as well as
hand-to-mouth transfer of residues from
turfgrass.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that

food and residential exposures
aggregated result in aggregate MOEs of
1,200 for the U.S. population and 530
for infants/children. These aggregate
MOEs do not exceed the Agency’s level
of concern for aggregate exposure to
food and residential uses. In addition,
intermediate-term DWLOCs were
calculated and compared to the EECs for
chronic exposure of fludioxonil in
ground and surface water. After
calculating DWLOCs and comparing
them to the EECs for surface and ground
water, EPA does not expect
intermediate-term aggregate exposure to
exceed the Agency’s level of concern, as
shown in the following Table 5:

TABLE 5.—AGGREGATE RISK ASSESSMENT FOR INTERMEDIATE-TERM EXPOSURE TO FLUDIOXONIL

Inter-
Ag&rggEate AES\';ZIQ‘;’J‘? Surface Ground mediate-
Population Subgroup (Food + Concern Water EEC | Water EEC Term
Residential) |  (LOC) (ppb) (ppb) bwLoc
(ppb)
U.S. Population 1,200 100 11 0.35 1,100
Infants/Children 530 100 11 0.35 220

5. Aggregate cancer risk for U.S.
population. The EPA classified
Fludioxonil as a Group D - not
classifiable as to human carcinogenicity.
The evidence is inadequate and cannot
be interpreted as showing either the
presence or absence of a carcinogenic
effect. In one mouse study, there was a
significant trend for malignant
lymphomas in female mice up to 3,000
ppm. However, in a second study up to
7,000 ppm, the limit dose, there was no
evidence of carcinogenicity for either
sex. In rats, fludioxonil produced a
significant trend and pair-wise increase
in hepatocellular tumors, combined, in
female rats at doses adequate to assess
carcinogenicity. The EPA determined
that based on the increase in liver
tumors in female rats that was
statistically significant for combined
adenoma/carcinoma only, the lack of
tumorogenic response in male rats or in
either sex of mice, and the need for
additional mutagenicity studies, a
Group D classification was appropriate.

However, the Agency has since
received the additional mutagenicity
studies and based on the negative
preliminary findings of the studies, the
fact that the statistical increase in liver
tumors in female rats occurred only at
the highest dose, the lack of tumorigenic
response in male rats and mice, the
Agency has concluded that fludioxonil
does not pose a significant cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that

no harm will result to the general
population, and to infants and children
from aggregate exposure to fludioxonil
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The registrant has proposed high
performance liquid chromatography
using ultraviolet detection Method AG—
597B as the analytical enforcement
method. This method is a reissue of
Method(s) AG-597/AG-597A which has
successfully undergone an ILV trial as
well as Agency petition method
validation (PMV). The original method
is available for enforcement purposes
until the new method is validated. The
method may be requested from: Calvin
Furlow, PRRIB, IRSD (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington DC 20460.
Office location and telephone number:
Rm. 101FF, CM # 2, 1921 Jefferson
Davis Hwy, Arlington, VA, (703) 305-
5229.

B. International Residue Limits

There are no Codex Maximum
Residue Limits (MRLs) for fludioxonil.
Therefore, international harmonization
is not an issue at this time.

C. Conditions

Registration is conditional upon
submission of the two dry bulb onion
residue trials in Regions 5 and 12.

V. Conclusion

Therefore, the tolerance is established
for residues of fludioxonil 4-(2,2-
difluoro-1,3-benzodioxol-4-yl)-1H-
pyrrole-3-carbonitrilein or on grapes at
1.0 ppm, strawberries at 2.0 ppm, dry
bulb onions at 0.20 ppm, and green
onions at 7.0 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.
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A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301093 on the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 27, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—

5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VI.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301093, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and

Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 18, 2000.
James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.516 is amended by
alphabetically adding commodities to
the table in paragraph (a) to read as
follows:

§180.516 Fludioxonil; tolerances for
residues.

(a) General. A tolerance is established
for residue of the fungicide fludioxonil,
4-(2,2-difluoro-1,3-benzodioxol-4-yl)-
1H-pyrrole-3-carbonitrile) in or on the
following food commodities:

Commodity P?nritlﬁ b
Grape ....ccoceevieiiiiieeee e 1.0
Onion, dry bulb ......ccccvviiiee 0.20

. Parts per
Commodity million
OnioN, green ......ccceevvveeeiveeenns 7.0
* * * * *
Strawberry .....cccocceveeviieeeiieeens 2.0
* * * * *
* * * * *

[FR Doc. 00-33168 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-301098; FRL-6762-7]
RIN 2070-AB78

Extension of Tolera_nces for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends time-
limited tolerances for the pesticides
listed in Unit II of this document. These
actions are in response to EPA’s
granting of emergency exemptions
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act authorizing use of these pesticides.
Section 408(1)(6) of the Federal Food,
Drug, and Cosmetic Act requires EPA to
establish a time-limited tolerance or
exemption from the requirement for a
tolerance for pesticide chemical
residues in food that will result from the
use of a pesticide under an emergency
exemption granted by EPA.

DATES: This regulation is effective
December 29, 2000. Objections and
requests for hearings, identified by
docket control number OPP-301098,
must be received by EPA on or before
February 27, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit III. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301098 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: See
the listing below for the name of a
specific contact person. The following
information applies to all contact
persons: Emergency Response Team,
Registration Division (7505C), Office of
Pesticide Programs, Environmental
Protection Agency, Ariel Rios Bldg.,

1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9366.

Pesticide/CFR cite Contact person

2,4-D (§180.142)
Paraquat (8 180.205)
Lambda-cyhalothrin
(§180.438).
Bifenthrin and
difenoconazole
(8180.442 and
§180.475, respec-

Beth Edwards
Libby Pemberton
Andrew Ertman

Andrea Conrath

tively).

Fenbuconazole Dan Rosenblatt
(§180.480).

Sulfentrazone and Barbara Madden
imazamox

(8180.498 and
§180.508, respec-
tively).

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry 111 | Crop production
112 | Animal production
311 | Food manufacturing
32532 | Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically.You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,”* Regulations
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and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301098. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305—-5805.

II. Background and Statutory Findings

EPA has previously issued a final rule
for each chemical/commodity which
were published in the Federal Register
on the date listed in the summary for
each chemical/commodity listed below.
The initial issuance of these final rules
announced that EPA, on its own
initiative, under section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 3464, as amended
by the Food Quality Protection Act of
1996 (FQPA) (Public Law 104-170) was
establishing time-limited tolerances.
EPA established the tolerances because
section 408(1)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). Such tolerances can be
established without providing notice or
time for public comment.

EPA received requests to extend the
use of these chemicals for this year’s
growing season. After having reviewed
these submissions, EPA concurs that
emergency conditions exist. EPA
assessed the potential risks presented by
residues for each chemical/commodity.
In doing so, EPA considered the safety

standard in FFDCA section 408(b)(2),
and decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
originally published to support these
uses. Based on that data and
information considered, the Agency
reaffirms that extension of these time-
limited tolerances will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerances
are extended until the date listed below.
EPA will publish a document in the
Federal Register to remove the revoked
tolerances from the Code of Federal
Regulations (CFR). Although these
tolerances will expire and are revoked
on the date listed, under FFDCA section
408(1)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on the
commodity after that date will not be
unlawful, provided the residue is
present as a result of an application or
use of a pesticide at a time and in a
manner that was lawful under FIFRA,
the tolerance was in place at the time of
the application, and the residue does
not exceed the level that was authorized
by the tolerance. EPA will take action to
revoke these tolerances earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Tolerances for the use of the following
pesticide chemicals on specific
commodities are being extended:

1. 2,4-D. EPA has authorized under
FIFRA section 18 the use of 2,4-D on
wild rice for control of common water
plantain in Minnesota. This regulation
extends a time-limited tolerance for
residues of the herbicide 2,4-
dichlorophenoxyacetic acid in or on
wild rice at 0.1 ppm for an additional
2—year period. This tolerance will
expire and is revoked on December 31,
2002. A time-limited tolerance was
originally published in the Federal
Register on September 5, 1997 (62 FR
46900) (FRL-5738-9).

2. Paraquat. EPA has authorized
under FIFRA section 18 the use of
paraquat on artichokes for control of
weeds in California. This regulation
extends a time-limited tolerance for
residues of the herbicide paraquat in or
on artichokes at 0.05 ppm for an
additional 2—year period. This tolerance
will expire and is revoked on December
31, 2002. A time-limited tolerance was
originally published in the Federal
Register on November 22, 1999 (64 FR
63714) FRL-6392-9).

3. Lambda-cyhalothrin. EPA has
authorized under FIFRA section 18 the
use of lambda-cyhalothrin on barley for
control of Russian wheat aphid in
Wyoming, Montana, Idaho, and
Colorado and sugarcane for the control
of the sugarcane borer in Louisiana.
This regulation extends time-limited
tolerances for combined residues of the
insecticide lambda-cyhalothrin and its
epimer in or on barley, bran at 0.2 ppm;
barley, grain at 0.05 ppm; barley, hay at
2.0 ppm; barley, straw at 2.0 ppm, and
sugarcane at 0.03 ppm for an additional
2—year period. These tolerances will
expire and are revoked on December 31,
2002. Time-limited tolerances were
originally published in the Federal
Register on January 29, 1999 (64 FR
4584-4590) (FRL-6056—2).

4. Bifenthrin. EPA has authorized
under FIFRA section 18 the use of
bifenthrin on citrus for control of
Diaprepes root weevil in Florida. This
regulation extends time-limited
tolerances for residues of the insecticide
bifenthrin in or on citrus, whole fruit;
citrus, oil; and, citrus, dried pulp at
0.05, 0.3, and 0.3 ppm, respectively, for
an additional 2—year period. These
tolerances will expire and are revoked
on December 31, 2002. Time-limited
tolerances were originally published in
the Federal Register on December 16,
1998 (63 FR 69200) (FRL-6048-1).

5. Difenoconazole. EPA has
authorized under FIFRA section 18 the
use of difenoconazole on sweet corn
grown for seed for control of fungal
pathogens in Florida. This regulation
extends time-limited tolerances for
residues of the fungicide difenoconazole
in or on Corn, sweet (kernel + corn with
husk removed); Corn, sweet, forage; and
Corn, sweet, stover at 0.1 ppm for an
additional 2—year period. These
tolerances will expire and are revoked
on 12/31/02. Time-limited tolerances
were originally published in the Federal
Register on September 1, 1999 (64 FR
47680) (FRL-6094-3).

6. Fenbuconazole. EPA has authorized
under FIFRA section 18 the use of
fenbuconazole on blueberries for control
of mummy berry disease in Georgia.
This regulation extends a time-limited
tolerance for combined residues of the
fungicide fenbuconazole alpha-2-(4-
chlorophenyl)-ethyl-alpha-phenyl-3-
(1H-1,2,4-triazole)-1-propanenitrile and
its metabolites cis-5-(4-chlorophenyl)-
dihydro-3-phenyl-3-(1H-1,2,4-triazole-1-
ylmethyl)-2-3H-furanone and trans-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H-
1,2,4-triazole-1-ylmethyl-2-3H-furanone
expressed as fenbuconazole in or on
blueberries at 1.0 ppm for an additional
2—year period. This tolerance will
expire and is revoked on December 31,
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2002. A time-limited tolerance was
originally published in the Federal
Register on June 10, 1998 (63 FR 31633)
(FRL-5791-5).

7. Sulfentrazone. EPA has authorized
under FIFRA section 18 the use of
sulfentrazone on cowpea and lima bean
for control of hophornbeam copperleaf
in Tennessee and on sunflower for
control of weeds in North Dakota. This
regulation extends a time-limited
tolerance for residues of the herbicide
sulfentrazone, N-[2,4-dichloro-5-[4-
(difluoromethyl)-4,5-dihydro-3-methyl-
5-o0x0-1H-1,2,4-triazol-1-y-1]phenyl]
methanesulfonamide in or on bean,
succulent seed without pod (lima beans
and cowpeas) and sunflower at 0.1 ppm
for an additional 2—year period. These
tolerances will expire and are revoked
on December 31, 2002. A time-limited
tolerance was originally published in
the Federal Register on September 21,
1999 (64 FR 51060) (FRL-6097-8).

8. Imazamox. EPA has authorized
under FIFRA section 18 the use of
imazamox on canola for control of wild
mustard in Minnesota and North
Dakota. This regulation extends a time-
limited tolerance for residues of the
herbicide imazamox, 2-4,5-dihydro-4-
methyl-4-(1-methylethyl)-5-oxo-1H-
imidazol-2-yl-5-methoxymethyl-3-
pyridine-carboxylic acid, applied as the
free acid or ammonium salt in or on
canola at 0.05 ppm for an additional 17—
month period. This tolerance will expire
and is revoked on December 31, 2003.
A time-limited tolerance was originally
published in the Federal Register on
July 14, 1999 (64 FR 37855) (FRL—-6086—
5).

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301098 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 27, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—

5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301098, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes time-
limited tolerances under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types
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of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
prior consultation as specified by
Executive Order 13084, entitled
Consultation and Coordination with
Indian Tribal Governments (63 FR
27655, May 19, 1998); special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or require OMB review or any
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established under FFDCA section
408(1)(6) in response to an exemption
under FIFRA section 18, such as the
tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

Dated: December 22, 2000.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

§180.142 [Amended]

2.In §180.142, in the table to
paragraph (b), amend the entry for
“Wild rice” by revising the expiration
date ““12/31/00” to read “12/31/02”.

§180.205 [Amended]

3.In §180.205, in the table to
paragraph (b), amend the entry for
“Artichokes” by revising the expiration
date “12/31/00” to read ““12/31/02”.

§180.438 [Amended]

4. In §180.438, in the table to
paragraph (b) amend the entries for
“Barley, bran”’; “Barley, grain”; ‘“Barley,
hay”; “Barley straw”’; and ““Sugarcane”
by revising the expiration date “12/31/
00" to read ““12/31/02”.

§180.442 [Amended]

5. In § 180.442, in the table to
pararaph (b) amend the entries for
“Citrus, whole fruit”; “Citrus oil”’; and
“Citrus, dried pulp” by revising the
expiration dates “12/31/00” to read “12/
31/02”.

6.In §180.475, revise the table in
paragraph (b) to read as follows:

§180.475 Difenoconazole; tolerances for
residues.

. 2 ) . . . * * * * *
responsibilities among the various and pests, Reporting and recordkeeping
levels of government, as specified in requirements. (b) * * *
Expiration/
Commodity P%ritlﬁopner Revocation
date

Corn, sweet (kernel + corn wWith RUSK reMOVEA) .......c.uiiiiiiii ettt e e e seneeeenes 0.1 12/31/02
(o ARt A o] £ To = PSSO PR PRRTP 0.1 12/31/02
(0o g =Tt (0T PP 0.1 12/31/02
* * * * * “Blueberries” by revising the expiration §180.498 [Amended]
§180.480 [Amended] date ““12/31/00” to read “12/31/02”. 8.In § 180.498, in the table to

7.1In §180.480, in the table to
paragraph (b) amend the entry for

paragraph (b) amend the entries for
“Bean, succulent seed without pod
(lima beans and cowpeas)” and
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“Sunflower” by revising the expiration
date “12/30/00” to read ““12/31/02”.

§180.508 [Amended]

9. In §180.508, in the table to
paragraph (b) amend the entry for
“Canola” by revising the expiration date
“7/15/01” to read “12/31/03”.

FR Doc. 00-33292 Filed 12-27-00; 1:00 pm
BILLING CODE 6560-50-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
Centers for Disease Control and
Prevention

42 CFR Part 493
[HCFA—2024-FC2]
RIN 0938-AI94

Medicare, Medicaid, and CLIA
Programs; Extension of Certain
Effective Dates for Clinical Laboratory
Requirements Under CLIA

AGENCY: Centers for Disease Control and
Prevention (CDC) and Health Care
Financing Administration (HCFA),
HHS.

ACTION: Final rule with comment period.

SUMMARY: This final rule extends certain
effective dates for clinical laboratory
requirements in regulations published
on February 28, 1992, that implemented
provisions of the Clinical Laboratory
Improvement Amendments of 1988
(CLIA). This rule extends the phase-in
date of the quality control requirements
applicable to moderate and high
complexity tests and extends the date by
which an individual with a doctoral
degree must possess board certification
to qualify as a director of a laboratory
that performs high complexity testing.

These effective dates are extended to
allow the Department to revise quality
control requirements and establish the
qualification requirements necessary for
individuals with doctoral degrees to
serve as directors of laboratories
performing high complexity testing.
These effective date extensions do not
reduce the current requirements for
quality test performance.

DATES: Effective Date: December 29,
2000.

Comment Date: We will consider
comments if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on February 27,
2001.

ADDRESSES: Mail written comments (one
original and three copies) to the
following addresses:

Health Care Financing Administration,
Department of Health and Human
Services, Attention: HCFA-2024-FC2,
P.O. Box 8018, Baltimore, MD 21244—
8018; and

Centers for Disease Control and
Prevention, Department of Health and
Human Services, Attention: HCFA—
2024-FC2, 4770 Buford Hwy., N.E.,
MS F11, Atlanta, Georgia 30341-3724.
To ensure that mailed comments are

received in time for us to consider them,

please allow for possible delays in
delivering them.

If you prefer, you may deliver your
written comments (one original and
three copies) to one of the following
addresses:

Room 443-G, Hubert H. Humphrey
Building, 200 Independence
Avenue, SW., Washington, DC
20201, or

Room C5-16-03, 7500 Security
Boulevard, Baltimore, MD 21244—
8018.

Comments mailed to the above
addresses may be delayed and received
too late for us to consider them.

Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-2024-FC2. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 443-G of the Department’s
office at 200 Independence Avenue,
SW., Washington, DC, on Monday
through Friday of each week from 8:30
to 5 p.m. (phone: (202) 690-7890). For
information on ordering copies of the
Federal Register containing this
document and on electronic access, see
the beginning of SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Rhonda S. Whalen (CDC), (770) 488—
8155, Cecelia Hinkel (HCFA), (410) 786—
3531.

SUPPLEMENTARY INFORMATION:

Availability of Copies, and Electronic
Access

Copies: To order copies of the Federal
Register containing this document, send
your request to: New Orders,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954.
Specify the date of the issue requested
and enclose a check or money order
payable to the Superintendent of
Documents, or enclose your Visa or
Master Card number and expiration
date. Credit card orders can also be
placed by calling the order desk at (202)
512-7800 (or toll free at 1-888-293—

6498) or by faxing to (202) 512-2250.
The cost for each copy is $8.00. As an
alternative, you can view and
photocopy the Federal Register
document at most libraries designated
as Federal Depository Libraries and at
many other public and academic
libraries throughout the country that
receive the Federal Register.

This Federal Register document is
also available from the Federal Register
online database through GPO Access, a
service of the U.S. Government Printing
Office. Free public access is available on
a Wide Area Information Server (WAIS)
through the Internet and via
asynchronous dial-in. Internet users can
access the database by using the World
Wide Web; the Superintendent of
Documents home page address is http:/
/www .access.gpo.gov/su_docs/, by
using local WAIS client software, or by
telnet to swais.access.gpo.gov, then log
in as guest (no password required). Dial-
in users should use communications
software and modem to call (202) 512—
1661; type swais, then log in as guest
(no password required).

I. Background

On February 28, 1992, we published
in the Federal Register (57 FR 7002)
final regulations with an opportunity for
public comment. These regulations set
forth the requirements for laboratories
that are subject to CLIA. These
regulations established uniform
requirements for all laboratories
regardless of location, size, or type of
testing performed. In developing the
regulations, we included requirements
that would ensure the quality of
laboratory services and be in the best
interest of the public health. We
recognized that a rule of this scope
required time for laboratories to
understand and implement the new
requirements. Therefore, certain
requirements were phased-in and given
prospective effective dates. We also
planned to address the comments we
received on the February 28, 1992 rule
and make modifications, if necessary, in
the subsequent final rule.

On December 6, 1994, May 12, 1997,
and October 14, 1998, we published in
the Federal Register (59 FR 62606, 62
FR 25855, and 63 FR 55031,
respectively) final rules with
opportunity for comment. These rules
extended the phase-in of the quality
control requirements applicable to
moderate and high complexity tests and
the date by which an individual with a
doctoral degree must possess board
certification to qualify as a director of a
laboratory that performs high
complexity testing. These changes were
made due to the resource constraints
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that had prevented the Department of
Health and Human Services from
establishing a review process for
manufacturers’ test system quality
control instructions for CLIA
compliance and the inability of many
laboratory directors to complete
certification requirements within the
time period originally specified.

II. Revisions to the Regulations

The date extensions provided by the
October 14, 1998 rule have proven to be
inadequate for the reasons set forth
below. In addition, based on our
evaluation of comments submitted in
response to the May 12, 1997 rule,
advice from the Clinical Laboratory
Improvement Advisory Committee
(CLIAC) concerning the quality control
requirements appropriate to ensure
quality testing, and the qualification
requirements for laboratory directors,
we have found it necessary to make the
following revisions to our regulations:

* We are extending from December
31, 2000, to December 31, 2002, the
current phase-in quality control
requirements for moderate and high
complexity tests. The phase-in quality
control requirements for unmodified,
moderate complexity tests cleared by
the Food and Drug Administration
(FDA) (through 510(k) or premarket
approval processes, unrelated to CLIA)
are less stringent than the requirements
applicable to high complexity and other
moderate complexity tests.

¢ We are extending from December
31, 2000, to December 31, 2002, the date
for laboratories to meet certain CLIA
quality control requirements by
following manufacturers’ FDA CLIA-
cleared test system instructions.

* We are extending from December
31, 2000, to December 31, 2002, the date
by which individuals with doctoral
degrees must obtain board certification
to qualify as directors of laboratories
that perform high complexity tests.

These revisions are discussed in more
detail below.

A. Quality Control Requirements

42 CFR 493.1202 contains the quality
control requirements applicable to
moderate and high complexity tests and
allows a laboratory that performs tests of
moderate complexity, using test systems
cleared by the FDA through the section
510(k) or premarket approval processes,
until December 31, 2000, to comply
with the quality control provisions of
part 493, subpart K, by meeting less
stringent quality control requirements,
as long as the laboratory has not
modified the instrument, kit, or test
system’s procedure.

Section 493.1203, effective beginning
December 31, 2000, establishes a
mechanism for laboratories using
commercial, unmodified tests to fulfill
certain quality control requirements by
following manufacturers’ test system
instructions that have been reviewed
and determined by the FDA to meet
applicable CLIA quality control
requirements. Implementation of this
review process, however, depended
upon the availability of sufficient
additional resources necessary to meet
the projected workload. These resources
were not available due to financial and
other constraints of the program.

Following the publication of some of
the previous extensions, we received
comments that the current quality
control requirements are not appropriate
for some test methodologies, and that a
comprehensive quality control
regulation should be developed to
address current quality control needs. A
final rule addressing quality control
issues raised by these commenters is
close to completion; however, it will not
be published by December 31, 2000.
Commenters also raised issues that
stressed the need to ensure that the
quality control requirements are
practical and flexible enough to
accommodate different testing sites and
test systems that range from current
methodologies to new and emerging
technologies, in order to not impede
access. We must also, as the
commenters suggest, base the
requirements on technical
considerations as well as their impact
on patient care.

To assist us in determining the types
of quality control requirements
necessary to monitor laboratory test
performance, we also considered advice
provided by the CLIAC, as well as
information obtained from a public
meeting held in September 1996 for
manufacturers and others to make
presentations on quality control.

Due to the complexity of the issues
that must be addressed, we are
extending the December 31, 2000 sunset
date for quality control standards in
§493.1202 to December 31, 2002, and
extending the effective date for
§493.1203 from December 31, 2000 to
December 31, 2002, to allow laboratories
to continue to meet current regulations
until we make further determinations
regarding quality control issues. We are
extending the effective date for these
sections to ensure that we have
sufficient time to develop final rules
concerning quality control that address
new technology, including point-of-care
testing, molecular methods and
advances in testing in the specialties
and subspecialties. Subsequent to the

publication of the final regulations and
prior to the actual implementation of
the revised requirements, we must
develop new surveyor guidelines,
design new survey forms, reprogram the
CLIA data system, conduct surveyor
training, and inform and educate the
laboratory community, State programs
with CLIA-exempt laboratories and
HCFA-approved accreditation
organizations. Time must be allocated
for HCFA-approved State licensure
programs and HCFA-approved
accreditation organizations to review
their requirements and determine
whether they must make changes to
maintain their overall equivalency with
the CLIA requirements. State programs
with CLIA-exempt laboratories may
need to make changes to their State laws
and implementing regulations.
Accreditation organizations may also
need time to revise policies and
requirements and have them approved
by their organizations for adoption. An
implementation period will provide
States and accreditation organizations
the time needed to make changes to
their program requirements and for their
subsequent review by CDC and HCFA.
Failure to provide sufficient time for
education and implementation could
cause confusion and interfere with
laboratories’ continued compliance with
CLIA requirements and jeopardize the
continued equivalency of State
programs with CLIA-exempt
laboratories and accreditation
organizations.

B. Laboratory Director Qualifications

Section 493.1443(b)(3) provides that a
director of a laboratory performing high
complexity testing, who has an earned
doctoral degree in a chemical, physical,
biological, or clinical laboratory science
from an accredited institution, must be
certified by a board recognized by the
Department as of December 31, 2000.
The phase-in was designed to allow the
Department adequate time to review
requests for approval of certification
programs and to ensure that a laboratory
director with a doctoral degree had
sufficient time to successfully complete
the requirements for board certification.

As stated previously in the preamble
to the December 1994 final rule, a
number of comments to the February
1992 final rule suggested that board
certification not be a mandatory
requirement for currently employed
individuals. In addition, CLIAC
suggested the development of
alternative provisions to qualify
currently employed individuals with a
doctoral degree on the basis of
laboratory training or experience, in lieu
of requiring board certification.
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We are extending the date by which
an individual with a doctoral degree
must possess board certification to
qualify as a director of a laboratory that
performs high complexity testing to
December 31, 2002. This extension will
allow time for review of the
qualifications required for laboratory
director to determine whether
modifications should be made for
inclusion in the final rule being
developed.

In summary, we are extending the
phase-in period in § 493.1443(b)(3) from
December 31, 2000, to December 31,
2002.

III. Waiver of Proposed Rulemaking
and Delayed Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
proposed rules. The notice of proposed
rulemaking includes a reference to the
legal authority under which the rule is
proposed and the terms and substance
of the proposed rule or a description of
the subjects and issues involved. This
procedure can be waived, however, if an
agency finds good cause that a notice-
and-comment procedure is
impracticable, unnecessary, or contrary
to the public interest and incorporates a
statement of the finding and its reasons
in the rule issued.

The revisions in this final rule are
essential, because if the dates for quality
control requirements are not extended,
many laboratories performing moderate
complexity testing will be faced
unnecessarily with meeting more
stringent and burdensome quality
control requirements at a time when we
are actively working to revise these
same quality control requirements.
While this activity is nearly complete,
the issues we are addressing are many
and complex, particularly in light of
changing technologies. Since we will be
revising the quality control
requirements in the reasonably near
future, to impose more stringent
requirements now is unreasonable,
unnecessary, and confusing. With
respect to the personnel standards
addressed in this rule, if the date is not
extended, those individuals currently
qualified as laboratory directors under
the phase-in requirements based on
their doctoral degree and laboratory
training and work experience would no
longer qualify to serve as directors of
laboratories performing high complexity
testing. Since we are contemplating
revisions that would allow individuals
with a doctoral degree to qualify under
alternative provisions that would
recognize their laboratory training and
experience, we would not want to

disenfranchise these currently
employed directors at this time.
Extending the dates governing
laboratory director qualifications will
provide the opportunity for individuals
with a doctoral degree who have
laboratory training and experience, but
do not have board certification to
continue to qualify as laboratory
directors of high complexity testing
while we consider appropriate revisions
to the CLIA regulations.

Accordingly, we believe that it is
impracticable, unnecessary, and not in
the public interest to engage in
proposed rulemaking and believe there
is good cause for not doing so and are
therefore issuing this final rule with a
60-day comment period. To do
otherwise would create confusion
among laboratories in understanding the
requirements they must meet with
respect to quality control and laboratory
director qualifications. It could also
impose unnecessary burdens on
laboratories and hardships on persons
affected by these requirements. Because
current regulations will expire on
December 31, 2000, additional urgency
has been placed on the implementation
of this rule. We, therefore, believe there
is good cause to waive a delay in the
effective date of this rule. To do
otherwise would create unnecessary
confusion among laboratories in
understanding the requirements they
must meet with respect to quality
control and laboratory director
qualifications. It could also impose
unnecessary burdens on laboratories
and hardships on individuals affected
by these requirements.

IV. Regulatory Impact Statement

Consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612), we prepare a regulatory
flexibility analysis unless we certify that
a rule will not have a significant
economic impact on a substantial
number of small entities. For purposes
of the RFA, all laboratories are
considered to be small entities.
Individuals and States are not included
in the definition of a small entity.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. That analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 50 beds.

Extending the phase-in periods will
continue the quality control and

personnel requirements in effect prior to
December 31, 2000, allow adequate time
for addressing all concerns with respect
to revising quality control requirements,
and not change costs, savings, burden,
or opportunities to manufacturers,
laboratories, individuals performing
tests, or patients undergoing the tests.

For these reasons, we have
determined, and the Secretary certifies,
that this regulation does not result in a
significant impact on a substantial
number of small entities and does not
have a significant effect on the
operations of a substantial number of
small rural hospitals. Therefore, we are
not preparing analyses for either the
RFA or section 1102(b) of the Act.

The Unfunded Mandates Reform Act
of 1995 also requires (in section 202)
that agencies prepare an assessment of
anticipated costs and benefits for any
rule that may result in annual
expenditures by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. The final
rule has no consequential effect on
State, local, or tribal governments. We
believe the private sector costs of this
rule fall below these thresholds, as well.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

V. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the major comments in the
preamble to that document.

List of Subjects in 42 CFR Part 493

Grant programs-health, Health
facilities, Laboratories, Medicaid,
Medicare, Reporting and recordkeeping
requirements.

42 CFR chapter IV, part 493 is
amended as set forth below:

PART 493—LABORATORY
REQUIREMENTS

1. The authority citation for part 493
continues to read as follows:

Authority: Sec. 353 of the Public Health
Service Act, secs. 1102, 1861(e), and the
sentence following sections 1861(s)(11)
through 1861(s)(16) of the Social Security Act
(42 U.S.C. 263a, 1302, 1395x(e), and the
sentence following 1395x(s)(11) through
1395x(s)(16)).
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§493.1202 [Amended]

2.In §493.1202, in the section
heading, remove ‘“December 31, 2000”
and add in its place “December 31,
2002”.

§493.1203 [Amended]

3.In §493.1203, in the section
heading, remove ‘“December 31, 2000”
and add in its place “December 31,
2002”.

§493.1443 [Amended]

4. Section 493.1443 is amended as set
forth below:

a. In §493.1443(b)(3)(ii) introductory
text, remove ‘“‘December 31, 2000,” and
add in its place “December 31, 2002,”.

b. In §493.1443(b)(3)(ii)(C), remove

“December 31, 2000,” and add in its
place “December 31, 2002,”.
(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program; Catalog of Federal Domestic
Assistance Program No. 93.773, Medicare—
Hospital Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: November 20, 2000.

Jeffrey P. Koplan,
Director, Centers for Disease Control and
Prevention.
Dated: November 28, 2000.
Michael M. Hash,
Acting Administrator, Health Care Financing
Administration.
Dated: December 18, 2000.
Donna E. Shalala,
Secretary.
[FR Doc. 00-33288 Filed 12—-26—-00; 1:13 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Parts 160 and 164
RIN 0991-AB08

Technical Corrections to the Standards
for Privacy of Individually Identifiable
Health Information Published
December 28, 2000

AGENCY: Office of the Assistant
Secretary for Planning and Evaluation,
DHHS.

ACTION: Technical corrections to final
rule.

SUMMARY: These technical corrections
address changes that inadvertently were
excluded from the preamble of the
Standards for Privacy of Individually
Identifiable Health Information
published December 28, 2000.

DATES: The effective date of these
changes is February 26, 2001, the same
as the effective date of the Standards for
Privacy of Individually Identifiable
Health Information published December
28, 2000.

FOR FURTHER INFORMATION CONTACT:
Kimberly Coleman, 1-866—OCR—PRIV
(1-866—627—-7748) or TTY 1-866—788—
4989.

Technical Corrections

Correction 1: In the section-by-section
description of the rule provisions, under
the description of section 164.510(a)—
Use and Disclosure for Facility
Directories, paragraphs seven and eight
beginning “We believe that allowing
clergy . . .,” and “More specifically,

. .,” are deleted and replaced with the
following:

We believe that allowing clergy access
to patient information pursuant to this
section does not violate the
Establishment Clause because the
exemption from the final rule’s
authorization requirement for disclosure
to clergy of the specified protected
health information is a permissible
religious accommodation. The purpose
and effect of this provision is to
alleviate significant governmental
interference with the exercise of
religion, and we anticipate that the
exemption would rarely, if ever, impose
any significant burdens on patients or
other individuals.

Without this exemption, covered
entities would have to obtain
authorizations before disclosing the
limited protected health information to
clergy, thereby making is more difficult
than it commonly has been for clergy to
provide services to patients.
Accordingly, the clergy exemption
permitting limited disclosure of
protected health information in the
circumstances noted above is
“rationally related to the legitimate
purpose of alleviating significant
governmental interference with the
ability of religious organizations to
define and carry out their religious
missions.” Corporation of the Presiding
Bishop of Jesus Christ of Latter-Day
Saints v. Amos, 483 U.S. 327, 339
(1987). Moreover, in certain cases the
clergy exemption might also alleviate
significant governmental interference
with patients’ religious exercise that the
final rule’s authorization requirement
otherwise would impose—for example,
by eliminating delay that might inhibit
the ability of a patient to obtain
sacraments provided during last rights.

Correction 2: In the section-by-section
discussion of comments, under the
discussion of section 164.534—
EFFECTIVE DATE AND COMPLIANCE

DATE, the last sentence of the second
paragraph should be replaced with the
following language. Although the
regulation is effective as of 60 days from
publication in the Federal Register,
section 1175 of HIPAA makes clear that
no covered entity shall be required to
comply with any standard or
implementation specification for 24
months (or 36 months for small health
plans). We will not enforce the
regulation prior to those dates, and the
regulation’s provisions will not preempt
or otherwise alter state or other law
prior to those dates. A covered entity
may, or course, voluntarily implement
policies that would comply with the
regulation prior to those dates, but the
regulation itself will neither compel
disclosure nor provide a basis to refuse
disclosure. We intend, therefore, for all
of the provisions of the rule to come
into force in 24 months (or 36 months
for small health plans).

Dated: December 27, 2000.
LaVerne Burton,
Executive Secretary.
[FR Doc. 00—33444 Filed 12—-27-00; 1:33 pm]
BILLING CODE 4150-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 980414095-8240-02; I.D.
121800D]

Fisheries of the Northeastern United
States; Dealer Reporting Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of termination of
the deferral of Interactive Voice
Response (IVR) System reporting
requirements for Atlantic cod and
haddock purchases.

SUMMARY: NMFS announces that it is
terminating the current deferral of IVR
reporting requirements of Atlantic cod
and haddock beginning January 28,
2001. One of the management measures
for Atlantic cod includes two
conditional 1-month closures in the
Gulf of Maine (GOM) when the trigger
of 1.67 million lbs (759 mt) is reached.
One management measure for haddock
is an adjustment to the daily landing
limit as specified in Framework 33 to
the Northeast Multispecies Fishery
Management Plan (FMP) to provide the
industry with the opportunity to harvest
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at least 75 percent of the total allowable
catch (TAC) for the 2000-2001 fishing
year (TAC=6,252 mt, 75 percent
TAC=4,689 mt). If the Regional
Administrator, Northeast Regional
Office, NMFS (RA) projects that less
than 75 percent of the TAC for haddock
will be harvested by the end of the
fishing year NMFS may adjust, through
publication of a notification in the
Federal Register, the trip limit per DAS
and/or the maximum trip limit to an
amount that is determined to be
sufficient to allow harvesting of at least
75 percent of the target TAGC, but not to
exceed the target TAC. This termination
of deferral for Atlantic cod and haddock
is necessary to collect accurate data on
a real-time basis to ensure that these
fisheries are maintained at sustainable
levels. Any dealer issued a Northeast
(NE) Multispecies permit must submit,
through the IVR system, a weekly
summary of Atlantic cod and haddock
purchased beginning January 28, 2001.

DATES: Effective January 28, 2001.

FOR FURTHER INFORMATION CONTACT:
Sandra Arvilla, (978) 281-9255 or
Gregory Power, (978) 281-9304.

SUPPLEMENTARY INFORMATION: To
effectively monitor landings of quota-
managed species on a timely basis,
NMEFS issued a final rule (63 FR 52639,
October 1, 1998) requiring federally-
permitted dealers to submit a weekly
summary of purchases of quota-
managed species through the IVR
system within 3 days of the end of the
reporting week. To minimize the burden
of dealer reporting requirements, the
regulations implementing the use of an
IVR system also include authorization
(50 CFR 648.7(a)(ii)) for the RA to defer
the IVR reporting requirements for any
species if landings are not expected to
reach levels that would cause the
applicable target exploitation rate
specified in the FMP for that species to
be achieved, resulting in specific
management changes. At that time the
RA deferred IVR reporting requirements
for Atlantic mackerel, butterfish and,

regulated NE Multispecies, which
included Atlantic cod and haddock.

In order to effectively monitor
Atlantic cod and haddock landings
relative to the trigger and TAC, NMFS
is requiring any dealer issued a NE
Multispecies permit to submit, through
the IVR system, a weekly summary of
Atlantic cod and haddock purchases
beginning January 28, 2001. IVR reports
must be submitted within 3 days of the
end of the reporting week. If the RA
determines that weekly IVR reports of
Atlantic cod and haddock purchases are
no longer necessary, notification of
deferral will be published in the Federal
Register.

Dealers must continue to report
through the IVR system, their purchases
of the species specified in 50 CFR
648.7(a) for which IVR reporting
requirements have not been deferred.
Currently, these species are summer
flounder, scup, black sea bass, Illex
squid and Loligo squid, spiny dogfish,
and Atlantic bluefish. If no purchases of
any quota-managed species are made
during the reporting week, a negative
report, so stating, must be submitted.

As specified in 50 CFR 648.7(a)(1),
dealers must continue to report
purchases of all species, including those
species for which IVR reporting has
been deferred, on the detailed written
reports.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 22, 2000.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 00-33223 Filed 12—-28-00; 8:45 am]

BILLING CODE: 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 000119014-0137-02; 1.D.
080700C]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries;
Adjustments to the 2000 Summer
Flounder, Scup and Black Sea Bass
Commercial Quotas

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment
for 2000; correction.

SUMMARY: NMFS publishes additional
adjustments to the 2000 commercial
summer flounder and black sea bass
quotas. This action complies with the
regulations that implement the Fishery
Management Plan for the Summer
Flounder, Scup, and Black Sea Bass
Fisheries (FMP), which specifies that
summer flounder landings in excess of
a given state’s individual commercial
quota be deducted from that state’s
quota for the following year. Similarly,
for black sea bass, the FMP specifies
that landings in excess of a quota for a
given quarter be deducted from the
quota for the same quarter in the
following year. The intent of this action
is to account for additional 1999
summer flounder landings reported in
Massachusetts, New Jersey, and
Maryland, and to correct Delaware
landings downward and the black sea
bass landings data for 1999 Quarters 2,
3,and 4.

DATES: Effective December 29, 2000,
through December 31, 2000.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fisheries Policy Analyst, (978)
281-9273, fax 978—-281-9135, e-mail
paul.h.jones@noaa.gov.
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SUPPLEMENTARY INFORMATION:

Background

At 65 FR 33486, May 24, 2000, NMFS
published final specifications for the
2000 summer flounder, scup, and black
sea bass fisheries, which included
preliminary 1999 landings and quota
adjustments. At 65 FR 50463, August
18, 2000, and corrected at 65 FR 69886,
November 21, 2000, NMFS announced
adjustments to the 2000 summer
flounder, scup, and black sea bass
commercial quotas based on updated
1999 landings data. Additional
adjustments are necessary through this
notification due to the receipt of late
1999 summer flounder landings data
from the Commonwealth of
Massachusetts, and the States of New
York, New Jersey, Maryland, and
Delaware. In addition, some black sea
bass landings reported by the State of
Delaware in 1999 were double-counted,

and landings from non-limited access
black sea bass vessels that landed south
of Cape Hatteras Light, North Carolina,
were incorrectly counted, meaning that
the final 1999 landings were lower than
announced in the August 18, 2000,
Federal Register.

Summer Flounder

The 1999 quota, preliminary 1999
landings, and the resulting 1999
overages for all states for summer
flounder are given in Table 1. The
following states recorded landings of
summer flounder different from those
reported in the August 18, 2000, and
November 21, 2000, Federal Register:
MA, +7,357 1b (3,337 kg); NY, +145 lb
(66 kg); NJ, +241 1b (109 kg); DE, -376
Ib (171 kg); and MD, +16 b (7 kg).

The resulting adjusted 2000
commercial quota for each state is given
in Table 2, taking into account both the
1999 quota overages published in the

August 18, 2000, and November 21,

2000, Federal Register and the

additional landings previously noted.
Black Sea Bass

The 1999 quotas (by quarter),
preliminary 1999 landings (by quarter)
and resulting overages for black sea bass
for all quarters are given in Table 5.
Changes in landings from those reported
in the August 18, 2000, Federal Register
are as follows: Quarter 1, -3,792 1b
(1,720 kg); Quarter 2, -26,088 1b (11,834
kg); Quarter 3, -18,104 1b (8,212 kg); and
Quarter 4, -39,377 1b (17,861 kg).

Corrections

In the document published at 65 FR
50643, August 18, 2000 [FR Doc. 00-
21100] the following corrections are

made.

On page 50464, Tables 1 and 2 are
replaced in their entirety as follows.

TABLE 1. SUMMER FLOUNDER PRELIMINARY 1999 LANDINGS AND OVERAGES BY STATE

1999 Quota Preliminary 1999 Landings 1999 Overage
State
Lb Kg?t Lb Kg?t Lb Kg?t
4,450 2,018 5,778 2,621 1,328 602
51 23 0 0 0 0
757,842 343,751 812,540 368,568 54,698 24,811
1,742,583 790,422 1,636,528 742,317 0 0
238,516 108,189 245,219 111,229 6,703 3,040
860,006 390,099 804,048 364,716 0 0
1,853,926 840,927 1,917,973 869,993 64, 047 29,052
(25,739)2 (11,675)2 7,541 3,421 (33,280)2 (15,096)2
202,354 91,786 201,013 91,180 0 0
2,120,696 961,932 2,195,832 996,012 75,136 34,081
2,974,589 1,349,274 2,800,749 1,270,398 0 0
10,755,013 4,866,746 10,627,221 4,820,455

1Kilograms are as converted from pounds, and the column may not total correctly due to rounding.2Parentheses indicate a negative number.
STotal quota is the sum of all states having allocation. A state with a negative number has an allocation of zero. Total quota and total landings do
not equal overage because they reflect positive quota balances in several states.

TABLE 2. SUMMER FLOUNDER PRELIMINARY ADJUSTED 2000 QUOTAS BY STATE

2000 Initial Quota

2000 Adjusted Quota

State

Lb Kgt Lb Kgt
5,284 2,397 3,956 1,794
51 23 51 23
757,834 343,748 703,136 318,943
1,742,566 790,041 1,742,566 790,415
250,788 113,756 244,085 110,715
849,672 385,405 849,672 385,404
1,858,346 842,931 1,794,299 813,894
1,977 897 (31,303)2 (14,199)2
226,568 102,770 226,568 102,771
2,368,546 1,074,354 2,293,410 1,040,273
3,049,560 1,383,257 3,049,560 1,383,257
11,109, 214 5,039,055 10,876,000 4,947,489

1Kilograms are as converted from pounds, and the column may not total correctly due to rounding.2 Parentheses indicate a negative number.

3Total quota is the sum of all states having allocation. A state with a negative number has an allocation of zero.
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On page 50465, Tables 5 and 6 are
replaced in their entirety as follows.
TABLE 5. BLACK SEA BASS PRELIMINARY 1999 LANDINGS AND OVERAGES BY QUARTER
1999 Quota * Preliminary 1999 Landings 1999 Overage
Quarter
Lb Kg 2 Lb Kg 2 Lb Kg 2
1. (Jan —Mar) ..... 1,168,860 530,186 712,196 323,052
2. (Apr =Jun) ..... 885,115 401,481 1,036,067 469,960 150,952 68,472
3. (Jul =Sep) ...... 372, 983 169,182 507,139 230,038 134,156 60,853
4. (Oct —Dec) ..... 598,043 271,268 705,996 320,240 107,953 48,968
Total ..ccovvveeeeennns 3,025,000 1,372,117 2,961,398 1,343,290

1 Reflects quotas as published on August 26, 1999 (64 FR 46596). 2 Kilograms are as converted from pounds, and the column may not total

correctly due to rounding.

TABLE 6. BLACK SEA BASS PRELIMINARY ADJUSTED 2000 QUOTAS BY QUARTER

2000 Initial Quota

2000 Adjusted Quota

Quarter
Lb Kgt Lb Kg 1
1. (JAN —MAI) i 1,168,760 530,141 1,168,760 530,141
2. (APF —JUN) i 885,040 401,447 734,088 332,982
3. (Jul -Sep) .... 372, 951 169,168 238,795 108,317
4. (Oct —Dec) ... 597,991 271,244 490,038 222,281
TOLAl oo 3,024,742 1,372,000 2,631,681 1,193,721

1Kilograms are as converted from pounds, and the column may not total correctly due to rounding.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 21, 2000.
Clarence Pautzke,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 00-33221 Filed 12—28-00; 8:45 am]
BILLING CODE: 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 000927275-0347-02; 1.D.
082800F]

RIN 0648-A031

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 12

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; announcement of
approval of an amendment to a fishery
management plan, and announcement
of disapproval of overfished species
rebuilding plans.

SUMMARY: NMF'S issues this final rule to
remove references to foreign and joint
venture fishing in the West Coast
groundfish regulations. The Pacific
Fishery Management Council (Council)
prepared Amendment 12 to the Pacific
Coast groundfish Fishery Management
Plan (FMP) to provide framework
procedures for developing overfished
species rebuilding plans, for setting
guidelines for rebuilding plan contents,
and for sending rebuilding plans to
NMFS for review and approval/
disapproval. This action also announces
NOAA approval of Amendment 12, and
revocation of NMFS prior approval for
the overfished species rebuilding plans
for West Coast lingcod, bocaccio, and
Pacific ocean perch (POP).

DATES: Effective January 29, 2001.
ADDRESSES: Copies of Amendment 12 to
Pacific Coast Groundfish FMP, and the
Environmental Assessment/Regulatory
Impact Review are available from
Donald Mclsaac, Executive Director,
Pacific Fishery Management Council,
2130 SW Fifth Avenue, Suite 224,
Portland, OR 97201. Send comments
regarding the reporting burden estimate
or any other aspect of the collection-of-
information requirements in this final
rule, including suggestions for reducing
the burden, to one of the NMFS
addresses and to the Office of
Management and Budget (OMB),
Washington, D.C. 20503 (ATTN: NOAA
Desk Officer). Send comments regarding
any ambiguity or unnecessary
complexity arising from the language

used in this rule to Donna Darm or
Rebecca Lent.

FOR FURTHER INFORMATION CONTACT.:
Yvonne deReynier or Becky Renko at:
phone, 206-526-6140; fax, 206-526-6736,
and email, yvonne.dereynier@noaa.gov
or becky.renko@noaa.gov; or Svein
Fougner at: phone, 562-980-4000; fax,
562-980-4047; and email,
svein.fougner@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the internet at the
website of the Office of the Federal
Register: http://www.access.gpo.gov/su-
docs/aces/aces 140.html.

Background

The Council prepared Amendment 12
to provide a framework within the
Pacific Goast Groundfish FMP to set
guidelines and requirements for
overfished species rebuilding plans.
This framework integrates the
rebuilding plan development process
into the Council’s current stock
assessment and annual specifications
processes, to accommodate the
complexities of the fishery and to
ensure that rebuilding measures for
overfished species may begin as soon as
possible after the initial determination
that a species is overfished. Amendment
12 also declares the West Coast
groundfish resource to be fully utilized
by domestic harvesting and processing
entities.
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The notice of availability for
Amendment 12 was published on
September 8, 2000 (65 FR 54475), and
NMFS requested public comments on
Amendment 12 through November 7,
2000. A proposed rule to implement
Amendment 12 was published on
October 6, 2000 (65 FR 59814). NMFS
requested public comment on the
proposed rule through November 20,
2000. During the comment period on the
notice of availability for Amendment 12,
NMEFS received two letters of comment,
which are addressed later in the
preamble to this final rule. NMFS
received no letters of comment on the
proposed rule itself.

Approval of Amendment 12;
Revocation of Approval of Overfished
Species Rebuilding Plans

The Council first dealt with
overfished species rebuilding issues in
Amendment 11 to the FMP, which was
approved on March 9, 1999. Following
its work on Amendment 11, the Council
determined that it needed to provide a
framework within the FMP that would
set guidelines and requirements for
overfished species rebuilding plans that
are required by the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). During
Amendment 12 development, the
Council was also developing rebuilding
plans for the first three groundfish
species to be declared overfished, which
were lingcod, bocaccio, and POP.

West Coast groundfish management
has undergone significant changes since
the October 1996 passage of the
Sustainable Fisheries Act, which
amended the Magnuson-Stevens Act. In
addition to addressing new legislative
requirements, the Council has had to
revise groundfish management to
account for recent scientific information
that shows that West Coast groundfish
stocks are less productive than similar
groundfish species around the world,
and less productive than prevailing
scientific studies had predicted in 1998
and prior years. This new information
on the lower productivity of West Coast
groundfish has made evident the need
for more conservative groundfish
management to both buffer against
future stock declines and make up for
historic, unintentional over-harvest.
Based on these scientific revelations, the
Council initially assumed that
implementing the Magnuson-Stevens
Act for West Coast groundfish fisheries
would result in several species being
declared overfished. Amendment 12’s
overfished species rebuilding plan
framework was designed to ensure that
rebuilding measures for overfished
species could begin as soon as possible

after official determination of a species
as overfished and to recognize the
complexity of the fishery and the
possible interaction of management
measures for different species.
Amendment 12 was also intended to
provide the Council with overarching
guidance on rebuilding plans for a
fishery in which multiple rebuilding
plans would be required at the same
time.

During the Council’s development
phase for Amendment 12, the Council
was also crafting its first rebuilding
plans for lingcod, bocaccio, and POP.
These plans were implemented for the
year 2000 through the annual
specifications and management
measures, and were submitted for
NMFS approval in March 2000. NMFS
announced approval of the rebuilding
plans on September 5, 2000 (65 FR
53646). Shortly afterward, on September
8, 2000 (65 FR 54475), NMFS
announced availability of Amendment
12 for public review, and accepted
comments through November 7, 2000.

Amendment 12 revised the FMP to
define standards and the process for
developing rebuilding plans for
overfished species. Among other things,
Amendment 12 requires that the
Council submit rebuilding plans in the
same time frame as the annual
groundfish specifications and
management measures process; requires
that optimum yield (OY)
recommendations within the annual
specifications process be consistent
with the goals and objectives of
rebuilding plans; allows revision of
species-specific allocations between the
open access and limited entry fisheries
to protect overfished stocks; sets goals
and objectives for all rebuilding plans;
and describes contents of rebuilding
plans.

During the public comment period for
Amendment 12, NMFS considered
whether to approve or disapprove
Amendment 12, and considered
whether the earlier-approved rebuilding
plans for lingcod, bocaccio, and POP
met the guidelines of Amendment 12.
On December 7, 2000, NMFS approved
Amendment 12 to the Pacific Coast
Groundfish FMP, and based on that
amendment, revoked prior approval of
overfished species rebuilding plans for
lingcod, bocaccio, and POP. NMFS
determined that while the three
rebuilding plans specify adequately
protective harvest limits for these three
species, the rebuilding plans do not
meet all of the rebuilding plan
requirements described in Amendment
12, and are not adequately explained
and analyzed. The groundfish fisheries
will continue to operate under measures

implementing the rebuilding plans for
lingcod, bocaccio, and POP in 2001;
however, the Council has been
instructed to re-submit rebuilding plans
for these three species for the 2002
fishing year cycle and beyond, which
begins January 1, 2002. NMFS rationale
for approving Amendment 12 is further
described in the responses to comments
received on Amendment 12, which
follows.

NMEFS received two letters of
comment on Amendment 12 during the
60-day public comment period for
Amendment 12, as established by the
Notice of Availability (65 FR 54475,
September 8, 2000). NMFS received no
letters of comment on the proposed rule
to implement Amendment 12, nor did
the letters commenting on Amendment
12 address the issues associated with
proposed regulatory changes. Both of
the letters of comment were received
from environmental organizations.
Comments received on Amendment 12
are summarized as follows:

The main concern from the
commenters is that Amendment 12 does
not require rebuilding plans to be plan
amendments or regulations, and that the
plans do not meet all of the
requirements of the Magnuson-Stevens
Act. NMFS believes the format of
Amendment 12 is appropriate, and
because of the complexity of the
groundfish fishery, the flexibility of the
framework process makes sense for
rebuilding plans, just as it does for other
aspects of the FMP. While the plans
themselves will not be amendments or
regulations, the process and standards
for plans is established by plan
amendment. Furthermore, the
requirements of rebuilding plans will be
as binding as the requirements of a plan
amendment, and the rebuilding plans
will be implemented through
regulations (annual OY determinations,
annual management measures, and
possibly other regulations appropriate
for the purpose).

The framework for rebuilding plans is
similar to the framework for other
management measures in this and other
FMPs. Many management measures are
not specifically established in the FMP;
rather they are authorized by, and
developed under, procedures set up in
the FMP. Nonetheless, management
measures still must comply with the
requirements of the statute and other
applicable law. The same will apply for
the rebuilding framework. The
rebuilding plans will need to be
developed in accordance with
Amendment 12, and after approval by
NMFS, all management measures
implementing the FMP must be
consistent with the Magnuson-Stevens
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Act, the FMP, and the approved
rebuilding plans.

The process NMFS anticipates under
Amendment 12 is more complex and
more transparent than the process used
for the initial three rebuilding plans.
NMEFS expects the Council to begin the
process earlier, so there will be more
time during the Council process in
which to develop alternative rebuilding
strategies, and the possible management
measures to achieve rebuilding and
assess the risks and benefits of these
strategies and management measures.
This will include more time for public
review and comment during the Council
development and adoption phase. In
addition, NMFS will provide an
opportunity for public comment after it
receives the rebuilding plan from the
Council before it makes the approval/
disapproval decision.

While the plan itself that would be
approved by NMFS may not contain a
specific measure that will remain in
place for the duration of the rebuilding
plan, it would explain the types of
measures that could achieve rebuilding.
In addition, the Council must forward,
along with the plan, its
recommendations on how to initially
implement the plan. These could be as
simple as an initial OY level, and initial
trip limit levels for specific species. Or,
for other species, the initial
implementing regulations could include
new allocation schemes, closed areas, or
closure of specific fisheries. There may
be a variety of management measures
that could affect rebuilding of specific
stocks. The most logical rebuilding
measure may change as the health and
abundance of other related stocks
change because of the interaction of
management measures for different
species. Therefore, under Amendment
12, the implementing management
measures could change consistent with
changes in the fishery, as long as they
remain consistent with the approved
rebuilding plans.

In short, a rebuilding plan must
demonstrate how it will meet the
rebuilding requirements of the
Magnuson-Stevens Act. Once a
rebuilding plan is approved,
management measures under the FMP
must be consistent with the rebuilding
plan.

Comments and Responses

Comment 1: There is no need for
Amendment 12, because it provides
guidance on overfished species
rebuilding plans when such guidance is
already provided in the Magnuson-
Stevens Act, NMFS national standard
guidelines (50 CFR part 600) and in

NMFS Technical Guidance for
complying with National Standard 1.

Response: NMFS disagrees. While the
Magnuson-Stevens Act, NMFS national
standard guidelines (50 CFR part 600)
and NMFS Technical Guidance for
complying with National Standard 1 do
provide guidance on implementing
National Standard 1, they do not
provide a process for developing
rebuilding plans that is tailored to the
needs of the Pacific Coast groundfish
fishery or its management challenges.
FMPs and FMP amendments have
traditionally served the purpose of
providing fishery-specific goals,
objectives, and guidance for Councils
working to meet the requirements of the
Magnuson-Stevens Act.

Comment 2: Amendment 12 violates
the Magnuson-Stevens Act because it
does not require that rebuilding plans
take the form of an FMP, FMP
amendment, or proposed regulations.

Response: NMFS disagrees. An FMP
is not necessary for West Coast
groundfish rebuilding plans because
there already exists a West Coast
Groundfish FMP. Amendment 12 does
not contemplate FMP amendments for
each rebuilding plan, because the time-
consuming process and lack of
flexibility associated with FMP
amendments would hamper the
Council’s ability to implement
appropriately conservative rebuilding
measures as quickly and efficiently as
possible. Under the rebuilding plan
process described in Amendment 12,
rebuilding plans will evolve swiftly out
of the annual stock assessment process,
and then regulations to implement those
plans will be set in place as part of the
annual groundfish specifications and
management measures or through a
separate rulemaking, as necessary.
NMFS approves of this process for a
large, multi-species FMP, where the
Council is systematically developing
information on depleted stocks to
determine whether such stocks are
“overfished.” With 82 groundfish
species managed under the FMP, NMFS
supports a Council process to quickly
identify overfished stocks and
implement rebuilding measures for
those stocks that can take into account
the interaction of rebuilding measures
for all overfished stocks.

Amendment 12 requires that
rebuilding plans, among other things,
“develop harvest sharing plans for the
rebuilding period and for when
rebuilding is completed, and set harvest
levels that will achieve the specified
rebuilding schedule.” Under
Amendment 12, long-term harvest levels
or rates would be specified in each
rebuilding plan, and annual harvest

levels would be implemented through
annual specifications and management
measures. A wide variety of other
regulatory changes may also result from
rebuilding plans, depending on the life
history characteristics of the particular
protected stock. For example, in the
cowcod rebuilding plan adopted by the
Council in November 2001, the Council
recommended closing all groundfish
fishing within certain areas of high
cowcod abundance.

The concern that rebuilding plans be
an FMP, FMP amendment, or regulation
relates to NMFS’s ability to make sure
that the Council complies with
Magnuson-Stevens Act requirements.
NMEFS believes that rebuilding plans
and implementing measures must
comply with the Magnuson-Stevens Act
and provisions under the framework of
Amendment 12. NMFS will review the
annual specifications and management
measures and other regulations
recommended by the Council each year
to make sure they fully meet the
requirements of each rebuilding plan.

Comment 3: Rebuilding plans must
modify the FMP to incorporate
rebuilding optimum yields (OYs). There
is no discussion in Amendment 12 as to
how rebuilding plans will be set
consistent with the OY definition in the
Magnuson-Stevens Act. Nothing in
Amendment 12 requires that a
rebuilding plan specify constraints on
fishing (or other activities) in order to
rebuild a stock from its overfished
condition.

Response: Amendment 11 to the FMP
provided a definition of QY that
matches the Magnuson-Stevens Act
definition of that term, “Optimum yield
means the amount of fish which will
provide the greatest overall benefit to
the U.S., particularly with respect to
food production and recreational
opportunities, and taking into account
the protection of marine ecosystems, is
prescribed as such on the basis of the
maximum sustainable yield from the
fishery as reduced by any relevant
economic, social, or ecological factor;
and in the case of an overfished fishery,
provides for rebuilding to a level
consistent with producing the
maximum sustainable yield in such
fishery.” Amendment 11 also defined
the biomass level (generally B25%) at
which a West Coast groundfish stock is
considered to be overfished, and the
harvest rate at which overfishing is
considered to occur.

Section 5.3.2 of the FMP reads in part,
“Reduction in catches or fishing rates
for either precautionary or rebuilding
purposes is an important component of
converting values of ABC to values of
OY.” Additionally, at Section 5.3.6, the
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FMP reads, ““As required by the
Magnuson-Stevens Act, within 1 year of
being notified by the Secretary [of
Commerce] that a stock is overfished or
approaching a condition of being
overfished, the Council will prepare a
recommendation to end the overfished
condition and rebuild the stock(s) or to
prevent the overfished condition from
occurring.”

In short, Amendment 12 does not
need to specifically address OY as
suggested in the comment, because
Amendment 11 of the FMP and the
Magnuson-Stevens Act have done so
and provide adequate guidance and
constraints. NMFS annually reviews OY
recommendations for all species, to
ensure that they are consistent with the
Magnuson-Stevens Act.

Amendment 12, as part of the
Groundfish FMP, does require
constraints on fishing in order to rebuild
a stock from its overfished condition.
Amendment 12 states that OYs will be
consistent with rebuilding plans.
Fishery management, under the
Magnuson-Stevens Act, must achieve
OY and rebuild the fishery. As
explained above, NMFS’ view is that
management measures must be
consistent with approved rebuilding
plans.

Comment 4: Amendment 12 does not
require that conservation measures be
included in rebuilding plans.

Response: NMFS disagrees. Among
other things, Amendment 12 requires
that the rebuilding plan, “identify the
types of management measures that will
likely be imposed to ensure rebuilding
in the specified period.” This
requirement is particularly useful for
species that may benefit from a
combination of different management
revisions designed to rebuild that stock.
Amendment 12, as part of the
Groundfish FMP, does require
constraints on fishing in order to rebuild
a stock from its overfished condition.
Amendment 12 states that OYs will be
consistent with rebuilding plans.
Fishery management, under the
Magnuson-Stevens Act, must achieve
OY and rebuild the fishery. As
explained earlier, NMFS’ view is that
management measures must be
consistent with approved rebuilding
plans.

One of the main reasons for the
flexibility of having a framework
process for groundfish rebuilding plans
is the complexity of the fishery and the
interaction of different species and the
different effects of different types of
harvest. For example, for some
overfished stocks, the main rebuilding
response is to lower the QY, and to
lower trip limits and bag limits for the

overfished stock. For other stocks, the
types of management measures needed
to achieve rebuilding involve harvest of
associated species, and the appropriate
measures may change depending on the
level of abundance and location of the
associated species. Or, different
combinations of management measures
could be used to achieve the rebuilding
targets. The rebuilding plan must
discuss the possible ways to achieve
rebuilding targets (which could be one
method, or a combination of methods),
and the Council’s overall management
scheme must achieve the rebuilding
target through OYs and associated
management measures. NMFS has
advised the Council that rebuilding
plans must explain how rebuilding
could be accomplished, and be
accompanied with appropriate
management measures. Under the
process, the rebuilding plan could stay
in place if the underlying science does
not call for an amendment, but the
method of implementation could change
through regulatory changes if
appropriate.

Comment 5: Amendment 12 does not
prevent overfishing.

Response: Prevention of overfishing
was addressed in Amendment 11.
Amendment 11 to the FMP includes the
Magnuson-Stevens Act definition of
“overfishing,” and adds that for any
groundfish stock or stock complex, the
maximum allowable mortality rate will
be set at a level not to exceed the
corresponding MSY rate (Fmsy) or its
proxy. As discussed earlier, the Council
revised its default (proxy) exploitation
rates for 2001 and beyond to more
conservative levels that take into
account recent information on the
relatively low productivity of West
Coast groundfish stocks. No acceptable
biological catch (ABC) for any
groundfish species is set higher than
Fmsy or its proxy, nor is any species OY
set higher than its ABCs. Management
measures such as landings limits, size
limits, bag limits, time/area closures,
seasons, and other measures are
annually designed to keep harvest levels
within specified OYs. Before
Amendment 12 was developed, the FMP
already required that groundfish
management measures prevent
overfishing.

Comment 6: Amendment 12 illegally
allows for the mixed-stock exception
and allows overfishing.

Response: NMFS disagrees.
Amendment 12 does allow the Council
to use the mixed-stock exception to
adjust QYs for overfished species in
appropriate circumstances. However,
the mixed-stock exception is not illegal.

NMFS National Standard guidelines at
50 CFR 600.310(d)(6) state:

Harvesting one species of a mixed-stock
complex at its optimum level may result in
the overfishing of another stock component
in the complex. A Council may decide to
permit this types of overfishing only if all of
the following conditions are satisfied: (i) It is
demonstrated by analysis that such action
will result in long-term net benefits to the
Nation. (ii) It is demonstrated by analysis that
mitigating measures have been considered
and that a similar level of long-term net
benefits cannot be achieved by modifying
fleet behavior, gear selection/configuration,
or other technical characteristic in a manner
such that no overfishing would occur. (iii)
The resulting rate or level of fishing mortality
will not cause any species or evolutionarily
significant unit thereof to require protection
under the ESA.

Amendment 12 only allows the
mixed-stock exception to be used if: (1)
National Standards guidelines can be
met, and (2) any applicable rebuilding
plan’s goals and objectives can be met.
Thus far, the Council has not invoked
the mixed-stock exception in managing
groundfish. Instead, it has used a
“weak-stock management” approach, in
which harvest of healthy stocks is
curtailed to protect depleted stocks.

Comment 7: Amendment 12 fails to
require rebuilding plans to meet the
bycatch-related requirements of the
Magnuson-Stevens Act.

Response: NMFS disagrees.
Amendment 12 requires, among other
things, that rebuilding plans “promote
innovative methods to reduce bycatch
and bycatch mortality of the overfished
stock.” For overfished stocks at
extremely low biomass levels, all
harvest management is bycatch
management, because these stocks
cannot sustain directed fishing.
Amendment 12 also deals with
overfished species as bycatch by
requiring that the Council address
harvest allocation for overfished
species. Each fishery with incidental
harvest of a particular overfished
species will be constrained to reduce
sector-specific bycatch mortality of that
species.

The Council originally dealt with
Magnuson-Stevens Act bycatch
provisions in Amendment 11 to the
FMP; however, NMFS disapproved
Amendment 11’s bycatch provisions. In
June 2000, the Council approved
Amendment 13, which specifically
addresses the Council’s groundfish
bycatch issues. NMFS published a
Notice of Availability for Amendment
13 on September 22, 2000 (65 FR
57308), and the amendment is currently
under NOAA consideration for
approval/disapproval. Amendment 13
builds on Amendment 12 by giving the
Council the authority to introduce new
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management measures into the annual
specifications process (commercial trip
limits that are different by gear type,
time/area closures, recreational bag
limits, size limits, hook limits, boat
limits, and dressing requirements)
where those measures are needed to
protect overfished species. In 2000, the
Council used several of these measures
by emergency authority to prevent
incidental harvest and mortality of
overfished species. For example, the
Council limited the trawl harvest of
many species to vessels using small
footrope trawls or mid-water trawl. This
measure was designed to reduce
bocaccio and canary rockfish bycatch by
moving trawlers away from the rocky
habitats of those species. If Amendment
13 is approved, rebuilding plans and
implementing measures will be subject
to the requirements and provisions in
Amendment 13, just as they are subject
to the rest of the FMP. In any event, the
plan and management regime as a whole
must conform to Magnuson-Stevens Act
requirements.

Comment 8: Amendment 12 fails to
meet the Magnuson-Stevens Act
requirements that rebuilding plans
assess and minimize the effects of
fishing gear on essential fish habitat

Response: NMFS disagrees. One of
Amendment 12’s goals for rebuilding
plans is that they, “protect the quantity
and quality of habitat necessary to
support the stock at healthy levels in the
future.” Further, Amendment 12
requires that rebuilding plans, “identify
any critical or important habitat areas
and implement measures to ensure their
protection.”

Thus far, the Council’s recommended
measures to protect overfished and
depleted species have focused on
reducing directed and incidental harvest
of those species through either moving
the fisheries out of areas where directed
and incidental harvest is likely to occur,
or reducing harvest levels for healthy
stocks that are associated with
rebuilding stocks. These measures have
minimized opportunities for trawl
vessels to use large footrope gear on
rocky bottom, and have revised harvest
strategies for several species that co-
occur with overfished species so that
those healthy stocks (yellowtail
rockfish, chilipepper rockfish) are
harvested by mid-water trawl gear. New
measures for 2001 close large areas off
southern California to protect cowcod
from incidental catch. While all of these
measures are primarily designed to
ensure reduced incidental interception
of overfished species, they also have the
effect of reducing fishing gear
interaction with EFH. As stated in the

response to Comment 6, the plan and
management regime as a whole must
conform to Magnuson-Stevens Act
requirements.

Comment 9: The Environmental
Assessment (EA) on Amendment 12
fails to comply with the National
Environmental Policy Act (NEPA)
because it fails to consider an adequate
range of alternatives, and because it fails
to adequately analyze the likelihood
that sufficient measures to rebuild
overfished species will actually take
place as part of the annual
specifications process.

Response: The Council did consider a
range of alternatives for addressing
overfished species rebuilding plans, but
narrowed the discussions in the EA to
alternatives that would accommodate
the complexity of the fishery and the
groundfish management cycle. As
discussed earlier in the response to
Comment 2, the Council rejected the
option to amend the FMP with each
new rebuilding plan primarily because
it knew that several rebuilding plans
would be forthcoming in the near
future, and that requiring an FMP
amendment for each rebuilding plan
would create a time burden that would
ultimately slow the implementation of
rebuilding plans and reduce the
Council’s flexibility to rapidly
implement and/or adjust management
measures.

Because Amendment 12 creates a
framework for rebuilding plans, it could
not analyze the likelihood that all future
rebuilding measures implemented
through the annual specifications
process or other regulatory mechanisms
would adequately meet rebuilding plan
goals. However, the Amendment 12 EA
recognized the need for analysis of
rebuilding proposals by providing an
example of how rebuilding measures
implemented in 2000 for lingcod,
bocaccio, and canary rockfish could be
expected to affect the human
environment. Under Amendment 12,
each rebuilding plan would include
alternative rebuilding targets and
measures for each species, and a
discussion of how the recommended
management measures could be
expected to meet rebuilding plan goals.
The plans will be accompanied by
appropriate NEPA documents, as will
implementing management measures.
Any rebuilding plans must meet other
statutory requirements in order to be
approved.

Comment 10: We are opposed to using
the framework process for preparing
rebuilding plans because that process
does not allow for adequate public
notice and comment.

Response: While NMFS believes the
Amendment 12 process allows adequate
public comment and participation,
NMEFS agrees with the need to formalize
the NMFS/NOAA review process for
rebuilding plans and provide additional
opportunity for public comment on
those plans. NMFS will use the
following procedure for future public
review of rebuilding plans:

(1) The Council will submit each
rebuilding plan within a year of initial
NMEFS declaration that a particular
species is considered overfished,
generally in January of each year.

(2) Upon receipt of the rebuilding
plan from the Council, NMFS will
review the rebuilding plan for
compliance with the Magnuson-Stevens
Act and Amendment 12, and work with
the Council to expand the rebuilding
plan as needed. NMFS will announce
the availability of each rebuilding plan
for public comment in the Federal
Register.

(3) Rebuilding plans will have a 30-
day public comment period,
immediately following the date of the
Federal Register announcement of
rebuilding plan availability. (4) NMFS
will respond to public comments on
rebuilding plans by a second notice in
the Federal Register, including an
announcement of whether the
rebuilding plans have been approved,
disapproved, or partially approved. If
the agency has determined that the
Council needs to make further revisions
to a particular rebuilding plan, those
revisions will be discussed in that
second Federal Register notice and in a
letter to the Council requesting the
changes be made.

In addition, NMFS has advised the
Council that it should lengthen its
rebuilding plan development process by
beginning development of rebuilding
plans earlier than it has in the past. The
Council should begin the rebuilding
analysis as soon as a stock assessment
makes it clear that a stock will likely be
designated as overfished (that is, even
before NMFS has formally advised the
Council the stock is overfished). This
analysis, with its possible rebuilding
targets, will then be available to the
Council and the public much earlier.
The Council will be able to begin
developing measures necessary for
rebuilding, and considering the social
and economic impacts and the
biological benefits and risks of the
alternative measures earlier. As a result,
the public should have greater
opportunity for comment during the
Council development process, as well as
during the Secretarial review process
described above.
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Comment 11: NMFS should invalidate
existing rebuilding plans for bocaccio,
lingcod, and POP, based on objections
to Amendment 12 (described above in
Comments 2-7).

Response: NMFS is approving
Amendment 12. In considering this
approval and the comments provided on
Amendment 12 and on the rebuilding
plans for lingcod, bocaccio, and POP,
NMEFS has concluded that the
rebuilding plans for those three species
do not comply with Amendment 12.

NMFS and the Council have spent the
past year and a half trying to create a
standardized structure for rebuilding
plans. Amendment 12 provides that
structure, but the ideas and
requirements in Amendment 12 were
not fully developed by the time the
Council had to submit rebuilding plans
for lingcod, bocaccio, and POP. When
NMFS announced approval of the
rebuilding plans, the Council was just
ready to send Amendment 12 out for
NMFS review and approval. These two
separate but connected processes were
constrained by timing requirements in
the Magnuson-Stevens Act, but now the
three rebuilding plans must be
reconciled with Amendment 12. To
ensure that the rebuilding plans for
these three species meet the
requirements of Amendment 12
described earlier, NMFS will revoke its
approval of the plans and return them
back to the Council with specific
guidance for revision. Revised
rebuilding plans for lingcod, bocaccio,
and POP will be due back to NMFS on
January 1, 2002. Groundfish fisheries
will operate under the rebuilding
measures set out in the initial rebuilding
plans until the new rebuilding plans are
complete.

The final rule revises the West Coast
groundfish regulations by removing
references to foreign and joint venture
fishing. No changes were made from the
proposed rule.

Classification

The Administrator, Northwest Region,
NMFS, determined that Amendment 12
to the FMP is necessary for the
conservation and management of the
West Coast groundfish fishery, and that
it is consistent with the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration when
this rule was proposed, that this rule, if
adopted as proposed, would not have a
significant economic impact on a

substantial number of small entities. No
comments were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

NMEFS issued Biological Opinions
(BOs) under the ESA on August 10,
1990, November 26, 1991, August 28,
1992, September 27, 1993, May 14,
1996, and December 15, 1999,
pertaining to the effects of the
groundfish fishery on chinook salmon
(Puget Sound, Snake River spring/
summer, Snake River fall, upper
Columbia River spring, lower Columbia
River, upper Willamette River,
Sacramento River winter, Central
Valley, California coastal), coho salmon
(Central California coastal, southern
Oregon/northern California coastal,
Oregon coastal), chum salmon (Hood
Canal, Columbia River), sockeye salmon
(Snake River, Ozette Lake), steelhead
(upper, middle and lower Columbia
River, Snake River Basin, upper
Willamette River, central California
coast, California Central Valley, south-
central California, southern California),
and cutthroat trout (Umpqua River,
southwest Washington/Columbia River).
NMEF'S has concluded that
implementation of the FMP for the
Pacific Coast groundfish fishery is not
expected to jeopardize the continued
existence of any endangered or
threatened species under the
jurisdiction of NMFS, or result in the
destruction or adverse modification of
critical habitat. NMFS has re-initiated
consultation on the Pacific whiting
fishery associated with the BO issued on
December 15, 1999. During the 2000
whiting season, the whiting fisheries
exceeded the chinook bycatch amount
specified in the BO’s incidental take
statement’s incidental take estimates,
11,000 fish, by approximately 500 fish.
The re-initiation will focus primarily on
additional actions that the whiting
fisheries would take to reduce chinook
interception, such as time/area
management. NMFS expects that the re-
initiated BO will be complete by May
2001. During the reinitiation, fishing
under the FMP is within the scope of
the December 15, 1999 BO, so long as
the annual incidental take of chinook
stays under the 11,000 fish bycatch
limit. NMFS has concluded that
implementation of the FMP for the
Pacific Coast groundfish fishery is not
expected to jeopardize the continued
existence of any endangered or
threatened species under the
jurisdiction of NMFS, or result in the
destruction or adverse modification of
critical habitat. This action establishes a
framework for implementing rebuilding
plans, and declares the United States

groundfish fishery fully utilized by
United States fishermen and processors.
It does not authorize fishing beyond the
scope of the existing FMP, and is within
the scope of these consultations.

This rule restates a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648-0243. Public
reporting burden for responding to
telephone surveys on whiting
availability is estimated to average 5
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS and OMB
(see ADDRESSES).

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall a person be subject
to a penalty for failure to comply with,
a collection of information subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB control number.

The President has directed Federal
agencies to use plain language in their
communications with the public,
including regulations. To comply with
this directive, we seek public comment
on any ambiguity or unnecessary
complexity arising from the language
used in this rule (see ADDRESSES).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: December 21, 2000.

William T. Hogarth,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In § 660.302, the definitions for
“Reserve” and ““Specification’ are
revised to read as follows:

8§ 660.302 Definitions.

* * * * *
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Reserve means a portion of the harvest
guideline or quota set aside at the
beginning of the year to allow for
uncertainties in preseason estimates.

Specification is a numerical or
descriptive designation of a
management objective, including but
not limited to: ABC; optimum yield;
harvest guideline; quota; limited entry
or open access allocation; a setaside or
allocation for a recreational or treaty
Indian fishery; an apportionment of the

above to an area, gear, season, fishery,

or other subdivision.
* * * * *

3.In § 660.303, paragraph (a) is
revised to read as follows:

§ 660.303 Reporting and recordkeeping.
(a) This subpart recognizes that catch
and effort data necessary for
implementing the PCGFMP are
collected by the States of Washington,
Oregon, and California under existing
state data collection requirements.
Telephone surveys of the domestic

industry may be conducted by NMFS to
determine amounts of whiting that may
be available for reallocation under 50
CFR 660.323 (a)(4)(v). No Federal
reports are required of fishers or
processors, so long as the data collection
and reporting systems operated by state
agencies continue to provide NMFS
with statistical information adequate for
management.

* * * * *

[FR Doc. 00-33224 Filed 12—28-00; 8:45 am]
BILLING CODE: 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—CE-57-AD]
RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company 150, 172, 175, 180,
182, 185, 206, 210, and 336 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Cessna
Aircraft Company (Cessna) 150, 172,
175, 180, 182, 185, 206, 210, and 336
series airplanes. The proposed AD
would affect those airplanes equipped
with 0513166 series plastic control
wheels. The proposed AD would require
you to repetitively inspect these wheels
for cracks, conduct a pull test on these
wheels, and replace any control wheel
with a crack or that does not pass the
pull test. Replacement of the control
wheels would be with ones that are
FAA-approved and are not 0513166
series plastic control wheels. The
proposed AD is the result of many
incidents of control wheels cracking or
breaking on the above-referenced
airplanes. The actions specified by the
proposed AD are intended to detect and
correct cracked or defective control
wheels, which could result in loss of
control of the airplane during takeoff,
landing, or ground operations.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule by
February 2, 2001.

ADDRESSES: Send comments in triplicate
to the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-57—-AD, 901 Locust,
Room 506, Kansas City, Missouri 64106.

You may inspect comments at this
location between 8 a.m. and 4 p.m.,
Monday through Friday, except
holidays.

You may get the service information
referenced in the proposed AD from
Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita,
Kansas 67277; telephone: (316) 517—
5800; facsimile: (316) 942—9006. You
may examine this information at the
Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Eual
Conditt, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone: (316)
946-4128; facsimile: (316) 946—4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

How do I comment on this proposed
AD? We invite your comments on the
proposed rule. You may send whatever
written data, views, or arguments you
choose. You need to include the rule’s
docket number and send your
comments in triplicate to the address
named under the caption ADDRESSES.
We will consider all comments received
by the closing date named above, before
acting on the proposed rule. We may
change the proposals contained in this
notice because of the comments
received.

Are there any specific portions of the
proposed AD I should pay attention to?
The FAA specifically invites comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule that might call for a
need to change the proposed rule. You
may look at all comments we receive.
We will file a report in the Rules Docket
that summarizes each FAA contact with
the public that concerns the substantive
parts of this proposal.

The FAA is reexamining the writing
style we currently use in regulatory
documents, in response to the
Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on the ease
of understanding this document, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain

language initiative at http://
www.faa.gov/language/.

How can I be sure FAA receives my
comment? If you want us to
acknowledge the receipt of your
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. 98—CE-57—AD.” We will date stamp
and mail the postcard back to you.

Discussion

What events have caused this
proposed AD? The FAA has received
reports of many incidents of control
wheels cracking or breaking on Cessna
150, 172, 175, 180, 182, 185, 206, 210,
and 336 series airplanes. The problem
control wheels are 0513166 series
plastic control wheels.

The cause of this problem is because
of temperature variations in the molding
process during manufacture of the
control wheels and deterioration with
age and temperature extremes.

What are the consequences if the
condition is not corrected? This
condition could result in the control
wheels breaking while the airplane is in
operation. A consequent loss of control
of the airplane during takeoff, landing,
or ground operations could occur.

Relevant Service Information

What service information applies to
this subject? Cessna Service Letter 64—
8, dated February 14, 1964, contains
information that applies to this subject.

What are the provisions of this service
bulletin? The service letter describes
procedures for inspecting and pull
testing the control wheels.

The FAA’s Determination and an
Explanation of the Provisions of the
Proposed AD

What has FAA decided? After
examining the circumstances and
reviewing all available information
related to the incidents described above,
we have determined that:

* The unsafe condition referenced in
this document exists or could develop
on other Cessna 150, 172, 175, 180, 182,
185, 206, 210, and 336 series airplanes
of the same type design that are
equipped with 0513166 series plastic
control wheels;

* These airplanes should have the
actions specified in the above service
letter incorporated; and

e The FAA should take AD action to
correct this unsafe condition.
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What does this proposed AD require?
This proposed AD would require you to:
* Repetitively inspect and pull test
the 0513166 series control wheels; and
« if necessary, replace any control
wheels that fail the inspection or pull

test.

What are the differences between the
service bulletin and the proposed AD?
The Cessna service letter specifies
inspecting and testing the control
wheels as soon as possible and
positively by the next 100-hour

inspection. We propose that you inspect
and pull test the control wheels and
replace (if necessary) the control wheels
within 100 hours time-in-service (TIS)
after the effective date of this proposed
AD, and then at intervals not to exceed
12 months until the control wheels are
replaced.

We believe that these compliance
times will give the owners or operators
of the affected airplanes enough time to
have the proposed actions performed

without compromising the safety of the
airplanes.

Cost Impact

How many airplanes would this
proposed AD impact? We estimate the
proposed AD would affect 12,592
airplanes in the U.S. registry.

What would be the cost impact of the
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do the proposed
inspection and pull test:

Labor cost

Parts cost

Total cost per airplane

Total cost on U.S. operators

1 hour at $60 each hour

No parts are required. ..................

1 hour x $60 = $60

12,592 airplanes x $60 for each
airplane = $755,520.

We estimate the following costs to do
any necessary control wheel
replacements that would be required

based on the results of the proposed
inspection and pull test. We have no
way of determining the number of

airplanes that may need such control
wheel replacement:

Labor cost

Parts cost

Total cost per airplane

1 hour at $60 for each hour

$597 for each control wheel

$60 + $597 = $657.

These figures only consider the cost of
the first inspection and test and do not
account for repetitive inspections and
tests. We do not have any means of
finding out the number of repetitive
inspections and tests the owner/
operator would incur over the life of an
affected airplane.

Regulatory Impact

How would this proposed AD impact
various entities? The proposed
regulations would not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have
determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Does this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify

that this proposed action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) if put into effect, will not
have a significant economic impact,
positive or negative, on a large number
of small entities under the criteria of the
Regulatory Flexibility Act. We have
placed a copy of the draft regulatory
evaluation prepared for this action in
the Rules Docket. You may get a copy
of it by contacting the Rules Docket at
the location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Cessna Aircraft Company: Docket No. 98—
CE-57-AD.

(a) What airplanes are affected by this AD?
This AD affects the following airplanes that
are certificated in any category and
incorporate at least one 0513166 series
plastic control wheel:

Model

Serial numbers

15059019 through 15059350 and 628.
15059351 through 15059700.
15060088 through 15060772.

46755 through 47746; 622 and 625.
17247747 through 17248734 and 630.
17248735 through 17249544,
17249545 through 17250572.
17259573 through 17250872 and 639.
P17257120 through P17257188.
56239 through 56777 and 619.
17556778 through 17557002.
17557003 through 17557119.

17684 through 17999, 59001 through 59018 and 617.
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Serial numbers

210-5 (205)
210-5A (205A)
336

50662 through 50911 and 624.
18050912 through 18051063.
18051064 through 18051183.
18051184 through 18051312.
18051313 through 18051329.

52359 through 53007 and 631.
18253008 through 18253598 and 51623.
18253599 through 18254423.
18254424 through 18255058.
18255059 through 18255113.
185-0001 through 185-0237 and 632.
185-0238 through 185-0512.
185-0513 through 185-0653.
185-0654 through 185-0663.
206-0001 through 206-0062.

57001 through 57575 and 618.
21057576 through 21057840 and 616.
21057841 through 21058085.
21058086 through 21058220.
21058221 through 21058240.
205-0001 through 205-0480 and 641.
205-0481 through 205-0520.
336-0001 through 336-0195.

Note 1: Serial numbers 616 through 619;
622, 624, 625, 628, 630 through 632, 639,
641, and 51623 are engineering-fabricated
prototype airplanes that were used for
prototypes and then sold as normally
licensed airplanes. These airplanes carry

serial numbers that are not in the normal
sequence and have unique serials.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended

to detect and correct cracked or defective
control wheels, which could result in loss of
control of the airplane during takeoff,
landing, or ground operations.

(d) What must I do to address this
problem? To address this problem, you must
do the following actions:

Actions

Compliance times

Procedures

(1) Check your maintenance records to deter-
mine whether this AD applies to your air-
plane by doing the following:

(i) Check the maintenance records to deter-
mine whether a 0513166 series plastic con-
trol wheel is installed. The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may
check the maintenance records.

(ii) If, by checking the maintenance records, the
pilot can positively show that no 0513166 se-
ries plastic control wheels are installed, then
the inspection, testing, and replacement re-
quirements of this AD do not apply. The AD
is complied with after you make an entry into
the aircraft records that shows compliance
with this portion of the AD, in accordance
with section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(2) For any affected airplane where at least
one 0513166 series plastic control wheel is
installed, do the following:

(i) inspect each control wheel for cracks; and

(i) conduct a pull test on each control wheel ....

(3) Replace any cracked control wheel or any
control wheel that does not pass any pull
test, with an FAA-approved control wheel
that is not a 0513166 series plastic control
wheel.

(4) Do not install, on any affected airplane, a
0513166 series plastic control wheel.

Required within 100 hours time-in-service
(TIS) after the effective date of this AD.

Before further flight after the maintenance
records check or within 100 hours TIS after
the effective date of this AD, and reinspect
afterward at intervals not to exceed 12
months until all control wheels are replaced
with FAA-approved control wheels that are
not 0513166 series plastic control wheels.

Do this replacement before further flight after
the inspection where the cracked or failed
control wheel is found.

As of the effective date of this AD

No special procedures required to check the
maintenance records

Do this following the instructions of Cessha
Service Letter No. 64-8, dated February 14,
1964

Do the replacements following the instructions
in the applicable maintenance or service
manual

Not Applicable
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Actions

Compliance times

Procedures

(5) You may replace all control wheels with
wheels that are not part number 0513166, as
terminating action for the repetitive inspection
and test requirement of this AD.

You may replace all control wheels at any
time, except for those control wheels that
are cracked or do not pass a pull test. Such
wheels must be replaced prior to further
flight, as required by paragraph (d)(3) of
this AD.

Do the replacements following the instructions
in the applicable maintenance or service
manual

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Wichita Aircraft
Certification Office (ACO), approves your
alternative. Send your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 2: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. You should include in the request
an assessment of the effect of the
modification, alteration, or repair on the
unsafe condition addressed by this AD; and,
if you have not eliminated the unsafe
condition, specific actions you propose to
address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Eual Conditt, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone: (316) 946—4128; facsimile: (316)
946—-4407.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get the
service information referenced in the AD
from Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita, Kansas
67277; or you may examine this document at
FAA, Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
December 19, 2000.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-33230 Filed 12-28-00; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-308-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, 737—-400, 737-500,
737-600, 737700, 737-800, 757-200,
757—-200PF, 757-200CB, and 757-300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that would apply to
certain Boeing Model 737-300, 737—
400, 737-500, 737-600, 737-700, 737—
800, 757-200, 757—200PF, 757—-200CB,
and 757-300 series airplanes. This
proposal would require a test of the two
electrical circuits that close the fuel
shutoff valve on the wing spar, and
repair, if necessary. This action is
necessary to prevent inability to shut off
the flow of fuel to an engine after an
uncontained engine failure, which
could result in a fire spreading to other
parts of the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
February 12, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
308-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227—1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-308—AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the

Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Kathrine Rask, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-1547; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.
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Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-308-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-308—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA has received a report
indicating that the functional test
performed during production of certain
Boeing Model 737-300, 737-400, 737—
500, 737-600, 737-700, 737-800, 757—
200, 757—200PF, 757—-200CB, and 757—
300 series airplanes is not adequate to
ensure that two electrical circuits that
close the fuel shutoff valve on the wing
spar can both supply electrical power to
the fuel shutoff valve. Investigation
revealed three airplanes in service that
had wiring problems. The functional
test only verifies that the fuel shutoff
valve operates correctly, and only one of
the two circuits needs to supply power
for the fuel shutoff valve to operate
correctly. The design incorporates two
separate electrical circuits that close the
fuel shutoff valve to ensure that, if one
circuit is severed by debris from an
uncontained engine failure, one circuit
will still be available so that fuel can be
shut off from the failed engine.
However, if only one of the two
electrical circuits that close the fuel
shutoff valve is supplying power, and it
is severed as a result of an uncontained
engine failure, the flight crew will be
unable to shut off the flow of fuel to the
failed engine. This condition, if not
corrected, could result in a fire
spreading to other parts of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Special Attention Service
Bulletin 737-28-1164, dated August 24,
2000, which applies to certain Boeing
Model 737-300, 737-400, and 737-500
series airplanes. That service bulletin
describes a one-time test of the two
electrical circuits that close the fuel
shutoff valve on each wing spar to
determine if there is continuity. The
service bulletin also notes what
procedures to use to locate and repair
any discontinuity.

The FAA has also reviewed and
approved the following service
bulletins, all dated October 26, 2000:

* Boeing Special Attention Service
Bulletin 737-28-1160, Revision 1
(which applies to certain Boeing Model
737-600, 737—-700, and 737—-800 series
airplanes).

* Boeing Special Attention Service
Bulletin 757-28-0060, Revision 1
(which applies to certain Boeing Model
757-200, 757—-200PF, and 757-200CB
series airplanes).

» Boeing Special Attention Service
Bulletin 757—-28-0061, Revision 1
(which applies to certain Boeing Model
757-300 series airplanes).

These service bulletins describe
procedures for a one-time test to
measure the voltage of the two electrical
circuits that close the fuel shutoff valve
on the wing spar, and specify
appropriate procedures to be used if
inappropriate voltage is found.

Accomplishment of the actions
specified in the applicable service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the applicable service
bulletin described previously.

Cost Impact

There are approximately 3,403
airplanes of the affected design in the
worldwide fleet.

The FAA estimates that this proposed
AD would affect 795 Model 737-300,
—400, and —500 airplanes of U.S.
registry. The proposed test would take
approximately 1 work hour on each of
these airplanes, at an average labor rate
of $60 per work hour. Based on these
figures, the FAA estimates the cost
impact of the proposed AD on U.S.
operators of these airplanes to be
$47,700, or $60 per airplane.

The FAA estimates that this proposed
AD would affect 820 Model 737-600,
737-700, 737-800, 757-200, 757—
200PF, 757-200CB, and 757-300
airplanes of U.S. registry. The proposed
test would take approximately 3 work
hours on each of these airplanes, at an
average labor rate of $60 per work hour.
Based on these figures, the FAA
estimates the cost impact of the
proposed AD on U.S. operators of these
airplanes to be $147,600, or $180 per
airplane.

The cost impact figures discussed
above are based on assumptions that no

operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. lOB(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-308-AD.
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Applicability: The following models and
series of airplanes as listed in the service
bulletins below, certificated in any category:

Airplane model

Boeing special attention service bulletin

737-300, 737-400, 737-500
737-600, 737-700, 737-800
757-200, 757-200PF, 757-200CB
757-300

737-28-1164, dated August 24, 2000.

737-28-1160, Revision 1, dated October 26, 2000.
757-28-0060, Revision 1, dated October 26, 2000.
757-28-0061, Revision 1, dated October 26, 2000.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inability to shut off the flow of
fuel to an engine after an uncontained engine
failure, which could result in a fire spreading
to other parts of the airplane, accomplish the
following:

Test and Repair

(a) Within 6 months after the effective date
of this AD, perform a test to determine if
there is continuity or to measure voltage, as
applicable, of the two electrical circuits that
close the fuel shutoff valve on the wing spar.
Do the test per Boeing Special Attention
Service Bulletin 737-28-1164, dated August
24, 2000 (for Boeing Model 737-300, 737—
400, and 737-500 series airplanes); or Boeing
Special Attention Service Bulletin 737—-28—
1160, Revision 1 (for Boeing Model 737-600,
737-700, and 737-800 series airplanes);
Boeing Special Attention Service Bulletin
757—28-0060, Revision 1 (for Boeing Model
757-200, 757—200PF, and 757—200CB series
airplanes); or Boeing Special Attention
Service Bulletin 757-28-0061, Revision 1
(for Boeing Model 757—300 series airplanes);
all dated October 26, 2000; as applicable.

(1) For Boeing Model 737-300, 737—400,
and 737-500 series airplanes: If any
discontinuity is detected, prior to further
flight, repair per Boeing Special Attention
Service Bulletin 737-28-1164.

(2) For airplane models other than those
listed in paragraph (a)(1) of this AD: If any
measurement is not between 21 and 34 volts
DC, prior to further flight, repair per the
applicable service bulletin.

Note 2: Tests accomplished per Boeing
Special Attention Service Bulletin 737—-28—
1160 (for Boeing Model 737-600, 737-700,
and 737-800 series airplanes), dated June 5,
2000; Boeing Special Attention Service
Bulletin 757-28-0060 (for Boeing Model
757—200, 757—200PF, and 757—-200CB series
airplanes), dated June 15, 2000; or Boeing

Special Attention Service Bulletin 757-28—
0061, dated June 15, 2000 (for Boeing Model
757-300 series airplanes); as applicable; are
acceptable for compliance with paragraph (a)
of this AD.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 00-33344 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-147—-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 777-200 series
airplanes. This proposal would require
replacement of certain existing bushings

of the aft trunnion of the outer cylinder
of the main landing gear (MLG) with
new bushings, and replacement of
grease in an undercut on the aft
trunnion, if necessary. This action is
necessary to prevent stress corrosion
cracking and consequent fracture of the
aft trunnion of the outer cylinder of the
MLG, which could result in collapse of
the MLG. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
February 12, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM—
147-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-147—-AD”’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Stan
Wood, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2772;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
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they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM—-147-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-147-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received several reports
of cracking of the aft trunnion of the
outer cylinder of the main landing gear
(MLG) on certain Boeing Model 767
series airplanes. The aft trunnion is
attached to the MLG beam by the aft
trunnion pin. Bushings are installed in
the aft trunnion at the place where a
cross bolt retains the aft trunnion pin.
Moisture can enter the aft trunnion in
the area of these bushings. There is also
an undercut on the aft trunnion in the
area of the cross bolt, which is filled
with grease during assembly of the
MLG. This grease in the undercut can
dry out over time, which may allow

moisture to enter the aft trunnion and
undercut areas. The accumulation of
moisture can result in the formation of
corrosion pits on the aft trunnion,
which can lead to stress corrosion
cracking and consequent fracture of the
aft trunnion. This condition, if not
corrected, could result in collapse of the
MLG.

The design of the aft trunnion of the
outer cylinder of the MLG on certain
Boeing Model 777-200 series airplanes
is similar to that on the affected Model
767 series airplanes. Therefore, those
Model 777-200 series airplanes are
subject to the same unsafe condition
found on the Model 767 series
airplanes.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 777—
32A0025, dated April 6, 2000, which
describes procedures for replacement of
certain existing bushings of the aft
trunnion of the outer cylinder of the
MLG with new bushings installed with
corrosion-inhibiting compound. The
procedures include removing the
existing bushings, performing a detailed
visual inspection of the aft trunnion
area for corrosion or other damage,
removing corrosion, if necessary, and
installing new bushings with corrosion-
inhibiting compound. For airplanes
listed under Group 1 in the service
bulletin, the service bulletin also
includes instructions for replacing
grease in the undercut of the aft
trunnion with corrosion-inhibiting
compound. These actions will prevent
moisture from entering the aft trunnion
and undercut areas, where such
moisture can lead to the formation of
corrosion pits. (Airplanes listed under
Group 2 do not have an undercut area.)
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Differences Between Service Bulletin
and This AD

Operators should note that, although
the effectivity listing of the service
bulletin includes airplanes having line
numbers (L/N) 2 through 29 inclusive;

except L/N’s 10, 14, and 18; this
proposed AD would apply to airplanes
having L/N’s 1 through 29 inclusive,
except L/N’s 10, 14, and 18. The FAA
has determined that the subject area on
the airplane with L/N 1 is identical to
the subject areas on the Model 777-200
series airplanes listed in the service
bulletin; therefore, the airplane with L/
N 1 is also subject to the identified
unsafe condition. Also, Note 3 has been
included in this proposed AD to clarify
that L/N 1 has the configuration of a
Group 1 airplane.

Operators also should note that,
although the service bulletin specifies
that the manufacturer may be contacted
for instructions on repair of certain
conditions, this AD requires the repair
of those conditions to be accomplished
in accordance with a method approved
by the FAA, or in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Cost Impact

There are approximately 26 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 12
airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 36 work
hours per airplane to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour.
Required parts would cost
approximately $13,228 per airplane.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $184,656, or $15,388 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
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it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-147-AD.

Applicability: Model 777-200 series
airplanes; line numbers (L/N) 1 through 29
inclusive, except L/N’s 10, 14, and 18;
certificated in any category; except those on
which the outer cylinder of the main landing
gear (MLG) has been replaced in accordance
with Boeing Service Bulletin 777-32-0003,
dated October 9, 1997.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent stress corrosion cracking and
consequent fracture of the aft trunnion of the
outer cylinder of the MLG, which could
result in collapse of the MLG, accomplish the
following:

Replacement of Bushings

(a) Within 5 years and 300 days since date
of manufacture of the airplane, or within 1
year after the effective date of this AD,
whichever occurs later, replace bushings in
the aft trunnion of the outer cylinder with
new bushings by doing paragraphs (a)(1),
(a)(2), (a)(3), and (a)(4) of this AD; as
applicable; in accordance with Boeing Alert
Service Bulletin 777-32A0025, dated April 6,
2000.

(1) Remove bushings in the aft trunnion of
the outer cylinder of the MLG.

(2) Perform a one-time detailed visual
inspection of the aft trunnion area for
corrosion or other damage.

(3) For airplanes listed in Group 1 of the
service bulletin and the airplane having L/N
1: Replace grease in the undercut of the aft
trunnion with corrosion-inhibiting
compound.

(4) Install new bushings with corrosion-
inhibiting compound.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Note 3: For the purposes of this AD, the
airplane having L/N 1 is considered to have
the configuration of a Group 1 airplane.

Corrective Action

(b) If any corrosion or other damage is
found during the inspection required by
paragraph (a)(2) of this AD: Prior to further
flight, repair in accordance with Boeing Alert
Service Bulletin 777-32A0025, dated April 6,
2000; except, where the service bulletin
specifies to contact Boeing for instructions,
prior to further flight, repair in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA; or in accordance with data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO, FAA. Operators shall submit their
requests through an appropriate FAA

Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 22, 2000.
John J. Hickey,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-33343 Filed 12—28-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM96-1-015]

Standards for Business Practices of
Interstate Natural Gas Pipelines

December 21, 2000.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of staff technical
conference.

SUMMARY: In Order No. 587-M, 65 FR
7728 (Dec. 11, 2000), the Federal Energy
Regulatory Commission directed its staff
to convene a technical conference
concerning standards to permit shippers
to designate and rank the contracts
under which gas will flow on a
pipeline’s system. This notice
establishes the date for the conference
and the procedures by which interested
parties can seek to participate in the
conference.

DATES: The conference will be held
February 27, 2001. Those interested in
making presentations or participating in
discussions should indicate their
interest by January 16, 2001 by a letter
addressed to the Secretary, Federal
Energy Regulatory Commission.
ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington DC, 20426.

FOR FURTHER INFORMATION CONTACT:
Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
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SUPPLEMENTARY INFORMATION:

Take notice that on February 27, 2001,
the Staff of the Federal Energy
Regulatory Commission will hold a
public conference to discuss cross-
contract ranking and confirmation
standards as directed by the
Commission in Order No. 587-M.* The
conference will begin at 9:30 a.m. at the
Commission’s offices, 888 First Street,
N.E., Washington, DC. All interested
persons are invited to attend.

Cross-contract ranking refers to the
ability of shippers to allocate gas
supplies across transportation contracts
so that the shipper can choose the
contract which provides for the most
economical transportation. The Gas
Industry Standards Board (GISB) had
considered a standard for cross-contract
ranking which relied on entity-to-entity
confirmation, but a number of parties
raised objections to using this method of
confirmation. As set forth in Order No.
587-M, the purpose of this conference
is to obtain additional information about
how confirmation is now conducted, to
clarify what issues are in dispute, and
to determine if common ground
between the parties can be found.
Among the issues identified by the
Commissions to be considered at the
conference are:

* How confirmation takes place using
entity-to-entity confirmation and
contract confirmation.

» How package identification
currently is used in nomination and
confirmation processes.

» How the issues relating to cross-
contract ranking differ depending on the
nomination model used by the pipeline,
i.e., pathed, non-pathed, or pathed non-
threaded.

* Whether cross-contract ranking can
be achieved efficiently without entity-
to-entity confirmation.

» Whether verification of a shipper’s
contractual priority needs to occur on a
daily basis through the confirmation
process or whether priority can be
verified in other ways, for example, by
examining the shipper’s contract or
using the Index of Customers.

* Whether a uniform resolution of the
need for supplemental information is
needed or whether this issue can be
resolved on a case-by-case basis, for
example, by requiring those pipelines
that previously provided contract
information to continue that practice,
while not imposing additional burdens
on other pipelines.

1 Standards for Business Practices of Interstate
Natural Gas Pipelines, Order No. 587-M, 65 FR
77285(Dec. 11, 2000), 93 FERC {61,223 (November
30, 2000), IIT FERC Stats. & Regs. Regulations
Preambles q _(Nov. 30, 2000).

* Whether, if confirmation of
transportation priority is needed, a
priority indicator would be a reasonably
burden-free method of transmitting the
information.2

* Whether entity-to-entity
confirmation has value in simplifying
the confirmation process or whether
further disaggregation to the gas package
identification level is necessary.

» Whether gas package identification
would protect customers against the
possibility that the seller will allocate
all gas supplies to the highest price
contract or whether such protection can
be better achieved through the contract
between buyer and seller. For instance,
even if confirmation was at the package
identification level, the seller would
still rank the most expensive package
first.

* Whether limiting confirmations to
producers, rather than working interest
owners, meaningfully reduces the
confirmation burden.

* Whether producers can use
independent third-parties, as opposed to
commercially interested point operators,
to handle the confirmation process with
respect to that information considered
the most sensitive.

In order to understand the issues
raised by the parties, information is
needed on the methods by which
pipelines currently conduct
nominations and confirmations. The
conference, therefore, will be organized
in two stages. The first stage will consist
of presentations of factual information
describing how the current nomination
and confirmation process operates. The
second will involve discussions among
market participants as to the issues
raised with respect to whether and how
to standardize the confirmation process
to permit cross-contract ranking.

The presentations should provide
perspective on the ways in which
pipelines across the grid now conduct
nominations and confirmations. Such
information should include: how
different pipelines confirm, whether
using the contract and entity-to-entity
models or other models; how
nominations and confirmations differ
depending on whether the pipeline uses
the pathed, non-pathed, or pathed non-
threaded model; how package IDs are
used; and the different confirmation
models used in the production area.

Persons interested in making
presentations or participating in the
discussions should indicate their
interest by January 16, 2001, by a letter

2See Comments on Proposed Rule of National
Fuel Gas Distribution Corporation, Docket No.
RM96-1-015, at 8 (filed August 7, 2000) (proposing
use of capacity-type indicator to transmit
information about transportation priorities).

addressed to the Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
and should refer to Docket No. RM96—
1-015. Each request to participate must
include a contact person, telephone
number and E-mail address.

Each request also must indicate
whether the person is interested in
making a presentation or participating
in the issue discussion. For those
interested in making presentations, the
request should indicate what topics the
presentation will cover and how broadly
the speaker can address nomination and
confirmation practices with respect to
multiple pipelines. Because of the need
to limit the number of presentations,
those with common interests are
encouraged to choose a single
spokesperson to represent their
interests. Those interested in
participating in the issue discussion
should indicate what topics they are
interested in discussing.

After receipt of the requests, a
subsequent notice will be issued setting
forth the conference format. Depending
on the number of presentations, it may
be necessary for presenters to meet with
staff prior to the conference or through
conference calls to coordinate the
presentations.

The conference will be transcribed, so
those not attending can review the
proceedings. Additional comments on
the issues raised by the conference can
be filed within 30 days of the
conference.

The Capitol Connection offers all
Open and special FERC meetings live
over the Internet as well as via
telephone and satellite. For a reasonable
fee, you can receive these meetings in
your office, at home or anywhere in the
world. To find out more about The
Capitol Connection’s live Internet,
phone bridge, or satellite coverage,
contact David Reininger or Julia Morelli
at (703) 993—-3100 or visit the website
(www.capitolconnection.gmu.edu). The
Capitol connection also offers FERC
Open Meetings through its Washington,
DC area television service.

In addition, National Narrowcast
Network’s Hearing-On-The-Line service
covers all FERC meetings live by
telephone so that interested persons can
listen at their desks, from their homes,
or from any phone, without special
equipment. Billing is based on time on-
line. Call (202) 966—2211.

Those interested in obtaining
transcripts of the conference need to
contact Ace Federal Reporters, at 202—
347-3700. Anyone interested in
purchasing videotapes of the meeting
should call VISCOM at (703) 715—-7999.
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Questions about the conference
should be directed to: Michael
Goldenberg, Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426; 202—-208-2294,
michael.goldenberg@ferc.fed.us.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33324 Filed 12-28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-251701-96]
RIN 1545-AU76

Electing Small Business Trust

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
notice of proposed rulemaking by cross
reference to temporary regulations; and
notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
qualification and treatment of electing
small business trusts (ESBTs). The
proposed regulations interpret the rules
added to the Internal Revenue Code
(Code) by section 1302 of the Small
Business Job Protection Act of 1996 and
section 1601 of the Taxpayer Relief Act
of 1997. In addition, the text of the
temporary regulations published
elsewhere in this issue of the Federal
Register also serves as the text of these
proposed regulations with respect to an
ESBT or a trust described in section
401(a) or section 501(c)(3) that is
exempt from taxation under section
501(a) not being treated as a deferral
entity for purposes of § 1.444-2T. The
proposed regulations affect S
corporations and certain trusts that own
S corporation stock. This document also
provides notice of a public hearing on
these regulations.

DATES: Written or electronic comments
must be received by April 4, 2001.
Requests to speak (with outlines of oral
comments to be discussed) at a public
hearing scheduled for April 25, 2001, at
10 a.m. must be received by April 4,
2001.

ADDRESSES: Send submissions to:
CC:M&SP:RU (REG-251701-96), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered between the hours of 8 a.m.

and 5 p.m. to: CC:M&SP:RU (REG—
251701-96), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the ‘““Tax Regs” option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax__regs/
regslist.html. The public hearing will be
held in the Internal Revenue Building
Auditorium, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Bradford Poston or James A. Quinn,
(202) 622-3060; concerning submissions
and the hearing, Sonya M. Cruz, (202)
622-7190; (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information in this
notice of proposed rulemaking have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control numbers 1545-1523 and 1545—
1591.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) relating to
S corporations and electing small
business trusts (ESBTs). Section 1302 of
the Small Business Job Protection Act of
1996, Public Law 104-188 (110 Stat.
1755) (August 20, 1996) (the 1996 Act),
amended sections 641 and 1361 of the
Code to permit an ESBT to be an S
corporation shareholder. Further
amendments were made to section
1361(e) by the Taxpayer Relief Act of
1997, Public Law 105—-34 (111 Stat.
1601(c)(1)) (August 5, 1997). Prior
section 641(d) was redesignated as
section 641(c) by the Internal Revenue
Service Restructuring and Reform Act of
1998, Public Law 105-206 (112 Stat.
6007(f)(2)) (July 22, 1998).

Explanation of Provisions

Overview

Prior to the 1996 Act, the only trusts
that were permitted S corporation
shareholders were wholly-owned
grantor trusts, voting trusts, certain
grantor trusts after the grantor’s death,
and qualified subchapter S trusts
(QSSTs). These trusts are not taxed at
the trust level, and the deemed owner
or owners are taxed directly on the tax
items of the trusts, except for certain
testamentary trusts described in
§1.1361-1(j)(7)(ii). QSSTs are required
to have a single income beneficiary, and
all of the income must be currently
distributed to such beneficiary. The
1996 Act created ESBTs to allow more
flexibility in the types of trusts that are
permitted S corporation shareholders
and, in particular, to facilitate family
financial planning. H. Rep. No. 586,
104th Cong., 2d Sess. 82 (1996), S. Rep.
No. 281, 104th Cong., 2d Sess. 46
(1996). Unlike a QSST, an ESBT may
have multiple beneficiaries and may
also accumulate trust income.

Section 1361(e)(1) defines the term
electing small business trust as any trust
if: (1) The trust does not have as a
beneficiary any person other than an
individual, an estate, or an organization
described in section 170(c)(2) through
(5); (2) no interest in the trust was
acquired by purchase; and (3) an
election has been made with respect to
the trust.

Section 1361(c)(2)(B)(v) provides that,
for purposes of section 1361(b)(1) (the S
corporation shareholder limitations),
each potential current beneficiary of an
ESBT will be treated as a shareholder.
During any period that there is no
potential current beneficiary of an
ESBT, the trust shall be treated as the
shareholder.

ESBT Beneficiaries

Notice 97—49 (1997-2 C.B. 304)
clarifies the definitions of beneficiary
(for purposes of section 1361(e)(1)(A)(i))
and potential current beneficiary (for
purposes of section 1361(e)(2)) and also
clarifies the treatment of ESBT
distributions. The proposed regulations,
when finalized, will modify and replace
the rules of Notice 97—49.

Beneficiary

The proposed regulations provide
guidance as to who is an ESBT
beneficiary. Generally, a beneficiary
includes any person who has a present,
remainder, or reversionary interest in
the trust other than a remote, contingent
interest. If an ESBT makes distributions
to another trust (the distributee trust),
the distributee trust is not treated as a
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beneficiary of the ESBT. However, the
beneficiaries of the distributee trust will
be counted as beneficiaries of the ESBT.
Persons whose future beneficial interest
is so remote as to be negligible are not
beneficiaries. Generally, when the
probability that a person will receive
any distribution from the trust is less
than 5 percent, at a particular time, that
person’s interest would be so remote as
to be negligible. Finally, the term
beneficiary does not include a person in
whose favor a power of appointment
may be exercised until the power is
actually exercised.

Interests Acquired by Purchase

The proposed regulations provide
guidance regarding the prohibition on
acquiring an interest in an ESBT by
purchase. The proposed regulations
provide that the prohibition applies if
any portion of a beneficiary’s basis in
the beneficiary’s interest is determined
under section 1012. Thus, a part-gift,
part-sale of a beneficial interest will
terminate the trust’s status as an ESBT.
Beneficiaries may not purchase interests
in the trust, but the ESBT itself is
allowed to purchase S corporation
stock.

Grantor Trusts

The proposed regulations provide that
a trust, all or a portion of which is
treated as owned by an individual under
subpart E, part I, subchapter J, chapter
1 of the Internal Revenue Code (Code)
(a grantor trust), may elect to be an
ESBT. The Treasury Department and the
IRS believe that Congress did not intend
to preclude this type of trust, which is
a common family estate planning tool,
from electing ESBT status. The
proposed regulations provide rules for
the treatment of grantor trusts electing
ESBT status.

Potential Current Beneficiaries

The proposed regulations provide that
the term potential current beneficiary
means, with respect to any period, any
person who at any time during such
period is entitled to, or at the discretion
of any person may receive, a
distribution from the principal or
income of the trust. In general, a person
who may receive a distribution from the
ESBT under a currently exercisable
power of appointment is a potential
current beneficiary. In addition, in the
case of an ESBT that is a grantor trust,
the proposed regulations provide that
the deemed owner of the grantor trust is
also to be treated as a potential current
beneficiary.

Under the definitions set forth in the
proposed regulations, a potential
current beneficiary is not necessarily a

beneficiary of the trust and vice versa.
For example, a person in whose favor
property could currently be appointed,
but to whom no such appointment has
been made, is a potential current
beneficiary, but not a beneficiary.
Conversely, a person who is a non-
contingent remainder beneficiary of a
non-grantor trust is a beneficiary, but
not a potential current beneficiary.

The proposed regulations provide
special rules if current distributions can
be made to a distributee trust. If the
distributee trust does not qualify to be
a shareholder of an S corporation under
section 1361(c)(2)(A), then the trust is
considered the potential current
beneficiary and thus a shareholder. In
that case, the corporation’s S election
terminates because the corporation has
an ineligible shareholder. For this
purpose, a trust is deemed to qualify to
be a shareholder of an S corporation
under section 1361(c)(2)(A) if it would
be eligible to make a QSST or ESBT
election if it owned S corporation stock.

If the distributee trust does qualify to
be a shareholder of an S corporation
under section 1361(c)(2)(A), in general,
the potential current beneficiaries of the
distributing ESBT will include the
potential current beneficiaries of the
distributee trust. However, if the
distributee trust is a former grantor trust
prior to the owner’s death (that is, a
trust described in section
1361(c)(2)(A)(ii)), or is a trust receiving
a distribution of S stock from a
decedent’s estate (that is, a trust
described in section 1361(c)(2)(A)(iii)),
the estate of the decedent is treated as
the only potential current beneficiary of
the trust . In no case will the same
person be counted twice when
determining the number of S
corporation shareholders.

ESBT Election

Notice 97-12 (1997-1 C.B. 385)
provides the procedures for making the
ESBT election. Under that notice, the
ESBT election is required to contain
certain information and representations,
and is required to be filed with the
service center where the S corporation
files its income tax returns. These
proposed regulations, when finalized,
will modify and replace the rules in
Notice 97-12.

Under the proposed regulations, the
trustee of an ESBT makes a single ESBT
election by filing a statement with the
service center where the ESBT files its
Form 1041, U.S. Income Tax Return for
Estates and Trusts. This procedure will
be more convenient for taxpayers than
the procedures of Notice 97-12 if the
ESBT holds stock in more than one S
corporation. No trust documents are

required to be attached to the election
statement.

The proposed regulations provide that
if a trust satisfies the ESBT requirements
and makes an ESBT election, the trust
will be treated as an ESBT for federal
income tax purposes as of the effective
date of the ESBT election. These
effective dates generally follow the rules
of §1.1361-1(j)(6)(iii) for qualified
subchapter S trust (QSST) elections.
Protective ESBT elections, which are
intended to become effective only if the
trust fails to satisfy the requirements for
a trust described in section
1361(c)(2)(A)(@i) through (iv), are
prohibited. Unlike a protective QSST
election, a protective ESBT election
could result in a change in the
incidence of taxation from the owner of
the trust to the trust itself. If a trust fails
to qualify as an eligible S corporation
shareholder under section 1361(c)(2),
and consequently the S corporation
election is ineffective or terminated,
relief may be available under section
1362(f) for an inadvertent ineffective S
corporation election or an inadvertent S
corporation termination.

Conversions of QSSTs and ESBTs

Rev. Proc. 98—-23 (1998—-1 C.B. 662)
provides procedures for the conversion
of a QSST to an ESBT and an ESBT to
a QSST. The proposed regulations,
when finalized, will modify and replace
the procedures of Rev. Proc. 98-23 and
provide rules with respect to these
conversions.

The conversion procedure provided
in the proposed regulations differs from
that provided in Rev. Proc. 98-23, in
that the election must be filed with the
service center where the trust files its
income tax return, as well as with the
service center where the S corporation
files its income tax return. The election
must be filed in both service centers if
the service center for the trust is
different from the service center for the
S corporation because QSST elections
are filed with the service center where
the S corporation files its income tax
return and ESBT elections will be filed
where the trust files its income tax
return under the new procedures set
forth in these proposed regulations,
when finalized. The IRS and the
Treasury Department specifically
request comments on whether the rules
for filing QSST elections similarly
should be changed to permit the filing
of a QSST election with the service
center where the trust files its return
rather than with the service center for
the S corporation(s).
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Consent to the S Corporation Election

Notice 97—12 provides that, for
purposes of the ESBT’s consent to the S
corporation election under section
1362(a), only the trustee needs to
consent to the S corporation election
because the ESBT is taxed on the S
corporation’s income and the trustee
makes the ESBT election. These
proposed regulations, when finalized,
will modify and replace the rules in
Notice 97-12.

Under the proposed regulations, if the
ESBT is also a grantor trust, the deemed
owner must also consent to the S
corporation election because such
owner will be taxed on all or a portion
of the S corporation’s income. If there is
more than one trustee, the trustee or
trustees with authority to legally bind
the trust must consent to the S
corporation election.

ESBT Taxation

The proposed regulations provide
that, for federal income tax purposes, an
ESBT consists of an S portion, a non-S
portion, and in some instances a grantor
portion. The items of income,
deduction, and credit attributable to any
portion of the ESBT treated as owned by
a person under the grantor trust rules of
subpart E, including S corporation stock
and other property (the grantor portion),
are taken into account on that
individual’s tax return pursuant to the
normal rules applicable to grantor
trusts. Other items of income,
deduction, and credit are, pursuant to
these proposed regulations, attributed to
either the S portion, which includes the
S corporation stock, or the non-S
portion, which includes all other assets
of the trust. The S portion is subject to
tax under the special rules of section
641(c), while the non-S portion is
subject to the normal trust taxation rules
of subparts A through D of subchapter

The proposed regulations provide that
if an otherwise allowable deduction of
the S portion is attributable to a
charitable contribution paid by the S
corporation, the contribution will be
deemed to be paid by the S portion
pursuant to the terms of the trust’s
governing instrument within the
meaning of section 642(c)(1). The other
requirements of section 642(c)(1) must
also be met for the contribution to be
deductible by the S portion, and the
deduction is limited to the amount of
the gross income of the S portion. If a
payment is made to a charitable
organization by the ESBT pursuant to
the terms of its governing instrument,
such payment is deductible, subject to
the provisions of section 642(c)(1), to

the extent it is paid from the gross
income of the non-S portion of the trust.
Thus, if the ESBT contributes S
corporation stock to a charitable
organization, no deduction is allowed
under section 642(c)(1) because the
contribution is not paid out of the gross
income of the non-S portion.

The proposed regulations provide
guidance regarding the treatment of
proceeds received by an ESBT from the
sale of S corporation stock when income
from the sale is reported on the
installment method under section 453.
The income recognized with respect to
the installment proceeds is taken into
account by the S portion. The interest
on the installment obligation is taken
into account by the non-S portion.

The proposed regulations provide that
if a trust holds S corporation stock and
is already an eligible S corporation
shareholder and the trust makes an
ESBT election during the trust’s taxable
year, the electing trust will be treated as
a separate taxpayer for purposes of
allocating S corporation items under
section 1377(a)(1). However, the ESBT
election does not result in the prior trust
being treated as terminating its entire
interest in its S corporation stock for
purposes of § 1.1377-1(b), unless the
prior trust is one described in section
1361(c)(2)(A)(ii) or (iii). Therefore, the S
corporation is generally not permitted to
make the election to terminate the
taxable year under section 1377(a)(2).
The trust will be treated as a single
taxpayer for purposes of determining
the taxation of distributions from the
trust. Thus, distributions made after the
effective date of the ESBT election may
still carry out distributable net income
of the trust earned during the taxable
year before the effective date of the
ESBT election.

The proposed regulations provide that
for purposes of determining whether the
exception to estimated taxes under
section 6654(d)(1)(B) applies, the trust
will not be considered a different
taxpayer as a result of the ESBT
election. Therefore, if the ESBT makes
estimated tax payments equal to 100
percent of the prior year’s tax liability,
no ]ilenalties will apply.

The proposed regulations provide that
interest expenses paid on loans used to
purchase the S corporation stock must
be allocated to the S portion of the ESBT
but are not deductible by the S portion
because they are not administrative
expenses.

ESBT Terminations

The proposed regulations provide that
generally a trustee must seek the
consent of the Commissioner to revoke
its ESBT election by obtaining a private

letter ruling. However, the
Commissioner’s consent is granted for
revocations that occur on the conversion
of an ESBT to a QSST under the
procedures set forth in the proposed
regulations.

The proposed regulations provide that
if an ESBT fails to meet the definitional
requirements of an ESBT under section
1361(e), the trust’s ESBT status
terminates immediately upon such
failure to qualify. However, if an ESBT
acquires an ineligible potential current
beneficiary, the ESBT has 60 days in
which to dispose of all of its S
corporation stock to prevent termination
of the S corporation election. If the S
corporation stock is not disposed of
within the 60-day period, then the S
corporation election will terminate as of
the first day that the ineligible person
became a potential current beneficiary.

Finally, the proposed regulations
provide that an ESBT election generally
is terminated if the ESBT fails to hold
any S corporation stock. However, a
trust will continue to be treated as an
ESBT if it is reporting income from the
sale of S corporation stock under the
installment method of section 453.

Section 444 Elections

The text of the temporary regulations
published elsewhere in this issue of the
Federal Register serves as the text of
these proposed regulations with respect
to an ESBT and a trust described in
section 401(a) or section 501(c)(3) that is
exempt from taxation under section
501(a). These temporary regulations
provide that an ESBT and a trust
described in section 401(a) or section
501(c)(3) that is exempt from taxation
under section 501(a) are not deferral
entities for purposes of § 1.444-2T.

Proposed Effective Date

The regulations regarding ESBTs
under § 1.641-1(d) through (k),
§1.1361-1(h)(1)(vi), (W)(3)H)(F), (j)(12),
and (m), §1.1362-6(b)(2)(iv), § 1.1377—
1(a)(2)(iii) and (c) Example 3 are
proposed to apply on and after the date
the final regulations are published in
the Federal Register. The IRS and the
Treasury Department have become
aware of potentially abusive
transactions involving ESBTs that
assume the applicability of the rules of
section 641(c) to the taxation of the
grantor portion of such trusts. See
Notice 2000-61, 200049 LR.B. 1. Thus,
the regulations regarding taxation of
ESBTs under § 1.641(c)-1(a), (b) and (c)
are proposed to be applicable for taxable
years of ESBTs that end on and after the
proposed regulations are published in
the Federal Register.
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Effect on Other Documents

The following documents would be
superseded as of the date the final
regulations are published in the Federal
Register:

Notice 97-12 (1997-1 C.B. 385).

Notice 97-49 (1997-2 C.B. 304).
Rev. Proc. 98-23 (1998-1 C.B. 662).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that the collection of
information in the regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that the estimated average burden per
trust in complying with the collections
of information in §1.1361—1(m) is 1
hour. Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are timely
submitted to the IRS. The IRS and
Treasury Department specifically
request comments on the clarity of the
proposed regulations and how they can
be made easier to understand. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for April 25, 2001, at 10:00 a.m. in the
Internal Revenue Building Auditorium,
1111 Constitution Avenue NW.,
Washington, DC. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
written comments by April 4, 2001, and
submit an outline of the topics to be
discussed and the time to be devoted to
each topic (signed original and eight (8)
copies) by April 4, 2001.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
regulations are Bradford Poston and
James A. Quinn of the Office of
Associate Chief Counsel (Passthroughs
and Special Industries), IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805. * * *

Section 1.444—4 is also issued under
26 U.S.C. 444(g).

Par. 2. Section 1.444—4 is added to
read as follows:

§1.444-4 Tiered structure.

[The text of this proposed section is
the same as the text of § 1.444—4T
published elsewhere in this issue of the
Federal Register].

Par. 3. Sections 1.641(c)-0 and
1.641(c)—1 are added to read as follows:

§1.641(c)-0 Table of contents.

This section lists the following
captions contained in § 1.641(c)-1:

§1.641(c)-1 Electing small business trust.

(a) In general.
(b) Definitions.
(1) Grantor portion.
(2) S portion.
(3) Non-S portion.
(c) Taxation of grantor portion.
(d) Taxation of S portion.
(1) In general.
(2) Section 1366 amounts.
(3) Gains and losses on disposition of S
stock.
(4) State and local income taxes and
administrative expenses.
(e) Tax rates and exemption of S portion.
(1) Income tax rate.
(2) Alternative minimum tax exemption.
(f) Taxation of non-S portion.
(1) In general.
(2) Dividend income under section
1368(c)(2).
(3) Interest on installment obligations.
(4) Charitable deduction.

(g) Allocation of state and local income taxes
and administration expenses.

(h) Treatment of distributions from the trust.

(i) Termination or revocation of ESBT
election.

(j) Effective date.

(k) Examples.

§1.641(c)-1 Electing small business trust.

(a) In general. An electing small
business trust (ESBT) within the
meaning of section 1361(e) is treated as
two separate trusts for purposes of
determining income tax. The portion of
an ESBT that consists of stock in one or
more S corporations (the S portion) is
treated as one trust. The portion of an
ESBT that consists of all the other assets
in the trust is treated as a separate trust.
The grantor or another person may be
treated as the owner of all or a portion
of either or both such trusts under
subpart E, part I, subchapter J, chapter
1 of the Internal Revenue Code. In
addition, the non-S portion may consist
of more than one share pursuant to
section 663(c). See § 1.1361—1(m) for the
treatment of an ESBT as a single trust
for administrative purposes.

(b) Definitions—(1) Grantor portion.
The grantor portion of an ESBT is the
portion of the trust that is treated as
owned by the grantor or another person
under subpart E.

(2) S portion. The S portion of an
ESBT is the portion of the trust that
consists of S corporation stock and that
is not treated as owned by the grantor
or another person under subpart E.

(3) Non-S portion. The non-S portion
of an ESBT is the portion of the trust
that consists of all assets other than S
corporation stock and that is not treated
as owned by the grantor or another
person under subpart E.

(c) Taxation of grantor portion. The
grantor or another person who is treated
as the owner of a portion of the ESBT
includes in computing taxable income
items of income, deductions, and credits
against tax attributable to that portion of
the ESBT under section 671.

(d) Taxation of S portion—(1) In
general. The taxable income of the S
portion is determined by taking into
account only the items of income, loss,
deduction, or credit specified in
paragraphs (d)(2), (3), and (4) of this
section, to the extent not attributable to
the grantor portion.

(2) Section 1366 amounts—(i) In
general. The S portion takes into
account the items of income, loss,
deduction, or credit that are taken into
account by an S corporation shareholder
pursuant to section 1366 and the
regulations thereunder. Normal rules
applicable to trusts apply in
determining the extent to which any
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loss, deduction, or credit may be taken
into account in determining the taxable
income of the S portion. See §1.1361—
1(m)(3)(iv) for allocation of those items
in the taxable year in which the ESBT
election is made if, before the effective
date of the election, the trust was a
shareholder of the S corporation.

(ii) Special rule for charitable
contributions. If a deduction described
in paragraph (d)(2)(i) of this section is
attributable to a charitable contribution
paid by the S corporation, the
contribution will be deemed to be paid
by the S portion pursuant to the terms
of the trust’s governing instrument
within the meaning of section 642(c)(1).
The other requirements of section
642(c)(1) must also be met for the
contribution to be deductible in
computing the taxable income of the S
portion. Such a deduction cannot
exceed the amount of gross income of
the S portion.

(iii) Multiple S corporations. If an
ESBT owns stock in more than one S
corporation, items of income, loss,
deduction, or credit from all the S
corporations are aggregated for purposes
of determining the S portion’s taxable
income.

(3) Gains and losses on disposition of
S stock—(i) In general. The S portion
takes into account any gain or loss from
the disposition of S corporation stock.
No deduction is allowed under section
1211(b)(1) and (2) for capital losses that
exceed capital gains.

(ii) Installment method. If income
from the sale or disposition of stock in
an S corporation is reported by the trust
on the installment method, the income
recognized under this method is taken
into account by the S portion. See
paragraph (f)(3) of this section for the
treatment of interest on the installment
obligation. See § 1.1361—1(m)(5)(ii)
regarding treatment of a trust as an
ESBT upon the sale of all S corporation
stock using the installment method.

(iii) Distributions in excess of basis.
Gain recognized under section
1368(b)(2) from distributions in excess
of the ESBT’s basis in its S corporation
stock is taken into account by the S
portion.

(4) State and local income taxes and
administrative expenses—(i) In general.
State and local income taxes and
administrative expenses directly related
to the S portion and those allocated to
that portion in accordance with
paragraph (g) are taken into account by
the S portion.

(ii) Special rule for certain interest.
Interest paid by the trust on money
borrowed by the trust to purchase stock
in an S corporation is allocated to the
S portion but is not a deductible

administrative expense for purposes of
determining the taxable income of the S
portion.

(e) Tax rates and exemption of S
portion—(1) Income tax rate. Except for
capital gains, the highest marginal trust
rate provided in section 1(e) is applied
to the taxable income of the S portion.
See section 1(h) for the rates that apply
to the S portion’s net capital gain.

(2) Alternative minimum tax
exemption. The exemption amount of
the S portion under section 55(d) is
Z€ro.

(f) Taxation of non-S portion—(1) In
general. The taxable income of the non-
S portion is determined by taking into
account all items of income, deduction,
and credit to the extent not taken into
account by either the grantor portion or
the S portion. The items attributable to
the non-S portion are taxed under
subparts A through D of part I,
subchapter J, chapter 1 of the Internal
Revenue Code.

(2) Dividend income under section
1368(c)(2). Any dividend income within
the meaning of section 1368(c)(2) is
includible in the gross income of the
non-S portion.

(3) Interest on installment obligations.
If income from the sale or disposition of
stock in an S corporation is reported by
the trust on the installment method, the
interest on the installment obligation is
includible in the gross income of the
non-S portion. See paragraph (d)(3)(ii)
of this section for the treatment of
income from such a sale or disposition.

(4) Charitable deduction. For
purposes of applying section 642(c)(1)
to payments made by the trust for a
charitable purpose, the amount of gross
income of the trust is limited to the
gross income of the non-S portion. See
paragraph (d)(2)(ii) of this section for
special rules concerning charitable
contributions paid by the S corporation
that are deemed to be paid by the S
portion.

(g) Allocation of state and local
income taxes and administration
expenses. Whenever state and local
income taxes or administration
expenses relate to more than one
portion of an ESBT, they must be
allocated between or among the portions
to which they relate. These items may
be allocated in any manner that is
reasonable in light of all the
circumstances, including the terms of
the governing instrument, local law, and
the practice of the trustee with respect
to the trust if it is reasonable and
consistent. The taxes and expenses
apportioned to each portion of the ESBT
are taken into account by that portion.

(h) Treatment of distributions from
the trust. Distributions to beneficiaries

from the S portion or the non-S portion,
including distributions of the S
corporation stock, are deductible under
section 651 or 661 in determining the
taxable income of the non-S portion,
and are included in the gross income of
the beneficiaries under section 652 or
662. However, the amount of the
deduction or inclusion cannot exceed
the amount of the distributable net
income of the non-S portion. Items
taken into account by the grantor
portion or the S portion are excluded for
purposes of determining the
distributable net income of the non-S
portion of the trust.

(i) Termination or revocation of ESBT
election. If the ESBT election of the trust
terminates pursuant to § 1.1361-1(m)(5)
or the ESBT election is revoked
pursuant to § 1.1361-1(m)(6), the rules
contained in this section are thereafter
not applicable to the trust. If, upon
termination or revocation, the S portion
has a net operating loss under section
172; a capital loss carryover under
section 1212; or deductions in excess of
gross income; then any such loss,
carryover, or excess deductions shall be
allowed as a deduction, in accordance
with the regulations under section
642(h), to the trust, or to the
beneficiaries succeeding to the property
of the trust if the entire trust terminates.

(j) Effective date. This section
generally is applicable on and after the
date the final regulations are published
in the Federal Register. However,
paragraphs (a), (b) and (c) of this section
are applicable for taxable years of ESBTs
that end on and after December 29,
2000.

(k) Examples. The following examples
illustrate the rules of this section:

Example 1. Comprehensive example. (i)
Trust has a valid ESBT election in effect.
Under section 678, B is treated as the owner
of a portion of Trust consisting of a 10%
undivided fractional interest in Trust. No
other person is treated as the owner of any
other portion of Trust under subpart E, part
I, subchapter J. Trust owns stock in X, an S
corporation, and in Y, a C corporation.
During 2000, Trust receives a distribution
from X of $5,100, of which $5,000 is applied
against Trust’s adjusted basis in the X stock
in accordance with section 1368(c)(1) and
$100 is a dividend under section 1368(c)(2).
Trust makes no distributions to its
beneficiaries during the year.

(ii) For 2000, Trust has the following items
of income and deduction:

Ordinary income attributable to
X under section 1366 ............... $5,000

Dividend income from Y ............ 900
Dividend from X representing C
corporation earnings and prof-
S i, 100
Total trust income ......... 6,000
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Charitable contributions attrib-

utable to X under section 1366 300
Trustee f6es ......ccccevvveeviiereeeineennn. 200
State and local income taxes ...... 100

(iii) Trust’s items of income and deduction
are divided into a grantor portion, an S
portion, and a non-S portion for purposes of
determining the taxation of those items.
Income is allocated to each portion as
follows:

B must take into account the items of
income attributable to the grantor portion,
that is, 10% of each item, as follows:
Ordinary income from X
Dividend income from Y
Dividend income from X

Total grantor portion in-
come 600

The total income of the S portion is $4,500,
determined as follows:

Ordinary income from X § ..........

Less: Grantor portion ........c..c....... (500)

Total S portion income 4,500

The total income of the non-S portion is
$900 determined as follows:

Dividend income from Y (less
grantor portion)
Dividend income from X (less
grantor portion)

$810

Total non-S portion in-

come 900

(iv) The administrative expenses and the
state and local income taxes relate to all three
portions and under state law would be
allocated ratably to the $6,000 of trust
income. Thus, these items would be allocated
10% (600/6000) to the grantor portion, 75%
(4500/6000) to the S portion and 15% (900/
6000) to the non-S portion.

(v) B must take into account the following
deductions attributable to the grantor portion
of the trust:

Charitable contributions from X $30
Trustee fees ......cccceevvveeevcrveeennnnen. 20
State and local income taxes ...... 10

(vi) The taxable income of the S portion is
$4,005, determined as follows:

Ordinary income from X .............

Less: Charitable contributions
from X (less grantor portion) ... (270)
75% of trustee fees ........ 150)

75% of state and local

income taxes .............. (75)

Taxable income of S portion ...... 4,005
(vii) The taxable income of the non-S
portion is $755, determined as follows:

Dividend income from Y $810

Dividend income from X 90

Total non-S portion in-
[o{0) 00 (TN 900
Less: 15 % of trustee fees ........... (30)

15% state and local in-

come taxes ........ceevvees (15)

Personal exemption .......
Taxable income of non-S portion

Example 2. Sale of S stock. Trust has a
valid ESBT election in effect and owns stock

........................ 90

in X, an S corporation. No person is treated
as the owner of any portion of Trust under
subpart E, part I, subchapter J. In 2001, Trust
sells all of its stock in X and recognizes a
capital gain of $5,000. This gain is taken into
account by the S portion and is taxed using
the appropriate capital gain rate found in
section 1(h).

Example 3. (i) Sale of S stock for an
installment note. Assume the same facts as in
Example 2, except that Trust sells its stock
in X for a $400,000 installment note payable
with stated interest over ten years. After the
sale, Trust does not own any S corporation
stock.

(ii) Loss on installment sale. Assume
Trust’s basis in its X stock was $500,000.
Therefore, Trust sustains a capital loss of
$100,000 on the sale. Upon the sale, the S
portion terminates and the excess loss, after
being netted against the other items taken
into account by the S portion, is made
available to the entire trust as provided in
section 641(c)(4).

(iii) Gain on installment sale. Assume
Trust’s basis in its X stock was $300,000 and
that the $100,000 gain will be recognized
under the installment method of section 453.
Interest income will be recognized annually
as part of the installment payments. The
portion of the $100,000 gain recognized
annually is taken into account by the S
portion. However, the annual interest income
is includible in the gross income of the non-
S portion.

Example 4. Charitable lead annuity trust.
Trust is a charitable lead annuity trust which
is not treated as owned by the grantor or
another person under subpart E. Trust
acquires stock in X, an S corporation, and
elects to be an ESBT. During the taxable year,
pursuant to its terms, Trust pays $10,000 to
a section 170(c)(2) charitable organization.
The non-S portion of Trust receives an
income tax deduction for the charitable
contribution under section 642(c) only to the
extent the amount is paid out of the gross
income of the non-S portion. To the extent
the amount is paid from the S portion, no
charitable deduction is available to the S
portion.

Example 5. ESBT distributions. (i) As of
January 1, 2000, Trust owns stock in X, a C
corporation. No portion of Trust is treated as
owned by the grantor or another person
under subpart E. X elects to be an S
corporation effective January 1, 2001, and
Trust elects to be an ESBT effective January
1, 2001. For 2001, Trust’s share of X’s section
1366 items is $5,000 of ordinary income. For
the year, Trust has no other income and no
expenses or state or local taxes. On February
1, 2001, X makes an $8,000 distribution to
Trust, of which $3,000 is treated as a
dividend from accumulated earnings and
profits under section 1368(c)(2) and the
remainder is applied against Trust’s basis in
the X stock under section 1368(b). The
trustee of Trust makes a distribution of
$4,000 to Beneficiary during 2001.

(ii) For 2001, Trust has $5,000 of taxable
income in the S portion. This income is taxed
to Trust at the maximum rate provided in
section 1(e). Trust also has $3,000 of
distributable net income (DNI) in the non-S
portion. The non-S portion of Trust receives

a distribution deduction under section 661(a)
of $3,000, which represents the amount
distributed to the beneficiary during the year
($4,000), not to exceed the amount of DNI
($3,000). The beneficiary must include this
amount in gross income under section 662(a).
As a result, the non-S portion has no taxable
income.

Par. 4. Section 1.1361-0 is amended
by adding entries for § 1.1361-1(j)(12)
and (m) to read as follows:

§1.1361-0 Table of contents.
* * * * *
§1.1361-1 S corporation defined.
* * * * *
(') * k* %
(12) Converting a QSST to an ESBT.
* * * * *
(m) Electing small business trust (ESBT).
(1) Definition.
(2) ESBT election.
(3) Effect of ESBT election.
(4) Potential current beneficiaries.
(5) ESBT terminations.
(6) Revocation of ESBT election.
(7) Converting an ESBT to a QSST.
(8) Effective date.
(9) Examples.
* * * * *
Par. 5. Section 1.1361-1 is amended
by:
1. Adding paragraphs (h)(1)(vi),
(h)(3)()(F), and (j)(12).
2. Adding a sentence to the end of
paragraph (k)(2)(i).
3. Adding paragraph (m).
The additions read as follows:

§1.1361-1 S corporation defined.

(h) I (1) I

(vi) Electing small business trusts. An
electing small business trust (ESBT)
under section 1361(e). See paragraph
(m) of this section for rules concerning
ESBTs including the manner of making
the election to be an ESBT under section
1361(e)(3).

* * * * *

(3) * x % [i] * * %

(F) If S corporation stock is held by an
ESBT, each potential current beneficiary
is treated as a shareholder. However, if
for any period there is no potential
current beneficiary of the ESBT, the
ESBT is treated as the shareholder
during such period. See paragraph
(m)(4) of this section for the definition
of potential current beneficiary.

(') * % %

(]12) Converting a QSST to an ESBT.
For a trust that wishes to convert from
a QSST to an ESBT, the consent of the
Commissioner is hereby granted to
revoke the QSST election as of the
effective date of the ESBT election, if all
the following requirements are met:

(i) The trust meets all of the
requirements to be an ESBT under
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paragraph (m)(1) of this section except
for the requirement under paragraph
(m)(1)(iv)(A) of this section that the trust
not have a QSST election in effect.

(ii) The trustee and the current
income beneficiary of the trust sign the
ESBT election. The ESBT election must
be filed with the service center where
the S corporation files its income tax
return and also with the service center
where the trust files its income tax
return. This ESBT election must state at
the top of the document “ATTENTION
ENTITY CONTROL—CONVERSION OF
A QSST TO AN ESBT PURSUANT TO
SECTION 1.1361-1(j)”” and include all
information otherwise required for an
ESBT election under paragraph (m)(2) of
this section. A separate election must be
made with respect to the stock of each
S corporation held by the trust.

(iii) The trust has not converted from
an ESBT to a QSST within the 36-month
period preceding the effective date of
the new ESBT election.

(iv) The date on which the ESBT
election is to be effective cannot be
more than 15 days and two months
prior to the date on which the election
is filed and cannot be more than 12
months after the date on which the
election is filed. If an election specifies
an effective date more than 15 days and
two months prior to the date on which
the election is filed, it will be effective
15 days and two months prior to the
date on which it is filed. If an election
specifies an effective date more than 12
months after the date on which the
election is filed, it will be effective 12
months after the date it is filed.

(k) * x %

(2)* * *(@{i)* * * Paragraphs
(h)(1)(vi), (W)(3)(A)(F), and (j)(12) of this
section are applicable on and after the
date the final regulations are published
in the Federal Register.

* * * * *

(m) Electing small business trust
(ESBT)—(1) Definition—(i) General rule.
An electing small business trust (ESBT)
means any trust if it meets the following
requirements: the trust does not have as
a beneficiary any person other than an
individual, an estate, or an organization
described in section 170(c)(2) through
(5); no interest in the trust has been
acquired by purchase; and the trustee of
the trust makes a timely ESBT election
for the trust.

(ii) Qualified beneficiaries—(A) In
general. For purposes of this section, a
beneficiary includes a person who has
a present, remainder, or reversionary
interest in the trust other than a remote,
contingent interest within the meaning
of paragraph (m)(1)(ii)(D) of this section.

(B) Distributee trusts. Any person who
has a beneficial interest in a distributee

trust is a beneficiary of the ESBT.
However, if the distributee trust is an
organization described in section
170(c)(2) or (3), the distributee trust
itself is the beneficiary of the ESBT. A
distributee trust is a trust that is
receiving or may receive a distribution
from an ESBT, whether the rights to
receive the distribution are fixed or
contingent, or immediate or deferred.

(C) Powers of appointment. A person
in whose favor a power of appointment
could be exercised is not a beneficiary
of an ESBT until the holder of the power
of appointment actually exercises the
power in favor of such person.

(D) Remote beneficiaries. A person
whose interest in the trust is so remote
as to be negligible is not a beneficiary
of an ESBT. With respect to any portion
of the trust, a person’s interest in either
the corpus or the income therefrom is,
at any time, so remote as to be negligible
when the probability that such person
will ever receive a distribution from the
trust is less than 5 percent, taking into
consideration the interests of other
entities and other individuals living at
that time.

(E) Nonresident aliens. A nonresident
alien as defined in section 7701(b)(1)(B)
is an eligible beneficiary of an ESBT.
However, see paragraph (m)(5)(iii) of
this section if the nonresident alien is a
potential current beneficiary of the
ESBT.

(iii) Interests acquired by purchase. A
trust does not qualify as an ESBT if any
interest in the trust has been acquired
by purchase. If any portion of a
beneficiary’s basis in the beneficiary’s
interest in the trust is determined under
section 1012, such interest has been
acquired by purchase. The trust itself
may acquire S corporation stock by
purchase.

(iv) Ineligible trusts. An ESBT does
not include—

(A) Any qualified subchapter S trust
(as defined in section 1361(d)(3)) if an
election under section 1361(d)(2)
applies with respect to any corporation
the stock of which is held by the trust;

(B) Any trust exempt from tax or not
subject to tax under subtitle A; or

(C) Any charitable remainder annuity
trust or charitable remainder unitrust (as
defined in section 664(d)).

(2) ESBT election—(i) In general. The
trustee of the trust must make the ESBT
election by signing and filing, with the
service center where the trust files its
income tax return, a statement that
meets the requirements of paragraph
(m)(2)(ii) of this section. If there is more
than one trustee, the trustee or trustees
with authority to legally bind the trust
must sign the election statement. Only
one ESBT election is made for the trust,

regardless of the number of S
corporations whose stock is held by the
ESBT.

(ii) Election statement. The election
statement must include—

(A) The name, address, and taxpayer
identification number of the trust, the
potential current beneficiaries, and the
S corporations in which the trust
currently owns stock;

(B) An identification of the election as
an ESBT election made under section
1361(e)(3);

(C) The first date on which the trust
owned stock in each S corporation;

(D) The date on which the election is
to become effective (not earlier than 15
days and two months before the date on
which the election is filed); and

(E) Representations signed by the
trustee stating that—

(1) The trust meets the definitional
requirements of section 1361(e)(1); and

(2) All potential current beneficiaries
of the trust meet the shareholder
requirements of section 1361(b)(1).

(iii) Due date for ESBT election. The
ESBT election must be filed within the
time requirements prescribed in
paragraph (j)(6)(iii) of this section for
filing a qualified subchapter S trust
(QSST) election. If the trust and the
corporation file their tax returns with
the same service center, the trustee may
attach the ESBT election to the Form
2553, “Election by a Small Business
Corporation,” in the case of a newly
electing S corporation.

(iv) Election by a trust described in
section 1361(c)(2)(A)(ii) or (iii). A trust
that is a qualified S corporation
shareholder under section
1361(c)(2)(A)(ii) or (iii) may elect ESBT
treatment at any time during the 2-year
period described in those sections or the
16-day-and-2-month period beginning
on the date after the end of the 2-year
period. If the trust makes an ineffective
ESBT election, the trust will continue to
qualify as an eligible S corporation
shareholder for the remainder of the
period described in section
1361(c)(2)(A) (i) or (iii).

(v) No protective election. A trust
cannot make a protective ESBT election
that would be effective in the event the
trust fails to meet the requirements for
an eligible trust described in section
1361(c)(2)(A)(i) through (iv). If a trust
attempts to make a protective ESBT
election and fails to qualify as an
eligible S corporation shareholder under
section 1361(c)(2)(A)@) through (iv), the
S corporation election will be
ineffective or will terminate because the
corporation will have an ineligible
shareholder. Relief may be available
under section 1362(f) for an inadvertent
ineffective S corporation election or an
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inadvertent S corporation election
termination.

(3) Effect of ESBT election—i)
General rule. If a trust makes a valid
ESBT election, the trust will be treated
as an ESBT for purposes of chapter 1 of
the Internal Revenue Code as of the
effective date of the ESBT election.

(ii) Employer Identification Number.
An ESBT has only one employer
identification number (EIN). If an
existing trust makes an ESBT election,
the trust continues to use the EIN it
currently uses.

(iii) Taxable year. If an ESBT election
is effective on a day other than the first
day of the trust’s taxable year, the ESBT
election does not cause the trust’s
taxable year to close. The trust files one
tax return for the taxable year.

(iv) Allocation of S corporation items.
If an ESBT election is effective on a day
other than the first day of the trust’s
taxable year, and the trust held S
corporation stock and was an eligible S
corporation shareholder under section
1361(c)(2)(A)(i) through (iv) prior to the
effective date of the ESBT election, the
S corporation items are allocated
between the two eligible trusts under
section 1377(a). For purposes of section
1377(a), the first day the ESBT is a
shareholder is the effective date of the
ESBT election, and the last day the
other trust is a shareholder is the day
before the effective date of the ESBT
election. See §1.1377-1(a)(2)(iii).

(v) Estimated taxes. If an ESBT
election is effective on a day other than
the first day of the trust’s taxable year,
the trust is considered one trust for
purposes of estimated taxes under
section 6654.

(4) Potential current beneficiaries—(i)
In general. For purposes of determining
whether a corporation is a small
business corporation within the
meaning of section 1361(b)(1), each
potential current beneficiary of an ESBT
generally is treated as a shareholder of
the corporation. Subject to the
provisions of this section (m)(4), a
potential current beneficiary generally
is, with respect to any period, any
person who at any time during such
period is entitled to, or in the discretion
of any person may receive, a
distribution from the principal or
income of the trust.

(ii) Grantor trusts. If all or a portion
of an ESBT is treated as owned by a
person under subpart E, part I,
subchapter J, chapter 1 of the Internal
Revenue Code, such owner is a potential
current beneficiary in addition to
persons described in paragraph (m)(4)(i)
of this section.

(iii) Special rule for dispositions of
stock. Notwithstanding the provisions of

paragraph (m)(4)(i) of this section, if a
trust disposes of all of its S corporation
stock, any person who first met the
definition of a potential current
beneficiary during the 60-day period
ending on the date of such disposition
is not a potential current beneficiary
with respect to that corporation.

(iv) Distributee trusts—(A) In general.
This paragraph (m)(4)(iv) contains the
rules for determining who are the
potential current beneficiaries of an
ESBT if a distributee trust becomes
entitled to, or at the discretion of any
person may receive, a distribution from
principal or income of an ESBT. A
distributee trust does not include a trust
that is not currently in existence. For
this purpose, a trust is not currently in
existence if the trust has no assets and
no items of income, loss, deduction, or
credit. Thus, if a trust instrument
provides for a trust to be funded at some
future time, the future trust is not a
distributee trust.

(B) If the distributee trust is not a trust
described in section 1361(c)(2)(A), then
the distributee trust is the potential
current beneficiary of the ESBT and the
corporation’s S corporation election
terminates.

(C) If the distributee trust is a trust
described in section 1361(c)(2)(A), the
persons who would be its potential
current beneficiaries (as defined in
paragraph (m)(4)(i) and (ii) of this
section) if the distributee trust were an
ESBT are treated as the potential current
beneficiaries of the ESBT.
Notwithstanding the preceding
sentence, however, if the distributee
trust is a trust described in section
1361(c)(2)(A)(ii) or (iii), the estate
described in section 1361(c)(2)(B) (ii) or
(iii) is treated as the potential current
beneficiary of the ESBT for the 2-year
period for which such trust is permitted
as a shareholder.

(D) For the purposes of paragraph
(m)(4)(iv)(C) of this section, a trust will
be deemed to be described in section
1361(c)(2)(A) if such trust would be
eligible to make a QSST election under
section 1361(d) or an ESBT election
under section 1361(e) if it owned S
corporation stock.

(v) Contingent distributions. A person
who is entitled to receive a distribution
only after a specified time or upon the
occurrence of a specified event (such as
the death of the holder of a power of
appointment) is not a potential current
beneficiary until such time or the
occurrence of such event.

(vi) Current powers of appointment. A
person to whom a distribution is or may
be made during a period pursuant to a
power of appointment is a potential
current beneficiary. Thus, if any person

has a general lifetime power of
appointment over the trust, the
corporation’s S corporation election will
terminate because the number of
potential current beneficiaries will
exceed the 75-shareholder limit of
section 1361(b)(1)(A).

(vii) Number of shareholders. Each
potential current beneficiary of the
ESBT, as defined in paragraphs (m)(4)(i)
through (vi) of this section, is counted
as a shareholder of any S corporation
whose stock is owned by the ESBT.
During any period in which the ESBT
has no potential current beneficiaries,
the ESBT is counted as the shareholder.
A person is counted as only one
shareholder of an S corporation even
though that person may be treated as a
shareholder of the S corporation by
direct ownership and through one or
more eligible trusts described in section
1361(c)(2)(A). Thus, for example, if a
person owns stock in an S corporation
and is a potential current beneficiary of
an ESBT that owns stock in the same S
corporation, that person is counted as
one shareholder of the S corporation.
Similarly, if a husband owns stock in an
S corporation and his wife is a potential
current beneficiary of an ESBT that
owns stock in the same S corporation,
such husband and wife will be counted
as one shareholder of the S corporation.

(viii) Miscellaneous. Payments made
to a third party on behalf of a
beneficiary are considered to be
payments made directly to the
beneficiary. The right of a beneficiary to
assign the beneficiary’s interest to a
third party does not result in the third
party being a potential current
beneficiary until that interest is actually
assigned.

(5) ESBT terminations—(i) Ceasing to
meet ESBT requirements. A trust ceases
to be an ESBT on the first day the trust
fails to meet the definition of an ESBT
under section 1361(e). The last day the
trust is treated as an ESBT is the day
before the date on which the trust fails
to meet the definition of an ESBT.

(ii) Disposition of S stock. In general,
a trust ceases to be an ESBT on the first
day following the day the trust disposes
of all S corporation stock. However, if
the trust is using the installment method
to report income from the sale or
disposition of its stock in an S
corporation, the trust ceases to be an
ESBT on the day following the earlier of
the day the last installment payment is
received by the trust or the day the trust
disposes of the installment obligation.

(iii) Potential current beneficiaries
that are ineligible shareholders. If a
potential current beneficiary of an ESBT
is not an eligible shareholder of a small
business corporation within the
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meaning of section 1361(b)(1), the S
corporation election terminates. For
example, the S corporation election will
terminate if a nonresident alien becomes
a potential current beneficiary of an
ESBT. Such a potential current
beneficiary is treated as an ineligible
shareholder beginning on the day such
person becomes a potential current
beneficiary, and the S corporation
election terminates on that date.
However, see the special rule of
paragraph (m)(4)(ii) of this section. If the
S corporation election terminates, relief
may be available under section 1362(f).

(6) Revocation of ESBT election. An
ESBT election may be revoked only
with the consent of the Commissioner.
The application for consent to revoke
the election must be submitted to the
Internal Revenue Service in the form of
a letter ruling request under the
appropriate revenue procedure.

(7) Converting an ESBT to a QSST.
For a trust that wishes to convert from
an ESBT to a QSST, the consent of the
Commissioner is hereby granted to
revoke the ESBT election as of the
effective date of the QSST election, if all
the following requirements are met:

(i) The trust meets all of the
requirements to be a QSST under
section 1361(d).

(ii) The trustee and the current
income beneficiary of the trust sign the
QSST election. The QSST election must
be filed with the service center where
the S corporation files its income tax
return and also with the service center
where the trust files its income tax
return. This QSST election must state at
the top of the document “ATTENTION
ENTITY CONTROL—CONVERSION OF
AN ESBT TO A QSST PURSUANT TO
SECTION 1.1361-1(m)” and include all
information otherwise required for a
QSST election under § 1.1361-1(j)(6). A
separate election must be made with
respect to the stock of each S
corporation held by the trust.

(ii1) The trust has not converted from
a QSST to an ESBT within the 36-month
period preceding the effective date of
the new QSST election.

(iv) The date on which the QSST
election is to be effective cannot be
more than 15 days and two months
prior to the date on which the election
is filed and cannot be more than 12
months after the date on which the
election is filed. If an election specifies
an effective date more than 15 days and
two months prior to the date on which
the election is filed, it will be effective
15 days and two months prior to the
date on which it is filed. If an election
specifies an effective date more than 12
months after the date on which the

election is filed, it will be effective 12
months after the date it is filed.

(8) Effective date. This paragraph (m)
is applicable on and after the date the
final regulations are published in the
Federal Register.

(9) Examples. The provisions of this
paragraph (m) are illustrated by the
following examples in which it is
assumed, unless otherwise specified,
that all noncorporate persons are
citizens or residents of the United
States:

Example 1. (i) ESBT election with section
663(c) separate shares. On January 1, 2000,
M contributes S corporation stock to Trust for
the benefit of M’s three children A, B, and C.
Pursuant to section 663(c), each of Trust’s
separate shares for A, B, and C will be treated
as separate trusts for purposes of determining
the amount of distributable net income (DNI)
in the application of sections 661 and 662.
On January 15, 2000, the trustee of Trust files
a valid ESBT election for Trust effective
January 1, 2000. Trust will be treated as a
single ESBT and will have a single S portion
taxable under section 641(c).

(ii) ESBT acquires stock of an additional S
corporation. On February 15, 2000, Trust
acquires stock of an additional S corporation.
Because Trust is already an ESBT, Trust does
not need to make an additional ESBT
election.

(iii) Section 663(c) shares of ESBT convert
to separate QSSTs. Effective January 1, 2001,
A, B, C, and Trust’s trustee elect to convert
each separate share of Trust into a separate
QSST pursuant to paragraph (m)(7) of this
section. They file a separate election for each
S corporation the stock of which is held by
Trust for each separate share. Each separate
share will be treated as a separate QSST.

Example 2. (i) Invalid potential current
beneficiary. Effective January 1, 2000, Trust
makes a valid ESBT election. On January 1,
2001, A, a nonresident alien, becomes a
potential current beneficiary of Trust. Trust
does not dispose of all of its S corporation
stock within 60 days after January 1, 2001.
As of January 1, 2001, A is a potential current
beneficiary of Trust, and therefore is treated
as a shareholder of the S corporation.
Because A is not an eligible shareholder of
an S corporation under section 1361(b)(1),
the S corporation election of any corporation
in which Trust holds stock terminates
effective January 1, 2001. Relief may be
available under section 1362(f).

(ii) Invalid potential current beneficiary
and disposition of S stock. Assume the same
facts as in Example 2 (i) except that within
60 days after January 1, 2001, trustee of Trust
disposes of all Trust’s S corporation stock. A
is not considered a potential current
beneficiary of Trust and therefore is not
treated as an S corporation shareholder of
any S corporation in which Trust previously
held stock.

Example 3. Subpart E trust. M transfers
stock in X, an S corporation, and other assets
to Trust, for the benefit of B and B’s siblings.
M retains no powers or interest in Trust.
Under section 678(a), B is treated as the
owner of a portion of Trust which includes
a portion of the X stock. No beneficiary has

acquired any portion of his or her interest in
Trust by purchase and Trust is not an
ineligible trust under paragraph (m)(1)(iv) of
this section. Trust is eligible to make an
ESBT election.

Example 4. Determining ESBT
beneficiaries. Trust holds stock in an S
corporation and makes an ESBT election.
Trust’s instrument provides that income is to
be paid to A for A’s life. Upon A’s death the
remainder interest is to be paid to a separate
trust for the benefit of A’s three children. If
on A’s death none of A’s children is alive,
then the remainder is to be paid to A’s ten
grandchildren. If on A’s death none of A’s
children or grandchildren is alive, the
remainder will be paid to State exclusively
for public purposes. A, A’s children, and A’s
grandchildren are all beneficiaries of Trust.
Assuming the probability that State will ever
receive any distribution from Trust is less
than 5 percent, State is not considered a
beneficiary for purposes of paragraph
(m)(1)(ii) of this section. If the probability
that State will receive a distribution from
Trust ever equals or exceeds 5 percent, State
would then be considered a beneficiary of the
ESBT. Because State is an organization
described in section 170(c)(1), rather than
section 170(c)(2) through (5), State would be
an ineligible beneficiary and the
corporation’s S corporation election would
terminate.

Example 5. Potential current beneficiaries
and distributee trusts. (i) Distributee trust
holding S corporation stock. Trust-1 has a
valid ESBT election in effect. The trustee of
Trust-1 has the power to distribute to A
directly or to any trust created for the benefit
of A. On January 1, 2000, M creates Trust-2
for the benefit of A. Also on January 1, 2000,
the trustee of Trust-1 distributes some S
corporation stock to Trust-2. The current
income beneficiary of Trust-2 makes a timely
and effective election to treat Trust-2 as a
QSST. Because Trust-2 is a valid S
corporation shareholder, the distribution to
Trust-2 does not terminate the ESBT election
of Trust-1. Trust-2 itself will not be counted
toward the 75-shareholder limit of section
1361(b)(1)(A). Additionally, because A is
already counted as an S corporation
shareholder because of A’s status as a
potential current income beneficiary of Trust-
1, A is not counted again by reason of A’s
status as the deemed owner of Trust-2.

(ii) Distributee trust not holding S
corporation stock. Assume the same facts as
in paragraph (i) of this Example 5 except that
no S corporation stock is distributed to Trust-
2. Because Trust-2 would be eligible to make
a QSST election or an ESBT election if it
owned S corporation stock, under paragraph
(m)(4)(@iv)(D) of this section it is deemed to
be a trust described in section 1361(c)(2)(A).
Under paragraph (m)(4)(iv)(C) of this section,
the potential current beneficiaries of Trust-2
are considered the potential current
beneficiaries of Trust-1. Because A, the
potential current beneficiary of Trust-2, is
already a potential current beneficiary of
Trust-1, A is not counted twice for purposes
of the 75-shareholder limit of the S
corporation.

Example 6. Potential current beneficiaries
and distributee trust. (i) Distributee trust that
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would itself qualify as an ESBT. Trust-1
holds stock in X, an S corporation, and has

a valid ESBT election in effect. Under the
terms of the governing instrument of Trust-
1, the trustee has discretion to make
distributions to A, B and Trust-2, a trust for
the benefit of A and B’s children, C, D and

E. Trust-2 would qualify to be an ESBT, but
it owns no S corporation stock and has made
no ESBT election. Under paragraph (m)(4)(iv)
of this section, Trust-2’s potential current
beneficiaries are treated as the potential
current beneficiaries of Trust-1 and are
counted as shareholders for purposes of
section 1361(b)(1). Thus, A, B, C, D and E are
potential current beneficiaries of Trust-1 and
are counted as shareholders for the purposes
of section 1361(b)(1). Trust-2 itself will not
be counted as a shareholder of Trust-1 for
purposes of section 1361(b)(1).

(ii) Distributee trust that would not qualify
as an ESBT. Assume the same facts as in
Example 6 (i) except that D is a non-resident
alien. Trust-2 would not be eligible to make
an ESBT or QSST election if it owned S
corporation stock and therefore Trust-2 is a
potential current beneficiary of Trust-1. Since
Trust-2 is not an eligible shareholder, X’s S
corporation election terminates.

(iii) Distributee trust that is a section
1361(c)(2)(A)(ii) trust. Assume the same facts
as in Example 6 (i) except that Trust-2 is a
trust treated as owned by A under section
676 because A had the power to revoke
Trust-2 at any time prior to A’s death. On
January 1, 2001, A dies. Because Trust-2 is
a trust described in section 1361(c)(2)(A)(ii)
during the 2-year period beginning on the
day of A’s death, under paragraph
(m)(4)(iv)(C) of this section, Trust-2’s only
potential current beneficiary is the person
listed in section 1361(c)(2)(B)(ii), A’s estate.

Example 7. Potential current beneficiaries
and powers of appointment. M creates Trust
for the benefit of A. A also has a current
power to appoint income or principal to
anyone except A, A’s creditors, A’s estate,
and A’s estate’s creditors. The potential
current beneficiaries of Trust will be A and
all other persons except for A’s creditors, A’s
estate, and A’s estate’s creditors. This
number will exceed the 75-shareholder limit
of section 1361(b)(1)(A). If Trust holds S
corporation stock, the corporation’s S
election will terminate.

Par. 6. Section 1.1362-6 is amended
by revising paragraph (b)(2)(iv) to read
as follows:

§1.1362-6 Election and consents.

(b) E

(2) * *x %

(iv) Trusts. In the case of a trust
described in section 1361(c)(2)(A)
(including a trust treated under section
1361(d)(1)(A) as a trust described in
section 1361(c)(2)(A)(i) and excepting
an electing small business trust
described in section 1361(c)(2)(A)(v)
(ESBT)), only the person treated as the
shareholder for purposes of section
1361(b)(1) must consent to the election.
When stock of the corporation is held by

a trust, both husband and wife must
consent to any election if the husband
and wife have a community interest in
the trust property. See paragraph
(b)(2)(@d) of this section for rules
concerning community interests in S
corporation stock. In the case of an
ESBT, the trustee and the owner of any
portion of the trust that consists of the
stock in one or more S corporations
under subpart E, part I, subchapter J,
chapter 1 of the Internal Revenue Code
must consent to the S corporation
election. If there is more than one
trustee, the trustee or trustees with
authority to legally bind the trust must
consent to the S corporation election.
* * * * *

Par. 7. Section 1.1362-7 is amended
by adding a sentence to the end of
paragraph (a) to read as follows:

§1.1362-7 Effective date.

(a) * * * Section 1.1362—-6(b)(2)(iv) is
applicable on and after the date the final
regulations are published in the Federal

Register.
* * * * *

Par. 8. Section 1.1377-1 is amended
by:

i. Adding paragraph (a)(2)(iii).
2. Adding Example 3 to paragraph (c).
The additions read as follows:

§1.1377-1 Pro rata share.

(El] EE

(2) * % %

(iii) Electing small business trust
(ESBT) election. If an ESBT election is
effective on a day other than the first
day of trust’s taxable year, and the trust
was already an eligible S corporation
shareholder under a different provision
of section 1361(c)(2), then section 1377
applies to allocate S corporation income
between the two types of trusts. The
first day the ESBT is treated as an S
corporation shareholder is the effective
date of the ESBT election. The ESBT
election does not result in the prior trust
being treated as terminating its entire
interest in its S corporation stock for
purposes of paragraph (b) of this
section, unless the prior trust was
described in section 1361(c)(2)(A)(ii) or
(iii).

* * * * *

(C] * k%

Example 3. Effect of conversion of a
qualified subchapter S trust (QSST) to an
electing small business trust (ESBT). (i) On
January 1, 2000, Trust receives 100% of the
stock of S corporation. Trust’s current
income beneficiary makes a timely QSST
election under section 1361(d)(2), effective
January 1, 2000. Later, the trustee and current
income beneficiary of Trust elect pursuant to
§1.1361-1(j)(12), to terminate the QSST
election and convert to an ESBT, effective

July 1, 2002. In 2002, Trust’s pro rata share
of S corporation’s nonseparately computed
income is $100,000.

(ii) For purposes of computing the income
allocable to the QSST and to the ESBT, Trust
is treated as a QSST through June 30, 2002,
and Trust is treated as an ESBT beginning
July 1, 2002. Pursuant to section 1377(a)(1),
the pro rata share of S corporation income
allocated to the QSST is $49,589 ($100,000
x 181 days/365 days), and the pro rata share
of S corporation income allocated to the
ESBT is $50,411 ($100,000 x 184 days/365
days).

Par. 9. Section 1.1377-3 is revised to
read as follows:

§1.1377-3 Effective date.

Section 1.1377-1 and 1.1377-2 apply
to taxable years of an S corporation
beginning after December 31, 1996,
except that § 1.1377-1(a)(2)(iii) and (c)
Example 3 are applicable on and after
the date the final regulations are
published in the Federal Register.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 00-32191 Filed 12—28-00; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 94
RIN 0905-AE71
Public Health Service Standards for

the Protection of Research Misconduct
Whistleblowers; Correction

AGENCY: Department of Health and

Human Services (HHS).

ACTION: Notice of proposed rulemaking;
technical correction.

SUMMARY: The Department of Health and
Human Services published in the
Federal Register of November 28, 2000,
a notice of proposed rulemaking to
establish regulations that covered
institutions must follow for preventing
or otherwise responding to occurrences
of retalitation against whistleblowers.
(65 FR 70830) This document corrects
the Preamble of the notice of proposed
rulemaking to update changed Internet
website addresses and to add several
inadvertently omitted explanatory
sentences.

FOR FURTHER INFORMATION CONTACT:
Barbara Bullman, 301—443-5300 (This is
not a toll-free number).

SUPPLEMENTARY INFORMATION:

Preamble Supplementary Information
[Corrected]

On Page 70830, in the third column
at the top of the page, correct the web
page cite to read “‘http://ori/hhs.gov.”
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On page 70830, in the third column,
correct the fourth full paragraph by
adding a sentence at the end of the
paragraph to read “If both parties agree,
they may also continue mediation
efforts during the administrative
proceeding.”

On Page 70831, in the first column,
the third full paragraph, correct the web
page cite to read “http://ori/hhs.gov.”

On page 70831, in the second column,
correct the second and third sentences
of the first full paragraph to read ‘“The
decisionmaker must order an
institutional remedy if the
whistleblower meets the burden of proof
and proves by a preponderance of the
evidence that the act of good faith
whistleblowing was a contributing
factor in the alleged adverse action
taken by the institution or one of its
members against the whistleblower.
However, even if the whistleblower
meets this burden, the burden of proof
shifts to the institution, and the
decisionmaker may not order an
institutional remedy if the institution
then proves by clear and convincing
evidence that it would have taken the
action at issue even in the absence of
the whistleblower’s allegation or
cooperation with an investigation.”

On page 70832 in the second column,
correct the second full paragraph by
adding a sentence at the end of the
paragraph to read ““As most retaliation
occurs shortly after the whistleblower
alleges misconduct, the regulation
would require that the adverse action
happen within one year of the
allegation. We request comments on this
time frame.”

On page 70832 in the third column,
correct the last paragraph of the
Supplementary Information section by
adding a sentence at the end of the
paragraph to read “However, we request
comments on whether to extend
coverage of this proposed regulation to
pending cases.”

Dated: December 18, 2000.
Brian P. Burns,

Deputy Assistant Secretary for Information
Resources Management.

[FR Doc. 00-33312 Filed 12-28-00; 8:45 am]
BILLING CODE 4110-60-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[1.D. 120600B]

Atlantic Highly Migratory Species
Fisheries; Technical Gear Workshop

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of public meeting.

SUMMARY: NMFS announces the
rescheduling of the public workshop to
discuss potential gear modifications for
the Atlantic pelagic longline fishery
aimed at reducing the incidental take
and mortality of threatened and
endangered sea turtles. The workshop is
intended to synthesize available
information and discuss research
objectives. A report of the workshop
will be made available to interested
parties.

DATES: The workshop will take place
January 17, 2001, from 1 p.m. to 6 p.m.
and January 18, 2001, from 8:30 a.m. to
3:30 p.m. Notice of attending the
meeting should be provided by January
8, 2001.

ADDRESSES: The location for the
workshop is: Holiday Inn Hotel, 8777
Georgia Avenue, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Margo Schulze-Haugen or Tyson Kade
at (301) 713-2347. Also, if you are
planning to attend the workshop, please

contact these individuals by January 8,
2001. Attendees will be provided
briefing materials prior to the meeting.

SUPPLEMENTARY INFORMATION: A
Biological Opinion (BO) issued on June
30, 2000, by NMFS’ Office of Protected
Resources found that the continued
operation of the Atlantic pelagic
longline fishery is likely to jeopardize
the continued existence of loggerhead
and leatherback sea turtles. Since the
BO was issued, NMFS has concluded
that further analyses of observer data
and additional population modeling of
loggerhead sea turtles are needed to
determine more precisely the impact of
the pelagic longline fishery on turtles.
NMFS reinitiated consultation to
consider these factors, and anticipates
issuance of a new BO in March 2001.
This workshop will allow fishermen,
gear experts, sea turtle experts, and
fishery managers to discuss possible
measures, including gear and fishing
method modifications, to reduce the
incidental take and mortality of sea
turtles in the Atlantic pelagic longline
fishery in the future. Information
developed at the workshop will be
incorporated into a workshop report
that will be considered in the ongoing
fishery consultation. The report will
also be made available to the public.

Special Accommodations

The public workshop is physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Margo Schulze-
Haugen or Tyson Kade (see FOR FURTHER
INFORMATION CONTACT) at least 7 days
prior to the meeting.

Authority: 16 U.S.C. 971 et seq., and 16
U.S.C. 1801 et seq.

Dated: December 20, 2000.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 00-33225 Filed 12—-28-00; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletion

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletion from Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete service previously furnished by
such agencies.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: January 29, 2001.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Louis R. Bartalot (703) 603—7740
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

Additions

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. I certify
that the following action will not have
a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for addition to the
Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information. The following commodities
and services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities

Tape, Duct, 5640-00-103-2254
NPA: Cincinnati Association for the Blind,
Cincinnati, Ohio
Cloth, High Performance
7920-00-NIB-0194 (30 Pack)
7920-00-NIB-0390 (Single blister—Red/
Yellow)
7920—-00-NIB-0394 (Single blister—Blue)
7920-00-NIB-0395 (Single blister—
Platinum Gray)
7920-00-NIB-0396 (Lens Cloth—White)
7920-00-NIB—0397 (3 Pack)
7920-00-NIB-0398 (5 Pack)
NPA: L.C. Industries for the Blind, Inc.,
Durham, North Carolina

Services

Janitorial/Custodial, Max Rosenn
Courthouse, 197 South Main Street,
Wilkes-Barre, Pennsylvania

NPA: United Rehabilitation Services, Inc.,
Wilkes-Barre, Pennsylvania

Janitorial/Custodial. VA Outpatient Clinic
Charleston, West Virginia

NPA: Goodwill Industries of Kanawha
Valley, Inc., Charleston, West Virginia

Laborer, Multi-Tasks Support Services, Post
wide, Fort Hood, Texas

NPA: Professional Contract Services, Inc.,
Austin, Texas

Mailroom Operation, USDA, Rural
Development Agency, St. Louis,
Missouri

NPA: MGI Services Corporation, St. Louis,
Missouri

Deletion

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for deletion from the
Procurement List.

The following service has been
proposed for deletion from the
Procurement List:

Service

Commissary Shelf Stocking & Custodial
Charles Melvin Price Support Center
Commissary, Granite City, Illinois

Louis R. Bartalot,

Deputy Director (Operations).

[FR Doc. 00-33360 Filed 12—28-00; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletion

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and Deletion from
the Procurement List.

SUMMARY: This action adds to the
Procurement List a commodity and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and deletes from the procurement List
commodities previously furnished by
such agencies.

EFFECTIVE DATE: January 29, 2001.
ADDRESSES: Commiittee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
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FOR FURTHER INFORMATION CONTACT:
Louis R. Bartalot (703) 603—7740.
SUPPLEMENTARY INFORMATION: On
October 27, November 3 and November
13, 2000, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published notices (65 F.R.
64420, 66230 and 64417) of proposed
additions to and deletion from the
Procurement List:

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodity and services and impact
of the additions on the current or most
recent contractors, the Committee has
determined that the commodity and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodity and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodity and services.

3. The action will result in
authorizing small entities to furnish the
commodity and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in

connection with the commodity and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodity and services are hereby
added to the Procurement List:

Commodity
Rake, Forest Fire, 4210-00-540—4512.
Services

ADA Compliance Investigator,
Department of Transportation,
Maritime Administration
Headquarters, Washington, DC

Administrative Services, U.S.
Department of Agriculture, Farm
Service Agency, Kansas City,
Missouri.

Administrative Services, U.S.
Department of Agriculture, Farm
Service Agency, Kansas City, Missouri

Administrative Services, U.S.
Department of Agriculture, Rural
Development Agency, St. Louis,
Missouri.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

Deletion

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action will not have a severe
economic impact on future contractors
for the commodity and services.

3. The action will result in
authorizing small entities to furnish the

commodity and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodity and
services deleted from the Procurement
List.

After consideration of the relevant
matter presented, the Committee has
determined that the commodities listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4. Accordingly,the following
commodities are hereby deleted from
the Procurement List:

Commodities

Water Bag, Nylon Duck, 8465-01-321—
1678, 8465—-01-321-1678F.

Louis R. Bartalot,

Deputy Director (Operations).

[FR Doc. 00-33361 Filed 12—-28-00; 8:45 am]
BILLING CODE 6353-01-M

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility To
Apply for Trade Adjustment
Assistance

AGENCY: Economic Development
Administration (EDA).

ACTION: To give firms an opportunity to
comment.

Petitions have been accepted for filing
on the dates indicated from the firms
listed below.

LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 11/21/00-12/18/00

Date
Firm name Address petition Product
accepted
Piller PIAStiCS ......coovviiiieniieiieiieee e 3925 S. Grant Street, Washougal, WA 12/04/00 | Injection molded parts for the computer,
98671. toy, tool and forestry industries.
Mo Rad Manufacturing, Inc. d.b.a. Morad | 1900 East Malone, Sikeston, MO 63801 12/04/00 | Radiators and parts for the agricultural in-
Radiator Products. dustry.
Sheppard Orchards, INC ........ccccecveennenne. 3401 Dethman Ridge Dr., Hood River, 12/06/00 | Pears.
OR 97031.
Laurance Brothers, INC .......cccccevivrieeninen. 7360 Cooper Spur Road, Parkdale, OR 12/06/00 | Pears.
97041.
Rick Benjamin Orchards ...........cccccocveenee 8675 Cooper Spur Road, Parkdale, OR 12/06/00 | Pears.
97041.
Tele-Tech Corporation ........c.ccceceervviiueene 2050 Fairway Drive, Bozeman, MT 59715 36866 | Telecommunications transmission/recep-
tion parts.
Mini Lace, INC ....coooviiieiieeiece e 960 West 84th Street, Hialeah, FL 33014 12/07/00 | Warp knit fabrics, primarily for the inti-
mate apparel industry.
Toy Works, Inc. (The) ....cccoeeeviiiiiiiiieeen. Fiddler's Elbow Road, Middle Falls, NY 12/07/00 | Hand printed canvas travel bags, door-
12848. mats, kitchen towels, pillows and
stuffed toys.
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LIST OF PETITION ACTION BY TRADE ADJUSTMENT ASSISTANCE FOR PERIOD 11/21/00-12/18/00—Continued

Date
Firm name Address petition Product
accepted
Zimmer Industries, INC ......cccoeeivieeiiinenne 200 Central Avenue, Hawthorne, NJ 12/08/00 | Perforated steel and cutting rule, i.e.
07506. blades used by business form and la-
bels industries.
DDG, Inc. d.b.a. Windsurfing Hawaii ........ 1114 June Street, Hood River, OR 97031 12/08/00 | Sailboard accessories and parts.
Madden Precision, INC ........ccccoceeeriieeene 3500 Charleston Road, Norman, OK 12/14/00 | Valve parts.
73069.
Goldens Foundry and Machine Co ........... 600 12th Street, Columbus, GA 31902 .... 12/18/00 | Component for agricultural tractors and
medical furniture—clutch pedals and
bases for operating room tables.

The petitions were submitted
pursuant to section 251 of the Trade Act
of 1974 (19 U.S.C. 2341). Consequently,
the United States Department of
Commerce has initiated separate
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each firm
contributed importantly to total or
partial separation of the firm’s workers,
or threat thereof, and to a decrease in
sales or production of each petitioning
firm.

Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by Trade Adjustment Assistance, Room
7315, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than the close of business of the
tenth calendar day following the
publication of this notice.

The Catalog of Federal Domestic
Assistance official program number and
title of the program under which these
petitions are submitted is 11.313, Trade
Adjustment Assistance.

Dated: December 19, 2000.

Anthony J. Meyer,

Coordinator, Trade Adjustment and
Technical Assistance.

[FR Doc. 00-33330 Filed 12-28-00; 8:45 am]
BILLING CODE 3510-24-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D.122200A]

Draft Environmental Impact Statement
(DEIS) for the Habitat Conservation
Plans proposed for Public Utility
District No. 1 of Douglas County,
Washington, and the Public Utility
District No. 1 of Chelan County,
Washington

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of document availability;
request for comments.

SUMMARY: This notice advises the public
that the Public Utility District (PUD) No.
1 of Douglas County, Washington, and
the PUD No. 1 of Chelan County,
Washington, (applicants) have
submitted individual applications to the
National Marine Fisheries Service
(NMFS) for incidental take permits
pursuant to the Endangered Species Act
(ESA). The permit applications are
related to the effects on listed
anadromous fish of the PUDs’ ongoing
and future hydroelectric project
operations on the mainstem Columbia
River. Each PUD has included with its
application a proposed (draft)
Anadromous Fish Agreement and
Habitat Conservation Plan (HCP)
designed to minimize and mitigate any
such incidental take of endangered or
threatened species, as required by the
ESA. The proposed HCPs are also
intended to serve as proposed
agreements to satisfy the PUDs’
obligations under the Federal Power Act
and related Federal and state laws
governing project effects on anadromous
fish and their habitat. To consider the
effects of these proposed HCPs, the
NMFS has prepared a DEIS that is now
available for review and comment by
interested parties.

DATES: Written comments on the DEIS
must be received on or before March 29,
2001.

ADDRESSES: For copies of the DEIS, or to
provide written comments, contact:
National Marine Fisheries Service,
Northwest Region, Hydro Program, 525
NE Oregon Street, Suite 420, Portland,
OR 97232-2737 (503-736-4734).
Comments may also be sent via fax to
(503) 231-2318. Comment will not be
accepted if submitted via email or the
internet.

The DEIS and the proposed HCPs are
available for review via the world wide
web at www.nwr.noaa.gov/1hydrop/
hydroweb/ferc.htm (under the “Related
Documents’ heading).

FOR FURTHER INFORMATION CONTACT: Mr.
Bob Dach, Fishery Biologist, Hydro
Program, Portland, OR (503-736-4734).
SUPPLEMENTARY INFORMATION: Under
section 9 of the ESA and its
implementing regulations, “taking” of
an endangered species is prohibited.
However, in limited circumstance
NMFS may issue a permit to take
endangered species if such taking is
incidental to, and not the purpose of, an
otherwise lawful activity. Regulations
governing permits for endangered
species can be found in 50 CFR part
222.

Anticipating that NMFS’ decision to
issue an incidental take permit, as
contemplated by the proposed HCPs,
would be a major federal action under
the National Environmental Policy Act
(NEPA), the PUDs requested that NMFS
conduct a coordinated and consolidated
environmental review process to
facilitate the resolution of remaining
issues under the proposed agreements
while complying with applicable
Federal and state legal requirements.

NMEF'S considers each of these permit
requests to be a major Federal action
significantly affecting the quality of the
human environment. Therefore, in
accordance with the requirements of
NEPA, NMFS has prepared a DEIS. This
notice, provided pursuant to NEPA
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regulations (40 CFR 1506.6), advises the
public that the DEIS and proposed HCPs
are now available for review and
comment. After considering any
comments received pursuant to this
notice, NMFS will prepare a final EIS
and make a final determination
regarding the sufficiency of the
applications in accordance with the
requirements of 50 CFR 222.307. If
deemed sufficient, NMFS thereafter will
publish a notice that the applications
are available for public comment, as
required by 50 CFR part 222, prior to
reaching a decision on whether to issue
or deny issuance of the permits.

The following species and
evolutionarily significant units are
included in these Plans: Endangered
Upper Columbia River (UCR) spring-run
chinook salmon (Oncorhynchus
tshawytscha) and steelhead (O. mykiss),
unlisted UCR summer/fall chinook
salmon (O. tshawytscha), Okanogan
River and Lake Wenatchee sockeye
salmon (O. nerka), and UCR coho
salmon (O. kisutch). The Plan also
proposes specific procedures, protection
and enhancement measures to mitigate
for the effects that the Wells, Rocky
Reach and Rock Island hydroelectric
projects will have on these species, for
a period of 50 years. The Wells Dam is
owned and operated by the PUD No. 1
of Douglas County and the Rocky Reach
and Rock Island dams are owned and
operated by the PUD No. 1 of Chelan
County. All three of these hydroelectric
projects are located on the Mid-
Columbia River in central Washington
state.

The applicants have provided
proposed HCPs with the intent of
obtaining incidental take permits
pursuant to ESA section 10(a)(1)(B). The
proposed HCPs were developed over
several years of negotiations with
Federal and state resource agencies,
Native American Tribes, and with
American Rivers (a non-governmental
environmental organization). While
these negotiations produced proposed
agreements on many important issues, it
should be noted that not all parties are
in support of the HCPs as currently
proposed. NMFS has determined that
we are unable to execute the agreements
until a public review, the requisite
environmental reviews, and Federal/
Tribal consultations have been
completed.

The proposed HCPs include a
standard of “‘no net impact” which
consists of a 95-percent juvenile dam
passage survival standard and a 91-
percent total project survival standard
for each of the Plan species. The total
project survival standard includes both
the juvenile and adult life stages of the

Plan species. The unavoidable project
mortality (i.e., the remaining 9-percent
of the Plan species still impacted by
project operations) will be mitigated
through a habitat conservation fund and
a supplementation program. The habitat
fund will address 2-percent of the
unavoidable loss and the
supplementation program will address
the remaining 7-percent. As a result of
this commitment, the applicants are
requesting incidental take permits with
a term of 50 years, settlement under the
Federal Power Act when each project is
relicensed, and a “no surprises”
guarantee from the Federal government.

Following the DEIS public review and
comment period, a preferred alternative
will be selected and evaluated for its
affect on ESA-listed species. At that
time, NMFS will determine the
sufficiency of the section 10(a)(1)(B)
permit applications and will publish a
notice of availability in the Federal
Register for review of the completed
applications and the Final
Environmental Impact Statement (FEIS).
NMFS will make its decision regarding
issuance of the permit following
completion of the FEIS and permit
application review period.

The DEIS considers the
environmental consequences of three
alternatives: (1) no action, (2) ESA
coverage pursuant to section 7(a)(2), and
(3) ESA coverage pursuant to section
10(a)(1)(B). Alternative 1, the no action
alternative, would result in continuation
of the status quo. Alternative 2 would
require the Federal Energy Regulatory
Commission to implement all measures
necessary to aid in the recovery of listed
species, up to full mitigation of the
project effects, although only limited
measures would be applied to currently
unlisted species. Alternative 3 would
utilize the “no net impact” standard, as
described previously, and
implementation processes set forth in
the proposed HCPs to both protect
currently listed species and to further
protect and enhance the remaining Plan
species in an attempt to prevent future
listings. The results of implementing
each of these alternatives on the human
environment have been assessed in the
DEIS.

NMFS will use the comments
received to modify the DEIS as
appropriate and to aid in the selection
of the preferred alternative. The
applicants will then have an
opportunity to modify their HCPs, if
necessary, to address information
provided during the comment period.
Upon completion of a biological opinion
on the preferred alternative, NMFS will
render its decision.

Dated: December 22, 2000.
Wanda L. Cain,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.
[FR Doc. 00-33227 Filed 12—28-00; 8:45 am]

BILLING CODE: 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 122100C]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application to modify
permits (1231).

SUMMARY: Notice is hereby given of the
following actions regarding permits for
takes of endangered and threatened
species for the purposes of scientific
research and/or enhancement:

NMFS has received applications for
permit modifications from: Dr. Lew
Ehrhart, University of Central Florida
(1231).

DATES: Comments or requests for a
public hearing on any of the new
applications or modification requests
must be received at the appropriate
address or fax number no later than 5
p.m. eastern standard time on January
29, 2001.

ADDRESSES: Written comments on any of
the new applications or modification
requests should be sent to the
appropriate office as indicated below.
Comments may also be sent via fax to
the number indicated for the application
or modification request. Comments will
not be accepted if submitted via e-mail
or the Internet. The applications and
related documents are available for
review.

For permit 1231: Office of Protected
Resources, Endangered Species
Division, F/PR3, 1315 East-West
Highway, Silver Spring, MD 20910 (ph:
301-713-1401, fax: 301-713-0376).

FOR FURTHER INFORMATION CONTACT: For
permit 1213: Terri Jordan, Silver Spring,
MD (phone: 301-713-1401 x148; fax:
301-713-0376); e-mail:
Terri.Jordan@noaa.gov.

SUPPLEMENTARY INFORMATION:

Authority

Issuance of permits and permit
modifications, as required by the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543) (ESA), is based on a
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finding that such permits/modifications:
(1) are applied for in good faith; (2)
would not operate to the disadvantage
of the listed species which are the
subject of the permits; and (3) are
consistent with the purposes and
policies set forth in section 2 of the
ESA. Authority to take listed species is
subject to conditions set forth in the
permits. Permits and modifications are
issued in accordance with and are
subject to the ESA and NMFS
regulations governing listed fish and
wildlife permits (50 CFR parts 222-226).

Those individuals requesting a
hearing on an application listed in this
notice should set out the specific
reasons why a hearing on that
application would be appropriate (see
ADDRESSES). The holding of such
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in the permit action
summaries are those of the applicant
and do not necessarily reflect the views
of NMFS.

Species Covered in This Notice

The following species and
evolutionarily significant units (ESU’s)
are covered in this notice:

Sea Turtles

Green turtle (Chelonia mydas)

Modification Requests Received

Permit 1231: The Recovery Plan for
the U.S. Population of Atlantic Green
Turtle states that the foremost problem
in management and conservation of sea
turtles is the lack of basic biological
information. This study proposes to
capture turtles living in the Indian River
Lagoon Estuary of central Florida in
Brevard and Indian River counties. The
data provided by the study will include
information regarding habitat
requirements, seasonal distribution and
abundance, movement and growth,
feeding preferences, sex distribution
and the prevalence and severity of
fibropapilloma.

Modification #1 would authorize
satellite tags to be deployed on eight (8)
green turtles over the life of the permit.
Turtles will be captured during netting
operations under permit #1231 and
#1144 in the Indian River Lagoon, FL.

Dated: December 21, 2000.
Wanda L. Cain,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.
[FR Doc. 00-33226 Filed 12—28-00; 8:45 am]

BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Limits for
Certain Cotton, Wool, Man-Made Fiber,
Silk Blend and Other Vegetable Fiber
Textiles and Textile Products
Produced or Manufactured in Taiwan

December 26, 2000.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

EFFECTIVE DATE: January 1, 2001.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, call (202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The Bilateral Textile Agreement,
effected by exchange of letters dated
January 10, 1997, May 2, 1997 and
December 10, 1997, as amended and
extended, concerning textiles and textile
products, produced or manufactured in
Taiwan, establishes limits for the period
January 1, 2001 through March 31, 2001.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
limits for the first three months of 2001.

These limits may be revised if Taiwan
becomes a member of the World Trade
Organization (WTO) and the WTO
agreement is applied to Taiwan.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 64 FR 71982,
published on December 22, 1999).
Information regarding the 2001

CORRELATION will be published in the
Federal Register at a later date.

Donald R. Foote,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

December 26, 2000.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); Executive Order
11651 of March 3, 1972, as amended; and the
Bilateral Textile Agreement, effected by
exchange of letters dated January 10, 1997
and May 2, 1997, as amended and extended,
between the Governments of the United
States and Taiwan, you are directed to
prohibit, effective on January 1, 2001, entry
into the United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool, man-made fiber, silk blend
and other vegetable fiber textiles and textile
products in the following categories,
produced or manufactured in Taiwan and
exported during the three-month period
which begins on January 1, 2001 and extends
through March 31, 2001, in excess of the
following levels of restraint:

Category Twelve-month limit

Group |
200-224, 225/317/
326, 226, 227,
229, 300/301/
607, 313-315,
360-363, 369—
L/670-L/8701,
369-S2, 369—
03, 400-414,
464-469, 600—
606, 611, 613/
614/615/617,
618, 619/620,
621-624, 625/

145,584,324 square
meters equivalent.

626/627/628/
629, 665, 666,
669—P 4, 669—
T5, 669-0¢6,
670-H7 and
670-08, as a
group.
Sublevels in Group |
218 i, 5,611,493 square me-
ters.
225/317/326 ......... 9,960,385 square me-
ters.
226 i, 1,807,492 square me-
ters.
300/301/607 ......... 435,688 kilograms of

which not more than
363,074 kilograms
shall be in Category
300; not more than
363,074 kilograms
shall be in Category
301; and not more
than 363,074 kilo-
grams shall be in
Category 607.
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Category Twelve-month limit Category Twelve-month limit
363 . 3,025,018 numbers. 435 6,321 dozen.
369-L/670-L/870 12,570,241 kilograms. 436 1,259 dozen.

611 i 808,836 square me- 438 7,103 dozen.
ters. 440 1,376 dozen.
613/614/615/617 .. 5,(t)élr65,320 square me- 442 10,807 dozen.
y 443 10,733 numbers.
619/620 ................ 3,?;75,.073 square me 244 15.286 numbers.
625/626/627/628/ | 4,797,753 square me- 445/446 .. 33,895 dozen.
629. ters. 631 1,273,773 dozen pairs.
669—P ...oovrrerran, 87,221 kilograms. 633/634/635 ......... 403,020 dozen of
669-T ... 283,488 kilograms. which not more than
670—-H .o 4,813,482 kilograms. 236,548 dozen shall
Group | subgroup be in Categories
200, 219, 313, 37,024,512 square 633/634 and not
314, 315, 361, meters equivalent. more than 209,612
369-S and 604, dozen shall be in
as a group. Category 635.
Within Group | sub- 638/639 ... 1,618,812 dozen.
group 640 ..o 261,106 dozen of
200 i, 181,318 kilograms. which not more than
219 e, 4,126,617 square me- 69,464 dozen shall
ters. be in Category 640—
313 16,765,276 square Y 15,
meters. B42 v 191,625 dozen.
314 e 7,350,600 square me- 643 127,725 numbers.
ters. 644 192,181 numbers.
315 e 5*?Sé433 square me- 645/646 ................ 1,012,874 dozen.
361 364,228 numbers. 647/648 ................ 1,294,186 dozen of
369-S 120,833 kilograms. which not more than
604 oorvooorrreerereeeeeen 58,141 kilograms. 1,294,186 dozen
Group I shaII_ be in Cat-
237, 239, 330— 186,167,900 square egories 647-W/648-
332, 333/334/ meters equivalent. W, .
335, 336, 338/ 659-S ..o 394,948 kilograms.
835 i 5,051 dozen.

339, 340-345,
347/348, 349,
350/650, 351,
352/652, 353,
354, 359-C/
659-C9, 359-H/
659-H 10, 359—
011, 431444,
445/446, 447/
448, 459, 630—
632, 633/634/
635, 636, 638/
639, 640, 641—
644, 645/646,
647/648, 649,
651, 653, 654,
659-S 12, 659—
013, 831-844
and 846-859,
as a group.
Sublevels in Group I
237

338/339
340
345

352/652
359-C/659-C .......
359-H/659-H .......

177,150 dozen.
1,452,293 kilograms.
126,955 dozen pairs.
30,181 dozen.
201,949 dozen.
276,730 dozen.
31,536 dozen.
262,591 dozen of
which not more than
262,591 dozen shall
be in Categories
347-W/348-W 14,
800,742 dozen.
356,957 kilograms.
1,200,281 kilograms.
3,833 dozen.
2,662 dozen.

Group Il Subgroup
333/334/335, 341,
342, 350/650,
351, 447/448,
636, 641 and
651, as a group.
Within Group Il Sub-

19,283,249 square
meters equivalent.

group
333/334/335 ......... 77,648 dozen of which
not more than
42,059 dozen shall
be in Category 335.
341 i 84,658 dozen.
342 e 52,886 dozen.
350/650 .. 34,388 dozen.
351 ......... 87,985 dozen.
447/448 .. 5,238 dozen.
636 ......... 96,468 dozen.
641 .o, 180,630 dozen of
which not more than
63,221 dozen shall
be in Category 641-
Y17,
651 oo, 110,339 dozen.
Group I
Sublevel in Group IlI
845 ... 210,522 dozen.

1 Category 870; Category 369-L: only HTS
numbers 4202.12.4000, 4202.12.8020,
4202.12.8060, 4202.92.1500, 4202.92.3016,
4202.92.6091 and 6307.90.9905; Category
670-L: only HTS numbers 4202.12.8030,
4202.12.8070, 4202.92.3020, 4202.92.3031,
4202.92.9026 and 6307.90.9907.

2Category 369-S: only HTS
6307.10.2005.

number

3 Category 369-0: all HTS numbers except
4202.12.4000, 4202.12.8020, 4202.12.8060,
4202.92.1500, 4202.92.3016, 4202.92.6091,

6307.90.9905 (Category  369-L); and
6307.10.2005 (Category 369-S).
4Category 669-P: only HTS numbers

6305.32.0010, 6305.32.0020, 6305.33.0010,
6305.33.0020 and 6305.39.0000.

5Category 669-T: only HTS
6306.12.0000, 6306.19.0010
6306.22.9030.

6 Category 669-0: all HTS numbers except
6305.32.0010, 6305.32.0020, 6305.33.0010,
6305.33.0020, 6305.39.0000 (Category 669—

numbers
and

P);  6306.12.0000, 6306.19.0010 and
6306.22.9030 (Category 669-T).
7Category 670-H: only HTS numbers

4202.22.4030 and 4202.22.8050.

8 Category 670-0: all HTS numbers except
4202.22.4030, 4202.22.8050 (Category 670—
H); 4202.12.8030, 4202.12.8070,
4202.92.3020, 4202.92.3031, 4202.92.9026
and 6307.90.9907 (Category 670-L).

9Category 359-C: only HTS numbers
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

10 Category 359-H: only HTS numbers
6505.90.1540 and 6505.90.2060; Category
659-H: only HTS numbers 6502.00.9030,
6504.00.9015, 6504.00.9060, 6505.90.5090,
6505.90.6090, 6505.90.7090 and
6505.90.8090.

11 Category 359-0: all HTS numbers except
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010 (Category 359-C);
6505.90.1540 and 6505.90.2060 (Category
359-H).

12 Category
6112.31.0010,

659-S: only HTS numbers
6112.31.0020, 6112.41.0010,
6112.41.0020, 6112.41.0030, 6112.41.0040,
6211.11.1010, 6211.11.1020, 6211.12.1010
and 6211.12.1020.

13 Category 659-0: all HTS numbers except
6103.23.0055, 6103.43.2020, 6103.43.2025,
6103.49.2000, 6103.49.8038, 6104.63.1020,
6104.63.1030, 6104.69.1000, 6104.69.8014,
6114.30.3044, 6114.30.3054, 6203.43.2010,
6203.43.2090, 6203.49.1010, 6203.49.1090,
6204.63.1510, 6204.69.1010, 6210.10.9010,
6211.33.0010, 6211.33.0017 and
6211.43.0010 (Category 659-C);
6502.00.9030, 6504.00.9015, 6504.00.9060,
6505.90.5090, 6505.90.6090, 6505.90.7090,
6505.90.8090 (Category 659-H);
6112.31.0010, 6112.31.0020, 6112.41.0010,
6112.41.0020, 6112.41.0030, 6112.41.0040,
6211.11.1010, 6211.11.1020, 6211.12.1010
and 6211.12.1020 (Category 659-S).
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14 Category 347-W: only HTS numbers
6203.19.1020, 6203.19.9020, 6203.22.3020,

6203.22.3030, 6203.42.4005, 6203.42.4010,
6203.42.4015, 6203.42.4025, 6203.42.4035,
6203.42.4045, 6203.42.4050, 6203.42.4060,

6203.49.8020,
6211.20.3810
348-W: only
6204.19.8030,
6204.29.4034,
6204.62.4010,
6204.62.4040,

6210.40.9033, 6211.20.1520,
and 6211.32.0040; Category
HTS numbers 6204.12.0030,

6204.22.3040, 6204.22.3050,
6204.62.3000, 6204.62.4005,
6204.62.4020, 6204.62.4030,
6204.62.4050, 6204.62.4055,
6204.62.4065, 6204.69.6010, 6204.69.9010,
6210.50.9060, 6211.20.1550, 6211.20.6810,
6211.42.0030 and 6217.90.9050.

15Category 640-Y: only HTS numbers
6205.30.2010, 6205.30.2020, 6205.30.2050
and 6205.30.2060.

16 Category 647-W: only HTS numbers
6203.23.0060, 6203.23.0070, 6203.29.2030,
6203.29.2035, 6203.43.2500, 6203.43.3500,
6203.43.4010, 6203.43.4020, 6203.43.4030,
6203.43.4040, 6203.49.1500, 6203.49.2015,
6203.49.2030, 6203.49.2045, 6203.49.2060,
6203.49.8030, 6210.40.5030, 6211.20.1525,
6211.20.3820 and 6211.33.0030; Category
648-W: only HTS numbers 6204.23.0040,
6204.23.0045, 6204.29.2020, 6204.29.2025,
6204.29.4038, 6204.63.2000, 6204.63.3000,
6204.63.3510, 6204.63.3530, 6204.63.3532,
6204.63.3540, 6204.69.2510, 6204.69.2530,
6204.69.2540, 6204.69.2560, 6204.69.6030,
6204.69.9030, 6210.50.5035, 6211.20.1555,
6211.20.6820, 6211.43.0040 and
6217.90.9060.

17Category 641-Y: only HTS numbers
6204.23.0050, 6204.29.2030, 6206.40.3010
and 6206.40.3025.

The limits set forth above are subject to
adjustment pursuant to the current bilateral
agreement concerning imports of textile and
apparel products from Taiwan.

Products in the above categories exported
during 2000 shall be charged to the
applicable category limits for that year (see
directive dated November 2, 1999) to the
extent of any unfilled balances. In the event
the limits established for that period have
been exhausted by previous entries, such
products shall be charged to the limits set
forth in this directive.

These limits may be revised if Taiwan
becomes a member of the World Trade
Organization (WTO) and the WTO agreement
is applied to Taiwan.

The conversion factors are as follows:

Conversion factors
Category (square meters equiva-
lent/category unit)
300/301/607 8.5
333/334/335 33.75
352/652 ........... 11.3
359-C/659-C .......... 10.1
359-H/659-H .......... 115
369-L/670-L/870 ..... 3.8
633/634/635 ............. 34.1
638/639 ......ccevrviinns 125

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Donald R. Foote,
Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. 00-33362 Filed 12—-28-00; 8:45 am]
BILLING CODE 3510-DR-F

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Notice of Availability of Funds To
Support Service-related Activities of
Former AmeriCorps Members

AGENCY: Corporation for National and
Community Service.
ACTION: Notice of availability of funds.

SUMMARY: The Corporation for National
and Community Service (the
Corporation) will use up to $100,000 to
enter into a cooperative agreement
under subtitle H of the National and
Community Service Act of 1990, as
amended, to support efforts to: (1)
Conduct outreach to former AmeriCorps
members to support their participation
in service activities with current
AmeriCorps members and (2) develop
and implement strategies to enable
former and current AmeriCorps
members to receive additional
education credits and benefits for their
service.

DATES: All proposals must arrive at the
Corporation for National Service no
later than 5:00 p.m., Eastern Daylight
Time, January 23, 2001. The
Corporation anticipates announcing its
selection under this announcement no
later than February 2, 2001.

ADDRESSES: Proposals must be
submitted to the Corporation at the
following address: Corporation for
National and Community Service, Attn:
Susannah Washburn, 1201 New York
Avenue NW., Washington, DC 20525.
This notice may be requested in an
alternative format for the visually
impaired.

FOR FURTHER INFORMATION CONTACT: For
further information, or to obtain an
application, contact Shelly Ryan at (202)
606—5000, ext. 549, or TDD: 202—-565—
2799, or TTY via the Federal
Information Relay Service at (800) 877—
8339.

SUPPLEMENTARY INFORMATION:

Background

The Corporation is a federal
government corporation that encourages
Americans of all ages and backgrounds
to engage in community-based service to
meet the nation’s educational, public
safety, environmental and other human
needs. In doing so, the Corporation

fosters civic responsibility, strengthens
the ties that bind us together as a
people, and provides educational
opportunity for those who make a
substantial commitment to service. This
year, the Corporation will support over
40,000 AmeriCorps members who
perform substantial service in
communities across the country and
over one million students in service-
learning programs, including programs
at institutions of higher education.
Since its inception in 1993, including
the current class in service, more than
200,000 individuals have enrolled in
AmeriCorps.

Under subtitle H of the National and
Community Service Act, the
Corporation may support innovative
and model programs.

Under this authority the Corporation
is now making available up to $100,000
for the purpose of supporting efforts to
conduct outreach to former AmeriCorps
members to support their engaging in
service activities with current
AmeriCorps members and to identify
and encourage model programs at
institutions of higher education to
enable former and current AmeriCorps
members to receive additional
education credits and benefits for their
service.

The Corporation anticipates making a
single award to an organization that has
the capacity and experience to carry out
the purposes described below. The
award is anticipated to be for a 12-
month period, with a suggested start
date of February 1, 2001. Applicants
should specify the period and start date.

Purpose of Cooperative Agreement

Among the program objectives under
the National and Community Service
Act are: to encourage each participant to
engage in public and community service
after completion of the program and to
expand educational opportunity by
rewarding individuals who participate
in national service with increased
ability to pursue higher education.

Many individual programs in which
AmeriCorps members participate
conduct activities that accomplish these
objectives. For example, individual
programs invite former members to
serve with current members on national
days of service such as Martin Luther
King, Jr. Day. Further, several programs
in which AmeriCorps members serve
are sponsored by organizations that
partner with an institution of higher
education to offer credit for service in
AmeriCorps or scholarships to attend
school based on service in AmeriCorps.

Although many local activities occur,
there is a need for support for more
systematic nationwide support to
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enhance local activities. For example,
there is no single place where a
prospective, current, or former
AmeriCorps member may go to learn
education opportunities and benefits at
institutions of higher education that are
linked directly to service in
AmeriCorps. Further, there is no
nationwide effort to reach out to alumni
to support their involvement
specifically in all AmeriCorps
gatherings held by state commissions
across the country.

The purpose of this cooperative
agreement is to support activities that
reach across states and individual
programs that will serve to support
alumni’s engaging in service activities
with current AmeriCorps members and
to identify and encourage efforts to
enable former and current AmeriCorps
members to receive additional
education credits and benefits for their
service.

Eligible Applicants

Eligible applicants for this funding are
nonprofit organizations with experience
in promoting the involvement of
AmeriCorps alumni in service activities
nationwide. An organization described
in section 501(c)(4) of the Internal
Revenue Code of 1986 26 U.S.C.
501(c)(4), that engages in lobbying
activities, is not eligible to be a grantee.
Based on the requirements for
applicants and the number of
agreements to be awarded under this
notice, the Corporation expects fewer
than ten applications to be submitted.

Types of Activities

The following are examples of the
types of activities that the cooperative
agreement may support. The applicant
may choose to propose one or more of
the following or propose additional
activities consistent with the purposes
described above.

* Development and dissemination of
a directory of higher education
programs for current members and
alumni that offer special programs,
credit, or financial assistance for those
currently or formerly engaged in
AmeriCorps activities.

* Outreach efforts to consortia of
institutions of higher education to link
service in AmeriCorps more closely
with academic programs at institutions
of higher education.

* Outreach efforts to support the
mobilization of alumni to participate in
All AmeriCorps gatherings and other
service events that link current and
former members in carrying out service
to their communities.

» Technical assistance to state
commissions and other entities that will

support carrying out high quality all-
member gatherings within a state,
including the involvement of former
members serving in that state.

The above are examples only; the
applicant should propose the best
strategies for carrying out the purposes
described above.

Application Requirements

To be considered for funding, eligible
applicants should submit the following:

1. An Application for Federal
Assistance (SF 424).

2. Budget Information—Non-
Construction Programs (SF 424A).

3. A Budget Narrative that provides a
description of the budget form. It may
be easier to complete the budget
narrative first, using the line items on
the SF 424A as a guide. The budget
narrative should be in the same order as
the budget form with requested
Corporation funds clearly defined. For
each of the line items contained on the
budget form, provide a full explanation
in the budget narrative that explains the
item, its purpose, and shows how you
calculated the cost.

4. Assurances—Non-Construction
Programs (SF 424B).

5. A Program Narrative (no more than
15 pages) that includes:

a. The organization’s background and
capacity to provide sound programmatic
and fiscal oversight, including any
experience in administering federal
grants.

b. A description of the organization’s
experience in promoting the
involvement of AmeriCorps alumni in
service activities.

c. The organization’s plan for meeting
the purposes of this grant, including: the
activities to be conducted, the outcomes
of those activities, and proposed
timelines for all activities and outcomes.

d. Description of resources available
to manage this grant.

Applicants must submit one
unbound, original proposal and two
copies to the Corporation at the
following address: Corporation for
National and Community Service, Attn:
Susannah Washburn, 1201 New York
Avenue NW., Washington, D.C. 20525.
We will not accept any proposals
submitted by facsimile.

Copies of the SF 424, SF 424A, and
SF 424 B can be obtained at the
following website: http://
fillform.gsa.gov/. For a printed copy of
any of these materials, please contact
Shelly Ryan at (202) 606—-5000, ext. 549.

Selection Process and Criteria

In awarding these grants, the
Corporation will consider program
design (60%); organizational capacity

(25%); and budget/cost effectiveness
(15%). Applicants must propose clearly-
defined and specific activities to carry
out the purposes of this grant. The
Corporation will make all final
decisions concerning the award and
may require revisions to the original
grant proposal in order to achieve the
objectives under this Notice.
(Catalog of Federal Domestic Assistance
#94.007.

Dated: December 21, 2000.
Gary Kowalczyk,
Coordinator, National Service Programs,
Corporation for National and Community
Service.
[FR Doc. 00-33275 Filed 12—28-00; 8:45 am]
BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Information Collection;
Comment Request

AGENCY: Office of the Under Secretary of
Defense (Personnel and Readiness),
DoD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Under Secretary of Defense (Personnel
and Readiness) announces the following
proposed reinstatement of a public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by February 27,
2001.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Office of the Under Secretary of
Defense for Personnel & Readiness,
Program Integration, Legal Policy,
ATTN: Lt Col Karen Kinlin, 4000
Defense Pentagon, Washington, DC
20301-4000.
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FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instrument, please
write to the above address or call at
(703) 697-3387.

Title, Associated Form, and OMB
Control Number: Indebtedness of
Military Personnel—Involuntary
Allotments; DD Form 2653; OMB
Control Number 0704—-0367.

Needs and Uses: Public Law 103-94,
“The Hatch Act Reform Amendments of
1993,” directs the establishment of
provisions for the involuntary allotment
of the pay of a member of the Uniformed
Services for indebtedness owed a third
party based on a court order and as
determined by competent military or
executive authority to be in compliance
with the Soldiers’ and Sailors’ Civil
Relief Act of 1940. These provisions
must also take into consideration the
absence of a member of the Uniformed
Services from appearance in a judicial
proceeding if the absence results from
the exigencies of military duty. The
information collected hereby provides
exigencies of military duty. The DD
Form 2653, “Indebtedness of Military
Personnel—Involuntary Allotments,”
provides the respondent the opportunity
to submit all information on one form.

Affected Public: Individuals or
households; businesses or other for
profit.

Annual Burden Hours: 4,657.
Number of Respondents: 9,314.
Responses per Respondent: One.

Average Burden per Response: 30
minutes.

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

This information is used by the
Department of Defense to initiate an
involuntary allotment from the pay of a
member of the Uniformed Services for
indebtedness owed a third party as
determined by the final judgment of a
court. This requirement was created by
“The Hatch Act Reform Amendments of
1993,” Public Law 103—-94. The DD
Form 2653, “Involuntary Allotment
Application,” requires the creditor to
provide identifying information on the
member of the Uniformed Services;
certify a judgment was obtained and
that the member’s rights under the
Soldier’s and Sailors’ Civil Relief Act
were protected.

Dated: December 22, 2000.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 00-33278 Filed 12—-28-00; 8:45 am]
BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service, DoD.
ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Finance and Accounting Service
announces the proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by February 27,
2001.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Defense Finance and Accounting
Service, ATTN: Lynne Anderson, 1931
Jefferson Davis Highway, CM#3—-Second
Floor, Arlington, VA 22240-5291.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or
call, DFAS, Studies & Analysis at (703)
607-3700.

Title, Associated Form, and OMB
Number: Customer Satisfaction
Surveys—Generic Clearance; OMB
Number 0730-0003.

Needs and Uses: The information
collection requirement is necessary to
determine the kind and quality of
services DFAS customers want and
expect, as well as their satisfaction with
DFAS’s existing services.

Affected Public: Individuals or
Households, Business or other for profit,
Not-for-profit institutions, Federal
Government, and State, Local or Tribal
Governments.

Annual Burden Hours: Estimated
2,000

Number of Respondents: Estimated
15,000

Responses per Respondent: 1

Average Burden per Response: 8
minutes

Frequency: Annually

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

DFAS will conduct a variety of
activities to include, but not necessarily
limited to customer satisfaction surveys,
transaction based telephone interviews,
Interactive Voice Response Systems
(IVRS) telephonic surveys, etc. If the
customer feedback activities were not
conducted, DFAS would not only be in
violation of E.O. 12862, but would also
not have the knowledge necessary to
provide the best service possible and
provide unfiltered feedback from the
customer for our process improvement
activities. The information collected
provides information about customer
perceptions and can help identify
agency operations that need quality
improvement, provide early detection of
process or systems problems, and focus
attention on areas where customer
service and functional training or
changes in existing operations will
improve service delivery.

Dated: December 22, 2000.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 00-33279 Filed 12—28-00; 8:45 am]
BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service, DD.

ACTION: Notice.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Finance and Accounting Service
announces the proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
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whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by February 27,
2001.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Defense Finance and Accounting
Service—Kansas City, Financial
Services Division (DFAS-DFDBD/KC),
ATTN: Ms. Cynthia Burgess, 1500 East
95th Street, Kansas City, MO 64197—
0030.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or
call, Ms. Cynthia Burgess, 816—926—
3575.

Title, Associated Form, and OMB
Number: Statement of Claimant
Requesting Recertified Check, DD Form
2660; OMB Number 0730-0002.

Needs and Uses: In accordance with
TFM Volume 1, Part 4, Section 706.20
and DoD 7000.14-R, Volume 5, there is
a requirement that a payee identify
himself/herself and certify as to what
happened to the original check issued
by the government (non-receipt, loss,
destruction, theft, etc.). This collection
will be used to identify rightful
reissuance of government checks to
individuals or businesses outside the
Department of Defense.

Affected Public: Individuals or
businesses or other for-profit.

Annual Burden Hours: 9,042 hours.

Number of Respondents: 108,500.

Responses per Respondent: 1.

Average Burden Per Response: 5
minutes.

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The Statement of Claimant Requesting
Recertified Check is used to ascertain
pertinent information needed by the
Department of Defense in order to
reissue checks to payees, if the checks
have not been negotiated to financial
institutions within one (1) year of the
date of issuance, when an original check
has been lost, not received, damaged,
stolen, etc. The form will be completed

by the payee who was issued the
original check. The information
provided on this form will be used in
determining whether a check may be
reissued to the named payee.

Dated: December 22, 2000.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 00-33280 Filed 12—28-00; 8:45 am]
BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Notice of Availability of The National
Missile Defense Deployment Final
Environmental Impact Statement

AGENCY: Ballistic Missile Defense
Organization, DoD.
ACTION: Notice of availability.

SUMMARY: The Ballistic Missile Defense
Organization (BMDO) announces the
availability of the National Missile
Defense (NMD) Deployment Final
Environmental Impact Statement (FEIS).
The FEIS assesses the potential impacts
associated with the possible deployment
of the NMD system.
COMMENTS: The review period for the
FEIS will end on January 29, 2001 and
comments must be received by this date.
Written comments and inquiries on the
FEIS or a request for a copy of the FEIS
should be directed to: SMDC-EN-V
(Ms. Julia Hudson), U.S. Army Space
and Missile Defense Command, PO Box
1500, Huntsville, AL 35807-3801,
telephone (256) 955-4822.
SUPPLEMENTARY INFORMATION: The
BMDO announced the availability of the
National Missile Defense Deployment
Draft Environmental Impact Statement
(DEIS) on October 1, 1999 (64 FR 190
53364) providing notice that the DEIS
was available for comment. The public
review period was from October 1, 1999
through January 19, 2000. Public
hearings were held October 26 through
November 9, 1999. Comments from the
DEIS review and public hearings have
been considered and included along
with responses in the FEIS.
Additionally, availability of an
Upgraded Early Warning Radar
Supplement to the NMD Deployment
DEIS was announced on March 3, 2000
(65 FR 43 11560) with the public
comment period from March 3, 2000 to
May 12, 2000. This analysis and the
comments and responses to the
supplement to the DEIS have been
included in the NMD Deployment FEIS.
The NMD System would be a fixed,
land-based, non-nuclear missile defense

system with a land and space-based
detection system capable of responding
to limited strategic ballistic missile
threats to the United States. Potential
deployment locations for the NMD
elements include sites in Alaska and
North Dakota. In addition, as the
operational requirements are refined
other regions may be identified.

The Preferred Alternative is
deployment of a NMD system with up
to 100 Ground-Based Interceptor (GBI)
silos and Battle Management Command
and Control (BMC2) facilities at Fort
Greely, Alaska; and an X-Band Radar
(XBR) at Eareckson Air Station (AS)
(Shemya Island), Alaska. Under the
Preferred Alternative, the NMD system
would make use of the existing Early
Warning Radars (EWR), upgraded for
NMD and the existing space-based
detection system that would be in place
at the time of deployment. The existing
EWRs are located at Beale Air Force
Base (AFB), California, Clear As, Alaska,
and Cape Cod AS, Massachusetts. A
decision on implementation of the EWR
upgrades for NMD, however, is
contingent upon the outcome of the U.S.
Air Force’s EIS that addresses
modernization, maintenance, and
sustainment of operations of the three
radar facilities. Since the In-Flight
Interceptor Communications System
(IFICS) Data Terminals locations have
not been identified, no preferred
location has been selected.

Copies of the FEIS have been
distributed to Federal, state, and local
agencies; public officials; and
organizations and individuals that
previously requested copies of the DEIS
or FEIS. Copies of the FEIS will be
available for review at public libraries in
communities adjacent to the potential
NMD deployment sites. These
communities include: Cavalier, Fargo,
Grand Forks, and Langdon in North
Dakota; Anchorage, Anderson, Delta
Junction, Fairbanks, Healy, Kodiak, and
Nenana in Alaska; Live Oak, Marysville,
and Yuba City in California; Bourne,
Falmount, Mashpee, Sandwich, and
West Barnstable in Massachusetts. The
library locations and the FEIS are also
available on the BMDO internet site:
www.acq.osd.mil/bmdo/bmdolink/html/
nmd.html.

Dated: December 1, 2000.
L.M. Bynum,
Alternate OSD Federal Register Liason
Officer, Department of Defense.
[FR Doc. 00-33281 Filed 12-28-00; 8:45 am]
BILLING CODE 5001-10-M
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DEPARTMENT OF DEFENSE
Office of the Secretary of Defense

Department of Defense Wage
Committee; Notice of Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act, notice is
hereby given that closed meetings of the
Department of Defense Wage Committee
will be held on January 2, 2001; January
9, 2001; January 16, 2001; January 23,
2001; and January 30, 2001, at 10 a.m.
in Room A105, The Nash Building, 1400
Key Boulevard, Rosslyn, Virginia.

Under the provisions of section 10(d)
of Public Law 92—463, the Department
of Defense has determined that the
meetings meet the criteria to close
meetings to the public because the
matters to be considered are related to
internal rules and practices of the
Department of Defense and the detailed
wage data to be considered were
obtained from officials of private
establishments with a guarantee that the
data will be held in confidence.

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’s attention.

Additional information concerning
the meetings may be obtained by writing
to the Chairman, Department of Defense
Wage Committee, 4000 Defense
Pentagon, Washington, DC 20301-4000.

Dated: December 22, 2000.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 00-33283 Filed 12—-28-00; 8:45 am]
BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Threat Reduction Advisory Committee

AGENCY: Department of Defense, Office
of the Under Secretary of Defense
(Acquisition, Technology, and
Logistics).

ACTION: Notice of Advisory Committee
meeting.

SUMMARY: The Threat Reduction
Advisory Committee will meet in closed
session on Thursday February 15, 2001,
at the Pentagon.

The mission of the Committee is to
advise the Under Secretary of Defense
(Acquisition, Technology, and Logistics)
on technology security,
counterproliferation, chemical and
biological defense, sustainment of the

nuclear weapons stockpile, and other
matters related to the Defense Threat
Reduction Agency’s mission.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law 92—463, as amended (5
U.S.C. Appendix II, (1994)), it has been
determined that this Committee meeting
concerns matters listed in 5 U.S.C.
552b(c)(1) (1994), and that accordingly
the meeting will be closed to the public.
DATES: Thursday February 15, 2001, (8
a.m. to 6 p.m.)

ADDRESSES: Room 3E869, The Pentagon,
Washington, DC 20301.

FOR FURTHER INFORMATION CONTACT:
Contact Colonel Rick Baker, Defense
Threat Reduction Agency/AST, 8725
John J. Kingman Road MS 6201, Fort
Belvoir, VA 22060-6201. Phone: (703)
767—4759.

Dated: December 22, 2000.

L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 00-33282 Filed 12—28-00; 8:45 am]
BILLING CODE 1001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the United States
Commission on National Security/21st
Century

AGENCY: Department of Defense, Office
of the Undersecretary of Defense
(Policy).

ACTION: Notice of closed meetings.

SUMMARY: The United States
Commission on National Security/21st
Century will meet in closed session on
January 9, 2001. The Commission was
originally chartered by the Secretary of
Defense on 1 July 1998 (charter revised
on 18 August 1999) to conduct a
comprehensive review of the early
twenty-first century global security
environment; develop appropriate
national security objectives and a
strategy to attain these objectives; and
recommend concomitant changes to the
national security apparatus as
necessary.

The Commission will meet in closed
session January 9, 2001, to review its
Phase Three report. By charter, the
Phase Three report is to be delivered to
the Secretary of Defense no later than
February 16, 2001.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-463, as amended [5
U.S.C., Appendix II], it is anticipated
that matters affecting national security,
as covered by 5 U.S.C. 552b(c)(1)(1998),

will be presented throughout the
meetings, and that, accordingly, the
meetings will be closed to the public.
DATES: Tuesday, January 9, 2001, 8:30
a.m.—5:00 p.m.

ADDRESSES: Crowne Plaza Hotel, 1489
Jefferson Davis Highway, Arlington, VA
22202.

FOR FURTHER INFORMATION CONTACT.:
Contact Dr. Keith A. Dunn, National
Security Study Group, Suite 532, Crystal
Mall 3, 1931 Jefferson Davis Highway,
Arlington, VA 22202-3805. Telephone
703-602—4175.

Dated: December 20, 2000.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 00-33284 Filed 12—28-00; 8:45 am]
BILLING CODE 5000-10-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before February
27, 2001.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
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collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology.

Dated: December 22, 2000.
John Tressler,

Leader, Regulatory Information Management,
Office of the Chief Information Officer.

Office of the Undersecretary

Type of Review: New.

Title: State Vocational Directors
Survey on Perkins III Funding and
Accountability Systems.

Frequency: One time.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden: Responses: 112; Burden Hours:
89.

Abstract: The Perkins III legislation
mandates changes in state-level funding
and accountability systems. In most
cases, the new requirements demand a
higher level of system organization and
rigor than previously existed. The State
Vocational Directors Survey is one part
of an evaluation whose primary purpose
is to determine the progress of state
efforts to comply with these aspects of
the Perkins III requirements.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651. Requests may also be
electronically mailed to the internet
address OCIO_IMG_Issues@ed.gov or
faxed to 202-708-9346. Please specify
the complete title of the information
collection when making your request.
Comments regarding burden and/or the
collection activity requirements should
be directed to Jacqueline Montague at
(202) 708-5359 or via her internet
address Jackie_Montague@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information

Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 00-33266 Filed 12—-28-00; 8:45 am]
BILLING CODE 4000-01-U

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before February
27, 2001.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology.

Dated: December 22, 2000.
John Tressler,

Leader, Regulatory Information Management,
Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Revision

Title: European Community (EC)/
United States of America (US)
Cooperation Program in Higher
Education and Vocational Education
and Training

Frequency: Annually

Affected Public: Not-for-profit
institutions; State, Local, or Tribal
Gov’t, SEAs or LEAs

Reporting and Recordkeeping Hour
Burden:

Responses: 80.
Burden Hours: 2,400.

Abstract: The EC/US Cooperation
Program will support new types of
cooperation and exchange between
institutions of higher education and
vocational education and training in the
U.S. and the Member States of the
European Union.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202—-4651. Requests may also be
electronically mailed to the internet
address OCIO_IMG_Issues@ed.gov or
faxed to 202-708-9346. Please specify
the complete title of the information
collection when making your request.
Comments regarding burden and/or the
collection activity requirements should
be directed to Joseph Schubart at (202)
708-9266 or via his internet address
Joe_Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 00-33267 Filed 12—28-00; 8:45 am]
BILLING CODE 4000-01-U

DEPARTMENT OF ENERGY

Revision to the Record of Decision for
the Department of Energy’s Waste
Management Program: Treatment and
Storage of Transuranic Waste

AGENCY: Department of Energy.
ACTION: Revision to record of decision.

SUMMARY: The Department of Energy
(DOE), pursuant to 10 CFR 1021.315, is
revising the Record of Decision for the
Department of Energy’s Waste
Management Program: Treatment and
Storage of Transuranic Waste (63 FR
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3629) issued on January 23, 1998. The
Department has now decided to
establish the capability at WIPP to
prepare for disposal up to 1,250 cubic
meters of contact-handled transuranic
(CH-TRU) waste out of about 7,000
cubic meters expected to be received
annually for disposal at WIPP. In
addition, DOE has decided to increase
the time that CH-TRU waste may be
stored above ground at WIPP to one year
and to increase the total above-ground
storage capacity at WIPP by 25 percent,
for a total of 152 cubic meters.
Implementation of these decisions is
contingent on regulatory approval from
the New Mexico Environment
Department (NMED). Previously in its
Record of Decision (ROD), based on the
analysis in the Waste Management
Programmatic Environmental Impact
Statement, DOE/EIS-0200-F, May 1997
(WM PEIS), DOE had decided (with one
exception) that each DOE site would
prepare its own TRU waste for disposal
and store it on-site until it could be
shipped to WIPP for disposal.

FOR FURTHER INFORMATION: Copies of the
Final Waste Management Programmatic
Environmental Impact Statement, the
first ROD, this revised ROD, and the
Supplement Analysis for the Proposed
Characterization for Disposal of Contact-
Handled Transuranic Waste at the
Waste Isolation Pilot Plant (DOE/EIS—
0200-SA01) are available on DOE’s
NEPA Web Site at: http://tis.eh.doe.gov/
nepa/under DOE NEPA Analyses. To
request copies of any of these
documents, please write or call: The
Center for Environmental Management
Information, P.O. Box 23769,
Washington, DC 20026—3769,
Telephone: 1-800-736-3282 (in
Washington, DC: 202—-863-5084).

For further information on the
disposal of TRU waste at WIPP, contact:
Ms. Lynne Wade, Director, U.S.
Department of Energy, WIPP Office EM—
23, Office of Environmental
Management, 19901 Germantown Road,
Germantown, MD 20874, Telephone:
(301) 903-3124.

For general information on the DOE’s
National Environmental Policy Act
process, please write or call: Ms. Carol
M. Borgstrom, Director, Office of NEPA
Policy and Compliance (EH-42), U.S.
Department of Energy, Office of
Environment, Safety and Health, 1000
Independence Avenue, SW.,
Washington, DC 20585-0119,
Telephone: (202) 586—4600, or leave a
message at (800) 472—2756.

SUPPLEMENTARY INFORMATION:

Background

In the WM PEIS ROD, DOE decided
to prepare and store TRU waste
designated for disposal at WIPP at the
DOE sites where the waste is currently
located or will be generated (i.e., “‘the
generator sites”) until it could be
transferred to WIPP for disposal. The
only exception to this decision was the
Sandia National Laboratory in New
Mexico, which will ship its waste to the
Los Alamos National Laboratory for
disposal preparation and storage before
disposal in WIPP. Under the original
ROD, preparation for disposal included
activities to characterize TRU waste for
transportation as well as activities to
characterize TRU waste for disposal.

The phrase “characterize waste for
transportation” means all activities that
are necessary to prepare TRU waste to
meet the transportation requirements for
shipment to WIPP. It includes
collecting, organizing, supplementing,
and evaluating information about the
process that generated the waste, the
materials used in the process, the
radioactive and hazardous constituents
in the waste, and any sampling and
analysis of the waste. Characterization
for transportation also may require that
the physical or chemical form of the
waste be altered in order to make it
suitable for transportation. This could
include treatment activities that alter
the form of the waste, such as
solidifying liquids and neutralizing
reactive wastes. Other activities that
could be used to make the waste more
suitable for transportation include the
removal of items prohibited from being
shipped in containers licensed by the
Nuclear Regulatory Commission, or
repackaging of waste to meet thermal
power limitations. Characterizing waste
for transportation to WIPP would
continue to be done at the generator
sites under a quality assurance program
approved by DOE’s Carlsbad Field
Office (CBFO).

The phrase “characterize waste for
disposal” refers to the characterization
required by WIPP’s Hazardous Waste
Facility Permit and the Environmental
Protection Agency (EPA) Compliance
Certification. Under the permit, disposal
characterization includes radioassay,
radiography, headspace gas sampling of
waste containers, and for a statistically
selected number of containers, visual
examination to confirm the results of
radiography. Collectively, the activities
involved in characterizing waste for
transportation and characterizing waste
for disposal comprise all of the activities
necessary to prepare TRU waste to meet
the Waste Acceptance Criteria (WAC),
as defined in the WM PEIS ROD for

TRU waste. Characterizing waste for
disposal would continue to be
performed as part of a program
approved by DOE’s CBFO, the NMED,
and EPA.

Decision

DOE is revising its earlier ROD in
order to create a centralized capability
at WIPP to characterize for disposal up
to 1,250 cubic meters of CH-TRU out of
about 7,000 cubic meters expected to be
received annually at WIPP for disposal.
In addition, the time that CH-TRU
waste may be stored above ground will
be increased from 60 days to one year
and the total above-ground storage
capacity will be increased by 25
percent, for a maximum storage capacity
of 152 cubic meters. The storage
capacity in the Waste Handling Building
could increase from 77 cubic meters to
107 cubic meters. This would allow
DOE to accumulate the necessary
amount of waste to demonstrate the
disposal characterization program in
order to obtain approval of the program
from the EPA and NMED. This increase
also would allow DOE, if needed, to
store wastes during any delay in
disposal operations, or in the unlikely
event a prohibited item were received,
to store it until it can be shipped offsite
or otherwise disposed of.

Once TRU waste that has been
characterized for transportation arrives
at WIPP, the CBFO will perform the
remaining activities needed to ensure
the CH-TRU waste meets all regulatory
requirements for disposal (disposal
characterization). These activities may
include the radioassay of waste
containers to determine their
radionuclide content; radiography to
confirm the form of the waste and to
verify the absence of prohibited items;
and headspace gas sampling and
analysis to quantify the concentrations
of volatile organic compounds and to
confirm the knowledge used to
characterize the waste stream. The
activities also will include visual
examination or computed tomography
of the contents of a selected number of
waste containers to confirm the results
of radiography.

DOE considers it highly unlikely that
waste forms or items prohibited from
disposal at WIPP would be shipped to
WIPP because the generator sites’
quality assurance programs for
characterizing waste for transportation
are designed to ensure that prohibited
items are not shipped to WIPP. DOE’s
Office of General Counsel is working
with CBFO to revise the standard
Memorandum of Agreement between
CBFO and generator sites in order to
clarify the obligations of the generator



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Notices

82987

sites regarding the management of
prohibited items. If a prohibited item
were found in waste shipped to WIPP
for disposal characterization, it would
be removed from the waste container
(removal would be done inside of a
glovebox), and DOE would then: (1)
Return it to the generator site; (2)
transport it to an approved waste
management facility; or (3) treat the
prohibited item in order to render it
acceptable for disposal.

DOE’s ability to implement its
decision to perform disposal
characterization on some CH-TRU
waste at WIPP is contingent upon
NMED approving a modification of
WIPP’s Hazardous Waste Facility
Permit. The modification DOE plans to
propose will specify the activities that
DOE would perform at WIPP to
characterize waste for disposal. NMED
may approve, deny, or modify DOE’s
proposal. Accordingly, DOE cannot
specify at this time the exact set of
waste characterization activities it may
be required to perform at WIPP;
however, any characterization activities
that NMED may require would
necessarily fall within the broad array of
activities and impacts that DOE already
has analyzed under its prior NEPA
reviews.

The equipment that CBFO will use to
characterize waste for disposal will be
located inside existing buildings at
WIPP. Non-intrusive disposal
characterization activities, such as
radiography and radioassay, will be
located inside the TRUPACT
Maintenance Facility adjacent to the
Waste Handling Building. The offices
currently located in that building will
be removed. Equipment used for
intrusive characterization activities,
such as the apparatus to sample
headspace gas and gloveboxes, will be
located in the Waste Handling Building
at WIPP. Mobile glovebox facilities
could be used until permanent
gloveboxes can be procured and
installed inside separate containment
structures erected inside the Waste
Handling Building. Emissions from the
separate containment structures that
will house the equipment used for
intrusive sampling will be filtered
through High Efficiency Particulate Air
(HEPA) filters at least once and then fed
into the Waste Handling Building’s
exhaust system, where they will be
HEPA filtered again before being
released to the atmosphere.

The disposal characterization
capability at WIPP would have the
ability to characterize approximately
4,000 to 6,000 drum volume equivalents
(830 to 1,250 cubic meters) of waste
annually. This would equate to about

two or three shipments to WIPP per
week that would be characterized there
for disposal. Overall, DOE expects to
begin receiving up to 17 shipments per
week within the next two years. Most of
this waste will have been fully
characterized by the sites where it came
from and would be ready for disposal.
It is anticipated that an annual
throughput of up to 1,250 cubic meters
would not be maintained through the
35-year period of WIPP operation. This
level of disposal characterization
capacity would be used in the earlier
years to assist sites in meeting
compliance deadlines and closure
schedules.

The primary purpose of centralized
characterization at WIPP is to expedite
the removal of waste from, and
minimize expenditures at, sites with
smaller inventories of CH-TRU waste,
where setting up separate
characterization programs would not be
practical or cost effective. The
characterization capability at WIPP also
may be used to characterize for disposal
some CH-TRU waste from sites with
larger inventories, thereby accelerating
removal of wastes from the Rocky Flats
Environmental Technology Site in
Colorado, the Idaho National
Engineering and Environmental
Laboratory, the Los Alamos National
Laboratory in New Mexico, the Hanford
Site in Washington, and the Savannah
River Site in South Carolina. This
approach would assist these sites in
meeting compliance agreements, closure
schedules, or other waste management
needs. Disposal characterization at
WIPP, however, would not eliminate the
need for these sites to characterize most
of their own wastes.

The WIPP Hazardous Waste Facility
Permit requires that certain types of
homogeneous wastes (e.g., solidified
sludges and soils) must be sampled
representatively and the samples
chemically analyzed. These types of
homogeneous wastes have not been
identified at the sites with smaller
inventories of CH-TRU waste. DOE is
not proposing to conduct core sampling
and chemical analysis of sludges and
soils at WIPP; therefore, these types of
wastes would not be sent to WIPP for
characterization. Also, no remote-
handled TRU waste will be
characterized at WIPP.

CH-TRU Waste Volumes

The impacts of preparing (including
characterizing) waste for disposal
depend on the volume of waste to be
characterized and treated. The WM PEIS
analyzed the volume of CH-TRU waste
projected to be generated over 20 years,
a total of 113,592 cubic meters. The CH-

TRU waste inventory currently
projected to be disposed of in WIPP is
106,387 cubic meters.? DOE’s recent
projection of the total complex-wide
CH-TRU waste volume that will be sent
to WIPP is less than the Department’s
prior projections. This is due in part to
DOE’s redefined mission and
accelerated closure schedules at many
of its sites (resulting in less CH-TRU
waste being produced than anticipated),
and also recategorization of waste
streams due to refined waste knowledge
and data collection.

Modification of WIPP’s Hazardous
Waste Facility Permit

As noted above, NMED must approve
a modification of WIPP’s Hazardous
Waste Facility Permit (issued by NMED
in October 1999) before DOE could
perform disposal characterization there.
In support of its proposal to establish
centralized disposal characterization
capability at WIPP, DOE submitted a
permit modification request to NMED
on July 21, 2000. DOE withdrew its
request on September 29, 2000,
however, shortly after the close of the
public comment period on the
modification and after discussions with
NMED staff.

DOE will submit a revised permit
modification request soon that will
address issues raised by NMED and the
public concerning DOE’s earlier
proposed modification. NMED received
about 600 preprinted postcards and 27
other submissions from the public that
raised the following concerns about
DOE’s proposed modification to the
permit:

(1) In contrast to existing practice, the
modification would allow DOE to open
some drums of waste at WIPP in order
to perform visual examination of their
contents as a quality control check on
the results of radiography.

(2) Shipment of waste to WIPP before
it was completely characterized (i.e., for
both transportation and disposal) could
result in the discovery of prohibited
items or wastes that could not be placed
in the repository and would therefore
remain in the above-ground facilities at
WIPP indefinitely.

(3) The modification would continue
NMED’s ongoing inspection authority at
WIPP instead of providing for NMED to
approve the waste disposal
characterization program at WIPP.

(4) The modification requested did
not provide adequate justification for a
25 percent increase of WIPP’s above-
ground storage capacity.

1National TRU Waste Management Plan (Draft),
DOE/NTP-96—1204, December 2000.
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(5) DOE should not be allowed to
store waste indefinitely on the surface.

DOE will revise its request for a
permit modification to address these
and other issues raised by NMED and
the public. DOE plans to propose that:

(1) Computed tomography be
substituted for visual examination of
waste drums so that they need not be
opened at WIPP except in the unlikely
event that a prohibited item is
discovered.

(2) Any prohibited item be returned to
the generator site; transported to an
approved waste management facility; or
treated in order to render the item
acceptable for disposal in WIPP.

(3) All waste disposal characterization
activities performed at WIPP and
generator sites under the Hazardous
Waste Facility Permit be approved by
NMED.

(4) Above-ground storage capacity be
increased by 25 percent. This increase is
supported by a time and motion study
prepared by the Sandia National
Laboratory.

(5) The time limit on above-ground
waste storage will not be indefinite;
instead it will be increased from 60 days
to one year.

DOE would not begin to characterize
waste at WIPP unless and until NMED
approves the permit modification
request. Prior to NMED’s decision on
the revised modification request, DOE
will begin to accelerate some physical
changes needed in the TRUPACT
Maintenance Facility that do not require
regulatory approval, such as installation
of an air lock, an additional fire wall,
additional radiation monitors, and a
spill coating on the concrete floor. In
addition, DOE may begin procuring
characterization equipment and
contracting with providers of mobile
characterization equipment so that DOE
can begin training equipment operators
and writing procedures for the proposed
characterization operations at WIPP or
at other sites. As stated previously, the
decision on what, if any, particular
waste characterization procedures will
occur at WIPP depends on NMED’s
decision concerning the revised permit
modification request.

Basis for DOE’s Decision

The high costs of fully characterizing
waste at all its sites were not apparent
when DOE decided that each generator
site would be responsible for preparing
its waste for disposal in the WIPP
repository. At the time DOE made its
earlier decision, NMED had not issued
the WIPP Hazardous Waste Facility
Permit and EPA had not certified that
the repository met EPA’s requirements
for disposal of TRU waste. The permit

and the certification imposed additional
requirements on WIPP concerning the
characterization of waste for disposal. In
particular, both EPA and NMED
concluded that they needed to approve
aspects of the waste characterization
process at each site that intended to
dispose of waste in WIPP. The costs of
modifying programs and procedures to
conform to these waste characterization
requirements, especially those related to
audits and approvals, were much greater
than DOE had anticipated. These
requirements increased the time and
resources needed to establish waste
disposal characterization programs at
each site with TRU waste.

In light of the increased costs and
potential for delays in shipping waste to
WIPP, particularly from sites with small
inventories of CH-TRU waste, DOE
began to look for ways to reduce the
number of approved waste
characterization programs it would
need. One way to reduce the number of
programs would be to establish a
centralized disposal characterization
capability at WIPP while keeping
transportation characterization
programs at the small quantity sites.
This approach would reduce the costs of
preparing CH-TRU waste for disposal as
well as reduce the number of waste
disposal characterization programs that
DOE would need to create and that
DOE, NMED and EPA would need to
approve. Establishing a centralized
characterization program at WIPP would
enable EPA and NMED to use their staff
resources more efficiently because they
would have fewer waste
characterization programs to approve
than would be the case if DOE had to
establish separate disposal
characterization programs at all of the
sites that have or would generate TRU
waste.

DOE has estimated the costs of
characterizing waste for disposal at each
generator site and the cost of creating a
waste characterization capability at
WIPP. The Department estimates that
the latter approach could save as much
as $100 million as compared to its
former approach. Given the potentially
large cost savings, DOE has decided to
seek approval from NMED of a
centralized waste characterization
capability at WIPP.

Prior NEPA Analyses

DOE prepared a Supplement Analysis
for the Proposed Characterization for
Disposal of Contact-Handled
Transuranic Waste at the Waste
Isolation Pilot Plant (DOE/EIS—0200—
SA01). This analysis was done to
determine whether the activities and
impacts of characterizing for disposal

some CH-TRU waste at WIPP are
encompassed within prior NEPA
reviews.

The Supplement Analysis concluded
that the activities and impacts of
performing disposal characterization on
some CH-TRU at WIPP are
encompassed within the activities and
impacts of the Centralized Alternative
analyzed in the WM PEIS. However, the
impacts of the activities that will result
from DOE’s revised decision will be
much smaller than the impacts of the
Centralized Alternative evaluated in the
WM PEIS for two reasons. First, the
Centralized Alternative assumed that
virtually all of DOE’s CH-TRU would be
treated at WIPP. The characterization
equipment that DOE has decided to
locate at WIPP will characterize only a
small portion of DOE’s projected
inventory of CH-TRU waste. Second,
the Centralized Alternative analyzed in
the WM PEIS assumed that the
centralized facility at WIPP would treat
CH-TRU waste by incineration. The
characterization equipment DOE will
install in existing buildings at WIPP
pursuant to this revised decision would
only characterize and, as needed,
repackage CH-TRU waste; it would not
incinerate or thermally treat any TRU
waste. These two differences have the
effect of making the potential
environmental impacts of disposal
characterization at WIPP significantly
less than the impacts of the Centralized
Alternative analyzed in the WM PEIS
and well below applicable standards.

Based on the Supplement Analysis,
DOE determined that characterizing
some of DOE’s CH-TRU waste at WIPP
would not involve actions that are
substantially different from those
analyzed in prior NEPA analyses or
have impacts beyond those already
evaluated. Therefore, DOE concluded
that it did not need to prepare
additional NEPA analysis before
deciding whether to locate a centralized
disposal characterization facility at
WIPP. Implementation of DOE’s
decision is contingent upon approval by
NMED of a modification to WIPP’s
Hazardous Waste Facility Permit and
WIPP’s waste characterization program.

Issued in Washington, DC, December 19,
2000.
Carolyn L. Huntoon,

Assistant Secretary for Environmental
Management.
[FR Doc. 00-33308 Filed 12—28-00; 8:45 am]

BILLING CODE 6450-01-P
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DEPARTMENT OF ENERGY

Notice of Issuance of Emergency
Orders Under Section 202(c) of the
Federal Power Act

AGENCY: U.S. Department of Energy.

ACTION: Notice of issuance of emergency
orders.

SUMMARY: The Department of Energy
(DOE) is publishing an emergency order,
and a subsequent amendment to the
order, that the Secretary of Energy has
issued pursuant to section 202(c) of the
Federal Power Act to address a shortage
of electric energy in California.

FOR FURTHER INFORMATION CONTACT: Paul
Carrier, Office of Energy Emergencies,
Office of Policy, U.S. Department of
Energy, 1000 Independence Avenue,
S.W., PO-5, Washington, D.C. 20585,
(202) 586—-5659, e-mail:
Paul.Carrier@hq.doe.gov.

SUPPLEMENTARY INFORMATION: On
December 14, 2000, the Secretary of
Energy issued an emergency order
pursuant to section 202(c) of the Federal
Power Act (16 U.S.C. 824(c)) to require
specified entities to deliver electric
energy and services to the California
Independent System Operator
(California ISO), upon receipt of a
certification from the California ISO that
it has, or reasonably anticipates, an
“inadequate fuel or energy supply’’ as
defined in 10 CFR 205.375. The
Secretary determined that an emergency
existed because of a shortage of
currently operational electric generation
facilities, a shortage of water used to
generate electricity, unusual volatility of
electricity and natural gas markets, and
other reasons.

Under the order, the California ISO
must, to the extent feasible, allocate the
requests in proportion to the amount of
each entity’s available power. The terms
of any arrangement made between the
entities subject to the order and the
California ISO are to be as agreed to by
the parties. If no agreement as to terms
can be reached, the Secretary of Energy
will immediately prescribe the
conditions of service and refer the rate
issue to the Federal Energy Regulatory
Commission for a determination at a
later date by that agency in accordance
with its standards and procedures, and
will prescribe by supplemental order
such rates as it finds to be just and
reasonable.

The order was to remain in effect
until 3:00 a.m., EST, on December 21,
2000, unless modified. On December 20,
2000, the Secretary of Energy issued an
amended order extending the
emergency order until 3:00 a.m., EST,
on December 28, 2000, and making

some additional changes to the original
order.

The full texts of the December 14,
2000, emergency order and the
December 20, 2000, amendment are set
forth as appendices to this notice.

Issued in Washington, D.C., on December
22, 2000.
Mark Schwartz,

Deputy General Counsel for Energy Policy.

The full text of the Secretary of
Energy’s December 14, 2000, emergency
order is follows:

December 14, 2000.

Order Pursuant to Section 202(c) of the
Federal Power Act

Pursuant to Section 202(c) of the
Federal Power Act (16 U.S.C. 824a(c))
and 10 CFR 205.370, in this order I
consider the question of whether an
emergency exists in California by reason
of a shortage of electric energy or of
facilities for the generation or
transmission of electric energy, or of
fuel or water for generating facilities, or
other causes, and whether to require by
order such temporary connections of
facilities and such generation, delivery,
interchange, or transmission of electric
energy as will best meet the emergency
and serve the public interest. Because of
a shortage of currently operational
electric generation facilities, a shortage
of water used to generate electricity,
unusual volatility of electricity and
natural gas markets, and for other
reasons, California is experiencing an
unexpected shortage of electric energy.
Therefore, pursuant to Section 202(c) of
the Federal Power Act, I find an
emergency exists in California by reason
of the shortage of electric energy.

Accordingly, I hereby order the
entities listed in Attachment A to make
arrangements to generate, deliver,
interchange, and transmit electric
energy when, as, and in such amounts
as may be requested by the California
Independent System Operator
(California ISO), acting as agent for and
on behalf of Scheduling Coordinators
(as that term is defined in the California
ISO tariff on file at the Federal Energy
Regulatory Commission), consistent
with the terms of this order. The entities
listed in Attachment A are only required
to sell electricity to the California ISO
that is available in excess of electricity
needed by each entity to render service
to its firm customers.

This order is effective immediately
and expires at 3:00 a.m., EST, December
21, 2000, unless altered or revoked by
further order. However, the entities in
Attachment A are not required to
deliver energy or services under the
terms of this order until 12 hours after

the California ISO has filed with the
Department of Energy (DOE) a signed
certification that it has been unable to
acquire in the market adequate supplies
of electricity to meet system demand,
and, as a consequence, it has, or
reasonably anticipates, an “inadequate
fuel or energy supply” as defined in 10
CFR 205.375. In order to continue to
avail itself of this order, the California
ISO is required to submit to DOE a
further certification as set forth in the
preceding sentence every twenty-four
hours until the expiration of the order.
The California ISO shall provide a
signed copy of all certifications to the
entities in Attachment A at the time it
provides them to DOE.

The California ISO must inform each
entity subject to this order of the
amount and type of energy or services
requested by 9:00 p.m., EST, the day
before the requested service. In making
requests for power pursuant to this
order, to the extent feasible, the
California ISO is directed to allocate
those requests among the entities listed
in Attachment A in proportion to each
entity’s available excess power.

The terms of any arrangement made
between the entities subject to this order
and the California ISO pursuant to this
order are to be as agreed to by the
parties. If no agreement as to terms can
be reached, I will immediately prescribe
the conditions of service and refer the
rate issue to the Federal Energy
Regulatory Commission for a
determination at a later date by that
agency in accordance with its standards
and procedures, and will prescribe by
supplemental order such rates as it finds
to be just and reasonable.

Order

For the reasons set forth above,
pursuant to Section 202(c) of the
Federal Power Act, it is ordered that:

A. Consistent with the requirements
set forth below, the entities listed on
Attachment A will make arrangements
to generate, deliver, interchange, and
transmit electric energy when, as, and in
such amounts as may be requested by
the California Independent System
Operator (California ISO), acting as
agent for and on behalf of Scheduling
Coordinators (as that term is defined in
the California ISO tariff on file at the
Federal Energy Regulatory
Commission).

B. The entities listed in Attachment A
are only required under the terms of this
order to sell electricity to the ISO that
is available in excess of electricity
needed by each entity to render service
to its firm customers.

C. This order is effective immediately
and expires at 3:00 a.m., EST, December
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21, 2000, unless altered or revoked by
further order.

D. The entities in Attachment A are
not required to deliver energy or
services under the terms of this order
until 12 hours after the California ISO
has filed with the Department of Energy
(DOE) a signed certification that it has
been unable to acquire in the market
adequate supplies of electricity to meet
system demand, and, as a consequence,
it has, or reasonably anticipates, an
“inadequate fuel or energy supply” as
defined in 10 CFR 205.375. In order to
continue to avail itself of this order, the
California ISO is required to submit to
DOE a further certification as set forth
in the preceding sentence every twenty-
four hours until the expiration of the
order. This certification should be
submitted to Paul Carrier, Department of
Energy, Office of Energy Emergencies,
Office of Policy, PO-5, 1000
Independence Avenue, S. W.,
Washington, D.C. 20585, (202) 586—
5659, fax: (202) 586-5391, e-mail:
Paul.Carrier@hq.doe.gov. The California
ISO shall provide a copy of all
certifications to the entities in
Attachment A at the time it provides
them to DOE.

E. The California ISO must inform
each entity subject to this order of the
amount and type of energy or services
requested by 9:00 p.m., EST, the day
before the requested service. In making
requests for power pursuant to this
order, to the extent feasible, the
California ISO is directed to allocate
those requests among the entities listed
in Attachment A in proportion to each
entity’s available excess power.

F. The terms of any arrangement made
between the entities subject to this order
and the California ISO pursuant to this
order are to be as agreed to by the
parties. If no agreement as to terms can
be reached, I will immediately prescribe
the conditions of service and refer the
rate issue to the Federal Energy
Regulatory Commission for a
determination at a later date by that
agency in accordance with its standards
and procedures, and will prescribe by
supplemental order such rates as it finds
to be just and reasonable.

Issued in Washington, DC, on December
14, 2000.

Bill Richardson,
Secretary.

The following entities are listed in
Attachment A to the order (not
reproduced in full here):

American Electric Power Services,
Houston, TX.

Aquila Power Corporation, Kansas
City, MO.

Arizona Electric Power Cooperative.

Arizona Public Service Company,
Phoenix, AZ.

Automated Power Exchange, Inc.,
Santa Clara, CA.

Avista Energy, Spokane, WA.

Bonneville Power Administration.

California Department of Water
Resources.

California Polar Brokers, LLC, San
Francisco, CA.

California Power Exchange,
Alhambra, CA.

Cargill-Alliant, LLC, Minnetonka,
MN.

Citizens Power Sales, Boston, MA.

City of Anaheim, CA.

City of Azusa, CA.

City of Banning, CA.

City of Burbank, CA.

City of Glendale, CA.

City of Pasadena, CA.

City of Riverside, CA.

City of Seattle, WA.

City of Shasta Lake, CA.

City of Vernon, CA.

Colorado River Storage Project, CO.

Constellation Power Source,
Baltimore, MD.

Coral Power, L.L.C., San Diego, CA.

Duke Energy Trading & Marketing,
L.L.C., Salt Lake City, UT.

Dynegy Power Marketing Inc.,
Houston, TX.

Edison Mission Marketing & Trading,
Inc., Irvine, CA.

Edison Source, City of Industry, CA.

El Paso Electric Company, El Paso,
TX.

El Paso Merchant Energy, Houston,
TX.

Enron Energy Services, Houston, TX.

Enron Power Marketing, Inc.,
Portland, OR.

FPL Energy Power Marketing, Inc.,
North Palm Beach, FL.

Grant County Public Utility District,
Ephrata, WA.

Hafslund Energy Trading, Seattle,
WA.

Idaho Power Company, Boise, ID.

Illinova Energy Partners, Inc., Oak
Brook, IL.

Koch Energy Trading, Inc., Houston,
TX.

LA Department of Water & Power, Los
Angeles, CA.

LG & E Energy Marketing, Inc.,
Louisville, KY.

Merchants Energy Group of the
Americas, Annapolis, MD.

Mieco, Inc., Long Beach, CA.

Modesto Irrigation District, CA.

Nevada Power Company, Las Vegas,
NV.

New Energy, Inc., Boston, MA.

Northern California Power Agency,
Roseville, CA.

PacifiCorp, Portland, OR.

PacifiCorp Power Marketing, Inc.,
Portland, OR.

PECO, King of Prussia, PA.

PG & E, San Francisco, CA.

PG & E Energy Trading, Bethesda,
MD.

Portland General Electric Company,
Portland, OR.

Power Resource Managers, L.L.C.,
Bellevue, WA.

PP & L Montana, Butte, MT.

Public Service Company of Colorado,
Denver, CO.

Public Service Company of New
Mexico, Albuquerque, NM.

Public Utility District No. 1 of
Douglas County, E. Wenatchee, WA.

Puget Sound Energy, Bellevue, WA.

Reliant Energy Services, Houston, TX.

Sacramento Municipal Utilities, CA.

Salt River Project, Phoenix, AZ.

San Diego Gas & Electric, CA.

Sempra Energy Trading, Stamford,
CT.

Sierra Pacific Power Company, Reno,
NV.

Silicon Valley Power, Santa Clara,
CA.

Southern California Edison,
Rosemead, CA.

Southern Company Energy Marketing,
Atlanta, GA.

Strategic Energy, Ltd., Pittsburgh, PA.

Tacoma City Light, WA.

Tucson Electric Power, Tucson, AZ.

Washington Water Power, Spokane,
WA.

Western Area Lower Colorado,
Phoenix, AZ.

Western Area Power Administration.

Williams Energy Marketing and
Trading, Tulas, OK.

The full text of the Secretary’s
December 20, 2000, emergency order is
follows:

December 20, 2000.

Amended Order Pursuant to Section
202(c) of the Federal Power Act

On December 14, 2000, pursuant to
Section 202(c) of the Federal Power Act
(16 U.S.C. 824a(c)) and 10 CFR 205.370,
because of a shortage of currently
operational electric generation facilities,
a shortage of water used to generate
electricity, unusual volatility of
electricity and natural gas markets, and
for other reasons, I determined that
California was experiencing an
unexpected shortage of electric energy.
Therefore, pursuant to Section 202(c) of
the Federal Power Act, I found an
emergency existed in California by
reason of the shortage of electric energy,
and issued an order requiring entities
listed in the order to make arrangements
to generate, deliver, interchange, and
transmit electric energy when, as, and in
such amounts as may be requested by
the California Independent System
Operator (California ISO).
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I find that the circumstances which
led to my previous determination that
California was experiencing a shortage
of electric energy continue and hereby
extend the Section 202(c) emergency
order until 3:00 a.m., EST December 28,
2000. In addition, I am changing the
order such that the entities listed in the
order are not required to deliver energy
or services to the California ISO until 8
hours after the California ISO submits
its certification to the entities. Further,
I am deleting the first sentence of
Ordering Paragraph E of the December
14, 2000, order and requiring the
California ISO to request, at the time of
certification from the entities from
which it is seeking energy and services,
information on the availability of
resources subject to the order. This
information must be supplied to the
California ISO within 6 hours of
certification.

All other terms of the December 14,
2000, order remain the same and in
effect.

Order

For the reasons set forth above,
pursuant to Section 202(c) of the
Federal Power Act, it is ordered that:

G. Ordering Paragraph C of the “Order
pursuant to Section 202(c) of the
Federal Power Act” (the Order), dated
December 14, 2000, is amended to read
as follows: “This order is effective
immediately and expires at 3:00 a.m.,
EST, December 28, 2000, unless altered
or revoked by further order.”

H. Ordering Paragraph D of the Order
is amended by striking the number “12”
and inserting in its place the number
“8”.

I. Ordering Paragraph E of the Order
is amended by striking the first sentence
thereof and inserting the following
sentence: “The California ISO must seek
information from entities subject to the
terms of this order, from which the
California ISO seeks to obtain energy
and services, at the time of certification
and the entities must respond within 6
hours.”.

Issued in Washington, D.C., on December
20, 2000.

Bill Richardson,

Secretary.

[FR Doc. 00-33310 Filed 12—28-00; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Secretary of Energy Advisory Board,
Open Meeting

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting of the Secretary of Energy
Advisory Board’s Task Force on the
Department of Energy’s
Nonproliferation Programs in Russia.
The Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770), requires
that agencies publish these notices in
the Federal Register to allow for public
participation. The purpose of the
meeting is to discuss the Task Force’s
review of the Department of Energy’s
nonproliferation programs in Russia.

DATES: Wednesday, January 10, 2001,
10:00 AM—11:15 AM, Eastern Standard
Time.

ADDRESSES: U.S. Department of Energy,
Room 1E-245, Forrestal Building, 1000
Independence Avenue, SW,
Washington, D.C. 20585. Note: Members
of the public are requested to contact
the Office of the Secretary of Energy
Advisory Board at (202) 586—7092 in
advance of the meeting (if possible), to
expedite their entry to the meeting site
on the day of the meeting. Public
participation is welcomed.

FOR FURTHER INFORMATION CONTACT:
Mary Louise Wagner, Executive
Director, Secretary of Energy Advisory
Board (AB-1), U.S. Department of
Energy, 1000 Independence Avenue,
SW, Washington, D.C. 20585, (202) 586—
7092 or (202) 586—6279 (fax).

SUPPLEMENTARY INFORMATION: The
purpose of the Task Force on the
Department of Energy’s
Nonproliferation Programs in Russia is
to provide independent external advice
and recommendations to the Secretary
of Energy Advisory Board on the policy
priorities established by the Department
of Energy to pursue nonproliferation
and nuclear safety programs in the
Russian Federation. Special emphasis
will be placed on program areas that
may not have been addressed in the
past. The Task Force will focus on
assessing the performance of DOE’s
programs in achieving national security
and nonproliferation missions, as well
as providing policy recommendations
on how the Department can be most
effective in supporting U.S. national
security interests. The Task Force will
investigate, but will not be limited to,
the following programs: (1) Initiatives
for Nonproliferation, (2) Nuclear Cities
Initiative, (3) Material Protection
Control and Accounting Program, (4)
Second Line of Defense Program, (5)
Highly Enriched Uranium (HEU)
Purchase Agreement, (6) Plutonium
Disposition Program, and (7)
International Nuclear Safety Program.

Tentative Agenda

The meeting will include
presentations on the key findings and
recommendations contained in the Task
Force’s draft final report entitled, An
Evaluation of DOE’s Nonproliferation
Programs With Russia. Members of the
Public wishing to comment on the key
findings and recommendation contained
in the Task Force’s draft final report will
have an opportunity to address the Task
Force during the scheduled public
comment period. Copies of subject
report will be available at the meeting
and may be obtained at that time from
the Secretary of Energy Advisory
Board’s web site located at http://
www.hr.doe.gov/seab/ or by calling
(202) 586-7092.

Wednesday, January 10, 2001 from
10:00-11:15 AM

10:00 AM-10:10 AM—Opening
Remarks.

10:10 AM-10:30 AM—Presentation of
Key Finding.

10:30 AM-10:45 AM— Member
Comment.

10:45 AM-11:00 AM—Public Comment.

11:00 AM—-11:10 AM—Task Force
Action & Closing Remarks.

This tentative agenda is subject to
change. The final agenda will be
available at the meeting.

Public Participation

In keeping with procedures, members
of the public are welcome to observe the
business of the Task Force on the
Department of Energy’s
Nonproliferation Programs in Russia
and comment during the scheduled
public comment period or provide
written comments. The Chairman of the
Task Force is empowered to conduct the
meeting in a fashion that will, in the
Chairman’s judgment, facilitate the
orderly conduct of business. During its
open meeting, the Task Force welcomes
public comment. Members of the public
will be heard in the order in which they
sign in at the beginning of the meeting.
The Task Force will make every effort
to hear the views of all interested
parties. Written comments should be
submitted by no later than Januray 16,
2001 to Mary Louise Wagner, Executive
Director, Secretary of Energy Advisory
Board, AB-1, US Department of Energy,
1000 Independence Avenue, SW,
Washington, D.C. 20585. This notice is
being published less than 15 days before
the date of the meeting due to the late
resolution of programmatic issues.

Minutes

A copy of the minutes and a transcript
of the open meeting will be made
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available for public review and copying
approximately 30 days following the
meeting at the Freedom of Information
Public Reading Room, 1E-190 Forrestal
Building, 1000 Independence Avenue,
SW, Washington, D.C., between 9:00
AM and 4:00 PM, Monday through
Friday except Federal holidays. Further
information on the Secretary of Energy
Advisory Board and its subcommittees
may be found at the Board’s web site,
located at http://www.hr.doe.gov/seab.

Issued at Washington, D.C., on December
22, 2000.
Carol Anne Kennedy,

Acting Advisory Committee Management
Officer.

[FR Doc. 00-33309 Filed 12-28-00; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Nos. 2927-004; 2928-004]

Agquamac Corporation; Merrimac Paper
Company, Inc.; Notice of Availability of
Final Environmental Assessment

December 21, 2000.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commaission)
regulations, 18 CFR Part 380 (Order No.
486, 52 FR 47897), the Office of Energy
Projects has reviewed the applications
for new licenses for the Aquamac and
Merrimac Hydroelectric Projects,
located on the Merrimack River in the
city of Lawrence, Essex County,
Massachusetts, and has prepared a
Multiple Project Environmental
Assessment (MPEA) for the projects.

On October 15, 1999, the Commission
staff issued and distributed to all parties
a draft MPEA on the projects, and
requested that comments be filed with
the Commission within 30 days.
Comments were filed and are addressed
in the final MPEA.

This final MPEA contains the staff’s
analysis of the potential environmental
impacts of the projects and concludes
that licensing the projects, with
appropriate environmental measures,
would not constitute a major federal
action that would significantly affect the
quality of the human environment.

Copies of the final MPEA are available
for review in the Public Reference
Branch, Room 2-A, of the Commission’s

offices at 888 First Street, NE.,
Washington, DC 20426.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33325 Filed 12—-28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-389-000]

Calumet Energy Team, LLC; Notice of
Issuance of Order

December 22, 2000.

Calumet Energy Team, LLGC (Calumet)
submitted for filing a rate schedule
under which Calumet will engage in
wholesale electric power and energy
transactions at market-based rates.
Calumet also requested waiver of
various Commission regulations. In
particular, Calumet requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by Calumet.

On December 12, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under Part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Calumet should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214).

Absent a request for hearing within
this period, Calumet is authorized to
issue securities and assume obligations
or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Calumet’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene

or protests, as set forth above, is January
12, 2001.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Internet at
http://www.ferc.fed.us/online/rims.htm
(call 202—208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33318 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER97-1523-046, et al.; Docket
No. ER01-512-002]

Central Hudson Gas & Electric
Corporation, Consolidated Edison
Company of New York Inc., Long
Island Lighting Company, New York
State Electric & Gas Corporation,
Niagara Mohawk Power Corporation,
Orange and Rockland Utilities, Inc.,
Rochester Gas and Electric
Corporation; Notice of Filing

December 21, 2000.

Take notice that on December 15,
2000, the Members of the Transmission
Owners Committee of the Energy
Association of New York State, formerly
known as the Member Systems of the
New York Power Pool (Member
Systems), tendered for filing an addition
to a revised transmission service
agreement submitted on November 27,
2000. The Member Systems state that
these tariff sheets are in compliance
with the Commission’s October 26, 2000
order in this proceeding. Central
Hudson Gas & Electric Corp., et al., 93
FERC {61,091 (2000).

A copy of the filing was served upon
all persons on the offical service list in
the captioned proceeding.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or before January 9,
2001. Protests will be considered by the
Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
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file with the Commission and are
available for public inspection. This
filing may also be viewed on the
Internet at http://www.ferc.fed.us/
online/rims.htm (call 202—208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/
/www.ferc.fed.us/efi/doorbell. htm.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33326 Filed 12—26—00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER97-1523-046 and ER01—
512-001]

Central Hudson Gas & Electric
Corporation, Consolidated Edison
Company of New York, Inc., Long
Island Lighting Company, New York
State Electric & Gas Corporation, et al.,
Niagara Mohawk Power Corporation,
Orange and Rockland Utilities, Inc.,
Rochester Gas and Electric
Corporation; Notice of Filing

December 21, 2000.

Take notice that on December 15,
2000, the Members of the Transmission
Owners Committee of the Energy
Association of New York State, formerly
known as the Members Systems of the
New York Power Pool (Member
Systems), tendered for filing four
additional documents to a revised
transmission service agreement
submitted on November 27, 2000. The
Member Systems state that these tariff
sheets are in compliance with the
Commission’s October 26, 2000 order in
this proceeding. Central Hudson Gas &
Electric Corp., et al., 93 FERC {61,091
(2000).

A copy of the filing was served upon
all persons on the official service list in
the captioned proceedings.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or before January 5,
2001. Protests will be considered by the
Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to

the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection. This
filing may also be viewed on the
Internet at http://www .ferc.fed.us/
online/rims.htm (call 202—-208-2222 for
assistance). Comments and protests may
be filed electronically via the internet in
lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/
/www ferc.fed.us/efi/doorbell.htm.

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-33327 Filed 12—-28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Amendment
of License and Soliciting Comments,
Motions To Intervene, and Protests

December 21, 2000.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Amendment of
License.

b. Project No.: 2680-061.

c. Date Filed: November 13, 2000.

d. Applicant: Consumers Energy
Company (Consumers) and Detroit
Edison Company (Detroit Edison).

e. Name of Project: Ludington
Pumped Storage Project.

f. Location: The eastern shore of Lake
Michigan, in the City of Ludington, in
Mason, Oceana, Newaygo, Muskegon,
and Ottawa Counties, Michigan.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

h. Applicant’s Contact: Mr. William
M. Lange, Consumers Power
Corporation, 1016 16th Street, NW.,
Suite 100, Washington, DC 20036, (202)
293-5795; and John H. Flynn and
Raymond O. Sturdy, Detroit Edison
Company, 2000 Second Ave., Detroit,
MI 48226.

i. FERC Contact: Any questions on
this notice should be addressed to Doan
Pham at (202) 219-2851 or e-mail
address doan.pham@ferc.fed.us.

j- Deadline for filing comments,
motions to intervene, or protests:
January 29, 2001.

All documents (original and eight
copies) should be filed with: David P.
Boergers, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

Please include the Project Number
(2680—061) on any comments, protests,
or motions filed.

k. Description of Amendment:
Consumers and Detroit Edison filed an
application to delete the following
project facilities from the license: (1) A
70-mile, 345-kilovolt (kv) transmission
line, extending from the Ludington
switchyard to Consumers’ Kenowa
substation; and (2) the Ludington
switchyard. The licensees state these
facilities are part of their interconnected
system and are no longer necessary for
project’s operation and maintenance.
This proposal does not affect any federal
lands.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street NE., Room
2A, Washington, DC, 20426, or by
calling (202) 208-1371. This filing may
be viewed on http://www.ferc.fed.us/
online/rims.htm (call (202) 208—2222 for
assistance). A copy is also available for
inspection and reproduction at the
addresses in item h above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
A copy of any motion to intervene must
also be served upon each representative
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of the Applicant specified in the
particular application.

Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Comments and protests may be filed
electronically via the internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s web site at http://
www.ferc.fed.us/efi/doorbell. htm.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33328 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-468-000]

Dominion Energy Marketing, Inc.;
Notice of Issuance of Order

December 22, 2000.

Dominion Energy Marketing, Inc.
(Dominion) submitted for filing a rate
schedule under which Dominion will
engage in wholesale electric power and
energy transactions at market-based
rates. Dominion also requested waiver
of various Commission regulations. In
particular, Dominion requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by Dominion.

On December 15, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under Part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Dominion should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Dominion is authorized to
issue securities and assume obligations

or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Dominion’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
16, 2001.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Internet at http:/
/www.ferc.fed.us/online/rims.htm (call
202-208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33319 Filed 12—-28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-95-000 and ER01-95—
001]

Miami Valley Lighting, Inc.; Notice of
Issuance of Order

December 22, 2000.

Miami Valley Lighting, Inc. (Miami
Valley) submitted for filing a rate
schedule under which Miami Valley
will engage in wholesale electric power
and energy transactions at market-based
rates. Miami Valley also requested
waiver of various Commission
regulations. In particular, Miami Valley
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by Miami
Valley.

On December 15, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under Part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Miami Valley should file a
motion to intervene or protest with the

Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Miami Valley is authorized
to issue securities and assume
obligations or liabilities as a guarantor,
indorser, surety, or otherwise in respect
of any security of another person;
provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the
applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
the public nor private interests will be
adversely affected by continued
approval of Miami Valley’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
16, 2001.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426. The Order may
also be viewed on the Internet at
http://www.ferc.fed.us/online/rims.htm
(call 202—208—2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33316 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ES01-13-000]

Midwest Independent Transmission
System Operator; Notice of Application

December 22, 2000.

Take notice that on December 15,
2000, the Midwest Independent
Transmission System Operator
submitted an application pursuant to
section 204 of the Federal Power Act
seeking authorization to issue long-term
senior notes in an amount not to exceed
$100 million.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
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385.214). All such motions and protests
should be filed on or before January 12,
2001. Protests will be considered by the
Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection. This
filing may also be viewed on the
Internet at http://www.ferc.fed.us/
online/rims.htm (call 202-208-2222 for
assistance).

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-33320 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP01-51-000]

The Montana Power Company, the
Montana Power, L.L.C.; Notice of
Application to Transfer Natural Gas
Act Section 3 Authorization and
Presidential Permit

December 22, 2000.

Take notice that on December 18,
2000, The Montana Power Company
(MPC), 40 East Broadway, Butte,
Montana 59701, and The Montana
Power, L.L.C. (LLC), 40 East Broadway,
Butte, Montana 59701, tendered for
filing an application to transfer from
MPC to LLC natural Gas Act Section 3
authorization and a Presidential Permit
to use and operate MPC’s Whitlash,
Montana border facilities so as to
effectuate a change in MPC’s legal form.
The details of the request are more fully
set forth in the application which is on
file with the Commission and open to
public inspection. The filing may be
viewed at http://www.ferc.fed.us/online/
rims.htm (call 202—208-2222 for
assistance).

The border facilities to be transferred
consist of that portion of the 16-inch
pipeline, extending approximately 52.3
miles from Cut Bank, Montana, to the
international boundary between the
United States and Canada in Northwest
14, Northwest V4 of Section 1, Township
37 North, Range 3 East in Toole County,
Montana, where it connects with a 16-
inch Canadian Montana Pipeline
Company pipeline extending north to
Pakowki Lake area in the Province of
Alberta, Canada.

Questions regarding the details of this
proposed project should be directed to

William A. Pascoe, Vice-President—
Transmission Services, The Montana
Power Company, 40 East Broadway,
Butte, Montana 59701, (406) 497—4212
(telephone) and (406) 497-2150 (fax);
Douglas M. Canter, McCarthy, Sweeney
& Harkaway, P.C., 2175 K Street, N.W.
Suite 600, Washington, D.C. 20037,
(202) 393-5710 (telephone) and (202)
393-5721 (fax); or Marjorie L. Thomas,
Legal Department, The Montana Power
Company, 40 East Broadway, Butte,
Montana 59701, (406) 497—2314
(telephone) and (406) 497-2451 (fax).

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before January 22, 2001,
file with the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, a motion to
intervene in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the NGA (18 CFR 157.10). A
person obtaining party status will be
placed on the service list maintained by
the Secretary of the Commission and
will receive copies of all documents
filed by the applicant and by all other
parties. A party must submit 14 copies
of filings made with the Commission
and must mail a copy to the applicant
and to every other party in the
proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Comments and protests may be filed
electronically via the internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s web site at http://
www.ferc.fed.us/efi/doorbell. htm.

If the Commission decides to set the
application for a formal hearing before
an Administrative Law Judge, the
Commission will issue another notice
describing that process. At the end of

the Commission’s review process, a
final Commission order approving or
denying a certificate will be issued.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33322 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP0O0-631-002]

Natural Gas Pipeline Company of
America; Notice of Compliance Filing

December 22, 2000.

Take notice that on November 20,
2000, Natural Gas Pipeline Company of
America (Natural) tendered its
compliance filing with the
Commission’s Order on Filings to
Establish Imbalance Netting and
Trading Pursuant to Order Nos. 587-G
and 587-L [93 FERC {61,093 (2000)]
issued on October 27, 2000 (October 27
Order).

Natural states that the purpose of this
filing is to comply with the
requirements of the October 27 Order.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed on or before December 29, 2000.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room. This filing may
be viewed on the web at http://
www.ferc.fed.us/online/rims.htm (call
202—208-2222 for assistance).
Comments and protests may be filed
electronically via the internet in lie of
paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s web site at http://
www.ferc.fed.us/efi/doorbell.htm.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33321 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-352-000]

Natural Gas Trading Corporation;
Notice of Issuance of Order

December 22, 2000.

Natural Gas Trading Corporation
(NGTC) submitted for filing a rate
schedule under which NGTC will
engage in wholesale electric power and
energy transactions at market-based
rates. NGTC also requested waiver of
various Commission regulations. In
particular, NGTC requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by NGTC.

On December 13, 2000, pursuant to
delegated authority, the Director,
Division of Corporate Applications,
Office of Markets, Tariffs and Rates,
granted requests for blanket approval
under Part 34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by NGTC should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, NGTC is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of NGTC’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
16, 2001.

Copies of the full test of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, N.E.,
Washington, DC 20426. The Order may
also be viewed on the Internet at http:/

/www.ferc.fed.us/online/rims.htm (call
202—208-2222 for assistance).

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33317 Filed 12—-28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Notice Establishing Technical
Conference

[San Diego Gas & Electric Company,
Complaint, v. Sellers of Energy and Ancillary
Services Into Markets Operated by the
California Independent System Operator and
the California Power Exchange, Respondents;
Investigation of Practices of the California
Independent System Operator and the
California Power Exchange, Public Meeting
in San Diego, California; Reliant Energy
Power Generation, Inc., Dynegy Power
Marketing, Inc., and Southern Energy
California, L.L.C., Complaints, v. California
Independent System Operator Corporation,
Respondent; California Electricity Oversight
Board, Complainant, v. All Sellers of Energy
and Ancillary Services Into the Energy and
Ancillary Services Markets Operated by the
California Independent System Operator and
the California Power Exchange, Respondents;
California Municipal Utilities Association,
Complainant, v. All Jurisdictional Sellers of
Energy and Ancillary Services Into Markets
Operated by the California Independent
System Operator and the California Power
Exchange, Respondents; Californians for
Renewable Energy, Inc. (CARE),
Complainant, v. Independent Energy
Producers, Inc., and All Sellers of Energy and
Ancillary Services Into Markets Operated by
the California Independent System Operator
and the California Power Exchange; All
Scheduling Coordinators Acting on Behalf of
the Above Sellers; California Independent
System Operator Corporation; and California
Power Exchange Corporation, Respondents;
Puget Sound Energy, Inc., Complainant, v.
All Jurisdictional Sellers of Energy and/or
Capacity at Wholesale Into Electric Energy
and/or Capacity Markets in the Pacific
Northwest, Including Parties to the Western
Systems Power Pool Agreement,
Respondents; Docket Nos. EL00-95-000,
EL00-95-002 and EL00-95-003; EL0O0—98—
000, EL00-98—-002 and EL00-98—-003; EL00—
107-000; EL00-97—-000; EL00—-104-000;
EL01-1-000; EL01-2-000; EL01-10-000]
On December 15, 2000, the
Commission issued an order? in Docket
Nos. EL00-95-000, EL00-95-002, and
EL00-95-003, et al., requiring, among
other things, a technical conference on
the development of market monitoring
procedures for the markets involving the
California Independent System

1San Diego Gas & Electric, Complainant, v.
Sellers of Energy and Ancillary Services Into
Markets Operated by the California Independent
System Operator and the California Power
Exchange, Respondents, et al. 93 FERC {61,294
(2000).

Operator. The technical conference
required by the December 15, 2000
order will convene at 9:30 a.m. on
January 23, 2001, at 888 First Street,
NE., Washington, DC, in the
Commission meeting room, Room 2C. If
necessary, the conference will continue
through 5:30 p.m. of the same day. All
parties of record and other interested
parties are welcome to attend.

Any questions concerning the
conference should be directed to Scott
Miller at (202) 208—2171 or Andrea
Wolfman at (202) 208—2097.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 00-33323 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG01-52-000, et al.]

Morgantown OL 1 LLC, et al.; Electric
Rate and Corporate Regulation Filings

December 20, 2000.
Take notice that the following filings
have been made with the Commission:

1. Morgantown OL1 LLC

[Docket No. EG01-52—-000]

Take notice that on December 15,
2000, Morgantown OL1 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.



Federal Register/Vol. 65, No. 251/Friday, December 29, 2000/ Notices

82997

2. Morgantown OL2 LLC

[Docket No. EG01-53—-000]

Take notice that on December 15,
2000, Morgantown OL2 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

3. Morgantown OL3 LLC

[Docket No. EG01-54—-000]

Take notice that on December 15,
2000, Morgantown OL3 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration

of comments to those that concern the
adequacy or accuracy of the application.

4. Morgantown OL4 LLC

[Docket No. EG01-55-000]

Take notice that on December 15,
2000, Morgantown OL4 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

5. Morgantown OL5 LLC

[Docket No. EG01-56-000]

Take notice that on December 15,
2000, Morgantown OL5 LLGC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E

at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

6. Morgantown OL6 LLC

[Docket No. EG01-57-000]

Take notice that on December 15,
2000, Morgantown OL6 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

7. Morgantown OL7 LLC

[Docket No. EG01-58-000]

Take notice that on December 15,
2000, Morgantown OL7 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 and 2 located at the
Morgantown Station located near
Newburg, Maryland (the Morgantown
Units). The Morgantown Units have an
aggregate generating capacity of
approximately 1164 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.
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Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

8. Dickerson OL1 LLC

[Docket No. EG01-59-000]

Take notice that on December 15,
2000, Dickerson OL1 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 through 3 located at the
Dickerson Station located in
Montgomery County, Maryland (the
Dickerson Units). The Dickerson Units
have an aggregate generating capacity of
approximately 546 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

9. Dickerson OL2 LL.C

[Docket No. EG01-60-000]

Take notice that on December 15,
2000, Dickerson OL2 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 through 3 located at the
Dickerson Station located in
Montgomery County, Maryland (the
Dickerson Units). The Dickerson Units
have an aggregate generating capacity of
approximately 546 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one

or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

10. Dickerson OL3 LLC

[Docket No. EG01-61-000]

Take notice that on December 15,
2000, Dickerson OL3 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 through 3 located at the
Dickerson Station located in
Montgomery County, Maryland (the
Dickerson Units). The Dickerson Units
have an aggregate generating capacity of
approximately 546 MW. Applicant will
be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

11. Dickerson OL4 LLC

[Docket No. EG01-62-000]

Take notice that on December 15,
2000, Dickerson OL4 LLC, c/o
Wilmington Trust Company, Rodney
Square North, 1100 North Market Street,
Wilmington, DE 19890-0001, Attn:
Corporate Trust Administration
(Applicant), filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

Applicant is a Delaware special
purpose limited liability company that
intends to acquire an undivided
ownership interest in the coal/oil-fired
Units 1 through 3 located at the
Dickerson Station located in
Montgomery County, Maryland (the
Dickerson Units). The Dickerson Units
have an aggregate generating capacity of
approximately 546 MW. Applicant will

be engaged directly and exclusively in
the business of owning all or part of one
or more eligible facilities and selling
electric energy at wholesale.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

12. California Independent System
Operator Corporation

[Docket No. ER01-313-001]

Take notice that on December 15,
2000, the California Independent
System Operator Corporation (ISO)
tendered for filing an Informational
Filing containing information on the
ISO’s Operating Budget for 2001.

The ISO states that this filing has been
served on the California Public Utilities
Commission, all California ISO
Scheduling Coordinators, and all parties
on the official service lists maintained
by the Secretary for the following
dockets related to the Grid Management
Charge: ER01-313-000, ER98-211-000,
ER99-473-000, ER99-2730-000, EL.99—
47-000, and EL99-67-000.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

13. GridFlorida LLC, Florida Power &
Light Co., Florida Power Corporation,
Tampa Electric Co.

[Docket No. RT01-67-001]

Take notice that on December 15,
2000, Florida Power & Light Company,
Florida Power Corporation, and Tampa
Electric Company (collectively, the
Applicants), pursuant to Sections 203
and 205 of the Federal Power Act,
jointly filed a supplement to their
October 16, 2000 Order No. 2000
compliance filing providing for the
creation of a Regional Transmission
Organization (RTO). The Applicants
propose to form GridFlorida LLC, a for
profit transmission company that will
act as the RTO for the Florida Reliability
Coordinating Council region.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

14. Citizens Utilities Company

[Docket Nos. EL01-20-000, ER95-1586—006,
EL96-17-002 and OA96—184—004]

Take notice that on December 14,
2000, Citizens Communications
Company (Citizens) submitted for filing,
pursuant to the Commission’s
November 12, 1997 Letter order
(approving settlement) in the above-
captioned dockets (81 FERC {61,197
(1997), a final Audit Report in
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Compliance with Settlement Agreement.

In addition, take notice that Citizens
also filed on December 14, 2000 a
Motion to Establish Hearings, and
Petition for Declaratory Order.

The Final Audit Report filed by
Citizens was conducted pursuant to a
settlement in the above-captioned
dockets. Citizens contests the results of
the Final Audit Report. Accordingly,
Citizens has included in its filing a
motion to establish hearings to review
the recommendations of the Final Audit
Report, and a Petition for Declaratory
Order that Citizens may recoup, with
interest, any refunds or rate reductions
made under the settlement that are
subsequently found by the Commission
to be in excess of the appropriate
amount.

Comment date: January 4, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

15. U.S. Department of Energy,
Bonneville Power Administration

[Docket No. EF01-2021-000]

Take notice that on December 14,
2000, the Bonneville Power
Administration (Bonneville), tendered
for filing proposed rate adjustments for
its 2002 transmission and ancillary rates
pursuant to section 7(a)(2) of the Pacific
Northwest Electric Power Planning and
Conservation Act, 16 U.S.C. 839¢e(a)(2).
Pursuant to Commission regulation
300.21, 18 CFR 300.21, Bonneville seeks
final confirmation and approval of the
proposed transmission and ancillary
services effective October 1, 2001.

Bonneville requests approval for the
period October 1, 2001 through
September 30, 2003, for the following
proposed transmission and ancillary
services rates: Formula Power
Transmission Rate (FPT—01.1); Formula
Power Transmission Rate (FP—-02.3);
Integration of Resources Rate (IR-02);
Network Integration Rate (NT-02);
Point-to-Point Rate (PTP—02); Southern
Intertie Rate (IS—-02); Montana Intertie
Rate (IM—02); Use-Of-Facilities
Transmission Rate (TGT092); Eastern
Intertie Rate (IE-02); and Ancillary
Services and Control Areas Services
Rate (ACS-02). In addition, Bonneville
requests approval of General Rate
Schedule Provisions for transmission
and Ancillary Service Rates (GRSPs) for
the period of October 1, 2001, through
September 30, 2003. The GRSPs will
apply to the 2002 transmission and
ancillary services rate. The above rates
propose an increase from the current
rates for combined long-term
transmission service and certain
ancillary services on the Bonneville
Network that range from approximately
7.0% to 24.3%. The rate increase for the

Utility Delivery segment is 24.3%. The
rate increase for combined long-term
transmission service and certain
ancillary services on the Southern
Intertie is approximately 9.0%.
Bonneville requests final approval of the
proposed 2002 transmission and
ancillary services rates discussed above
be granted by June 30, 2001.

Bonneville also requests a finding by
the Commission that the rate
adjustments to the following
transmission and ancillary services rates
and rate provisions associated with its
Open Access Transmission Tariff satisfy
the Commission’s comparability
standards applicable to non-public
utilities pursuant to the reciprocity
conditions of Order 888 and 18 CFR
35.28(a): Network Integration Rate (NT—
01); Point-to-Point Rate (PTP-02);
Southern Intertie Rate (IS-02); Montana
Intertie Rate (IM—02); Use-Of-Facilities
Transmission Rate (UFT—-02); Advance
Funding Rate (AF-02); Ancillary
Services and Control Area Services Rate
(ACS-02); and GRSPs.

Comment date: January 10, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest such filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the Internet at http://
www.ferc.fed.us/ online/rims.htm (call
202-208-2222 for assistance).

Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-33314 Filed 12—28-00; 8:45 am)|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG01-29-000, et al.]

STI Capital Company, et al.; Electric
Rate and Corporate Regulation Filings

December 22, 2000.

Take notice that the following filings
have been made with the Commission:

1. STI Capital Company
[Docket No. EG01-29-000]

Take notice that on December 20,
2000, STI Capital Company, 2200
Pacific Coast Highway, San Diego,
California 92101 (STI), filed with the
Federal Energy Regulatory Commission
(Commission) an Amendment to its
November 9, 2000 Application for
Determination of Exempt Wholesale
Generator Status pursuant to Part 365 of
the Commission’s Regulations and
Section 32 of the Public Utility Holding
Company Act, as amended (the
Application).

The Application seeks a
determination that STI qualifies for
Exempt Wholesale Generator status. The
purpose of the Amendment is to clarify
STI’s transactions with its corporate
parent and its position in that regard.

Comment date: January 8, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

2. Reliant Energy Aurora, LP
[Docket No. EG01-63—-000]

Take notice that on December 15,
2000, Reliant Energy Aurora, LP,
(Reliant Aurora) tendered for filing an
application for a determination of
exempt wholesale generator status,
pursuant to Section 32 (a)(1) of the
Public Utility Holding Company Act of
1935, as amended, (PUHCA), 15 U.S.C.
79z—5a (1994), and Subchapter T, Part
365 of the regulations of the Federal
Energy Regulatory Commission
(Commission), 18 CFR Part 365.

Reliant Aurora is a Delaware limited
partnership and proposes to construct,
own and operate a generation facility in
DuPage County, Illinois.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.
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3. Hunlock Creek Energy Ventures

[Docket No. EG01-64—000]

Take notice that on December 15,
2000, Hunlock Creek Energy Ventures
(Energy Ventures) filed with the Federal
Energy Regulatory Commission an
application for determination that it
meets the requirements for exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations. Energy Ventures owns and
operates the Hunlock Power Station, a
coal-fired electric generating facility
with a continuous net capacity of 48
MW, and a 44 MW combustion turbine
generating facility on the Hunlock site.
Energy Ventures is an affiliate of UGI
Utilities, Inc., Allegheny Energy Supply
Company, LLC, Monongahela Power
Company, The Potomac Edison
Company, and West Penn Power
Company.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

4. Duke Energy Hinds, LLC

[Docket No. EG01-65-000]

Take notice that on December 15,
2000, Duke Energy Hinds, LLC (Duke
Hinds) tendered for filing pursuant to
Section 205 of the Federal Power Act its
proposed FERC Electric Tariff No. 1.

Duke Hinds seeks authority to sell
energy and capacity, as well as ancillary
services, at market-based rates, together
with certain waivers and preapprovals.
Duke Hinds also seeks authority to sell,
assign, or transfer transmission rights
that it may acquire in the course of its
marketing activities. Duke Hinds seeks
an effective date sixty (60) days from the
date of filing for its proposed rate
schedules.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

5. IPP Energy LLC

[Docket No. EG01-66—000]

Take notice that on December 15,
2000, IPP Energy LLC (IPP), a limited
liability company organized under the
laws of the state of Delaware, filed with
the Federal Energy Regulatory
Commission (Commission) an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations.

IPP states that it will be engaged
directly and exclusively in the business

of owning and operating a 55 MW
natural gas fired electric generating
facility and related assets in
Binghamton, New York. IPP will sell its
capacity exclusively at wholesale. A
copy of the filing was served upon the
Securities and Exchange Commission
and the New York State Public Service
Commission

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

6. Tiverton Power Associates Limited
Partnership

[Docket No. EG01-67-000]

Take notice that on December 18,
2000, Tiverton Power Associates
Limited Partnership (Applicant) filed
with the Federal Energy Regulatory
Commission an Application for
determination of exempt wholesale
generator status pursuant to part 365 of
the Commission’s regulations.
Applicant, a Rhode Island Limited
Partnership, proposes to hold a
leasehold interest in and market
exclusively at wholesale the output of
an approximately 265-MW natural gas-
fired electric generation facility near
Tiverton, Rhode Island.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

7. Rumford Power Associates Limited
Partnership

[Docket No. EG01-68-000]

Take notice that on December 18,
2000, Rumford Power Associates
Limited Partnership (Applicant) filed
with the Federal Energy Regulatory
Commission an Application for
determination of exempt wholesale
generator status pursuant to Part 365 of
the Commission’s regulations.
Applicant, a Maine Limited Partnership,
proposes to hold a leasehold interest in
and market exclusively at wholesale the
output of an approximately 265-MW
natural gas-fired electric generation
facility near Rumford, Maine.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

8. PMCC Calpine New England
Investment LLC

[Docket No. EG01-69-000]

Take notice that on December 19,
2000, PMCC Calpine New England
Investment LLC (Applicant) filed with
the Federal Energy Regulatory
Commission an application for
Commission determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations. Applicant is a Delaware
limited liability company formed for the
benefit of PMCC Calpine NEIM LLC, a
Delaware limited liability company, to
purchase and hold legal title to two
approximately 265 megawatt natural
gas-fired electric generating facilities.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

9. PMCC Calpine New England
Investment LLC

[Docket No. EG01-70-000]

Take notice that on December 19,
2000, PMCC Calpine New England
Investment LLC (Applicant) filed with
the Federal Energy Regulatory
Commission an application for
Commission determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
regulations. Applicant is a Delaware
limited liability company formed for the
benefit of PMCC Calpine NEIM LLC, a
Delaware limited liability company, to
purchase and hold legal title to two
approximately 265 megawatt natural
gas-fired electric generating facilities.

Comment date: January 11, 2001, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

10. Canal Electric Company

[Docket No. ER00-3766—001]

Take notice that on December 18,
2000, Canal Electric Company (Canal)
filed the second restated sixth
amendment (Second Restated Sixth
Amendment) to the Power Contract
between Canal and its retail affiliates
Cambridge Electric Light Company
(Cambridge) and Commonwealth
Electric Company (Commonwealth)
(Canal Rate Schedule FERC No. 33, the
Seabrook Power Contract). This filing
supplements Canal’s filing made with
the Commission on September 28, 2000,
whereby it submitted the Restated Sixth
Amendment.
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The Second Restated Sixth
Amendment provides for a buydown of
the Seakbrook Power Contract by
Cambridge and Commonwealth in
furtherance of their efforts to mitigate
transition costs, in compliance with the
requirements of the Massachusetts
Electric Industry Restructuring Act of
1997. Under the Second Restated Sixth
Amendment, Cambridge will pay Canal
the amount of $28,235,000, and
Commonwealth will pay Canal the
amount of $113,365,000, for a reduction
in the Gross Plant Investment in the
amount of $141,600,000. This buydown
payment in the amount of $141,600,000
is a reduction from the buydown
payment of $146,741,000 stated in the
Restated Sixth Amendment. Canal has
requested approval of the Restated Sixth
Amendment for effect November 1,
2000.

Comment date: January 8, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

11. IPP Energy LLC

[Docket No. ER01-688-000]

Take notice that on December 15,
2000, IPP Energy LLC (IPP), tendered for
filing an application for waivers and
blanket approvals under various
regulations of the Commission and for
an order accepting IPP’s Electric Rate
Schedule FERC No. 1 and
accompanying Code of Conduct to be
effective January 1, 2001.

IPP intends to engage in electric
power and energy transactions as a
marketer. In transactions where IPP sells
electric energy, it proposes to make such
sales on rates, terms and conditions to
be mutually agreed to with the
purchasing party. IPP’s proposed Rate
Schedule also permits it to reassign
transmission capacity and sell certain
ancillary services at market-based rates.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

12. Merchant Energy Group of the
Americas, Inc.

[Docket No. ER01-689-000]

Take notice that on December 15,
2000, Merchant Energy Group of the
Americas, Inc. (MEGA), tendered for
filing an amended FERC Electric Rate
Schedule No. 1 (Rate Schedule) to sell
ancillary services at market-based rates
into New York Power Pool markets
administered by the New York
Independent System Operator (NYISO).
Pursuant to the amended Rate Schedule,
MEGA may sell Operating Reserves
(Spinning Reserves, Ten Minute Non-
Synchronous Reserves and Thirty
Minute Operating Reserves) and

Regulation and Frequency Response
Service (load following), as defined in
the NYISO tariff. MEGA also revises its
Rate Schedule to include designations
as required under Order No. 614.

MEGA requests waiver of the
Commission’s prior notice requirement
to permit its amended Rate Schedule to
be effective date of January 1, 2001.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

13. Reliant Energy Aurora, LP
[Docket No. ER01-687—-000]

Take notice that on December 15,
2000, Reliant Energy Aurora, LP (Reliant
Aurora), tendered for filing pursuant to
Rule 205 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.205,
a petition for waivers and blanket
approvals under various regulations of
the Commission and for an order
accepting its FERC Electric Rate
Schedule No. 1 authorizing Reliant
Aurora to make sales at market-based
rates. Reliant Aurora has requested this
rate schedule become effective on the in
service date Reliant Aurora of its
DuPage County, Illinois generating
facility.

Reliant Aurora intends to sell electric
power at wholesale. In transactions
where Reliant Aurora sells electric
energy, it proposes to make such sales
on rates, terms, and conditions to be
mutually agreed to with the purchasing
party. Reliant Aurora’s Rate Schedule
provides for the sale of energy and
capacity at agreed prices.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

14. Duke Energy Hinds, LLC
[Docket No. ER01-691-000]

Take notice that on December 15,
2000, Duke Energy Hinds, LLC (Duke
Hinds), tendered for filing pursuant to
Section 205 of the Federal Power Act its
proposed FERC Electric Tariff No. 1.

Duke Hinds seeks authority to sell
energy and capacity, as well as ancillary
services, at market based rates, together
with certain waivers and preapprovals.
Duke Hinds also seeks authority to sell,
assign, or transfer transmission rights
that it may acquire in the course of its
marketing activities.

Duke Hinds seeks an effective date
sixty (60) day from the date of filing for
its proposed rate schedules.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

15. Duke Power a Division of Duke
Energy Corporation

[Docket No. ER01-685—000]

Take notice that on December 15,
2000, Duke Power (Duke), a division of
Duke Energy Corporation, tendered for
filing a Service Agreement with
Southern Company Energy Marketing,
L.P. for power sales at market-based
rates.

Duke requests that the proposed
Service Agreement be permitted to
become effective on December 13, 2000.

Duke states that this filing is in
accordance with Part 35 of the
Commission’s Regulations and a copy
has been served on the North Carolina
Utilities Commission.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

16. Virginia Electric and Power
Company

[Docket No. ER00-1737-002]

Take notice that on December 15,
2000, Virginia Electric and Power
Company (the Company), tendered for
filing a notice of change in status under
its market-based rate authority to reflect
the Company’s acquisition of three
qualifying cogeneration facilities and
appurtenant transmission facilities. The
cogeneration facilities include LG&E-
Westmoreland Hopewell, LG&E-
Westmoreland Altavista and LG&E-
Westmoreland Southampton. The
Company also requests to elect to notify
the Commission of any future changes
in status in its next three-year market
analysis.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

17. American Electric Power Service
Corporation

[Docket No. ER00-3688-002]

Take notice that on December 18,
2000, the American Electric Power
Service Corporation (AEPSC), on behalf
of the operating companies of the
American Electric Power System
(collectively AEP), tendered for filing a
refund report in compliance with the
Commission’s order in American
Electric Power Service Corporation, 93
FERC {61,151.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

18. Ameren Energy Development
Company
[Docket No. ER01-294—001]

Take notice that on December 18,

2000, Ameren Energy Development
Company (AED), tendered for filing
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certain information intended to
supplement its application for
authorization to engage in the sale of
electric energy and capacity at market-
based rates filed on October 31, 2000, in
the proceeding captioned above.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

19. WFEC GENCO, L.L.C.

[Docket No. ER01-388-001]

Take notice that on December 15,
2000, WFEC GENCO, L.L.C., tendered
for filing its revised FERC Electric Tariff
Original Volume No. 1 pursuant to the
November 30, 2000 letter order of the
Director of the Division of Corporate
Applications in the above-captioned
proceeding.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

20. AES NewEnergy, Inc.

[Docket No. ER01-507-001]

Take notice that on December 15,
2000, AES NewEnergy, Inc. (AES
NewEnergy) tendered for filing an
amendment to the Notice of Succession
filed with the Commission on November
22, 2000 in the above-referenced docket.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

21. Wisconsin Electric Power Company

[Docket No. ER01-678-000]

Take notice that on December 12,
2000, Wisconsin Electric Power
Company (Wisconsin Electric), tendered
for filing a Short-Term Firm
Transmission Service Agreement and a
Non-Firm Transmission Service
Agreement between itself and Madison
Gas and Electric Company (MG&E). The
Transmission Service Agreements allow
MG&E to receive transmission services
under Wisconsin Energy Corporation
Operating Companies’ FERC Electric
Tariff, Volume No. 1. Wisconsin Electric
requests the Commission assign these
service agreements as Nos. 188 and 189
under its Tariff.

Wisconsin Electric requests an
effective date of May 1, 2002 coincident
with MG&E’s power supply
transactions, Wisconsin Electric
requests waiver of the Commission’s
notice requirements in order to
accommodate MG&E’s power supply
transactions, Copies of the filing have
been served on MG&E, the Public
Service Commission of Wisconsin and
the Michigan Public Service
Commission.

Comment date: January 3, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

22. American Transmission Company

[Docket No. ER01-679-000]

Take notice that on December 14,
2000, American Transmission
Company, LLC (ATCLLC), tendered for
filing Generator Interconnection
Agreements between ATCLLC and
Edison Sault Electric Company for the
following generators.

ATCLLC requests an effective date of
January 1, 2001.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

23. Allegheny Energy Service
Corporation, on Behalf of Monongahela
Power Company, the Potomac Edison
Company, and West Penn Power
Company (Allegheny Power)

[Docket No. ER01-680-000]

Take notice that on December 15,
2000, Allegheny Energy Service
Corporation on behalf of Monongahela
Power Company, The Potomac Edison
Company and West Penn Power
Company (Allegheny Power), tendered
for filing Notice of Cancellation of
Service Agreement Nos. 19, 21 and 3
with Heartland Energy Services a
customer under Allegheny Power’s
Standard Transmission Service Rate
Schedule, Standard Generation Service
Rate Schedule and Point-to-Point
Transmission Service Tariff.

Allegheny Power has requested a
waiver of notice to allow the
cancellations to be effective June 14,
2000.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, and the West Virginia
Public Service Commission.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

24. American Transmission Systems,
Inc.

[Docket No. ER01-681-000]

Take notice that on December 13,
2000, American Transmission Systems,
Inc., tendered for filing a Service
Agreement to provide Non-Firm Point to
Point Transmission Service for the City
of Cleveland, Department of Public
Utilities, Division of Cleveland Public
Power, the Transmission Customer.
Services are being provided under the
American Transmission Systems, Inc.,
Open Access Transmission Tariff
submitted for filing by the Federal
Energy Regulatory Commission in
Docket No. ER99-2647-000. The

proposed effective date under the
Service Agreement is December 11,
2000 for the above mentioned Service
Agreement in this filing.

Comment date: January 4, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

25. Western Resources, Inc

[Docket No. ER01-682—000]

Take notice that on December 13,
2000, Western Resources, Inc.(WR),
tendered for filing a Service Agreement
between WR and Southern Company
Energy Marketing L.P. (Southern). WR
states that the purpose of this agreement
is to permit Southern to take service
under WR Market Based Power Sales
Tariff on file with the Commission.

This agreement is proposed to be
effective December 1, 2000.

Copies of the filing were served upon
Southern and the Kansas Corporation
Commission.

Comment date: January 4, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

26. Xcel Energy Operating Companies,
Northern States Power Company,
Northern States Power Company
(Wisconsin)

[Docket No. ER01-683—-000]

Take notice that on December 15,
2000, Northern States Power Company
and Northern States Power Company
(Wisconsin) (jointly NSP), wholly-
owned utility operating company
subsidiaries of Xcel Energy Inc.,
submitted a request that the currently
effective Exhibit VII to the “Agreement
to Coordinate Planning and Operations
and Interchange Power and Energy
between Northern States Power
Company (Minnesota) and Northern
States Power Company (Wisconsin)”
dated September 17, 1984, be allowed to
remain in effect without change
effective January 1, 2001. The filing is
required by Article 2.3 of the
Amendment to Settlement Agreement
dated January 9, 1987 in Docket No.
ER84-690. The Interchange Agreement
is NSP Electric Rate Schedule FERC No.
437 and NSPW Electric Rate Schedule
FERC No. 73.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

27. Pacific Gas and Electric Company

[Docket No. ER01-684—000]

Take notice that on December 15,
2000, Pacific Gas and Electric Company
(PG&E), tendered for filing proposed
revisions to Maximum Monthly MWh
available to the California Independent
System Operator Corporation (ISO)
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under Reliability Must-run Service
(RMR) Agreements. This filing is an
annual update to monthly energy limits
at all of PG&E’s hydroelectric facilities
which are subject to ISO dispatch under
the RMR Agreements.

The changes are proposed to be
effective January 1, 2001.

Copies of PG&E’s supplemental filing
have been served upon the ISO, the
California Electricity Oversight Board,
and the California Public Utilities
Commission.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

28. Duke Electric Transmission, a
Division of Duke Energy Corporation

[Docket No. ER01-686—-000]

Take notice that on December 18,
2000, Duke Electric Transmission (Duke
ET), tendered for filing First Revised
Service Agreement No. 203 with Duke
Power, a division of Duke Energy
Corporation, for Transmission Service
under Duke ET’s Open Access
Transmission Tariff.

Duke requests that the proposed
Revised Service Agreement be permitted
to become effective on January 1, 2001.

Duke states that this filing is in
accordance with Part 35 of the
Commission’s Regulations and a copy
has been served on the North Carolina
Utilities Commission.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

29. Mid-Continent Area Power Pool

[Docket No. ER01-690-000]

Take notice that on December 18,
2000, the Mid-Continent Area Power
Pool (MAPP), on behalf of its members
that are subject to Commission
jurisdiction as public utilities under
Section 201(e) of the Federal Power Act,
tendered for filing amendments to the
Restated Agreement, FERC Electric
Tariff, Original Volume No. 2 that
would allow for the formation of the
Midwest Reliability Organization, a
non-profit Delaware corporation.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

30. Consumers Energy Company

[Docket No. ER01-692-000]

Take notice that on December 15,
2000, Consumers Energy Company
(Consumers), tendered for filing an
executed Service Agreement for Firm
and Non-Firm Point to Point and
Network Integration Transmission
Service with Nordic Electric, L.L.C.
(Customer) pursuant to the Joint Open

Access Transmission Service Tariff filed
on December 31, 1996 by Consumers
and The Detroit Edison Company
(Detroit Edison).

Consumers is requesting an effective
date of November 20, 2000. Customer is
taking service under the Service
Agreement in connection with
Consumers’ Electric Customer Choice
program.

Copies of the filed agreement were
served upon the Michigan Public
Service Commission, Detroit Edison,
and the Customer.

Comment date: January 5, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

31. Public Service Company of New
Mexico

[Docket No. ER01-693—-000]

Take notice that on December 13,
2000, Public Service Company of New
Mexico (PNM), submitted for filing two
executed service agreements with
Morgan Stanley Capital Group Inc.
(Morgan Stanley) under the terms of
PNM’s Open Access Transmission
Tariff. One agreement is for short-term
firm point-to-point transmission service
and one agreement is for non-firm point-
to-point transmission service. PNM’s
filing is available for public inspection
at its offices in Albuquerque, New
Mexico.

Copies of the filing have been sent to
Morgan Stanley and to the New Mexico
Public Regulation Commission.

Comment date: January 4, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

32. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER01-694—000]

Take notice that on December 18,
2000, Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (individually doing business
as GPU Energy), tendered for filing
Notice of Cancellation of the Service
Agreement between GPU Service, Inc.
and Williams Energy Services Company
(now Williams Energy Marketing &
Trading Company), FERC Electric Tariff,
Original Volume No. 1, Service
Agreement No. 65.

GPU Energy requests that cancellation
be effective the 14th day of February
2001.

Comment date: January 9, 2001, in

accordance with Standard Paragraph E
at the end of this notice.

33. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER01-695-000]

Take notice that on December 18,
2000, Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (individually doing business
as GPU Energy), tendered for filing
Notice of Cancellation of the Service
Agreement between GPU Service, Inc.
and Ohio Edison Company, FERC
Electric Tariff, Original Volume No. 1,
Service Agreement No. 66.

GPU Energy requests that cancellation
be effective the 14th day of February
2001.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

34. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER01-696—000]

Take notice that on December 18,
2000, Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (individually doing business
as GPU Energy), tendered for filing
Notice of Cancellation of the Service
Agreement between GPU Service, Inc.
and Carolina Power & Light Company,
FERC Electric Tariff, Original Volume
No. 1, Service Agreement No. 71.

GPU Energy requests that cancellation
be effective the 14th day of February
2001.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

35. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER01-697-000]

Take notice that on December 18,
2000, Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (individually doing business
as GPU Energy), tendered for filing a
Notice of Cancellation of the Service
Agreement between GPU Service, Inc.,
and Toledo Edison Company, FERC
Electric Tariff, Original Volume No. 1,
Service Agreement No. 52.

GPU Energy requests that cancellation
be effective the 14th day of February
2001.

Comment date: January 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.
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Standard Paragraphs

E. Any person desiring to be heard or
to protest such filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the Internet at http://
www.ferc.fed.us/online/rims.htm (call
202—-208-2222 for assistance).

Linwood A. Watson, Jr.
Acting Secretary.

[FR Doc. 00-33315 Filed 12—28-00; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2596-004 New York]

Rochester Gas and Electric
Corporation; Notice of Availability of
Draft Environmental Assessment

December 21, 2000.

A Draft Environmental Assessment
(DEA) is available for public review.
The DEA is for an application to
surrender the license for the Station 160
Hydroelectric Project. The DEA finds
that approval of the application, to
include certain actions recommended
by Commission staff, would not
constitute a major federal action
significantly affecting the quality of the
human environment. The Station 160
Project is located on the Genesee River
in Livingston County, New York.

The DEA was written by staff in the
Office of Energy Projects, Federal
Energy Regulatory Commission. Copies
of the DEA can be obtained by calling
the Commission’s Public Reference
Room at (202) 208-1371.

Please submit any comments on the
DEA within 40 days from the date of
this notice. Any comments, conclusions,
or recommendations that draw upon
studies, reports, or other working papers
of substance should be supported by
appropriate documentation. Comments
should be addressed to: The Secretary,

Federal Energy Regulatory Commission,
888 First Street NE., Washington, DG
20426. Please affix Project No. 2596—004
to all comments. Comments and protests
may be filed electronically via the
internet in lieu of paper. See, 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s web site at http:/

/www.ferc.fed.us/efi/doorbell. htm.
Linwood A. Watson, Jr.,
Acting Secretary.

[FR Doc. 00-33329 Filed 12—28-00; 8:45 am|]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6926-2]

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Transition Program
for Equipment Manufacturers

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit the
following continuing Information
Collection Request (ICR) to the Office of
Management and Budget (OMB):
Transition Program for Equipment
Manufacturers, EPA ICR Number
1826.02, OMB Control Number 2060—
0369, expiration date: April 30, 2001,
renewal. Before submitting the ICR to
OMB for review and approval, EPA is
soliciting comments on specific aspects
of the proposed information collection
as described below.

DATES: Comments must be submitted on
or before February 27, 2001.

ADDRESSES: Office of Transportation and
Air Quality, Certification and
Compliance Division, Engine .
Compliance Programs Group, Ariel Rios
Building, 1200 Pennsylvania Ave., NW,
Mail Code 6403], Washington, DC
20460. Interested persons may request a
copy of the ICRs without charge from
the contact person below.

FOR FURTHER INFORMATION CONTACT:
Nydia Y. Reyes-Morales, tel.: (202) 564—
9264; fax: (202) 565—-2057; e-mail: reyes-
morales.nydia@epa.gov.
SUPPLEMENTARY INFORMATION:

Affected entities: Entities potentially
affected by this action are original
nonroad equipment manufacturers and
nonroad engine manufacturers.

Title: Transition Program for
Equipment Manufacturers (OMB
Control No. 2060-0369; EPA ICR No.

1826.02) expiring on April 30, 2001,
renewal.

Abstract: In August 1998, EPA
promulgated new regulations for
nonroad compression-ignited engines
which established emission standards
(Tier I standards) for engines under 37
kW, and tightened existing standards
(Tier II standards) for engines above 37
kW. These regulations are likely to
cause some engine design changes.
During the rulemaking process, some
equipment manufacturers expressed
concerns about delays in notification
from engine manufacturers about engine
design changes. These design changes
can create problems in fitting the engine
to the equipment. Subsequently,
equipment manufacturers would be
unable to sell the volume of equipment
they planned for, since they would need
to redesign their equipment before any
products could be sold. In response to
these concerns, EPA created a
Transition Program for Equipment
Manufacturers (TPEM) in an effort to
provide original equipment
manufacturers (OEMs) with some
flexibility in complying with the
regulations. Under the program, OEMs
are allowed to use a number of
noncompliant engines (uncertified
engines rated below 37 kW or Tier I
engines rated at or above 37 kW) in their
equipment for up to seven years.

Participation in the program is
voluntary. Participating OEMs and
engine manufacturers who provide the
noncompliant engines to the OEMs are
required to keep records and submit
reports of their activities under the
program. The information is collected
by the Engine Programs Group,
Certification and Compliance Division,
Office of Transportation and Air
Quality, Office of Air and Radiation.
Confidentiality to proprietary
information is granted in accordance
with the Freedom of Information Act,
EPA regulations at 40 CFR part 2, and
class determinations issued by EPA’s
Office of General Counsel. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR Chapter 15.

The EPA would like to solicit
comments to:

(i) evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
agency’s estimate of the burden of the
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proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

Burden Statement: EPA estimates that
this information collection will have
233 respondents. Each respondent will
spent approximately 40 hours, once a
year, to respond to this information
collection. The total cost to each
respondent is estimated at $2,006.87 per
year plus $15 for annual operational and
maintenance expenses. Respondents are
expected to incur no capital, start up or
purchase of service expenses. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Dated: December 21, 2000.
Robert Perciasepe,

Assistant Administrator for Air and
Radiation.

[FR Doc. 00-33357 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6926-5]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request; Marine
Engine Manufacturer-Based In-Use
Emission Testing Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.

3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Marine Engine Manufacturer-
Based In-Use Emission Testing Program,
OMB Control No. 2060-0322, expiration
date December 31, 2000. The ICR
describes the nature of the information
collection and its expected burden and
cost; where appropriate, it includes the
actual data collection instrument.
DATES: Comments must be submitted on
or before January 29, 2001.

ADDRESSES: Send comments, referencing
EPA ICR No. 1726.03 and OMB Control
No. 2060-0322, to the following
addresses: Sandy Farmer, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Avenue,
N.W., Washington, DC 20460; and to
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NNW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Sandy Farmer
at EPA by phone at (202) 260-2740, by
E-mail at
Farmer.sandy@epamail.epa.gov, or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 1726.03. For technical questions
about the ICR contact Dennis Johnson,
Engine Programs Group, Certification
and Compliance Division, Office of
Transportation and Air Quality at 202—
564—9278 or by e-mail at
johnson.dennis@epa.gov.

SUPPLEMENTARY INFORMATION:

Title: Marine Engine Manufacturer-
Based In-Use Emission Testing Program
(OMB Control No. 2060-0322; EPA ICR
No. 1726.03), expiring December 31,
2000. This is a request for extension of
a currently approved collection.

Abstract: This information collection
requires manufacturers of marine
engines to generate and submit quarterly
reports of engine information and
emissions data generated in the
manufacturer’s own in-use testing
program. The Engine Programs Group in
the Certification and Compliance
Division, Office of Transportation and
Air Quality, Office of Air and Radiation
will collect this information and
evaluate it to determine whether in-use
marine engines comply with the
emission standards set forth in the
regulations at 40 CFR part 91.

The results of the manufacturers in-
use testing program will primarily be
used by the Office of Transportation and
Air Quality to verify compliance of in-

use marine engines; however, emissions
data generated during this testing
becomes public information after the
testing programs are concluded.
Consequently, States and localities may
also use data generated in mobile source
emission inventory estimates.
Additionally, the Certification and
Compliance Division will use the
exhaust emission data from this testing
to evaluate the appropriateness of the
certification process.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. The Federal Register document
required under 5 CFR 1320.8(d),
soliciting comments on this collection
of information was published on August
31, 2000 (65 FR 53005); no comments
were received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 153 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Marine engine manufacturers.

Estimated Number of Respondents:
10.

Frequency of Response: Quarterly.

Estimated Total Annual Hour Burden:
10,405 hours.

Estimated Total Annualized Capital,
Operating/ Maintenance Cost Burden:
$694,080.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses listed above.
Please refer to EPA ICR No.1726.03 and
OMB Control No. 2060-0323 in any
correspondence.
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Dated: December 19, 2000.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 00-33352 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6926-6]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request; Marine
Engine Manufacturer Production Line
Testing Reporting and Recordkeeping
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Marine Engine Manufacturer
Production Line Testing Reporting and
Recordkeeping Requirements, OMB
Control No. 2060-0323, expiration date
December 31, 2000. The ICR describes
the nature of the information collection
and its expected burden and cost; where
appropriate, it includes the actual data
collection instrument.

DATES: Comments must be submitted on
or before January 29, 2001.

ADDRESSES: Send comments, referencing
EPA ICR No0.1725.03 and OMB Control
No. 2060-0323, to the following
addresses: Sandy Farmer, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; and to
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Sandy Farmer
at EPA by phone at (202) 260-2740, by
E-mail at
Farmer.sandy@epamail.epa.gov, or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 1725.03. For technical questions
about the ICR contact Dennis Johnson,
Engine Programs Group, Certification
and Compliance Division, Office of
Transportation and Air Quality at 202—
564—9278 or by e-mail at
johnson.dennis@epa.gov.

SUPPLEMENTARY INFORMATION:

Title:Marine Engine Manufacturer
Production Line Testing Reporting and
Recordkeeping Requirements (OMB
Control No. 2060-0323; EPA ICR No.
1725.03), expiring December 31, 2000.
This is a request for extension of a
currently approved collection.

Abstract: The Production Line Testing
Program (PLT) is a self-audit program,
promulgated under the authority of
section 213(d) of the CAA, in which
marine engine manufacturers test
engines as they leave the assembly line.
Its objective is for EPA and the
manufacturers to determine with
statistical certainty whether new
engines in fact comply with emission
standards. By detecting problems while
engines are still in production,
noncomformities are detected and
corrected before engines are introduced
into commerce or soon after production
when engines are most easily located.
EPA uses the data obtained through the
PLT to determine compliance with
emission regulations and whether a
Selective Enforcement Audit is needed.
An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR Chapter 15. The
Federal Register document required
under 5 CFR 1320.8(d), soliciting
comments on this collection of
information was published on August
31, 2000 (65 FR 53005); no comments
were received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 57 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Marine engine manufacturers.

Estimated Number of Respondents:
10.

Frequency of Response: quarterly.

Estimated Total Annual Hour Burden:
19,300 hours.

Estimated Total Annualized Capital,
Operating/ Maintenance Cost Burden:
$2,821,160.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses listed above.
Please refer to EPA ICR No. 1725.03 and
OMB Control No. 2060-0323 in any
correspondence.

Dated: December 19, 2000.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 00-33353 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6926-3]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request; Petroleum
Refinery Wastewater Systems

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Standards of Performance for
NSPS Subpart QQQ—Petroleum
Refinery Wastewater Systems, OMB
Control number 2060-0172, expiration
date December 31, 2000. The ICR
describes the nature of the information
collection and its expected burden and
cost; where appropriate, it includes the
actual data collection instrument.
DATES: Comments must be submitted on
or before January 29, 2001.

ADDRESSES: Send comments, referencing
EPA ICR No. 1136.06 and OMB Control
No. 2060-0172, to the following
addresses: Sandy Farmer, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; and to
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Sandy Farmer
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at EPA by phone at (202) 260-2740, by
E-Mail at
Farmer.Sandy@epamail.epa.gov or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 1136.06. For technical questions
about the ICR contact Dan Chadwick at
202-564-7054.

SUPPLEMENTARY INFORMATION:

Title: Standards of Performance for
NSPS Subpart QQQ—Petroleum
Refinery Wastewater Systems (OMB
Control No. 2060-0172; EPA ICR No.
1136.06) expiring December 31, 2000.
This is a request for extension of a
currently approved collection.

Abstract: The New Source
Performance Standards (NSPS) for
petroleum refinery wastewater systems
were proposed on May 4, 1987 and
promulgated on November 23, 1988.
These standards apply to the following
facilities in petroleum refinery
wastewater systems: individual drain
systems, oil-water separators, and
aggregate facilities commencing
construction, modification or

reconstruction after the date of proposal.

An individual drain system consists of
all process drains connected to the first
downstream junction box. An oil-water
separator is the wastewater treatment
equipment used to separate oil from
water. An aggregate facility is an
individual drain system together with
ancillary downstream sewer lines and
oil-water separators, down to and
including the secondary oil-water
separators, as applicable. Aggregate
facilities were created to capture all
potential volatile organic compound
(VOC) emissions within the petroleum
refinery wastewater system even as this
system is expanded and added to. There
are no additional recordkeeping or
reporting requirements for aggregate
facilities. This information is being
collected to assure compliance with 40
CFR part 60, subpart QQQ.

Owners or operators of the affected
facilities described must make initial
notification and maintain records of the
occurrence and duration of any startup,
shutdown, or malfunction in the
operation of an affected facility, or any
period during which the monitoring
system is inoperative. Monitoring
requirements specific to petroleum
refinery wastewater systems provide
information on the operation of the
emissions control device. Semiannual
reports of excess emissions are required.
These notifications, reports and records
are required, in general, of all sources
subject to NSPS. Any owner or operator
subject to the provisions of this part
shall maintain a file of these
measurements, maintenance reports and

records and retain the file for at least
two years following the date of such
measurements, maintenance reports,
and records.

Monitoring requirements provide
information on the operation of the
emissions control device. All
information is being collected to assure
compliance with 40 CFR part 60,
subpart QQQ. This information is
mandatory as per 40 CFR 60.697 and
60.698.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. The Federal Register Notice
required under 5 CFR 1320.8(d),
soliciting comments on this collection
of information was published on April
18, 2000 (65 FR 20813); no comments
were received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 115 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Owners/Operators Petroleum Refinery
Wastewater Systems

Estimated Number of Respondents:
160.

Frequency of Response: Semi-
annually.

Estimated Total Annual Hour Burden:
36,866.

Estimated Total Annualized Capital,
O&M Cost Burden: $56,995.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the following addresses.
Please refer to EPA ICR No. 1136.06 and

OMB Control No. 2060-0172 in any
correspondence.

Dated: December 20, 2000.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 00-33354 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6926-4]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request Emission
Defect Information Reports (DIRs) and
Voluntary Emission Recall Reports
(VERR) for Manufacturers of On-
Highway Heavy-Duty Engines, Non-
Road Compression-Ignition (CI)
Engines, Non-Roadspark-Ignition (SI)
Engines, Marine Engines, and
Locomotives

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Emission Defect Information
Reports (DIRs) and Voluntary Emission
Recall Reports (VERRSs) for
manufacturers of on-highway heavy-
duty engines, non-road compression-
ignition (CI) engines, non-road spark-
ignition (SI) engines, marine engines,
and locomotives, OMB Control Number:
2060—0048, expiration date December
31, 2000. The ICR describes the nature
of the information collection and its
expected burden and cost; where
appropriate, it includes the actual data
collection instrument.

DATES: Comments must be submitted on
or before January 29, 2001.

ADDRESSES: Send comments, referencing
EPA ICR No. 0282.12, OMB Control
Number: 2060-0048, to the following
addresses: Sandy Farmer, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; and to
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Sandy Farmer
at EPA by phone at (202) 260-2740, by
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E-mail at Farmer.sandy@epa.gov, or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 0282.12. For technical questions
about the ICR contact; Arman Tanman
at (202) 564—-9326.

SUPPLEMENTARY INFORMATION:

Title: Emission Defect Information
Reports (DIRs) and Voluntary Emission
Recall Reports (VERRS) for
Manufacturers of On-highway Heavy-
duty Engines, Non-road Compression-
ignition (CI) Engines, Non-road Spark-
ignition (SI) Engines, Marine Engines,
and Locomotives. EPA ICR # 0282.12,
OMB Control Number: 2060-0048,
expiration date December 31, 2000. This
is a request for extension of a currently
approved collection.

Abstract: The Clean Air Act and
applicable regulations require that new
engines must be certified by EPA before
they can be sold in the United States. In
the certification process, manufacturers
must demonstrate that those engines
being produced will comply with the
applicable emissions standards
throughout their useful lives.
Regulations implementing reporting
requirements have been promulgated in
“Emission Defect Reporting
Requirements,” for:

Heavy Duty Truck engines 40 CFR part
85, subpart T. 40 CFR 85.1901—
85.1909

Non-road CI engines 40 CFR part 89,
subpart I, 40 CFR 89.801-89.803

Non-road SI engines 40 CFR part 90,
subpart I, 40 CFR 90.801-90.805

Marine engines 40 CFR part 91, subpart
J, 40 CFR 91.901-91.905, and
Locomotive engines 40 CFR part 92,
subpart E, 40 CFR 92.401-92.405
Defect Information Reports (DIRs) by

the manufacturers alert EPA’s Office of

Transportation & Air Quality’s (OTAQ)

staff to the existence of emission-related

defects on certain classes of engines.

Such defects may exceed emission

standards and ultimately to the need for

an emissions recall. OTAQ staff use the

DIRs to target potentially non-

conforming classes for future testing and

to monitor compliance with the Clean

Air Act and applicable regulations. DIRs

frequently lead to recalls (directly or

indirectly) by the manufacturers.

Voluntary Emissions Recall Reports
(VERRSs) by the manufacturers are used
to notify OTAQ staff when a
manufacturer initiates a recall
campaign. The VERRs and VERR
progress update reports are used by
OTAQ staff to determine whether a
manufacturer is acting in accordance
with the Clean Air Act and to examine
and monitor the effectiveness of the
recall campaign. Review and monitoring

of the DIRs and VERRs by OTAQ staff
provides a deterrent effect to help
ensure compliance by the manufacturers
with the Clean Air Act and the
applicable regulations.

Any claimed confidential business
information that meets the criteria for
confidential treatment in EPA’s
regulations relating to confidential
business claims pursuant to 5 U.S.C.
552 and 40 CFR part 2 will be treated
as such.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. The Federal Register document
required under 5 CFR 1320.8(d),
soliciting comments on this collection
of information was published on August
31, 2000 (65 FR 53005) and no
comments were received.

Burden Statement: The annual public
reporting and record keeping burden for
this collection of information is
estimated to average 107 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities: engine
manufacturers.

Estimated Number of Respondents:
15.

Frequency of Response: DR/VERR as
needed, VERR quarterly.

Estimated Total Annual Hour Burden:
4,925.

Estimated Total Annualized Capital,
O&M Cost Burden: $0.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses listed above.
Please refer to EPA ICR No0.0282.12 and
OMB Control No. 2060-0048 in any
correspondence.

Dated: December 18, 2000.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 00-33355 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6925-8]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request;
Modification to Mobile Source
Emission Factor Survey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following amended Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Mobile Source Emission
Factor Survey, OMB Control Number
2060—-0078 that expires on June 30,
2003. The amended ICR describes the
nature of the information collection and
its expected burden and cost; where
appropriate, it includes the actual data
collection instrument.

DATES: Comments must be submitted on
or before January 29, 2001.

ADDRESSES: Send comments, referencing
EPA ICR No. 0619.09 and OMB Control
No. 2060-0078, to the following
addresses: Sandy Farmer, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; and to
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Sandy Farmer
at EPA by phone at (202) 260-2740, by
E-mail at Farmer.sandy@epa.gov, or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 0619.09. For technical questions
about the ICR contact Penny Carey at
EPA by phone at (734) 214—4355, or by
E-mail at Carey.Penny@epa.gov.
SUPPLEMENTARY INFORMATION:

Title: “Mobile Source Emission Factor
Survey” (OMB Control No. 2060-0078;
EPA ICR No. 0619.09 expiring on June
30, 2003. This is a request to amend a
currently approved collection.
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Abstract: In response to a request
from Congress, the National Research
Council of the National Academy of
Sciences established the Committee to
Review EPA’s Mobile Source Emissions
Factor (MOBILE) Model. The Committee
was charged to evaluate MOBILE and to
develop recommendations for
improving the model. The Committee
also examined EPA’s NONROAD
emissions model. With regard to
improving MOBILE, the Committee
recommended that EPA should develop
a program to enable more accurate
determination of in-use emissions, using
more real-world approaches such as
direct emissions monitoring systems.
With regard to improving NONROAD,
the Committee recommended that EPA
develop a plan for compiling needed
data, to include population and activity
data and real-world emission factors.

The EPA Office of Transportation and
Air Quality, Assessment and Standards
Division, through contractors, intends to
solicit the general public to voluntarily
participate in survey and testing
activities involving mobile sources. EPA
will use the information from this
survey and testing to provide inputs to
various emission models. These models
are used by EPA, state and local air
pollution agencies, the automotive
industry, and other parties that are
interested in estimating mobile source
emissions. These models provide a basis
for developing State Implementation
Plans (SIPs), Reasonable Further
Progress (RFP) reports, and attainment
status assessments for the National
Ambient Air Quality Standards
(NAAQS). The legislative basis for
gathering this data is section
103(a)(1)(2)(3) of the Clean Air Act,
which requires the Administrator to
“conduct * * * research, investigations,
experiments, demonstrations, surveys,
and studies relating to the causes,
effects, extent, prevention, and control
of air pollution” and “conduct
investigations and research and make
surveys concerning any specific
problem of air pollution in cooperation
with any air pollution control agency
* *x %

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. The Federal Register document
required under 5 CFR 1320.8(d),
soliciting comments on this collection
of information was published on
September 22, 2000 (65 FR 57335) and
no comments were received.

Burden Statement: The annual public
reporting and record keeping burden for
this collection of information is
estimated to average 1.3 hours per
response hours per response. Burden
means the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities: The
general public and a few businesses that
own on-highway vehicles and nonroad
equipment.

Estimated Number of Respondents:
52,300.

Frequency of Response: Quarterly and
annually.

Estimated Total Annual Hour Burden:

48,510.

Estimated Total Annualized Capital,
O&M Cost Burden: $0.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection

techniques to the addresses listed above.

Please refer to EPA ICR No. 0619.09 and
OMB Control No. 2060-0078 in any
correspondence.

Changes in Burden: Because this ICR
is being modified to include an
expanded data collection program, the
burden hours has increased from 1,649
to 48,510.

Dated: December 21, 2000.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 00-33358 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6925-9]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request;
Reformulated Gasoline and
Conventional Gasoline

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Reformulated Gasoline and
Conventional Gasoline, OMB Control
No. 2060-0277, expiration date
December 31, 2000. The ICR describes
the nature of the information collection
and its expected burden and cost; where
appropriate, it includes the actual data
collection instrument.

DATES: Comments must be submitted on
or before January 29, 2001.

ADDRESSES: Send comments, referencing
EPA ICR No. 1591.13 and OMB Control
No. 2060-0277, to the following
addresses: Sandy Farmer, U.S.
Environmental Protection Agency,
Collection Strategies Division (Mail
Code 2822), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; and to
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT: For
a copy of the ICR contact Sandy Farmer
at EPA by phone at (202) 260-2740, by
E-mail at
Farmer.sandy@epamail.epa.gov, or
download off the Internet at http://
www.epa.gov/icr and refer to EPA ICR
No. 1591.13. For technical questions
about the ICR contact James W.
Caldwell, (202) 564—9303, fax (202)
565-2085, caldwell.jim@epa.gov.

SUPPLEMENTARY INFORMATION:

Title: Reformulated Gasoline and
Conventional Gasoline: Requirements
for Refiners, Oxygenate Blenders, and
Importers of Gasoline; Requirements for
Parties in the Gasoline Distribution
Network (40 CFR part 80—subparts D, E
and F), OMB Control No. 2060-0277,
EPA ICR No. 1591.13, expiring
December 31, 2000. This is a request for
an extension of a currently approved
collection.
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Abstract: Gasoline combustion is the
major source of air pollution in most
urban areas. The Clean Air Act (Act)
requires that gasoline dispensed in
certain areas with severe air quality
problems be reformulated to reduce
toxic and ozone-forming (smog)
emissions. The Act also requires that in
the process of producing reformulated
gasoline (RFG), dirty components
removed in the reformulation process
not be “dumped” into the remainder of
the country’s gasoline, known as
conventional gasoline (CG). The EPA
promulgated regulations at 40 CFR part
80 establishing standards for RFG and
CG, as specified in the Act, and
establishing mandatory reporting and
recordkeeping requirements for
demonstrating compliance and as an aid
to enforcement. The primary
requirements are to test each batch of
gasoline for various properties, report
the results to EPA, and demonstrate
compliance with the standards on an
annual basis.

The collection of information is
necessary for the proper performance of
the functions of the Agency and have
practical utility. Section 211(k) of the
Act specifically recognizes the need for
recordkeeping, reporting and sampling/
testing requirements for enforcement of
this program. This is understandable
given the complicated performance
requirements and the averaging and
trading provisions set forth in the Act.
These provisions make it impossible for
EPA to determine compliance merely by
taking samples of gasoline at various
facilities, unlike some other fuels
programs. Moreover, in the negotiated
regulation process, EPA agreed to accept
industry’s desire for national averaging,
credits, yearly averaging periods, etc.
EPA cannot enforce the regulations, as
negotiated, without the recordkeeping
controls included in the rule, some of
which were specifically agreed to by
industry (e.g., covered area sampling
and testing surveys and quarterly RFG
refiner reporting). For example, EPA
believes the attest procedures (discussed
later) have led to discovery of
significant violations and the prevention
of future violations and believes that
this process is very important. Further,
the World Trade Organization ruled that
the original RFG regulations
discriminate against foreign refiners.
EPA revised the RFG regulations to be
GATT-consistent. If EPA could not use
these enforcement tools for domestic
refineries it would not be able to use
them for foreign refineries. This would
greatly hinder EPA’s ability to regulate
foreign refiners.

An agency may not conduct or
sponsor, and a person is not required to

respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15. The Federal Register document
required under 5 CFR 1320.8(d),
soliciting comments on this collection
of information was published on
October 13, 2000, (65 FR 60939). One
comment was received.

Burden Statement: The annual public
reporting and record keeping burden for
this collection of information is
estimated to average 2 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Refiners, Oxygenate blenders, Importers
of gasoline, Parties in the gasoline
distribution network .

Estimated Number of Respondents:
1,190.

Frequency of Response: On occasion,
quarterly, annually.

Estimated Total Annual Hour Burden:
101,586 hours.

Estimated Total Annualized Capital,
O&M Cost Burden: $23 million.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses listed above.
Please refer to EPA ICR No. 1591.13 and
OMB Control No. 2060-0277 in any
correspondence.

Dated: December 21, 2000.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 00-33359 Filed 12—-28-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL—6614-1]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564—-7157 or www.epa.gov/oeca/ofa
Weekly receipt of Environmental Impact

Statements
Filed December 18, 2000 Through

December 22, 2000
Pursuant to 40 CFR 1506.9.

EIS No. 000456, DRAFT EIS, AFS, AK,
Cholmondeley Timber Sales,
Implementation, Harvesting Timber,
Tongass Forest Plan, Tongass National
Forest, Craig Ranger District, West of
Ketchikan and South of Prince of
Wales Island, AK, Due: February 19,
2001, Contact: Dale Kanen (907) 826—
3271.

EIS No. 000457, DRAFT EIS, NPS, TX,
Fort Davis National Historic Site,
General Management Plan,
Implementation, Fort Davis, TX, Due:
March 05, 2001, Contact: Jerry R.
Yarbrough (915) 426—3225.

EIS No. 000458, FINAL EIS, AFS, WY,
Bridger-Teton National Forest, Oil
and Gas Leasing in Management
Areas: 21-Hoback Basin; 45 Moccasin
Basin; 71 Union Pass and 72 Upper
Basin River, Fremont, Sublette and
Teton Counties, WY, Due: February
28, 2001, Contact: Richard Anderson
(307) 739-5558.

EIS No. 000459, DRAFT EIS, IBR, CA,
Grassland Bypass Project (2001 Use
Agreement), To Implement the New
Use Agreement for the period from
October 1, 2001 through December 21,
2009, San Joaquin River and Merced
River, Fresno, Merced and Stanislaus
Counties, CA, Due: February 27, 2001,
Contact: Michael Delamore (559) 487—
5039.

EIS No. 000460, DRAFT EIS, GSA, OR,
Eugene/Springfield New Federal
Courthouse, Construction, Lane
County, OR, Due: October 30, 2000,
Contact: Michael Levine (253) 931—
7263.

Due to an Administrative Error by the
U.S. General Services Administration,
the above Draft EIS was not properly
filed with the U.S. Environmental
Protection Agency. GSA has confirmed
that distribution of the DEIS was made
available to all federal agencies and
interested parties for the 45-day review
period. For further information contact
Mr. Michael Levine at (253)931-7263.

EIS No. 000461, FINAL EIS, GSA, OR,
Eugene/Springfield New Federal
Courthouse, Construction, Lane



Federal Register/Vol. 65, No. 251/Friday, December

29, 2000/ Notices 83011

County, OR, Due: January 29, 2001,
Contact: Michael Levine (253) 931—
7263.

EIS No. 000462, DRAFT SUPPLEMENT,
IBR, CA, San Joaquin River
Agreement Project, Updated and New
Information, The Acquisition of
Additional Water for Meeting the San
Joaquin River Agreement Flow
Objectives, 2001-2010, Vernalis
Adaptive Management Plan (VAMP),
Mariposa, Merced, San Joaquin and
Stanislaus Counties, CA, Due:
February 12, 2001, Contact: John
Burke (916) 978-5556.

EIS No. 000463, DRAFT SUPPLEMENT,
FHW, IL, FAP Route 340 (I-355 South
Extension), Interstate Rout 55 to
Interstate Route 80, Additional
Information for the Tollroad/Freeway
Alternative, Funding, US Coast Guard
Permit and COE Section 404 Permit,
Cook, DuPage and Will Counties, IL,
Due: February 28, 2001, Contact: Jon-
Paul Kohler (217) 492—-4988.

EIS No. 000464, DRAFT EIS, NOA, WA,
Anadromous Fish Agreements and
Habitat Conservation Plans for the
Wells, Rocky Reach, and Rock Island
Hydroelectric Projects,
Implementation, Incidental Take
Permits, Chelan and Douglas
Counties, WA, Due: February 19,
2001, Contact: Bob Dach (503) 736—
4734.

Amended Notices

EIS No. 000429, FINAL EIS, AFS, ID,
Brownlee Vegetation and Access
Management Project, Implementation,
Weiser Ranger District, Payette
National Forest, Washington County,
ID, Due: January 22, 2001, Contact:
John Baglien (208) 549—4200.
Revision of FR notice published on
12/15/2000: CEQ Comment Date has
been Extended from 01/16/2001 to 01/
22/2001.

EIS No. 000445, FINAL EIS, AFS, WA,
ID, OR, MT, Interior Columbia Basin
Ecosystem Management Projects,
Updated and New Information on
Three Management Alternatives,
Implementation, WA, OR, ID and MT,
Due: January 16, 2001, Contact: Susan
Giannettino (208) 334-1770.
Published FR 12—-15-00 Correction to
Title.

Dated: December 26, 2000.
B. Katherine Biggs,

Associate Director, NEPA Compliance
Division, Office of Federal Activities.
[FR Doc. 00-33367 Filed 12—28-00; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL—-6614-2]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared pursuant to the Environmental
Review Process (ERP), under Section
309 of the Clean Air Act and Section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 564-7167. An explanation of the
ratings assigned to draft environmental
impact statements (EISs) was published
in FR dated April 14, 2000 (65 FR
20157).

Draft EISs

ERP No. D-AFS-G65076—0K Rating
LO, Quachita National Forest, An
Amendment to the Land and Resource
Management Plan, Implementation,
Glover River, McCurtain County, OK.

Summary: EPA has no objection to the
selection of the proposed action as the
preferred alternative for the amended
land and resource management plan.
EPA is suggesting the inclusion of some
addition information to strengthen the
Final Statement.

ERP No. D-USN-K35041-CA Rating
EC2, Naval Station (NAVSTA) San
Diego Replacement Pier and Dredging
Improvements, Construction, Dredging
and Dredged Material Disposal, San
Diego Naval Complex, San Diego, CA.

Summary: EPA expressed
environmental concerns regarding
dredging and dredged material disposal,
impacts to aquatic resources, hazardous
air pollutants, toxic substances,
environmental justice, and mitigation
measures.

ERP No. DR-AFS-K61145-CA Rating
EC2, Programmatic EIS—Ansel Adams,
John Muir and Dinkey Lakes
Wildernesses, Proposed New
Management Direction, Amending the
Land and Resource Management Plans
for the Inyo and Sierra National Forests,
Implementation, Inyo, Madera, Mono
and Fresno Counties, CA.

Summary: EPA raised continuing
concerns regarding the RDEIS’ failure to
analyze potential cumulative impacts
associated with production livestock
grazing.

Final EISs

ERP No. F-COE-H36108-NB, Sand

Creek Watershed Restoration Project, To

Develop Environmental Restoration,
City of Wahoo, Saunders County, NB.

Summary: EPA continued to have
environmental concerns on three issues:
(1) Lack of current data in the project
area; (2) project need and alternative;
and (3) insufficient analysis of
cumulative impacts.

ERP No. F-COE-K36133-CA,
Whitewater River Basin (Thousand
Palms) Flood Control Project,
Construction of Facilities to Provide
Flood Protection, Coachella Valley,
Riverside County, CA.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-COE-K39060-CA, Upper
Newport Bay Restoration Project, To
Develop a Long-Term Management Plan
to Control Sediment Deposition, Orange
County, CA.

Summary: No formal comment letter
was sent to the preparing agency.

Dated: December 26, 2000.
B. Katherine Biggs,

Associate Director, NEPA Compliance
Division, Office of Federal Activities.

[FR Doc. 00-33368 Filed 12—-28-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-34145B; FRL-6763-2]

Fenthion Public Stakeholder Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of public meeting.

SUMMARY: The Agency is holding a
public stakeholder meeting to gather
information and hear concerns and
comments about risks and possible risk
mitigation for the organophosphate
mosquitocide pesticide, fenthion. The
Agency recently completed an Interim
Reregistration Eligible Decision (IRED)
document identifying unacceptable
risks and risk mitigation
recommendations. EPA is seeking
stakeholder discussion of the risks
posed by fenthion use and ways to
mitigate these risks.

DATES: The meeting will be held on
January 17, 2001, from 9:00 a.m. to 5:00
p.m. Requests to participate in the
meeting must be received on or before
January 8, 2001.

ADDRESSES: The meeting will be held at
Embassy Suites, 8978 International
Drive, Orlando, Florida 32819,
telephone, (407) 352—1400 ext. 7120.
Requests to participate may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit II. of the
SUPPLEMENTARY INFORMATION. To ensure
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proper receipt by EPA, your request
must identify docket control number
OPP-34145B in the subject line on the
first page of your response.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Tracy
Truesdale, Office of Pesticide Programs,
Special Review and Reregistration
Division, (7508C), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (703) 308-8073; e-
mail address: truesdale.tracy@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Notice Apply to Me?

This notice is directed to the public
in general. This notice may, however, be
of interest to those person(s) who are
interested in risk management strategies
for workers, non-target organisms, as
well as public health and mosquito
control, etc. Since other entities may
also be interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document or Other Related Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” ‘“Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. Copies of the
fenthion IRED are available at
www.epa.gov/REDs/.

2. In person. The Agency has
established an administrative record for
this meeting under docket control
number OPP-34145B. The
administrative record consists of the
documents specifically referenced in
this notice, any public comments
received during an applicable comment
period, and other information related to
the proposed strategies to manage the
remaining risks for fenthion, including
any information claimed as Confidential
Business Information (CBI). This
administrative record includes the
documents that are physically located in
the docket, as well as the documents

that are referenced in those documents.
The public version of the administrative
record, which includes printed, paper
versions of any electronic comments
that may be submitted during an
applicable comment period, is available
for inspection in Room 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. ti 4:00
p-m., Monday through Friday,
excluding, excluding legal holidays. The
telephone number of the Center is (703)
305-5805.

II. How Can I Request to Participate in
this Meeting?

You may submit a request to
participate in this meeting through the
mail, in person, or electronically. Do not
submit any information in your request
that is considered CBI. Your request
must be received by EPA on or before
January 8, 2001. To ensure proper
receipt by EPA, it is imperative that you
identify docket control number OPP—
34145B in the subject line on the first
page of your request.

1. By mail. You may submit a written
request to: Public Information and
Records Integrity Branch, Information
Resources and Services division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460.

2. In person or by courier. You may
deliver a written request to: Public
Information and Records Integrity
Branch (PIRIB), Information Resources
and Services Division, Office of
Pesticide Programs, Environmental
Protection Agency, Room 119, Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202. The PIRIB is open
from 8:30 a.m. to 4:00 p.m., Monday
through Friday, excluding holidays. The
PIRIB telephone number is (703) 305—
5805.

3. Electronically. You may submit
your request electronically by e-mail to:
opp-docket@epa.gov. Do not submit any
requests electronically that you consider
to be CBI. Electronic requests must be
submitted as an ASCII file, avoiding the
use of special characters and any form
of encryption. All requests in electronic
form must be identified by the docket
control number OPP-34145B.

List of Subjects

Environmental protection, Chemicals,
Pesticides and pests.

Dated: December 20, 2000.
Lois Rossi,
Director, Office Pesticide Programs, Special
Review and Reregistration Division.
[FR Doc. 00-33013 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL—-6925-6]

Science Advisory Board; Notification
of Six Public Advisory Committee
Meetings; Cancellation of a Previously
Announced Advisory Committee
Meeting

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92-463, notice is hereby given that the
EPA Science Advisory Board’s (SAB)
Environmental Engineering Committee
will conduct six public teleconference
meetings on Wednesday afternoons in
2001. The first conference call will be
held from 3-5 Eastern time on January
10, 2001. The remaining conference
calls will be held from 1-3 p.m. Eastern
Time on March 7, May 2, July 11,
September 5, and November 7.

The conference call meetings will be
coordinated through a conference call
connection in room 6450C Ariel Rios
North (6th Floor), U.S. Environmental
Protection Agency, 1200 Pennsylvania
Avenue NW., Washington, DC. The
public is strongly encouraged to attend
the meeting through a telephonic link,
but may attend physically if
arrangements are made in advance with
the SAB staff. In both cases,
arrangements should be made with the
SAB staff by noon the Wednesday
before the meeting. Staff may not be able
to accommodate the presence of people
who appear in person without advance
notice. Additional instructions about
how to participate in the conference call
can be obtained by calling Ms. Mary
Winston, Management Assistant, at
(202) 564—4538, and via e-mail at:
winston.mary@epa.gov.

Purpose of the Meetings: These
conference calls have been scheduled to
facilitate the routine work of the
Committee throughout the year.

The purposes of the January 10, 2001
conference call meeting are:

(a) to discuss a potential Commentary
on industrial ecology or related topics

(b) to undertake further planning on
the consultation on research for
environmental systems management

(c) to discuss potential activities
related to contaminated sediments

(d) if time allows. to further explore
ideas about subsequent overview
briefings on EPA programs by media, or
interagency briefings by media.

The purposes of the conference call
on March 7, 2001 are:

(a) To consider a draft Risk Reduction

Options Selection report
(b) To hear status reports on the

planning for FY2001 EEC activities
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(c) To learn the status of the Natural
Attenuation Research Subcommittee
report and the Commentary on
Measures of Environmental
Technology Performance

(d) To discuss report related items, such
as the inclusion of one-paragraph
biographies for contributors to
commentaries and reports and the
preparation of brief summaries of
reports for distribution to journals and
newsletters
The other four conference calls will

be similarly used to further the

Committee’s various activities and

approve reports. The agendas for these

calls will be announced in subsequent

Federal Register Notices or may be

obtained closer to the meetings from the

Designated Federal Office (DFO) or

Management Assistant.

Availability of the written materials in
advance of the conference call meetings:
Any written materials prepared in
advance of the conference calls will be
made available to the public by E-mail
before the meeting. For e-mail copies,
please contact Ms. Kathleen White
Conway, Designated Federal Officer, at
conway.kathleen@epa.gov. A limited
number of paper copies will be available
from Ms. Mary Winston at (202) 564—
4538, and via e-mail at:
winston.mary@epa.gov

FOR FURTHER INFORMATION: Any member
of the public wishing further
information concerning the conference
call meetings or wishing to submit brief
oral comments must contact Ms.
Kathleen White Conway, Designated
Federal Officer, Science Advisory Board
(1400A), U.S. Environmental Protection
Agency, Ariel Rios Building, 1200
Pennsylvania Avenue, NW, Washington,
DC 20460; telephone (202) 564—4559;
FAX (202) 501-0582; or via e-mail at
conway.katheen@epa.gov. Requests for
oral comments must be in writing (e-
mail, fax or mail) and received by Ms.
Conway no later than noon Eastern
Time one week prior to the meeting.

Providing Oral or Written Comments at
SAB Meetings

It is the policy of the Science
Advisory Board to accept written public
comments of any length, and to
accommodate oral public comments
whenever possible. The Science
Advisory Board expects that public
statements presented at its meetings will
not be repetitive of previously
submitted oral or written statements.
Oral Comments: For teleconference
meetings, opportunities for oral
comment will usually be limited to no
more than three minutes per speaker
and no more than fifteen minutes total.

Deadlines for getting on the public
speaker list for a meeting are given
above. Speakers should both e-mail
their comments to the DFO in MSWord
and WordPerfect formats (suitable for
IBM-PC/Windows 95/98) and provide 5
paper copies of their comments and
presentation slides for distribution to
the reviewers and public at the meeting.
Written Comments: Although the SAB
accepts written comments until the date
of the meeting (unless otherwise stated),
because this is a conference call
meeting, any comments to be mailed to
the Subcommittee in advance of the
meeting should be received in the SAB
Staff Office by noon at least a week
before the meeting. E-mailed comments
will be accepted until the day before the
meeting, although earlier submission is
encouraged; these should be sent in
both MSWord and WordPerfect
comments (suitable for IBM—PC/
Windows 95/98).

General Information

Additional information concerning
the Science Advisory Board, its
structure, function, and composition,
may be found on the SAB Website
(http://www.epa.gov/sab) and in The
FY2000 Annual Report of the Staff
Director which is available from the
SAB Publications Staff at (202) 564—
4533 or via fax at (202) 501-0256.
Committee rosters, draft Agendas and
meeting calendars are also located on
our website.

Meeting Access

Individuals requiring special
accommodation at this meeting,
including wheelchair access to the
conference room, should contact Ms.
Winston at least five business days prior
to the meeting so that appropriate
arrangements can be made.

Cancellation of a Previously
Announced Advisory Committee
Meeting

The January 11-12, 2001 face-to-face
meeting, and February 28, 2000
teleconference meeting of the EPA
Science Advisory Board’s Drinking
Water Committee (DWC), as advertised
in the December 20, 2000 Federal
Register (65 FR 79831) have been
canceled. The issue under review by the
DWC at these meetings has been
delayed. The meetings will be
rescheduled at a later date.

Dated: December 21, 2000.
Donald G. Barnes,
Staff Director, Science Advisory Board.
[FR Doc. 00-33305 Filed 12—-28-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-34145C; FRL-6763-4]

Organophosphate Pesticides;
Availability of Interim Risk
Management Decision Documents

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: This notice announces the
availability of the interim risk
management decision document for the
organophosphate pesticide fenthion.
This decision document has been
developed as part of the public
participation process that EPA and U.S.
Department of Agriculture (USDA) are
now using for involving the public in
the reassessment of pesticide tolerances
under the Food Quality Protection Act
(FQPA), and the reregistration of
individual organophosphate pesticides
under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA).

FOR FURTHER INFORMATION CONTACT: For
general information contact: Carol
Stangel, Special Review and
Reregistration Division (7508C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: (703) 308—8007; e-
mail address: stangel.carol@epa.gov.

For technical information contact: For
questions on the IRED in this document,
contact the Chemical Review Manager
listed in the table in Unit I.B.2. of the
SUPPLEMENTARY INFORMATION.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general, nevertheless, a wide range of
stakeholders will be interested in
obtaining the interim risk management
decision documents for fenthion ,
including environmental, human health,
and agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the use of
pesticides on food. Since other entities
also may be interested, the Agency has
not attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.
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B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. On the Home Page select
“Laws and Regulations”, ‘“Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register— Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. In addition,

copies of the pesticide interim risk
management decision documents
released to the public may also be
accessed at http://www.epa.gov/REDs.

2. In person. The Agency has
established an official record for this
action under docket control numbers
OPP-34145C. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.

The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

For questions on the IRED in this
document, contact the Chemical Review
Manager listed in this table:

Chemical name Case No. Chemical Review Manager Telephone no. E-mail address
Fenthion 0290 Tracy Truesdale (703) 308- truesdale.tracy@epa.gov
8073

III. What Action is the Agency Taking?

EPA has assessed the risks of fenthion
and reached an Interim Reregistration
Eligibility Decision (IRED) for this
organophosphate pesticide. The Agency
believes that currently registered uses of
fenthion pose unreasonable adverse
effects to human health and the
environment, and that mitigation
measures are necessary. EPA will
conduct a public process in the near
future to identify the best ways to
reduce the risks associated with
fenthion exposure. This process will
include a public comment period on the
risk mitigation proposed in this interim
RED, as well as a stakeholder meeting.
At the conclusion of this process, the
Agency will announce a final
determination on the risk mitigation it
believes must be adopted in order for
products containing fenthion to remain
eligible for reregistration.

The interim risk management
decision documents for fenthion were
made through the organophosphate
pesticide pilot public participation
process, which increases transparency
and maximizes stakeholder involvement
in EPA’s development of risk
assessments and risk management
decisions. The pilot public participation
process was developed as part of the
EPA-USDA Tolerance Reassessment
Advisory Committee (TRAC), which
was established in April 1998, as a
subcommittee under the auspices of
EPA’s National Advisory Council for
Environmental Policy and Technology.
A goal of the pilot public participation
process is to find a more effective way
for the public to participate at critical

junctures in the Agency’s development
of organophosphate pesticide risk
assessments and risk management
decisions. EPA and USDA began
implementing this pilot process in
August 1998, to increase transparency
and opportunities for stakeholder
consultation.

EPA worked extensively with affected
parties to reach the decisions presented
in the interim risk management decision
document for fenthion . As part of the
pilot public participation process,
numerous opportunities for public
comment were offered as these interim
risk management decision documents
were being developed. In addition, the
Agency will provide further opportunity
for public involvement through a
stakeholder meeting to discuss risk
mitigation options and approaches for
fenthion.

The risk assessments for fenthion
were released to the public through a
notice published in the Federal Register
on September 9, 1998 (63 FR 48213)
(OPP-34141; FRL-6030-2) and October
14,1999 (64 FR 55712) (OPP—34145A;
FRL-6389-2).

EPA’s next step under FQPA is to
complete a cumulative risk assessment
and risk management decision
encompassing all the organophosphate
pesticides, which share a common
mechanism of toxicity. The interim risk
management decision documents on
fenthion cannot be considered final
until this cumulative assessment is
complete.

When the cumulative risk assessment
for all organophosphate pesticides has
been completed, EPA will issue its final
tolerance reassessment decision for

fenthion and further risk mitigation
measures may be needed.
List of Subjects

Environmental protection, Chemicals,
Pesticides and pests.

Dated: December 21, 2000.
Lois Rossi,
Director, Special Review and Reregistration
Division, Office of Pesticide Programs.
[FR Doc. 00-33014 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL—6926-1]
ILCO Superfund Site; Notice of
Proposed Settlement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed settlement.

SUMMARY: The United States
Environmental Protection Agency is
proposing to enter into two settlement
agreements with a total of 19 parties for
response costs at the ILCO Superfund
Site pursuant to section 122(h)(1) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), 42 U.S.C. 9622(h)(1).
EPA will consider public comments on
the proposed settlements for thirty (30)
days. EPA may withdraw from or
modify the proposed settlements should
such comments disclose facts or
considerations which indicate the
proposed settlement is inappropriate,
improper or inadequate. Copies of the
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proposed settlements are available from:
Ms. Paula V. Batchelor, U.S. EPA,
Region 4 (WMD-PSB), 61 Forsyth Street
SW, Atlanta, Georgia 30303, (404) 562—
8887.

Written comments may be submitted
to Ms. Batchelor within 30 calendar
days of the date of this publication.

Dated: December 21, 2000.
Franklin E. Hill,

Chief, CERCLA Program Services Branch,
Waste Management Division.

[FR Doc. 00-33356 Filed 12—28-00; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6924-9]

Stage 2 Microbial and Disinfection
Byproducts Federal Advisory
Committee Agreement in Principle

AGENCY: Environmental Protection
Agency.

ACTION: Notice of agreement in
principle.

SUMMARY: The purpose of today’s notice
is to make available to the public
recommendations to the Administrator
of the Environmental Protection Agency
contained in the Stage 2 Microbial and
Disinfection Byproducts (M-DBP)
Federal Advisory Committee Agreement
in Principle (Agreement) that was
signed in September 2000. The Stage 2
M-DBP rules are a set of interrelated
drinking water regulations which
address risks from microbial pathogens
and disinfection byproducts (DBPs). The
U.S. Environmental Protection Agency
(USEPA) convened the Stage 2 M—DBP
Federal Advisory Committee
(Committee) to collect, share, and
analyze information that has become
available since promulgation of the
Stage 1 M-DBP rules in December 1998.
The purpose of the Committee was to
evaluate whether and to what degree
USEPA should establish revised or
additional DBP and microbial standards
to protect public health. The Committee
consisted of organizational members
representing USEPA, public interest
groups, State and local public health
and regulatory agencies, local elected
officials, Indian tribes, drinking water
suppliers, and chemical and equipment
manufacturers. Recommendations from
the Committee are contained in the
Agreement in Principle which is
provided below. This Agreement is the
result of a tremendous collaborative
effort and USEPA would like to express
its appreciation to all members of the
Committee, as well as to members of the

Technical Workgroup (TWG) which
supported the Committee.

FOR FURTHER INFORMATION CONTACT: For
general information contact the Safe
Drinking Water Hotline, Telephone
(800) 426—4791. The Safe Drinking
Water Hotline is open Monday through
Friday, excluding federal holidays, from
9:00 a.m. to 5:30 p.m. Eastern Time. For
technical inquiries contact Dan
Schmelling or Jennifer McLain, Office of
Ground Water and Drinking Water (MC
4607), U.S. Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; telephone
(202) 260-1439 (Schmelling) or (202)
260-0431 (McLain).

SUPPLEMENTARY INFORMATION:

Introduction and Background

The Stage 2 M-DBP rules represent
the final stage in a two phase M—DBP
rulemaking strategy agreed upon by
USEPA and stakeholders during a
regulatory negotiation process in 1992—
93, and later affirmed by Congress as
part of the 1996 Amendments to the
Safe Drinking Water Act (SDWA). They
comprise the Long Term 2 Enhanced
Surface Water Treatment Rule
(LT2ESWTR) and the Stage 2
Disinfectants and Disinfection
Byproducts Rule (DBPR). The
LT2ESWTR focuses on risk from
microbial pathogens, specifically
Cryptosporidium, and the Stage 2 DBPR
addresses risk from DBPs. These rules
are being developed simultaneously in
order to address complex risk trade-offs
between the control of pathogens and
limiting exposure to DBPs. Statutory
deadlines require USEPA to promulgate
the Stage 2 DBPR by May 2002.
Consistent with statutory objectives for
risk balancing, EPA will finalize the
LT2ESWTR concurrent with the Stage 2
DBPR to ensure parallel protection from
microbial and DBP risks.

Committee recommendations for the
Stage 2 M-DBP rules would build upon
the public health protection provided by
the Stage 1 M-DBP rules, which include
the Stage 1 DBPR, Interim Enhanced
Surface Water Treatment Rule
(IESWTR), and Long Term 1 Enhanced
Surface Water Treatment Rule
(LT1ESWTR). The Stage 1 DBPR and
IESWTR were issued in December,
1998, and promulgation of the
LT1ESWTR is anticipated for late 2000
or early 2001. The Stage 1 M—DBP rules
are based on stakeholder agreements
reached during the 1992-93 negotiated
rulemaking, as well as the agreement of
a subsequent Federal Advisory
Committee which met from March to
July 1997.

Prior to convening the Stage 2 M-DBP
Advisory Committee, USEPA held three
preparatory stakeholder meetings on
pathogen and DBP health effects,
occurrence, and treatment. The
Committee then held fourteen formal
negotiation meetings between March
1999 and September 2000 to discuss
issues related to the Stage 2 DBPR and
LT2ESWTR. The objective of the
Committee at the outset was to reach a
consensus regarding provisions for the
two rules. Technical support for these
discussions was provided by the TWG,
which was established by the
Committee at its first meeting. The
Committee’s activities resulted in the
collection, development, evaluation,
and presentation of substantial new
information related to key elements for
both rules. This information included
new data on pathogenicity, occurrence,
and treatment of microbial
contaminants, specifically including
Cryptosporidium, as well as new data on
DBP health risks, exposure, and control.

A significant source of new data was
the Information Collection Rule (ICR),
which EPA promulgated in 1996
pursuant to SDWA requirements. The
ICR required approximately 300 large
public water systems to conduct 18
months of sampling for water quality
and treatment parameters related to DBP
formation and the occurrence of
microbial pathogens. Data on DBP
formation in small systems was
obtained through a survey of
approximately 120 treatment plants in
systems serving fewer than 10,000
people. Seven states also provided small
system DBP data. Subsequent to the ICR,
EPA obtained additional data on
pathogen occurrence through the ICR
Supplemental Surveys (ICRSS). These
surveys involved 127 water treatment
plants, including 40 small systems, and
comprised one year of bi-monthly
sampling for Cryptosporidium, Giardia,
and other water quality parameters
(small systems did not measure
protozoa).

USEPA and the TWG developed a
series of eight databases to facilitate
analysis of ICR data. The ICR databases
were integrated with a Surface Water
Analytical Tool model to predict the
impact of potential new standards for
DBPs and/or pathogens on shifts in
treatment technologies among water
systems and resulting DBP exposure
profiles. Based on data supplied by
equipment vendors, the TWG produced
unit cost estimates for a number of
potential regulatory compliance
technologies. These technology unit
costs were used in conjunction with
SWAT projections of technology shifts
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to make national cost estimates for
regulatory options.

USEPA, in consultation with
nationally recognized experts in the
field of statistics, evaluated ICR and
ICRSS data to generate estimates of the
national occurrence distribution of
Cryptosporidium. Occurrence
distributions were coupled with data on
the infectivity of different strains of
Cryptosporidium and assumptions for
the removal efficiency of treatment
plants to make projections of the
possible risk associated with
Cryptosporidium in drinking water. In
considering risks associated with DBPs,
the Committee reviewed available
toxicological and epidemiological data
from a number of studies on
reproductive and developmental health
effects (e.g., early term miscarriages), as
well as cancer.

Despite the evaluation of a large
amount of data, the Committee
recognized that uncertainty remains in a
number of areas regarding the precise
nature and magnitude of risk associated
with DBPs and pathogens in drinking
water. In light of this uncertainty, the
Committee recommended a series of
balanced steps to address the areas of
greatest health concern, taking into
careful consideration the costs and
potential impacts on public water
systems.

In regard to DBPs, the Committee
recommended a two phase approach to
provide further control of concentration
peaks in the distribution system. In
Phase 1, systems would continue to
meet maximum contaminant levels
(MCLs) established by the Stage 1 DBPR
for total trihalomethanes (TTHM) and
five haloacetic acids (HAA5) of 0.080
and 0.060 mg/L, respectively, with
compliance based on a running annual
average (RAA). In addition, Phase 1
would add new MCLs of 0.120 and
0.100 mg/L for TTHM and HAAS5,
respectively, with compliance based on
a locational running annual average
(LRAA). Under an LRAA standard, the
annual average at each monitoring point
must not exceed the MCL. This
compares with the RAA established by
the Stage 1 DBPR in which compliance
is determined by averaging across all
monitoring points. All Phase 1
monitoring would be conducted at Stage
1 DBPR sites. Phase 2 would consist of
maintaining MCLs of 0.080 mg/L for
TTHM and 0.060 mg/L for HAA5 but
compliance with these levels would be
based on the LRAA. Under Phase 2,
monitoring would be conducted at new
sites determined from an initial
distribution system evaluation designed
to select site-specific optimal sample
points for capturing DBP peaks.

The two phase approach
recommended by the Committee for the
Stage 2 DBPR would provide an initial
level of protection from DBP peaks
under Phase 1. Systems would then
make decisions regarding the potentially
more significant treatment changes
necessary to comply with Phase 2
during the same time period as they
evaluate options to comply with the
LT2ESWTR. This approach is consistent
with the Committee’s support for
simultaneous compliance for the Stage 2
M-DBP rules and the statutory
objectives for balancing microbial and
DBP risks.

In regard to microbial pathogens, the
Committee recognized that systems with
poor quality source waters may need to
provide additional protection against
Cryptosporidium. The Committee
recommended a ‘Microbial Framework’
approach which involves assignment of
systems into different categories (or
bins) based on the results of source
water Cryptosporidium monitoring.
Additional treatment requirements
depend on the bin to which the system
is assigned. Systems would chose
technologies to comply with additional
treatment requirements from a ‘toolbox’
of options. The Committee also made
recommendations for unfiltered systems
and uncovered finished water
reservoirs.

The Agreement in Principle is the full
statement of the points on which the
Committee reached consensus. The
Agreement is divided into Parts A & B.
The recommendations in each part
stand alone and are independent of one
another. The entire Committee reached
consensus on Part A, which contains
provisions that apply directly to the
Stage 2 DBPR and LT2ESWTR. The full
Committee with the exception of the
National Rural Water Association agreed
to Part B, which has recommendations
for future activity by USEPA in the areas
of distribution systems and microbial
water quality criteria. Following the
Agreement in today’s notice is a list of
the twenty one organizational members
of the Committee and their alternates.

The recommendations contained in
the Stage 2 M-DBP Agreement in
Principle reflect the Committee’s
emphasis on targeted, risk based
rulemaking. They incorporate
substantial initial monitoring to identify
systems with the highest potential risk.
Additional treatment steps are required
only where systems exceed specified
locational average DBP concentrations
or source water Cryptosporidium
occurrence levels. In addition, the
recommendations address risks from
Cryptosporidium in unfiltered systems,
as well as longstanding concerns over

risks from uncovered finished water
reservoirs. They also facilitate the use of
nontraditional and potentially low cost
treatment technologies like UV
disinfection.

These recommendations represent an
important and balanced step forward in
controlling public health risks
associated with drinking water. The
ability of Committee representatives
with different interests, areas of
expertise, and perspectives to find
common ground and reach agreement
reflects an exceptional commitment to
public health protection and to the
regulatory negotiation process. In the
future, results from new research will
provide further insights into drinking
water risks associated with reproductive
and developmental toxicity of DBPs, the
occurrence and pathogenicity of
microorganisms, and other related
topics. As new information evolves,
USEPA will continue to work with
stakeholders in evaluating the adequacy
of existing drinking water standards and
the need for revised or additional
measures to protect public health.

USEPA has agreed to develop a
proposed rulemaking for the Stage 2
DBPR and LT2ESWTR in 2001 that will
reflect recommendations contained in
the Agreement in Principle. As part of
the proposed rulemaking, USEPA will
solicit comments on the Agreement.
Today’s notice, however, is intended
only to inform the public of the
availability of the Agreement and
USEPA does not request comment on
this notice.

Dated: December 19, 2000.
J. Charles Fox,
Assistant Administrator, Office of Water.

1.0 Introduction

Pursuant to requirements under the
Safe Drinking Water Act (SDWA), the
Environmental Protection Agency (EPA)
is developing interrelated regulations to
control microbial pathogens and
disinfectants/disinfection byproducts
(D/DBPs) in drinking water. These rules
are collectively known as the microbial/
disinfection byproducts (M—DBP) rules.

The regulations are intended to
address complex risk trade-offs between
the two different types of contaminants.
In keeping with a phased M—DBP
strategy agreed to by stakeholders
during the 1992-93 negotiated
rulemaking on these matters and
affirmed by Congress as part of the 1996
Amendments to the Safe Drinking Water
Act, EPA issued the final Stage 1
Disinfectants and Disinfection
Byproducts Rule (DBPR) and Interim
Enhanced Surface Water Rule (IESWTR)
in December 1998. These two rules built
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upon stakeholder agreements reached in
1993 but also reflected the more recent
1997 Agreement in Principle signed by
stakeholders who participated in an
intensive Stage 1 M—DBP Federal
Advisory Committee Act (FACA)
negotiation process from March to July
1997.

As part of the 1996 amendments to
the SDWA, Congress established
deadlines for the M—DBP rules,
beginning with a November 1998
deadline for promulgation of both the
IESWTR and the Stage 1 D/DBP Rule.
Related statutory deadlines for the Stage
2 M—-DBP process require that EPA
promulgate a Stage 2 Disinfectants and
Disinfection Byproducts Rule (DBPR) by
May 2002. The Agency plans to
promulgate the Long Term 2 Enhanced
Surface Water Treatment Rule
(LT2ESWTR) by May 2002, as well. The
central challenge of the Stage 2 M—DBP
rule development process has been to
assess information and research not
fully considered in the Stage 1 process
or only available since 1998 and
evaluate whether and to what degree
EPA should establish revised or
additional DBP and microbial standards
to protect public health.

As agreed to during Stage 1, EPA has
convened a Stage 2 M-DBP Advisory
Committee made up of organizational
members (parties) named by EPA (see
Attachment A). The purpose of the
Advisory Committee is to develop
recommendations for the Stage 2 DBPR
and LT2ESWTR to be proposed in 2001.
This Committee met from March 1999
through September 2000, with the
initial objective to reach consensus.
This document is the Committee’s
statement on the points of agreement
reached. This document is separated
into Part A and Part B. The
recommendations in each part stand
alone and are independent of one
another.

2.0 Agreement in Principle

The Stage 2 M-DBP Federal Advisory
Committee (Stage 2 FACA) considered
both the strengths and limitations of
new M-DBP information as well as the
related technical and policy issues
involved in developing a Stage 2 DBPR
and a LT2ESWTR under the Safe
Drinking Water Act and recommends
that the Environmental Protection
Agency base the applicable sections of
its anticipated Stage 2 DBPR and
LT2ESWTR proposals on the elements
of agreement described below.

This agreement in principle Part A
and B represents the consensus of the
parties on the best conceptual principles
that the Committee was able to generate

within the allocated time and resources
available.

The , a party to the
negotiations, agrees that:

2.1 The person signing Part A or Part
B of this agreement is authorized to
commit this party to the terms of Part
A or Part B, as the case may be.

2.2 EPA agrees to develop a Proposed
Rulemaking in 2001 in accordance with
applicable statutes and procedural
requirements that will reflect
recommendations contained in this
Agreement in Principle, and will obtain
comments from Stage 2 FACA parties
and the public.

2.3 Each party and individual
signatory that submits comments on the
Stage 2 DBPR and LT2ESWTR proposals
agrees to support those components of
the proposals that reflect the
recommendations contained in this
Agreement in Principle. Each party and
individual signatory reserves the right to
comment, as individuals or on behalf of
the organization he or she represents, on
any other aspect of the proposals.

2.4 If new information becomes
available that significantly affects the
basis for provisions in this Agreement in
Principle, EPA agrees to publish this
information in a NODA and will
consider whether it is necessary to
reconvene the FACA.

2.5 EPA will work jointly with
stakeholders while developing guidance
documents in order to ensure that
technical issues are adequately
addressed prior to the final rule. EPA
agrees to publish revised guidance
documents that reflect consideration of
comments on earlier drafts.

2.6 Concurrent with publication of the
proposed rules, EPA will publish a draft
guidance document that includes ozone
and chlorine dioxide CT tables for the
inactivation of Cryptosporidium (UV
tables are addressed in 5.0). EPA will
request comment in the proposed
LT2ESWTR on whether any of the CT
tables or other criteria in the guidance
document should be incorporated into
the final LT2ESWTR.

2.7 EPA will consider all relevant
comments submitted concerning the
Stage 2 DBPR and LT2ESWTR Notice(s)
of Proposed Rulemaking and in
response to such comments will make
such modifications to the proposed
rule(s) and preamble(s) as EPA
determines are appropriate when
issuing a final rule.

2.8 Recognizing that under the
Appointments Clause of the
Constitution governmental authority
may be exercised only by officers of the
United States and recognizing that it is
EPA’s responsibility to issue final rules,

EPA intends to issue final rules that are
based on the provisions of the Safe
Drinking Water Act, pertinent facts, and
comments received from the public.

2.9 Each party agrees not to take any
action to inhibit the adoption of final
rule(s) to the extent it and
corresponding preamble(s) have the
same substance and effect as the
elements of the Agreement in Principle
Part A or Part B or both parts as
evidenced by the signature following
each part.

2.10 EPA will hold a stakeholder
meeting during the comment period to
update stakeholders on new information
germane to the Stage 2 DBPR and
LT2ESWTR.

2.11 Implementation Schedule

2.11.a Compliance schedules for the
LT2ESWTR will be tied to the
availability of sufficient analytical
capacity at approved laboratories for all
large and medium affected systems to
initiate Cryptosporidium and E. coli
monitoring, and the availability of
software for transferring, storing, and
evaluating the results of all microbial
analyses.

(1) If the availability of adequate
laboratory capacity or data management
software for microbial monitoring under
LT2ESWTR for large or medium systems
is delayed then monitoring,
implementation, and compliance
schedules for both the LT2ESWTR and
Stage 2 DBPR described under 2.11.c
will be delayed by an equivalent time
period.

2.11.b The principle of simultaneous
compliance reflected in the Stage 1 M-
DBP rules will be continued in the Stage
2 M—DBP rules.

(1) The principle of simultaneous
compliance means that systems will
address the Stage 2 DBPR and
LT2ESWTR requirements concurrently
in order to protect public health and
optimize technology choice decisions.

2.11.c Implementation Schedule

(1) Once the Stage 2 M-DBP rules
have been promulgated, systems will
conduct Cryptosporidium (Section 4.1)
and IDSE (Section 3.1.a) monitoring and
submit the results to their States/
Primacy Agency. Large and medium
systems must submit a report with the
results of the Initial Distribution System
Evaluation (IDSE) (including any
monitoring) and the results of the
Cryptosporidium monitoring two years
and two and a half years after rule
promulgation, respectively. Small
systems must submit a report
recommending new DBP compliance
monitoring locations and supporting
data with the results of their IDSE,
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including any monitoring, and
Cryptosporidium monitoring 4 years
and 5 years after rule promulgation,
respectively.l

(2) Systems will comply with the
Stage 2 DBPR MCL for TTHMs/HAA5 in
two phases:

(a) Phase 1: 3 years after rule
promulgation (with an additional 2 year
extension available for systems
requiring capital improvements), all
systems must comply with a 120/100
locational running annual average
(LRAA) based on Stage 1 monitoring
sites and also continue to comply with
the Stage 1 80/60 running annual
average.

(b) Phase 2: Systems must comply
with 80/60 LRAA based on new
sampling sites identified under the
IDSE. This will begin 6 years after rule
promulgation (with an additional 2 year
extension available for systems
requiring capital improvements) for
large and medium systems. For small
systems required to do Cryptosporidium
monitoring, compliance with the 80/60
LRAA will begin 8.5 years after rule
promulgation (with an additional 2 year
extension available for systems
requiring capital improvements). For all
other small systems, compliance with
the 80/60 LRAA will begin 7.5 years
after rule promulgation (with an
additional 2 year extension available for
systems requiring capital
improvements).

Part A
3.0 Disinfection Byproducts

The requirements in the Stage 2 DBPR
will apply to all community water
systems and non-transient non-
community water systems that add a
disinfectant other than UV or deliver
water that has been disinfected.

The Stage 2 DBPR is designed to
reduce DBP occurrence peaks in the
distribution system based on changes to
compliance monitoring provisions.
Compliance monitoring will be
preceded by an initial distribution
system monitoring (IDSE)/study to
select site-specific optimal sample
points for capturing peaks. The FACA
recognizes that TTHM and HAA5
concentrations vary over time and space
and therefore agrees that compliance
monitoring locations should reflect this
variability.

1 Systems which monitor for an indicator
organism (e.g., E. coli) and do not monitor for
Cryptosporidium must submit the results of the
indicator monitoring three and one-half years after
rule promulgation.

3.1 TTHM/HAA5

Compliance with each MCL will be
determined based on a Locational
Running Annual Average (a running
annual average must be calculated at
each sample location). Systems will
comply with the Stage 2 DBPR MCL in
two phases:

Phase 1: 3 years after rule
promulgation (with an additional 2 year
extension available for systems
requiring capital improvements), all
systems must comply with a 120/100
locational running annual average
(LRAA) based on Stage 1 monitoring
sites and also continue to comply with
the Stage 1 80/60 running annual
average.

Phase 2: 6 years after rule
promulgation (with an additional 2 year
extension available for systems
requiring capital improvements) large
and medium systems must comply with
an 80/60 LRAA based on new sampling
sites identified under the IDSE. For
small systems required to do
Cryptosporidium monitoring,
compliance with the 80/60 LRAA will
begin 8.5 years after rule promulgation
(with an additional 2 year extension
available for systems requiring capital
improvements). For all other small
systems, compliance with the 80/60
LRAA will begin 7.5 years after rule
promulgation (with an additional 2 year
extension available for systems
requiring capital improvements).

3.1.a Initial Distribution System
Evaluation (IDSE)

IDSESs are studies conducted by
Community Water Systems and are
intended to select new compliance
monitoring sites that more accurately
reflect sites representing high TTHM
and HAAS levels. The studies will be
based either on system specific
monitoring or other system specific data
that provides equivalent or better
information on site selection. Systems
will recommend new or revised
monitoring sites to their State/Primacy
Agency based on their IDSE study. IDSE
results will not be used for compliance
purposes.

Systems conducting IDSE monitoring
shall monitor for one year under a
schedule determined by source water
type (e.g., surface water vs. ground
water) and system size as discussed in
1-3 below. As a part of the monitoring
schedule, all systems conducting IDSE
monitoring must monitor during the
peak historical month for DBP levels or
water temperature. All IDSE samples
will be paired (i.e., TTHM and HAA5
sample at each site).

(1) Surface Water Systems = 10,000:

Systems must monitor bimonthly on a
regular schedule of approximately every
60 days 2 for one year at 8 distribution
system sites per plant (at sites that are
in addition to the Stage 1 DBPR
compliance monitoring sites).

The location of the 8 sites will be
determined by residual disinfectant type
as follows:

(a) For plants with chloramine
distribution systems: 2 near distribution
system entry point, 2 at average
residence time, and 4 at points
representative of highest THM and
HAADS5 concentrations;

(b) For plants with chlorine
distribution systems: 1 near distribution
system entry point, 2 at average
residence time, and 5 at points
representative of highest THM and
HAAS concentrations.

(2) Surface Water Systems < 10,000:

(a) 500-9,999: Systems must monitor
quarterly on a regular schedule of
approximately every 90 days for one
year at 2 distribution system sites per
plant (at sites that are in addition to the
Stage 1 DBPR compliance monitoring
sites).

(b) Under 500: System must monitor
semi-annually on a regular schedule of
approximately every 180 days for one
year at 2 distribution system sites per
plant (at sites that are in addition to the
Stage 1 DBPR compliance monitoring
sites).

(i) This monitoring requirement for
systems under 500 may be waived if the
State/Primacy Agency determines that
the monitoring site approved for Stage
1 DBPR compliance is sufficient to
represent both the highest HAA5 and
the highest TTHM concentrations. The
State/Primacy Agency must submit
criteria for this determination to EPA as
part of their Primacy application.

(3) Ground Water Systems:

M