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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Parts 100, 103, 236, 245a, 274a
and 299

[INS No. 2115-01; AG Order No. 2588-2002]
RIN 1115-AG06

Adjustment of Status Under Legal

Immigration Family Equity (LIFE) Act
Legalization Provisions and LIFE Act
Amendments Family Unity Provisions

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: On June 1, 2001, the Attorney
General published an interim rule in the
Federal Register that implemented
section 1104 of the Legal Immigration
Family Equity Act (LIFE Act) and the
LIFE Act Amendments by establishing
procedures for certain class action
participants to become lawful
permanent residents of this country.
Persons who may be eligible to adjust
status under section 1104 of the LIFE
Act and its Amendments are aliens who
have filed for class membership with
the Attorney General, before October 1,
2000, in one of three legalization
lawsuits: (1) Catholic Social Services,
Inc. v. Meese, vacated sub nom. Reno v.
Catholic Social Services, Inc., 509 U.S.
43 (1993) (CSS); (2) League of United
Latin American Citizens v. INS, vacated
sub nom. Reno v. Catholic Social
Services, Inc., 509 U.S. 43 (1993)
(LULAC); or (3) Zambrano v. INS,
vacated, 509 U.S. 918 (1993)
(Zambrano). The interim rule provided
a 1-year application period from June 1,
2001, to May 31, 2002, for those aliens
applying for adjustment of status
pursuant to section 1104 of the LIFE
Act. The interim rule also implemented
section 1504 of the LIFE Act
Amendments by providing for a stay of

removal and work authorization for
certain spouses and unmarried children
of those aliens eligible to adjust status
under section 1104 of the LIFE Act.

This rule provides final adoption of
the interim rule, with certain
amendments as appropriate. This final
rule is necessary to ensure that those
aliens eligible to apply for legalization
benefits under the provisions of the
LIFE Act and LIFE Act Amendments are
able to do so within the application
period. This final rule will provide
definitive regulations for all applicants
under section 1104 of the LIFE Act and
section 1504 of the LIFE Act
Amendments.

DATES: This final rule is effective June
4, 2002.

FOR FURTHER INFORMATION CONTACT:
Elizabeth N. Lee or Suzy Nguyen,
Assistant Directors, Residence and
Status Branch, Office of Adjudications,
Immigration and Naturalization Service,
425 I Street NW, Room 3214,
Washington, DC 20536, telephone (202)
514-3228.

SUPPLEMENTARY INFORMATION: On
December 21, 2000, former President
Clinton signed into law the LIFE Act,
Title XI of H.R. 5548, enacted by
reference in Public Law 106-553 (Dec.
21, 2000), and the LIFE Act
Amendments, Title XV of H.R. 5666,
enacted by reference in Public Law 106—
554 (Dec. 21, 2000), which provide for
numerous different immigration
benefits. Section 1104 of the LIFE Act
and its Amendments (LIFE Legalization)
allow certain eligible aliens to apply for
adjustment of status to that of a lawful
permanent resident (LPR) under a
modified version of section 245A of the
Immigration and Nationality Act (Act)
(8 U.S.C. 1255a). Aliens who are eligible
to apply for adjustment under LIFE
Legalization are those who, before
October 1, 2000, had filed with the
Attorney General a written claim for
class membership in the CSS, LULAC,
or Zambrano legalization class action
lawsuits. In order to qualify for
adjustment, aliens must establish that
they entered the United States before
January 1, 1982, and thereafter resided
in continuous unlawful status through
May 4, 1988. Aliens also must establish
that they were continuously physically
present in the United States from
November 6, 1986, through May 4, 1988.
Furthermore, aliens must demonstrate
basic citizenship skills. Finally, aliens

must be otherwise admissible to the
United States under the Act. LIFE
Legalization also provides for a stay of
removal or deportation and work
authorization for eligible aliens under
this law while their adjustment
applications are pending.

Section 1504 of the LIFE Act
Amendments provides that the Attorney
General may not remove certain spouses
and children of aliens eligible to adjust
under LIFE Legalization and shall grant
employment authorization to those
eligible spouses and children for the
period of time in which they have been
afforded Family Unity protection.
Aliens who might benefit from the
Family Unity provisions of the LIFE Act
Amendments are those who:

(1) Are currently in the United States;

(2) Are the spouse or unmarried child
of an alien who is eligible for
adjustment under LIFE Legalization;
and

(3) Entered the United States before
December 1, 1988, and were residing in
the United States on such date.

On June 1, 2001, the Attorney General
published an interim rule in the Federal
Register at 66 FR 29661. The Attorney
General amended the Immigration and
Naturalization Service (Service)
regulations by adding Subparts B and C
to 8 CFR part 245a. Subpart B
implemented the LIFE Legalization
provisions of the LIFE Act and Subpart
C implemented the Family Unity
provisions of the LIFE Act
Amendments.

The interim rule invited interested
persons to provide written comments on
or before July 31, 2001. The Service
received 132 comments during the
comment period and has carefully
considered all these comments in
formulating this final rule. The
following is a discussion of the
comments and the Service’s response.

Comments relating to LIFE Legalization
Fees (8 CFR 103.7)

Five commenters questioned the
Service’s imposition of a $330 filing fee
for LIFE Legalization applications.
Many of these commenters argued that
the Service disregarded the legislative
intent that LIFE Legalization applicants
be treated in the same manner that they
would have been treated had they filed
applications for legalization during the
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initial application period.® These
commenters contended that any alien
who is eligible to apply for LIFE
Legalization would have been required
to pay only a $185 filing fee during the
Immigration Reform and Control Act of
1986 (IRCA) legalization application
period (the filing fee for the Form 1-687,
Application to Adjust Status as a
Temporary Resident-Applicants, under
section 245A of the INA). The Service
appreciates that many commenters have
concerns regarding what they perceive
to be a substantial increase in filing fees
for legalization benefits. The Service
must note, however, that in addition to
the $185 filing fee for the Form 1-687,
IRCA legalization applicants were
required to pay an additional $120 filing
fee when applying for LPR status (the
filing fee for the Form 1-698,
Application to Adjust Status From
Temporary to Permanent Resident). As
such, IRCA legalization applicants paid
filing fees totaling $305, just $25 less
than the fee imposed by the Service on
LIFE Legalization applicants in the
interim rule.

That being said, the Service has
reconsidered the fee that will be
imposed on LIFE Legalization
applicants. As was discussed in the
preamble to the interim rule (66 FR
29665, 29667—68), in developing fees,
the Service must comply with guidance
provided in the Office of Management
and Budget (OMB) Circular A-25. The
Service referred to a preliminary draft of
its most recent fee review—the FY 2000
Immigration Examinations Fee Account
Review—when determining the fee to be
levied on LIFE Legalization applicants
using the Form 1-485, Application to
Register Permanent Residence or Adjust
Status. That review conducted an in-
depth analysis of both direct and
indirect costs using an activity-based
costing methodology. The draft of the
fee review identified the full cost of the
Form I-485 to be $330. Since
publication of the interim rule, the
Service has re-evaluated the FY 2000
Immigration Examinations Fee Account
Review and calculated the full cost of
the Form I-485 to be $255 instead (see
the Service’s final rule published on
December 21, 2001, at 66 FR 65811).
Accordingly, the application fee for
LIFE Legalization applicants is reduced

10n November 6, 1986, former President Reagan
signed into law the Immigration Reform and
Control Act of 1986 (IRCA), Public Law 99-603.
Section 201 of IRCA created a “legalization”
program under section 245A of the Act that allowed
for certain aliens to apply for adjustment to
temporary resident status, and later to LPR status.
The legalization program had a 1-year application
period that began on May 5, 1987, and ended on
May 4, 1988.

to $255. Any individual who previously
filed a LIFE Legalization application
and paid the $330 filing fee will receive
a refund in the amount of the difference
($75) from the Service. If an individual
is due a refund, there is no reason or
need for that individual to contact the
Service; the refund will be generated
without any action from the LIFE
Legalization applicant.2

Some commenters argued that
members of the LULAC class action
lawsuit were previously required to pay
the original $185 filing fee and they
should be credited this amount when
filing for LIFE Legalization. The Service
does not agree. The LIFE Act provides
for certain class action applicants to
apply, under a new procedure, for
adjustment of status pursuant to section
245A of the Act. Any prior Form I-687
that may have been filed by these class
action applicants has no bearing on any
Form I-485 that may be filed pursuant
to LIFE Legalization. This is a new
program with new filing requirements.
As such, all aliens applying for LIFE
Legalization are subject to the
imposition of the full $255 filing fee.

Some commenters also criticized the
Service’s position that none of the fees
collected from the filing of LIFE
Legalization applications will be used in
the enforcement of IRCA’s anti-
discrimination provisions. As was
discussed in the supplementary
information of the interim rule (66 FR
29662), section 245A(c)(7) of the Act
provided for the allocation of up to $3
million of the application fees for
section 245A of the Act to immigration-
related unfair employment practices
programs. Section 1104(c)(6) of the LIFE
Act specifically prohibits the use of any
funds collected through this program to
be used in such a manner.
Consequently, the Service is statutorily
prohibited from using any LIFE
Legalization application fees for the
enforcement of immigration-related
unfair employment practices.

Definitions (8 CFR 245a.10)

One commenter wanted the Service to
amend the requirement that an
applicant must establish he or she filed
a written claim for class membership in
CSS, LULAC, or Zambrano.
Alternatively, this commenter argued
that any applicants who had submitted
a Form I-687 prior to the enactment of
the LIFE Act should be considered by
the Service to have already established
prima facie eligibility, as well as

2The Service anticipates that all refunds will be
delivered by September 3, 2002. If an individual
has not received his or refund by September 3,
2002, he or she should contact Lorraine Juiffre at
802—-872—-6200 ext. 3035.

continuous residence and physical
presence requirements. In addition, the
commenter argues that anyone who
filed a Form 1-687 prior to the
enactment of the LIFE Act should not
have to file a new application pursuant
to the LIFE Act. The Service disagrees
with these arguments. Sections 1104(b)
and (c)(2) of the LIFE Act specifically
require that LIFE Legalization
applicants must have filed a written
claim for class membership, and
establish continuous unlawful residence
and physical presence, basic citizenship
skills, and admissibility as an
immigrant. Furthermore, use of the
Form I-687 has not been exclusively
limited to the CSS, LULAC, and
Zambrano lawsuits, and in some cases,
the Form I-687 was not required to be
completely filled out or signed by the
applicant. Therefore, the fact that an
individual may have filed a Form 1-687
does not alone establish prima facie
eligibility for LIFE Legalization. The
Service will not amend the final
regulations in response to this comment.

However, the Service has decided to
establish a definition for “‘written claim
for class membership.”” During the past
14 years, the courts have provided
sufficient periods of time for aliens
alleging class membership to come
forward and notify the Attorney General
that they believe that they meet the class
definitions. Various forms of evidence
that would prove notice to the Attorney
General are listed in 8 CFR 245a.14. The
Service is adding to that list other forms
of evidence which would have been
issued pursuant to filing a claim for
class membership. The Service is
adding Form I-765, Application for
Employment Authorization, submitted
by an alien who filed for class
membership, and an application for a
stay of removal submitted by an alien
who filed for class membership, and
notes that the Service will also evaluate
all relevant documents offered by the
applicant to establish notice.

Aliens in Exclusion, Deportation, or
Removal Proceedings (8 CFR
245a.12(b)(1))

Six commenters objected to the
requirement of the concurrence of
Service counsel before an immigration
judge or the Board of Immigration
Appeals may administratively close
proceedings, arguing that no guidance is
provided in the regulations as to when
Service counsel will withhold such
concurrence. Service counsel will
withhold such concurrence if the alien
is not prima facie eligible for
legalization. Further guidance through
the final regulations is not necessary. No
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amendments to the final regulations will
be made as a result of this comment.

These same commenters pointed out
that an alien with a final order receives
an automatic stay of removal by filing
an application for LIFE Legalization,
and as such argued that concurrence by
Service counsel in order to
administratively close the matter of an
alien currently in proceedings is
pointless because the Service could not
remove such alien in any event. The
Service points to the distinction
between administrative proceedings to
determine removability and the actual
removal of an alien. Should the Service
counsel find an alien in proceedings to
be prima facie ineligible for LIFE
Legalization benefits, such matter will
not be administratively closed. If the
alien were ultimately ordered removed,
such order will be stayed pending the
final outcome of the adjudication of that
LIFE Legalization application (see 8 CFR
245a.13(f)). The final regulations will
not be amended in response to these
comments.

Filing From Abroad (8 CFR 245a.12(c))

One commenter stated that the
Service regulations governing
application for LIFE Legalization from
abroad is not specific enough with
regards to procedures such as
fingerprinting, interviewing, and parole
into the United States. As indicated in
the interim regulations, the Service will
provide the applicant who applies for
LIFE Legalization from abroad with
specific instructions after his or her
application has been reviewed. The
Service is coordinating efforts with
other Federal agencies and American
consulates abroad in order to
accommodate applicants who file from
abroad. Since there are many scenarios
for an applicant from abroad (e.g., he or
she may reside in an area with an
overseas Service office, or in an area
with only an American consulate, or in
an area remote from either, etc.), the
Service will provide each applicant
with specific procedures that would
best accommodate his or her situation
and location. Further, any additional
procedural guidelines regarding
applications from abroad may be set via
Service policy memos. As such, the
final regulations will not be amended as
a result of this comment.

Proof of Citizenship Skills (8 CFR
245a.12(d)(10))

Five commenters suggested that the
Service clarify that a LIFE Legalization
applicant may submit proof that he or
she is satisfactorily pursuing a course of
study to achieve basic citizenship skills
at any time during the application

process. The commenters stated that the
Form 1-485 Supplement D, LIFE
Legalization Supplement to Form 1-485
Instructions, advised applicants that
such evidence could be submitted at the
time of application, subsequent to filing
the application but before the Service
interview, or at the time of Service
interview. The Service has considered
this comment and has made appropriate
adjustments to the language at 8 CFR
245a.12(d)(10) to accommodate this
suggestion.

Secondary Evidence (8 CFR 245a.12(g))

Four commenters questioned the
necessity of 8 CFR 245a.12(g). These
commenters contended that the section
in the interim regulations that described
secondary evidence and the Service’s
acceptance of such evidence is
redundant and unnecessary. Upon
further review of this section of the
interim regulations, the Service finds
that much of the language contained in
8 CFR 245a.12(g) is indeed unnecessary,
especially when much of that language
is contained in 8 CFR 103.2(b)(2). As
such, the Service has adopted these
commenters’ suggestions and has
amended the language at 8 CFR
245a.12(f) and (g).

Employment Authorization (8 CFR
245a.13(d)(2))

Five commenters requested that the
Service include a timeframe within
which a Form I-765, Application for
Employment Authorization, must be
adjudicated. The Service does not
believe that any regulatory language
needs to be included in the final rule to
address this issue. Employment
authorization shall be granted to certain
LIFE Legalization applicants pursuant to
8 CFR 274a.12(c)(24). The regulations at
8 CFR 274a.13(d) provide that a Form I—-
765 filed pursuant to 8 CFR 274a.12(c)
(with certain specific exceptions) be
adjudicated within 90 days of receipt.
These same regulations provide for the
issuance of interim employment
authorization if a Form I-765 is not
adjudicated within those 90 days. In
other words, if a LIFE Legalization
applicant applies for, and is eligible for,
employment authorization, and does not
receive such employment authorization
within 90 days of filing, he or she may
request interim employment
authorization at the Service district
office having jurisdiction over his or her
place of residence. In light of these
existing regulations, the Service will not
amend the regulations at 8 CFR
245a.13(d)(2).

Travel Authorization (8 CFR 245a.13(e))

Four commenters expressed concern
for the language at 8 CFR 245a.13(e)
relating to the issuance of advance
parole. Specifically, these commenters
were troubled that the interim rule at 8
CFR 245a.13(e) indicated that the
Service shall issue advance parole
“pursuant to the standards prescribed in
section 212(d)(5) of the Act.” Section
212(d)(5) of the Act states, in pertinent
part, that the “Attorney General may
* * * parole [aliens] into the United
States temporarily under such
conditions as he may prescribe only on
a case-by-case basis for urgent
humanitarian reasons or significant
public benefit.”” A review of this
reference, especially in light of the
language at 8 CFR 245a.13(e)(1) (which
indicates that the Service shall approve
applications for advance parole filed by
any alien eligible for LIFE Legalization),
does appear to be too stringent.
Accordingly, the Service has amended
the regulations in response to these
commenters’ concerns.

One commenter questioned the
Service’s requirement that all requests
for advance parole be submitted to the
lockbox address in Chicago and
adjudicated at the Missouri Service
Center. The commenter indicated that
this filing requirement could pose a
problem for those LIFE Legalization
applicants who have to travel abroad
due to emergent circumstances. The
Service appreciates this commenter’s
concern. Therefore, if a LIFE
Legalization applicant must travel
abroad due to reasons described in
section 212(d)(5) of the Act, he or she
will be allowed to file the Form I-131,
Application for Travel Document, with
the District Director having jurisdiction
over his or her place of residence. Such
an alien must demonstrate to the
District Director that he or she is an
eligible alien who has filed for
adjustment of status pursuant to LIFE
Legalization and that he or she must
travel abroad due to urgent
humanitarian reasons. All other Forms
I-131 filed by LIFE Legalization
applicants must be filed with the
Director of the Missouri Service Center.
The regulations have been amended
accordingly.

Four commenters argued that the
interim rule placed an unauthorized
evidentiary burden of proof on LIFE
Legalization applicants who travel
abroad without advance parole. Nothing
in the interim rule affects the Service’s
adjudication of a LIFE Legalization
application due to an applicant’s travel
abroad while the LIFE Legalization
application is pending. Section
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1104(c)(3)(B) of the LIFE Act states that
“the Attorney General shall, in
accordance with regulations, permit the
alien to return to the United States after
such brief and casual trips abroad as
reflect an intention on the part of the
alien to adjust to lawful permanent
resident status and after brief temporary
trips abroad occasioned by a family
obligation involving an occurrence such
as the illness of a close relative or other
family need.” As the Act directed the
Attorney General to issue regulations on
the topic, 8 CFR 245a.13(e) was issued.
Pursuant to 8 CFR 245a.13(e), an alien
who travels abroad will be afforded the
opportunity to establish the
requirements of section 1104(c)(3)(B) of
the LIFE Act to the Service or to an
immigration judge.

In addition, the regulation at 8 CFR
245a.13(e)(1) permits each LIFE
Legalization applicant to apply for
advance parole. Through 8 CFR
245a.13(e)(2) and (3), applicants are
encouraged to do so, in two different
ways. Under 8 CFR 245a.13(e)(2), an
alien who goes abroad and returns
under a grant of advance parole is
presumed to be entitled to return under
section 1104(c)(3)(B) of the LIFE Act
unless the Service, having placed the
alien in an expedited removal or section
240 of the Act proceeding, proves by a
preponderance of the evidence that the
alien is not eligible for adjustment
pursuant to LIFE Legalization. If the
alien goes abroad without obtaining
advance parole, however, 8 CFR
245a.13(e)(3) provides that the alien
must be denied admission and may be
removed, unless the alien establishes
“clearly and beyond doubt” that he or
she filed a timely LIFE Legalization
application showing prima facie
eligibility, and the alien’s absence meets
the requirements of section
1104(c)(3)(B) of the LIFE Act.

These commenters object to the
“clearly and beyond doubt” standard of
proof for 8 CFR 245a.13(e)(3), believing
that this standard is impermissibly
burdensome on aliens. Section 235(b)(2)
of the Act clearly states that the Service
must deny admission to an applicant for
admission, unless the alien is “clearly
and beyond doubt” entitled to
admission. The same standard of proof
applies in section 240 of the Act
proceedings against an applicant for
admission (section 240(c)(2)(A) of the
Act). Moreover, the Service, under 8
CFR 245a.13(e)(1), must grant advance
parole to any advance parole applicant
who makes a prima facie showing of
LIFE Legalization eligibility.

Establishing Class Membership
Application (8 CFR 245a.14)

Some commenters stated that the
Service should not require LIFE
Legalization applicants to submit
evidence that they applied for class
membership. These commenters
contended that the Service should have
all of the necessary evidence in its
databases and administrative files, and
that requiring LIFE Legalization
applicants to file this evidence is an
unfair burden. The Service does believe
that aliens who filed a written claim for
class membership in CSS, LULAC, or
Zambrano prior to October 1, 2000, will
appear in the Service’s databases as so
registered. If for some reason, however,
an applicant who did timely file for
class membership does not appear in
Service databases, then any
documentary evidence of such filing
provided by the applicant will be
reviewed by the Service. If this
documentary evidence is provided with
the application, the Service will not
need to request such evidence from the
applicant, thereby expediting the
application process. If the applicant
does not have this documentary
evidence in his or her possession, but
believes that the Service has this
evidence in the applicant’s
administrative file, the interim
regulations at 8 CFR 245a.12(g) provide
that applicants could submit a statement
to that effect in lieu of the actual
documentation. This language has been
moved to 8 CFR 245a.12(f) in the final
regulations. The Service is not
amending the language in the final rule
in response to these comments.

Two commenters requested that the
Service accept affidavits, letters, and
documents from community agencies as
evidence of class membership
application. It is noted that the interim
regulations at 8 CFR 245a.14(e) (8 CFR
245a.14(g) in the final regulations)
permit LIFE Legalization applicants to
submit “[a]ny other relevant
document(s)” in proving class
membership application along with
those listed under 8 CFR 245a.14(a)
through (d) (8 CFR 245a.14(a) through
(f) in the final regulations). This
regulatory language does not limit the
type of documentation that may be
submitted to prove class member
application. The Service believes the
inclusion of this phrase (other relevant
documents) creates a practical, as well
as an expansive, definition that
encompasses all types of evidence,
including those discussed by the
commenters. As the Service’s interim
rule does allow for the submission of
the above-mentioned documents, the

Service will not amend the regulations
in response to these comments.

In addition, the Service clarifies that,
where an alien filed a written claim for
class membership, he or she is deemed
to have also filed a claim for class
membership on behalf of a spouse or
child who was a spouse or child as of
the date the alien (who filed a written
claim for class membership) alleges that
he or she attempted to file or was
discouraged from filing an application
for legalization during the original
application period. Thus, the definition
of “eligible alien” is amended to
include a spouse or child who was a
spouse or child as of the date the alien
(who filed a written claim for class
membership) alleges that he or she
attempted to file or was discouraged
from filing an application for
legalization during the original
application period. This in no way
implies that such spouses and children
will derive adjustment of status based
on the LIFE Legalization application of
the alien who filed a written claim for
class membership. Rather, the spouse or
child of the alien who filed the claim for
class membership will also be
considered to be an “‘eligible alien”” who
may file a separate application for LIFE
Legalization that will be adjudicated
based on the merits of such alien’s
documentation.

Continuous Residence (8 CFR 245a.15)

Many commenters expressed concern
over the Service’s requirement that LIFE
Legalization applicants produce
evidence of their continuous residence
in an unlawful manner prior to January
1, 1982, through May 4, 1988. Several
commenters cited the great length of
time that has passed since 1982, while
others cited LIFE Legalization
applicants’ unlawful status and fear of
discovery, as possible reasons for not
having evidence of their residence
during this time period. The Service
recognizes that LIFE Legalization
applicants will be required to produce
documents dated nearly 20 years ago.
Because section 1104(c)(2)(B) of the
LIFE Act imposes this continuous
residence requirement, however, the
Service will continue to require LIFE
Legalization applicants to document
their residence in the United States
during the requisite time period.

One commenter suggested that an
alien’s departure between January 1,
1982, and May 4, 1988, under an order
of deportation should not interrupt the
alien’s continuous residence. The
statute clearly provides that departure
while a deportation order is in effect
ends ‘“‘continuous residence”; section
245A(g)(2)(B)(i) of the Act states that
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“an alien shall not be considered to
have resided continuously in the United
States if, during any period for which
continuous residence is required, the
alien was outside the United States as

a result of a departure under an order

of deportation.” No provision of the
LIFE Act revoked this section of the Act.
As such, the Service will not amend the
final regulations in response to this
comment.

One commenter requested
clarification of the language at 8 CFR
245a.15(d). This commenter questioned
the use of the word “‘eligible” in the
following sentence: ‘“The following
categories of aliens, who are otherwise
eligible to adjust to LPR status pursuant
to LIFE Legalization, may file for
adjustment of status provided they
resided continuously in the United
States in an unlawful status since prior
to January 1, 1982, through May 4,
1988.” The Service has reviewed this
sentence and is confident of its wording.
The paragraphs following the sentence
quoted above list those categories of
nonimmigrants who might be able to
establish unlawful residence in the
United States. If an alien falls into one
of these categories of nonimmigrants,
and meets the other eligibility
requirements of LIFE Legalization (i.e.,
he or she applied for class membership
in one of the three class action lawsuits
prior to October 1, 2000, he or she is
admissible as an immigrant, he or she
has not been convicted of a felony or of
three or more misdemeanors, etc.), then
he or she may file for adjustment of
status pursuant to LIFE Legalization.
The Service will not amend the final
regulations in response to this comment.

Continuous Physical Presence (8 CFR
245a.16)

Six commenters argued that the
standards set out in 8 CFR 245a.16(b)
regarding brief, casual, and innocent
absences in relation to the continuous
physical presence requirement did not
allow for case-by-case adjudication. It
was never the intent in the interim rule
to set out a categorical definition of
brief, casual, and innocent absences.
The numerical standards were placed in
the interim rule to serve as a guide to
adjudicators. If the number of days the
applicant was absent from the United
States fell below the guidelines, the
adjudicator need look no further. If the
applicant’s trip was greater than 30 days
or an aggregate of 90 days, the applicant
could provide reasons for why his or her
return could not be accomplished
within the time period(s) allowed. As
such, a case-by-case adjudication is
necessitated by the interim rule. Given
the misinterpretation by these

commenters, however, the Service will
amend 8 CFR 245a.16(b) to remove the
standards. Applicants should now be
prepared to offer evidence establishing
that absences of any period of time were
brief, casual, and innocent.

One commenter stated that the
regulations at 8 CFR 245a.16(a) would
prevent the submission of Social
Security Administration (SSA) or
Internal Revenue Service (IRS) printouts
as evidence of continuous physical
presence. The regulations read, in
pertinent part, that evidence “may
consist of any documentation issued by
any governmental or nongovernmental
authority, provided such evidence bears
the name of the applicant, was dated at
the time it was issued, and bears the
signature, seal, or other authenticating
instrument of the authorized
representative of the issuing authority.”
The Service does not believe this
language would prevent the submission
of SSA or IRS printouts, provided these
printouts bear the name of the
applicant, are dated at the time they are
issued (i.e., when they are printed out
by the issuing agency), and are
appropriately endorsed by the issuing
agency. The Service will not amend the
regulations in response to these
comments.

Grounds of Inadmissibility (8 CFR
245a.18)

Many commenters were concerned
about individuals who have contracted
a communicable disease of public
health significance. LIFE Legalization
applicants, like all other applicants for
admission to the United States, must be
able to establish their admissibility
pursuant to section 212(a) of the Act. If
a LIFE Legalization applicant is found
inadmissible based on any of the health-
related grounds described at section
212(a)(1) of the Act, he or she may file
for a waiver of these grounds of
inadmissibility. The interim rule does
not prohibit this. Consequently, the
Service will not amend the regulations
based on these comments.

Six commenters stated that the
interim rule did not take into account
the fact that many LIFE Legalization
applicants have not been entitled to
employment authorization and therefore
may not be able to demonstrate
consistent employment history. In this
context, the application of the phrase
“history of employment” is statutory
and is found in the Special Rule for
Determination of Public Charge at
section 245A(d)(2)(B)(iii) of the Act. The
statutory Special Rule is found in IRCA
and is incorporated by reference in the
LIFE Act. The Service believes that the
statutory Special Rule is meant to assist

a legalization applicant to prevent a
finding of being inadmissible on public
charge grounds.

One commenter argues that IRCA and
the LIFE Act require that an applicant
demonstrate that he or she is not likely
to become a public charge; that the LIFE
Act interim rule provides that an alien
with a consistent employment history is
not inadmissible; and that, if the
adjudication took place during the
original application period (May 5,
1987, to May 4, 1988), the determination
of whether a given class member was
likely to become a public charge would
have taken place when there “was no
legal bar to class members working in
the United States, see 8 U.S.C. 1324a.”
This commenter fails to note that the
“employment history” is derived from
the statutory Special Rule, and that
employer sanctions provisions were
enacted in IRCA on November 6, 1986.
Again, both IRCA and the LIFE Act
require that an alien prove that he or she
is not likely to become a public charge,
clearly a prospective analysis. Both
statutes contain the same “Special
Rule” to be applied in the public charge
analysis and both use the standard of
demonstrating “employment history” to
overcome a finding that one is likely to
become a public charge.

Nevertheless, the Service has decided
to amend 8 CFR 245a.18. The Service is
adding language to the regulations
regarding the adjudication of public
charge for a LIFE Legalization applicant.
In adjudicating the issue of public
charge, the Service will automatically
apply the Special Rule. Adjudicating
whether one is likely to become a public
charge is necessarily a prospective
analysis. The Special Rule provides for
a retrospective analysis in determining
the prospect of becoming a public
charge. Accordingly, the Service will
take into account an alien’s employment
history in the United States, to include
the period prior to the 1986 advent of
employer sanctions. Additional
language in the regulation will
encourage applicants to submit as much
information as possible in order to
preclude a public charge finding. The
analysis will be on a case-by-case basis
and will permit the applicant to prove
financial responsibility pursuant to any
number of ways, to include pointing to
the ability to have a sponsor file a Form
1-134, Affidavit of Support, on the
applicant’s behalf. Anyone can be the
sponsor for the Form 1-134.

Interviews (8 CFR 245a.19)

Four commenters stated that the
interim rule regarding the interviewing
of LIFE Legalization applicants implied
that they would not be interviewed by
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an immigration officer in their
jurisdiction. The Service did not intend
to convey this message through the
interim rule. The interim rule at 8 CFR
245a.19(a) stated that “[a]pplicants will
be interviewed by an immigration
officer as determined by the Director of
the Missouri Service Center.”” All LIFE
Legalization applicants who applied for
adjustment of status from within the
United States, and who must appear for
a Service interview, will be interviewed
by a Service officer at the Service office
with jurisdiction over their place of
residence. Those LIFE Legalization
applicants who applied for adjustment
of status from abroad, and who must
appear for a Service interview, will be
interviewed by a Service officer as
determined by the Director of the
Missouri Service Center. The Service
does not, therefore, believe that the final
regulations must be amended in
response to these comments.

One commenter requested that the
Service not require interviews of LIFE
Legalization applicants. This
commenter argued that many LIFE
Legalization applicants had already
been interviewed when they applied for
class membership in one of the three
class action lawsuits. While some
applicants may not be required to
establish basic citizenship skills because
they meet one of the listed exceptions,
or they have met the requirements in
some other fashion (obtained a GED or
are enrolled in an acceptable learning
program), there will be many LIFE
Legalization applicants who will be
required to pass a basic citizenship test
at the time of his or her Service
interview. Further, in-person interviews
are useful to both the Service officer and
the applicant. It provides an
opportunity for any inconsistencies or
gaps in the application to be resolved in
a timely manner without having to
resort to correspondence through the
mail. Moreover, there will be instances
where an in-person interview will be
necessary because shortcomings or
discrepancies in an applicant’s file
cannot be resolved through
correspondence (e.g., an applicant does
not have sufficient documentation to
establish continuous physical presence,
but is able to convince a Service officer
at an in-person interview that he or she
was physically present in the United
States). Accordingly, the regulations
will not be amended.

Decisions and Appeals (8 CFR 245a.20)

Four commenters requested that the
Service’s final rule provide for the
issuance of a notice of intent to deny
prior to the denial of any LIFE
Legalization application. The interim

rule at 8 CFR 245a.20(a)(2) does provide
for the notification of a LIFE
Legalization applicant if the Service
intends to deny his or her application
based upon information of which the
applicant was not aware. The Service
does recognize that applicants who filed
for legalization under IRCA did receive
a “‘Notice of Intent to Deny” prior to the
issuance of a denial that clearly notified
the applicant of the Service’s intent to
deny his or her application. While the
Service has been and will be following
this same procedure for LIFE
Legalization applicants, it recognizes
that this intention is not clearly
delineated in the regulations as
presently drafted. As such, the Service
has made an amendment to the language
at 8 CFR 245a.20(a)(2) in response to
these commenters’ concerns.

These same commenters also
requested that the Service expressly
state that all LIFE Legalization
applicants whose applications are
denied may appeal their decisions to the
Administrative Appeals Office. The
interim rule at 8 CFR 245a.20(a)(2)
clearly states that “‘a party affected
under this part by an adverse decision
is entitled to file an appeal . . . to the
Administrative Appeals Unit.” The
Service believes that the interim rule is
quite clear that all decisions of denial
issued pursuant to LIFE Legalization
may be appealed. As such, the Service
makes no changes pursuant to these
comments.

Producing Supporting Documentary
Evidence

Many commenters stated that they
had already submitted all required
evidence in support of their claims to
eligibility for legalization. Commenters
also expressed concern over what could
be a lengthy processing time for any
Freedom of Information Act (FOIA)
requests to obtain these documents, and
then presumably submit them in
support of their LIFE Legalization
applications. The Service acknowledges
that there is a designated time period in
which to apply for LIFE Legalization
and, therefore, all FOIA requests for
records of LIFE Legalization applicants
will be expeditiously handled. The
Service wishes to reiterate that the
interim rule at 8 CFR 245a.12(g) advised
applicants that, in lieu of the actual
documentation, they could submit a
statement indicating that supporting
documentation is already contained in
the Service’s records. This language will
be moved to 8 CFR 245a.12(f) in the
final rule. Also, the Service will be
reviewing all previously created
administrative files associated with
LIFE Legalization applicants.

Regulatory Changes Deemed Necessary
by the Service

The interim rule at 8 CFR
245a.12(d)(2) instructed LIFE
Legalization applicants to submit a $25
fingerprinting fee if they are between
the ages of 14 and 75. Currently, all
other applicants for adjustment of status
must be fingerprinted if they are
between the ages of 14 and 79,
inclusive. Upon further consideration,
the Service will require all LIFE
Legalization applicants between the
ages of 14 and 79 to be fingerprinted.
This change will bring the
fingerprinting requirements for LIFE
Legalization applicants into alignment
with the fingerprinting requirements for
all other applicants for adjustment of
status. LIFE Legalization applicants
should be aware that the December 21,
2001, final rule at 66 FR 65811 raised
the fingerprint fee from $25 to $50. LIFE
Legalization applicants are subject to
this higher fee.

The interim rule at 8 CFR 245a.17(c)
provided exceptions for certain LIFE
Legalization applicants to the
establishment of basic citizenship skills.
This final rule will clarify that the age
exception (being 65 years of age or
older) must be met at the time the
application for adjustment of status is
filed. Section 1104(c)(2)(E)(i)(I) of the
LIFE Act requires that LIFE Legalization
applicants meet the requirements of
section 312(a) of the Act. Sections
312(b) and (c) of the Act provide for
exceptions to the naturalization
citizenship skills if certain criteria are
met as of the date of filing. The
implementing regulations at 8 CFR
312.1(b) and 312.2(b) also indicate that
a person must meet the age requirement
in order to meet these exceptions as of
the date of filing. Accordingly, the
Service will require that any exceptions
to the basic citizenship skills
requirements based on age must be met
at the time of filing.

Section 1104(c)(2)(D)(i) of the LIFE
Act provides that an alien must
establish that he or she is admissible to
the United States as an immigrant
except as otherwise provided under
section 245A(d)(2) of the Act. Section
245A(d)(2) of the Act references waivers
of grounds of exclusion. In particular,
section 245A(d)(2)(B)(ii)(II) of the Act
references in what capacity section
212(a)(2)(C) of the Act may not be
waived. The Service sees a conflict
between section 245A(d)(2)(B)(ii)(II) of
the Act and section 212(a)(2)(C) of the
Act. When originally enacted, IRCA
contained a similar admissibility
provision at section 245A(d)(2) of the
Act barring the waiver of certain
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grounds in the then-existing section 212
of the Act. However, section 245A(d)(2)
of the Act was amended by section
603(a)(13)(D) of the Immigration Act of
1990 (IMMACT 90) (Public Law 101—
649) to comport with the related
changes to section 212 of the Act.
Specifically, section 245A(d)(2)(B)(ii)(II)
of the Act was amended by IMMACT 90
to remove the reference to pre-IMMACT
90 section 212(a)(23) of the Act (relating
to a controlled substance and trafficking
in controlled substance), insert a
reference to section 212(a)(2)(C) of the
Act, but retain the exception (so much
of such paragraph as relates to a single
offense of simple possession of 30 grams
or less of marijuana). What would
correlate to the pre-IMMACT 90 section
212(a)(23)(A) of the Act is now listed at
section 212(a)(2)(A)(ii) of the Act and
would thus be referenced at section
245A(d)(2)(B)(i1)(I) of the Act. By its
express terms, the exception pertains to
“simple possession” and as such the
Service makes the interpretation that the
exception must be applied to the
grounds listed at section 212(a)(2)(A)(ii)
of the Act and amends the regulations
accordingly.

The application period is established
by section 1104(c)(2)(A) of the LIFE Act
as “‘the 12-month period beginning on
the date on which the Attorney General
issues final regulations to implement
this section.” Given the number of
clarifications provided in this final rule
and in keeping with congressional
intent to permit eligible aliens an
opportunity to apply and to end the
litigation, the Service has decided to
end the application period 1 year from
publication of this final rule in the
Federal Register. As such, the
application period commenced with the
publication of the interim rule, June 1,
2001, and will end on June 4, 2003.

Congressional Intent To End Litigation

In enacting the provisions for LIFE
Legalization, Congress sought to bring
an end to the litigation and to permit
eligible class members to apply for
legalization under section 245A of the
Act. Senators Kennedy and Abraham
stated that “‘the LIFE Act * * * directs
the Immigration and Naturalization
Service (INS) to adjudicate the
applications of individuals in
lawsuits on the merits, rather than
continuing to litigate whether they were
timely filed.” 146 Cong. Rec. S11, 850—
02, Exhibit 2 (daily ed. Dec. 15, 2000)
(Joint Memorandum Concerning the
Legal Immigration Family Equity Act of
2000 and The LIFE Act Amendments of
2000). Moreover, the Government has
represented to Federal courts its
willingness to accept applications of

* * %

any alien who alleges he or she was
“front-desked.””3 The Service had set up
a Front-Desking Legalization
Questionnaire Program so as to permit
any alien who established that he or she
was ‘“‘front-desked” to apply for
legalization. Prior to the expiration of
the Front-Desking Legalization
Questionnaire Program, Congress
enacted the LIFE Act establishing a new
application period for the three
identified class actions (CSS, LULAC,
and Zambrano). In Reno v. Catholic
Social Services, 509 U.S. 43, 67 n.28
(1993), the Supreme Court left open the
possibility that an alien who was not
“front-desked”” could show that the
“front-desking policy” was a
“substantial cause” of their failure to
apply. In the LIFE Act, Congress
provides benefits for, and identifies to
the Attorney General, three lawsuits that
include claims not only of aliens who
allege that they were “front-desked” but
also of aliens who claim that they were
discouraged.

The difference in requirements
between IRCA and LIFE 245A
provisions regarding the continuous
unlawful residence requirement could
produce results inconsistent with the
above goal. In the abstract, a class
member may not be able to meet the
LIFE Act requirement but may be able
to meet the IRCA requirement. Under
IRCA, applicants must establish that
they resided continuously in the United
States in an unlawful status from before
January 1, 1982, to the date they applied
for legalization (section 245A(a)(2)(A)).
The Supreme Court indicated that class
members “applied” for legalization at
the time they were “front-desked.” See
Reno, Id. Under the LIFE Act, however,
aliens must establish that they resided
continuously in the United States in an
unlawful status before January 1, 1982,
to May 4, 1988 (section 1104(c)(2)(B) of
the LIFE Act).

Similarly, the continuous physical
presence requirement is different in the
two statutes. Specifically, IRCA required
applicants to prove continuous physical
presence in the United States since
November 6, 1986 (section
245A(a)(3)(A) of the Act). Service
regulations allowed that the applicant’s
obligation to prove continuous physical
presence from November 6, 1986, ran
only to the date of application (8 CFR
245a.2(b)(1)). The LIFE Act, however,
requires all applicants to prove

3There are certain aliens who claimed that they
attempted to physically tender an application for
legalization with a fee during the 1-year IRCA
application period, at a Service office, but had that
application rejected by the Service for filing. This
is commonly referred to as having had an
application “front-desked.”

continuous physical presence from
November 6, 1986, to May 4, 1988.
Thus, the LIFE Act’s legalization
provisions do not aid class members
who allege they interrupted their
continuous physical presence after
being “front-desked” or discouraged.

The Joint Memorandum states that
“nothing in this legislation is intended
to preclude this option, or to preclude
the Attorney General from resolving any
other IRCA adjustment applications on
the merits.” Thus, to facilitate
congressional intent, and in accordance
with the Supreme Court decision and
the Government’s commitment, the
Service has decided to add to the final
rule a provision whereby the Service
will adjudicate a LIFE Act application
as an application under the standards of
section 245A of the Act (that is, under
the pre-LIFE Act standards) if the
applicant is eligible for such relief
under section 245A of the Act but not
under section 1104 of the LIFE Act.

For example, if an alien fails to meet
the continuous unlawful residence
requirement pursuant to section
1104(c)(2)(B) of the LIFE Act, the
Service will apply the continuous
unlawful residence requirement using
section 245A(a)(2)(A) of the Act and
deem the “date the application is filed”
to be the date the applicant establishes
that he or she was “front-desked” or
discouraged from filing. If the alien then
meets the continuous unlawful resident
requirement at section 245A(a)(2)(A) of
the Act, and all other legalization
requirements under section 245A of the
Act, such an alien shall be granted
temporary resident status pursuant to
IRCA. Such an alien would then be
required to follow all requirements set
forth in 8 CFR 245a, Subpart A, such as
filing a Form 1-698, Application to
Adjust Status from Temporary to
Permanent Resident, in order to adjust
his or her resident status from
temporary to permanent.

Comments Relating to LIFE Act
Amendments Family Unity Provisions

Aging Out (8 CFR 245a.31)

The majority of commenters requested
that the Service reconsider its position
on children of LIFE Legalization
applicants who reach the age of 21. As
was discussed in the interim rule,
section 1504(b) of the LIFE Act
Amendments describes an eligible child
as an alien who “is” the unmarried
child of an alien described in section
1104(b) of the LIFE Act. The statutory
language of the Family Unity provisions
of the LIFE Act Amendments do not
permit Family Unity protection to be
extended to aliens who were children
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on December 21, 2000, but who ““age-
out” of the Act’s definition of child by
virtue of reaching their 21st birthday
before their Family Unity applications
are adjudicated. Given the need to
implement an interpretation of the
statute that is consistent as it applies to
both spouses and children, and in view
of the interpretation of other provisions
of the immigration laws relating to a
child who ““ages-out” upon reaching the
age of 21, the Service interprets section
1504(b) of the LIFE Act Amendments to
require the requisite familial status (the
spousal or parent-child relationship)
both at the time when the application
for Family Unity benefits is adjudicated
and thereafter. If the familial status does
not exist at the time of adjudication, the
alien will not be eligible for Family
Unity benefits. If the status as a spouse
or child exists at the time of
adjudication, but ceases to exist
thereafter, the alien will no longer be
eligible for Family Unity benefits.
Similarly, an alien who ceases to be an
unmarried child because of the alien’s
marriage is no longer eligible. Given the
statutory constraints imposed by the
LIFE Act Amendments, the Service is
unable to adopt these commenters’
suggestion to “freeze’ the age of a child
as of the date of enactment of the LIFE
Act Amendments (December 21, 2000).

One commenter argued that it would
be proper for the Service to continue to
grant LIFE Act Amendments Family
Unity protection to unmarried adult
sons and daughters of LIFE Legalization
beneficiaries while denying similar
protection to divorced spouses and
married children of such beneficiaries.
The commenter reasoned that, unlike
divorced spouses and married children
who have no means of receiving an
immigrant visa or adjusting to LPR
status through an alien who has
adjusted to LPR status pursuant to LIFE
Legalization, the unmarried son or
daughter of such a LPR may be granted
immigrant status based on that
relationship. The Service appreciates
this comparison; however, section
1504(b) of the LIFE Act Amendments
specifically limits protection to “an
alien who is the spouse or unmarried
child of an alien described in section
1104(b) of the [LIFE] Act.” Had
Congress intended to shield unmarried
sons and daughters from aging out of
LIFE Act Amendments Family Unity
protection, it could have drafted section
1504 more in line with section 301 of
the Immigration Act of 1990 IMMACT
90), the provision that authorized the
pre-existing Family Unity Program
(FUP). Section 301 establishes a link
between eligibility for immigrant status

and continued eligibility for Family
Unity protection by providing that the
requisite family relationship had to have
been established by a specific date and
that the alien otherwise be a “qualified
immigrant”, which the Service has
interpreted to mean continuously
eligible for immigrant status based upon
his or her relationship to a legalized
alien. See, 8 CFR 236.12(a)(2). In the
absence of similar language, the Service
must treat LIFE Act Amendments
Family Unity applicants consistently
within the existing statutory definitions
of child and spouse and therefore
cannot adopt this commenter’s
suggestion.

Other commenters requested that the
Service allow for Family Unity benefits
to continue to be granted to spouses of
LIFE Legalization applicants even if the
marriage ends in divorce. Again, section
1504(b) of the LIFE Act Amendments
specifically states that an eligible spouse
or child “is the spouse or unmarried
child of an alien described in section
1104(b) of the [LIFE] Act.” The Service
is, therefore, unable to grant Family
Unity benefits to former spouses of LIFE
Legalization applicants.

Some commenters argued that once
the principal alien has adjusted to LPR
status under section 1104 of the LIFE
Act, his or her family members may
qualify for the same benefits as those
aliens who benefit from the FUP
established by section 301 of IMMACT
90. Section 301 of IMMACT 90 provides
Family Unity benefits to the spouses
and children of legalized aliens. Section
301(b)(2)(B) of IMMACT 90 defined
legalized aliens as aliens who adjusted
to temporary or permanent resident
status pursuant to section 245A of the
Act. The FUP applicants were required
to establish entry into the United States
before May 5, 1988, residence on that
date, continuous residence in the
United States since that date, and that
a qualifying relationship with the
legalized alien existed as of May 5, 1988
(8 CFR 236.12). Thus, the old FUP
focused on unifying families that were
in existence as of May 5, 1988.
Beneficiaries of FUP protection do not
automatically “age-out” upon turning
21, assuming that they are still eligible
for family sponsored immigration status
based upon his or her relationship to the
legalized alien. These commenters
argued that LIFE Legalization applicants
may ultimately adjust to LPR status
pursuant to section 245A of the Act,
and, accordingly, their family members
should be entitled to the benefits of the
FUP under section 301 of IMMACT 90.

Section 301 of IMMACT 90 provides
Family Unity benefits to the relatives of
aliens who adjust status under the terms

of section 245A of the Act as established
by IRCA. Section 1504 of the LIFE Act
Amendments provides Family Unity
benefits to the relatives of aliens who
adjust status under the terms of section
245A of the Act as modified by section
1104 of the LIFE Act. Section 1504(b) of
the LIFE Act Amendments defines those
relatives eligible for Family Unity
benefits as the “spouse or unmarried
child of an alien described in section
1104(b) of the [LIFE] Act.” Section
1504(c) of the LIFE Act Amendments
provides for the parole of eligible
relatives into the United States if the
principal alien “has obtained lawful
permanent resident status under section
1104 of the [LIFE] Act.” It is clear that
Congress established a family unity
program for the relatives of the LIFE
Legalization beneficiaries that is
separate and apart from the FUP
established for the relatives of IRCA
Legalization beneficiaries.

However, it must be noted that, given
the decision to permit the conversion of
a LIFE Legalization application to an
application for IRCA legalization where
such standards are more favorable to the
applicant, it follows that if the principal
alien’s LIFE Legalization application is
treated as an application under IRCA,
then his or her family members, if
eligible, may apply for Family Unity
benefits under section 301 of IMMACT
90.

Filing and Decisions (8 CFR 245a.33)

Four commenters noted that the
interim rule failed to implement section
1504(c) of the LIFE Act Amendments
allowing for the application for Family
Unity benefits from outside the United
States. The Service is drafting a
proposed rule on the LIFE Act
Amendments Family Unity provisions
that will cover these areas of concern
and, accordingly, they will not be
addressed in this rulemaking.

One commenter requested that the
Service allow for the appeal of denials
of applications for Family Unity
benefits. This commenter stated that
allowing applicants to reapply for
Family Unity benefits subsequent to a
denial for Family Unity benefits is not
sufficient and that there must be an
allowance for higher-level review of
denied applications. First, there is no
statutory instruction to create such a
procedure within the Family Unity
provisions of the LIFE Act
Amendments. Second, 8 CFR 245a.33(c)
provides an automatic 90-day delay
between the denial of an alien’s Form I-
817 and the referral of the decision for
enforcement action. This delay is
designed to create an opportunity for
renewed consideration of the alien’s
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claim to benefits under a process that
will likely prove faster than the appeal
procedure would have been. The
Service has, therefore, concluded that
the benefits of the more streamlined re-
application process outweigh those of
the proposed administrative appeal
procedure and has not adopted this
suggestion.

This same commenter further
requested that the Service provide
Family Unity applicants the same
confidentiality provisions afforded
applicants for LIFE Legalization. This
commenter expressed concern that
applicants seeking Family Unity
benefits may subject themselves to
removal proceedings should their Forms
1-817 be denied. Again, while section
1104 of the LIFE Act does provide
specific confidentiality provisions with
regards to legalization applicants,
section 1504 of the LIFE Act
Amendments provides no such
confidentiality provisions.
Consequently, no amendments to the
final rule will be made as a result of this
comment.

Duration of Family Unity Benefits (8
CFR 245a.34)

One commenter requested that the
Service clarify the length of time Family
Unity benefits will be granted to eligible
family members. This commenter stated
that while it appeared Family Unity
benefits would be granted in increments
of 1 year, this was not explicit in the
interim rule. This commenter also stated
that Family Unity benefits should be
granted in increments of 2 years, to
mirror the existing FUP (whose
beneficiaries receive 2-year periods of
protection). Applicants for LIFE
Legalization receive employment
authorization valid for 1-year periods.
The Service believes that any family
members who derive Family Unity
benefits based on the principal alien’s
application for LIFE Legalization should
not receive employment authorization
for longer periods than the principal
alien. Therefore, the interim rule
provided that any Family Unity
beneficiary who received Family Unity
benefits based on the principal alien’s
pending application for LIFE
Legalization would receive Family
Unity benefits only in increments of 1
year. Upon further consideration,
however, the Service has decided to
grant Family Unity benefits in
increments of 2 years once the principal
alien has adjusted to LPR status. The
final rule is amended accordingly.

The Service has also reconsidered the
duration of Family Unity benefits that
will be granted to the children of LIFE
Legalization applicants. If an alien is 20

years or older and applies for initial, or
an extension of, Family Unity benefits
based on his or her parent’s pending
application for LIFE Legalization, he or
she will be granted Family Unity
benefits that will end on the day before
the alien turns 21 years of age. If an
alien is 19 years or older and applies for
initial, or an extension of, Family Unity
benefits pursuant to the LIFE Act
Amendments based on his or her
parent’s adjustment to LPR status
pursuant to LIFE Legalization, he or she
will be granted Family Unity benefits
that will end on the day before the alien
turns 21 years of age. This will prevent
a situation where the Service will be
required to terminate Family Unity
benefits when the child ages-out. This
has been codified in the final rule.

Congressional Review Act

Although this rule constitutes a
“major rule” as that term is defined in
5 U.S.C. 804(2)(A), the Department finds
that under 5 U.S.C. 808(2) good cause
exists for implementation of this rule on
June 4, 2002. The reason for immediate
implementation is as follows: The
provisions of Public Law 106-553
require that the Service provide a one-
year application period for LIFE
Legalization applicants. The regulations
implemented by the interim rule
published on June 1, 2001, provided
that the one-year application period
would expire on May 31, 2002. Making
this rule effective immediately upon
publication in the Federal Register is
necessary to ensure that the new one-
year application period will begin
before the one year application period
under the interim rule ends. Allowing a
gap between the two application periods
would create confusion and thus be
contrary to the public interest.

Administrative Procedure Act

For the reasons just stated with
respect to the Congressional Review
Act, the Department also finds that this
regulation falls within the “good cause”
exception found at 5 U.S.C. 553(d)(3).
Delaying implementation of this final
rule would be contrary to the public
interest.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities because of the
following factors. This rule applies to
individuals, not small entities, and
allows certain class action participants
who entered before January 1, 1982, to

apply for adjustment of status. It
therefore has no effect on small entities
as that term is defined in 5 U.S.C.
601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely effect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is a major rule as defined by
section 251 of the Small Business
Regulatory Enforcement Act of 1996 (5
U.S.C. 804). This rule will result in an
effect on the economy of:
$43,293,000 for 2001;
$152,195,875 for 2002; and
$37,920,000 for 2003.

This increase is directly associated
with the expected increase in the
number of applications as a result of
Public Laws 106—-553 and 106-554, and
the increase in fee that is provided for
in section 245A(c)(7) of the Act (8
U.S.C. 1255a(c)(7)). The Service
estimates that in fiscal year 2001, a total
of 263,000 applications have been
submitted because of the LIFE Act
Legalization and Family Unity
provisions as follows:

100,000 Forms 1-485;
50,000 Forms I-131;
5,000 Forms 1-193;
100,000 Forms I-765; and
8,000 Forms [-817.

The Service projects that in fiscal year
2002, a total of 894,000 applications
will be submitted as follows:

300,000 Forms 1-485;
155,000 Forms I-131;
15,000 Forms I-193;
400,000 Forms I-765; and
24,000 Forms I-817.

The Service projects that in fiscal year
2003, a total of 328,000 applications
will be submitted as follows:

100,000 Forms I-130;
20,000 Forms I-131;
200,000 Forms I-765; and
8,000 Forms I-817.

Executive Order 12866

This rule is considered by the
Department of Justice to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this rule has been
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submitted to the Office of Management
and Budget for review.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Family Assessment

The Attorney General has reviewed
this rule and has determined that it may
affect family well-being as that term is
defined in section 654 of the Treasury
General Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681,
Div. A. Accordingly, the Attorney
General has assessed this action in
accordance with the criteria specified by
section 654 (c)(1). In this rule, the
Family Unity provisions of the LIFE Act
Amendments positively affect the
stability of the family by providing a
means for the family unit to remain
intact.

Paperwork Reduction Act of 1995

The information collection
requirement contained in this rule,
Form 1-485 Supplement D, is being
revised. This form will be submitted to
the Office of Management and Budget
for review and approval in accordance
with the Paperwork Reduction Act.

List of Subjects
8 CFR Part 100

Organization of functions
(Government agencies).
8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Privacy, Reporting and
recordkeeping requirements, Surety

bonds.
8 CFR Part 236

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 245a

Aliens, Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 274a

Administrative practice and
procedures, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

Accordingly, the interim rule
amending 8 CFR parts 100, 103, 236,
245a, 274a and 299 which was
published at 66 FR 29661 on June 1,
2001, is adopted as a final rule with the
following changes:

PART 245a—ADJUSTMENT OF
STATUS TO THAT OF PERSONS
ADMITTED FOR LAWFUL
TEMPORARY OR PERMANENT
RESIDENT STATUS UNDER SECTION
245A OF THE IMMIGRATION AND
NATIONALITY ACT

1. The authority citation for part 245a
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1255a, and
1255a note.

2. Section 245a.6 is added to part
245a, Subpart A, to read as follows:

§245a.6 Treatment of denied application
under part 245a, Subpart B.

If the district director finds that an
eligible alien as defined at § 245a.10 has
not established eligibility under section
1104 of the LIFE Act (part 245a, Subpart
B), the district director shall consider
whether the eligible alien has
established eligibility for adjustment to
temporary resident status under section
245A of the Act, as in effect before
enactment of section 1104 of the LIFE
Act (part 245a, Subpart A). In such an
adjudication using this Subpart A, the
district director will deem the ‘““date of
filing the application” to be the date the
eligible alien establishes that he or she
was “front-desked” or that, though he or
she took concrete steps to apply, the
front-desking policy was a substantial
cause of his or her failure to apply. If the
eligible alien has established eligibility
for adjustment to temporary resident
status, the LIFE Legalization application
shall be deemed converted to an
application for temporary residence
under this Subpart A.

3. Section 245a.10 is amended by:

a. Revising the definition of “eligible
alien”; and by

b. Adding the definition of “written
claim for class membership”
immediately after the definition of
“prima facie.”

The addition and revision read as
follows:

§245a.10 Definitions.
* * * * *

Eligible alien means an alien
(including a spouse or child as defined
at section 101(b)(1) of the Act of the
alien who was such as of the date the
alien alleges that he or she attempted to
file or was discouraged from filing an
application for legalization during the
original application period) who, before
October 1, 2000, filed with the Attorney
General a written claim for class
membership, with or without filing fee,
pursuant to a court order issued in the
case of:

* * * * *

Written claim for class membership
means a filing, in writing, in one of the
forms listed in § 245a.14 that provides
the Attorney General with notice that
the applicant meets the class definition
in the cases of CSS, LULAC or
Zambrano.

4. Section 245a.11 is amended by
revising paragraph (a) to read as follows:

§245a.11 Eligibility to adjust to LPR
status.
* * * * *

(a) He or she properly files, with fee,
Form 1-485, Application to Register
Permanent Residence or Adjust Status,
with the Service during the application
period beginning June 1, 2001, and
ending June 4, 2003.

* * * * *

5. Section 245a.12 is amended by:

a. Revising paragraphs (a)
introductory text, (a)(1), (a)(2), (a)(3),
(a)(4) introductory text, and (a)(4)(i);

b. Revising paragraphs (d)(1), (d)(2),
and (d)(10);

c. Adding a sentence at the end of
paragraph (f); and by

d. Removing paragraph (g).

The additions and revisions read as
follows:

§245a.12 Filing and applications.

(a) When to file. The application
period began on June 1, 2001, and ends
on June 4, 2003. To benefit from the
provisions of LIFE Legalization, an alien
must properly file an application for
adjustment of status, Form 1-485, with
appropriate fee, to the Service during
the application period as described in
this section. All applications, whether
filed in the United States or filed from
abroad, must be postmarked on or
before June 4, 2003, to be considered
timely filed.

(1) If the postmark is illegible or
missing, and the application was mailed
from within the United States, the
Service will consider the application to
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be timely filed if it is received on or
before June 9, 2003.

(2) If the postmark is illegible or
missing, and the application was mailed
from outside the United States, the
Service will consider the application to
be timely filed if it is received on or
before June 18, 2003.

(3) If the postmark is made by other
than the United States Post Office, and
is filed from within the United States,
the application must bear a date on or
before June 4, 2003, and must be
received on or before June 9, 2003.

(4) If an application filed from within
the United States bears a postmark that
was made by other than the United
States Post Office, bears a date on or
before June 4, 2003, and is received after
June 9, 2003, the alien must establish:

(i) That the application was actually
deposited in the mail before the last
collection of the mail from the place of
deposit that was postmarked by the
United States Post Office June 4, 2003;
and
* * * * *

(d) * % %

(1) The Form I-485 application fee as
contained in 8 CFR 103.7(b)(1).

(2) The fee for fingerprinting as
contained in 8 CFR 103.7(b)(1), if the
applicant is between the ages of 14 and
79.

* * * * *

(10) Proof of citizenship skills as
described in § 245a.17. This proof may
be submitted either at the time of filing
the application, subsequent to filing the
application but prior to the interview, or

at the time of the interview.
* * * * *

(f) Evidence. * * * Subiject to
verification by the Service, if the
evidence required to be submitted by
the applicant is already contained in the
Service’s file or databases relating to the
applicant, the applicant may submit a
statement to that effect in lieu of the

actual documentation.
* * * * *

6. Section 245a.13 is amended by:

a. Revising paragraph (e) introductory
text;

b. Revising the first sentence in
paragraph (e)(1);

c. Redesignating paragraphs (e)(2)
through (e)(5), as paragraphs (e)(3)
through (e)(6) respectively;

d. Adding a new paragraph (e)(2);

e. Removing the last sentence from
redesignated paragraph (e)(4)(ii); and by

f. Revising paragraph (f).

The additions and revisions read as
follows:

§245a.13 During pendency of application.

* * * * *

(e) Travel while the application is
pending. This paragraph is authorized
by section 1104(c)(3) of the LIFE Act
relating to the ability of an alien to
travel abroad and return to the United
States while his or her LIFE Legalization
adjustment application is pending.
Parole authority is granted to the
Missouri Service Center Director for the
purposes described in this section.
Nothing in this section shall preclude
an applicant for adjustment of status
under LIFE Legalization from being
granted advance parole or admission
into the United States under any other
provision of law or regulation for which
the alien may be eligible.

(1) An applicant for LIFE Legalization
benefits who wishes to travel during the
pendency of the application and who is
applying from within the United States
should file, with his or her application
for adjustment, at the Missouri Service
Center, a Form 1-131, Application for
Travel Document, with fee as set forth
in § 103.7(b)(1) of this chapter. * * *

(2) An eligible alien who has properly
filed a Form I-485 pursuant to this
Subpart B, and who needs to travel
abroad pursuant to the standards
prescribed in section 212(d)(5) of the
Act, may file a Form I-131 with the
district director having jurisdiction over

his or her place of residence.
* * * * *

(f) Stay of final order of exclusion,
deportation, or removal. The filing of a
LIFE Legalization adjustment
application on or after June 1, 2001, and
on or before June 4, 2003, stays the
execution of any final order of
exclusion, deportation, or removal. This
stay shall remain in effect until there is
a final decision on the LIFE Legalization
application, unless the district director
who intends to execute the order makes
a formal determination that the
applicant does not present a prima facie
claim to LIFE Legalization eligibility
pursuant to §§ 245a.18(a)(1) or (a)(2), or
§§ 245a.18(c)(2)(1), (c)(2)(i), (c)(2)(iii),
(€)(2)(v), (c)(2)(v), or (c)(2)(vi), and
serves the applicant with a written
decision explaining the reason for this
determination. Any such stay
determination by the district director is
not appealable. Neither an Immigration
Judge nor the Board has jurisdiction to
adjudicate an application for stay of
execution of an exclusion, deportation,
or removal order, on the basis of the
alien’s having filed a LIFE Legalization
adjustment application.

7. Section 245a.14 is amended by:

a. Redesignating paragraph (e) as
paragraph (g); and by

b. Adding paragraphs (e) and (f).

New paragraphs (e) and (f) read as
follows:

§245a.14 Application for class
membership in the CSS, LULAC, or
Zambrano lawsuit.

* * * * *

(e) Form I-765, Application for
Employment Authorization, submitted
pursuant to a court order granting
interim relief.

(f) An application for a stay of
deportation, exclusion, or removal
pursuant to a court’s order granting
interim relief.

* * * * *

§245a.16 [Amended]

8. Section 245a.16 is amended by
removing the last sentence of paragraph

(b).
§245a.17 [Amended]

9. Section 245a.17(c)(1) is amended
by revising the term “or older; or” to
read “‘or older on the date of filing; or”.

10. Section 245a.18 is amended by:

a. Revising paragraphs (c)(2)(i) and
(c)(2)(ii);

b. Redesignating paragraphs (c)(2)(iii)
and (c)(2)(iv) as paragraphs (c)(2)(v) and

c)(2)(vi), respectively;

c. Adding paragraphs (c)(2)(iii) and
(c)(2)(iv);

d. Removing the introductory text of
paragraph (d);

e. Removing paragraph (d)(2);

f. Redesignating paragraph (d)(3) as
paragraph (d)(2);

g. Revising newly redesignated
paragraph (d)(2); and by

h. Adding paragraph (d)(3).

The additions and revisions read as
follows:

§245a.18 |Ineligibility and applicability of
ground of inadmissibility.
* * * * *

(C) * *x %

(2) * *x %

(i) Section 212(a)(2)(A)({1)T) (crimes
involving moral turpitude);

(ii) Section 212(a)(2)(A)@{E)I)
(controlled substance, except for so
much of such paragraph as relates to a
single offense of simple possession of 30
grams or less of marijuana);

(iii) Section 212(a)(2)(B) (multiple
criminal convictions);

(iv) Section 212(a)(2)(C) (controlled
substance traffickers);

(d) * *x %

(2) An alien who has a consistent
employment history that shows the
ability to support himself or herself
even though his or her income may be
below the poverty level is not
excludable under paragraph (c)(2)(vi) of
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this section. The alien’s employment
history need not be continuous in that
it is uninterrupted. In applying the
Special Rule, the Service will take into
account an alien’s employment history
in the United States to include, but not
be limited to, employment prior to and
immediately following the enactment of
IRCA on November 6, 1986. However,
the Service will take into account that
an alien may not have consistent
employment history due to the fact that
an eligible alien was in an unlawful
status and was not authorized to work.
Past acceptance of public cash
assistance within a history of consistent
employment will enter into this
decision. The weight given in
considering applicability of the public
charge provisions will depend on many
factors, but the length of time an
applicant has received public cash
assistance will constitute a significant
factor. It is not necessary to file a waiver
in order to apply the Special Rule for
determination of public charge.

(3) In order to establish that an alien
is not inadmissible under paragraph
(c)(2)(vi) of this section, an alien may
file as much evidence available to him
or her establishing that the alien is not
likely to become a public charge. An
alien may have filed on his or her behalf
a Form 1-134, Affidavit of Support. The
failure to submit Form I-134 shall not
constitute an adverse factor.

* * * * *

11. Section 245a.20 is amended by
revising paragraph (a)(2), to read as
follows:

§245a.20 Decisions, appeals, motions,
and certifications.

(a) * *x %

(2) Denials. The alien shall be notified
in writing of the decision of denial and
of the reason(s) therefor. When an
adverse decision is proposed, the
Service shall notify the applicant of its
intent to deny the application and the
basis for the proposed denial. The
applicant will be granted a period of 30
days from the date of the notice in
which to respond to the notice of intent
to deny. All relevant material will be
considered in making a final decision. If
inconsistencies are found between
information submitted with the
adjustment application and information
previously furnished by the alien to the
Service, the alien shall be afforded the
opportunity to explain discrepancies or
rebut any adverse information. An
applicant affected under this part by an
adverse decision is entitled to file an
appeal on Form I-290B, Notice of
Appeal to the Administrative Appeals
Office (AAO), with required fee
specified in § 103.7(b)(1) of this chapter.

Renewal of employment authorization
issued pursuant to § 245a.13 will be
granted until a final decision has been
rendered on appeal or until the end of
the appeal period if no appeal is filed.
After exhaustion of an appeal, an alien
who believes that the grounds for denial
have been overcome may submit
another application with fee, provided
that the application is submitted on or
before June 4, 2003.

* * * * *

12. Section 245a.31 is amended by
revising paragraph (c) to read as follows:

§245a.31 Eligibility.

(c) If applying for Family Unity
benefits on or after June 5, 2003, he or
she is the spouse or unmarried child
under the age of 21 of an alien who has
filed a Form I-485 pursuant to this
Subpart B.

13. Section 245a.34 is amended by
revising paragraphs (b) and (c) to read
as follows:

§245a.34 Protection from removal,
eligibility for employment, and period of
authorized stay.

(b) Duration of protection from
removal. When an alien whose
application for Family Unity benefits
under the LIFE Act Amendments is
approved, he or she will receive
protection from removal, commencing
with the date of approval of the
application. A grant of protection from
removal under this section shall be
considered effective from the date on
which the application was properly
filed.

(1) In the case of an alien who has
been granted Family Unity benefits
under the LIFE Act Amendments based
on the principal alien’s application for
LIFE Legalization, any evidence of
protection from removal shall be dated
to expire 1 year after the date of
approval, or the day before the alien’s
21st birthday, whichever comes first.

(2) In the case of an alien who has
been granted Family Unity benefits
under the LIFE Act Amendments based
on the principal alien’s adjustment to
LPR status pursuant to his or her LIFE
Legalization application, any evidence
of protection from removal shall be
dated to expire 2 years after the date of
approval, or the day before the alien’s
21st birthday, whichever comes first.

(c) Employment authorization. An
alien granted Family Unity benefits
under the LIFE Act Amendments is
authorized to be employed in the United
States.

(1) In the case of an alien who has
been granted Family Unity benefits

based on the principal alien’s
application for LIFE Legalization, the
validity period of the employment
authorization document shall be dated
to expire 1 year after the date of
approval of the Form I-817, or the day
before the alien’s 21st birthday,
whichever comes first.

(2) In the case of an alien who has
been granted Family Unity benefits
based on the principal alien’s
adjustment to LPR status pursuant to his
or her LIFE Legalization application, the
validity period of the employment
authorization document shall be dated
to expire 2 years after the date of
approval of the Form [-817, or the day
before the alien’s 21st birthday,

whichever comes first.
* * * * *

14. Section 245a.37 is amended by
revising paragraph (a)(3) to read as
follows:

§245a.37 Termination of Family Unity
Program benefits.

(a)* EE

(3) The alien, upon whose status
Family Unity benefits under the LIFE
Act were based, fails to apply for LIFE
Legalization by June 4, 2003, has his or
her LIFE Legalization application
denied, or loses his or her LPR status;
or

PART 299—IMMIGRATION FORMS

15. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103; 8 CFR part
2.

16. Section 299.1 is amended in the
table by revising the entry for Form “I-
485 Supplement D”, to read as follows:

§299.1 Prescribed forms.

* * * * *
Edition .
Form No. date Title
* * * * *
1-485 Supple- .. LIFE Legaliza-
ment D. tion Supple-
ment to Form
1-485 Instruc-
tions.
* * * * *

Dated: May 29, 2002.
John Ashcroft,
Attorney General.
[FR Doc. 02-13918 Filed 5-30-02; 4:59 pm]
BILLING CODE 4410-10-P



Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

38353

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 104, and 113
[Notice 2002-8]
Brokerage Loans and Lines of Credit

AGENCY: Federal Election Commission.

ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: The Department of
Transportation and Related Agencies
Appropriations Act, 2001, amended the
Federal Election Campaign Act (“FECA”
or “the Act”) to allow a candidate to
obtain a loan derived from an advance
on a candidate’s brokerage account,
credit card, home equity line of credit,
or other line of credit available to the
candidate. The Federal Election
Commission (“Commission”) is issuing
this final rule to implement this
amendment to the FECA including
reporting requirements. Further
information is provided in the
supplementary information that follows.

DATES: Further action, including the
publication of a document in the
Federal Register announcing an
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days. 2 U.S.C. 438(d).
FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary C. Smith, Acting Associate
General Counsel, or Ms. Mai T. Dinh,
Attorney, 999 E Street, NW,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: As part of
its 1999 legislative recommendations to
Congress, the Commission sought
guidance “ * * * on whether candidate
committees may accept contributions
which are derived from advances from
a financial institution, such as advances
on a candidate’s brokerage accounts,
credit card, or home equity line of credit
* * * See 1999 Fed. Election Comm.
Annual Rep. at 45 (2000). The
Commission recognized that, since the
FECA was first enacted, financial
institutions have created new financing
products to allow consumers more
access to credit. The Commission
recommended that the FECA be
amended to allow candidates to access
these new forms of credit to finance
their campaigns for federal office,
provided that the extension of credit is
done in accordance with applicable law,
under commercially reasonable terms
and by persons who make these loans in
the normal course of their business. Id.
In the Department of Transportation
and Related Agencies Appropriations
Act, 2001, Congress amended the FECA
(2 U.S.C. 431(8)(B)) to exclude from the

definition of contribution ““a loan of
money derived from an advance on a
candidate’s brokerage account, credit
card, home equity line of credit, or other
line of credit available to the
candidate* * *” The amendment also
included the three conditions contained
in the Commission’s legislative
recommendation described above. The
Department of Transportation and
Related Agencies Appropriations Act,
2001, became Public Law 106—346 on
October 23, 2000.1

The Commission is issuing these final
rules to implement this amendment to
the FECA. The final rules also include
the reporting requirements associated
with obtaining and repaying loans
derived from brokerage accounts, credit
card advances, and lines of credit. In
addition to publishing the final rules in
the Federal Register, the Commission is
submitting these final rules to Congress
for 30 legislative days before publishing
an effective date. See 2 U.S.C. 438(d).
This submission will satisfy the
requirements of the Administrative
Procedures Act, 5 U.S.C. 553(d), and the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801(a)(1),
requiring agencies to submit final rules
to the Speaker of the House of
Representatives and the President of the
Senate and to publish them in the
Federal Register at least 30 calendar
days before they take effect. The final
rules on brokerage loans and lines of
credit were transmitted to Congress on
May 28, 2002.

Explanation and Justification

On July 25, 2001, the Commission
published a Notice of Proposed
Rulemaking (“NPRM”) containing its
proposal to make the regulatory changes
that would implement the amendment
to the FECA to permit candidates to
receive advances from their brokerage
accounts, credit cards, home equity
lines of credit, or other lines of credit.
66 FR 38576. The Commission raised
several issues in the NPRM and
solicited comments on those issues, as
well as the proposed rules in general.
The Commission also announced that it
would hold a public hearing on
September 19, 2001, if there were
sufficient requests to testify. The
deadline for submitting comments and
requesting to testify at the public
hearing was August 24, 2001. Because
the Commission did not receive any
requests to testify, it canceled the public

1Public Law 106—346 included other statutory
changes regarding reporting of independent
expenditures, which has been addressed in a
separate rulemaking. See Independent Expenditure
Reporting Final Rules, 67 FR 12834 (March 20,
2002).

hearing. The notice of the cancellation
was published in the Federal Register
on September 11, 2001. 66 FR 47120.
The Commission received only one
comment, which was from Mr. Scott
Holz, Senior Counsel at the Board of
Governors of the Federal Reserve
System.

Amendment to Definitions of
Contribution and Expenditure

11 CFR 100.7 Contribution (2 U.S.C.
431(8))

1. General Provisions on Brokerage
Loans and Lines of Credit

In order to exempt loans covered by
this amendment to the FECA from the
definition of “contribution,” the final
rules amend 11 CFR 100.7(b) by
changing the introductory language of
paragraph (b)(11) and adding a new 11
CFR 100.7(b)(22) to include brokerage
loans, credit card advances, and other
lines of credit made to candidates as
among the items that are not considered
contributions. The amended and new
paragraphs track the language of the
amendment to the FECA including the
conditions set forth, along with some
additional clarifications and guidance
regarding reporting requirements.

The Commission recognizes that
commercial banks offer various lines of
credit to their customers. Because the
amendment to the FECA specifically
establishes different criteria for lines of
credit for candidates, the Commission is
amending 11 CFR 100.7(b)(11) to
exempt specifically brokerage loans,
credit card advances, and other lines of
credit extended to candidates from the
requirements of bank loans contained in
section 100.7(b)(11). The final rules
amend paragraph (b)(11) by adding a
sentence at the end of the introductory
text that states that brokerage loans,
credit card advances, and other lines of
credit made to candidates under section
100.7(b)(22) are not subject to section
100.7(b)(11). This exception also
includes overdrafts made on personal
checking or savings accounts of
candidates because overdraft protection
is one form of a line of credit. Thus,
overdrafts made on a candidate’s
personal bank accounts are subject to
the requirements of new section
100.7(b)(22). It is important to note that
section 100.7(b)(11) will still apply to
all loans and lines of credit made to a
political committee and to conventional
bank loans made to a candidate. No
substantive comments were received
regarding this issue.



38354 Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

2. Endorsers, Guarantors, and Co-
Signers

New paragraph (b)(22) implements
the three statutory requirements for
obtaining a loan derived from an
advance on a candidate’s brokerage
account, credit card, home equity line of
credit, or other line of credit, which are:
that the loan is made in accordance with
applicable law; that the loan is made
under commercially reasonable terms;
and that persons making the loans make
such loans in the normal course of their
business. This new regulation also
addresses situations where there are
endorsers, guarantors, or co-signers of
these loans. New paragraph (b)(22),
similar to current paragraph (b)(11),
provides that an endorser, guarantor, or
co-signer is considered a contributor for
the amount that the endorser, guarantor
or co-signer is liable. This information
must be disclosed on the Schedule C or
C-P. See below. The exception is when
the endorser, guarantor, or co-signer is
the spouse of the candidate and the
candidate’s share of collateral used to
obtain a secured loan equals or exceeds
the amount of the loan. See 11 CFR
100.7(a)(1)(i)(D). Under proposed
section 100.7(b)(22)(ii)(B) in the NPRM,
when a spouse is an endorser,
guarantor, or co-signer of an unsecured
loan, the spouse would not be
considered a contributor if the
candidate uses, in connection with the
campaign, only one-half of the available
credit. The Commission sought
comments on whether the regulations
should allow the candidate to use the
entire amount of the available credit for
use in connection with a campaign in
instances where the loan is in the
ordinary course of business and the
candidate is liable for the entire amount
of the loan even though the spouse has
endorsed, guaranteed, or co-signed for
the loan. The Commission received no
comments on this issue. In order for
new section 100.7(b)(22)(ii)(B) to be
consistent with the existing
requirements of current paragraphs
100.7(a)(1)(i)(D) and (b)(11) regarding
spouses who are endorsers, guarantors,
or co-signers,? the Commission decided
not to change the language in the
proposed rule. Because no collateral is
offered for unsecured debt, one-half of
the available credit is a reasonable
amount.

2Paragraph 100.7(a)(1)(i)(D), which paragraph
(b)(11) adopts by reference, states that:

The spouse shall not be considered a contributor
to the candidate’s campaign if the value of the
candidate’s share of the property equals or exceed,
the amount of the loan which is used for the
candidate’s campaign.

Finally, section 432(e)(2) of the FECA
and 11 CFR 101.2 state that a candidate
is an agent of the candidate’s authorized
committee when he or she obtains a
loan for use in connection with a
campaign. Given that Public Law 106—
346 did not distinguish loans derived
from an advance on the candidate’s
brokerage account, credit card, home
equity line of credit, or other line of
credit, from other types of loans, a
candidate who obtains these loans for
use in connection with the candidate’s
campaign is acting as an agent for his or
her authorized committee under 2
U.S.C. 432(e) and 11 CFR 101.2.

3. Loans for Routine Living Expenses

In addition to provisions described
above, new section 100.7(b)(22) contains
a provision that addresses loans derived
from an advance on the candidate’s
brokerage account, credit card, home
equity line of credit, or other line of
credit that are used for the candidate’s
routine living expenses. The
Commission has determined that such
loans would not violate 2 U.S.C. 439a or
11 CFR 113.2(d), prohibiting personal
use of campaign funds. The loan,
however, must be repaid from the
candidate’s personal funds.

The Commission sought comment in
the NPRM on whether the final rules
should contain a descriptive and/or
inclusive definition of the phrase
“personal living expenses.” The
Commission did not receive any
comments on this question. Upon
further examination of 11 CFR part 100,
the Commission has determined that
‘“personal living expenses” are no
different than “routine living expenses”
as described in 11 CFR 100.8(b)(22).
Because it is unnecessary to introduce a
new term into the regulations in this
instance, the Commission has decided
to use “routine living expenses” in new
section 100.7(b)(22)(iii) instead of
“personal living expenses.”

Although the final rules do not define
“personal living expenses,” the
Commission has determined that it may
be useful if this Explanation and
Justification includes examples of items
that are considered to be “routine living
expenses,” recognizing that it would be
impossible to describe every possible
expense of a candidate that is not for the
purpose of influencing the candidate’s
election to Federal office. The examples
are: (1) Household items or supplies,
including food, furniture, and
accessories; (2) funeral, cremation, or
burial expenses; (3) clothing, other than
clothing purchased to attend campaign
related events or appearances; (4)
tuition payments, other than those
associated with training relating to the

campaign; (5) mortgage, rent, and utility
payments, and maintenance and repair
expenses associated with residential
real property; (6) investment expenses
such as acquiring securities on margin
if no amount of the investment and its
proceeds are used for the purpose of
influencing the candidate’s election for
Federal office; (7) vehicle expenses,
including loan payments, gas,
insurance, maintenance, and repair; (8)
charitable donations unless the
candidate receives compensation for
services to the charitable entity that
become personal funds of the candidate
and then are used for the purpose of
influencing the candidate’s election for
Federal office; and (9) travel expenses if
the travel is unrelated to the campaign.

A. Loans Used Exclusively for Routine
Living Expenses. In the NPRM the
Commission sought comments on
whether the final rule should require
the candidate’s authorized committee to
report loans used exclusively for the
candidate’s routine living expenses. The
Commission did not receive any
comments on this issue. If a candidate
used all of the loan proceeds for routine
living expenses, then it logically follows
that none of the loan proceeds is used
for the purpose of influencing the
candidate’s election for federal office.
Therefore, the Commission concludes
that the reporting requirements in the
final rule, which remains unchanged
from the proposed rule, are a reasonable
approach to loans used for this purpose.
Under new paragraph
100.7(b)(22)(iii)(A), loans used solely for
routine living expenses do not need to
be reported in accordance with 11 CFR
part 104.

B. Loans Used for Routine Living
Expenses and for the Purpose of
Influencing the Candidate’s Election for
Federal Office. Unlike loans that are
used exclusively for routine living
expenses, the final rules require
reporting of loans that are used both for
routine living expenses and for the
purpose of influencing the candidate’s
election for federal office. Under new
section 100.7(b)(22)(iii)(D), if a loan or
an advance that is derived from the
candidate’s brokerage account, credit
card, home equity line of credit, or other
line of credit is used for the purpose of
influencing the candidate’s election for
Federal office and for other purposes,
including routine living expenses, then
the portion that is used for the purpose
of influencing the candidate’s election
for Federal office must be reported
under 11 CFR part 104. For example, if
a candidate establishes a margin
account with a brokerage firm to acquire
additional securities on margin and to
obtain non-purpose credit to finance the
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campaign, then the non-purpose credit
used to finance the campaign must be
reported, but the credit used to purchase
securities purchased on margin does not
need to be reported.

C. Repayments of Loans Used for
Routine Living Expenses by Third
Parties. Under new paragraphs
(b)(22)(iii)(C), the candidate’s principal
campaign committee must report a loan
that is used for routine living expenses
if a third party, except the candidate’s
spouse, repays, guarantees, endorses, or
co-signs the loan, in part or in whole.
The third party is deemed to make a
contribution in the amount of the
endorsement, guarantee, or liability and
this amount would be subject to the
limitations and prohibitions of the
FECA. See 11 CFR 113.1(g)(6). Thus, if
a third party repays, guarantees,
endorses, or co-signs the loan, the
authorized committee must report the
loan and the repayment under 11 CFR
104.3, 104.8 and 104.9.

D. Defining ““Used for the Candidate’s
Campaign”. In addition to seeking
comment on whether the term ‘““personal
living expenses” is sufficiently
descriptive and inclusive, the
Commission also sought comment on
whether the final rules should define
the scope of the phrase “used for the
candidate’s campaign,” which is
included in proposed section
100.7(b)(22)(ii)(A) in the NPRM and is
derived from 2 U.S.C. 432(e)(2). No
comments concerning this issue were
received. After additional analysis, the
Commission decided not to define the
phrase “used for the candidate’s
campaign.” Rather, the phrases “used
for the candidate’s campaign” and
“used in connection with the
campaign” (in proposed section
100.7(b)(22(ii)(B) in the NPRM) have
been replaced by the phrase “used for
the purpose of influencing the
candidate’s election for Federal office”
in the final rules. This new phrase is
derived from the statutory language in 2
U.S.C. 431(8)(A)(i).2 The amendment to
the FECA, that is the basis of this
rulemaking, added loans derived from
an advance on a candidate’s brokerage
account, credit card, home equity line of
credit, and other lines of credit available
to the candidate to the list of valuable
services in 2 U.S.C. 431(8)(B) that are
not considered as contributions. It is
appropriate to use similar terminology
because regulatory language should
reflect the statutory language on which

3 The statutory language states that ““[t]he term
“contribution” includes—(i) any gift, subscription,
loan, advance, or deposit of money or anything of
value made by any person for the purpose of
influencing any election for Federal office; * * *”

it is based and section 100.7 is grounded
in 2 U.S.C. 431(8).

The only difference is that the
regulatory language of new paragraph
100.7(b)(22) limits the application to the
candidate’s election, not to any election,
for Federal office. For example, if
Candidate X uses a draw on his own
personal line of credit to make a
contribution to Candidate Y’s campaign,
then Candidate X’s committee does not
have to report the draw.

The final rules do not contain a
definition of “used for the purpose of
influencing the candidate’s election for
Federal office” because the meaning of
the phrase “for the purpose of
influencing any election for Federal
office”” has been extensively discussed
in advisory opinions, enforcement
actions (matter under review or
“MUR”), and court cases. See e.g. FEC
v. Ted Haley Cong. Comm., 852 F.2d
111, 114-16 (9th Cir. 1998); Advisory
Opinions 1983—12, 1990-5, and 1992-6;
MUR 3918 (Hyatt for Senate). The court
cases, advisory opinions, and
enforcement actions provide guidance
on when a loan is being used for the
purpose of influencing the candidate’s
election for Federal office.

E. Bank Loans Used for Routine Living
Expenses. The NPRM sought comments
on whether the final rules should make
similar clarifications regarding the
reporting of bank loans that are used
solely for the candidate’s personal living
expenses. The Commission did not
receive any comments on this issue. The
FECA standards for bank loans are
higher than those for loans derived from
a candidate’s brokerage account, credit
card, home equity line of credit, or other
lines of credit. Bank loans are required,
among other things, to be made on a
basis that assures repayment and must
be subject to a due date or amortization
schedule, requirements that do not
generally exist for loans derived from a
candidate’s brokerage account, credit
card, home equity line of credit, or other
lines of credit. See 2 U.S.C.
431(8)(B)(vii)(II). Thus, the FECA
already provides for greater safeguards
ensuring repayment of bank loans.
Consequently, the Commission has
concluded that it is not necessary to
amend the bank loan rules at this time
to address more specifically loans
whose proceeds are used for routine
living expenses.

4. Repayments of Loans by Authorized
Committees to Either the Candidate or
the Lending Institution

Under new section 100.7(b)(22)(@iv),
the candidate’s authorized committee
will have the option of repaying the
loan directly to the lending institution

or to the candidate. The NPRM included
an alternative approach as to how the
candidate’s authorized committee must
accept and use the proceeds of a loan
derived from a candidate’s brokerage
account, credit card, home equity line of
credit, or other lines of credit, and
repays that loan. The alternative
approach set out in the proposed rules
would require that the initial receipt
and eventual repayment of the loan
must pass through the candidate’s
personal account. In other words, the
lending institution must disburse the
loan proceeds to the candidate who
would then loan or contribute the
money to the authorized committee. If
the candidate loans the money to the
authorized committee, the committee
would be required to repay the loan to
the candidate, not to the lending
institution, and the candidate would
then repay the lending institution. If the
candidate makes a contribution as a gift
to the campaign, the committee would
not repay either the candidate or the
financial institution.

The Commission did not receive any
comments to this alternative approach.
The final rules do not adopt this
alternative approach in order to allow
the candidates and their authorized
committees the flexibility to structure
and manage these loans in a manner
that fits their needs and circumstances.
Requiring that the disbursement and
repayment of these loans pass through
the candidate’s personal bank account
may be burdensome and inefficient for
some candidates and their committees.
Therefore, the final rules allow the
candidate and the authorized committee
to decide whether the disbursement of
the loan proceeds and the loan
repayments should pass through the
candidate’s personal bank account or be
paid, and repaid, directly between the
financial institution and the authorized
committee.

5. Other Amendments to 11 CFR
100.7(b)

The final rules delete an obsolete
reference in the introductory text of 11
CFR 100.7(b)(11) to the Federal Savings
and Loan Insurance Corporation
(“FSLC”). The FSLC has been dissolved
and its deposit insurance
responsibilities have been transferred to
the Federal Deposit Insurance
Corporation pursuant to the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989, Pub. L. 101-
73 (August 9, 1989).

11 CFR 100.8 Expenditure

Currently, 11 CFR 100.8(b)(12)
exempts bank loans from the definition
of “expenditure” and contains parallel



38356

Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

language to that found in the exceptions
to the definition of “contribution” in
section 100.7(b)(11). The final rules
exempt loans derived from advances on
a candidate’s brokerage account, credit
card, home equity line of credit, or other
line of credit available to the candidate,
from the definition of “expenditure” by
amending section 100.8(b)(12) and by
adding a new section 100.8(b)(24). The
amendments to section 100.8(b)(12) are
similar to the amendments to section
100.7(b)(11). See above. New section
100.8(b)(24) adopts, by reference, the
language of new section 100.7(b)(22).

Reporting Requirements

The NPRM included several reporting
requirements pertaining to loans
derived from an advance on a
candidate’s brokerage account, credit
card, home equity line of credit, or other
line of credit for use in connection with
the candidate’s campaign. Under the
proposed rules, the candidate’s
principal campaign committee would
report transactions between the lending
institution and the candidate, and
between the candidate and the principal
campaign committee.

The NPRM also included an
alternative reporting approach and
sought comments on the approach.
Under this alternative, a committee
would be required only to report certain
limited information about loans derived
from advances on brokerage accounts,
credit cards, home equity lines of credit,
or other lines of credit when the
candidate has loaned or contributed
outright, as a gift, such funds to the
committee. This information would
include the name of the institution and
any applicable interest rate and the due
date. Further, in the situation where the
candidate has loaned the funds to the
committee, the committee would only
be required to report repayments to the
candidate, and would not report the
repayments by the candidate to the
lending institution. This limited
reporting approach would be applied to
loans from banks as well as to the loans
derived from other sources covered by
the recent statutory amendment. It
would rely on the complaint and audit
processes to monitor situations where
the lending institution forgives the loan,
in part or in whole, or where the
candidate relies on third parties to make
the repayments to the lending
institution. The Commission did not
receive any comments on this
alternative. The Commission has
decided to adopt this alternative
reporting approach. The new reporting
requirements are described below.

11 CFR 104.3 Contents of Reports

As noted above, the final rules require
that loans derived from an advance on
a candidate’s brokerage account, credit
card, home equity line of credit, or other
line of credit for use in connection with
the candidate’s campaign, be reported
by the candidate’s principal campaign
committee. The requirements are set
forth in several sections in 11 CFR part
104. In section 104.3, the candidate’s
principal campaign committee is
required to report the loan of money
from the candidate as a receipt under
revised paragraph (a)(3)(vii)(B). It is also
required to report any repayment of the
loan to the candidate as a disbursement
under revised paragraph (b)(2)(iii)(A).
These two paragraphs are amended to
reflect that loans from the candidate
may derive from a bank loan or an
advance from a brokerage account,
credit card, home equity line of credit
or other lines of credit available to the
candidate.

Under the final rules, section
104.3(b)(4)(iii) is amended to
specifically include persons who
receive repayments from a reporting
committee of loans derived from an
advance on a candidate’s brokerage
account, credit card, or lines of credit,
as among those who must be identified
and itemized in the report. ‘“Persons” in
this new section include candidates and
lending institutions. Section
104.3(b)(4)(iv) is deleted, removing the
requirement that the principal campaign
committee report each person who
receives a repayment from the
candidate.

Current 11 CFR 104.3(d) describes the
requirements for reporting debts and
obligations. The final rules amend this
paragraph to set forth the new reporting
requirements for loans derived from
advances on a candidate’s brokerage
account, credit card, home equity line of
credit and other lines of credit and for
bank loans made to candidates. First,
the introductory language of paragraph
(d) is amended to make clear that these
advances must be reported if they are
used for the candidate’s campaign even
if the advances were received before the
individual became a candidate for
federal office. Second, the reference to
“candidate” in paragraph (d)(1) is
deleted to exclude bank loans to
candidates from the reporting
requirements of that paragraph. Instead
of paragraph (d)(1), bank loans to
candidates must now be reported in
accordance with paragraph (d)(4) in
Schedule C-1 or C-P-1. Political
committees must continue to report the
information listed in paragraph (d)(1) in
Schedule C-1 and C-P-1.

The final rules add a new section
104.3(d)(4) to describe the information
that must be disclosed in the report
about loans to candidates, including
bank loans. The new paragraph requires
authorized committees to disclose loans
derived from an advance from a
candidate’s brokerage account, credit
card, or line of credit on Schedules C,
C-P, C-1, and C-P-1. Current
Schedules C, C-P, C—1 and C-P—1 have
not been revised to reflect the new
reporting requirements for loans to
candidates from financial institutions.
Rather, the instructions to Schedules C,
C-P, C-1 and C-P-1, and to the Detailed
Summary Pages for Forms 3 and 3P, will
be modified to reflect the new reporting
requirements under new section
104.3(d)(4). Revisions to the instructions
to these schedules will be transmitted to
Congress at a later point, and will
become effective at the same time as the
amendments to the regulations. The
revised instructions will be posted on
the Commission’s Web site
(www.fec.gov) and will be available to
the public through the Commission’s
Information Division.

Under new section 104.3(d)(4),
committees are required to disclose the
following information: date, amount and
interest rate of the loan; name and
address of the lending institution; and
type and value of collateral or security,
if any. The Commission did not receive
any comments pertaining to this section.

11 CFR 104.8 Uniform Reporting of
Receipts

Current 11 CFR 104.8 requires that
certain receipts, including loans, be
disclosed on Schedule A. The final rules
add new paragraph (g) to section 104.8
to describe how receipt of bank loans to
candidates and loans derived from an
advance from a candidate’s brokerage
account, credit card, or line of credit
must be reported on Schedule A. When
the candidate’s committee receives the
funds directly from the lending
institution or from the candidate (as a
loan or a contribution, as a gift), it is
reported as an itemized entry on
Schedule A. A cross reference to section
100.7(b)(22)(iii) is also included in new
section 104.8(g) regarding the reporting
of loans obtained solely for the
candidate’s routine living expenses.
Unlike the proposed rules, the
committee is not required to report loan
disbursements to the candidate. Also,
the loan must be continuously reported
on Schedule C or C-P until it is
extinguished. The candidate may
choose either to loan or to contribute, as
a gift, the loan proceeds to the
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authorized committee.* If the money is
designated as a contribution when the
authorized committee reports the
receipt, then the authorized committee
cannot repay the underlying loan to the
financial institution. Any repayment of
the underlying loan would constitute
conversion of campaign funds for
personal use and is prohibited by 11
CFR 113.2(d). The reporting
requirements remain the same. The
contribution, as a gift, from the
candidate to the authorized committee
must be reported as an itemized receipt
in Schedule A. The underlying loan
must be reported on the Schedule C-1
or C-P-1.

11 CFR 104.9 Uniform Reporting of
Disbursements

Current 11 CFR 104.9 requires that
certain disbursements, including loan
repayments, be disclosed on Schedule
B. The final rules add new paragraph (f)
to section 104.9 to explain how
repayments of bank loans to candidates
and loans derived from an advance from
a candidate’s brokerage account, credit
card, or line of credit are to be reported
on Schedule B. Repayment by the
candidate’s committee to the lending
institution or the candidate is reported
as an itemized entry on Schedule B.
Unlike the proposed rules, the
committee is not required by the final
rules to report repayments by the
candidate to the lending institution.

11 CFR 104.14 Formal Requirements
Regarding Reports and Statements

Unlike the regulations for bank loans
to political committees, the final rules
do not require principal campaign
committees to submit to the
Commission loan agreements or similar
documents that are connected with a
bank loan to the candidate or a loan
derived from an advance from a
candidate’s brokerage account, credit
card, or line of credit. However, the
alternative reporting approach, which
the Commission has adopted in the final
rules, contemplates that in lieu of
requiring the candidate’s committee to
disclose detailed information about
these loans, the final rules would
require candidates to preserve records
pertaining to bank loans to the
candidates or loans derived from an
advance from a candidate’s brokerage
account, credit card, or line of credit.
This will enable the Commission to
conduct investigations and audits when
necessary, pursuant to the enforcement
and audit authority. See 2 U.S.C. 437g

4 The contribution is not subject to contribution
limitations in 2 U.S.C. 441a(a). See Buckley v.
Valeo, 424 U.S. 1 (1976).

and 438(b). Therefore, the final rules
added new paragraph (b)(4) to section
104.14 that lists the following types of
documents that candidates must
preserve for three years following the
date of the election for which they were
candidates:

a. Records that demonstrate the
ownership of the accounts or assets
securing the loans such as statements
for accounts that identify the account
holders, the owners of the credit card
account, and the names on the deed for
the home used for a line of credit;

b. Copies of the executed loan
agreements and all security and
guarantee statements;

c. Statements of account for all
accounts used to secure any loan for the
period the loan is outstanding such as
brokerage accounts or credit card
accounts, and statements on any line of
credit account that was used for the
purpose of influencing the candidate’s
election for Federal office;

d. For brokerage loans or other loans
secured by financial assets,
documentation to establish the source of
the funds in the account at the time of
the loan; and

e. Documentation (check copies etc.)
for all payments made on the loan by
any person.

The NPRM solicited comments on
whether to require the candidate’s
principal campaign committee to submit
loan agreements and similar documents
on loans derived from an advance from
a candidate’s brokerage account, credit
card, or line of credit when the
committee files Schedule D. The
Commission did not receive any
comments on this issue. Because the
Commission has decided to adopt the
alternative reporting approach, the
candidate’s principal campaign
committee is not required to submit
these documents.

The Commission, however, did
receive a comment concerning the
documents that are required to be
maintained under section 104.14. The
NPRM listed the Federal Reserve’s Form
T—4 as among the documents that must
be maintained for three years. The
commenter stated that non-purpose
credit extended from margin accounts
does not require a Form T—4. Only those
that are extended from non-purpose
credit accounts require Form T—4. Also,
the brokerage firms generally retain the
forms and do not necessarily provide a
copy to the customer. Therefore,
authorized committees do not need to
maintain copies of Form T—4 in their
files.

Conforming Amendment

11 CFR 113.1 Definitions

Under the final rules, the third party
payments provisions of the definition of
“personal use” in 11 CFR 113.1(g)(6) is
amended to include a repayment,
endorsement, guarantee, or co-signature
of a loan derived from a candidate’s
brokerage account, credit card, home
equity line of credit, or other line of
credit and used for the candidate’s
routine living expenses within the
meaning of “payment.” A cross
reference to section 100.7(b)(22) is
included in this paragraph.

Additional Topics on Which No
Changes to the Rules Are Being Made

Margin Requirements

The NPRM stated that a loan derived
from a brokerage account is obtained by
opening a non-purpose credit account.
The commenter pointed out that non-
purpose credit can also be extended
from margin accounts but they are
subject to the limitations and
regulations of Regulation T, 12 CFR part
220. Under 12 CFR 220.6(e), however,
non-purpose credit accounts are not
subject to Regulation T’s margin
requirements but are subject to the rules
of the self regulating organizations
(“SRO”) that regulate the exchanges.
Recognizing that non-purpose credit
accounts contain similar inherent risks
to margin accounts, the two largest SRO,
the New York Stock Exchange (“NYSE”)
and the National Association of
Securities Dealers (“NASD”’),
established minimum maintenance
margins for non-purpose credit accounts
that are applicable to the members in
their exchanges.> Generally, the
minimum maintenance margin is 25
percent.® That is, a customer must
maintain securities valued at 125
percent of the outstanding non-purpose
credit. Individual brokerage firms may
require higher maintenance margins.

5Margin is the amount paid by the customer
when using the broker’s credit to purchase
securities. The maintenance margin is the minimum
margin that must be held or maintained in an
account. As long as the value of the equity in the
customer’s account exceeds the maintenance
margin, the customer is not required to make
payments on the loan. A margin call occurs when
the value of a customer’s account falls below the
maintenance margin and the brokerage firm issues
a demand to a customer to deposit more cash or
securities into the account so that the value of the
account increases to at least the maintenance
margin.

6 However, the Federal Reserve Board may amend
Regulation T to change the minimum maintenance
for margin accounts. Also, the SRO may change the
maintenance margin for non-purpose credit account
with the approval of the Securities and Exchange
Commission (SEC).
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Brokerage firms are supposed to issue
a margin call if the equity in a
customer’s non-purpose credit account
falls below the maintenance margin.
Both the NYSE and the NASD, however,
allow firms not to issue a margin call if
the firm is willing to take a charge
against its net capital, pursuant to SEC
Rule 15¢3-1, for the amount the
customer would have been required to
deposit to meet the margin call.” See
NYSE Rule 431(e)(7) and NASD Rule
2520(e)(7).

Although this practice may be
considered to be in the ordinary course
of business, nevertheless, the candidate
would receive something of value—not
having to deposit additional cash or
securities into an account—for free.
Essentially, the brokerage firm is
providing additional collateral to the
candidate without being compensated.
Even though the brokerage firm may
provide the same service to other
customers who are not seeking Federal
office, the Commission has determined
that services offered free of charge by
corporations in the ordinary course of
business for promotional or good will
purposes (if these services might
otherwise have required consideration)
are prohibited by 2 U.S.C. 441b. See
Advisory Opinions 1996—2, 1988-25,
1988—12. Moreover, by not making the
margin call, the candidate has increased
his or her risk exposure and may be less
likely to be able to repay the loan.

In the NPRM, the Commission sought
comments on whether a brokerage firm
that makes a charge against net capital
may, under certain circumstances,
provide something of value to
candidates which is prohibited by 2
U.S.C. 441b. The Commission did not
receive any comments on this issue.
Given the analysis above, the
Commission has concluded that
brokerage firms that take a charge
against their net capital instead of
making a margin call on non-purpose
credit accounts used by candidates to
finance their campaign are making an
unlawful corporate contribution. The
final rules do not specifically address
this issue because the Federal Reserve
Board and the Securities and Exchange
Commission have primary jurisdiction
over these transactions. Rather, should
the situation arise, the Commission may
address this issue on a case-by-case
basis through its enforcement or
advisory opinion processes.

7 This practice is not available to non-purpose
credit extended from margin accounts because the
Federal Reserve Board’s Regulation T requires that
brokers issue a margin call when a margin account
falls below the maintenance margin.

Repayment and Termination

Loans derived from a candidate’s
brokerage account, credit card account,
home equity line of credit, or other lines
of credit, present several repayment
issues. Under 2 U.S.C. 432(e)(2), a
candidate is considered an agent of the
authorized committee when obtaining a
loan for use in connection with the
candidate’s campaign for federal office.
As such, the authorized committee
currently has a continuing obligation to
report the loan until it is repaid to the
lending institution. In practice,
customers are not required to make
payments on the loans derived from a
brokerage account unless the value of
the non-purpose credit account falls
below the maintenance margin. If the
securities in margin and non-purpose
credit accounts continually increase in
value, then the customer does not have
to make any payments. Thus, a
candidate could maintain a loan balance
well after the candidate is no longer
seeking federal office.

Currently, a committee reports the
disposition and repayment of its loans,
including loans to the candidate that are
used for campaign purposes, before it
can terminate. For purposes of
determining the disposition of these
loans, the Commission sought
comments on when a brokerage loan
should be considered repaid in full and
on when a committee can terminate.
The Commission did not receive any
comments on these questions.

Because the Commission has adopted
the alternative reporting approach, the
candidate’s principal campaign
committee no longer must report the
candidate’s repayments directly to the
lending institution. Thus, the committee
may terminate once it has repaid the
loans made to the committee even if the
underlying loan remains outstanding
against the candidate. However, it is
important to note that the candidate
must still preserve the records described
in new section 104(b)(4) for three years
after the election even if the committee
terminates before that date.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The attached final rules do not have
a significant economic impact on a
substantial number of small entities.
The final rules implement the changes
to the FECA expressly permitting
candidates to obtain loans from a wider
range of financial institutions. This
increases the flexibility that candidates
would have to seek financing for their
campaigns. The requirement to report
loans derived from an advance from a

candidate’s brokerage account, credit
card, or line of credit only impacts the
candidates and their campaign
committees. It does not have a
significant economic impact on these
committees because they are already
required to report all loans that are
made in connection with a federal
campaign. In fact, the reporting
requirements in the final rules are
minimal. The changes will not cause
committees to devote much additional
time or resources to comply with the
reporting requirements. Therefore, the
attached final rules do not have a
significant economic impact on a
substantial number of small entities.

List of Subjects
11 CFR Part 100

Elections.
11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting and
recordkeeping requirements.

11 CFR Part 113

Campaign funds.

For the reasons set out in the
preamble, Subchapter A, Chapter I of
title 11 of the Code of Federal
Regulations is amended as follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for part 100
continues to read as follows:

Authority: 2 U.S.C. 431, 434(a)(11),
438(a)(8).

2.11 CFR 100.7 is amended by
revising the introductory text of
paragraph (b)(11) and adding new
paragraph (b)(22) to read as follows:

§100.7. Contribution (2 U.S.C. 431(8)).

* * * * *

(b) * * *
(11) A loan of money by a State bank,
a federally chartered depository
institution (including a national bank)
or a depository institution whose
deposits and accounts are insured by
the Federal Deposit Insurance
Corporation or the National Credit
Union Administration is not a
contribution by the lending institution if
such loan is made in accordance with
applicable banking laws and regulations
and is made in the ordinary course of
business. A loan will be deemed to be
made in the ordinary course of business
if it: Bears the usual and customary
interest rate of the lending institution
for the category of loan involved; is
made on a basis which assures
repayment; is evidenced by a written
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instrument; and is subject to a due date
or amortization schedule. Such loans
shall be reported by the political
committee in accordance with 11 CFR
104.3(a) and (d). Each endorser or
guarantor shall be deemed to have
contributed that portion of the total
amount of the loan for which he or she
agreed to be liable in a written
agreement, except that, in the event of
a signature by the candidate’s spouse,
the provisions of 11 CFR
100.7(a)(1)(i)(D) shall apply. Any
reduction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by each
endorser or guarantor in such written
agreement. In the event that such
agreement does not stipulate the portion
of the loan for which each endorser or
guarantor is liable, the loan shall be
considered a contribution by each
endorser or guarantor in the same
proportion to the unpaid balance that
each endorser or guarantor bears to the
total number of endorsers or guarantors.
For purposes of this paragraph (b)(11),
an overdraft made on a checking or
savings account, other than the personal
account of a candidate, shall be
considered a contribution by the bank or
institution unless: The overdraft is made
on an account which is subject to
automatic overdraft protection; the
overdraft is subject to a definite interest
rate which is usual and customary; and
there is a definite repayment schedule.
However, this paragraph (b)(11) shall
not apply to any loan of money derived
from an advance on a candidate’s
brokerage account, credit card, home
equity line of credit, or other lines of
credit described in paragraph (b)(22) of
this section.

* * * * *

(22) (i) Any loan of money derived
from an advance on a candidate’s
brokerage account, credit card, home
equity line of credit, or other line of
credit available to the candidate,
including an overdraft made on a
personal checking or savings account of
a candidate, provided that:

(A) Such loan is made in accordance
with applicable law and under
commercially reasonable terms; and

(B) The person making such loan
makes loans derived from an advance
on a candidate’s brokerage account,
credit card, home equity line of credit,
or other line of credit in the normal
course of the person’s business.

(i) Each endorser, guarantor, or co-
signer shall be deemed to have
contributed that portion of the total
amount of the loan derived from an
advance on a candidate’s brokerage
account, credit card, home equity line of

credit, or other line of credit available
to the candidate, for which he or she
agreed to be liable in a written
agreement, including a loan used for the
candidate’s routine living expenses.
Any reduction in the unpaid balance of
the loan, advance, or line of credit shall
reduce proportionately the amount
endorsed or guaranteed by each
endorser or guarantor in such written
agreement. In the event that such
agreement does not stipulate the portion
of the loan, advance, or line of credit for
which each endorser, guarantor, or co-
signer is liable, the loan shall be
considered a contribution by each
endorser or guarantor in the same
proportion to the unpaid balance that
each endorser, guarantor, or co-signer
bears to the total number of endorsers or
guarantors. However, if the spouse of
the candidate is the endorser, guarantor,
or co-signer, the spouse shall not be
deemed to make a contribution if:

(A) For a secured loan, the value of
the candidate’s share of the property
used as collateral equals or exceeds the
amount of the loan that is used for the
candidate’s campaign; or

(B) For an unsecured loan, the amount
of the loan used for in connection with
the candidate’s campaign does not
exceed one-half of the available credit
extended by the unsecured loan.

(iii) (A) A loan derived from an
advance on a candidate’s brokerage
account, credit card, home equity line of
credit, or other line of credit available
to the candidate, that is used by the
candidate solely for routine living
expenses, as described in 11 CFR
100.8(b)(22), does not need to be
reported under 11 CFR part 104
provided that the loan, advance, or line
of credit is repaid exclusively from the
personal funds of the candidate or
payments that would have been made
irrespective of the candidacy pursuant
to 11 CFR 113.1(g)(6).

(B) Any repayment, in part or in
whole, of the loan, advance, or line of
credit described in paragraph
(b)(22)(iii)(A) of this section by the
candidate’s authorized committee
constitutes the personal use of campaign
funds and is prohibited by 11 CFR
113.2.

(C) Any repayment or forgiveness, in
part or in whole, of the loan, advance,
or line of credit described in paragraph
(b)(22)(iii)(A) of this section by a third
party (other than a third party whose
payments are permissible under 11 CFR
113.1(g)(6)) or the lending institution is
a contribution, subject to the limitations
and prohibitions of 11 CFR parts 110
and 114, and shall be reported under 11
CFR part 104.

(D) Notwithstanding paragraph
(b)(22)(iii)(A) of this section, the portion
of any loan or advance from a
candidate’s brokerage account, credit
card account, home equity line of credit,
or other line of credit that is used for the
purpose of influencing the candidate’s
election for Federal office shall be
reported under 11 CFR part 104.

(iv) The candidate’s authorized
committee may repay a loan from the
candidate that is derived from an
advance on a candidate’s brokerage
account, credit card, home equity line of
credit, or other line of credit available
to the candidate, directly to the
candidate or the original lender. The
amount of the repayment shall not
exceed the amount of the principal used
for the purpose of influencing the
candidate’s election for Federal office
and interest that has accrued on that
principal.

(v) Loans derived from an advance on
a candidate’s brokerage account, credit
card, home equity line of credit, or other
line of credit available to the candidate
shall be reported by the candidate’s
principal campaign committee in
accordance with 11 CFR part 104.

3. 11 CFR 100.8 is amended by
revising the introductory text of
paragraph (b)(12) and adding new
paragraph (b)(24) to read as follows:

§100.8 Expenditure (2 U.S.C. 431(9)).
* * * * *

(b) * % %

(12) A loan of money by a State bank,
a federally chartered depository
institution (including a national bank)
or a depository institution whose
deposits and accounts are insured by
the Federal Deposit Insurance
Corporation or the National Credit
Union Administration is not an
expenditure by the lending institution if
such loan is made in accordance with
applicable banking laws and regulations
and is made in the ordinary course of
business. A loan will be deemed to be
made in the ordinary course of business
if it: Bears the usual and customary
interest rate of the lending institution
for the category of loan involved; is
made on a basis which assures
repayment; is evidenced by a written
instrument; and is subject to a due date
or amortization schedule. Such loans
shall be reported by the political
committee in accordance with 11 CFR
104.3(a) and (d). Each endorser or
guarantor shall be deemed to have
contributed that portion of the total
amount of the loan for which he or she
agreed to be liable in a written
agreement, except that, in the event of
a signature by the candidate’s spouse,
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the provisions of 11 CFR
100.7(a)(1)(i)(D) shall apply. Any
reduction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by each
endorser or guarantor in such written
agreement. In the event that the loan
agreement does not stipulate the portion
of the loan for which each endorser or
guarantor is liable, the loan shall be
considered an expenditure by each
endorser or guarantor in the same
proportion to the unpaid balance that
each endorser or guarantor bears to the
total number of endorsers or guarantors.
For the purpose of this paragraph
(b)(12), an overdraft made on a checking
or savings account shall be considered
an expenditure unless: The overdraft is
made on an account which is subject to
automatic overdraft protection; and the
overdraft is subject to a definite interest
rate and a definite repayment schedule.
However, this paragraph (b)(12) shall
not apply to any loan of money derived
from an advance on a candidate’s
brokerage account, credit card, home
equity line of credit, or other lines of
credit described in paragraph (b)(24) of
this section.

* * * * *

(24) Any loan of money derived from
an advance on a candidate’s brokerage
account, credit card, home equity line of
credit, or other line of credit available
to the candidate, as defined in 11 CFR
100.7(b)(22).

* * * * *

PART 104—REPORTS BY POLITICAL
COMMITTEES (2 U.S.C. 434)

4. The authority citation for part 104
continues to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432 (i), 434, 438(a), 438(b), 439a.

5. 11 CFR 104.3 is amended as
follows:

a. Revise paragraph (a)(3)(vii)(B);

b. Revise paragraph (b)(2)(iii)(A);

c. Revise paragraph (b)(4)(iii);

d. Remove and reserve paragraph
(b)(4)(iv);

e. Revise the introductory text of
paragraph (d);

f. Revise the introductory text of
paragraph (d)(1);

g. Revise paragraph (d)(2);

h. Revise paragraph (d)(3); and

i. Add paragraph (d)(4).

The revisions and additions read as
follows:

§104.3 Contents of reports (2 U.S.C.
434(b), 439(a))

(a) * x %

(3) * *x %

(Vii) EE

(A) Loans made, guaranteed, or
endorsed by a candidate to his or her
authorized committee including loans
derived from a bank loan to the
candidate or from an advance on a
candidate’s brokerage account, credit
card, home equity line of credit, or other
lines of credit described in 11 CFR
100.7(b)(22) and 100.8(b)(24); and

(b) * % %

(2] * % %

(111) * K %

(A) Repayment of loans made,
guaranteed, or endorsed by the
candidate to his or her authorized
committee including loans derived from
a bank loan to the candidate or from an
advance on a candidate’s brokerage
account, credit card, home equity line of
credit, or other lines of credit described
in 11 CFR 100.7(b)(22) and 100.8(b)(24);
* * * * *

(4) EE

(iii) Each person who receives a loan
repayment, including a repayment of a
loan of money derived from an advance
on a candidate’s brokerage account,
credit card, home equity line of credit,
or other lines of credit described in 11
CFR 100.7(b)(22) and 100.8(b)(24), from
the reporting committee during the
reporting period, together with the date
and amount of such loan repayment;

(iv) [Reserved]

* * * * *

(d) Reporting debts and obligations.
Each report filed under 11 CFR 104.1
shall, on Schedule C or D, as
appropriate, disclose the amount and
nature of outstanding debts and
obligations owed by or to the reporting
committee. Loans, including a loan of
money derived from an advance on a
candidate’s brokerage account, credit
card, home equity line of credit, or other
lines of credit described in 11 CFR
100.7(b)(22), obtained by an individual
prior to becoming a candidate for use in
connection with that individual’s
campaign shall be reported as an
outstanding loan owed to the lender by
the candidate’s principal campaign
committee, if such loans are outstanding
at the time the individual becomes a
candidate. Where such debts and
obligations are settled for less than their
reported amount or value, each report
filed under 11 CFR 104.1 shall contain
a statement as to the circumstances and
conditions under which such debts or
obligations were extinguished and the
amount paid. See 11 CFR 116.7.

(1) In addition, when a political
committee obtains a loan from, or
establishes a line of credit at, a lending
institution as described in 11 CFR
100.7(b)(11) and 100.8(b)(12), it shall

disclose in the report covering the
period when the loan was obtained, the
following information on schedule C-1
or C-P-1:

* * * * *

(2) The political committee shall
submit a copy of the loan or line of
credit agreement which describes the
terms and conditions of the loan or line
of credit when it files Schedule C-1 or
C-P-1. This paragraph (d)(2) shall not
apply to any Schedule C-1 or C-P-1
that is filed pursuant to paragraph (d)(4)
of this section.

(3) The political committee shall file
in the next due report a Schedule C-1
or C—P-1 each time a draw is made on
a line of credit, and each time a loan or
line of credit is restructured to change
the terms of repayment. This paragraph
(d)(3) shall not apply to any Schedule
C—-1 or C-P-1 that is filed pursuant to
paragraph (d)(4) of this section.

(4) When a candidate obtains a bank
loan or loan of money derived from an
advance on the candidate’s brokerage
account, credit card, home equity line of
credit, or other line of credit described
in 11 CFR 100.7(b)(22) and 100.8(b)(24)
for use in connection with the
candidate’s campaign, the candidate’s
principal campaign committee shall
disclose in the report covering the
period when the loan was obtained, the
following information on Schedule C-1
or C-P-1:

(i) The date, amount, and interest rate
of the loan, advance, or line of credit;

(ii) The name and address of the
lending institution; and

(iii) The types and value of collateral
or other sources of repayment that
secure the loan, advance, or line of
credit, if any.

* * * * *

6. 11 CFR 104.8 is amended by adding
paragraph (g) to read as follows:

§104.8 Uniform reporting of receipts.

* * * * *

(g) The principal campaign committee
of the candidate shall report the receipt
of any bank loan obtained by the
candidate or loan of money derived
from an advance on a candidate’s
brokerage account, credit card, home
equity line of credit, or other lines of
credit described in 11 CFR 100.7(b)(22)
and 100.8(b)(24), as an itemized entry of
Schedule A as follows:

(1) The amount of the loan that is
used in connection with the candidate’s
campaign shall be reported as an
itemized entry on Schedule A.

(2) See 11 CFR 100.7(b)(22)(iii) for
special reporting rules regarding certain
loans used for a candidate’s routine
living expenses.
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7.11 CFR 104.9 is amended by adding
paragraph (f) to read as follows:

§104.9 Uniform reporting of
disbursements.
* * * * *

(f) The principal campaign committee
of the candidate shall report its
repayment to the candidate or lending
institution of any bank loan obtained by
the candidate or loan of money derived
from an advance on a candidate’s
brokerage account, credit card, home
equity line of credit, or other lines of
credit described in 11 CFR 100.7(b)(22)
and 100.8(b)(24) as an itemized entry on
Schedule B.

8. Amend § 104.14 by revising
paragraph (b) to read as follows:

§104.14 Formal requirements regarding
reports and statements.
* * * * *

(b) Each political committee or other
person required to file any report or
statement under this subchapter shall
maintain all records as follows:

(1) Maintain records, including bank
records, with respect to the matters
required to be reported, including
vouchers, worksheets, receipts, bills and
accounts, which shall provide in
sufficient detail the necessary
information and data from which the
filed reports and statements may be
verified, explained, clarified, and
checked for accuracy and completeness;

(2) Preserve a copy of each report or
statement required to be filed under 11
CFR parts 102 and 104, and all records
relevant to such reports or statements;

(3) Keep all reports required to be
preserved under this section available
for audit, inspection, or examination by
the Commission or its authorized
representative(s) for a period of not less
that 3 years after the report or statement
is filed (See 11 CFR 102.9(c) for
requirements relating to preservation of
records and accounts); and

(4) Candidates, who obtain bank loans
or loans derived from an advance from
the candidate’s brokerage account,
credit card, home equity line of credit,
or other lines of credit available to the
candidate, must preserve the following
records for three years after the date of
the election for which they were a
candidate:

(i) Records to demonstrate the
ownership of the accounts or assets
securing the loans;

(ii) Copies of the executed loan
agreements and all security and
guarantee statements;

(iii) Statements of account for all
accounts used to secure any loan for the
period the loan is outstanding such as
brokerage accounts or credit card

accounts, and statements on any line of
credit account that was used for the
purpose of influencing the candidate’s
election for Federal office;

(iv) For brokerage loans or other loans
secured by financial assets,
documentation to establish the source of
the funds in the account at the time of
the loan; and

(v) Documentation for all payments
made on the loan by any person.
* * * * *

PART 113—EXCESS CAMPAIGN
FUNDS AND FUNDS DONATED TO
SUPPORT FEDERAL OFFICEHOLDER
ACTIVITIES (2 U.S.C. 439a)

9. The authority citation for part 113
continues to read as follows:

Authority: 2 U.S.C. 432(h), 438 (a)(8), 439a,
441a.

10. 11 CFR 113.1 is amended by
revising the introductory text in
paragraph (g)(6) to read as follows:

§113.1 Definitions (2 U.S.C. 439a).

* * * * *

(g] * % %

(6) Third party payments.
Notwithstanding that the use of funds
for a particular expense would be a
personal use under this section,
payment of that expense by any person
other than the candidate or the
campaign committee shall be a
contribution under 11 CFR 100.7 to the
candidate unless the payment would
have been made irrespective of the
candidacy. ‘“Payment” includes
repayment, endorsement, guarantee, or
co-signature of a loan described in 11
CFR 100.7(b)(22) and used for the
candidate’s routine living expenses.
Examples of payments considered to be
irrespective of the candidacy include,
but are not limited to, situations
where—

* * * * *

Dated: May 24, 2002.
David M. Mason,
Chairman, Federal Election Commaission.
[FR Doc. 02-13689 Filed 6—-3—-02; 8:45 am)|]
BILLING CODE 6715-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1710

RIN 2550-AA20
Corporate Governance

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Final regulation.

SUMMARY: The Office of Federal Housing
Enterprise Oversight (OFHEOQ) is
responsible for ensuring the safety and
soundness of the Federal National
Mortgage Association and the Federal
Home Loan Mortgage Corporation
(Enterprises). In furtherance of that
responsibility, OFHEO is issuing a final
regulation to set forth minimum
standards with respect to corporate
governance practices and procedures of
the Enterprises.

EFFECTIVE DATE: August 5, 2002.

FOR FURTHER INFORMATION CONTACT:
David W. Roderer, Deputy General
Counsel, telephone (202) 414-3804 (not
a toll-free number); or Isabella W.
Sammons, Associate General Counsel,
telephone (202) 414-3790 (not a toll-free
number); Office of Federal Housing
Enterprise Oversight, Fourth Floor, 1700
G Street, NW., Washington, DC 20552.
The telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:
Background

Title XIII of the Housing and
Community Development Act of 1992,
Pub. L. 102-550, titled the Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992 (Act) (12
U.S.C. 4501 et seq.) established OFHEO
as an independent office within the
Department of Housing and Urban
Development to ensure that the Federal
National Mortgage Association (Fannie
Mae) and the Federal Home Loan
Mortgage Corporation (Freddie Mac)
(collectively, the Enterprises) are
adequately capitalized and operate
safely and in compliance with
applicable laws, rules, and regulations.

The Enterprises were established and
operate under the authority of their
respective Federal chartering acts as
government-sponsored, privately owned
corporations, to be directed by their
respective boards of directors to fulfill
the public purpose of providing a stable
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secondary market for residential
mortgages.!

Corporate Governance

Corporate governance involves the
relationships between an Enterprise, its
management, board of directors,
shareholders, regulators, and other
stakeholders. It provides the structure
through which the business objectives
and strategies of the Enterprises are set
as well as delineating the means of
attaining those objectives and
monitoring business performance. The
chartering acts contain several
provisions related to matters of
corporate governance. For example,
Congress therein provided for
establishing principal offices, board
member composition and qualifications,
board of director powers, compensation
of executive officers and employees, and
common and preferred stock. The
chartering acts, however, are silent with
respect to other corporate governance
provisions that are commonly addressed
for state-chartered corporations under
State law.

In recent years, regulators, investor
organizations, stock exchanges, and
corporations themselves have increased
their focus on the importance of sound
corporate governance practices and
procedures to ensure the long-term
success of corporations. Sound
corporate governance practices and
procedures are essential to the safe and
sound operations of the Enterprises and
accomplishment of their public policy
purposes. As one Enterprise noted in its
comments to the proposed regulation,
“[a] well-qualified and effective board of
directors is one of the most important
elements in maintaining the safety and
soundness of a financial institution.”
Thus, corporate governance is one
category of risk and risk management
that is examined by OFHEO under its
annual risk-based examination program
and the subject of additional policy
guidance.

1 Consistent with the purposes of the chartering
acts, the Enterprises are authorized, among other
things, to provide stability in the secondary market
for residential mortgages; respond appropriately to
the private capital market; provide ongoing
assistance to the secondary market for residential
mortgages (including activities relating to mortgages
on housing for low- and moderate-income families
involving a reasonable economic return that may be
less than the return earned on other activities) by
increasing the liquidity of mortgage investments
and improving the distribution of investment
capital available for residential mortgage financing;
and promote access to mortgage credit throughout
the United States (including central cities, rural
areas, and underserved areas) by increasing the
liquidity of mortgage investments and improving
the distribution of investment capital available for
residential mortgage financing. See 12 U.S.C. 1716,
with respect to Fannie Mae, and 12 U.S.C. note to
1451, with respect to Freddie Mac.

Examination and Guidance With
Respect to Corporate Governance

In furtherance of its safety and
soundness supervisory responsibilities,
OFHEO routinely conducts risk-based
examinations of each Enterprise in four
categories: credit, market risk,
operations, and corporate governance.
As described in the Examination
Handbook (Dec. 1998),2 the corporate
governance category is comprised of
four programs: (1) The Board
Governance Program, which assesses
the manner in which the Board of
Directors discharges its duties and
responsibilities in governing the
Enterprise; (2) the Management
Processes Program, which assesses the
processes used to drive behaviors to
support the defined corporate goals,
standards, and risk tolerances of the
Enterprise; (3) the Audit Program,
which assesses the appropriateness of
reliance of the Board of Directors
management on internal or external
audits; and lastly, (4) the Management
Information Program, which assesses
the effectiveness, accuracy, and
completeness of information and
reports. The factors and criteria used to
assess and evaluate the four program
areas are set forth in Risk-based
Examinations—Evaluation Criteria
(Evaluation Criteria).3

In addition to safety and soundness
standards contained in the Examination
Handbook and the Evaluation Criteria,
OFHEO has issued safety and soundness
policy guidelines. To date, the
guidelines address minimum safety and
soundness requirements and safety and
soundness standards for information.
The policy guideline, titled Minimum
Safety and Soundness Requirements,
sets forth in broad terms various
minimum board and management
responsibilities and functions.*

Corporate Governance Regulation

To further support the supervisory
scheme with respect to corporate
governance, OFHEO issued a proposed
corporate governance regulation,
published in the Federal Register on
September 12, 2001.5 The proposed
regulation builds upon and reinforces
the annual risk-based examination and
supervisory program in that it restates
and amplifies upon the minimum safety
and soundness standards affecting the

2 Examination Handbook (Dec. 1998), available at
http://www.ofheo.gov.

3 Risk-based Examinations—Evaluation Criteria,
EG-98-01 (Dec. 31, 1998), available at http://
www.ofheo.gov.

4 Minimum Safety and Soundness Requirements,
PG-00-001 (Dec. 19, 2000), available at http://
www.ofheo.gov.

566 FR 47557 (Sept. 12, 2001).

corporate governance policies and
practices of the Enterprises.

To a large extent, the minimum
corporate governance standards set forth
in the proposed regulation reflect the
current practices of the Enterprises and
the current supervisory standards of
OFHEO. OFHEO conducts a
comprehensive program of review of
corporate governance at each Enterprise.
Supervisory and examination policies
provide for oversight of all facets of
board and senior management attention
to their responsibilities. OFHEO has had
a significant portion of its examination
function focused on corporate
governance and conducts a vigorous
review of all areas determined to be of
importance. OFHEO has reported in
annual examination reports to Congress
that each Enterprise has met and
exceeded its safety and soundness
standards.

Response to Comments

OFHEO received eleven comment
letters on the proposed regulation.
Comment letters were received from (1)
Fannie Mae; (2) Freddie Mac; (3) the
Board Members of Fannie Mae; (4) the
Presidential appointees to the board of
Fannie Mae; (5) a former Board Member
of Fannie Mae; (6) a lawyer with Gibson,
Dunn & Crutcher LLP, who is the
Chairman of the American Bar
Association’s Committee on Corporate
Governance, on behalf of Fannie Mae;
(7) a Widener University professor, on
behalf of Freddie Mac; (8) a Georgetown
University Law Center professor, on
behalf of Freddie Mac; (9) the National
Association of Corporate Directors, an
educational, publishing, and consulting
organization on board leadership; (10)
FM Watch, a coalition of eight trade
associations; and (11) Consumer
Mortgage Coalition, an association of
national residential mortgage lenders
and servicers.

General Comments

Many of the comments addressed
general issues with the overall
regulation as proposed. Several of the
comments described the proposed
regulation as confusing. Some
comments insisted that the proposed
regulation should be withdrawn,
alleging lack of legal authority for
OFHEO to issue a regulation relating to
the corporate governance of the
Enterprises, inconsistency with
prevailing corporate governance
principles, lack of necessity in light of
supervisory examinations conducted by
OFHEOQ, and likely detrimental effect on
the ability of the Enterprises to attract
and retain quality board members and
senior management. Conversely, other
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commenters offered that the proposed
regulation is a good starting point, but
that OFHEO should strengthen the
proposal in various recommended ways
so as not to limit the supervisory
authority of the agency. Other
comments objected to certain provisions
as having no counterpart in the
regulatory schemes of the bank
regulatory agencies, or not being
appropriate to the Enterprises. Yet
others recommended the adoption of
additional and more stringent
provisions that would be similar to the
regulations or guidelines of bank
regulatory agencies.

As explained above, OFHEO is
responsible under the Act for ensuring
the safety and soundness of the
Enterprises. Congress charged OFHEO
with express statutory authority to do so
and to issue regulations to implement
and support its statutory
responsibilities. The proposed corporate
governance regulation was published in
furtherance of that authority and to
support the risk-based examination
process of the agency. The OFHEO
regulation neither supplants nor
displaces traditional standards of
corporate governance as commonly
defined by State laws regarding the
relationships of corporate board
members and management to
shareholders and other stakeholders.
Indeed, § 1710.10 of the final regulation
explicitly clarifies the applicability of
such standards to the Enterprises. In
contrast, the regulation in largest part
sets minimum standards pertaining to
the safe and sound operations of the
Enterprises under the Act and the
respective chartering acts of the
Enterprises.

Notably, the comments of both
Enterprises and others reflect
recognition of the examination program
and supervisory process of OFHEO,
including the appropriate supervisory
role of the agency in relation to the
corporate governance practices and
procedures of the Enterprises. Indeed,
both Enterprises highlighted that the
results of recent examinations indicate
that OFHEO has determined that they
met or exceeded the examination
standards in regard to such matters.
That is, no commenter asserted that
OFHEO lacks statutory authority to
oversee and examine the corporate
governance program of the Enterprises.

In order to carry out its statutory role
and responsibilities, OFHEO is broadly
empowered to determine the manner in
which it oversees the safe and sound
operation of the Enterprises and how it
conducts examinations and the scope of
such examinations. As set forth in the
Examination Handbook, OFHEO

reviews corporate governance matters as
an area of risk appropriately subject to

examination and oversight to ensure the
safety and soundness of the Enterprises.

The proposed corporate governance
regulation, however, differs from the
regulatory scheme adopted by the bank
regulatory agencies. As several
comments noted, the Enterprises are not
banks or thrift institutions, inasmuch as
the Enterprises do not engage in deposit
taking or origination of commercial or
consumer loans. Most significantly, the
Enterprises have no federal deposit
insurance. The Enterprises, however, do
enjoy a special status under their
federally granted charters. OFHEO,
therefore, has fashioned standards to
reflect the nature of the Enterprises that
generally employ as models the
regulatory regimes of bank regulatory
agencies without imposing the
numerous transaction-related limits and
constraints that affect insured banks and
thrift institutions. The bank regulatory
scheme also imposes stringent conflict-
of-interest requirements with respect to
insider relationships and transactions
beyond the management and corporate
governance standards applicable to
other companies that are not subject to
specific requirements under this
regulation.

Assertions that the regulation will
engender confusion and be detrimental
to the ability of the Enterprises to attract
and retain qualified board members and
senior management, and those contrary
assertions that the regulation should go
further are addressed below. In
responding to the specific comments,
OFHEDO is guided primarily by
pragmatic objectives for which the
comments themselves call, that is, to
clarify the relationship of the board of
directors with management; to support
the examination function by providing
both greater transparency and
enforceability to supervisory standards;
and to ensure clarity of the regulation
without narrowing the supervisory
prerogatives of OFHEO. These
objectives guide the changes to the
proposed regulation that OFHEO is
adopting in the final regulation.

Specific Comments
Section 1710.1 Purpose

Proposed § 1710.1 reiterates that
OFHEDO is responsible under the Act for
ensuring the safety and soundness of the
Enterprises and that, in furtherance
thereof, the regulation sets forth certain
minimum standards with respect to the
corporate governance practices and
procedures of the Enterprises. As
explained above, the corporate
governance regulation establishes a

regulatory framework for the
performance of the safety and
soundness and supervisory
responsibilities of OFHEO under the
Act. OFHEOQ received no comments
specific to this proposed section and
adopts it as proposed with no
substantive change.

Section 1710.2 Definitions

As described below, OFHEO received
comments with respect to the
definitions of several of the defined
terms and adopts them as proposed and
deletes a few and adopts others as
modified to conform to changes
elsewhere in the regulation.

Agent, entity, and person. The
definitions of these terms are deleted as
they are not needed in connection with
proposed § 1710.14, discussed below.

Board member. The term was
proposed to mean a member of the
board of directors; and, for purposes of
subpart D of this part, the term “board
member” included a current or former
board member. The definition has been
modified by deleting the reference to
subpart D and to current or former board
members to conform with changes to
proposed §§1710.30 and 1710.31,
discussed below.

Conflict of interest. The definition of
this term is deleted as it is not needed
in connection with proposed § 1710.14,
discussed below.

Executive officer and senior executive
officer. The term “‘executive officer,”
was proposed to mean any senior
executive officer and any senior vice
president of an Enterprise and any
individual with similar responsibilities,
without regard to title, who is in charge
of a principal business unit, division, or
function of an Enterprise, or who
reports directly to the chairperson, vice
chairperson, chief operating officer, or
president of an Enterprise; and, for
purposes of subpart D (the
indemnification provisions), the term
“executive officer” included a current
or former executive officer. The term
“senior executive officer,” was
proposed to mean the chairperson of the
board of directors, chief executive
officer, chief financial officer, chief
operating officer, president, vice
chairperson, any executive vice
president of an Enterprise, and any
individual, without regard to title, who
has similar responsibilities.

Two commenters noted that the
definition of these terms differ from the
combined definition of “executive
officer”” adopted by OFHEQ in the
executive compensation regulation.®

612 CFR part 1770, 66 FR 47550 (Sept. 12, 2001).
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The comments recommended that the
proposed definition be conformed to the
definition set forth in the executive
compensation regulation, including the
provision that OFHEO will identify the
officers who are covered by the
definition.

OFHEO has determined not to make
the recommended changes. The
proposed definitions are essentially
similar to the definitions in the
executive compensation regulation and
do not warrant modification. In
addition, the provision that OFHEO will
identify the officers covered by the
specific requirements of 12 CFR part
1770 is not relevant to the corporate
governance regulation and will thus not
be incorporated into the final regulation.
Also see the discussion below under
proposed §1710.12. The definition has
been modified by deleting the reference
to subpart D and to current or former
board members to conform with changes
to proposed §§1710.30 and 1710.31,
discussed below.

Independent board member. The
definition of this term is deleted as
unnecessary. See the discussion below
under proposed §1710.11.

Legal expenses and payment. In
conformance with changes to proposed
§§1710.30 and 1710.31, discussed
below, the separate definitions of these
terms are unnecessary and are deleted.

Section 1710.10 Applicable Law

The proposed section required each
Enterprise to elect to follow the
corporate governance practices and
procedures of one of the following
bodies of law, to the extent such
provisions are not inconsistent with
applicable Federal law, rules, and
regulations: the law of the jurisdiction
in which the principal office of the
Enterprise is located; Delaware General
Corporation Law, Del. Code Ann. tit. 8,
as amended; or Revised Model Business
Corporation Act (RMBCA), as amended.
The proposed section also would have
required each Enterprise to designate in
its bylaws the body of law elected
within 90 calendar days from the
effective date of the regulation.

Section 1710.10 was proposed to
dispel any legal uncertainty as to
whether and to what extent standards
and procedures of State law apply to
corporate governance of the Enterprises.
The intent of the proposed approach is
to provide the Enterprises with
flexibility in structuring their corporate
governance practices and procedures
while at the same time providing
certainty to shareholders and other
stakeholders as to the body of corporate
law applicable to each Enterprise. The
body of law elected by the Enterprises,

and legal precedents thereunder, to the
extent not inconsistent with applicable
Federal standards, set forth the
standards of conduct of board members
with respect to shareholders.

Two commenters objected to
permitting the Enterprises to elect a
body of State law or the RMBCA as an
inappropriate delegation of the
fundamental responsibility of the
Federal government for establishing the
legal underpinnings of the Enterprises.
The comments alleged that the laws
applicable to traditional private
companies are not fully appropriate for
guiding the governance of federally
chartered institutions, such as the
Enterprises, which were created by
Congress to meet specific public
purposes. The comments recommended
that OFHEO clearly state that the
chartering acts and other applicable
Federal law are the sole source of the
powers of the Enterprises.

OFHEO agrees that the Enterprises are
not simply private companies chartered
under State law. They were established
by Congress and operate under the
authority of their respective Federal
chartering acts, as government-
sponsored, privately-owned
corporations, to be directed by their
respective board of directors, in
compliance with law and regulation and
to fulfill particular public purposes.”
The chartering acts contain various
specific corporate governance
provisions that are clearly within the
realm of the congressionally mandated
oversight by OFHEO of the safe and
sound operations of the Enterprises. In
addition, OFHEO has broad supervisory
authority over the corporate behavior of
the Enterprises from a safety and
soundness perspective. The regulation
does not delegate authority to the States,
does not in any manner abrogate Federal
authority, and does not expand the
lawful powers and activities of the
Enterprises under their respective
chartering acts.

Moreover, the section requiring the
election of a specific body of law
establishes, in effect, a “‘safe harbor” for
an Enterprise that undertakes a
corporate governance program
conforming to corporate practices and
procedures of State law or the RMBCA.
An Enterprise and its officers and board
members may reasonably assume that
corporate practices, procedures, and
behaviors that conform to those
standards shall be deemed to be safe
and sound unless inconsistent with the

7 OFHEO recognizes that the chartering acts
provide a mixture of private control and
management along with Federal oversight, as has
been done, to a greater or lesser degree, with other
companies.

chartering act or other applicable
Federal law, rule, or regulation, or other
guidance or directive from OFHEO.8 In
order to underscore that neither State
corporate law nor the RMBCA is
incorporated wholesale by the election
of such a body of law by an Enterprise,
OFHEO has revised proposed § 1710.10.

Fannie Mae specifically
recommended that the election of law
provision be expanded to allow the
choice of either the District of Columbia
or Virginia, the two jurisdictions in
which the Enterprise has significant
operations. OFHEO believes the location
of the corporate headquarters provides a
reasonable nexus for choice of law. The
additional options of either Delaware
State law or the RMBCA allow for a
choice of laws that are well developed
by the courts. No further expansion of
choice of law is appropriate at this time.

Finally, one commenter requested
that the time period to implement the
designation in the bylaws of the body of
law elected be lengthened to provide
sufficient time for the drafting, review
and adoption of the requisite
amendment to the bylaws. OFHEO has
determined not to increase the time
period for implementation in light of the
60-day delayed effective date, which,
when added to the 90-day
implementation period, provides the
Enterprises sufficient time.

Section 1710.11
of Directors

Committees of Board

Paragraph (a) of the proposed section
required that an Enterprise provide in
its bylaws for the establishment of
committees of the board of directors. It
also provided that no committee of the
board of directors shall have the
authority of the board of directors to
amend the bylaws and no committee
shall operate to relieve the board of
directors or any board member of a
responsibility imposed by applicable
law, rule, or regulation.

Paragraph (b) of the proposed section
required that each Enterprise provide in
its bylaws, within 90 calendar days after
the effective date of this regulation, for
the establishment of two committees,
however styled: an audit committee that

8 For example, although the RMBCA and Virginia
and Delaware corporate law would permit a
quorum to be one-third of the board of directors
under certain circumstances, such a practice would
be inconsistent with the requirement under this
regulation that a quorum constitutes at least a
majority of the board. Bank regulatory agencies,
likewise, provide for a higher quorum requirement.
See, for example, the requirements of the
Comptroller of the Currency at 12 CFR 7.2009, and
those of the Office of Thrift Supervision at 12 CFR
552.6—1. It should be noted that the ““safe harbor”
here is limited; judgment must be exercised in
combination with regulatory consultation.
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is in compliance with the charter,
independence, composition, expertise,
and all other requirements of the audit
committee rules of the NYSE; and a
compensation committee, to include at
least three independent board members,
the duties of which include, at a
minimum, ascertaining that
compensation plans for executive
officers and employees comply with
applicable laws, rules, and regulations
and approving the compensation of
senior executive officers.

The Enterprises asserted that
paragraph (a) is unnecessary in that
State law and the RMBCA already
provide that board of directors may
establish committees and that the board
of directors may rely on reports from
such board committees in directing the
corporation. OFHEO agrees and has
modified the final section accordingly.
Although board members may rely on
reports of various committees, it must
be emphasized, however, that the
ultimate responsibility for the direction
of the Enterprises rests with the entire
board of directors.

The Enterprises also objected to the
requirement for the establishment of
audit and compensation committees as
unnecessary because (1) neither the
Code of Virginia, District of Columbia
Code, the General Delaware Corporation
Law, nor the RMBCA require audit or
compensation committees; and (2) the
Enterprises have established such
committees and are required to establish
an audit committee by the NYSE listing
agreement. Another commenter
recommended that OFHEO not adopt
the definition of “independent board
member” as defined by the NYSE, but
rather establish rules specifically
adapted to the special circumstances of
the Enterprises to ensure that the board
members are truly independent.

Audit and compensation committees
play important roles in the safe and
sound operations of the Enterprises and
OFHEO has determined, therefore, to
retain the requirement for both
committees. With respect to the audit
committee, OFHEO has determined to
retain the reference to the rules of the
NYSE, but with the addition of the
proviso “or as otherwise provided by
OFHEOQ,” clarifying that OFHEO may
issue subsequent guidance with respect
to the audit committee’s composition in
the event that an Enterprise is no longer
listed with the NYSE or that the NYSE
audit committee rules are no longer
found to be adequate.

OFHEO has determined to delete the
definition of “independent board
member” that was proposed in § 1710.2.
What constitutes independence of board
members is adequately defined under

the NYSE rules, unless OFHEO
determines additional guidance is
needed.

Section 1710.12 Compensation of
Board Members, Executive Officers, and
Employees

Proposed § 1710.12 provided that the
compensation of board members,
executive officers, and employees is not
to be in excess of that which is
reasonable and commensurate with
their duties and responsibilities and
comply with applicable laws, rules, and
regulations. The Enterprises asserted
that the proposed section exceeds the
statutory authority of OFHEO under
Section 1318 of the Act,® which
purportedly limits OFHEO to
prohibiting an Enterprise from
providing compensation to an executive
officer that is not reasonable and
comparable with compensation for
employment in other similar businesses
involving similar duties and
responsibilities.

Section 1318 specifically charges
OFHEDO to prohibit excessive
compensation with respect to certain
executive officers. A regulation to
implement that provision of the Act was
adopted on September 12, 2001.10
Section 1318, however, does not address
the separate and primary authority of
OFHEO to ensure the safe and sound
operations of the Enterprises, under
which authority § 1710.12 is issued.
That authority is founded in Sections
1302(6) and 1313 of the Act.11

Congress has made clear that safety
and soundness encompasses regulatory
action regarding excessive
compensation.?2 The bank regulatory
agencies explicitly prohibit
compensation that is unreasonable or
disproportionate to the services
performed by an executive officer,
employee, or board member, or that
could lead to a material financial loss to
an institution. See the Interagency
Guidelines Establishing Standards for
Safety and Soundness, for the Office of
the Comptroller of the Currency, 12 CFR
part 30; for the Board of Governors of
the Federal Reserve System, 12 CFR part
263; for the Federal Deposit Insurance
Corporation, 12 CFR part 308, subpart R;
and for the Office of Thrift Supervision,
12 CFR part 570.

Section 1710.12 provides for OFHEO
to review the adequacy of compensation
polices and procedures used by each
Enterprise under the obligatory

912 U.S.C. 4518.
1012 CFR part 1770, 66 FR 47550 (Sept. 12, 2001).
1112 U.S.C. 4501(6) and 4513, respectively.

12 Section 39 of the Federal Deposit Insurance
Act, 12 U.S.C. 1831p-1(c).

oversight of the board of directors.3
Section 1710.12 reflects OFHEO
examination guidelines used to ensure
that policies and practices established
by the Enterprises avoid compensation
that creates perverse incentives for
board members, executive officers, and
employees.

The Enterprises also suggested that
proposed § 1710.12 is essentially an
attempt by OFHEO to set salaries at the
Enterprises. OFHEO disagrees. Routine
practice under similar Federal standards
has not demonstrated any “‘setting”” of
compensation by Federal regulators.

Two other commenters recommended
that OFHEO impose an explicit
requirement that the compensation
structure of an Enterprise consider the
extent to which the individual officer or
employee contributes to the fulfillment
of the public purpose of the Enterprise.
OFHEO has determined that there is no
need to reiterate such an expectation in
the regulation.

Section 1710.13 Quorum of Board of
Directors; Proxies Not Permissible

Proposed §1710.13 required that each
Enterprise provide in its bylaws that, for
the transaction of business, a quorum of
the board of directors is a majority of the
entire board of directors and that a
board member may not vote by proxy.

Freddie Mac suggested that the
proposed section would unnecessarily
and inappropriately supplant otherwise
applicable State law and override a
Virginia State law provision, which
Freddie Mac follows, that permits a
company’s articles of incorporation or
bylaws to adjust the quorum
requirement either upward or
downward. Freddie Mac asserted that
although its bylaws are in compliance
with the proposed section, there is no
reason for OFHEQ to restrict its
flexibility.

The Code of Virginia (VA Section
13.1-689), the Delaware General
Corporation Law (Section 141), the
RMBCA (Section 8.24) include quorum
requirements that permit a quorum of
no less than one-third of the total
number of the members of the board; the
District of Columbia Code is silent.
None of those bodies of law address
proxy requirements. The proposed

13 The boards of directors of both Enterprises, as
charged by their respective chartering acts, are
required to cause the Enterprise to pay such
compensation to “officers, attorneys, employees,
and agents” as the board of directors ““‘determines
reasonable and comparable with compensation for
employment in other similar businesses (including
other publicly held financial institutions or major
financial services companies) involving similar
duties and responsibilities.* * *” See 12 U.S.C.
1723a(d)(2) (Fannie Mae) and 12 U.S.C. 1452(c)(9)
(Freddie Mac).
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quorum and proxy requirements are
appropriate minimum standards for
Federal safety and soundness purposes
necessary to ensure the participation of
board members in the deliberative
processes of the Enterprises. OFHEO has
determined, therefore, to retain the
requirements. The proposed language is
revised, however, to clarify that the
Enterprise may increase the quorum
requirement upward when deemed by
the Enterprise to be appropriate.

Section 1710.14 Conflict-of-Interest
Standards

Section 1710.14, as proposed,
required that each Enterprise establish
and administer written conflict-of-
interest standards that would provide
reasonable assurance that board
members, executive officers, employees,
and agents of the Enterprise discharge
their responsibilities in an objective and
impartial manner. As proposed, the
term “conflict of interest” would be
defined in § 1710.2(g) as an interest in
a transaction, relationship, or activity
that might affect adversely, or appear to
affect adversely, the ability to perform
duties and responsibilities on behalf of
the Enterprise in an objective and
impartial manner.

In conducting the risk-based
examination of the Enterprises with
respect to corporate governance, OFHEO
assesses whether the board of directors
ensures that executive management
appropriately defines the operating
parameters and risk tolerances of the
Enterprise consistent with, among other
things, ethical standards. The evaluation
criteria for this assessment factor
include: (1) Is there an appropriate Code
of Conduct? (2) Does the board receive
periodic reports on compliance with the
Code of Conduct? 14 OFHEO also
assesses whether management
effectively conveys an appropriate
message of integrity and ethical
values.?5 In addition, one of the criteria

14EG-98-01, supra note 3, at 28.

15 The evaluation criteria for this assessment
factor include the following: (1) Ascertain if codes
of conduct are comprehensive, addressing conflicts
of interest, illegal or other improper payments and
are periodically acknowledged; (2) Verify the
establishment of the tone at the top including
explicit moral guidance about what is right and
wrong; (3) Determine if everyday dealings with
employees, investors, customers, creditors, insurers,
competitors, and auditors are based on honesty and
fairness; determine if management responds to
violations of behavioral standards; (4) Determine if
management has stringent policies towards
overriding established internal controls; (5)
Ascertain that deviations from policies are
investigated and documented; ascertain that there
are no conditions, such as extreme incentives or
temptations, that exist that can unnecessarily and
unfairly test people’s adherence to ethical values;
(6) Determine if controls are in place to reduce
temptations that might otherwise exist. Id. at 27.

used to determine if the Enterprise has
effective programs for recruiting
competent staff, is whether employee
retention and promotion criteria are
aligned with codes of conducts and
other behavioral guidelines of the
Enterprise.16

One commenter suggested that the
definition of the term “conflict of
interest” be revised so that it does not
refer to a person’s ability to perform
duties and responsibilities “in an
objective and impartial” manner. The
commenter suggested that any conflict
of interest provision should do no more
than require the Enterprises to establish
and administer written standards that
are designed to preclude situations in
which board members, executive
officers, and employees face a conflict of
interest when discharging their
responsibilities on behalf of the
Enterprise. Another commenter
recommended defining a conflict of
interest as a situation in which an actual
or apparent question of loyalty arises
between a board member’s personal
interest (financial or otherwise) and his
or her responsibilities to the Enterprise.

OFHEO has determined not to adopt
these recommendations, but has revised
§1710.14 to clarify that the discharge of
duties and responsibilities is on behalf
of the Enterprise. In addition, the
definition of conflict of interest has been
deleted because the examination
guidance provided in the Evaluation
Criteria is adequate and the concept of
conflict of interest is a fundamental
concept widely understood under
traditional precepts of corporate law.
OFHEO will continue to review conflict-
of-interest standards of the Enterprises
and will take action as necessary to
ensure that such standards are adequate.

Objections were raised to the use of
the term ““‘assurance” with respect to the
phrase “‘standards that will provide
reasonable assurance.”” It is not possible
for the Enterprises, the commenters
explain, to guarantee the state of mind
of the affected individuals. Section
1710.14, as proposed, does not require
that the conflict-of-interest standards
“guarantee” that board members,
executive officers, employees, and
agents will always act in an objective
and impartial manner. Rather, §1710.14
is intended to require that the conflict-
of-interest standards be so crafted and
implemented so as to ensure that
compliance with them will provide
reasonable assurance that the affected
individuals are to act in an objective
and impartial manner on behalf of the
Enterprise. To clarify this intent, the
language of § 1710.14 has been revised

16 Id., at 26.

to provide that the written conflict-of-
interest standards be “‘reasonably
designed to assure” the appropriate
conduct.

Objections were also raised to the
proposal that the conflict-of-interest
standards be required of agents of the
Enterprises. Inasmuch as the principal
purpose of the regulation is to provide
greater transparency as to the respective
roles and responsibilities of the board of
directors and management, the practices
and policies of agents of the Enterprises
are beyond the immediate focus of the
regulation. Such matters appropriately
remain as a matter of course within the
proper scope of review by management
of each Enterprise in effecting the
routine management of its business
operations. Therefore, that portion of
proposed § 1710.14 related to the
inclusion of agents within the conflict-
of-interest standards has been deleted.
If, at a later time, OFHEO finds it
necessary to revisit such matters, it will
do so in an appropriate manner. OFHEO
expects each Enterprise to ascertain and
address any potential or perceived
conflict-of-interest an agent may present
as a matter of routine business practice.

Two commenters also recommended
that OFHEO expand § 1710.14, as
proposed, (1) to specifically prohibit an
Enterprises from retaliating against an
individual or entity that advocates a
public policy position adverse to that of
the Enterprise, and (2) to require each
Enterprise to disclose, at least annually,
a list of all employees whose total
annual compensation exceeds $100,000
and employees who have been
employed, or whose spouse or
immediate family member has been
employed, by the Federal government,
including the Congress, in the last five
years. Both recommendations, however,
are rejected as being beyond the scope
of the proposed regulation.

Section 1710.20 Conduct of Board
Members, and Section 1710.21
Responsibilities of Board of Directors

Proposed §1710.20 would have
explicitly required that each board
member, in conducting the business of
the Enterprise, is to act: (1) On a fully
informed, impartial, objective, and
independent basis; (2) in good faith and
with due diligence, care, and loyalty; (3)
in the best interests of the shareholders
and the Enterprise; and (4) in
compliance with the chartering act of
the Enterprise and other applicable
laws, rules, and regulations.
Furthermore, the proposed section
would have required that each board
member of an Enterprise is to devote
sufficient time and attention to his or
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her responsibilities in conducting the
business of the Enterprise.

Proposed §1720.21 provided that the
board of directors is responsible for
managing the conduct and affairs of the
Enterprise to ensure that the Enterprise
is operated in a safe and sound manner.
It included responsibilities such as
hiring qualified senior executive
officers; ensuring the integrity of the
accounting and financial reporting
systems of the Enterprise, including
independent audits; and remaining
informed of the condition, activities,
and operations of the Enterprise.

Several commenters objected to
proposed §§1710.20 and 1710.21
inasmuch as they allegedly depart from
prevailing State law by making so-called
“aspirational standards” enforceable
standards, with the potential threat of
civil penalties for nonobservance. That
is, the proposed regulation would
effectively expose board members to a
standard of liability arguably stricter
than that of the traditional business
judgment rule under State law. The
commenters argued that the proposed
section could cause a well-advised
person not to choose a board position at
one of the Enterprises when he or she
has attractive opportunities to serve
elsewhere in a lower risk environment.
In addition, the commenters asserted
that the proposed provision would
cause confusion when compared to the
duty of care standards provided under
State law and the RMBCA. The
commenters asserted that the potential
liability of board members should be
limited under the business judgment
rule, so that, absent self-dealing or bad
faith, a board member would not be
held liable for what in hindsight might
be determined by the agency to have
been unreasonable conduct.

OFHEO agrees that it would be
inappropriate for OFHEO to alter the
liability standard of the business
judgment rule with respect to a board
member’s potential exposure to
shareholder actions against an
Enterprise. Neither proposed §1710.20
nor proposed §1710.21 does so; neither
section addresses nor impinges on the
business judgment rule, shareholder
rights, or board member accountability
to shareholders. Rather, proposed
section § 1710.20 would set forth
minimum standards of board member
conduct and proposed § 1710.21 would
enumerate certain of the minimum
responsibilities of the board of directors
deemed to be integral to the safe and
sound operation of the Enterprise for
Federal supervisory purposes.t” OFHEO

17 As noted above, OFHEO conducts risk-based
examinations of each Enterprise with respect to,

enforces compliance with minimum
standards in furtherance of the
congressionally-mandated supervisory
responsibilities of OFHEO. OFHEO has
revised § 1710.21 and expressly states
that the section is not intended to affect
the potential exposure of board
members to shareholder actions under
applicable standards of State law.

The arguments that OFHEQ, in
proposed §§1710.20 and 1710.21,
would undo State corporate governance
law are not only incorrect, but are
contrary to the purpose and intentions
of § 1710.10, which would require each
Enterprise to elect a body of State law
or the RMBCA. The regulation would
require that a body of law be selected.
OFHEO also addresses its supervisory
obligations under Federal law to oversee
the safe and sound operations of the
Enterprises. The obligations of OFHEO
are separate and apart from traditional
matters of State law. While the
comments made on this topic were
instructive on the history, progression,
and direction of State corporate
governance law, they bear little or no
relevance here. OFHEO has been
consistent in the proposed rule—
election of a State law or the RMBCA is
directed, in line with the need to protect
shareholders and promote corporate
purposes; adherence to Federal
standards for safe and sound operations
pursuant to a separate and distinct
regulatory regime are set forth as well.
This is not inconsistent, but rather is the
nature of Federal and State relations
across a broad range of federal
regulatory regimes where private
companies operating under State laws
(whether or not federally charted) are
subject to Federal standards based on
the exercise by Congress of its
constitutional authorities. In all of these
regimes, companies and their boards
operate with an eye toward both Federal
and State law and regulation.

Several commenters objected to the
use of the term “ensure” with respect to
board of director responsibilities and
the relationship of the responsibilities of
management with that of the board of
directors. OFHEO has revised the final
section to clarify its intent that OFHEO
is not requiring the board of directors to
“guarantee” outcomes.

Another commenter recommended
that proposed §1710.20 include a
specific reference to the obligation of
the board of directors to ensure that the

among other areas, corporate governance. The
responsibilities listed in proposed § 1710.21 reflect
the current corporate governance examination of
the Enterprises and further provide the Enterprises
with notice of those minimum responsibilities of
the board of directors that OFHEO deems essential
to the safe and sound operation of the Enterprises.

activities of the Enterprise are consistent
with the authorities under its chartering
act and a specific reference to the
oversight of internal controls. OFHEO
makes no changes in response to these
recommendations; references, however,
to the chartering acts and internal
controls are retained in the revised
section.

Two commenters recommended that
the list of responsibilities in proposed
§ 1710.21 specifically require that
presidential appointees to the board are
to ensure that the Enterprise fulfills its
public mission. They also recommended
that the regulation require each
Enterprise to establish a separate
committee composed of presidential
appointees with specific responsibility
to publish periodic reports on the
Enterprise’s fulfillment of its public
purposes. OFHEO rejects these
recommendations inasmuch as each
board member, whether elected by
shareholders or appointed by the
President, is responsible for overseeing
the operation and direction of the
Enterprise in accordance with its
chartering act and the public purposes
set forth therein. The chartering acts do
not differentiate between elected and
appointed board members with respect
to their duties and responsibilities.

Two commenters recommended that
OFHEO establish rules, modeled after
the Interagency Guidelines Establishing
Standards for Safety and Soundness
(Interagency Guidelines) of the bank
regulatory agencies, that require review
by the board of directors and senior
management of areas such as internal
controls and information systems,
internal audits, external audits, credit
underwriting policies and procedures,
asset quality and asset growth, and
privacy and security safeguards. OFHEO
has, however, already published
examination and other guidance that
addresses those areas and does not
deem it necessary to include such
explicit requirements in this regulation.

Upon review, OFHEO has determined
to revise §§1710.20 and 1710.21 to
ensure that those provisions best
complement the supervisory and
examination policies of OFHEO. The
new §1710.15, titled Conduct and
responsibilities of board of directors,
contains general principles while more
specific guidance may be found in
OFHEQO’s examination materials. The
revised section clarifies that board
members are not required to guarantee
the successful outcomes of their
decisions and deliberations. As
discussed above, OFHEO routinely
conducts risk-based examinations of the
corporate governance operations of the
Enterprises, which include regular
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assessments of the effectiveness with
which the board of directors discharges
its duties and responsibilities in
governing the Enterprise. In doing so,
OFHEO may assess individual board
member performance, as well as the
conduct of the board as a whole.?® The
body of law and legal precedents
thereunder elected by the Enterprises
pursuant to §1710.10, to the extent not
inconsistent with applicable Federal
rules, set forth standards of conduct of
board members with respect to
shareholders.

Certain revisions and technical
modifications, as discussed above, are
appropriate to the proposed regulation.
These changes are merited because they
continue to support the examination
program and standards of OFHEQ; they
do not diminish the flexibility of
OFHEO to review corporate behavior
and to determine if safe and sound
operations are threatened or a violation
of law, rule, or regulation has occurred;
and they clarify the intent of OFHEO
not to alter the relationship of the board
to senior management in day-to-day
operations. The board of directors
remains responsible for seeing that
management adopts policies and
procedures that adequately address
areas of corporate practice and concern.
On this last point, the revised regulation
maintains the current strong framework
for safe and sound operations and
supports the continued ability of the
Enterprises to retain and attract the
strongest board of directors.

Section 1710.30 Permitted
Indemnification Payments, and Section
1710.31 Prohibited Indemnification
Payments

Proposed § 1710.30 generally
permitted indemnification payments to
a board member or executive officer of
an Enterprise, in civil actions or
administrative proceedings not initiated
or undertaken by OFHEOQ, provided that
such payment would not materially
adversely affect the safe and sound
operations of the Enterprise. Proposed
§1710.31 would have prohibited
indemnification payments in
connection with administrative
proceedings initiated or undertaken by
OFHEO that result in a final order or
settlement pursuant to which the board
member or executive officer is assessed

18 For example, OFHEO examiners assess whether
board members are able to devote sufficient, well-
organized time to carry out their responsibilities,
which is evaluated by, among other criteria, how
many other boards the individual Enterprise board
members sit on simultaneously. EG-98-01 at 29.
Furthermore, formal and informal administrative
enforcement actions against individual board
members are supervisory tools available to OFHEO
as authorized by Congress.

a civil money penalty or is required to
cease and desist from or take any
affirmative action with respect to the
Enterprise.1®

Several commenters strongly objected
to the proposed prohibitions against
indemnification in certain enforcement
actions initiated by the agency. These
commenters asserted that the statutory
prohibition in section 1376(g) 20 of the
Act (subsection (g)), which expressly
prohibits an Enterprise from
reimbursing or indemnifying certain
individuals for so-called “third tier”
civil money penalties under section
1376(b)(3),2? impliedly constrains the
authority of OFHEO to impose such
sanctions against corporate insiders in
any other circumstances such as in
“second tier” situations. The
commenters also asserted that the
expression of broad authority in
proposed §1710.31 of OFHEO to
prohibit indemnification other than in
connection with third-tier civil money
penalties would make it difficult for the
Enterprises to attract and retain
qualified board members and executive
officers.

OFHEO disagrees with the assertion
that it has no authority beyond that
contained in subsection (g) to address
indemnification.22 Neither that

19 The proposed indemnification sections were
drawn from elements founded in the
indemnification regulations of the bank regulatory
agencies.

2012 U.S.C. 4636(g).

2112 U.S.C. 4636(b)(3).

22 The authority of OFHEO to preclude
indemnification of a wrongdoer in connection with
an administrative enforcement proceeding by the
agency flows from its statutory enforcement and
supervisory authorities to ensure the safe and sound
operations of the Enterprises and to issue
regulations in furtherance of the responsibilities of
the agency. OFHEO previously has issued rules of
practice and procedure that recount the
enforcement powers and their legal foundations
that set forth the procedures for the exercise thereof.
12 CFR part 1780.

Under the statutory and regulatory enforcement
scheme, OFHEQ is afforded broad enforcement
powers by Congress to fashion remedies deemed
appropriate to the circumstances against board
members and executive officers, as well as an
Enterprise, including permanent and temporary
cease-and-desist orders, sections 1371 and 1372 of
the Act (12 U.S.C. 4631 and 4632, respectively) and
civil money penalties, section 1376 of the Act (12
U.S.C. 4636). With respect to civil money penalties,
which are the narrow focus of the comments from
Fannie Mae, the Director may impose such
penalties against an Enterprise, board member, or
executive officer who (1) violates a provision of the
Act, the chartering acts, or any order, rule, or
regulation under the Act (with certain exceptions);
(2) violates a final or temporary cease-and-desist
order; (3) violates a written agreement between the
Enterprise and OFHEO or (4) engages in conduct
that causes or is likely to cause a loss to the
Enterprise. (Section 1376(a) of the Act; 12 U.S.C.
4636(a)) The amounts of the civil money penalties
are denominated “tiers.” The first tier civil money
penalty amount is applicable under the terms of the
Act to the Enterprises only.

subsection nor other provisions of the
Act explicitly nor implicitly purports to
constrain the discretion of the agency to
fashion remedies as appropriate in
varying circumstances consistent with
OFHEOQ’s safety and soundness
authorities under the Act.

The commenters also assert that
subsection (g) is a penal statute because
it defines when individuals must bear
the full practical consequence of
financial sanctions. According to one
commenter, the Act must be construed
strictly to prohibit OFHEO from denying
indemnification for other than third tier
civil money penalties. The explicit
language of subsection (g), however,
relates only to the inability of an
Enterprise to indemnify corporate
insiders in certain circumstances; it
does not purport to in any way address
the discretionary remedial authority of
OFHEO.23 Furthermore, the canon cited
by the commenter that penal statutes are
to be construed strictly is not to be
applied so as to defeat the purpose of all
other rules of statutory construction.2+

One commenter would apply the
canon of statutory construction known
as, expressio unius est exclusio alterius,
i.e, the expression of one thing excludes
others not expressed, to read subsection
(g) to preclude impliedly the denial of
indemnification in other circumstances.
That is, asserting to apply the canon
here, the commenter would interpret the
law to mean that because subsection (g)
explicitly prohibits the Enterprises from
indemnifying for third tier civil money
penalties, it impliedly also prohibits
OFHEO from denying indemnification
in other proceedings. Such an
interpretation goes beyond the logical
application of the canon, is inconsistent
with the limited use of the canon by the

With respect to executive officers and board
members, second tier civil money penalties may be
imposed in an amount not to exceed $10,000 for
each day that a violation or conduct continues, if
the Director finds that the violation or conduct is
a part of a pattern of misconduct; or involved
recklessness and caused or would be likely to cause
a material loss to the Enterprise. Third tier civil
money penalties may be imposed on such persons
in an amount not to exceed $100,000 for each day
that a violation or conduct described above
continues, if the Director finds that the violation or
conduct was knowing and caused or would be
likely to cause a substantial loss to the Enterprise.
(Section 1376(b) of the Act; 12 U.S.C. 4636(b)). In
subsection (g), Congress fashioned an absolute bar
that “[a]n enterprise may not reimburse or
indemnify any individual for any penalty imposed
under subsection (b)(3) [third tier civil money
penalty].”

23 See Mourning v. Family Publications Service,
Inc., 411 U.S. 356, 375 (1973) (Every section of an
act establishing a broad regulatory scheme need not
be construed as a penal provision merely because
a few sections of the act provide for civil and
criminal penalties.)

24 See Norman J. Singer, Statutes and Statutory
Construction §59:8 (6th ed. 2001).
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courts, and is inappropriate in the
context at hand.25 Indeed, the courts
have recognized ““an equally pertinent
canon of interpretation” that:

[A] congressional decision to prohibit
certain activities does not imply an intent to
disable the relevant administrative body from
taking similar action with respect to activities
that pose a similar danger. * * * Indeed, a
congressional prohibition of particular
conduct may actually support the view that
the administrative entity can exercise its
authority to eliminate a similar danger.26

Further, OFHEO remains cognizant of
the canon of statutory construction
known as the “whole statute”
interpretation.2” Because a statute is
passed as a whole and not in parts or
sections, this canon requires that each
section should be construed in
connection with every other part or
section so as to produce a harmonious
whole.28 Statutes must be construed to
further the statutory scheme; “a
statutory subsection may not be
considered in a vacuum.” 29 Here, the
Director is broadly empowered under
various sections of the Act to fashion
appropriate sanctions and remedies to
address varying circumstances of
misconduct, such as that resulting from
recklessness or fraud, by corporate
officials, including officers and directors

25 See, e.g., Herman & MacLean v. Huddleston,
459 U.S. 375, 387 (1983); U.S. Dept. of Labor v.
Bethlehem Mines, et al., 669 F.2d 187, 197 (4th Cir.
1982); Mobile Communications Corp. of America v.
FCC, 77 F.3d 1399, 1404 (D.D.C. 1996); Texas Rural
Legal Aid, Inc. v. Legal Services Corporation, 940
F.2d 685, 694 (D.D.C. 1991); Cheney Railroad Co.,
Inc. v. ICC, 902 F.2d 66, 69 (D.D.C. 1990); National
Petroleum Refiners Ass’n v. FTC, 482 F.2d 672, 676
(D.D.C. 1973). Its application also is inappropriate
when, as here, a nonexclusive reading better serves
the purposes for which the statute was enacted or
allows the exercise of incidental authority
necessary to an expressed power or right. Bailey v.
Federal Intermediate Credit Bank of St. Louis, 788
F.2d 498, 500 (8th Cir. 1986) cert. denied, 479 U.S.
915 (1986).

26 Texas Rural Legal Aid, Inc., at 694 (emphasis
in original, citations omitted). Thus, the
congressional decision to prohibit the Enterprises
from indemnifying board members and executive
officers in connection with third tier civil money
penalties does not imply congressional intent to
disable OFHEO from prohibiting indemnification in
connection with other agency actions.

27 See Singer, supra note 24, at §46:05.

28]d.

29 Id. and FDA v. Brown & Williamson Tobacco
Corp., et al., 529 U.S. 120, 132-133 (2000) (“It is
a ‘fundamental canon of statutory construction that
the words of a statute must be read in their context
and with a view to their place in the overall
statutory scheme.” A court must therefore interpret
the statute ‘as a symmetrical and coherent
regulatory scheme.’” [citations omitted]). The
authority of OFHEO in connection with
administrative enforcement proceedings is derived
from its statutory enforcement and supervisory
responsibilities. It would be wholly inconsistent
with the congressional scheme to read subsection
(g) so as to constrain the essential flexibility of
OFHEO to fashion differing remedies to address
particular circumstances.

of an Enterprise. This occurs without
regard to other provisions of the Act that
curtail the authority of an Enterprise to
indemnify such persons in certain
extraordinary circumstances.

The commenters also asserted that its
restrictive interpretation of subsection
(g) is supported by the argument that if
Congress had wanted to prohibit
indemnification for second tier civil
money penalties, it knew how to do so
in light of congressional amendment of
section 18(k) of the Federal Deposit
Insurance Act (FDI Act).30 More
particularly, that law explicitly
authorizes the Federal Deposit
Insurance Corporation to prohibit
indemnification payments to
institution-affiliated parties, including
board members and executive officers of
federally insured banks and thrifts, for
penalties and related legal expenses in
view of such factors as the agency spells
out by regulation. But Congress did not
address indemnification in the Act
affecting the Enterprises in the same
manner as it did for insured banks and
thrift institutions under the FDI Act.
Logic supports the position that the
different statutory formulations of the
Act and the FDI Act evidence that
Congress knew how to prohibit
expressly OFHEO from denying
indemnification, but did not do so.

OFHEDO rejects the assertion that it
has no authority beyond subsection (g)
to address indemnification. In order to
minimize misunderstanding and to
clarify the authority of the agency to
fashion appropriate remedies on a case-
by-case basis, proposed §§1710.30 and
1710.31 have been revised and
renumbered as § 1710.20 to require each
Enterprise to adopt written policies and
procedures concerning indemnification
and to recount the authority of OFHEO
to fashion appropriate remedies,
including indemnification pursuant to
its inchoate enforcement authority
under various sections of the Act as set
forth at 12 CFR part 1780.

Under § 1710.20, the body of law
elected by an Enterprise pursuant to
§1710.10 will provide the basis for
indemnification by the Enterprise. The
Enterprises are authorized to operate
under the indemnification requirements
set forth by the elected body of State law
or the RMBCA. The revisions to the
indemnification provision are designed
to preclude any misunderstanding as to
the applicability of State law or RMBCA
provisions that may mandate or provide
for indemnification in certain
circumstances. Thus, the revised
indemnification provisions should not
detract from the efforts of the

3030 12 U.S.C. 1828(k).

Enterprises to continue to attract and
retain qualified board members and
executive officers.

Regulatory Impact

Executive Order 12866, Regulatory
Planning and Review

The final regulation is not classified
as an economically significant rule
under Executive Order 12866 because it
would not result in an annual effect on
the economy of $100 million or more or
a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or foreign
markets. Accordingly, no regulatory
impact assessment is required. The final
regulation was reviewed by the Office of
Management and Budget under other
provisions of Executive Order 12866.

Executive Order 13132, Federalism

Executive Order 13132 requires that
Executive departments and agencies
identify regulatory actions that have
significant federalism implications. A
regulation has federalism implications if
it has substantial direct effects on the
States, on the relationship or
distribution of power between the
Federal Government and the States, or
on the distribution of power and
responsibilities among various levels of
Government. The Enterprises are
federally chartered corporations
supervised by OFHEO. The final
regulation sets forth minimum corporate
governance standards with which the
Enterprises must comply for Federal
supervisory purposes. The final
regulation requires that each Enterprise
elect a body of State corporate law or
the Revised Model Corporation Act to
follow in terms of its corporate practices
and procedures. The final regulation
does not affect in any manner the
powers and authorities of any State with
respect to the Enterprises or alter the
distribution of power and
responsibilities between State and
Federal levels of government. Therefore,
OFHEO has determined that the final
regulation has no federalism
implications that warrant the
preparation of a Federalism Assessment
in accordance with Executive Order
13132.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
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regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). OFHEO has
considered the impact of the final
regulation under the Regulatory
Flexibility Act. The General Counsel of
OFHEO certifies that the final
regulation, if adopted, is not likely to
have a significant economic impact on
a substantial number of small business
entities because it is applicable only to
the Enterprises, which are not small
entities for purposes of the Regulatory
Flexibility Act.

List of Subjects in 12 CFR Part 1710

Administrative practice and
procedure, Government Sponsored
Enterprises.

Accordingly, for the reasons stated in
the preamble, OFHEO adds part 1710 to
subchapter C of 12 CFR chapter XXVII
to read as follows:

PART 1710—CORPORATE
GOVERNANCE

Subpart A—General

Sec.

1710.1 Purpose.

1710.2 Definitions.
1710.3—1710.9 [Reserved]

Subpart B—Corporate Practices and

Procedures

1710.10 Law applicable to corporate
governance.

1710.11 Committees of board of directors.
1710.12 Compensation of board members,
executive officers, and employees.

1710.13 Quorum of board of directors;
proxies not permissible.

1710.14 Conlflict-of-interest standards.

1710.15 Conduct and responsibilities of
board of directors.

1710.16-1710.19 [Reserved]

Subpart C—Indemnification
1710.20 Indemnification.

Authority: 12 U.S.C. 4513(a) and
4513(b)(1).

Subpart A—General

§1710.1 Purpose.

OFHEO is responsible under the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, 12
U.S.C. 4501 et seq., for ensuring the
safety and soundness of the Enterprises.
In furtherance of that responsibility, this
part sets forth minimum standards with

respect to the corporate governance
practices and procedures of the
Enterprises.

§1710.2 Definitions.

For purposes of this part, the term:

(a) Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, Title XIII of the
Housing and Community Development
Act of 1992, Pub. L. 102-550, section
1301, Oct. 28, 1992, 106 Stat. 3672, 3941
through 4012 (1993) (12 U.S.C. 4501 et
seq.).

(b) Board member means a member of
the board of directors.

(c) Board of directors means the board
of directors of an Enterprise.

(d) Chartering acts mean the Federal
National Mortgage Association Charter
Act and the Federal Home Loan
Mortgage Corporation Act, which are
codified at 12 U.S.C. 1716 through 1723i
and 12 U.S.C. 1451 through 1459,
respectively.

(e) Compensation means any payment
of money or the provision of any other
thing of current or potential value in
connection with employment. The term
“compensation” includes all direct and
indirect payments of benefits, both cash
and non-cash, including, but not limited
to, payments and benefits derived from
compensation or benefit agreements, fee
arrangements, perquisites, stock option
plans, post employment benefits, or
other compensatory arrangements.

(f) Director means the Director of
OFHEO or his or her designee.

(g) Employee means a salaried
individual, other than an executive
officer, who works part-time, full-time,
or temporarily for an Enterprise.

(h) Enterprise means the Federal
National Mortgage Association or the
Federal Home Loan Mortgage
Corporation; and the term “Enterprises”
means, collectively, the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation.

(i) Executive officer means any senior
executive officer and any senior vice
president of an Enterprise and any
individual with similar responsibilities,
without regard to title, who is in charge
of a principal business unit, division, or
function of an Enterprise, or who
reports directly to the chairperson, vice
chairperson, chief operating officer, or
president of an Enterprise.

(j) NYSE means the New York Stock
Exchange.

(k) OFHEO means the Office of
Federal Housing Enterprise Oversight.

(1) Senior executive officer means the
chairperson of the board of directors,
chief executive officer, chief financial
officer, chief operating officer,

president, vice chairperson, any
executive vice president of an
Enterprise, and any individual, without
regard to title, who has similar
responsibilities.

§81710.3—1710.9 [Reserved]

Subpart B—Corporate Practices and
Procedures

§1710.10 Law applicable to corporate
governance.

(a) General. The corporate governance
practices and procedures of each
Enterprise shall comply with applicable
chartering acts and other Federal law,
rules, and regulations, and shall be
consistent with the safe and sound
operations of the Enterprise.

(b) Election and designation of body
of law. (1) To the extent not inconsistent
with paragraph (a) of this section, each
Enterprise shall follow the corporate
governance practices and procedures of
the law of the jurisdiction in which the
principal office of the Enterprise is
located, as amended; Delaware General
Corporation Law, Del. Code Ann. tit. 8,
as amended; or the Revised Model
Business Corporation Act, as amended.

(2) Each Enterprise shall designate in
its bylaws the body of law elected for its
corporate governance practices and
procedures pursuant to this paragraph
within 90 calendar days from August 5,
2002.

§1710.11 Committees of board of
directors.

(a) General. The board of directors
may rely, in directing the Enterprise, on
reports from committees of the board of
directors, provided, however, that no
committee of the board of directors shall
have the authority of the board of
directors to amend the bylaws and no
committee shall operate to relieve the
board of directors or any board member
of a responsibility imposed by
applicable law, rule, or regulation.

(b) Audit and compensation
committees. Each Enterprise shall
provide in its bylaws, within 90
calendar days from August 5, 2002, for
the establishment of, however styled:

(1) An audit committee that is in
compliance with the charter,
independence, composition, expertise,
and other requirements of the audit
committee rules of the NYSE, as from
time to time amended, unless otherwise
provided by OFHEO; and

(2) A compensation committee, the
membership of which is to include at
least three independent board members
and the duties of which include, at a
minimum, oversight of compensation
policies and plans for executive officers
and employees and approving the
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compensation of senior executive
officers.

§1710.12 Compensation of board
members, executive officers, and
employees.

Compensation of board members,
executive officers, and employees shall
not be in excess of that which is
reasonable and commensurate with
their duties and responsibilities and
comply with applicable laws, rules, and
regulations.

§1710.13 Quorum of board of directors;
proxies not permissible.

Each Enterprise shall provide in its
bylaws, within 90 calendar days from
August 5, 2002, that, for the transaction
of business, a quorum of the board of
directors is at least a majority of the
entire board of directors and that a
board member may not vote by proxy.

§1710.14 Conflict-of-interest standards.

Each Enterprise shall establish and
administer written conflict-of-interest
standards that are reasonably designed
to assure the ability of board members,
executive officers, and employees of the
Enterprise to discharge their duties and
responsibilities, on behalf of the
Enterprise, in an objective and impartial
manner.

§1710.15 Conduct and responsibilities of
board of directors.

(a) Purpose. The purpose of this
section, and of this subpart, is to set
forth minimum standards of the conduct
and responsibilities of the board of
directors in furtherance of the safe and
sound operations of each Enterprise.
The provisions of this section neither
provide shareholders of an Enterprise
with additional rights nor impose
liability on any board member under
State law.

(b) Conduct and responsibilities. The
board of directors is responsible for
directing the conduct and affairs of the
Enterprise in furtherance of the safe and
sound operation of the Enterprise and
must remain reasonably informed of the
condition, activities, and operations of
the Enterprise. The responsibilities of
the board of directors include having in
place adequate policies and procedures
to assure its oversight of, among other
matters, the following:

(1) Corporate strategy, major plans of
action, risk policy, and corporate
performance;

(2) Hiring and retention of qualified
senior executive officers and succession
planning for such senior executive
officers;

(3) Compensation programs of the
Enterprise;

(4) Integrity of accounting and
financial reporting systems of the
Enterprise, including independent
audits and systems of internal control;

(5) Process and adequacy of reporting,
disclosures, and communications to
shareholders, investors, and potential
investors; and

(6) Responsiveness of executive
officers in providing accurate and
timely reports to Federal regulators and
in addressing the supervisory concerns
of Federal regulators in a timely and
appropriate manner.

(c) Guidance. The board of directors
should refer to the body of law elected
under § 1710.10 and to publications and
other pronouncements of OFHEO for
additional guidance on conduct and
responsibilities of the board of directors.

§§1710.16-1710.19 [Reserved]

Subpart C—Indemnification

§1710.20 Indemnification.

(a) Safety and soundness authority.
OFHEO has the authority, under the
Act, to prohibit or restrict
reimbursement or indemnification of
any current or former board member or
any current or former executive officer
by an Enterprise or by any affiliate of an
Enterprise in furtherance of the safe and
sound operations of the Enterprise.

(b) Policies and procedures. Each
Enterprise shall have in place policies
and procedures consistent with this part
for indemnification, including the
approval or denial by the board of
directors of indemnification of current
and former board members and current
or former executive officers. Such
policies and procedures should address,
among other matters, standards relating
to indemnification, investigation by the
board of directors, and review by
independent counsel.

Dated: May 30, 2002.
Armando Falcon, Jr.,

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 02-13917 Filed 6—3-02; 8:45 am)]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—-CE-10-AD; Amendment
39-12764; AD 2002-11-03]

RIN 2120-AA64

Airworthiness Directives; Air Tractor,
Inc. Models AT-502, AT-502A, AT—
502B, and AT-503A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Air Tractor, Inc. (Air
Tractor) Models AT-502, AT-502A,
AT-502B, and AT-503A airplanes. This
AD lowers the safe life for the wing
lower spar cap established in AD 2001-
10-04 R1 and further reduces the safe
life for airplanes that incorporate or
have incorporated Marburger
Enterprises, Inc. winglets. This AD also
requires you to eddy-current inspect the
wing lower spar cap immediately prior
to the replacement/modification to
detect and correct any crack in a
bolthole before it extends to the
modified center section of the wing and
report the results of this inspection to
the Federal Aviation Administration
(FAA). This AD is the result of reports
of several cracks originating in the
outboard 3s-inch hole of the main spar
lower cap on Air Tractor Models AT-
502, AT-502A, AT-502B, and AT-503A
airplanes at times lower than the
established safe life. The actions
specified by this AD are intended to
prevent fatigue cracks from occurring in
the wing lower spar cap before the
established safe life is reached. Fatigue
cracks in the wing lower spar cap, if not
detected and corrected, could result in
the wing separating from the airplane
during flight.

DATES: This AD becomes effective on
June 14, 2002.

The Director of the Federal Register
previously approved the incorporation
by reference of certain publications
listed in the regulation as of June 8,
2001 (66 FR 27014, May 16, 2001).

The FAA must receive any comments
on this rule on or before July 5, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2002—CE-10-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
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through Friday, except Federal holidays.

You may also send comments

electronically to the following address:

9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain

“Docket No. 2002—CE-10-AD” in the

subject line. If you send comments

electronically as attached electronic
files, the files must be formatted in

Microsoft Word 97 for Windows or

ASCII text.

You may get the service information
referenced in this AD from Air Tractor,
Incorporated, P.O. Box 485, Olney,
Texas 76374; or Marburger Enterprises,
Inc., 1227 Hillcourt, Williston, North
Dakota 58801; telephone: (800) 893—
1420 or (701) 774-0230; facsimile: (701)
572—-2602. You may view this
information at FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 2002—CE—
10-AD, 901 Locust, Room 506, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Direct all questions to:

For the airplanes that do not incorporate
and never have incorporated
Marburger Enterprises, Inc. winglets:
Rob Romero, Aerospace Engineer,
FAA, Fort Worth Airplane
Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—
0150; telephone: (817) 222-5102;
facsimile: (817) 222-5960; and

For airplanes that incorporate or have
incorporated Marburger Enterprises,
Inc. winglets: John Cecil, Aerospace
Engineer, Los Angeles Aircraft
Certification Office, FAA, 3960
Paramount Boulevard, Lakewood,
California 90712; telephone: (562)
627-5228; facsimile: (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Discussion

What Events Have Caused This AD?

On December 17, 2001, FAA issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Air Tractor, Inc. (Air Tractor)
AT-400, AT-500, and AT-800 series
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
December 27, 2001 (66 FR 66823). The
NPRM proposed to supersede AD 2001—
10-04 R1 with a new AD that would
retain the safe life for the wing lower
spar cap and require you to eddy-
current inspect the wing lower spar cap
immediately prior to the replacement/
modification to detect and correct any
crack in a bolthole before it extends to
the modified center section of the wing.

The NPRM also proposed to further
reduce the safe life for those AT-400
and AT-500 series airplanes that
incorporate or have incorporated
Marburger Enterprises, Inc. winglets.

Since issuance of that NPRM, we
received reports of several cracks
originating in the outboard 3/8-inch
hole of the main spar lower cap on Air
Tractor Models AT-502, AT-502A, AT-
502B, and AT-503A airplanes at hours
time-in-service (TIS) lower than the
established safe life.

What Are the Consequences if the
Condition Is Not Corrected?

This condition could result in fatigue
cracks in the wing lower spar cap before
the established safe life is reached.
Fatigue cracks in the wing lower spar
cap, if not detected and corrected, could
result in the wing separating from the
airplane during flight.

The FAA’s Determination and an
Explanation of the Provisions of This
AD

What Has FAA Decided?

The FAA has reviewed all available
information and determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Air Tractor Models AT-502,
AT-502A, AT-502B, and AT-503A
airplanes of the same type design;

—The safe life on these airplanes should
be further reduced;

—These airplanes should be removed
from the previous NPRM; and

—Final rule; request for comments
(immediately adopted rule) AD action
should be taken to address this
condition.

What Does This AD Require?

This AD:

—Lowers the safe life for the wing lower
spar cap established in AD 2001-10-
04 R1;

—Further reduces the safe life for the
Models AT-502, AT-502A, AT-502B,
and AT-503A airplanes that
incorporate or have incorporated
Marburger Enterprises, Inc. winglets;

—Requires you to eddy-current inspect
the wing lower spar cap immediately
prior to the replacement/modification
to detect and correct any crack in a
bolthole before it extends to the
modified center section of the wing;
and

—Requires you to report the results of
this inspection to the FAA.

You must accomplish these actions in
accordance with Snow Engineering
Service Letter #197 or #205, both
Revised March 26, 2001, as applicable.

In preparation of this rule, we
contacted type clubs and aircraft

operators to obtain technical
information and information on
operational and economic impacts. We
have included, in the rulemaking
docket, a discussion of information that
may have influenced this action.

Will I Have the Opportunity To
Comment Prior to the Issuance of the
Rule?

Because the unsafe condition
described in this document could result
in the wing separating from the airplane
during flight, we find that notice and
opportunity for public prior comment
are impracticable. Therefore, good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

How Do I Comment on This AD?

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, FAA invites your comments
on the rule. You may submit whatever
written data, views, or arguments you
choose. You need to include the rule’s
docket number and submit your
comments to the address specified
under the caption ADDRESSES. We will
consider all comments received on or
before the closing date specified above.
We may amend this rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of the AD action and
determining whether we need to take
additional rulemaking action.

Are There Any Specific Portions of the
AD I Should Pay Attention to?

We specifically invite comments on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. You may view all
comments we receive before and after
the closing date of the rule in the Rules
Docket. We will file a report in the
Rules Docket that summarizes each FAA
contact with the public that concerns
the substantive parts of this AD.

How Can I Be Sure FAA Receives My
Comment?

If you want us to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2002—CE-10—
AD.” We will date stamp and mail the
postcard back to you.
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Regulatory Impact
Does This AD Impact Various Entities?

These regulations will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, FAA
has determined that this final rule does
not have federalism implications under
Executive Order 13132.

Does This AD Involve a Significant Rule
or Regulatory Action?

We have determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a significant regulatory action
under Executive Order 12866. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it

is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation

Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

2002-11-03 Air Tractor, Inc.: Amendment
39-12764; Docket No. 2002—CE-10-AD.

(a) What airplanes are affected by this AD?
This AD applies to certain Models AT-502,
AT-502A, AT-502B, and AT-503A airplanes.
Use paragraph (a)(1) of this AD for airplanes
that do not incorporate and never have
incorporated winglets. Use paragraph (a)(3)
of this AD for certain AT-500 series airplanes
that incorporate or have incorporated
Marburger Enterprises, Inc. winglets.

(1) The following presents airplanes
(certificated in any category) that are affected
by this AD, along with the new safe life
(presented in hours time-in-service (TIS)) of
the wing lower spar cap for all affected
airplane models and serial numbers:

Model

Serial Nos.

Safe life

0158 through 0618 ..

0003 through 0236 .........ccceeenneee

0187 through 0618 .................... .
All serial numbers beginning with 0067 ............ccccccveiviieeninen.

2,050 hours TIS.
1,650 hours TIS.
2,050 hours TIS.
2,050 hours TIS

(2) If piston powered aircraft have been
converted to turbine power, you must use the
limits for the corresponding serial number
turbine-powered aircraft.

(3) The following presents airplanes
(certificated in any category) that could

incorporate or could have incorporated
Marburger Enterprises, Inc. winglets. These
winglets are installed in accordance with
Supplemental Type Certificate (STC)
SA00490LA. Use the winglet usage factor in
the table below, the safe life specified in

paragraph (a)(1) of this AD, and the
instructions included in the Appendix to this
AD to determine the new safe life of these
airplanes:

Model

Serial Nos.

Winglet
usage
factor

0239 through 0618 ..

0003 through 0236 .........cceeenneen
0158 through 0238 .........ccceeenee

0187 through 0618 ..........cccccnee

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended

to prevent fatigue cracks from occurring in
the wing lower spar cap before the
established safe life is reached. Fatigue
cracks in the wing lower spar cap, if not
detected and corrected, could result in the

wing separating from the airplane during
flight.

(d) What must I do to address this
problem? To address this problem, you must
accomplish the following actions:



38374

Federal Register/Vol. 67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

Actions

Compliance

Procedures

(1) Modify the applicable
*COMOO1*aircraft records
(logbook) as follows to

show the reduced safe life

for the wing lower spar
cap (use the information
from the table in para-
graph (a)(1) of this AD
and utilize the information
in paragraph (a)(3) of this
AD and the Appendix to
this AD, as applicable):

(i) Incorporate the following
into the Aircraft Logbook
“In accordance with AD
2002-11-03, the wing
lower spar cap is life lim-
itedto  .” Insert the
applicable safe life num-

ber from the applicable ta-

bles in paragraphs (a)(1)

and (a)(3) of this AD and

the Appendix to this AD)
(ii) If, as of the time of the

logbook entry requirement

of paragraph (d)(1)(i) of
this AD, your airplane
modification is over or

within 50 hours of the safe
life, an additional 50 hours

TIS is allowed to accom-
plish the replacement/
modification

Accomplish the logbook entry within the next 10 hours
TIS after June 14, 2002 (the effective date of this
AD).

The owner/operator holding at least a private pilot cer-
tificate as authorized by section 43.7 of the Federal
Aviation Regulations (14 CFR 43.7) may modify the
aircraft records as specified in paragraphs (d)(1)(i)
and (d)(1)(ii) of this AD. Make an entry into the air-
craft records showing compliance with this portion of
AD in accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). Accomplish the
actual replacement/modification in accordance with
Snow Engineering Service Letter #197 or #205, both
Revised March 26, 2001, as applicable. The owner/
operator may not accomplish the replacement/modi-
fication, unless he/she holds the proper mechanic au-
thorization.
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Actions

Compliance

Procedures

(2) If you have ordered parts

from the factory when it is
time to replace the wing
lower spar cap (as re-

quired when you reach the

established safe life), but

the parts are not available,

you may eddy-current in-
spect the wing lower spar
cap. These inspections
are allowed until one of
the following occurs, at
which time the replace-

ment/modification must be

accomplished:

(i) Crack(s) is/are found;

(i) Parts become available
from the manufacturer; or

(iii) Not more than three in-
spections or 1,200 hours

TIS go by: the first inspec-

tion would have to be ac-

complished upon accumu-

lating the safe life; the
second inspection would
have to be accomplished
within 400 hours TIS after
accumulating the safe life;
the third inspection would
have to be accomplished
400 hours TIS after the
second inspection; and
the replacement/modifica-
tion would have to be ac-
complished within 400
hours TIS after the third
inspection (maximum
elapsed time would be
1,200 hours TIS)

Inspect prior to further flight after ordering the parts and
thereafter at intervals not to exceed 400 hours TIS
until one of the criteria in paragraphs (d)(2)(i),
(d)(2)(ii), and (d)(2)(iii) of this AD is met.

In accordance with the procedures in Snow Engineer-
ing Service Letter #197 or #205, both Revised March
26, 2001, as applicable.

(3) Eddy-current inspect the
wing lower spar cap in
order to detect any crack
before it extends to the
modified center section of
the wing and repair that
crack or replace the wing
section. The inspection
must be accomplished by
one of the following:

(i) a Level 2 or Level 3 in-
spector that is certified for
eddy-current inspection
using the guidelines es-
tablished by the American

Society for Nondestructive

Testing or MIL-STD-410;
or
(i) A person authorized to

perform AD work who has
completed and passed the

Air Tractor, Inc. training

course on Eddy Current
Inspection on wing lower
spar caps

Immediately prior to the replacement/modification re-
quired when you reach the new safe life. For air-
planes that had this replacement/modification accom-
plished in accordance with either AD 2001-10-04 or
AD 2001-10-04 R1, accomplish this inspection and
any necessary corrective action within the next 400
hours TIS after June 14, 2002 (the effective date of
this AD), unless already accomplished (have the me-
chanic who accomplished the work mark the
logbooks accordingly).

In accordance with the procedures in Snow Engineer-
ing Service Letter #197 or #205, both Revised March
26, 2001, as applicable.
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Actions

Compliance

Procedures

(4) Report to FAA the results
of each inspection re-
quired by paragraph (d)(3)
of this AD. The Office of
Management and Budget
(OMB) approved the infor-
mation collection require-
ments contained in this
regulation under the provi-
sions of the Paperwork
Reduction Act of 1980 (44
U.S.C. 3501 et seq.) and
assigned OMB Control
Number 2120-0056

Within 10 days after the inspection required in para-
graph (d)(3) of this AD or within 10 days after June
14, 2002 (the effective date of this AD, whichever oc-
curs later.

Submit the form (Figure 1 of this AD) to FAA, Fort
Worth Airplane Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193-0150; tele-
phone: (817) 222-5102; facsimile: (817) 222-5960.

BILLING CODE 4910-13-P
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AD 2002-11-03 INSPECTION REPORT

1. Inspection Performed By:

2. Phone:

3. Aircraft Model:

4. Aircraft Serial Number:

5. Engine Model Number:

6. Aircraft Total TIS:

7. Wing Total TIS:

8. Lower Spar Cap TIS:

ultrasound)

O Yes 0O No

9. Has the lower spar cap been inspected before?
(Eddy-current, Dye penetrant, magnetic particle,

9a. If yes,
Date:

Inspection Method:
Lower Spar Cap TIS:
Cracks found?

O Yes O No

performed to the spar cap?

O Yes 0O No

10. Has there been any major repair or alteration

10a. If yes, specify (Description and TIS)

11. Date of AD inspection:

12. Inspection Results:

NOTE: Indicate even if no cracks are found.

12a.

O Left Hand 0O Right Hand

12b.

Crack Length:

O Yes

12¢. Does drilling hole to next larger size remove
all traces of the crack(s)?

O No

12d. Corrective Action Taken:

BILLING CODE 4910-13-C

(e) Can I comply with this AD in any other
way?

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Fort Worth or Los
Angeles Airplane Certification Office (ACO),
as applicable, approves your alternative.
Submit your request through an FAA

Figure 1 of paragraph (d)(4) of this AD

Principal Maintenance Inspector. The
inspector may add comments before sending
it to the Manager, Fort Worth or Los Angeles
ACO.

(2) Alternative methods of compliance
approved for AD 2001-10-04 and/or AD
2000-14-51 are not considered approved for
this AD.

(3) Alternative methods of compliance
approved for AD 2001-10-04 R1 are
considered approved for this AD.

Note: This AD applies to each airplane
identified in paragraphs (a)(1) and (a)(3) of
this AD, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
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requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(f) Are there any alternative methods of
compliance already approved or being
considered for this AD? The FAA may
approve, as an alternative method of
compliance, inspection of the wing lower
spar cap. You must submit the request in
accordance with the procedures in paragraph
(e) of this AD and adhere to the following:

(1) If you are over or within 50 hours TIS
of the safe life for the wing lower spar cap
and you have ordered parts and scheduled a
date for the replacement/modification, but
having the replacement/modification done
on this date grounds the airplane, accomplish
the following:

(i) inspect the wing lower spar cap within
50 hours TIS after approval of the alternative
method of compliance;

(ii) reinspect thereafter at intervals not to
exceed 400 hours TIS until either cracks are
found, the date of the scheduled
replacement/modification occurs, or 1,200
hours TIS after the initial inspection are
accumulated, whichever occurs first; and

(iii) accomplish the inspections in
accordance with the procedures in Snow
Engineering Service Letter #197 or #205, both
Revised March 26, 2001, as applicable.

(2) Submit the following to the Fort Worth
or Los Angeles ACO, as applicable, using the
procedures described in paragraph (e) of this
AD:

(i) the airplane model serial number
designation, and airplane registration number
(N-number);

(ii) the number of hours TIS on the
airplane;

(iii) the scheduled date for the
replacement/modification; and

(iv) the name and location of the
authorized repair shop.

(3) For more information about this issue,
contact:

(i) For the airplanes that do not incorporate
and never have incorporated Marburger
Enterprises, Inc. winglets: Rob Romero,
Aerospace Engineer, FAA, Fort Worth
Airplane Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—0150;

telephone: (817) 222-5102; facsimile: (817)
222-5960; and

(ii) For the airplanes that incorporate or
have incorporated winglets: John Cecil,
Aerospace Engineer, Los Angeles Aircraft
Certification Office, FAA, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone: (562) 627-5228; facsimile: (562)
627-5210.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD provided that the following is
adhered to:

(1) Only operate in day visual flight rules
(VFR) only.

(2) Ensure that the hopper is empty.

(3) Limit airspeed to 135 miles per hour
(mph) indicated airspeed (IAS).

(4) Avoid any unnecessary g-forces.

(5) Avoid areas of turbulence.

(6) Plan the flight to follow the most direct
route.

(h) Are any service bulletins incorporated
into this AD by reference? Replacement and
inspection actions required by this AD must
be done in accordance with Snow
Engineering Service Letter #197 or #205, both
Revised March 26, 2001, as applicable. The
Director of the Federal Register previously
approved this incorporation by reference
under 5 U.S.C. 552(a) and 1 CFR part 51, as
of June 8, 2001 (66 FR 27014, May 16, 2001).
You can get copies from Air Tractor,
Incorporated, P.O. Box 485, Olney, Texas
76374; or Marburger Enterprises, Inc., 1227
Hillcourt, Williston, North Dakota 58801.
You may view copies at FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(i) When does this amendment become
effective? This amendment becomes effective
on June 14, 2002.

APPENDIX TO AD 2002-11-03

The following provides procedures for
determining the safe life for Models AT-502,
AT-502A, and AT-502B airplanes that
incorporate or have incorporated Marburger
Enterprises, Inc. winglets. These winglets are
installed in accordance with Supplemental
Type Certificate (STC) SA00490LA.

What If I Removed the Marburger Winglets
Prior to Further Flight After the Effective
Date of This AD or Prior to the Effective Date
of This AD?

1. Review your airplane’s logbook to
determine your airplane’s time-in-service
(TIS) with winglets installed per Marburger
Enterprises STC SA00490LA. This includes
all time spent with the winglets currently
installed and any previous installations
where the winglet was installed and later
removed.

Example: A review of your airplane’s
logbook shows that you have accumulated
350 hours TIS since incorporating the
Marburger STC. Further review of the
airplane’s logbook shows that a previous
owner had installed the STC and later
removed the winglets after accumulating 150
hours TIS. Therefore, your airplane’s TIS
with the winglets installed is 500 hours.

If you determine that the winglet STC has
never been incorporated on your airplane,
then your safe life is presented in paragraph
(a)(1) of this AD. Any future winglet
installation will be subject to a reduced safe
life per these instructions.

2. Determine your airplane’s unmodified
safe life from paragraph (a)(1) of this AD.

Example: Your airplane is a Model AT—
502B, serial number 0292. From paragraph
(a)(1) of this AD, the safe life of your airplane
is 2,050 hours TIS.

All examples from hereon will be based on
the Model AT-502B, serial number 0292
airplane.

3. Determine the winglet usage factor from
paragraph (a)(3) of this AD.

Example: Again, your airplane is a Model
AT-502B, serial number 0292. From
paragraph (a)(3) of this AD, your winglet
usage factor is 1.2.

4. Adjust the winglet TIS to account for the
winglet usage factor. Multiply the winglet
TIS (result of Step 1 above) by the winglet
usage factor (result of Step 3 above).

Example: Winglet TIS is 500 hours X a
winglet usage factor of 1.2. The adjusted
winglet TIS is 600 hours.

5. Calculate the winglet usage penalty.
Subtract the winglet TIS (result of Step 1
above) from the adjusted winglet TIS (result
of Step 4 above).

Example:

Adjusted winglet TIS—thewinglet TIS =winglet usage penalty.

6. Adjust the safe life of your airplane to
account for winglet usage. Subtract the
winglet usage penalty (result of Step 5 above)

result from the unmodified safe life from
paragraph (a)(1) of this AD (result of Step 2
above).

(600 hours) = (500 hours TIS) = (100 hours TIS).

Example:

Unmodified safe life—winglet usage penalty = adjusted safe life.
(2,050 hours T1S) = (100 hours TIS) = (1,950 hours T1S).
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7. If you remove the winglets from your
airplane prior to further flight or no longer
have the winglets installed on your airplane,
the safe life of your airplane is the adjusted
safe life (result of Step 6 above). Enter this
number in paragraph (d)(1)(i) of this AD and
the airplane logbook.

What If I Have the Marburger Winglet
Installed as of the Effective Date of This AD
and Plan to Operate My Airplane Without
Removing the Winglet?

1. Review your airplane’s logbook to
determine your airplane’s TIS without the
winglets installed.

Example: A review of your airplane’s
logbook shows that you have accumulated
1,500 hours TIS, including 500 hours with
the Marburger winglets installed. Therefore,
your airplane’s TIS without the winglets
installed is 1,000 hours.

2. Determine your airplane’s unmodified
safe life from paragraph (a)(1) of this AD.

Example: Your airplane is a Model AT—
502B, serial number 0292. From paragraph
(a)(1) of this AD, the safe life of your airplane
is 2,050 hours TIS.

All examples from hereon will be based on
the Model AT-502B, serial number 0292
airplane.

3. Determine the winglet usage factor from
paragraph (a)(3) of this AD.

Example: Again, your airplane is a Model
AT-502B, serial number 0292. From
paragraph (a)(3) of this AD, your winglet
usage factor is 1.2.

4. Determine the potential winglet TIS.
Subtract the TIS without the winglets
installed (result of Step 1 above) from the
unmodified safe life (result of Step 2 above).

Example:

Unmodified safe life— TIS without winglets = Potential winglet TIS.
(2,050 hours TIS) — (1,000 hours TIS) = (1,050 hours TIS).

5. Adjust the potential winglet TIS to
account for the winglet usage factor. Divide
the potential winglet TIS (result of Step 4

above) by the winglet usage factor (result of
Step 3 above).

Example:

Potential winglet TIS+ Winglet usage factor = Adjusted potential winglet TIS.
(1,050 hours T1S) +(1.2) = (875 hours TIS).

6. Calculate the winglet usage penalty.
Subtract the adjusted potential winglet TIS

(result of Step 5 above) from the potential
winglet TIS (result of Step 4 above).

Example:

Potential winglet TIS— Adjusted potential winglet TIS = Winglet usage penalty.
(1,050 hours T1S) - (875 hours TIS) = (175 hours TIS).

7. Adjust the safe life of your airplane to
account for the winglet installation. Subtract
the winglet usage penalty (result of Step 6

above) from the unmodified safe life from
paragraph (a)(1) of this AD (result of Step 2
above).

Example:

Unmodified safe life— Winglet usage penalty = Adjusted safe life.
(2,050 hours TIS) - (175 hours TIS) = (1,875 hours TIS).

8. Enter the adjusted safe life (result of Step
7 above) in paragraph (d)(1)(i) of this AD and
the airplane logbook.

What If I Install or Remove the Marburger
Winglet From My Airplane in the Future?

If, at anytime in the future, you install or
remove the Marburger winglet STC from your
airplane, you must repeat the procedures in
this Appendix to determine the airplane’s
safe life.

Issued in Kansas Gity, Missouri, on May
22, 2002.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—13423 Filed 6-3-02; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 40

Fees for Product Review and Approval

AGENCY: Commodity Futures Trading
Commission.

ACTION: Annual update of schedule of
fees for product review and approval.

SUMMARY: The Commission charges fees
to designated contract markets and
registered derivatives transaction
execution facilities to recover the costs
of its review of requests for product
review and approval. The calculation of
the fee amounts to be charged for the
upcoming year is based on an average of
actual program costs incurred in the
most recent three full fiscal years, as

explained below. The new fee schedule
is set forth below.

EFFECTIVE DATE: June 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Richard A. Shilts, Acting Director,
Division of Economic Analysis,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581, (202) 418-5260.
SUPPLEMENTARY INFORMATION:

I. Summary of Fees

Fees Charged for Processing Requests
for Product Review and Approval

Single Applications
* A single futures contract or an
option on a physical—$5,000;

» A single option on a previously-
approved futures contract—$1,000;
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* A combined submission of a futures
contract and an option on the same
futures contract—$5,500.

Multiple Applications

For multiple contract filings
containing related contracts, the product
review and approval fees are:

¢ A submission of multiple related
futures contracts—$5,000 for the first
contract, plus $500 for each additional
contract;

* A submission of multiple related
options on futures contracts—$1,000 for
the first contract, plus $100 for each
additional contract;

* A combined submission of multiple
futures contracts and options on those
futures contracts—$5,500 for the first
combined futures and option contract,
plus $550 for each additional futures
and option contract.

II. Background Information
1. General

The Commission recalculates each
year the fees it charges with the
intention of recovering the costs of
operating certain programs.! All costs
are accounted for by the Commission’s
Management Accounting Structure
Codes (MASC) system operated
according to a government-wide
standard established by the Office of
Management and Budget. The fees are
set each year based on direct program
costs, plus an overhead factor.

2. Overhead Rate

The fees charged by the Commission
are designed to recover program costs,
including direct labor costs and
overhead. The overhead rate is
calculated by dividing total
Commission-wide direct program labor
costs into the total amount of the
Commission-wide overhead pool. For
this purpose, direct program labor costs
are the salary costs of personnel
working in all Commission programs.
Overhead costs consist generally of the
following Commission-wide costs:
indirect personnel costs (leave and
benefits), rent, communications,
contract services, utilities, equipment,
and supplies. This formula has resulted
in the following overhead rates for the
most recent three years (rounded to the
nearest whole percent): 105 percent for
fiscal year 1999, 117 percent for fiscal
year 2000, and 105 percent for fiscal
year 2001. These overhead rates are
applied to the direct labor costs to

1 See Section 237 of the Futures Trading Act of
1982, 7 U.S.C. 16a and 31 U.S.C. 9701. For a
broader discussion of the history of Commission
fees, see 52 FR 46070 (Dec. 4, 1987).

calculate the costs of reviewing contract
approval requests.

3. Processing requests for contract
approval

Calculations of the fees for processing
requests for product review and
approval have become more refined
over the years as the types of contracts
being reviewed have changed.

On August 23, 1983, the Commission
established a fee for Contract Market
Designation (48 FR 38214). Prior to its
recent amendment, the Commodity
Exchange Act (Act) provided for
“designation” of each new contract as a
“contract market.” The Commodity
Futures Modernization Act (CFMA)
amended the Act to limit the concept of
“contract market designation” to the
approval of certain markets or trading
facilities on which futures and options
are traded, as opposed to approval of a
specific contract or product.
Commission rules that implemented the
CFMA, therefore, charged a fee for the
contract review where approval has
been requested by a designated contract
market or registered derivatives
transaction execution facility (DTF). No
fee is charged a board of trade for its
initial designation as a contract market
or registration as a DTF.

The fee, as originally adopted in 1983,
was based on a three-year moving
average of the actual costs expended
and the number of contracts reviewed
by the Commission during that period.
The formula for determining the fee was
revised in 1985. At that time, most
designation applications were for
futures contracts and no separate fee
was set for option contracts.

In 1992, the Commission reviewed its
data on the actual costs for reviewing
applications for both futures and option
contracts and determined that the
percentage-of applications pertaining to
options had increased and that the cost
of reviewing a futures contract
designation application was much
higher than the cost of reviewing an
application for an option contract. The
Commission also determined that when
applications for a futures contract and
an option on that futures contract are
submitted simultaneously, the cost is
much lower than when the contracts are
separately reviewed. "To recognize this
cost difference, three separate fees were
established: one for futures; one for
options; and one for combined futures
and option contract applications (57 FR
1372, Jan. 14, 1992).

The Commission refined its fee
structure further in 1999 to recognize
the unique processing cost
characteristics of a class of contracts—
cash-settled based on an index of non-

tangible commodities (64 FR 30384,
June 8, 1999). The Commission
determined to charge a reduced fee for
related simultaneously submitted
contracts for which the terms and
conditions of all contracts in the filing
are identical, except in regard to a
specified temporal or spatial pricing
characteristic or the multiplier used to
determine the size of each contract.
Contracts on major currencies, defined
as the Australian dollar, British pound,
Euro (and its component currencies),
Japanese yen, Canadian dollars Swiss
franc, New Zealand dollar, Swedish
krona, and the Norwegian krone
(including contracts based on currency
cross rates), were determined to be
eligible for the reduced multiple
contract fees.2 The Commission
determined that a 10 percent marginal
fee for additional contracts in a filing
would be appropriate for
simultaneously submitted contracts
eligible for the multiple contract filing
fee.

Commission staff compiled the actual
costs of processing a request for product
review and contract approval for a
futures contract for fiscal years 1999,
2000, and 2001, and found that the
average cost over the three-year period
was $5,000, including overhead. Review
of actual costs of processing contract-
approval reviews for an option contract
for fiscal years 1999, 2000, and 2001
reveal that the average cost over the
period was $1,000 per contract,
including overhead.

In accordance with its regulations as
codified at 17 CFR part 40 appendix B,
the Commission has determined that the
fee for approval of a futures contract
will be set at $5,000 and the fee for
approval of an option contract will be
set at $1,000. The fee for simultaneously
submitted futures contracts and option
contracts on those futures contracts and
the fees for filings containing multiple
cash-settled indices on non-tangible
commodities have been set similarly
and as indicated in the schedule set
forth in the Summary of Fee above.

III. Cost-Benefit Analysis

Section 15 of the Act, as amended by
section 119 of the CFMR, requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation under the Act. Section

2 Submissions containing a number of similar
cash-settled contracts based on the government debt
of different foreign countries would not be eligible
for the reduced fee, since the manipulation
potential of each contract would be related to the
liquidity of the underlying instruments, and the
individual trading practices and governmental
oversight in each specific country require separate
analysis.
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15 does not require the Commission to
quantify the costs and benefits of a new
regulation or to determine whether the
benefits of the proposed regulation
outweigh its costs. Rather, section 15
simply requires the Commission to
“consider the costs and benefits” of its
action, in light of five broad areas of
market and public concern: protection
of market participants and the public;
efficiency, competitiveness, and
financial integrity of futures markets;
price discovery; sound risk management
practices; and other public interest
considerations. Accordingly, the
Commission could in its discretion give
greater weight to any one of the five
enumerated areas of concern and could
in its discretion determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to effective
any of the provisions or to accomplish
any of the purposes of the Act.

The submission of new products for
Commission review and approved by
designated contract markets or DTFs is
voluntary. The Commission has
therefore concluded that those entities
choosing to make such submissions find
that the benefits of doing so equal or
exceed the fees, which, as explained
above, are derived from the
Commission’s actual processing costs.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5 USC
601, et seq., requires agencies to
consider the impact of rules on small
business. The fees implemented in this
release affect contract markets and
registered DTFs. The Commission has
previously determined that contract
markets and registered DTFs are not
“small entities”” for purposes of the
Regulatory Flexibility Act. Accordingly,
the Chairman, on behalf of the
Commission, certifies pursuant to 5 USC
605(b), that the fees implemented here
will not have a significant economic
impact on a substantial number of small
entities.

Issued in Washington, DC, on May 29,
2002 by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 02—13861 Filed 6—3—-02; 8:45 am]
BILLING CODE 6351-01-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 416
RIN 0960-AF53

Collection of Supplemental Security
Income Overpayments From Special
Benefits for Certain World War I
Veterans

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are revising our
regulations to permit the Social Security
Administration (SSA) to recover
Supplemental Security Income (SSI)
overpayments under title XVI of the
Social Security Act (the Act) by
adjusting the amount of Special Benefits
for Certain World War II Veterans (SVB)
payable under title VIII of the Act. This
collection practice is limited to
individuals who are not currently
eligible to receive any cash payments
under any provision of title XVI or any
State supplementary payments that we
administer. Also, the amount of SVB to
be withheld in a month to recover the
SSI overpayment will not exceed 10
percent unless the overpaid person
requests us to withhold a different
amount or the overpaid person (or his
or her spouse) willfully misrepresented
or concealed material information in
connection with the SSI overpayment. If
there was willful misrepresentation or
concealment, the entire SVB amount
will be withheld to recover the SSI
overpayment. These revisions will
permit SSA to recover SSI
overpayments from SVB payable to the
overpaid individual when SSI cash
benefits are not payable.

EFFECTIVE DATE: These rules are effective
on July 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Patricia Hora, Social Insurance
Specialist, Office of Process and
Innovation Management, 2109 West
Low Rise Building, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235—
6401, regulations@ssa.gov, (410) 965—
7183 or TTY (410) 966-5609 for
information about these rules. For
information on eligibility or filing for
benefits, call our national toll-free
numbers, 1-800-772—-1213 or TTY 1-
800-325-0778 or visit our Internet web
site, SSA Online, at http://www.ssa.gov.

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register on the Internet site
for the Government Printing Office:
http://www.access.gpo.gov/su—docs/
aces/aces140.html. Tt is also available

on the Internet site for SSA (i.e. Social
Security Online): http://www.ssa.gov/
regulations/. Electronic copies of public
comments may also be found on this
site.

SUPPLEMENTARY INFORMATION: On
December 14, 1999, Pub. L. 106-169, the
“Foster Care Independence Act of 1999”
was enacted. Section 251(a) of Pub. L.
106—169 added title VIII to the Social
Security Act, establishing a new benefit
program—Special Benefits for Certain
World War II Veterans. Under this
program, if you are a World War II
veteran who was eligible for SSI for
December 1999 and for the month of
application for SVB, and who meets
other criteria specified in the law, you
may be entitled to SVB for each month
in which you reside outside the United
States.

Section 251(b) of Pub. L. 106-169
amended section 1147 of the Act. Prior
to the enactment of Pub. L. 106-169,
section 1147 of the Act (added by
section 8 of Pub. L. 105-306) allowed
SSA to recover SSI overpayments from
you, if you were no longer receiving SSI
cash payments, by reducing the amount
of any benefits payable to you under
title II of the Act. Final regulations on
recovery of SSI overpayments from title
1I benefits were published on July 26,
2001, at 66 FR 38902. Section 251(b) of
Pub. L. 106-169 amended section 1147
to allow recovery of SSI overpayments
from title VIII benefits, as well as title
II benefits, payable in a month.
Throughout this preamble, this type of
overpayment recovery is called “‘cross-
program recovery.” With certain
exceptions, the amount of the reduction
permitted under cross-program recovery
cannot exceed 10 percent of the benefits
payable in a month.

On July 26, 2001 we published a
Notice of Proposed Rulemaking in the
Federal Register at 66 FR 38963 and
provided a 60-day period for interested
individuals and organizations to
comment on the proposed rules. We
received one public comment from an
individual. A summary of the comment
and our response to it follows.

Comment: The commenter believes
we should not reduce an individual’s
SVB payments to recover an SSI
overpayment unless there was willful
concealment or misrepresentation on
the part of the overpaid person. The
commenter points out that the overpaid
individual is an aged veteran who may
not even understand why the
overpayment occurred. The commenter
argues that, rather than holding the
veteran liable, we should make stronger
efforts to eliminate payment errors
within SSA.
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Response: We are not adopting this
comment. As indicated above, Congress
specifically amended section 1147 of
the Act to give SSA authority to use
cross-program recovery to recover SSI
overpayments from SVB payments. In
recognition of the fact that the veteran
is an elderly former SSI recipient,
Congress limited to 10 percent the
amount we may withhold from an
individual’s monthly SVB payment to
recover an SSI overpayment. In
addition, in the cross-program recovery
notice that we will send to an overpaid
individual, we will explain that he/she
has both the right to request that we
waive recovery of the overpayment and
the right to request that we use a rate of
withholding that is less than 10 percent
of the monthly payment amount. We
will waive recovery of an SSI
overpayment in any case where the
individual was without fault in causing
the overpayment and recovery would
either defeat the purpose of title XVI
(i.e., deprive the individual of income or
resources needed for ordinary and
necessary living expenses) or be against
equity and good conscience (e.g., the
overpaid individual changed his or her
position for the worse or relinquished a
valuable right in reliance on the
overpayment). We believe the final rules
strike the proper balance between
protecting the rights of the overpaid
individual and satisfying our obligation
to ensure the fiscal integrity of the SSI
program.

Regarding payment errors within
SSA, we are pursuing several initiatives
that address the causes of overpayments
in the benefit programs we administer.
We are hopeful that these initiatives
will help to reduce the number of
overpayments that occur.

We are publishing these final rules
with only minor changes from the
proposed rule.

Explanation of Changes

In order to implement cross-program
recovery from SVB, we are modifying
several provisions of §416.572.
Paragraph (a) is revised as follows:

» We are revising the definition of
““cross-program recovery’’ to include the
process of collecting title XVI
overpayments from SVB payable to you
in a month.

* We are revising the definition of
“benefits payable in a month” to
include the amount of SVB you would
actually receive in a given month.
Under this definition, “benefits payable
in a month” includes the monthly SVB
amount and any past due SVB you
receive, after any reduction by the
amount of income for the month as
required by section 805 of the Act (42

U.S.C. 1005). We have added to the
definition an example to show how we
determine SVB payable in a month.

» We changed the language of
paragraph (a)(3), as published with the
notice of proposed rulemaking, to
conform it to the language of the final
regulation published at 66 FR 38902,
38907.

We are revising paragraph (b) of
§416.572 to explain that we may use
cross-program recovery to collect title
XVI overpayments if you are not
currently receiving SSI cash benefits
and are receiving benefits under title II
or title VIII of the Act. Therefore, if your
title IT and/or title VIII benefits are being
adjusted to recover a title XVI
overpayment and you again become
eligible for SSI benefits, cross-program
recovery will end with the month in
which SSI cash benefits resume. We
will begin collecting the remaining title
XVI overpayment by monthly
adjustment of SSI payments. We are also
revising paragraph (b) to explain that:

» We will not start cross-program
recovery from SVB if we already are
adjusting SVB to recover an SVB
overpayment, and

* We will not start cross-program
recovery from title II benefits if we are
already adjusting title II benefits to
recover an SVB or title Il overpayment.

Adjustment of title VIII and title II
benefits to recover SVB overpayments is
authorized by section 808(a)(1) of the
Act (42 U.S.C. 1008(a)(1)).

Paragraph (c) of §416.572 lists the
information that we include in the
notice sent to a person whose benefits
are subject to cross-program recovery.
We are revising paragraph (c)(2) to add
that the information will include the
amount we will withhold from SVB
payable in a month. The notice will
state that you may ask us to review our
determination that you still owe the
overpayment balance and that you may
ask us to waive collection of the
overpayment balance. The notice will
inform you how to request a waiver.
Unless you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, the notice also will state
that you may request that we withhold
from SVB a different amount than the
amount stated in the notice.

Paragraph (d) of §416.572 currently
explains that we will begin to withhold
no sooner than 30 days after the date of
the notice. If you pay the entire
overpayment balance within that 30-day
period, we will not impose cross-
program recovery. If within the 30-day
period you ask us to review the
determination that you still owe us the
overpayment balance and/or request us

to waive recovery of the overpayment
balance, we will not begin cross-
program recovery until we review the
matter(s) and notify you of our
decision(s). If within the 30-day period,
you request that we withhold a different
amount, we will not begin cross-
program recovery until we determine
the amount we will withhold. These
provisions apply when we pursue cross-
program recovery to collect SSI
overpayments from SVB payable under
title VIII of the Act. No revisions to the
regulatory text are needed.

We are revising paragraph (e) of
§416.572 to explain that when cross-
program recovery is applied, we will
collect the overpayment at a rate of 10
percent of the title IT benefits and SVB
payable in any month, respectively.
However, we will collect at a rate of 100
percent of the title IT benefits and SVB
payable in any month if you (or your
spouse) willfully misrepresented or
concealed material information in
connection with the overpayment.

Other Revisions

We are revising the language of
§416.570 to state that we will not adjust
title XVI benefits to recover SVB
overpayments without a specific request
from the SSI beneficiary. Without the
consent of the overpaid person, we have
no authority to recover SVB
overpayments from SSI payments.

Regulatory Procedures

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final regulations
meet the criteria for a significant
regulatory action under Executive Order
(E.O.) 12866. Thus, the regulations were
reviewed by OMB. However, the
estimated amounts of the savings or
costs involved do not cross the
threshold for an economically
significant regulation as defined in E.O.
12866. The estimated program savings
from increased collections as a result of
implementation of section 251(b)(7) of
Pub. L. 106-169 are negligible, less than
$2.5 million over the next 10 years. The
administrative impact is also negligible.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small entities
because they affect only individuals.
Thus, a regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

These final rules contain reporting
requirements at sections 416.570 and
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416.572(e). The public reporting burden
is accounted for in the Information
Collection Requests for the forms that
the public uses to submit the
information to SSA. Consequently, a 1-
hour placeholder burden is being
assigned to the specific reporting
requirements contained in these rules.
We are seeking clearance of the burden
referenced in these rules because the
rules were not considered during the
clearance of the forms. An Information
Collection Request has been submitted
to OMB. While these rules will be
effective 30 days from publication, these
burdens will not be effective until
cleared by OMB. We are soliciting
comments on the accuracy of the
agency’s burden estimate; the need for
the information; its practical utility;
ways to enhance its quality, utility and
clarity; and on ways to minimize the
burden on respondents, including the
use of automated collection techniques
or other forms of information
technology. We will publish a notice in
the Federal Register upon OMB
approval of the information collection
requirements. Comments should be
submitted to the OMB desk officer for
SSA within 30 days of publication of
these final rules at the following
address: Office of Management and
Budget, Attn: Desk Officer for SSA, <
New Executive Office Building, Room
10230, 725 17th St., NW., Washington,
DC 20530.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.006, Supplemental
Security Income)

List of Subjects in 20 CFR Part 416:

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: March 27, 2002.
Jo Anne B. Barnhart,
Commissioner of Social Security.

For the reasons set forth in the
preamble, we are amending Chapter III
of Title 20, Code of Federal Regulations
as follows:

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

1. The authority citation for Subpart
E of Part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1147, 1601,
1602, 1611(c) and (e), and 1631(a)—(d) and (g)
of the Social Security Act (42 U.S.C.
902(a)(5), 1320b—17, 1381, 1381a, 1382(c)

and (e), and 1383(a)—(d) and (g)); 31 U.S.C.
3720A.

2. Section 416.570 is amended by
revising the third sentence to read as
follows:

8§416.570 Adjustment-general rule.

* * * Absent a specific request from
the person from whom recovery is
sought, no overpayment made under
title II, title VIII or title XVIII of the Act
will be recovered by adjusting SSI

benefits.
* * * * *

3. Section 416.572 is amended by
revising the heading and paragraphs (a),
(b), (c)(2), and (e) to read as follows:

§416.572 Are title Il benefits and title VIII
benefits subject to adjustment to recover
title XVI overpayments?

(a) Definitions.

(1) Cross-program recovery. Cross-
program recovery is the process that we
will use to collect title XVI
overpayments from benefits payable to
you in a month under title II and title
VIII of the Act.

(2) Benefits payable in a month. For
purposes of this section, benefits
payable in a month means the amount
of title II or title VIII benefits that you
would actually receive in that month.
For title II benefits, it includes your
monthly benefit and any past due
benefits after any reductions or
deductions listed in §404.401(a) and (b)
of this chapter. For title VIII benefits, it
includes your monthly benefit and any
past due benefits after any reduction by
the amount of income for the month as
required by section 805 of the Act.

Title II Example: A person is entitled to
monthly title II benefits of $1000. The first
benefit payment the person would receive
includes past-due benefits of $1000. The
amount of benefits payable in that month for
purposes of cross-program recovery is $2000.
So, if we were recovering 10 percent of that
month’s benefit, we would be recovering
$200. The monthly benefit payable for
subsequent months is $1000. So, if we were
recovering 10 percent of that amount, we
would be recovering $100. If $200 would be
deducted from the person’s title II benefits in
a later month because of excess earnings as
described in §§404.415 and 404.416 of this
chapter, the benefit payable in that month for
purposes of cross-program recovery would be
$800. So, if we were recovering 10 percent
of that month’s benefit, we would be
recovering $80.

Title VIII Example: A person qualifies for
monthly title VIII benefits of $384. The
person is receiving a monthly pension
payment of $150 from his employer. The title
VIII benefit payable in a particular month
would be reduced by $150 under section 805
of the Act (42 U.S.C. 1005). The title VIII
benefit payable and subject to withholding in
that month for purposes of cross-program

recovery would be $234. So, if we were
recovering 10 percent of that month’s benefit,
we would be recovering $23.40.

(3) Not currently eligible for SSI cash
benefits. This means that you are not
receiving any cash payment, including
State supplementary payments that we
administer, under any provision of title
XVI of the Act or under section 212(b)
of Pub. L. 93-66 (42 U.S.C. 1382 note).

(b) When we may collect title XVI
overpayments using cross-program
recovery.

(1) Except as provided in paragraphs
(b)(2) through (4) of this section, we may
use cross-program recovery to collect a
title XVI overpayment you owe if:

(i) You are not currently eligible for
SSI cash benefits, and

(ii) You are receiving title II or title
VIII benefits.

(2) We will not start cross-program
recovery against your title II or title VIII
benefits if you are refunding your title
XVI overpayment by regular monthly
installments.

(3) We will not start cross-program
recovery against your title II benefits if
we are adjusting your title I benefits to
recover a title Il overpayment under
§404.502 of this chapter or a title VIII
overpayment under section 808(a)(1) of
the Act (42 U.S.C. 1008(a)(1)).

(4) We will not start cross-program
recovery against your title VIII benefits
if we are adjusting your title VIII
benefits to recover a title VIII
overpayment under section 808(a)(1) of
the Act (42 U.S.C. 1008(a)(1)).

(C) * *x %

(2) We will withhold a specific
amount from the title I benefits and/or
title VIII benefits payable to you in a
month (see paragraph (e) of this
section);

(e) Rate of withholding.

(1) We will collect the overpayment at
the rate of 10 percent of the title II
benefits and title VIII benefits payable to
you in any month, unless:

(i) You request and we approve a
different rate of withholding, or

(ii) You or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment.

(2) In determining whether to grant
your request that we withhold at a lower
rate than 10 percent of the title II or title
VIII benefits payable in a month, we
will use the criteria applied under
§416.571 to similar requests about
withholding from title XVI benefits.

(3) If you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, we will collect the
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overpayment at the rate of 100 percent
of the title II benefits and title VIII
benefits payable in any month. We will
not collect at a lesser rate. (See
§416.571 for what we mean by
concealment of material information.)

[FR Doc. 02—13902 Filed 6-3-02; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 18, 44, 46, 48, 49, 56, 57,
70, 71, 75 and 90

MSHA Headquarters Address Change

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Final rule.

SUMMARY: The Mine Safety and Health
Administration is amending its
regulations to reflect changes to the
address of the Headquarters office.
MSHA is relocating its Headquarters
offices and these amendments to the
regulations are necessary to inform the
public of MSHA’s new address.

EFFECTIVE DATE: June 10, 2002.

ADDRESSES: This final rule is available
on MSHA'’s internet site, http://
www.msha.gov, at the “Statutory and
Regulatory Information” icon.

FOR FURTHER INFORMATION CONTACT:
Marvin W. Nichols, Jr., Director, Office
of Standards, Regulations, and
Variances, MSHA, 4015 Wilson Blvd.,
Room 627, Arlington, Virginia 22203—
1984, Nichols-Marvin@msha.gov, (703)
235-1910 (telephone) or (703) 235-5551
(facsimile) before June 10, 2002 and
1100 Wilson Blvd., Room 2352,
Arlington, Virginia 22209-3939, (202)
693—-9440 (telephone), (202) 693—9441
(facsimile) thereafter.

SUPPLEMENTARY INFORMATION:
A. Background

On June 10, 2002, MSHA will move
its Headquarters office from 4015
Wilson Blvd., Arlington, Virginia
22203-1984 to 1100 Wilson Blvd.,
Arlington, Virginia 22209-3939.

Because this amendment deals with
agency management and procedures, the
notice and comment provisions of the
Administrative Procedure Act do not
apply pursuant to 5 USC 553(a)(2) and
(b)(3)(A).

Good cause exists to dispense with
the usual 30-day delay in the effective
date because the amendments are of a
minor and administrative nature dealing
with a change in address.

B. Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

C. Executive Order 12866 Regulatory
Planning and Review

This final rule is not a “regulatory
action” under section 3 of Executive
Order 12866, and has not been reviewed
by the Office of Management and
Budget. The rule is an administrative
action that changes the address of a
Federal agency. Because the rule is
limited to agency organization,
management and personnel, it falls
within the exclusion set forth in section
3(d)(3) of the Executive Order.

In promulgating this rule, the Agency
has adhered to the regulatory
philosophy and applicable principles of
regulation set forth in section 1 of the
Executive Order.

D. Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995, this rule
does not include any Federal mandate
that may result in increased
expenditures by State, local or tribal
governments, or by the private sector.

Accordingly, Chapter I of Title 30 of
the Code of Federal Regulations is
amended as follows:

PART 18—ELECTRIC MOTOR-DRIVEN
MINE EQUIPMENT AND
ACCESSORIES

1. The authority citation for part 18
continues to read as follows:

Authority: 30 U.S.C. 957 and 961.

§18.82 [Amended]

2. In §18.82(a), the address for the
Assistant Secretary of Labor for Mine
Safety and Health is revised to read
1100 Wilson Blvd., Room 2322,
Arlington, Virginia 22209-3939.”

PART 44—RULES OF PRACTICE FOR
PETITIONS FOR MODIFICATION OF
MANDATORY SAFETY STANDARDS

3. The authority citation for part 44
continues to read as follows:

Authority: 30 U.S.C. 957.

8§44.10 [Amended]

4. In §44.10, the address for the Office
of Standards, Regulations and Variances
is revised to read “1100 Wilson Blvd.,
Room 2352, Arlington, Virginia 22209—
3939.”

§44.21 [Amended]

5.In §44.21(a), the address for the
Assistant Secretary of Labor for Mine
Safety and Health is revised to read
“1100 Wilson Blvd., Room 2322,
Arlington, Virginia 22209-3939.”

PART 46—TRAINING AND
RETRAINING OF MINERS ENGAGED IN
SHELL DREDGING, OR EMPLOYED AT
SAND, GRAVEL, SURFACE STONE,
SURFACE CLAY, COLLOIDAL
PHOSPHATE, OR SURFACE
LIMESTONE MINES.

6. The authority citation for part 46
continues to read as follows:

Authority: 30 U.S.C. 811, 825.

§46.2 [Amended]

7.1In §46.2(d)(1)(iii), the address for
the Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

§46.3 [Amended]

8. In §46.3(h), the address for the
Office of Educational Policy and
Development is revised to read “1100
Wilson Blvd., Room 2100, Arlington,
Virginia 22209-3939.”

PART 48—TRAINING AND
RETRAINING OF MINERS

9. The authority citation for part 48
continues to read as follows:

Authority: 30 U.S.C. 811, 825.

§48.3 [Amended]

10. In §48.3(i), the addresses for the
Administrator for MSHA Coal Mine
Safety and Health and the Administrator
for Metal and Non-metal Safety and
Health are revised to read “1100 Wilson
Blvd., Room 2424 (Coal) or Room 2436
(Metal and Nonmetal), Arlington,
Virginia 22209-3939.”

§48.23 [Amended]

11-12. In §48.23(i), the addresses for
the Administrator for Coal Mine Safety
and Health and the Administrator for
Metal and Non-metal Safety and Health
are revised to read ‘“1100 Wilson Blvd.,
Room 2424 (Coal) or Room 2436 (Metal
and Nonmetal), Arlington, Virginia
22209-3939.”

§48.32 [Amended]

13. In §48.32(a), the addresses for the
Administrator for Coal Mine Safety and
Health and the Administrator for Metal
and Non-metal Safety and Health are
revised to read “1100 Wilson Blvd.,
Room 2424 (Coal) or Room 2436 (Metal
and Nonmetal), Arlington, Virginia
22209-3939.”
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PART 49—MINE RESCUE TEAMS

14. The authority citation for part 49
continues to read as follows:

Authority: 30 U.S.C. 811, 825(e), 957.

§49.3 [Amended]

15. In §49.3(h)(2), the addresses for
the Administrator for Coal Mine Safety
and Health and the Administrator for
Metal and Nonmetal Mine Safety and
Health are revised to read “1100 Wilson
Blvd., Room 2424 (Coal) or Room 2436
(Metal and Nonmetal), Arlington,
Virginia 22209-3939.”

§49.4

16. In §49.4(i)(2), the addresses for
the Administrator for Coal Mine Safety
and Health and the Administrator for
Metal and Nonmetal Mine Safety and
Health are revised to read “1100 Wilson
Blvd., Room 2424 (Coal) or Room 2436
(Metal and Nonmetal), Arlington,
Virginia 22209-3939.”

[Amended]

§49.8

17. In §49.8(e), the addresses for the
Administrator for Coal Mine Safety and
Health and the Administrator for Metal
and Nonmetal Mine Safety and Health
are revised to read ‘1100 Wilson Blvd.,
Room 2424 (Coal) or Room 2436 (Metal
and Nonmetal), Arlington, Virginia
22209-3939.”

[Amended]

PART 56—SAFETY AND HEALTH
STANDARDS—SURFACE METAL AND
NONMETAL MINES

18. The authority citation for part 56
continues to read as follows:

Authority: 30 U.S.C. 811.
§56.6000

19. In §56.6000, in the definition for
laminated partition, the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

§56.6133 [Amended]

20.In §56.6133(b), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

[Amended]

§56.6201 [Amended]

21.In §56.6201(a)(2), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

22.1In §56.6201(b)(2), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

§56.14130 [Amended]

23. In §56.14130(j), the address for
the Administrator for Metal and
Nonmetal Mine Safety and Health is
revised to read ‘1100 Wilson Blvd.,
Room 2436, Arlington, Virginia 22209—
3939.”

§56.14131 [Amended]

24.In §56.14131(d), the address for
the Administrator for Metal and
Nonmetal Mine Safety and Health is
revised to read ‘1100 Wilson Blvd.,
Room 2436, Arlington, Virginia 22209—
3939.”

PART 57—SAFETY AND HEALTH
STANDARDS—UNDERGROUND
METAL AND NONMETAL MINES

25. The authority citation for part 57
continues to read as follows:

Authority: 30 U.S.C. 811.

§57.6000 [Amended]

26.In §57.6000, in the definition for
laminated partition, the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

§57.6133 [Amended]

27.1In §57.6133(b), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

§57.6201 [Amended]

28.In §57.6201(a)(2), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

29.In §57.6201(b)(2), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2436, Arlington, Virginia
22209-3939.”

§57.14130 [Amended]

30. In §57.14130(j), the address for
the Administrator for Metal and
Nonmetal Mine Safety and Health is
revised to read ‘1100 Wilson Blvd.,
Room 2436, Arlington, Virginia 22209—
3939.”

§57.14131 [Amended]

31.In §57.14131(d), the address for
the Administrator for Metal and
Nonmetal Mine Safety and Health is
revised to read ‘1100 Wilson Blvd.,
Room 2436, Arlington, Virginia 22209—
3939.”

§57.22005 [Amended]

32.In §57.22005(b), the address for
the Assistant Secretary of Labor for
Mine Safety and Health is revised to

read “1100 Wilson Blvd., Room 2322,
Arlington, Virginia 22209-3939.”

PART 70—MANDATORY HEALTH
STANDARDS—UNDERGROUND COAL
MINES

33. The authority citation for part 70
continues to read as follows:

Authority: 30 U.S.C. 811 and 813(h).

§70.204 [Amended]

34.In §70.204(e), the address for
MSHA Coal Mine Safety and Health is
revised to read 1100 Wilson Blvd.,
Room 2424, Arlington, Virginia 22209—
3939.”

§70.1900

35. In §70.1900(c), the address for the
Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

[Amended]

PART 71—MANDATORY HEALTH
STANDARDS—SURFACE COAL MINES
AND SURFACE WORK AREAS OF
UNDERGROUND COAL MINES

36. The authority citation for part 71
continues to read as follows:

Authority: 30 U.S.C. 811, 951, 957.

§71.204 [Amended]

37.1In §71.204(e), the address for
MSHA Coal Mine Safety and Health is
revised to read ‘1100 Wilson Blvd.,
Room 2424, Arlington, Virginia 22209-
3939.”

§71.402

38.In §71.402(b), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2424, Arlington, Virginia
22209-3939.”

[Amended]

§71.500

39. In § 71.500(c), the address for the
Health Division of MSHA Coal Mine
Safety and Health is revised to read
“1100 Wilson Blvd., Room 2416,
Arlington, Virginia 22209-3939.”

[Amended]

§71.700

40. In § 71.700(a), the address for
MSHA is revised to read “1100 Wilson
Blvd., Room 2424, Arlington, Virginia
22209-3939.”

[Amended]

PART 72—HEALTH STANDARDS FOR
COAL MINES

41. The authority citation for Part 72
continues to read as follows:

Authority: 30 U.S.C. 811, 813(h), 957, 961.
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§72.710 [Amended]

42.In §72.710, the address for the
Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

PART 75—MANDATORY SAFETY
STANDARDS—UNDERGROUND COAL
MINES

43. The authority citation for Part 75
continues to read as follows:

Authority: 30 U.S.C. 811.

§75.301 [Amended]

44.In § 75.301, in the definitions of
noncombustible structure or area and
noncombustible material, the address
for the Office of Standards, Regulations
and Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

§75.322 [Amended]

45.In §75.322, the address for MSHA
is revised to read ‘1100 Wilson Blvd.,
Room 2424, Arlington, Virginia 22209—
3939.”

§75.333 [Amended]

46.In §75.333(d)(1), the address for
the Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

47.In §75.333(e)(1)(i), the address for
the Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

48.In §75.333(e)(3), the address for
the Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

49. In § 75.333(f), the address for the
Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

§75.335 [Amended]

50.In §75.335(a)(1)(iv), the address
for the Office of Standards, Regulations
and Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

51.In § 75.335(a)(2), the address for
the Office of Standards, Regulations and
Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

§75.523 [Amended]

52.In §75.523—1(c), the address for
the Office of Technical Support is

revised to read “1100 Wilson Blvd.,
Room 2329, Arlington, Virginia 22209—
3939.”

§75.818 [Amended]

53.In § 75.818(b)(4), the address for
the Office of Standards, Regulations and
Variances is revised to read 1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

§75.1710-1 [Amended]

54. In § 75.1710-1(f), the address for
the Office of Technical Support is
revised to read ‘1100 Wilson Blvd.,
Room 2329, Arlington, Virginia 22209—
3939.”

§75.1712-6 [Amended]

55.In § 75.1712—6(c), the address for
the Health Division of MSHA Coal Mine
Safety and Health is revised to read
1100 Wilson Blvd., Room 2416,
Arlington, Virginia 22209-3939.”

§75.1900 [Amended]

56.In § 75.1900, in the definition of
Noncombustible Material, the address
for the Office of Standards, Regulations
and Variances is revised to read “1100
Wilson Blvd., Room 2352, Arlington,
Virginia 22209-3939.”

PART 90—MANDATORY HEALTH
STANDARDS—COAL MINERS WHO
HAVE EVIDENCE OF
PNEUMOCONIOSIS

57. The authority citation for Part 90
continues to read as follows:

Authority: 30 U.S.C. 811 and 813(h).

§90.3 [Amended]

58. In §90.3(d), the address for the
Health Division of MSHA Coal Mine
Safety and Health is revised to read
1100 Wilson Blvd., Room 2416,
Arlington, Virginia 22209-3939.”

59. In §90.3(e), the address for the
Health Division of MSHA Coal Mine
Safety and Health is revised to read
1100 Wilson Blvd., Room 2416,
Arlington, Virginia 22209-3939.”

§90.204 [Amended]

60. In §90.204(e), the address for
MSHA Coal Mine Safety and Health is
revised to read 1100 Wilson Blvd.,
Room 2424, Arlington, Virginia 22209—
3939.”

Signed at Arlington, VA, this 28th day of
May 2002.

John R. Caylor,

Deputy Assistant Secretary of Labor for Mine
Safety and Health.

[FR Doc. 02-13906 Filed 6—3—02; 8:45 am]
BILLING CODE 4310-43-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33CFR Part 1
[USCG-2001-9175]
RIN 2115-AG15

Revised Options for Responding to
Notices of Violations

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard amends the
procedure for a Notice of Violation
when the recipient fails to either accept
or decline it within 45 days. Instead of
automatically converting the “fail to
respond” Notice of Violation to a
marine violation case with its lengthier
processing and potentially higher
penalties, it is treated as a default and
we proceed with the civil penalty. The
party retains its option to choose marine
violation processing at any time during
the 45-day response period.

DATES: This final rule is effective July 5,
2002.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—2001-9175 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
LCDR Scott Budka, Project Manager,
Office of Investigations & Analysis (G-
MOA), Coast Guard, telephone 202—
267-2026. If you have questions on
viewing the docket, call Dorothy Beard,
Chief, Dockets, Department of
Transportation, telephone 202—-366—
5149.

SUPPLEMENTARY INFORMATION:

Regulatory History

On December 10, 2001, we published
a notice of proposed rulemaking
(NPRM) entitled “Revised Options for
Responding to Notices of Violations” in
the Federal Register (66 FR 63640). We
received 4 letters commenting on the
proposed rule. No public hearing was
requested and none was held.

Background

We explained the background of
Notices of Violations (NOVs) and our
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recent review of their use in the NPRM.
Today, we use NOVs only in small oil
discharge (under 100 gallons) and minor
violations of our pollution prevention
regulations; we have not expanded their
use since their introduction in 1994.
The changes this rule makes to the NOV
process allow it to be more easily
administered through our Marine
Information for Safety and Law
Enforcement system, which came on
line in late 2001, and will support
expanding the use of NOVs to other
programs.

Discussion of Comments and Changes

A total of 4 letters were sent to the
docket, with one being a clarification of
an earlier letter. One commenter stated
a party’s failure to respond to an NOV
within 45 days of its issuance might
result from misdelivery of the NOV. If
a party claims it failed to receive the
original NOV, the Coast Guard’s
procedures allow us to review the case.

Another commenter suggested
changes that are beyond the scope of
this rulemaking. Since the changes
suggested concern internal Coast Guard
processes, we have delivered them to
the appropriate offices to review and
consider them.

The third commenter expressed
support for this rulemaking.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget (OMB) has not reviewed it under
that Order. It is not “significant” under
the regulatory policies and procedures
of the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
We expect the economic impact of this
rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

As we discussed in the NPRM, this
rule only changes the default when a
party fails to respond to an NOV within
45 days; currently, only about 1% of all
NOV recipients. These parties can avoid
the impact of this rule entirely, by
making the required NOV response
within 45 days.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises

small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

As previously noted, this rule only
changes the default when a party fails
to respond to an NOV within 45 days.
These parties can avoid any impact of
this rule, simply by making the required
NOV response (to accept or decline the
NOV) within 45 days. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. Small
entities may call the Project Manager
listed under FOR FURTHER INFORMATION
CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
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paragraph (34)(a), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. The
changes here are procedural and affect
only the default treatment of “fail to
respond” NOVs. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 1

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Penalties.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 1 as follows:

PART 1—GENERAL PROVISIONS

Subpart 1.07—Enforcement; Civil and
Criminal Penalty Proceedings

1. The authority citation for subpart
1.07 continues to read as follows:

Authority: 14 U.S.C. 633; Sec. 6079(d),
Pub. L. 100-690, 102 Stat. 4181; 49 CFR 1.46.

2.In § 1.07-11, a new paragraph (b)(7)
is added, paragraph (d) is revised, and
paragraphs (e) and (f) are added, as
follows:

§1.07-11 Notice of Violation.

* * * * *

(b) * * *
(7) A statement that failure to either
pay the proposed penalty on the Notice

of Violation or decline the Notice of
Violation and request a hearing within
45 days will result in a finding of
default and the Coast Guard will
proceed with the civil penalty in the
amount recommended on the Notice of
Violation without processing the
violation under the procedures
described in 33 CFR 1.07-10(b).

* * * * *

(d) If a party declines the Notice of
Violation within 45 days, the case file
will be sent to the District Commander
for processing under the procedures
described in 33 CFR 1.07—-10(b).

(e) If a party pays the proposed
penalty on the Notice of Violation
within 45 days, a finding of proved will
be entered into the case file.

(f) If within 45 days of receipt a
party—

(1) Fails to pay the proposed penalty
on the Notice of Violation; and

(2) Fails to decline the Notice of
Violation—the Coast Guard will enter a
finding of default in the case file and
proceed with the civil penalty in the
amount recommended on the Notice of
Violation without processing the

violation under the procedures

described in 33 CFR 1.07-10(b).
Dated: May 23, 2002.

Jeffrey P. High,

Acting Assistant Commandant for Marine

Safety, Security and Environmental
Protection.

[FR Doc. 02-13963 Filed 6—3—02; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-02-013]

Drawbridge Operating Regulation;
Bonfouca Bayou, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
in 33 CFR 117.433 governing the
operation of the State Route 433 swing
span drawbridge across Bonfouca
Bayou, mile 7.0, at Slidell, St. Tammany
Parish, Louisiana. This deviation allows
the draw of the State Route 433 swing
span drawbridge to remain closed to
navigation from 8 a.m. until noon on
June 12, 2002. This temporary deviation
will allow for installation of new
electrical parts for continued operation
of the draw span of the bridge.

DATES: This deviation is effective from
8 a.m. until noon on Wednesday, June
12, 2002.

ADDRESSES: Unless otherwise indicated,
documents referred to in this notice are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
Commander (obc), 501 Magazine Street,
New Orleans, Louisiana, 70130-3396.
The Bridge Administration Branch
maintains the public docket for this
temporary deviation.

FOR FURTHER INFORMATION CONTACT: MTr.
David Frank, Bridge Administration
Branch, at the address given above or
telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: The SR
433 swing span drawbridge across
Bonfouca Bayou, mile 7.0, at Slidell, St.
Tammany Parish, Louisiana, has a
vertical clearance in the closed-to-
navigation position of 3.5 feet above
mean high water and 6.7 feet above
mean low water at the pivot pier. The
vertical clearance at the rest pier is 8.2
feet above mean high water and 11.4
feet above mean low water in the

closed-to-navigation position. The
bridge provides unlimited vertical
clearance in the open-to-navigation
position. Navigation on the waterway
consists of tugs with tows, fishing
vessels, sailing vessels, and other
recreational craft.

Presently, the draw operates as
follows: The draw need not open for
passage of vessels from 7 a.m. to 8 a.m.
and from 1:45 p.m. to 2:45 p.m.,
Monday through Friday except Federal
Holidays. The draw need open only on
the hour and half-hour from 6 a.m. to 7
a.m. and from 3 p.m. to 6 p.m., Monday
through Friday except federal holidays.
The draw shall open on signal from 9
p.m. to 5 a.m., if at least 4 hours notice
is given to the Louisiana Department of
Transportation and Development
Security Service at (540) 375—0100. At
all other times the draw shall open on
signal.

The Louisiana Department of
Transportation and Development
requested a temporary deviation for the
operation of the drawbridge to
accommodate maintenance work. The
work involves installation of new
electrical parts. This work is essential
for continued operation of the draw
span of the bridge.

This deviation allows the draw of the
State Route 433 swing span drawbridge
to remain closed to navigation from 8
a.m. until noon on Wednesday, June 12,
2002.

Dated: May 24, 2002.
D.F. Ryan,

Captain. U.S.C.G., Commander, Eighth Coast
Guard District, Acting.

[FR Doc. 02—13961 Filed 6—3—-02; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-02-014]

Drawbridge Operating Regulation;
Three Mile Creek, AL

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
in 33 CFR 117 governing the operation
of the CSX Transportation railroad
swing span drawbridge across Three
Mile Creek, mile 0.3, at Mobile,
Alabama. This deviation allows the
draw of the railroad swing span bridge
to remain closed to navigation from 8
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a.m. until 5:30 p.m. on June 17 and 18,
2002. This temporary deviation will
allow for replacement of machinery
struts.

DATES: This deviation is effective from
8 a.m. on Monday, June 17, 2002 until
5:30 p.m. on Tuesday, June 18, 2002.

ADDRESSES: Unless otherwise indicated,
documents referred to in this notice are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
Commander (obc), 501 Magazine Street,
New Orleans, Louisiana, 70130-3396.
The Bridge Administration Branch
maintains the public docket for this
temporary deviation.

FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION: The CSX
Transportation railroad swing span
drawbridge across Three Mile Creek,
Baldwin County, Alabama has a vertical
clearance in the closed-to-navigation
position of 10 feet above mean high
water and 12 feet above mean low
water. The bridge provides unlimited
vertical clearance in the open-to-
navigation position. Navigation on the
waterway consists of tugs with tows and
fishing vessels. Presently, the draw
opens on signal for the passage of
vessels.

CSX Transportation requested a
temporary deviation for the operation of
the drawbridge to accommodate
maintenance work. The work involves
replacement of the deficient machinery
struts on the bridge. This work is
essential for continued operation of the
draw span of the bridge and is expected
to eliminate frequent breakdowns
resulting in emergency bridge closures.

This deviation allows the draw of the
CSX Transportation railroad swing span
drawbridge to remain closed to
navigation from 8 a.m. until 5:30 p.m.
on June 17 and 18, 2002.

Dated: May 24, 2002.
D.F. Ryan,

Captain, U.S.C.G., Commander, Eighth Coast
Guard District, Acting.

[FR Doc. 02—13962 Filed 6—3-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Prince William Sound 02-009]
RIN 2115-AA97

Security Zone: Port Valdez and Valdez
Narrows, Valdez, Alaska

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing the Trans-Alaska Pipeline
System (TAPS) Valdez Terminal
Complex, Valdez, Alaska and TAPS
Tank Vessels and a security zone in the
Valdez Narrows, Port Valdez, Alaska.
The security zones are necessary to
protect the Alyeska Marine Terminal
and vessels from damage or injury from
sabotage, destruction or other
subversive acts. Entry of vessels into
these security zones is prohibited unless
specifically authorized by the Captain of
the Port, Prince William Sound, Alaska.
DATES: This rule is effective from 8 a.m.
April 1, 2002 until July 30, 2002.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket COTP Prince
William Sound 02—-009 and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office, P.O. Box
486, Valdez, Alaska 99686, between
7:30 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Chief Warrant Officer Milo Ortiz, U.S.
Coast Guard Marine Safety Office
Valdez, Alaska, (907) 835—7205.
SUPPLEMENTARY INFORMATION:

Regulatory History

A notice of proposed rulemaking
(NPRM) was not published for this
regulation. In accordance with 5 U.S.C.
553(b)(B), the Coast Guard finds good
cause exists for not publishing an
NPRM. The Coast Guard is taking this
action for the immediate protection of
the national security interests in light of
terrorist acts perpetrated on September
11, 2001. Also, in accordance with 5
U.S.C. 553(d)(3), the Coast Guard finds
good cause to exist for making this
regulation effective less than 30 days
after publication in the Federal
Register. Publication of a notice of
proposed rulemaking and delay of the
effective date would be contrary to the
public interest because immediate
action is necessary to provide for the
safety of the Trans-Alaska Pipeline
System (TAPS) terminal and TAPS tank

vessels. This temporary rule will replace
the temporary rules contained in 33 CFR
165.T17-003, 33 CFR 165.T17-004, and
33 CFR 165.T17-005, all of which
expire on June 1, 2002.

Discussion of the Regulation

The Coast Guard is establishing a
temporary security zone while the
notice of proposed rulemaking (NPRM)
is drafted and published with a request
for comments. This temporary final rule
is required to ensure a smooth transition
from temporary final rule to final rule.
This temporary final rule, which we
expected to be our proposed final rule,
will help ensure protection of the TAPS
terminal and TAPS tank vessels during
the notice and comment period for the
proposed final rule.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
Economic impact is expected to be
minimal because of the short duration of
this rule and the season in which it is
in effect.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
The number of small entities impacted
by this rule is expected to be minimal
because of the short duration of the rule.
Since the time frame this rule is in effect
may cover commercial harvests of fish
in the area, the entities most likely
affected are commercial and native
subsistence fishermen. The Captain of
The Port will consider applications for
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entry into the security zone on a case-
by-case basis; therefore, it is likely that
very few, if any, small entities will be
impacted by this rule. Those interested
may apply for a permit to enter the zone
by contacting Marine Safety Office,
Valdez at the above contact number.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et. seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 13132 and
has determined that this temporary final
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under Figure 21,
paragraph 34(g) of Commandant
Instruction M16745.1D, this rule is
categorically excluded from further
environmental documentation. A
““Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Safety measures, Vessels,
Waterways.

For the reasons set forth in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

§§165.T17-003—165.T17-005 [Removed]

2. Remove temporary §§ 165.T17-003,
165.T17-004, and 165.T17-005.

3. A new temporary § 165.T17-009 is
added to read as follows:

§165.T17-009 Port Valdez and Valdez
Narrows, Valdez, Alaska—security zone.

(a) Trans-Alaska Pipeline System
(TAPS) Valdez Terminal complex
(Terminal), Valdez, Alaska and TAPS
Tank Vessels. (1) The following is a
security zone: the enclosed waters
within a line beginning on the southern
shoreline of Port Valdez at 61°04'57" N,
146°26'20" W; thence northerly to
61°06'24" N, 146°26'20" W; thence east
to 61°06'24" N, 146°21'15" W; thence
south to 61°05'07" N, 146°21'15" W;
thence west along the shoreline and
including the area 2000 yards inland
along the shoreline to the starting point
at 61°04'57" N, 146°26'20" W. This
security zone encompasses all waters
approximately one mile north, east and
west of the TAPS Terminal between
Allison Creek (61°05'07" N, 146°21'15"
W) and Sawmill Spit (61°04'57" N,
146°26'20" W).

(2) The following is a security zone:
all waters within 200 yards of the shore
and offshore facilities of the TAPS
Terminal between Allison Creek
(61°05'07" N, 146°21'15" W) and
Sawmill Spit (61°04'57" N, 146°26'20"

(3) The following is a security zone:
the waters within 200 yards of any
TAPS tank vessel maneuvering to
approach, moor, unmoor or depart the
TAPS Terminal or is transiting,
maneuvering, laying to or anchored
within the boundaries of the Captain of
the Port Zone, Prince William Sound
described in 33 CFR 3.85—-20(b).

(b) Valdez Narrows, Port Valdez,
Valdez, Alaska. (1) The following is a
security zone: all waters within 200
yards of the Valdez Narrows Tanker
Optimum Track line bounded by a line
beginning at 61°05'16.0" N, 146°37'20.0"
W; thence south west to 61°04'00.0" N,
146°39'52.0" W; thence southerly to
61°02'33.5" N, 146°41'28.0" W; thence
north west to 61°02'40.5" N,
146°41'47.5" W; thence north east to
61°04'06.0" N, 146°40'14.5" W; thence
north east to 61°05'23.0" N, 146°37'40.0"
W; thence south east back to the starting
point at 61°05'16.0" N, 146°37'20.0".
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(2) Valdez Narrows Tanker Optimum
Track line is a line commencing at
61°05'23.0" N, 146°37'22.5" W; thence
south westerly to 61°04'03.2" N,
146°40'03.2" W thence southerly to
61°03'00" N, 146°41'12" W.

(3) This security zone encompasses all
waters approximately 200 yards either
side of the Valdez Narrows Optimum
Track line.

(c) Effective dates. This section is
effective from 8 a.m. April 1, 2002 until
July 30, 2002.

(d) Authority. In addition to 33 U.S.C.
1231 and 49 CFR 1.46, the authority for
this section includes 33 U.S.C. 1226.

(e) Regulations. (1) The general
regulations governing security zones
contained in 33 CFR 165.33 apply.

(2) Tank vessels transiting directly to
the TAPS terminal complex, engaged in
the movement of oil from the terminal
or fuel to the terminal, and vessels used
to provide assistance or support to the
tank vessels directly transiting to the
terminal, or to the terminal itself, and
that have reported their movements to
the Vessel Traffic Service may operate
as necessary to ensure safe passage of
tank vessels to and from the terminal.
All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port and the designated
on-scene patrol personnel. These
personnel comprise commissioned,
warrant, and petty officers of the Coast
Guard. Upon being hailed by a vessel
displaying a U.S. Coast Guard ensign by
siren, radio, flashing light, or other
means, the operator of the vessel shall
proceed as directed. Coast Guard
Auxiliary and local or state agencies
may be present to inform vessel
operators of the requirements of this
section and other applicable laws.

Dated: April 1, 2002.
P.M. Coleman,

Commander, U.S. Coast Guard, Captain of
the Port Prince William Sound, Alaska.

[FR Doc. 02—-13960 Filed 6—3—-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 165

[PAC AREA-02-001]
RIN 2115-AG33

Protection of Naval Vessels

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing regulations for the safety

and security of U.S. naval vessels in the
navigable waters of the United States.
Naval Vessel Protection Zones will
provide for the regulation of vessel
traffic in the vicinity of many U.S. naval
vessels in the navigable waters of the
United States.

DATES: This rule is effective beginning
June 15, 2002.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [PAC AREA 02-001] and are
available for inspection or copying at
U.S. Coast Guard, Pacific Area Marine
Transportation Branch (Pmt), Coast
Guard Island, Bldg. 50-6, Alameda, CA
94501 between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Commander Steve Danscuk,
Commander, Pacific Area Marine
Transportation Branch (Pmt), at
telephone number (510) 437-2943.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 20, 2002, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Protection
of Naval Vessels in the Federal Register
(67 FR 12940). The Coast Guard
received five letters commenting on the
proposed rule. No public hearing was
requested, and none was held.

On February 21, 2002, Coast Guard
Commander, Atlantic Area, Marine
Safety Division, Response Branch
(Amr), published a notice of proposed
rulemaking in the Federal Register (67
FR 7992) proposing to establish a
permanent subpart G to 33 CFR part 165
and setting out general provisions
pertaining to that subpart. On May 13,
2002, Atlantic Area’s final rule was
published in the Federal Register (67
FR 31958). The general provisions of
subpart G are discussed in the preamble
to the Atlantic Area rule and would
apply to Pacific Area naval vessel
protection zones. This rule, applicable
in Coast Guard Pacific Area, adds a new
§165.2030, which creates restrictions
similar to Atlantic Area’s § 165.2025.

Under 5 U.S.C. §553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Because naval commanders
have an urgent and critical security
need to control the movements of
vessels in the vicinity of large naval
vessels, this rule needs to become
effective on June 15, 2002. Otherwise,
there will be a regulatory gap when the
temporary final rule (66 FR 48780 and

48782), which is now in effect, expires
on that date. The Coast Guard believes
that its finding of good cause in this
instance is consistent with the principle
of fundamental fairness which requires
that all affected persons be afforded a
reasonable time to prepare for the
effective date of a rulemaking. This is
because the temporary final rule, which
has been in effect since September 21,
2002, is very similar to this rule. The
Coast Guard believes that the temporary
final rule has given the public adequate
time to adjust to and prepare for naval
vessel protection zones.

Background and Purpose

These zones are necessary to provide
for the safety and security of United
States naval vessels in the navigable
waters of the United States. The
regulations are issued under the
authority contained in 14 U.S.C. 91. On
September 21, 2001, the Coast Guard
published temporary final rules entitled
“Protection of Naval Vessels” in the
Federal Register (66 FR 48780 and
48782). Before issuing these temporary
final rules, no regulations existed
implementing 14 U.S.C. 91. The
temporary final rules are in effect until
June 15, 2002.

We have determined that a continuing
need exists for the protection of naval
vessels. Therefore, we are implementing
a permanent rule that will replace the
Pacific Area temporary rule (66 FR
48782) by June 15, 2002.

Discussion of Comments and Changes

The Coast Guard received five letters
in response to the March 20, 2002 notice
of proposed rulemaking (67 FR 12940).
Letters from the Suquamish Tribe, the
Muckleshoot Indian Tribal Council, the
law firm of Morisset Schlosser
representing the Tulalip Tribe, and the
Northwest Indian Fisheries Commission
expressed concern over the rule’s
potential impact on the treaty fishing
rights of federally recognized Indian
Tribes in Puget Sound, Washington. The
Office of Hawaiian Affairs, a state
agency that represents Native Hawaiian
interests, expressed concern over the
impacts of the proposed rule on ocean
activities conducted by Native
Hawaiians.

Comment 1. The Puget Sound Tribes
stated that they have reserved rights of
access for fishing in usual and
accustomed places. They conduct
fisheries enforcement patrols, perform
fisheries and water quality research and
harvest shellfish. They stated that such
activities may bring tribal members and
their vessels in proximity to naval
vessels. The Tribes averred that there is
a potential for substantial direct effects



38392

Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

on their activities in the following
circumstances: when the naval vessel
protection zone around a moored or
anchored naval vessel prevents tribal
vessels from fishing in a prime tribal
area during peak fishing times; when a
transiting vessel interrupts a tribal
fishing activity in progress; and when a
tribal vessel, while engaged in fishing,
drifts into a naval vessel protection zone
of a moored or anchored naval vessel.

Response 1. The Coast Guard
recognizes the rights of the treaty Indian
fishers under the Stevens Treaties, as
clarified in the well-known U.S. v.
Washington line of cases, beginning
with United States v. Washington, 384
F.Supp. 312 (W.D. Wash. 1974). We
took those rights into account during the
rulemaking process. The Coast Guard
acknowledges that there could be some
effects if a naval vessel protection zone
causes a tribal vessel to be displaced.
The rule has built-in flexibility,
however, to address the Tribes’
concerns. And, based on the Coast
Guard’s consideration of the comments
received, the Coast Guard Thirteenth
District will continue to facilitate
dialogue between the Tribes and the
Navy to develop local implementation
policies in Puget Sound designed to
minimize the possibility of effects on
the Tribes, consistent with security
concerns.

Treaty rights are not absolute and
must be balanced against the rights of
the United States. The Justice
Department articulated the position of
the United States as follows: “The
Justice Department represents the
United States on its own behalf and as
a trustee on behalf of the affected Indian
Tribes who claim fishing rights under
the Stevens treaties. No claims have
been made [in this case, i.e. U.S. v.
Washington] against the United States.
The United States reserves its right to
assert all available defenses, including
but not limited to navigational servitude
and defense powers.” Response by the
Department of Justice to Judicial
Interrogatories Posed by the U.S. District
Court, Western District of Washington,
dated 3 November 1992.

In this instance, the treaty rights must
be balanced against the United States’
inherent right and obligation to
safeguard and protect its warships and
naval vessels from sabotage and attack.
Since the October 2000 bombing of the
U.S.S. COLE in Yemen, which was
carried out by an explosives-laden small
boat, the U.S. military has placed
increased emphasis on naval force
protection. And the terrorist attacks of
September 11, 2001 proved that the U.S.
mainland is not immune from attack.
Therefore, the Coast Guard has

implemented this rule as a force
protection measure to help Naval
commanders within Pacific Area to
protect their ships and their crews.

Comment 2. The Tribes commented
that naval vessel security and Tribal
fishing rights protection can both be
achieved if there is improved
communication and coordination,
scheduling of port calls and routine
non-emergency vessel movements to
avoid fisheries, and placement of Tribal
liaison personnel on Coast Guard and
Seattle Harbor Patrol vessels to assist in
the identification of Tribal fishers
during peak tribal fishing periods. To
assist the government, the Tribes can
provide information about Tribal fishery
openings and the names of authorized
fishers and their vessels. There should
be a single government point of contact
in each geographic area to foster good
communication so that accidental
encroachment incidents can be quickly
and agreeably resolved.

Response 2. The Coast Guard agrees
that communication and coordination
between the Tribes, the Coast Guard,
and the Navy is vital so that any impact
of the rule on Tribal treaty fishing rights
can be minimized. The Coast Guard has
already had an informative meeting
with representatives of the Muckleshoot
Tribe, Suquamish Tribe, and the Navy
on April 25, 2002. The Coast Guard
Thirteenth District plans to continue to
facilitate discussions between
potentially affected Tribes and the Navy
to develop local implementation
policies in Puget Sound designed to
minimize the possibility of effects on
the Tribes, consistent with security
concerns.

The Coast Guard believes that the
Tribes’ recommendation to the Navy to
schedule port calls and routine non-
emergency vessel movements to avoid
impacts on Tribal fishers and fisheries
has potential merit, when such actions
are consistent with naval vessel and
national security. The Coast Guard has
received assurances from the Navy that
the Navy is willing and able to gather
information from the Tribes about
fishery dates, locations, and expected
number of Tribal vessels and relay this
information to naval commanders in the
area. The Navy’s primary point of
contact for gathering this information
from the Tribes is the Watch
Commander, Regional Operations
Center, Navy Region Northwest, who
can be reached 24 hours per day at (360)
315-5123.

The Coast Guard is committed to
working with the Tribes and agrees that
additional discussions with
representatives of potentially affected
Tribes and the Navy are desirable to

establish specific local implementation
policies to achieve both security and
tribal objectives. Towards that end, the
Coast Guard’s point of contact is the
Coast Guard District Thirteen’s Tribal
Liaison Office, which can be reached 24
hours per day via the District Command
Center at (206) 220-7001.

With regard to the Tribes’ concern
over accidental encroachment into naval
vessel protection zones, the rule does
not distinguish between an accidental or
intentional violation of the 100-yard
exclusionary zone. An accidental
violation may result in enforcement
action. But the rule is written to
encourage those who may need to come
within 100 yards of a large naval vessel
to request permission from the on-scene
Coast Guard personnel, senior naval
officer present in command, or official
patrol. In most cases, the commanding
officer of the naval vessel will be the
individual to grant or deny permission
to enter the 100-yard exclusionary zone
because he or she will be in the best
position to assess the security needs of
his or her ship. Additional coordination
suggestions will be given full
consideration during a cooperative
process to develop practical local
implementation guidelines.

Comment 3. The Tribes stated that for
local Coast Guard and Navy personnel
to have the flexibility to accommodate
the needs of the Tribes, it is important
that the final regulation provide
direction to local Coast Guard and Navy
personnel to implement measures that
allow tribal members access to fishing
rights. The Tribes recommended the
insertion of the following language as a
new paragraph (g) to § 165.2030: “The
Coast Guard, senior naval officer present
in command, or the official patrol shall
work with affected tribal governments to
provide treaty Indian fishers access to
usual and accustomed fishing sites
within 100 yards of large U.S. naval
vessels.”

Response 3. The Coast Guard believes
that adding a new paragraph (g) to
§ 165.2030 of the rule is not necessary
or prudent. The rule already has built-
in flexibility for addressing Tribal
issues. In those instances where the 100-
yard exclusionary zone would exclude
Tribal fishers from their usual and
accustomed grounds, the rule allows
Tribal fishers to request permission to
enter the zone by contacting the Coast
Guard, senior naval officer present in
command or the official patrol on VHF-
FM Channel 16. After making an on-
scene assessment of the naval vessel’s
security situation relative to any
perceived threat, the Coast Guard,
senior naval officer present in command
or the official patrol would have the
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discretion to allow the requestor within
100 yards.

Addition of the language would not
be prudent from a security standpoint
because the Coast Guard interprets the
proposed paragraph (g)’s use of the term
“shall” as requiring the on-scene GCoast
Guard or Navy commander to notify the
Tribes every time a large naval vessel
transit takes place. The Coast Guard
does not believe the rule should require
coordination when it is not needed or
when it would not be prudent from a
security perspective. By employing
language in the rule that would limit the
on-scene commander’s ability to use his
or her discretion on a case-by-case basis,
naval vessels might become vulnerable
to one of the threats that naval vessel
protection zones were designed to guard
against-small boats intent on attacking
naval vessels.

The Coast Guard and the Navy will
work with the affected Tribes on
measures to implement the rule in a
way that will allow the Tribes to reach
their objectives to the fullest extent
possible while accomplishing naval
vessel and national security objectives.

Comment 4. The Office of Hawaiian
Affairs commented that existing human
use activities such as ocean access and
fishing should not be restricted spatially
or in duration beyond that which is
reasonable to provide for the security
concerns of the proposed rule.

Response 4. Because this rule does
not restrict ocean activities permanently
in any location and because the
duration of any restrictions on human
use activities would be limited to the
time period that a large naval vessel is
in transit or is anchored or moored, the
Coast Guard believes the effect of this
rule on the public is minimized. In
addition, the rule has several built-in
mitigation measures to limit public
impact. Vessels that need to pass within
100 yards of a large U.S. naval vessel
may contact the Coast Guard, the senior
naval officer present in command, or the
official patrol on VHF—FM Channel 16
to obtain the necessary permission. And
once security concerns permit, the rule
encourages the Coast Guard, senior
naval officer present in command, or the
official patrol to publicize in advance
the movement of the naval vessel.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the

regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

Although this regulation will restrict
access to some areas and regulate speed
in other areas, the effect of this
regulation will not be significant
because: (1) Individual naval vessel
protection zones are limited in size; (2)
the Coast Guard, senior naval officer
present in command, or official patrol
may authorize access to the naval vessel
protection zone; (3) the naval vessel
protection zone for any given transiting
naval vessel will only effect a given
geographical location for a limited time;
and (4) when conditions permit, the
Coast Guard, senior naval officer present
in command, or the official patrol
should give advance notice of all naval
vessel movements on VHF—FM channel
16 so mariners can adjust their plans
accordingly. Further, the Coast Guard
received no comments related to
economic impact following
implementation of the temporary final
rule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate near or
anchor in the vicinity of U.S. naval
vessels in the navigable waters of the
United States.

This regulation will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (1) Individual
naval vessel protection zones are
limited in size; (2) the official patrol
may authorize access to the naval vessel
protection zone; (3) the naval vessel
protection zone for any given transiting
naval vessel will only affect a given
geographic location for a limited time;
and (4) when conditions permit, the

Coast Guard, senior naval officer present
in command, or the official patrol
should give advance notice of all naval
vessel movements on VHF—FM channel
16 so mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
can better evaluate its effects on them
and participate in the rulemaking.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard received five letters
commenting on the proposed rule, three
from Indian Tribal Governments in
Puget Sound, Washington, one from the
Northwest Indian Fisheries Commission
and one from the Office of Hawaiian
Affairs. They are discussed under
“Comments and Responses.”” The Coast
Guard recognizes the Indian Tribes”
rights under the Stevens Treaties. And
the Coast Guard is committed to
working with the Navy and the Tribal
Governments to implement local
policies to mitigate the concerns that
have been identified. Given the
flexibility of the rule to accommodate
the special needs of mariners in the
vicinity of large naval vessels and the
Coast Guard’s commitment to working
with the Tribes, we have determined
that naval vessel security and fishing
rights protection need not be
incompatible and therefore have
determined that this rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the

Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have conducted an analysis for
this action according to the Coast Guard
National Environmental Policy Act
Manual, COMDTINST M16475.1D,
which guides Coast Guard compliance
with the National Environmental Policy
Act of 1969 (NEPA) and have concluded
that there are no factors present which
would limit the use of Coast Guard
Categorical Exclusion (34)(g). Comments
from the public were considered prior to
approval of a final Categorical Exclusion
Determination (CED) documenting our
decision to exclude this action from
further environmental review. Refer to
Comments and Changes for a summary
of comments received and the Coast
Guard’s response. Public comments, an
environmental checklist and CED for
this action are available in the docket
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Protection of naval vessels,
Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

Subpart G—Protection of Naval
Vessels

1. The authority citation for part 165
subpart G continues to read as follows:

Authority: 14 U.S.C 91 and 633; 49 CFR
1.45.

2. Add §165.2030 to read as follows:

8§165.2030 Pacific Area.

(a) This section applies to any vessel
or person in the navigable waters of the
United States within the boundaries of
the U.S. Coast Guard Pacific Area,
which includes the Eleventh,
Thirteenth, Fourteenth, and
Seventeenth U.S. Coast Guard Districts.

Note to paragraph (a): The boundaries of
the U.S. Coast Guard Pacific Area and the
Eleventh, Thirteenth, Fourteenth, and
Seventeenth U.S. Coast Guard Districts are
set out in 33 CFR part 3.

(b) A naval vessel protection zone
exists around U.S. naval vessels greater
than 100 feet in length overall at all
times in the navigable waters of the

United States, whether the large U.S.
naval vessel is underway, anchored,
moored, or within a floating dry dock,
except when the large naval vessel is
moored or anchored within a restricted
area or within a naval defensive sea
area.

(c) The Navigation Rules shall apply
at all times within a naval vessel
protection zone.

(d) When within a naval vessel
protection zone, all vessels shall operate
at the minimum speed necessary to
maintain a safe course, unless required
to maintain speed by the Navigation
Rules, and shall proceed as directed by
the Coast Guard, the senior naval officer
present in command, or the official
patrol. When within a naval vessel
protection zone, no vessel or person is
allowed within 100 yards of a large U.S.
naval vessel unless authorized by the
Coast Guard, the senior naval officer
present in command, or official patrol.

(e) To request authorization to operate
within 100 yards of a large U.S. naval
vessel, contact the Coast Guard, the
senior naval officer present in
command, or the official patrol on VHF—
FM channel 16.

(f) When conditions permit, the Coast
Guard, senior naval officer present in
command, or the official patrol should:

(1) Give advance notice on VHF-FM
channel 16 of all large U.S. naval vessel
movements;

(2) Permit vessels constrained by their
navigational draft or restricted in their
ability to maneuver to pass within 100
yards of a large U.S. naval vessel in
order to ensure a safe passage in
accordance with the Navigation Rules;
and

(3) Permit commercial vessels
anchored in a designated anchorage area
to remain at anchor when within 100
yards of passing large U.S. naval vessels;
and

(4) Permit vessels that must transit via
a navigable channel or waterway to pass
within 100 yards of a moored or
anchored large U.S. naval vessel with
minimal delay consistent with security.

Note to paragraph (f): The listed actions
are discretionary and do not create any
additional right to appeal or otherwise
dispute a decision of the Coast Guard, the
senior naval officer present in command, or
the official patrol.

Dated: May 23, 2002.
E.R. Riutta,

Vice Admiral, U.S. Coast Guard, Commander,
Coast Guard Pacific Area.

[FR Doc. 02-13964 Filed 6—3—02; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD01-02-061]
RIN 2115-AA97

Safety Zone; Charles’ Engagement
Fireworks Display, Black Point, CT

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a fireworks display located in Long
Island Sound off shore of Black Point,
CT. This action is necessary to provide
for the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in a
portion of Long Island Sound.

DATES: This rule is effective from 9:30
p.m. on June 7, 2002, until 10:30 p.m.
on June 8, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket (CGD01-02—
061) and are available for inspection or
copying at Coast Guard Group/Marine
Safety Office, 120 Woodward Ave., New
Haven, CT 06512, between 7:30 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: BM2
R. L. Peebles, Marine Events Petty
Officer, Coast Guard Group/MSO Long
Island Sound at (203) 468—4408.
SUPPLEMENTARY INFORMATION

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM and for
making the rule effective less than 30
days following publication. An NPRM
was considered unnecessary because the
fireworks display is a local event that
will have minimal impact on the
waterway. The zone is only in effect for
one hour and vessels can be given
permission to transit the zone during all
but about 15 minutes of this time.
Vessels may transit around the zone at
all times. Additionally, vessels would
not be precluded from mooring at or
getting underway from commercial or
recreational piers in the vicinity of the
zone.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone in the waters of
Long Island Sound off shore of Black
Point, CT. This safety zone encompasses

all waters of Long Island Sound within
an 800-foot radius of approximate
position 41°17'50" N, 072°12'06" W
(NAD 1983). The safety zone is intended
to protect boaters from the hazards
associated with fireworks launched
from a barge in the area. This safety
zone covers the minimum area needed
and imposes the minimum restrictions
necessary to ensure the protection of all
vessels.

Discussion of Rule

The safety zone is for a fireworks
display in Long Island Sound sponsored
by Mr. Wade Thompson. The safety
zone will be in effect from 9:30 p.m. to
10:30 p.m. on June 7, 2002. The safety
zone encompasses all waters of Long
Island Sound within an 800-foot radius
of approximate position 41°17'50" N,
072°12'06" W (NAD 1983).

Public notifications will be made
prior to the event via the Local Notice
to Mariners and Marine Information
Broadcasts. Marine traffic will be
allowed to transit around the safety
zone at all times. Vessels will not be
precluded from mooring at or getting
underway from recreational or
commercial piers in the vicinity of the
zone. No vessel may enter the safety
zone without permission from the
Captain of the Port, Long Island Sound.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this temporary final
rule to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
finding is based on the minimal time
that vessels will be restricted from the
zone, the opportunity for vessels to
transit around the zone during the
event, the ability of vessels to moor at
or get underway from commercial or
recreational piers in the vicinity of the
zone, and the advance notifications that
will be made.

The size of this safety zone was
determined using National Fire
Protection Association and the Captain
of the Port Long Island Sound Standing
Orders for 8-inch mortars fired from a
barge combined with the Coast Guard’s

knowledge of tide and current
conditions in the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Long Island Sound during
the times this zone is activated.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: it is a local event
with minimal impact on the waterway,
vessels may still transit around the zone
during the event, the zone is only in
effect for one hour and vessels can be
given permission to transit the zone
except for all but about 15 minutes
during this time. Additionally, vessels
will not be precluded from mooring at
or getting underway from commercial or
recreational piers in the vicinity of the
zone. Before the effective period, public
notifications will be made via Local
Notice to Mariners and Marine
Information Broadcasts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
will affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact BM2 Ryan
Peebles, in the Operations at Coast
Guard Group/Marine Safety Office Long
Island Sound, CT, at (203) 468—4408.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

We have analyzed this rule under
Executive Order 13132, Federalism, and
have determined that this rule does not
have implications for federalism under
that Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments. A rule
with tribal implications has a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not

likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph 34(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This rule
fits paragraph 34(g) as it establishes a
safety zone. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

Part 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. From 9:30 p.m. on June 7, 2002,
until 10:30 p.m. on June 8, 2002, add
temporary § 165.T01-061 to read as
follows:

§165.T01-061 Safety Zone; Charles’
Engagement Fireworks Display, Black
Point, CT.

(a) Location. The following area is a
safety zone: All waters of Long Island
Sound within an 800-foot radius of the
fireworks barge in approximate position
41°17'50" N, 072°12'06" W (NAD 1983).

(b) Enforcement times and dates. This
section will be enforced from 9:30 p.m.
until 10:30 p.m. on June 7, 2002. In the
event of inclement weather on June 7,
2002, this rule will be in enforced from
9:30 p.m. until 10:30 p.m. on June 8,
2002.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) No vessels will be allowed to
transit the safety zone without the
permission of the Captain of the Port,
Long Island Sound.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U.S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: May 22, 2002.
J.J. Coccia,

Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.

[FR Doc. 02—13970 Filed 6—3—-02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 264-0346a; FRL-7219-2]
Revisions to the California State

Implementation Plan, Ventura County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Ventura County Air Pollution Control
District (VCAPCD) portion of the
California State Implementation Plan
(SIP). This revision concerns volatile
organic compound (VOC) emissions
from surface cleaning and degreasing.
We are approving the local rule that
regulates these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).
DATES: This rule is effective on August
5, 2002 without further notice, unless
EPA receives adverse comments by July
5, 2002. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this rule will not take effect.
ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR—
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
You can inspect copies of the
submitted SIP revisions and EPA’s
technical support document (TSD) at
our Region IX office during normal
business hours. You may also see copies
of the submitted SIP revisions at the
following locations: California Air
Resources Board, Stationary Source
Division, Rule Evaluation Section, 1001
“I” Street, Sacramento, CA 95812.
Ventura County Air Pollution Control
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District, 669 County Square Dr., 2nd
FL., Ventura, CA 93003.

FOR FURTHER INFORMATION CONTACT:
Charnjit Bhullar, Rulemaking Office
(AIR—4), U.S. Environmental Protection
Agency, Region IX, (415) 972-3960.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rule?
B. Does this rule meet the evaluation
criteria?
C. Public comment and final action.

TABLE 1.—SUBMITTED RULE

III. Background Information
Why was this rule submitted?
IV. Administrative Requirements

1. The State’s Submittal
A. What Rule Did the State Submit?

Table 1 lists the rule we are approving
with the dates that it was adopted by the
local air agency and submitted by the
California Air Resources Board (CARB).

Local agency Rule No.

Rule title

Adopted Submitted

VCAPCD ........... 74.6

Surface Cleaning and Degreasing

01/08/02 03/15/02

On May 7, 2002, this rule submittal
was found to meet the completeness
criteria in 40 CFR part 51, appendix V,
which must be met before formal EPA
review.

B. Are There Other Versions of This
Rule?

On December 11, 2000, EPA finalized
limited approval and limited
disapproval of a previous version of this
rule. VCAPCD adopted the revisions to
this rule on January 8, 2002, and CARB
submitted it to us on March 15, 2002.
We are acting on the revised version of
this rule.

C. What Is the Purpose of the Submitted
Rule?

Rule 74.6 limits surface cleaning and
degreasing activities performed with
solvents containing VOCs. The TSD has
more information about this rule.

1I. EPA’s Evaluation and Action

A. How Is EPA Evaluating This Rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for major
sources in nonattainment areas (see
sections 182(a)(2)(A) and 182(f)), and
must not relax existing requirements
(see sections 110(1) and 193). The

VCAPCD regulates an ozone
nonattainment area (see 40 CFR part 81),
so Rule 74.6 must fulfill RACT.

Guidance and policy document that
we used to define specific enforceability
and RACT requirements include the
following:

1. Control of Volatile Organic
Emissions from Solvent Metal Cleaning
(November 1977).

2. Issue Relating to VOC Regulation,
Cut Points, Deficiencies, and Deviations
(the “Blue Book”), U.S. EPA, May 25,
1988.

3. Determination of Reasonably
Available Control Technology and Best
Available Control Technology for
Organic Solvent Cleaning and
Degreasing Operations (July 18, 1991).

B. Does This Rule Meet the Evaluation
Criteria?

We believe this rule is consistent with
relevant policy and guidance regarding
enforceability and SIP relaxations. The
TSD has more information on our
evaluation. In particular, the revisions
to this rule adequately address the
deficiencies identified in our December
11, 2000 limited disapproval.

C. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the

submitted rule because we believe it
fulfills all relevant requirements. We do
not think anyone will object to this
approval and we therefore are finalizing
it without proposing it in advance.
However, in the Proposed Rules section
of this Federal Register, we are
simultaneously proposing approval of
the same submitted rule. If we receive
adverse comments by July 5, 2002, we
will publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect, and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on August 5,
2002. This action will incorporate this
rule into the federally enforceable SIP.

IIL. Background Information
Why Was This Rule Submitted?

NOx and VOC help produce ground-
level ozone, smog and particulate
matter, which harm human health and
the environment. Section 110(a) of the
CAA requires states to submit
regulations that control NOx emissions.
Table 2 lists some of the national
milestones leading to the submittal of
this local agency NOx rule.

TABLE 2.—OZzONE NONATTAINMENT MILESTONES

Date

Event

March 3, 1978 ..............
CFR 81.305.
May 26, 1988 ...............
November 15, 1990 .....
7671q.

May 15, 1991

EPA promulgated a list of ozone nonattainment areas under the Clean Air Act as amended in 1977. 43 FR 8964; 40

EPA notified Governors that parts of their SIPs were inadequate to attain and maintain the ozone standard and re-
quested that they correct the deficiencies (EPA’s SIP-Call). See section 110(a)(2)(H) of the pre-amended Act.

Clean Air Act Amendments of 1990 were enacted. Pub. L. 101-549, 104 Stat. 2399, codified at 42 U.S.C. 7401—

Section 182(a)(2)(A) requires that ozone nonattainment areas correct deficient RACT rules by this date.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is

not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For

this reason, this action is also not
subject to Executive Order 32111,
“Actions Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves the state rules implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.

272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 5, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: May 13, 2002.

Keith Takata,
Acting Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(297) to read as
follows:

§52.220 Identification of plan.

* * * * *

(C) * % %

(297) New and amended regulations
for the following APCDs were submitted
on March 15, 2002, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Ventura County Air Pollution
Control District.

(1) Rule 74.6, adopted on January 8,
2002.

* * * * *

[FR Doc. 02—13798 Filed 6—3—-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[FRL—7222-5]

RIN 2060-AK07

Regulation of Fuels and Fuel
Additives: Modifications to

Reformulated Gasoline Covered Area
Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In today’s final action, EPA is
making several minor modifications to
its reformulated gasoline (RFG)
regulations to reflect changes in the
covered areas for the federal RFG
program, and to delete obsolete
language and clarify existing language
in the provisions listing the federal RFG
covered areas. These changes include:
Deleting the seven southern counties in
Maine from the RFG covered areas list,
reflecting their opt-out of the RFG
program as of March 10, 1999; adding
the Sacramento Metro and San Joaquin
Valley nonattainment areas to the list of
RFG covered areas, reflecting the
Sacramento Metro Area’s inclusion in
the RFG program as of June 1, 1996 and
the San Joaquin Valley Area’s inclusion
in the RFG program on December 10,
2002; and deleting the text which
extended the RFG opt-in provisions to
all ozone nonattainment areas including
previously designated ozone
nonattainment areas, reflecting a court
decision in January, 2000, which
invalidated this language. This direct
final action also makes certain other
minor changes in the provisions listing
the RFG covered areas for purposes of
clarification.

DATES: This direct final rule is effective
on August 5, 2002, without further
notice, unless EPA receives substantive
adverse comments by July 5, 2002. If
substantive adverse comments are
received, EPA will publish a timely
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withdrawal of the direct final rule in the
Federal Register and inform the public
that this direct final rule will not take
effect.

ADDRESSES: Comments should be
mailed (in duplicate if possible) to John
Brophy, Office of Transportation and
Air Quality (mail code 6406]), U.S.
Environmental Protection Agency, Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW., Washington, DC, 20460,
and to the following docket address:
Docket A—2001-32, Air Docket Section,
Mail Code 6102, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, in room M—1500
Waterside Mall. Materials relevant to
today’s rulemaking have been placed in
the Docket A—2001-32 at the docket
address \saves\rules.xmllisted above,
and may be inspected on business days
from 8 a.m. to 5:30 p.m. A reasonable
fee may be charged for copying docket
material.

Materials relevant to today’s
rulemaking regarding the removal of the
seven Maine counties from the federal
RFG program are also available for
public inspection during normal
business hours, by appointment at the
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA-
New England, One Congress Street, 11th
floor, Boston, MA and the Bureau of Air
Quality Control, Department of
Environmental Protection, 71 Hospital
Street, Augusta, ME 04333. For further
information, contact Robert C. Judge at
(617) 918-1045.

Materials relevant to today’s
rulemaking regarding the self-executing
change in status of the Sacramento
Metro and San Joaquin Valley
nonattainment areas are also available
for inspection during normal business
hours in the Air Docket, EPA Region IX,
75 Hawthorne Street, San Francisco, CA
94105. This rule and the Technical
Support Documents for the proposed
actions are also available in the air
programs section of EPA Region 9’s
website, http://www.epa.gov/region09/
air. Interested persons may make an
appointment with Ms. Virginia Peterson
at (415) 744-1265, to inspect the docket
between 9 a.m. and 4 p.m. A reasonable
fee may be charged for copying docket
material.

There are several other dockets that
may also contain related materials of
interest to the public:

Materials relevant to EPA’s approval
of a State Implementation Plan (SIP)
revision submitted by the State of Maine
are available for public inspection
during normal business hours, by
appointment at the Office of Ecosystem
Protection, U.S. Environmental

Protection Agency, EPA New England
Regional Office, One Congress Street,
11th floor, Boston, MA; Air and
Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, Room M—-1500, 401 M Street,
(Mail Code 6102), SW., Washington, DC;
and the Bureau of Air Quality Control,
Department of Environmental
Protection, 71 Hospital Street, Augusta,
ME 04333. For further information,
contact Robert C. Judge at (617) 918—
1045.

Materials regarding the
reclassification of the Sacramento Metro
Area as a ‘““Severe’’ ozone nonattainment
area are in Docket A—94—09. The docket
is located at the Air Docket Section,
Mail Code 6102, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, in room M—1500
Waterside Mall. Documents may be
inspected on business days from 8 a.m.
to 5:30 p.m. A reasonable fee may be
charged for copying docket material.

Materials regarding the
reclassification of the San Joaquin
Valley Area as a ““Severe” ozone
nonattainment area are available for
inspection during normal business
hours in the Air Docket, EPA Region IX,
75 Hawthorne Street, San Francisco, CA
94105. This rule and the Technical
Support Documents for the proposed
actions are also available in the air
programs section of EPA Region 9’s
website, http://www.epa.gov/region09/
air. Interested persons may make an
appointment with Ms. Virginia Peterson
at (415) 7441265, to inspect the docket
between 9 a.m. and 4 p.m. A reasonable
fee may be charged for copying docket
material.

Materials regarding the extension of
the RFG opt-in provisions to all ozone
nonattainment areas including
previously designated ozone
nonattainment areas, and the January,
2000, court decision, are in Docket A—
96—30. The docket is located at the Air
Docket Section, Mail Code 6102, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
in room M-1500 Waterside Mall.
Documents may be inspected on
business days from 8 a.m. to 5:30 p.m.
A reasonable fee may be charged for
copying docket material.

Materials relevant to the removal of
the Phoenix area from the federal RFG
program are in Docket A—98—23. The
docket is located at the Air Docket
Section, Mail Code 6102, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
in room M-1500 Waterside Mall.
Documents may be inspected on
business days from 8 a.m. to 5:30 p.m.

A reasonable fee may be charged for
copying docket material.

FOR FURTHER INFORMATION CONTACT.: ]ohn
Brophy, U.S. Environmental Protection
Agency, Office of Air and Radiation,
1200 Pennsylvania Ave., NW (Mail
Code 6406]), Washington, DC 20460,
(202) 564—9068, e-mail address:
brophy.john@epa.gov.

SUPPLEMENTARY INFORMATION:

Availability on the Internet

Copies of this final rule are available
electronically from the EPA Internet
Web site. This service is free of charge,
except for your existing cost of Internet
connectivity. An electronic version is
made available on the day of
publication on the primary Internet site
listed below. The EPA Office of
Transportation and Air Quality will also
publish this final rule on the secondary
Web site listed below.

http://www.epa.gov/docs/fedrgstr/EPA-

AIR/ (either select desired date or use

Search feature),
http://www.epa.gov/otaq/ (look in

What’s New or under the specific

rulemaking topic).

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, changes in format, page
length, etc. may occur.

Regulated Entities

Entities potentially regulated by this
action are those which produce, import,
supply or distribute gasoline. Regulated
categories and entities include:

Category Examples of regulated entities

Industry .... | Refiners, importers, oxygenate
blenders, terminal operators,
distributors, retail gasoline sta-

tions.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
business would have been regulated by
this action, you should carefully
examine the list of areas covered by the
reformulated gasoline program in
§80.70 of Title 40 of the Code of Federal
Regulations (CFR). If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.
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I. Opt-Out of Maine Nonattainment
Areas

EPA’s reformulated gasoline (RFG)
regulations include a list of geographic
areas that are covered areas for purposes
of the RFG program. 40 CFR 80.70.
Section 80.70(j) identifies the
nonattainment areas that opted into the
RFG program at the beginning of the
program. Seven Maine counties opted
into the RFG program at that time and
are listed in § 80.70(j)(5). Section
80.70(1) provides that, upon the effective
date for removal under § 80.72(a), a
geographic area that has opted out of the
RFG program shall no longer be
considered a covered area.

On March 5, 1999, EPA approved an
opt-out petition submitted by the
Governor of Maine, and the seven Maine
counties of Androscoggin; Cumberland;
Kennebec; Knox; Lincoln; Sagadahoc;
and York were removed from the RFG
program effective March 10, 1999.1 With
today’s direct final rule, EPA is
amending § 80.70(j)(5) of EPA’s RFG
regulations by removing the seven listed
Maine counties to reflect that they are
no longer covered areas in the federal
RFG program.

II. Inclusion of Sacramento and San
Joaquin Valley as Covered Areas

Under Clean Air Act section
211(k)(10)(D), any ozone nonattainment
area that is reclassified as a Severe
ozone nonattainment area becomes an
RFG covered area effective one year
after its reclassification. 42 U.S.C.
7545(k)(10)(D).

Effective June 1, 1995, the
Sacramento, California, ozone
nonattainment area was reclassified
from a Serious to a Severe ozone
nonattainment area. 60 FR 20237 (April
25, 1995). The Sacramento ozone
nonattainment area, therefore, became
an RFG covered area as of June 1, 1996.

Effective December 10, 2001, the San
Joaquin Valley, California, ozone
nonattainment area was reclassified
from a Serious to a Severe ozone
nonattainment area.? The San Joaquin

1Published elsewhere in the Notice section of
today’s Federal Register EPA announces and
describes its approval of Maine’s opt-out petition
according to the procedures set forth in 40 CFR
80.72. These regulatory provisions were established
pursuant to authority under sections 211(c) and (k)
and 301(a) of the Clean Air Act to provide criteria
and general procedures for a state to opt-out of the
RFG program where the state had previously
voluntarily opted into the program. See 61 FR
35673 (July 8, 1996); 62 FR 54552 (October 20,
1997).

2In a final rulemaking, EPA took action to change
the boundary for the San Joaquin Valley serious
ozone nonattainment area by separating out the
eastern portion of Kern County into its own
nonattainment area. See 66 FR 56483 (November 8,
2001). EPA extended the attainment deadline for

Valley ozone nonattainment area,
therefore, will become an RFG covered
area as of December 10, 2002.

In today’s direct final rule, EPA is
amending § 80.70 to reflect that the
Sacramento nonattainment area became
a covered area in the federal RFG
program by operation of law on June 1,
1996 and that the San Joaquin Valley
nonattainment area will become a
covered area in the federal RFG program
by operation of law on December 10,
2002.3 These amendments, in
combination with the amendment
described in Section I above, will bring
the regulations into conformity with the
existing status of “covered areas” in the
RFG program.

III. Deletion of Opt-In Language

Section 80.70(k) of the RFG rule as
originally promulgated provided that
any area classified as a Marginal,
Moderate, Serious, or Severe ozone
nonattainment area may be included as
an RFG covered area (i.e, “opt-in”’) upon
petition of the governor of the state in
which the area is located.¢ EPA
subsequently modified this language to
provide that any area “currently or
previously designated as a
nonattainment area for ozone’”” may be
included as an RFG covered area. 63 FR
52094 (September 29, 1998). This
modification was subsequently
challenged in the United States Court of
Appeals for the District of Columbia
Circuit, which found that EPA lacked
authority to promulgate this
modification. American Petroleum
Institute v. EPA., 198 F.3d 275 (D.C. Cir.
2000). Therefore, with today’s direct
final rule, EPA is amending § 80.70 to
remove the text which extended the opt-
in provisions and reinstate the language
of this section as originally
promulgated.

IV. Additional Changes to § 80.70

Today’s rule revises the introductory
text of §80.70(j) to distinguish the

the new East Kern County serious ozone
nonattainment area from November 15, 1999 to
November 15, 2001.

3In a Notice of Proposed Rulemaking published
on July 11, 1997, EPA proposed to update the list
of RFG covered areas in § 80.70 to include the
Sacramento nonattainment area. See 62 FR 37338.
In that notice EPA proposed regulatory text
describing the Sacramento covered area by its
geographic boundaries, however, in today’s final
rule we are instead describing the Sacramento
covered area by reference to the geographic
description of its nonattainment area boundaries as
specified in 40 CFR part 81, subpart C. We note also
that the Sacramento and San Joaquin Valley areas
currently receive gasoline that complies with
California’s State reformulated gasoline (CaRFG)
program, and that such gasoline is generally
covered by EPA enforcement exemptions. See 64 FR
49992 (Sept. 15, 1999); 40 CFR 80.81.

459 FR. 7716 (February 16, 1994).

nonattainment areas that have opted
into the RFG program from those that
are required to be in the program under
the Clean Air Act. In addition, today’s
rule revises the text of sections 80.70(1)
and (n) to make these provisions clearer.
These minor revisions are strictly
organizational and do not change the
substance or intent of these provisions
in any way. Today’s rule also removes
the current provisions of § 80.70(m)
relating to Phoenix as an opt-in covered
area, since the Phoenix area is no longer
a covered area as of June 10, 1998.5 The
provisions for the Sacramento and San
Joaquin Valley covered areas, described
above, are included in a new § 80.70(m).

V. Public Participation

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. This rule will be effective
August 5, 2002, without further notice
unless the Agency receives adverse
comments by July 5, 2002. If EPA
receives substantive adverse comments
on this action, we will publish in the
Federal Register a timely withdrawal of
the direct final rule informing the public
that this direct final rule will not take
effect. EPA considers each element of
today’s direct final rule to be
independent and severable, therefore, if
we receive adverse comment we will
withdraw only those elements (an
amendment, section or paragraph) of
this action that are addressed by such
comments.

EPA is publishing separately, in the
“Proposed Rules” section of today’s
Federal Register, a notice of proposed
rulemaking that incorporates each of the
regulatory amendments included in this
direct final rule. In the event that EPA
receives adverse comment on all or part
of this direct final rule, we will proceed
according to ordinary notice and
comment rulemaking procedures. We
will address all adverse public
comments in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this rule. Any parties interested in
commenting on this rule should do so
at this time.

Today’s amendments to the CFR
reflect changes that have occurred in
separate actions in accordance with
EPA’s regulations and the CAA. This
rule is not itself an approval of Maine’s
or Arizona’s opt-out request—Agency

5Published on August 11, 1998, in the Federal
Register (at 63 FR 43044) is a public announcement
of EPA’s approval of the Arizona Governor’s
petition and the effective date of the Phoenix opt-
out. The opt-out effective date for the Phoenix area
was June 10, 1998.
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action approving those petitions
occurred earlier in separate
administrative proceedings. Similarly,
neither the reclassification of the
Sacramento and San Joaquin Valley
nonattainment areas, nor the self-
executing change in status of these areas
to RFG “covered areas,” are dependent
on today’s action. EPA is simply
modifying the list of covered areas in
the RFG regulations, 40 CFR 80.70, so
the list will reflect EPA’s earlier
approval of the Maine and Arizona opt-
out requests, and the self-executing
change in the status of the Sacramento
and San Joaquin Valley nonattainment
areas. Thus, the various elements of
today’s direct final rule involve little or
no exercise of agency discretion. Rather
today’s actions essentially are
ministerial regulatory amendments.

VI. Administrative Requirements
A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735 (Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant”” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant regulatory action” as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. Today’s
rule merely amends EPA’s regulations to
reflect the current status of covered
areas within the RFG program. These
various changes in status are not
dependant on today’s rulemaking, but
have occurred (or will occur) as the
result of separate agency action and self-
executing statutory provisions.

However, the Office of Management and
Budget (OMB) has previously approved
the information collection requirements
contained in the existing [RFG]
regulations [CFR citation—40 CFR part
80, Subparts D, E an F,] under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2060—
0277 (EPA ICR No. 1591.13).

Copies of the ICR document(s) may be
obtained from Sandy Farmer, by mail at
the Office of Environmental
Information, Collection Strategies
Division; U.S. Environmental Protection
Agency (2822); 1200 Pennsylvania Ave.,
NW, Washington, DC 20460, by e-mail
at farmer.sandy@epa.gov, or by calling
(202) 260-2740. A copy may also be
downloaded off the internet at http://
www.epa.gov/icr. Include the ICR and /
or OMB number in any correspondence.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

C. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to

identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year.
Today’s rule, therefore, is not subject to
the requirements of sections 202 and
205 of the UMRA.

D. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045, ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
Apr. 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This final rule is not subject to
Executive Order 13045 because it does
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not establish an environmental standard
intended to mitigate health or safety
risks.

E. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, Aug. 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States or on the
distribution of power and
responsibilities among the various
levels of government as specified in
Executive Order 13132. This final rule
simply makes several minor
modifications in the regulations to
reflect changes in the covered areas for
the federal RFG program, and to delete
obsolete language and clarify existing
language in the provisions listing the
federal RFG covered areas. Thus,
Executive Order 13132 does not apply
to this rule.

F. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub L. No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. This final rule simply makes
several minor modifications in the
regulations to reflect changes in the
covered areas for the federal RFG
program, and to delete obsolete
language and clarify existing language
in the provisions listing the federal RFG

covered areas. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

G. Congressional Review

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(a).

H. Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. For purposes
of assessing the impact of today’s rule
on small entities, small entities are
defined as: (1) A firm having no more
than 1,500 employees and no more than
75,000 barrels per day capacity of
petroleum-based inputs, including
crude oil or bona fide feedstocks;®
according to Small Business
Administration (SBA) size standards
established under the North American
Industry Classification System (NAICS);
(2) a small governmental jurisdiction
that is a government of a city, county,
town, school district or special district
with a population of less than 50,000;
and (3) a small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. This final rule

6 Capacity includes owned or leased facilities as
well as facilities under a processing agreement or
an agreement such as an exchange agreement or a
throughput. The total product to be delivered under
the contract must be at least 90 percent refined by
the successful bidder form either crude oil or bona
fide feedstocks.

will not impose any requirements on
small entities. Today’s rule revises the
introductory text of § 80.70(j) to
distinguish the nonattainment areas that
have opted into the RFG program from
those that are required to be in the
program under the Clean Air Act. In
addition, today’s rule revises the text of
§80.70(1) and (n) to make these
provisions clearer. These minor
revisions are strictly organizational and
do not change the substance or intent of
these provisions in any way. Today’s
rule also removes the current provisions
of § 80.70(m) relating to Phoenix as an
opt-in covered area, since the Phoenix
area is no longer a covered area as of
June 10, 1998. Published on August 11,
1998, in the Federal Register (at 63 FR
43044) is a public announcement of
EPA’s approval of the Arizona
Governor’s petition and the effective
date of the Phoenix opt-out. The opt-out
effective date for the Phoenix area was
June 10, 1998. The provisions for the
Sacramento and San Joaquin Valley
covered areas, described above, are
included in a new § 80.70(m).

Today’s amendments to the CFR
reflect changes that have occurred in
separate actions in accordance with
EPA’s regulations and the CAA. This
rule is not itself an approval of Maine’s
or Arizona’s opt-out request—Agency
action approving those petitions
occurred earlier in separate
administrative proceedings. Similarly,
neither the reclassification of the
Sacramento and San Joaquin Valley
nonattainment areas, nor the self-
executing change in status of these areas
to RFG “covered areas,” are dependent
on today’s action. EPA is simply
modifying the list of covered areas in
the RFG regulations, 40 CFR 80.70, so
the list will reflect EPA’s earlier
approval of the Maine and Arizona opt-
out requests, and the self-executing
change in the status of the Sacramento
and San Joaquin Valley nonattainment
areas. Thus, the various elements of
today’s direct final rule involve little or
no exercise of agency discretion. Rather
today’s actions essentially are
ministerial regulatory amendments.

1. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, Nov. 6, 2000), requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
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Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Today’s rule does not have tribal
implications and will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
This final rule simply makes several
minor modifications in the regulations
to reflect changes in the covered areas
for the federal RFG program, and to
delete obsolete language and clarify
existing language in the provisions
listing the federal RFG covered areas.
Thus, Executive Order 13175 does not
apply to this rule.

J. Executive Order 13211 (Energy
Effects)

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

VII. Statutory Authority

The Statutory authority for the action
today is granted to EPA by sections
211(c) and (k), 301, and 307 of the Clean
Air Act, as amended; 42 U.S.C. 7545(c)
and (k), 7601, 7607; and 5 U.S.C. 553(b).

VIIIL. Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 5, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 80

Environmental protection, Fuel
additives, Gasoline, Imports, Labeling,
Motor vehicle pollution, Penalties,
Reporting and recordkeeping
requirements.

Dated: May 23, 2002.
Christine Todd Whitman,
Administrator.

40 CFR part 80 is amended as follows:

PART 80—[AMENDED]

1. The authority citation for part 80
continues to read as follows:

Authority: Secs. 114, 211, and 301(a) of the
Clean Air Act, as amended (42 U.S.C. 7414,
7545 and 7601(a)).

2. Section 80.70 is amended by
revising the paragraph (j) introductory
text, removing and reserving paragraph
(j)(5), revising paragraphs (k), (1), and
(m) and removing paragraph (n) to read
as follows:

§80.70 Covered areas.
* * * * *

(j) Any other area classified under 40
CFR part 81, subpart C as a marginal,
moderate, serious, or severe ozone
nonattainment area may be included as
a covered area on petition of the
Governor of the State in which the area
is located. The ozone nonattainment
areas listed in this paragraph (j) opted
into the reformulated gasoline program
prior to the start of the reformulated
gasoline program. These areas are
covered areas for purposes of subparts
D, E, and F of this part. The geographic
extent of each covered area listed in this
paragraph (j) shall be the nonattainment
area boundaries as specified in 40 CFR
part 81, subpart C.

* * * * *

(k) The ozone nonattainment areas
included in this paragraph (k) have
opted into the reformulated gasoline
program since the beginning of the
program, and are covered areas for
purposes of subparts D, E, and F of this
part. The geographic extent of each
covered area listed in this paragraph (k)
shall be the nonattainment area
boundaries as specified in 40 CFR part
81, subpart C.

(1) The St. Louis, Missouri, ozone
nonattainment area is a covered area
beginning June 1, 1999. The
prohibitions of section 211(k)(5) of the
Clean Air Act apply to all persons in the
St. Louis, Missouri, covered area, other
than retailers and wholesale purchaser-
consumers, beginning May 1, 1999. The
prohibitions of section 211(k)(5) of the
Clean Air Act apply to retailers and
wholesale purchase-consumers in the
St. Louis, Missouri, area beginning June
1, 1999.

(2) [Reserved]

(1) Upon the effective date for removal
of any opt-in area or portion of an opt-
in area included in an approved petition
under § 80.72(a), the geographic area

covered by such approval shall no
longer be considered a covered area for
purposes of subparts D, E, and F of this
part.

(m) Effective one year after an area
has been reclassified as a Severe ozone
nonattainment area under section 181(b)
of the Clean Air Act, such Severe area
shall also be a covered area under the
reformulated gasoline program. The
ozone nonattainment areas included in
this paragraph (m) were reclassified as
Severe ozone nonattainment areas, and
are covered areas for purposes of
subparts D, E, and F of this part. The
geographic extent of each covered area
listed in this paragraph (m) shall be the
nonattainment area boundaries as
specified in 40 CFR part 81, subpart C.

(1) The Sacramento, California, ozone
nonattainment area, was redesignated as
a Severe ozone nonattainment area
effective June 1, 1995, and is a covered
area for purposes of subparts D, E, and
F of this part beginning on June 1, 1996.

(2) The San Joaquin Valley, California,
ozone nonattainment area was
redesignated as a Severe ozone
nonattainment area effective December
10, 2001, and is a covered area for
purposes of subparts D, E, and F of this
part beginning on December 10, 2002.

[FR Doc. 02—-13976 Filed 6—3-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 144 and 146
[FRL-7221-1]

Notice of Final Decision on Motor
Vehicle Waste Disposal Wells in EPA

Region 8; Underground Injection
Control (UIC) Class V Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final decision.

SUMMARY: Today the Environmental
Protection Agency’s Region 8 Office in
Denver, Colorado, is announcing a
decision under which each motor
vehicle waste disposal well in Colorado,
Montana, or South Dakota (regardless of
whether it is in Indian country) or in
Indian country in North Dakota, Utah,
or Wyoming must either be closed or
covered by a Class V Underground
Injection Control (UIC) permit
application no later than January 1,
2007. The term “Indian country” as
used in this document is defined in 18
United States Code Section 1151.

DATES: This decision is effective June 4,
2002.



38404

Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

ADDRESSES: The decision and
supporting documents, including public
comments, are available for review from
8 am to 5 pm on working days at the
U.S. Environmental Protection Agency,
Region 8, 999 18th Street, Suite 300,
Denver, CO 80202-2466.

FOR FURTHER INFORMATION CONTACT:
Douglas Minter (8P-W-GW), EPA
Region 8, 999 18th Street, Suite 300,
Denver, Colorado 80202—2466. Phone:
800-227-8917, extension 6079 or 303—
312-6079. E-mail:
minter.douglas@epa.gov.

SUPPLEMENTARY INFORMATION: Motor
vehicle waste disposal wells typically
are septic systems or dry wells that can
receive or have received waste fluids
from floor drains or shop sinks in public
or private facilities that service cars,
trucks, buses, aircraft, boats, trains,
snowmobiles, construction and farm
machinery, or other motor vehicles.

Today’s decision applies to every
motor vehicle waste disposal well that
became operational or for which
construction had begun by April 5,
2000, if that well is (1) anywhere in
Colorado, Montana, or South Dakota, in
Indian country or not, or (2) in Indian
country in North Dakota, Utah, or
Wyoming.

Today’s decision does not apply to
wells for which construction began after
April 5, 2000. Since that date, new or
converted motor vehicle waste disposal
wells have been prohibited (unless
construction began before that date). See
the Background section below for more
details.

1. Background

Under the authority of part C of the
Safe Drinking Water Act (SDWA), 42
U.S.C. 300h et seq., the United States
Environmental Protection Agency
(“EPA”) regulates underground
injection of fluids into wells. The
purpose of EPA’s UIC program is to
prevent underground injection that may
contaminate underground sources of
drinking water (USDW). (42 U.S.C.
300h(b) and (d).) A “USDW” is an
aquifer, or its portion, that has not been
found by the EPA to be an “exempted
aquifer”” and that (1) supplies any public
water system, or (2) contains a sufficient
quantity of ground water to supply a
public water system and either currently
supplies drinking water for human
consumption or contains fewer than
10,000 milligrams per liter (mg/1) of
dissolved solids. (40 CFR 144.3.)

There are five classes of injection
wells. Motor vehicle waste disposal
wells are considered Class V wells. (40
CFR 144.80, 144.81, and 146.5.) All
owners or operators of Class V wells

must comply with various requirements,
including submission of inventory
information to State or EPA regulatory
agencies prior to operating any Class V
well. (See 40 CFR part 144, especially
§§144.26 and 144.83.)

UIC programs are administered either
by EPA or by states whose UIC programs
EPA has approved. In Region 8, EPA has
authorized North Dakota, Utah, and
Wyoming to administer Class V UIC
programs. For Indian country in these
three states, however, EPA directly
administers the Class V UIC program.
EPA also directly administers the Class
V UIC program throughout Colorado,
Montana, South Dakota (i.e., in both
Indian country and elsewhere).

On December 7, 1999, EPA revised its
regulations for Class V wells. (64 FR
68546.) Effective April 5, 2000, all new
motor vehicle waste disposal wells were
prohibited. (40 CFR 144.88(a)(2).) Motor
vehicle waste disposal wells already in
operation or under construction by that
date are to be closed or permitted, with
the final deadlines for closure or permit
applications depending on a
determination of the susceptibility of
the nearby groundwater to
contamination. (40 CFR 144.87 and
144.88(b).)

The areas with greatest priority for
protection are known as “Ground Water
Protection Areas” or “GWPAs.” States
are required to delineate and assess
GWPA:s. (See section 1453 of the SDWA
and 40 CFR 144.86.) An example of a
GWPA is a recharge area of an aquifer
that serves a “‘community” or ‘“non-
transient non-community” public water
supply system. (See 40 CFR 144.86.)
Any motor vehicle waste disposal well
in a GWPA must either close or be
covered by a permit application within
one year of the state’s completion of a
local source water assessment, with
certain allowances for extensions
relating to the timing of the state
delineation and assessment. (See 40
CFR 144.87(b) and 144.88(b)(1)(i) and
v).)

States and the EPA may also identify
other areas where groundwater
protection is important. These
additional areas are known as “Other
Sensitive Ground Water Areas” or
“OSGWAs.” Any motor vehicle waste
disposal well in any designated OSGWA
must either close or be covered by a
permit application no later than January
1, 2007, again with certain allowances
for extensions. (See 40 CFR 144.86(g),
144.87(c), and 144.88(b)(1)(ii) and (vi).)

States and the EPA are not required to
designate “OSGWAs.” If no OSGWAs
are designated in a particular state, then
all motor vehicle waste disposal wells
in that state are to close or be covered

by a permit application no later than
January 1, 2007 (or the extended
deadline, if any). (40 CFR 144.87(f).) If,
however, some areas are designated as
OSGWAs and others are not, then only
those wells within OSGWAs are subject
to this particular deadline.

2. Today’s Decision and Its
Consequences

The purpose of this document is to
announce that EPA Region 8 has
decided not to designate any OSGWAs.
The consequence of this decision is that
no later than January 1, 2007, each
motor vehicle waste disposal well that
is in Colorado, Montana, or South
Dakota (regardless of whether it is in
Indian country) or that is in Indian
country in North Dakota, Utah, or
Wyoming must close or be covered by
either a permit or permit application.

If EPA Region 8 had decided to
designate any OSGWA(s), then any
motor vehicle waste disposal well
outside of the designated OSGWA(s)
would not have been subject to the final
January 1, 2007 deadline.

There is no provision in EPA’s
regulations for extending the January 1,
2007 deadline in jurisdictions where
EPA directly administers the Class V
UIC program. The extension provisions
apply only to state-administered
programs, as described in 40 CFR
144.87(c). Consequently, the January 1,
2007 deadline is a final deadline.

To obtain a permit to operate a motor
vehicle waste disposal well, an owner or
operator must demonstrate, among other
things, that the well’s waste stream does
not contain contaminants in
concentrations greater than the
Maximum Contaminant Levels (MCLs)
established in 40 CFR part 141 or Health
Advisory Limits. A Health Advisory
Limit (HAL) is an estimate of an
acceptable drinking water level for a
chemical substance based on health
effects information. HALs can be used
by UIC programs to establish
enforceable limits for contaminants for
which no primacy MCL has been
established. HAL information can be
obtained from EPA at the address given
above in the section entitled FOR
FURTHER INFORMATION CONTACT.

Permits usually require owners or
operators of motor vehicle waste
disposal wells to sample and analyze
their waste streams on a quarterly basis.
If a well’s owner or operator does not
obtain a permit for authorization to
inject, then the well must be closed in
a manner that cannot allow any waste
fluids to be released into the ground,
with thirty days’ advance notice to
Region 8 of the closure. (40 CFR
144.88(b)(1)(vii).) More details on the
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permit application process are available
from EPA upon request. (Please see the

preceding section entitled FOR FURTHER

INFORMATION CONTACT.)

In some cases, motor vehicle waste
disposal well owners or operators may
be required to close their wells or apply
for permits before January 1, 2007. For
example, if a Class V well is in a
designated GWPA, it must be closed or
covered by a permit application within
one year of the completion of a source
water assessment, as mentioned above.
As another example, if EPA finds that a
well may cause a violation of a National
Primary Drinking Water Regulation at
40 CFR part 141 or may be otherwise
adversely affecting the health of
persons, then EPA may require the
owner or operator of the well to apply
for a permit application or to close the
well by a date to be specified by Region
8. (See 40 CFR 144.12(c) and (d).) Under
no circumstance would a well’s location
in a GWPA or an OSGWA (had Region
8 decided to designate any) postpone a
more immediate closure/permit
application deadline specified by
Region 8.

3. EPA Region 8’s Public Participation
Process

EPA Region 8 has made extensive
efforts to educate and consult with the
public, including Indian tribes,
concerning the requirements for motor
vehicle waste disposal wells and Region
8’s options for designating OSGWAs.
The Region’s efforts are summarized
below. The following does not include
owner/operator-specific compliance
assistance, inspections, enforcement
actions, and other efforts that also have
served to disseminate information about
the new requirements.

March, 2000: Region 8 directly mailed
information on the new/existing Class V
requirements to sanitarians affiliated
with all county health departments in
Colorado. County sanitarians are
responsible for ensuring that on-site
waste water (e.g., septic) systems in
their jurisdiction are constructed and
used properly.

April, 2000: At the Spring Sanitarians’
Educational Conference in Helena,
Montana, Region 8 presented a
summary of the new/existing Class V
requirements.

April, 2000: Region 8 staff presented
a summary of the new/existing Class V
requirements to the Montana
Department of Environmental Quality
(DEQ) in Helena, Montana. The DEQ is
responsible for implementing the source
water assessment program and other
ground water protection programs
within Montana.

July, 2000: Region 8 presented a
summary of the new/existing Class V
requirements at the National
Environmental Health Association’s
Annual Education Conference in
Denver, Colorado. This conference drew
sanitarians from Region 8 and other
parts of the country.

August, 2000: Region 8 discussed the
new Class V requirements with
representatives from the Colorado
Department of Public Health and
Environment (DPH&E) and Montana
DEQ, during the State UIC/Source Water
Directors’ Meeting in Glenwood
Springs, Colorado.

October, 2000: Region 8 discussed the
new Class V requirements with
representatives of the South Dakota
Department of Environment and Natural
Resources (DENR) in Pierre, South
Dakota. The DENR is responsible for
implementing the source water
assessment program and other ground
water protection programs within South
Dakota.

March, 2001: Region 8 sent a letter to
all Tribal Chairpersons and Tribal
Environmental Program Directors in
Indian country in Region 8 describing
Region 8’s implementation options. The
letter included a draft proposal for
applying the closure/permitting
requirements throughout all Indian
country in Region 8.

April, 2001: Region 8 invited potential
stakeholders (including motor vehicle-
related industry groups) in South
Dakota to participate in upcoming
workshops on the new/existing Class V
requirements. The invitation letter
described Region 8’s draft proposal to
apply the closure/permitting
requirements throughout South Dakota.

May, 2001: In Rapid City and Huron,
South Dakota, Region 8 presented a
summary of the new/existing Class V
requirements to federal, state, county,
municipal, nonprofit, and private
citizen stakeholders. Region 8 described
its implementation options and its draft
proposal to apply the closure/permitting
requirements throughout South Dakota.
It also received comments from the
public on the draft proposal.

July, 2001: In Fort Yates, North
Dakota, Region 8 presented a summary
of the new/existing Class V
requirements to Tribal Environmental
Program Directors attending a Regional
Operations Committee meeting,
describing Region 8’s implementation
options and its draft proposal for
applying the closure/permitting
requirements throughout Indian country
in Region 8.

September/October, 2001: Region 8
published a notice announcing its
proposal for implementing the motor

vehicle waste disposal well permitting/
closure requirements on a state and
Indian countrywide basis, as described
below.

October, 2001: Region 8 discussed the
new Class V requirements with
representatives from the Colorado
DPH&E, Montana DEQ, and the South
Dakota DENR during the State UIC/
Source Water Directors Meeting held in
Lead, South Dakota.

October, 2001: Region 8 presented a
summary of the new/existing Class V
requirements and Region 8’s previously-
published formal proposal in Helena,
Montana, to General Motors’ automobile
facility dealerships in Montana.

4. Public Notice of Proposal

In late September and early October of
2001, Region 8 formally announced that
it was proposing to implement the 1999
Class V requirements throughout
Colorado, Montana, and South Dakota,
and only in Indian country in the other
three Region 8 states (i.e., North Dakota,
Utah, and Wyoming). Region 8 made its
announcement by publishing a two-page
notice in nineteen newspapers
throughout Region 8. It also mailed this
notice directly to over 300 potential
stakeholders in the Region and posted it
on Region 8’s Web site.

In this notice, Region 8 made a
finding that motor vehicle waste
disposal wells are located
predominately in unsewered areas with
permeable soils, where local
populations depend on ground water as
a source of drinking water or could do
so in the future. Region 8 also found
that for wells located in areas with more
impermeable soils, motor vehicle wastes
(e.g., solvents) can migrate downward
through natural (e.g., fractures) and
artificial (e.g., abandoned wells)
pathways and indirectly contaminate
USDWs. Therefore, Region 8 proposed
implementing a closure/permitting
requirement throughout the area in
which it directly implements the Class
V program as the most prudent and
equitable way to achieve its regulatory
goal of protecting all USDWs for current
and future uses.

Neither the Safe Drinking Water Act
nor any EPA regulation requires Region
8 to publish a formal notification of its
proposed or final decision not to
delineate OSGWAs. If Region 8 does not
designate any OSGWAs by January 1,
2004, then the “default” closure/permit
application deadline is January 1, 2007.
(See 40 CFR 144.87(c).) Thus, as of
January 1, 2004, any member of the
regulated community could have
learned of the January 1, 2007 deadline
by finding out that as of that date Region
8 had designated no OSGWAs. Region 8
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has chosen, however, not to let the
regulated community wait in this
manner. Today’s document is intended
to publicize and clarify well in advance
of the January 1, 2007 deadline that
motor vehicle waste disposal wells in
areas where Region 8 directly
implements the Class V UIC program
will need to be closed or covered by
permit applications by that time. Region
8 is also taking this opportunity to
reiterate its ongoing concerns with
disposal of motor vehicle waste fluids.
The Region will continue to use its
authority under 40 CFR 144.12(c) and
(d) to take any appropriate action
(including requiring permit applications
or well closure, as well as to take an
enforcement action) upon finding that
any Class V well may cause a violation
of a National Primary Drinking Water
Regulation or otherwise adversely affect
public health.

5. Public Comments and EPA Region 8’s
Response

In the public notice described above,
EPA Region 8 asked any interested
member of the public to submit written
comments within 30 days.
Approximately 20 persons responded by
the end of the comment period,
speaking at the meetings described
above and/or sending letters or
electronic correspondence to EPA. The
substantive comments that Region 8
interprets as objections to its proposal
are summarized below, along with the
Region’s responses.

Comment: Some USDWs are not at
risk from motor vehicle disposal well-
related contamination, while others are.
There are areas where the ground water
is not located near the land surface and/
or is underlain by soil and rock
formations (e.g., clays and shales) that
prevent the downward migration of
motor vehicle-related waste fluids into
an underlying USDW. Region 8 should
delineate OSGWAs only where USDWs
are relatively shallow and not overlain
by an impermeable formation.

Response: Due to hydrogeologic
variability, some USDWs are more
vulnerable than others. However,
deeper, more confined USDWs are at
some risk from motor vehicle disposal
well-related contamination. Natural
(e.g., fractures) and artificial (e.g.,
abandoned wells) pathways in soil and
rock formations, including clays and
shales, can facilitate the downward
migration of contaminants. This is
particularly true for certain chemicals
(e.g., solvents), which are heavier than
water and routinely used in motor
vehicle-related operations.

In addition to large, well-defined
shallow aquifer systems, there are less

well-defined shallow aquifer systems
that have been or could be used
extensively in rural areas for drinking
water. While often very limited in areal
extent, these aquifers constitute USDWs
based on their quality (i.e., less than
10,000 mg/1 total dissolved solids) and
quantity (i.e., sufficient to supply a
public water system, which Region 8’s
UIC program generally interprets as an
aquifer yielding two or more gallons of
water per minute). These USDWs
include: (1) Fractured rock (e.g., granite,
shale, and limestone) aquifers; (2)
alluvial sand and gravel aquifers
adjacent to small drainages; and (3)
limited sand lenses within confining
(e.g., shale) formations. While there may
be economic or other reasons for these
USDWs not to be used for supplying
public water systems, it is prudent and
in keeping with the purposes of the
SDWA for EPA to protect them as
drinking water sources for future users
and for those who now use existing
private wells.

Therefore, Region 8 has concluded
that the 1999 Class V requirements
affecting existing motor vehicle waste
disposal wells should not be restricted
to certain geographic areas.

Comment: The proposal would place
an economic burden on owners/
operators of existing motor vehicle
waste disposal wells in rural areas
where USDWs are not susceptible to
contamination. For example, if an
owner or operator installs a holding
tank to capture motor vehicle-related
wastes, there may be a high price for
disposing of these wastes properly,
because the nearest facility accepting
the waste may be many miles away. As
a result, some of these owners/operators
could be forced out of business.

Response: Applying the new
permitting/closure requirements
regardless of facility location should not
impose an unreasonable economic
burden on owners/operators of motor
vehicle waste disposal wells. Having
overseen the closure of hundreds of
existing motor vehicle waste disposal
wells in urban and rural areas over the
past 15 years, Region 8 has found that
owners/operators have been able to find
affordable, alternative methods for
managing and disposing of their motor
vehicle-related wastes.

Rural facilities often have limited
options because the greater distances to
a sewer line make connection to a
municipal system expensive. However,
many motor vehicle-related facilities in
rural areas are allowed to discharge into
municipal sewer systems, and Region 8
has found that owners/operators are
able to afford the costs associated with
capturing, pumping, and transporting

their wastes to these locally-available
systems. These costs also have been
affordable due to the small amounts of
waste (from occasional drips, leaks, and
spills) generated from typical motor
vehicle-related operations. In the few
instances where larger facilities were
found to be generating significant
volumes of motor vehicle-related fluid
wastes, owners/operators have recycled
their wastes or obtained permits
requiring injection at levels that would
not compromise drinking water
standards.

Comment: Committing resources to
address existing motor vehicle waste
disposal wells in areas where no
USDWs are at risk from contamination
is not a good use of taxpayers’ money.
Designating OSGWAs would focus
resources on USDWs most susceptible
to contamination.

Response: First, in order to designate
OSGWAs, Region 8 would need to
expend considerable resources to
develop a delineation methodology and
conduct delineations to support
implementation and possible
enforcement on a site-by-site basis.
Rather than conduct a technically
complex and legally defensible exercise,
Region 8 believes the idea of designating
OSGWAs can be put into practice more
efficiently by targeting resources in
areas overlying the most vulnerable
USDWs. Second, having found over the
past 15 years that the majority of motor
vehicle waste disposal wells are located
in populated areas, where local
communities depend on accessible (and
vulnerable) ground water as a source of
drinking water, Region 8 has made these
areas its primary focus for
implementation in order to achieve the
greatest level of risk reduction with its
limited resources.

6. EPA Region 8’s Final Implementation
Decision

Having reviewed all comments
received during the public comment
period, Region 8 has concluded that no
new or compelling information was
received to justify substantive changes
to its implementation proposal.
Therefore, Region 8 has decided to
apply the closure/permitting
requirements of the December 7, 1999
revisions to all motor vehicle waste
disposal wells throughout the States of
Colorado, Montana, and South Dakota
(regardless of whether they are in Indian
country), and throughout Indian country
within North Dakota, Utah, and
Wyoming.

In making its final decision, Region 8
considered the following additional
factors:
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Consistency in Implementation:
Nationally, almost all State/EPA UIC
programs intend to apply the new Class
V requirements state and Indian
country-wide. The remaining UIC
programs nonetheless expect that all
motor vehicle waste disposal wells will
be either closed or permitted.

Possible Delay of Source Water
Assessment Completion: EPA’s 1999
rule states that if all four steps (i.e.,
inventory, delineation, susceptibility
analysis, and public notification) of the
assessment process for all applicable
public water systems (PWSs) are not
completed by a state or tribe by January
1, 2004, the new requirements affecting
existing motor vehicle waste disposal
wells will apply throughout the relevant
state or area of Indian country, absent a
formal request for a one-year extension.
(40 CFR 144.87(b).) Based on feedback
Region 8 has received from state and
tribal source water program contacts, it
is unlikely that assessments will be
completed for all PWSs affected by this
rule. This is particularly true in Indian
country because tribes are not required
to complete this work under the SDWA.
Therefore, Region 8 expects that the
new requirements will most likely apply
across all Region 8 states and areas of
Indian country, consistent with today’s
decision.

Reduced Owner/Operator Liability:
EPA and State UIC program inspections
and environmental audits conducted by
property owners, lenders, and insurers
have identified motor vehicle waste
disposal wells as an unnecessary and
long-term environmental liability. The
costs of soil and ground water cleanup
have far exceeded the preventive costs
of adopting alternatives such as sewer
connections, holding tanks, and dry
shops. Today’s decision will encourage
these alternative, more environmentally
sound means of managing and disposing
of motor vehicle waste fluids.

Dated: May 17, 2002.
Kerrigan G. Clough,
Assistant Regional Administrator, Office of
Partnerships and Regulatory Assistance,
Region 8.
[FR Doc. 02—-13699 Filed 6—3—-02; 8:45 am]
BILLING CODE 6560-50-P

ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for combined
residues of cyhalofop (cyhalofop-butyl
plus cyhalofop-acid) and the di-acid
metabolite in or on rice grain and rice
straw. Dow AgroSciences, LLC
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act,
as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire on June 1, 2007.

DATES: This regulation is effective June
4, 2002. Objections and requests for
hearings, identified by docket ID
number OPP-2002-0087, must be
received on or before August 5, 2002.
ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VI. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket ID number OPP-2002-0087 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave.,
NW.,Washington, DC 20460; telephone
number: (703) 305—6224; and e-mail
address: miller.joanne@epamail.epa.gov
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of poten-
Categories @oAégsS tially affected enti-
ties
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP—2002-0087; FRL—7178-5]
Cyhalofop-butyl; Time-Limited
Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions

regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically.You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,”and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP—
2002-0087. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of April 25,
2001 (66 FR 20808) (FRL-6774—7), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 3464, as
amended by the Food Quality Protection
Act of 1996 (FQPA) (Public Law 104—



38408

Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

170), announcing the filing of a
pesticide petition (PP 0F6089) by Dow
AgroSciences, LLC, 9330 Zionsville
Road, Indianapolis, IN 46268. This
notice included a summary of the
petition prepared by Dow AgroSciences,
LLG, theregistrant. There were no
comments received in response to the
notice of filing.

The petition requested that 40 CFR
part 180 be amended by establishing
tolerances for combined residues of the
herbicide cyhalofop-butyl (cyhalofop-
butyl, cyhalofop-acid and cyhalofop-
diacid) in or on rice grain, rice hull, rice
bran and polished rice at 0.03 parts per

million (ppm) and rice straw at 8.0 ppm.

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) defines ‘“‘safe” to
mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes

exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

ITI. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination

on aggregate exposure, consistent with
section 408(b)(2), for a tolerance for
combined residues of cyhalofop
(cyhalofop-butyl plus cyhalofop acid)
and the di-acid metabolite in or on rice
grain at 0.03 ppm and rice straw at 8.0
ppm. Tolerances are not required for
rice processed fractions or for animal
commodities. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by cyhalofop-butyl
are discussed in the following Table 1
and Table 2 as well as the no observed
adverse effect level (NOAEL) and the
lowest observed adverse effect level
(LOAEL) from the toxicity studies
reviewed.

TABLE 1.—ACUTE TOXICITY OF CYHALOFOP-BUTYL TECHNICAL

Guideline No.

Study Type

Results

870.1100

Acute Oral (Rat)

LDsp >5000 mg/kg (limit test)
There was no evidence of toxicity.
Toxicity Category IV

870.1100

Acute Oral (Mice)

LDso >5000 mg/kg (limit test)
There was no evidence of toxicity.
Toxicity Category IV

870.1200

Acute Dermal (Rat)

LDso >5000 mg/kg (2.5 x the limit dose)

Chromodacryorrhea was observed in 2/5 males on day
2 only. Delayed weight gain was observed in all rats,
with the females being most affected. There was no
dermal irritation.

Toxicity Category IV

870.1300

Acute Inhalation (Rat)

LCso >5.63 mg/L (2.8 x the limit concentration)

Bradypnea was noted in all rats with recovery within
two hours following exposure. Abnormal respiratory
sounds were noted in all rats after exposure with re-
covery by day 1. Reddish adhesive materials in the
nasorostral and periocular regions were noted from
all test rats after exposure with recovery by day 2.
No gross abnormalities.

Two control rats had reddish adhesive materials in the
nasorostral region after exposure with recovery with-
in two hours.

Toxicity Category IV

870.2400

Primary Eye Irritation - Rabbit

Minimally irritating
Toxicity Category IV

870.2500

Primary Skin Irritation - Rabbit

Essentially nonirritating
Toxicity Category IV

870.2600

Dermal Sensitization - Guinea Pig

Not a dermal sensitizer
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TABLE 2.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100 Subchronic (4 and 13 NOAEL (male)=400 mg/kg/day (Highest Dose Tested [HDT] in male)
Week) Feeding (Rat) NOAEL (female) = 400 mg/kg/day
LOAEL (female) = 800 mg/kg/day
(HDT in female) based on perineal soiling and reduced body weights and body
weight gain.
870.3100 Subchronic Feeding (Rat) | NOAEL = 60.5/65.3 mg/kg/day,M/F
LOAEL = 189.5/199.6 mg/kg/day, M/F (HDT) based on kidney toxicity (lipofuscin pig-
ment deposition in proximal tubule cells) in both sexes, and possible liver toxicity
(hepatocyte eosinophilic granules) in males.
870.3100 Subchronic Feeding (Mice) | NOAEL (male)=30 mg/kg/day (HDT in male)
NOAEL (female)=100 mg/kg/day (HDT in female)
870.3100 Subchronic Feeding (Mice) | NOAEL (male) 237.5 mg/kg/day (HDT)
NOAEL (female) = 4.3 mg/kg/day
LOAEL (female) = 14.1 mg/kg/daybased on enlarged kidneys (20% absolute and rel-
ative) accompanied by swelling of the proximal tubule cells (4/12 mice).
870.3150 Subchronic Feeding (Dog) | NOAEL = 14.7 / 15.6 mg/kg/day, M/F
LOAEL = 75.2 / 79.4 mg/kg/day, M/F (HDT) based on brown and/or atrophied
thymuses, and decreased thymus weight.
870.3200 21-Day Dermal (Rat) Systemic NOAEL >1000 mg/kg/day (limit dose)
Dermal NOAEL =1000 mg/kg/day (limit dose)
870.3700 Gavage Developmental Maternal NOAEL =1000 mg/kg/day (limit dose)
Toxicity (Rat) Developmental NOAEL =1000 mg/kg/day (limit dose)
870.3700 Gavage Developmental Maternal NOAEL = 40 mg/kg/day
Toxicity (Rabbit) Maternal LOAEL = 200 mg/kg/day based on maternal death
Developmental NOAEL =1000 mg/kg/day (limit dose)
870.3800 Feeding Reproductive Systemic NOAEL (males) = 100 ppm (4.85-13.75 mg/kg/day)
Toxicity (Rat) Systemic LOAEL (males) = 1000 ppm (50.0-138.7 mg/kg/day) based on kidney le-
sions (slight tubular cell swelling) in Fo and F; male rats.
Systemic NOAEL (females) 21000 ppm (69.2-147.7 mg/kg/day, HDT)
Reproductive NOAEL =1000 ppm (50.1-138.7 mg/kg/day for males; 69.2-147.7 mg/
kg/day for females)
Offspring NOAEL 21000 ppm (50-147.7 mg/kg/day)
870.4100 Chronic Feeding Toxicity NOAEL 246.7 / 45.9 mg/kg/day; M/F (HDT)
(Dog)
870.4200 Carcinogenicity Feeding NOAEL = 0.99 mg/kg/day
(Mouse) LOAEL = 10.06 / 10.28 mg/kg/day, M/F (HDT) based on effects on the kidney includ-
ing tubular dilatation, chronic glomerulonephritis, and hyaline casts in females, and
hyperplasia of the stomach mucosal epithelium in males. There was no evidence of
carcinogenic potential under the conditions of this study. Dosing was too low to
elicit frank toxicity and inadequate to assess carcinogenic potential.
870.4300 Chronic Feeding Toxicity / | NOAEL = 0.823 mg/kg/day in males and 2.475 mg/kg/day in females
Carcinogenicity (Rat) LOAEL = 3.44 mg/kg/day (HDT in males), 24.97 mg/kg/day (HDT in females) based
on the early and increased deposition of the pigments lipofuscin and hemosiderin
in the renal proximal tubular cells of both sexes, and renal mineralization in female
rats. There were no treatment-related increases in tumor incidence, compared to
controls. Dosing was too low to elicit frank toxicity and inadequate to assess car-
cinogenic potential.
870.5100 Bacterial Reverse Gene Negative in Salmonella TA strains and E. coli WP2 uvrA.
Mutation Test (Ames
Assay)
870.5300 Gene Mutation in Mouse Negative
870.5375 In Vitro Cheomosomal Ab- | Polyploidy was induced when CHL (V79) cells were treated for 48 hours in the ab-

erration in Chinese
Hamster Lung

sence of S9, but there was no clastogenic effect on DNA.
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TABLE 2.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No. Study Type Results

870.5395 In Vivo Mammalian Cyto- Negative
genetics - Micronucleus
Assay in Mouse Bone
Marrow Cells

870.5550 Unscheduled DNA Syn- Negative
thesis in Rat
Hepatocytes

870.6200 Gavage Acute NOAEL 22000 mg/kg (limit dose) based on the absence of clinical signs, a lack of ef-
Neurotoxicity (Rat) fects on FOB parameters and motor activity, and the absence of neuropathologic

lesions.
870.6200 Feeding Subchronic NOAEL =75 male/ 2250 female mg/kg/day (HDT) based on the absence of clinical

Neurotoxicity (Rat)

signs, lack of effects on FOB parameters and motor activity, and absence of
neuropathologic lesions.

Special Study

Pharmacology - Mice and
Rabbits

Mice: A single I.P. dose of 1250 or 5000 mg/kg was lethal to all male and female
mice within 24 hours. Death occurred as early as three hours at 5000 mg/kg and
was preceded by behavioral and motor function abnormalities (e.g., alterations in
alertness, visual placing, spontaneous activity, incoordination, decreased muscle
tone, and compromised autonomic reflexes), some of which appeared as early as
30 minutes postdosing. Male and female mice responded similarly.

NOAEL = 78.1 mg/kg

LOAEL = 313 mg/kg (based on minimal effects including decreased spontaneous ac-
tivity, minor alterations in muscle tone, and minor changes in autonomic functions
such as slight hyperthermia, and slightly decreasedrespiratory rate).

LD=1250 mg/kg

Rabbits: One of three rabbits gavaged at 5000 mg/kg showed decreased sponta-
neous activity, prostration, decreased muscle tone, compromised autonomic re-
flexes, and decreased respiratory and heart rate at one day after dosing, and died
on Day 4. There were no clinically significant findings in the remaining rabbits of
the 5000 mg/kg dose group or any lower dose groups, and no significant effects on
EKGs or blood pressure in any dosed rabbits.

NOAEL = 2500 mg/kg

LOAEL = 5000 mg/kg (based on the response of one of three test subjects including
decreased spontaneous activity, prostration, decreased muscle tone, compromised
autonomic reflexes, decreased respiratory and heart rate at one day after dosing,
and death on day 4).

870.7485

Absorption, Metabolism,
and Excretion (Dog)

No treatment-related adverse effects were reported. Approximately 50% of a single
gavage dose was absorbed over several hours. Bloodand plasma radioactivity
peaked after 1-2 hours.

Clearance from plasma and blood was notespecially rapid but nearly complete at 48
hours. Over 168 hours, excretion was 42.5-43.9% in the urine, and 48.6-50.6% in
the feces. Tissue distribution was not measured. The test article appears to be me-
tabolized primarily by hydrolysis to R-(+)-2-[4-cyano-2-
fluorophenoxy)phenoxy]propanoic acid which was found in both the urine and
feces. Several other metabolites were also formed, each representing <5% of the
administered dose. No parent compound was found in the urine, and only minimal
amounts were detected in the feces.

870.7485

Metabolism and Phar-
macokinetics (Rat)

Absorption of gavaged test article was 93-100%, and urinary excretion was the major
route of elimination regardless of dose, label position, or gender. Over 168-hours,
84-100% of the radioactivity was eliminated in urine, with 86-90% eliminated within
24 hours. Fecal excretion was <5%. There was no elimination via expired air. Over
a 24-hour period, biliary elimination accounted for 1.7 % and 20.1% of the adminis-
tered dose in males and females, respectively, in the low-dose [o-14C]XRD-537 BE
group, and 17.0% (males) and 11.6% (females) of the administered dose in the
[B14C]XRD-537 BE low-dose group.

The greatest radioactivity levels were found in liver, kidneys, plasma, whole blood,
heart, lung, and stomach, with the highest tissue levels being found in the liver and
kidney at 2 hours. Most tissue levels accounted for <1% of the administered dose.
Due to rapid excretion,tissue/organ levels declined to near detection limits by 24
hours in all dose groups.
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TABLE 2.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No.

Study Type

Results

the administered dose.

There was a biphasic pattern for both labels with no substantial differences in phar-
macokinetic indices (Cmax, temaxs ti2, AUC). Time-to-maximum plasma concentra-
tion (temax Of 0.5 to 4 hrs) elimination half-times (ty2) reflected the relatively rapid
absorption. Females had somewhat shorter tcmax and lower Cma values sugges-
tive ofsaturated absorption processes. The acid metabolite (R-(+)-2-[4-(4-cyano-2-
fluoro-phenoxy)phenoxy]propanoic acid) was the most prominent plasma fraction
((B0-94% of the dose for males and [75-81% for females regardless of dose).

No parent compound or other metabolites were detected. The acid metabolite was
the most common product in urine and feces 71-87% (urine) and 46-75% (feces) of

870.7600

Dermal Penetration (Rat)

Dermal absorption was [25-34% for the spray formulation and 111-16% for the EF-
1218 formulation following a 24 hour dermal dosing. Within 48 hours, excretion
was >85% in the urine and <1% in the feces, which is consistent with metabolism
to water soluble metabolites and subsequent urinary excretion.

Levels tested: Four Fischer 344 rats were dermally dosed for 24 hours with 14C-la-
beled DE-537 n-butyl ester and nonlabeled DE-537 n-butyl ester in two formula-
tions 200 mg/mL test article in EF1218 (Clincher EDC with which DE-537 n-butyl
ester is normally formulated) and a spray solution at 0.005, 1.0, or 1.8 mg/cmz2.

Special Study
in Rats

Hepatocellular Proliferation

these findings.

In a subchronic oral toxicity study in rats (MRID 45000413), satellite rats dosed for 4
weeks had hepatocellular hypertrophy and focal necrosis at all dose levels. Al-
though multiple necrotic foci accompanied by inflammatory cells were graded very
slight, and were not considered dose-related, this study was performed to explore

An initial dramatic increase in DNA synthesis during the first week of treatment was
followed by hepatocellular hypertrophy at subsequent observations. This was the
reason for enlarged livers observed in XRD-537nBu-treated rats.

Levels tested: 0, 3.0, 25, 100, or 400 mg/kg/day in the diet with sacrifices at 1, 2, 4,
and 13 weeks. One week prior to sacrifice, 10 uL BrdU/hour was administered via
an ALZET osmotic pump implanted subcutaneously. BrdU is a DNA stain used to
quantify hepatocellular proliferation.

B. Toxicological Endpoints

The dose at which no adverse effects
are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For gietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where

the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RID to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify
carcinogenic risk. The Q* approach

assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for cyhalofop-butyl used for human risk
assessment is shown in the following
Table 3:

TABLE 3.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR CYHALOFOP-BUTYL FOR USE IN HUMAN RISK

ASSESSMENT

Exposure Scenario

Dose (mg/kg/day)

Endpoint

Study

Acute Dietary

An appropriate endpoint attributable to a single dose was not identified. An acute RfD was not established.
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TABLE 3.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR CYHALOFOP-BUTYL FOR USE IN HUMAN RISK
ASSESSMENT—Continued

Exposure Scenario

Dose (mg/kg/day)

Endpoint

Study

Chronic Dietary

NOAEL (Female) = 0.99
FOQPASF =1

Kidney effects in females in-

cluding tubular dilatation,
chronic glomerulo-
nephritis, and hyaline
casts at the LOAEL of
10.06 / 10.28 mg/kg/day,
M/F.

Carcinogenicity in Mice
MRID 45000418

Chronic RfD = NOAEL/UF = 0.99 mg/kg/day/100 =0.01 mg/kg/day

Chronic PAD = cRfD/FQPA SF = 0.01 mg/kg/day/1 = 0.01 mg/kg/day

Incidental Oral, Short-Term (1—
30 days)

Incidental Oral, Intermediate-
Term (1-6 months)

NOAEL (Female) = 4.3
FQPASF =1

Enlarged kidneys in females
accompanied by swelling
of the proximal tubule
cells in 4/12 mice at the
LOAEL of 14.1 mg/kg/
day.

LOC =100

Subchronic Feeding in Mice
MRID 45014706

Dermal, Short-Term (1-30 days)

Dermal, Intermediate-Term (1-6
months)

No hazard has been identified to support quantification ofrisk. No systemic effects were observed in the 21-
day dermal study in therat at doses up to 1000 mg/kg/day (limit dose). In addition, nodevelopmental ef-
fects were observed in the developmental toxicity studies.

Dermal, Long-Terma(>6 months)

NOAEL (Female) = 0.99
FQPASF =1

Kidney effects in females in-
cluding tubular dilatation,
chronic glomerulo-
nephritis, and hyaline
casts at the LOAEL of
10.06 / 10.28 mg/kg/day,
M/F.

LOC = 100

Carcinogenicity in Mice
MRID 45000418

Inhalation, Short-Termb(1-30
days)

Inhalation, Intermediate-
Termb(1-6 months)

NOAEL (Female) = 4.3
FQPASF =1

Enlarged kidneys in females
accompanied by swelling
of the proximal tubule
cells in 4/12 mice at the
LOAEL of 14.1 mg/kg/
day.

LOC = 100

Subchronic Feeding in Mice
MRID 45014706

Inhalation, Long-TermP(>6
months)

NOAEL (Female) = 0.99
FQPASF =1

Kidney effects in females in-
cluding tubular dilatation,
chronic glomerulo-
nephritis, and hyaline
casts at the LOAEL of
10.06 / 10.28 mg/kg/day,
M/F.

Target MOE = 100

Carcinogenicity in Mice
MRID 45000418

Cancer

This herbicide has not been classified. The rat and mouse carcinogenicity studies are identified as data gaps.
Since the doses tested in these studies were too low to assess the carcinogenic potential of cyhalofop-butyl,
the cancer dietary risk assessment was conducted using the potency factor (Q1*) of 2.3 x 10-1 for the struc-
tural analog diclofop-methyl.

aSince an oral endpoint was identified, a 34% dermal absorption factor should be used in route-to-route extrapolations.
bSince an oral endpoint was identified, a default oral: inhalation absorption factor of 1 should be used in route-to-route extrapolations.

C. Exposure Assessment

1. Dietary exposure from food and

been established for the combined

residues of cyhalofop-butyl, in or on
raw agricultural commodities. Risk

feed uses. No tolerances have previously ,scoscments were conducted by EPA to

assess dietary exposures from
cyhalofop-butyl in food as follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
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use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. No toxicological
endpoint attributable to a single
exposure was identified in the available
toxicology studies. No appropriate study
available show any acute dietary effects
of concern.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
Dietary Exposure Evaluation Model
(DEEM™) analysis evaluated the
individual food consumption as
reported by respondents in the USDA
insert 1989-1992 nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII) and accumulated
exposure to the chemical for each
commodity. The following assumptions
were made for the chronic exposure
assessments: Residue levels are at the
recommended tolerances for rice and
100% of the crop rice is treated with
cyhalofop-butyl. All sub-populations
had dietary exposure values which
represented <1% of the cPAD.

iii. Cancer. The cancer dietary risk
assessment was conducted using the
potency factor (Q1*) of 2.3 x 101 for the
structural analog diclofop-methyl since
the dose levels in the rat and mouse
carcinogenicity studies were too low to
assess the carcinogenic potential of
cyhalofop-butyl. In cancer studies with
diclofop-methyl there are tumors at
doses similar to those doses which

caused no tumors in the cyhalofop-butyl
studies. Hypothetical rat and mouse
Q1* values were calculated on the
assumption that tumor incidence might
rapidly escalate at doses greater than
those actually used in the submitted
studies. When a hypothetical Q1* was
calculated for cyhalofop-butyl by
assigning increased tumors at doses
above those actually tested, the results
came out slightly less potent than the
Q1* for diclofop-methyl . For risk
assessment purposes the diclofop-
methyl Q1* will not underestimate any
possible cancer risk. A refined (Tier 3)
deterministic cancer risk assessment
was conducted. Inputs to the dietary
exposure assessment included the
anticipated residues of 0.0066 ppm for
rice grain from field trials and estimates
that a maximum of 17.6% of rice will
be treated with cyhalofop-butyl. Based
on the anticipated residue and the
percent of the crop treated, the refined
dietary cancer risk from residues in food
is 6.2 x 10 -8.

Section 408(b)(2)(E) authorizes EPA to
use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide chemicals that have
been measured in food. If EPA relies on
such information, EPA must require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels

anticipated. Following the initial data
submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E), EPA will issue a
data call-in for information relating to
anticipated residues to be submitted no
later than 5 years from the date of
issuance of this tolerance.

Section 408(b)(2)(F) states that the
Agency may use data on the actual
percent of food treated for assessing
chronic dietary risk only if the Agency
can make the following findings:
Condition 1, that the data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of percent crop treated
(PCT) as required by section
408(b)(2)(F), EPA may require
registrants to submit data on PCT.

The Agency used percent crop treated
(PCT) information in Table 4 and Table
5 as follows.

TABLE 4.—SOUTHERN STATES ESTIMATED PERCENT RICE CROP TREATED

Year 2002 2003 2004 2005 2006
EPA Estimate 2 43 43 5.02 5.6
TABLE 5.—CALIFORNIA ESTIMATED PERCENT RICE CROP TREATED
Year 2002 2003 2004 2005 2006
EPA Estimate 6.7 12.7 13.2 15.6 17.6

The Agency believes that the three
conditions have been met. With respect
to Condition 1, PCT estimates are
derived from Federal and private market
survey data, which are reliable and have
a valid basis. The market share was for
cyhalofop-butyl on rice was projected
based on current percent of crop treated
with the existing alternative controls.
The Agency is reasonably certain that
the percentage of the food treated is not
likely to be an underestimation. More
importantly, EPA has taken steps to
ensure this market share projection is
not exceeded by imposing, as a
condition of registration for cyhalofop-
butyl under Federal Insecticide,

Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq., a
production limit corresponding to the
projection. As to Conditions 2 and 3,
regional consumption information and
consumption information for significant
sub-populations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant sub-populations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant sub-
population group and allows the
Agency to be reasonably certain that no

regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
cyhalofop-butyl may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
cyhalofop-butyl in drinking water.
Because the Agency does not have
comprehensive monitoring data,
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drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
cyhalofop-butyl.

The GENEEC model is not adequate
for predicting the estimated
environmental concentrations (EECs) for
pesticide applications to rice. The
Agency developed a model using
available chemical and physical
property data, to calculate the EECs for
the use of cyhalofop-butyl on rice. The
model was based on a hypothetical rice
paddy, 1 hectare in size, flooded to a
depth of 10 cm, with a sediment
interaction zone of 1 cm. Based on these
dimensions there are one million liters
of water and 100 cubic meters of active
sediment in the paddy. The sediment is
assumed to weigh 135,000 kg based on
a bulk density of 1.35g/cc. This model
was used for both dry and water seeded
rice.

The peak drinking water
concentrations for the Gulf Coast and
California are 137 and 36 ppb,
respectively. The resulting chronic EECs
(annual averages in Index Reservoir) are
14.2 and 3.7 ppb, respectively. The peak
drinking water concentration for the
Mississippi Valley is 119 ppb, and the
chronic EEC annual average is 12.4 ppb.
If the (normal) release is on day 78 (90
days from seedling), the peak is 25 ppb
and the annual average is 2.6 ppb.

Based on this model and the SCI-
GROW model the estimated
environmentalconcentrations (EECs) of
for acute exposures are estimated to be:
In a water-seeded paddy 36 parts per
billion (ppb) , and in a dry-seeded
paddy 25 ppb for surface water and 0.16
ug/L ppb for ground water. The EECs for
chronic exposures are estimated to be
3.7 ppb for water-seeded rice and 2.6
ppb for dry-seeded rice.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %R{D or %PAD.
Instead drinking water levels of
comparison (DWLOCs) are calculated

and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to cyhalofop-
butyl they are further discussed in the
aggregate risk sections.

Because EECs calculated using the
above models exceeded the DWLOC
regarding potential cancer risk, EPA
undertook a further analysis of this
estimate. It was determined that there
was not sufficient reliable data to
further refine these estimates. Therefore,
the Agency required that the FIFRA
label for cyhalofop-butyl mandate a
holding time of seven days before the
treated paddy water may be released to
the environment. This 7-day holding
time will result in the concentration of
cyhalofop-butyl, expressed as an annual
average (conc/365), falling below 0.15
ppb. )

3. From non-dietary exposure. The
term ‘“‘residentialexposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Cyhalofop-butyl is not registered for
use on any sites that would result in
residential exposure.

4. Cumulative exposure to substances
with a common mechanism oftoxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and ““other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
cyhalofop-butyl has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, cyhalofop-butyl
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that cyhalofop-butyl has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for

Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

D. Safety Factor for Infants and
Children

1.In general. FFDCA section 408
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants
andchildren. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

2. Prenatal and postnatal sensitivity.
There is no indication of quantitative or
qualitative increased susceptibility of
rats or rabbits to in utero or postnatal
exposure.

3. Conclusion. There is a complete
toxicity data base for cyhalofop-butyl
and exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. EPA
determined that the 10X safety factor
should be reduced to 1x in assessing the
risk posed by this chemical because: (1)
There is no indication of quantitative or
qualitative increased susceptibility; (2) a
developmental neurotoxicity study
(DNT) is notrequired; (3) the dietary
food and drinking water exposure
assessments will not underestimate the
potential exposures for infants and
children; (4) there currently no
registered or proposed residential (non-
occupational) uses of cyhalofop-butyl,
and (5) the database pertaining to
threshold effects on infants and children
is complete.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOCG:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water [e.g., allowable chronic water



Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

38415

exposure (mg/kg/day) = cPAD - (average
food + residential exposure)]. This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOCs: 2L/70 kg
(adult male), 2L/60 kg (adult female),
and 1L/10 kg (child). Default body
weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level andquantitative drinking
water exposure assessments. Different
populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk

assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.
When EEGCs for surface water and
groundwater are less than the
calculatedDWLOCs, OPP concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with
apesticide’s uses, levels of comparison
in drinking water may vary as those
uses change. If new uses are added in
the future, OPP will reassess the
potential impacts of residues of the
pesticide in drinking water as a part of
the aggregate risk assessment process.

1. Acute risk. An appropriate
endpoint attributable to a single dose
was not identified. Therefore,
cyhalofop-butyl is not expected to pose
an acute risk.

2. Chronic risk. For all population
subgroups, the chronic DWLOC is
greater than the chronic surface EEC,
and there is no expectation of migration
of cyhalofop-butyl residues to ground
water, therefore, aggregate chronic (non
cancer) exposure to cyhalofop-butyl is
not expected to exceed the Agency’s
level of concern. There are no
residential uses for cyhalofop-butyl that
result in chronic residential exposure to
cyhalofop-butyl. The DWLOCs for
chronic risk are shown in Table 6 as
follows:

TABLE 6.—CHRONIC DWLOC CALCULATIONS

Chronic Scenario

Population Subgroupt cPAD mg/ Chronic Mﬁxvsgtr:rn' Ground Surface Chronic

kg/day Food Exp Exp mg/kg/ Water EEC | Water EEC DWLCZC

mg/kg/day? day? (units) (units)4 (ng/L)¥s
U.S. Population 0.01 0.000007 0.009993 14.2 350
All Infants 0.01 0.000028 0.009972 14.2 100
Children (1-6 years) 0.01 0.000015 0.009985 14.2 100
Children (7-12 years) 0.01 0.000009 0.009991 14.2 100
Females (13-50 years) 0.01 0.000005 0.009995 14.2 300
Males (13-19 years) 0.01 0.000005 0.009995 14.2 350
Males (20+ years) 0.01 0.000006 0.009994 14.2 350
Seniors (55+ years) 0.01 0.000004 0.009996 14.2 350
Non-hispanic/non-white/non-black 0.01 0.000018 0.009982 14.2 350

1The Non-hispanic/non-white/non-black population was included in this table because it has the highest adult dietary exposure level. Body
weights used to calculate the DWLOCSs are 70 kg for adult males; 60 kg for adult females, and 10 kg for children <12 years.

2The chronic food exposure levels are for rice, the sole crop being considered for registration.

3Maximum Chronic Water Exposure (mg/kg/day) = [Chronic PAD (mg/kg/day) - Chronic Dietary Exposure (mg/kg/day)]

4This table presents the surface water EECs without taking into account the further reduction achieved by the mandated holding period. Even
absent the holding period the predicted levels are well within the DWLOCs.

5Chronic DWLOC( pg/L) = [maximum chronic water exposure (mg/kg/day) x body weight (kg)]/[water consumption (L/day)x 10-3 mg/ ug]

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Cyhalofop-butyl is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water

(considered to be a background
exposure level).

Cyhalofop-butyl is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Cyhalofop-butyl is not
registered for use on any sites that
would result in residential exposure.
The cancer dietary risk assessment was
conducted using the potency factor
(Q1*) of 2.3 x 10! for the structural
analog diclofop-methyl since the dose

levels in the rat and mouse
carcinogenicity studies were too low to
assess the carcinogenic potential of
cyhalofop-butyl. In cancer studies with
diclofop-methyl there are tumors at
doses similar to those doses which
resulted in no tumors in the cyhalofop-
butyl studies. Hypothetical rat and
mouse Q1* values were calculated on
the assumption that tumor incidence
might rapidly escalate at doses greater
than those actually used in the
submitted studies. These hypothetical
Q1*s came out slightly less potent than
the Q1* for diclofop-methyl. Thus,
given that no data with cyhalofop-butyl
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has indicated carcinogenic potential,
use of the diclofop-methyl Q1* will
produce a conservative (health-
protective) estimate of cancer risk.
Based on the anticipated residue and
the percent of the crop treated, the
refined dietary cancer risk from residues

in food is 6.2 x 10 -8. The cancer
DWLOC for the general population is
shown in the table below. With a water
holding time of 7 days, the
concentration of cyhalofop-butyl
residues in paddy water, expressed as
an annual average (concentration/365)

will be less than 0.15 pg/L. Since this
value is below the calculated cancer
DWLOC of 0.44 pg/L, aggregate cancer
risk to cyhalofop-butyl is not expected
to exceed EPA’s level of concern.

TABLE 7.—CANCER DWLOC CALCULATIONS

Population o+ Negligible Risk Target Max Expo- | Chronic Food Ex- | Max Water Expo- Cancer
p Levelt sure2 mg/kg/day | posure mg/kg/day | sure3 mg/kg/day DWLOC4(WwL)
U.S. Population 0.23 3x 106 1.3 x 105 3x 107 1.27 x 105 0.44

1EPA has traditionally regarded risks in the range of the probability of one in one million as negligible, with risks as high as three in one million

considered as falling within that range.

2 Target Maximum Exposure (mg/kg/day) = [negligible risk/Q*]
3 Maximum Water Exposure (mg/kg/day) = Target Maximum Exposure - Chronic Food Exposure (Note: There are no residential uses for this

chemical.)

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to cyhalofop-
butyl residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(example—gas chromatography) is
available to enforce the tolerance
expression. The method may be
requested from: Calvin Furlow, PIRIB,
IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 305-5229; e-mail address:
furlow.calvin@epa.gov.

B. International Residue Limits

There are no CODEX, Canadian, or
Mexican tolerances/Maximum Residue
Levelsfor cyhalofop-butyl residues.
Thus, harmonization is not an issue at
this time.

C. Conditions

The following data gaps must be
fulfilled: Subacute (28-day) inhalation
toxicity study, a carcinogenicity study
in rats, and a carcinogenicity study in
mice.

V. Conclusion

Therefore, time limited tolerances are
established for combined residues of
cyhalofop (cyhalofop-butyl plus
cyhalofop-acid) and the di-acid
metabolite in or on rice grain at 0.03
ppm and rice straw 8.0 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may

file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0087 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 5, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in

4 Cancer DWLOC(ug/L) = [maximum water exposure (mg/kg/day) x body weight (kg)]/[water consumption (L) x 10-3 mg/ug]? Body weight (kg)
0

connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of theHearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you maycontact
James Tompkins by phone at (703) 305—
5697, by e-mail
attompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins



Federal Register/Vol.

67, No. 107/ Tuesday, June 4, 2002/Rules and Regulations

38417

at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VLA., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0087, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory

Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various

levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any “tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one ormore Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on
therelationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: May 23, 2002.
James Jones,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
374.

2. Part 180 is amended by adding
§180.579 to read as follows:

§180.579 Cyhalofop-butyl; tolerances for
residues.

(a) General. Time-limited tolerances
are established for combined residues of
cyhalofop (cyhalofop-butyl, R-(+)-n-
butyl-2-(4(4-cyano-2- fluorophenoxy)-
phenoxy)propionate, plus cyhalofop
acid, R-(+)-2-(4(4-cyano-2-
fluorophenoxy)-phenoxy)propionic
acid) and the di-acid metabolite, (2R)-4-
[4-(1-carboxyethoxy)phenoxy]-3-
fluorobenzoic acid, from the application
of the herbicide cyhalofop-butyl in or on
the following raw agricultural

commodities:

: Parts per Expiration/Rev-
Commodity million ocation Date
Rice, grain 0.03 6/1/2007
Rice, straw 8.0 6/1/2007

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 02—13982 Filed 6—3-02; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-7223-2]
RIN 2050-AE77

Notification of States Having Interim
Authorization for the Amendments to
the Corrective Action Management
Unit Rule

AGENCY: Environmental Protection
Agency.

ACTION: Notification of interim
authorization.

SUMMARY: The Environmental Protection
Agency (“EPA” or “the Agency”) is
today notifying the public which States
have submitted notifications to EPA
under the requirements of 40 CFR

271.27 and thus have interim
authorization for the Corrective Action
Management Units (CAMU)
amendments rule (January 22, 2002, 67
FR 2962). The CAMU amendments rule
granted interim authorization to states
that are authorized for the 1993 CAMU
rule, and that submitted a notification
letter to EPA by March 22, 2002.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at (800) 424—9346 or TDD
(hearing impaired) (800) 553-7672. In
the Washington, DC metropolitan area,
call (703) 412-9810 or TDD (703) 412—
3323. For more detailed information on
specific aspects of today’s document,
contact Wayne Roepe, U.S.
Environmental Protection Agency
(5303W), 1200 Pennsylvania Ave., NW,
Washington, DC 20460, at (703) 308—
8630, or e-mail roepe.wayne@epa.gov.
SUPPLEMENTARY INFORMATION: The
January 22, 2002 Corrective Action
Management Units (CAMU)
amendments rule promulgated
amendments to the regulations
governing CAMUs. These amendments
were promulgated under HSWA
statutory authority and are generally
more stringent than the previous CAMU
regulations, published on February 16,
1993 (58 FR 8658). Thus, in states that
are authorized for the 1993 CAMU rule,
there was the potential for dual
implementation of the CAMU
regulations by EPA and states
authorized for the 1993 rule if these
states are not authorized for the
amendments before they become
effective.

To avoid this potential disruption in
the implementation of the RCRA
cleanup program caused by the
regulatory authority for CAMUs being
split between states and EPA, the
CAMU amendments rule promulgated
an authorization procedure called
interim authorization-by-rule. The rule
also granted interim authorization for
those amendments to states that have
final authorization for the 1993 CAMU
rule and submitted a letter to EPA that
they are willing and able to implement
the amended CAMU regulations by
March 22, 2002 (see 40 CFR 271.27(a)).

A total of 25 states authorized for the
1993 CAMU rule, submitted the
notification letter to EPA by March 22,
2002 and met the criteria for interim
authorization-by-rule. These states are:
Alabama, California, Delaware, Florida,
Georgia, Illinois, Indiana, Louisiana,
Missouri, Nevada, New Mexico, New
York, North Carolina, North Dakota,
Oklahoma, Oregon, South Carolina,
South Dakota, Tennessee, Texas, Utah,
Vermont, Washington, Wisconsin, and

Wyoming. Thus, these states have
interim authorization for the CAMU
amendments rule, effective April 22,
2002.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Hazardous waste, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: May 28, 2002.
Marianne Lamont Horinko,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 02—13980 Filed 6—3—-02; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation

43 CFR Part 422
RIN 1006-AA42

Law Enforcement Authority at Bureau
of Reclamation Projects

AGENCY: Bureau of Reclamation,
Interior.

ACTION: Final rule with request for
comments.

SUMMARY: The Bureau of Reclamation
(Reclamation) is issuing this rule to
establish criteria for the use of non-
Department of the Interior (Department)
law enforcement personnel within a
Reclamation project or on Reclamation
lands. We are required by law to issue
this rule in order to provide for the
security of dams, facilities, and
resources under our jurisdiction.
DATES: This rule is effective on June 4,
2002. We must receive any comments
on this final rule no later than August
5, 2002.

ADDRESSES: Any comments on this rule
should be sent to Commissioner’s
Office, Bureau of Reclamation, 1849 C
Street NW., Washington, DC 20240,
Attn: Henk Willems.

FOR FURTHER INFORMATION CONTACT:
Larry Todd, Director, Operations,
Bureau of Reclamation, 1849 C Street
NW., Washington, DC 20240, telephone
(202) 513-0615.

SUPPLEMENTARY INFORMATION:

I. Background

Public Law 107-69 (November 12,
2001), an Act to Amend the Reclamation
Recreation Management Act of 1992 (the
Act) provides for law enforcement
authority at Reclamation facilities.
Section 1(g) provides:
“REGULATIONS—Except for the
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authority provided in section 2(c)(1), the
law enforcement authorities provided
for in this section may be exercised only
pursuant to regulations issued by the
Secretary of the Interior and approved
by the Attorney General.” As enacted,
however, the Act does not contain a
section 2(c)(1), as referred to in section
1(g), but does contain a section 1(c)(1),
which “‘authorize[s] law enforcement
personnel from the Department of the
Interior to act as law enforcement
officers to enforce Federal laws and
regulations within a Reclamation project
or on Reclamation lands.” The
Department worked closely with the
Congress to develop the language in this
bill and believes that the congressional
intent of section 1(g) was to refer to
section 1(c)(1). Reclamation is
promulgating these regulations
consistent with that interpretation. The
Act provides for law enforcement at
Reclamation facilities in one of two
ways: using Department law
enforcement personnel (this would not
require us to issue regulations or obtain
Department of Justice approval); or,
using law enforcement personnel from
non-Department Federal agencies (other
than the Department of Defense) and
State, local or tribal law enforcement
organizations (this would require us to
issue regulations that the Department of
Justice must approve). These regulations
have been reviewed and approved by
the Department of Justice, as required by
the Act.

Since Reclamation plans to use some
non-Department law enforcement
officials, these regulations provide
fitness and training requirements for
non-Department law enforcement
personnel. Under these regulations,
Reclamation will:

(1) Entrust law enforcement authority
only to law enforcement professionals
possessing adequate education and/or
experience, aptitude, and high moral
character;

(2) Evaluate law enforcement
programs and operations to ensure
compliance with applicable Federal
laws and regulations; and

(3) Ensure that qualitative standards
are attained and maintained during the
life of any cooperative agreements or
contracts with other Federal agencies or
with State, local, or tribal law
enforcement organizations.

II. Public Involvement

Reclamation did not publish a notice
of proposed rulemaking (NPRM) for this
regulation. In keeping with 5 U.S.C.
553(b), Reclamation finds that good
cause exists for not publishing an
NPRM. The time-frame for the NPRM
process, which would result in delaying

the effective date of this rule, is contrary
to the public interest because it may
render individuals and facilities
vulnerable to subversive activity,
sabotage, or terrorist attack. Moreover,
with the coming of Spring and planned
events for Reclamation’s upcoming
Centennial, more people will be visiting
Reclamation’s many recreation areas.
The measures in this rule are intended
to address a potential terrorist attack as
well as other criminal activities against
Reclamation lands, dams and
powerplants and related facilities or
against individuals at those places.
Immediate action is required to
accomplish these objectives, and any
delay in the effective date of this rule is
impracticable and contrary to the public
interest. For these same reasons, we find
that good cause exists under 5 U.S.C.
553 (d)(3) for making this regulation
effective less than 30 days after
publication in the Federal Register.

On September 11, 2001, immediately
following the terrorist attacks on the
World Trade Center and the Pentagon,
security at all Reclamation dams and
powerplants was heightened, and armed
law enforcement officers from
Department agencies began around-the-
clock patrols at key facilities. National
security officials warn that future
terrorist attacks against high visibility
civilian targets may be anticipated, and
all Reclamation facilities will remain on
a heightened security status
indefinitely.

Before enactment of Public Law 107-
69, Reclamation generally had to rely on
law enforcement personnel from other
bureaus within the Department of the
Interior to protect Reclamation facilities.
While other bureaus have been very
cooperative in providing law
enforcement assistance, the continued
need for heightened security at many
facilities has strained available
Department law enforcement resources.
Furthermore, with the coming of Spring,
Department law enforcement personnel
will have to return to their seasonal
duty stations. Accordingly, Reclamation
will need to exercise its authority to
contract or enter into cooperative
agreements for law enforcement services
with Department of the Interior bureaus
and other Federal, State, tribal or local
law enforcement agencies. We need to
implement this authority as soon as
possible to ensure the safety of the
public and Reclamation employees and
to protect critical national infrastructure
and other critical water and power
resource facilities. Reclamation will
develop a mandatory orientation session
for officers who are to be authorized to
perform Reclamation law enforcement
duties.

While this rule will be effective on the
date published, Reclamation will accept
and consider comments on the rule for
60 days after the date of publication.
Among the issues on which
Reclamation expects comments are the
appropriate treatment of non-
Department Federal officials under
these regulations, the extent to which
this framework for State and local law
enforcement participation may be
consistent with the diverse expectations
of local communities across the
seventeen Western States, and whether
these and other issues should be
addressed in regulation or in individual
contracts or cooperative agreements.

II1. Procedural Matters

National Environmental Policy Act

Reclamation has analyzed this rule in
accordance with the criteria of the
National Environmental Policy Act and
516 DM. This rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. An environmental
assessment is not required. The rule is
categorically excluded from NEPA
review under 40 CFR 1508.4, 516 DM 2,
Appendix 1, §1.10.

Executive Order 12866, Regulatory
Planning and Review

This document is not a significant
rule, and the Office of Management and
Budget has not reviewed this rule under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy or
adversely affect the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities. While risk assessments at
many critical facilities are not yet
completed and thus total law
enforcement contractual needs cannot
be fully determined, it is estimated that
the total start-up cost for implementing
Public Law 107-69 will be in the range
of $50—55 million in the first year. This
estimate is based on contracting for
around-the-clock law enforcement
services at up to 60 critical facilities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. The selection process
for law enforcement personnel will be
consistent with that used by the
Department, thereby assuring that high
professional law enforcement standards
are maintained.

(3) This rule will not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
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rule provides the legal authority to
continue to safely provide services to
project beneficiaries without the threat
of terrorism and to protect their
contractual rights and entitlements
under Federal reclamation laws.

(4) This rule does not raise novel legal
or policy issues. It is Reclamation’s
intent to utilize the established policies
and guidelines on law enforcement
being used in the Department.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq). A Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Fairness Act. The rule:

(1) Will not have an annual effect on
the economy of $100 million or more. A
farm, according to the Small Business
Administration (SBA), is a small
business if it has annual receipts of less
than $500,000. The vast majority of the
140,000 farms receiving Reclamation
project irrigation water can be classified
as ‘“‘small businesses” under the SBA
definition. This rule will help maintain
water deliveries to those farms.

(2) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The rule will have
a negligible impact on local and regional
costs or prices, but the presence of law
enforcement officers and the enhanced
security measures at key Reclamation
projects may in fact help to stabilize the
existing economic conditions located in
the project area.

(3) Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
In fact, the rule may create additional
employment opportunities for local
residents in Reclamation project areas.
No effects are anticipated on local
competition and/or investment
opportunities as a result of this rule.

Unfunded Mandates Reform Act of 1995

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year.
Moreover, the rule does not have a

significant or unique effect on State,
local, or tribal governments or the
private sector. A statement containing
the information required by the
Unfunded Mandates Reform Act (2
U.S.C. 1531 ef seq) is not required.

Executive Order 12630, Takings

In accordance with Executive Order
12630, the rule does not have significant
takings implications. Thus, a takings
implication assessment is not required,
nor will the rule have any effect on the
use and/or value of private property.

Paperwork Reduction Act

This rule does not require any
information collection under the
Paperwork Reduction Act. Therefore, an
OMB Form 83-I is not required.

Executive Order 13132, Federalism

In accordance with Executive Order
13132, this rule does not have
Federalism implications. A Federalism
assessment is not required. The rule will
not affect the roles, rights, and
responsibilities of States in any way.
Moreover, the rule will not result in the
Federal Government taking control of
traditional State responsibilities, nor
will it interfere with the ability of States
to formulate their own policies. In
addition, the rule will not affect the
distribution of power, the
responsibilities among the various
levels of government, nor preempt State
law.

Executive Order 12988, Civil Justice
Reform

In accordance with Executive Order
12988, the Department’s Office of the
Solicitor has determined that this rule
does not unduly burden the judicial
system and meets the requirements of
section 3(a) and 3(b)(2) of the Executive
Order.

Executive Order 13211, Energy Impacts

In accordance with Executive Order
13211, the rule will not have a
significant adverse effect on the supply,
distribution, and use of energy.
Therefore, a Statement of Energy Effects
is not required.

Comments

If you wish to comment on this rule,
you may submit your comments by one
of two methods. You may mail
comments to: Bureau of Reclamation,
1849 C Street NW., Washington, DC
20240, Attn: Henk Willems. You may
also hand-deliver comments to the
Bureau of Reclamation, Room 7610,
Main Interior Building, 1849 C Street
NW., Washington, DC 20240. Our
practice is to make comments, including

names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record. We will honor
the request to the extent allowable by
law. There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

List of Subjects in 43 CFR Part 422

Law enforcement authority, Law
enforcement standards, Law
enforcement agreements, Law
enforcement officer responsibilities,
Law enforcement officer conduct.

Dated: May 28, 2002.
Bennett W. Raley,
Assistant Secretary—Water and Science.

For the reasons stated in the
preamble, Reclamation adds a new part
422 to title 43 of the Code of Federal
Regulations as follows:

PART 422—LAW ENFORCEMENT
AUTHORITY AT BUREAU OF
RECLAMATION PROJECTS

Sec.

422.1 Purpose of this part.

422.2 Definitions.

422.3 Reclamation law enforcement policy.

Responsibilities

422.4 Responsibilities of the Commissioner
of Reclamation.

422.5 Responsibilities of the Law
Enforcement Administrator.

422.6 Responsibilities of the Chief Law
Enforcement Officer.

Program Requirements

422.7 Authorization to perform law
enforcement duties.

422.8 Requirements for law enforcement
functions and programs.

422.9 Reclamation law enforcement
contracts and cooperative agreements.

422.10 Requirements for authorizing
officers to exercise Reclamation law
enforcement authority.

422.11 Position sensitivity and
investigations.

422.12 Required standards of conduct.

422.13 Reporting an injury or property
damage or loss.

Authority: 16 U.S.C. 4601-31; 43 U.S.C.
373b, 373c
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422.1 Purpose of this part.

(a) This part implements Public Law
No. 107-69, 115 Stat. 593 (November
12, 2001), an Act to Amend the
Reclamation Recreation Management
Act of 1992, by:

(1) Establishing eligibility criteria,
such as fitness and training
requirements, for Federal, State, local,
and tribal law enforcement personnel to
protect Bureau of Reclamation
(Reclamation) facilities and lands; and

(2) Ensuring that Federal, State, local,
and tribal law enforcement programs
comply with applicable laws and
regulations when they discharge the
Secretary of the Interior’s authority.

(b) This part does not apply to, or
limit or restrict in any way, the
investigative jurisdiction or exercise of
law enforcement authority of any
Federal law enforcement agency, under
Federal law, within a Reclamation
project or on Reclamation lands. The
provisions of this part apply to non-
Department of the Interior Federal law
enforcement agents only where
Reclamation has entered into a
cooperative agreement or contract with
a Federal law enforcement agency,
pursuant to Public Law 107-69, for the
services of specified individual Federal
law enforcement agents.

(c) Nothing in this part shall be
construed or applied to affect any
existing right of a State or local
government, or an Indian tribe, or their
law enforcement officers, to exercise
concurrent civil and criminal
jurisdiction within a Reclamation
project or on Reclamation lands.

422.2 Definitions.

(a) Department means the United
States Department of the Interior.

(b) Reclamation means the Bureau of
Reclamation of the United States
Department of the Interior.

(c) Law Enforcement Program means
Reclamation’s program to provide law
enforcement and protective services at
Reclamation project facilities and on
Federal project lands. The activity is
directed toward the preservation of
public order, safety, and protection of
resources and facilities, and their
occupants.

(d) Law Enforcement Administrator
(LEA) means the person designated by
the Commissioner of Reclamation to:

(1) Direct the law enforcement
program and units;

(2) Develop the policy, procedures,
and standards for the law enforcement
program within Reclamation; and

(3) Provide for inspection and
oversight to control enforcement
activity.

(e) Chief Law Enforcement Officer
(CLEO) means the highest level duly
authorized law enforcement officer for a
non-Department law enforcement
agency.

(f) Law Enforcement Officer means:

(1) A duly authorized Federal law
enforcement officer, as that term is
defined in Public Law 107-69, from any
non-Department Federal agency who is
authorized to act as a law enforcement
officer on Reclamation projects and
lands; or

(2) Law enforcement personnel of any
State, local government, or tribal law
enforcement agency.

§422.3 Reclamation law enforcement
policy.

The law enforcement policy of
Reclamation is:

(a) To maintain an accountable,
professional law enforcement program
on Reclamation project facilities, and to
protect Federal project lands and their
occupants. Reclamation will meet its
law enforcement responsibilities by
establishing and promoting a law
enforcement program which maintains
law and order, and protects persons and
property within Reclamation property
and on Reclamation lands;

(b) To entrust law enforcement
authority only to persons deemed to be
qualified, competent law enforcement
professionals;

(c) To maintain a continuing review
and evaluation of Reclamation’s law
enforcement programs and operations to
ensure compliance with applicable
Federal laws, regulations, and policies
of the Department;

(d) To ensure that approved standards
are attained and maintained by each law
enforcement unit undertaking a contract
or cooperative agreement;

(e) To increase the effectiveness of
law enforcement through the efficient
handling and exchange of criminal and
intelligence information with other
Federal, State, local, and tribal agencies,
as appropriate;

(f) To provide the public prompt
access to information concerning its law
enforcement program in accordance
with the spirit and intent of the
Freedom of Information Act, 5 U.S.C.
552; Department FOIA Regulations, 43
CFR 2; and 383 DM 15, Freedom of
Information Act Handbook (see
www.doi.gov);

(g) To ensure that the use of force by
agency personnel under contracts or
cooperative agreements with
Reclamation complies with the
Constitution and the law of the United
States; and

(h) To negotiate contracts and
cooperative agreements under this part
to ensure that:

(1) Reclamation retains flexibility to
meet its law enforcement needs; and

(2) Entities entering into contracts and
cooperative agreements are
appropriately reimbursed.

Responsibilities

422.4 Responsibilities of the
Commissioner of Reclamation.

(a) The Secretary of the Interior has
designated the Commissioner of
Reclamation to implement law
enforcement authority at Reclamation
facilities. The Commissioner is
responsible for:

(1) Implementing the provisions of
Public Law 107-69;

(2) Ensuring consistency with
applicable Departmental and
Reclamation requirements for law
enforcement officers;

(3) Carrying out the specific
responsibilities listed in paragraph (b) of
this section; and

(4) Developing any additional policies
necessary for the successful
accomplishment of Reclamation’s law
enforcement responsibilities.

(b) The Commissioner’s specific
responsibilities include the following:

(1) Designating Reclamation’s Law
Enforcement Administrator (LEA), with
authority to discharge the
responsibilities assigned by these
regulations;

(2) Overseeing the LEA’s ability to
ensure that all law enforcement officers
under contract or cooperative agreement
for law enforcement services to
Reclamation are properly trained and
receive necessary authorizations; and

(3) Overseeing the LEA’s development
of policy, procedures, and standards for
directing the law enforcement units, and
the installation of management controls
for proper implementation of the law
enforcement program.

422.5 Responsibilities of the Law
Enforcement Administrator.

(a) The Law Enforcement
Administrator (LEA):

(1) Reports directly to the
Commissioner;

(2) Oversees the law enforcement
program; and

(3) Is responsible for promulgating
mission-oriented policy, procedures,
and standards to ensure the effective
implementation of Reclamation’s law
enforcement authority.

(b) The chain of command for law
enforcement will run from the
Commissioner through the LEA to other
positions designated as part of the
Reclamation law enforcement
managerial structure, which may
include a Chief Law Enforcement
Officer. The units will be staffed
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through cooperative agreements or
contracts with law enforcement
personnel from Department and non-
Department Federal agencies or State,
local, or tribal law enforcement
organizations, with unit command being
provided as part of the cooperative
agreement or contract.

(c) Within the chain of command
specified in paragraph (b) of this
section, the LEA provides policy
direction, inspection, and oversight for
the law enforcement functions of
Reclamation.

§422.6 Responsibilities of the Chief Law
Enforcement Officer.

The Chief Law Enforcement Officer’s
(CLEO) responsibilities are to ensure
that:

(a) Law enforcement officers working
at Reclamation facilities and on Federal
project lands are duly authorized under
§422.7;

(b) Law enforcement officers
authorized under a contract or
cooperative agreement meet training
and fitness requirements established in
this part and abide by standards of
conduct and performance established in
this part and in the contract or
cooperative agreement;

(c) Law enforcement officers are
under the immediate supervision of a
commanding officer who is part of each
law enforcement unit for which
Reclamation enters into a contract or
cooperative agreement; and

(d) Required reports are made to the
LEA, or to another person designated by
Reclamation, for purposes of carrying
out the law enforcement functions for
which Reclamation has a contract or
cooperative agreement.

Program Requirements

§422.7 Authorization to perform law
enforcement duties.

(a) The CLEO must issue written
authorization to each officer who is
authorized to perform Reclamation law
enforcement duties.

(b) Before issuing an authorization
under paragraph (a) of this section, the
CLEO must ensure that the officer
meets:

(1) All the requirements for officers
authorized under the law enforcement
contract or cooperative agreement with
Reclamation; and

(2) All requirements in §§422.10,
422.11, and 422.12.

(c) The CLEO must terminate an
officer’s authorization under paragraph
(a) of this section and must notify the
issuing Reclamation official when the
officer:

(1) Terminates employment as a full-
time police officer for any reason;

(2) Is transferred to another area of
jurisdiction, where the continued
performance of Reclamation duties
would be impractical;

(3) Is suspended for any offense that
would impair his/her fitness to perform
law enforcement duties; or

(4) Is under indictment or has been
charged with a crime.

(d) The LEA can, upon showing just
cause, revoke the authorization of an
individual officer to perform law
enforcement services under
Reclamation’s law enforcement
authority after providing written notice
to the CLEO.

§422.8 Requirements for law enforcement
functions and programs.

The requirements in this section
apply to Reclamation and to each law
enforcement unit exercising
Reclamation’s law enforcement
authority.

(a) The law enforcement program
must provide for control, accountability,
coordination, and clear lines of
authority and communication. This
organizational structure must apply
both within the law enforcement units,
and between the law enforcement units
and the LEA or other personnel
designated as responsible under the law
enforcement contract or cooperative
agreement.

(b) Only duly authorized law
enforcement officers may discharge law
enforcement duties.

(c) Each law enforcement contract or
cooperative agreement must specifically
name those individuals within the
contracting agency who are authorized
to exercise Reclamation law
enforcement authority consistent with
applicable laws, regulations, and the
requirements of this part. A CLEO can
authorize only duly authorized officers
who meet the standards in §422.7 to
exercise law enforcement authority.

(d) Any uniform worn by law
enforcement officers must display
distinctive identification to ensure that
the officer is:

(1) Distinguishable from non-law
enforcement personnel; and

(2) Easily recognized by the public as
a law enforcement officer.

(e) Officers investigating a violation of
Federal law under a law enforcement
contract or cooperative agreement with
Reclamation will notify applicable
Federal law enforcement authorities, as
appropriate, pursuant to 43 U.S.C.
373b(d)(4).

(f) The LEA must:

(1) Establish an incident reporting
system for incidents that occur on
Reclamation lands; and

(2) Include the reporting requirements
for incidents as an element of each
contract or cooperative agreement.

§422.9 Reclamation law enforcement
contracts and cooperative agreements.

(a) The LEA, or a person that the LEA
designates, may enter into contracts or
cooperative agreements with Federal,
State, local, or tribal law enforcement
agencies to aid in enforcing or carrying
out Federal laws and regulations on
Reclamation facilities or Reclamation-
managed property. Reclamation will
rescind the contract or cooperative
agreement if an elected governing body
with jurisdiction over the local law
enforcement agency adopts a resolution
objecting to the use of that agency’s
personnel to enforce Federal laws.

(b) Each contract and cooperative
agreement authorizing the exercise of
Reclamation law enforcement authority:

(1) Must expire no later than 3 years
from its effective date;

(2) May be revoked earlier by either
party with written notice;

(3) May be revised or amended with
the written consent of both parties;

(4) Must expressly include the
requirements for exercise of
Reclamation law enforcement authority
listed in §422.10;

(5) Must expressly state that the
officer has completed the Federal
Bureau of Investigation criminal history
review as required by §422.11; and

(6) Must expressly include the
standards of conduct listed in section
422.12.

§422.10 Requirements for authorizing
officers to exercise Reclamation law
enforcement authority.

(a) The CLEO must ensure that each
officer receiving an authorization under
§422.7(a):

(1) Is at least 21 years old;

(2) Is certified as a bona fide full-time
peace officer under State Peace Officer
Standards and Training (POST)
requirements, or its functional
equivalent or is certified as a Federal
law enforcement officer;

(3) Has passed his/her agency’s
firearms qualifications (which must be
consistent with Federal policy) within
the 6-month period immediately
preceding the granting of the authority;

(4) Re-qualifies to use firearms with
all issued service weapons at least semi-
annually;

(5) Has neither been convicted of a
felony offense, nor convicted of a
misdemeanor offense for domestic
violence, preventing him/her from
possessing a firearm in compliance with
section 658 of Public Law 104—208 (the
1996 amendment of the Gun Control Act
of 1968);
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(6) Is not the subject of a court order
preventing him/her from possessing a
firearm;

(7) Has no physical impairments that
will hinder performance as an active
duty law enforcement officer; and

(8) Attends and successfully
completes a mandatory orientation
session developed by Reclamation to
become familiar with Federal laws and
procedures and with all pertinent
provisions of statutes, ordinances,
regulations, and Departmental and
Reclamation rules and policies.

(b) Qualification standards for guards
as provided in the Departmental Manual
or other Department or Reclamation
guidance may only be used for those
persons hired exclusively to perform
guard duties.

§422.11 Position sensitivity and
investigations.

Each law enforcement contract or
cooperative agreement must include a
provision requiring the CLEO to certify
that each officer who exercises authority
under the Act has completed an FBI
criminal history check and is
satisfactorily cleared.

§422.12 Required standards of conduct.

All law enforcement officers
authorized to exercise Reclamation
authority must adhere to the following
standards of conduct:

(a) Be punctual in reporting for duty
at the time and place designated by
superior officers;

(b) Be mindful at all times and under
all circumstances of their responsibility
to be courteous, considerate, patient and
not use harsh, violent, profane, or
insolent language;

(c) Make required reports of
appropriate incidents coming to their
attention;

(d) When in uniform and requested to
do so, provide their name and
identification/badge number orally or in
writing;

(e) Immediately report any personal
injury or any loss, damage, or theft of
Federal government property as
required by §422.13;

(f) Not be found guilty in any court of
competent jurisdiction of an offense that
has a tendency to bring discredit upon
the Department or Reclamation;

(g) Not engage in any conduct that is
prejudicial to the reputation and good
order of the Department or Reclamation;
and

(h) Obey all regulations or orders
relating to the performance of the unit’s
duties under the Reclamation contract
or cooperative agreement.

§422.13 Reporting an injury or property
damage or loss.

(a) An officer must immediately
report orally and in writing to his/her
supervisor any:

(1) Injury suffered while on duty; and

(2) Any loss, damage, or theft of
government property.

(b) The written report must be in
detail and must include names and
addresses of all witnesses.

(c) When an officer’s injuries prevent
him/her from preparing a report at the
time of injury, the officer’s immediate
supervisor must prepare the report.

(d) The supervisor must submit all
reports made under this section to the
Reclamation official designated to
receive them, as soon as possible after
the incident occurs.

[FR Doc. 02—-13877 Filed 6—3-02; 8:45 am]
BILLING CODE 4310-MN-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 02-113; FCC 02-150]

Broadcast Services; Television
Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission modifies its Rules to
permit the Media Bureau to deny digital
television construction deadline
extension requests.

DATES: Effective July 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Shaun Maher, Media Bureau, Office of
Broadcast Licensing, Video Division,
(202) 418-2324.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Order (““Order”’) in MM
Docket No. 02-113, FCC 02-150,
adopted May 16, 2002, and released
May 24, 2002. The complete text of this
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center, Room CY-
A257, 445 12th Street, SW.,
Washington, DC and may also be
purchased from the Commission’s copy
contractor, Qualex International, Portals
II, 445 12th Street SW, CY-B402,
Washington, DC 20554. The Order is
also available on the Internet at the
Commission’s website: http://
www.fcc.gov.

Synopsis of Order

1. The Commission has adopted an
Order modifying its rules to permit the

Media Bureau delegated authority to
deny digital television construction
deadline extension requests.

Ordering Clauses

2. Pursuant to the authority contained
in sections 1, 2(a), 4(i), 303, 307, 309,
and 310 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152(a),
154(i), 303, 307, 309, and 310, and
Section 202(h) of the
Telecommunications Act of 1996, this
Order is adopted.

List of Subjects in 47 CFR Part 73
Television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons set forth in the
preamble, amend part 73 of title 47 of
the Code of Federal Regulations as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read:

Authority: 47 U.S.C. 154, 303, 334 and 336.
2. Revise § 73.624(d)(3)(iii) to read as
follows:

§73.624 Digital television broadcast
stations.
* * * * *

(d) L

(3) * *x %

(iii) The Bureau may grant no more
than two extension requests upon
delegated authority. Subsequent
extension requests shall be referred to
the Commission. The Bureau may deny
extension requests upon delegated
authority.

* * * * *

[FR Doc. 02—13907 Filed 6—3—-02; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 595
[Docket No. NHTSA-01-8667]
RIN 2127-AI180

Exemption From the Make Inoperative
Prohibition

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Denial of petitions for
reconsideration.
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SUMMARY: On February 27, 2001,
NHTSA issued a final rule establishing
a limited exemption from a statutory
provision that prohibits specified types
of commercial entities from either
removing safety equipment or features
installed on motor vehicles pursuant to
the Federal motor vehicle safety
standards or altering the equipment or
features so as to adversely affect their
performance. The exemption allows
repair businesses to modify certain
types of Federally-required safety
equipment and features when passenger
motor vehicles are modified for use by
persons with disabilities.

NHTSA received two petitions for
reconsideration of the final rule. The
petitioners requested that the agency
specify that obtaining a prescription
from a certified driver rehabilitation
specialist is a necessary pre-condition to
making vehicle modifications under the
exemption. The petitioners also
requested that the agency remove
several statements from the preamble of
the final rule. The agency is denying
both requests.

FOR FURTHER INFORMATION CONTACT: For
technical and policy issues, you may
contact Gayle Dalrymple, Office of
Crash Avoidance Standards (Telephone:
202-366-5559) (Fax: 202—-366—4329).

For legal issues, you may contact Dion
Casey, Office of Chief Counsel
(Telephone: 202-366-2992) (Fax: 202—
366—3820).

You may send mail to these officials
at the National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
I. Background

On February 27, 2001, NHTSA issued
a final rule establishing a limited
exemption from a statutory prohibition
against specified types of commercial
entities from either removing safety
equipment or features installed on
motor vehicles pursuant to the Federal
motor vehicle safety standards (FMVSS)
or altering the equipment or features so
as to adversely affect their performance.
(66 FR 12638, Docket No. NHTSA-01—
8667). The exemption allows repair
businesses to alter or remove certain
types of Federally-required safety
equipment and features when they
modify passenger motor vehicles for use
by persons with disabilities. NHTSA
established this exemption for the
reasons explained below.

Federal law requires vehicle
manufacturers to certify that their
vehicles comply with all applicable
Federal Motor Vehicle Safety Standards
(FMVSSs). (49 U.S.C. 30112). Vehicles

must continue to comply until the first
retail sale. Federal law also prohibits
manufacturers, distributors, dealers, and
repair businesses from knowingly
making inoperative any part of a device
or element of design installed in or on

a motor vehicle in compliance with an
applicable FMVSS. (49 U.S.C. 30122).
NHTSA has interpreted the term “make
inoperative” to mean any action that
removes or disables safety equipment or
features installed to comply with an
applicable FMVSS, or that degrades the
performance of such equipment or
features. Violations of this provision are
punishable by civil penalties of up to
$5,000 per violation.

Individuals with disabilities often are
unable to drive or ride in a passenger
motor vehicle unless it has been
specially modified to accommodate
their particular disability. Some
modifications, such as the installation of
mechanical hand controls or a left foot
accelerator, are relatively simple.
Others, such as the installation of a
joystick that controls steering,
acceleration, and braking, can be
complex. In some cases, it is necessary
to alter or even remove Federally-
required safety equipment to make those
modifications. However, if a
manufacturer, distributor, dealer, or
repair business performed these
modifications, they would violate the
make inoperative provision.?

NHTSA has the authority to issue
regulations that exempt regulated
entities from the make inoperative
provision. (49 U.S.C. 30122(c)(1)). Such
regulations may specify which
equipment and features may be made
inoperative, as well as the
circumstances under which they may be
made so. Before the February 27, 2001
final rule, NHTSA had issued only one
such regulation.2 In all other instances,
the agency had addressed the need to
remove, disconnect, or otherwise alter
mandatory safety equipment by issuing
a separate letter to each individual
requestor assuring that the agency
would not seek enforcement action
against the business modifying the
vehicle. The vast majority of those
instances involved persons seeking
modifications to accommodate persons
with disabilities.

NHTSA believed that the policy of
handling requests for permission to
make modifications on an individual,
case-by-case basis did not serve the best
interests of the driving public, vehicle

1The make inoperative provision does not apply
to vehicle owners.

2 That regulation permits the installation of
retrofit air bag on-off switches under certain
circumstances.

modifiers, or the agency. NHTSA
estimated that close to 2,300 vehicles
are modified for persons with
disabilities each year, and that this
number would increase as the
population aged and greater numbers of
persons with disabilities pursued
employment, travel, and recreational
opportunities presented by the passage
of the Americans With Disabilities Act
(ADA).3

NHTSA noted that agency resources
for evaluating individual modification
requests are limited. Thus, a person
with a disability could wait a significant
period of time before the agency issued
a letter stating its intent not to enforce
the make inoperative provision for the
vehicle modifications affected.
Moreover, the unwieldiness of the case-
by-case approach caused many vehicle
modifiers to bypass it. Consequently, as
the agency noted, only a handful of the
vehicles modified annually are covered
by a letter from NHTSA granting
permission to make federally-required
safety equipment inoperative. Most are
made without the benefit of any
guidance about the opportunities for
making modifications without
sacrificing safety.

As aresult, NHTSA decided to
replace the case-by-case approach with
a rule exempting certain vehicle
modifications from the make
inoperative provision. The exemptions
are listed in 49 CFR part 595, subpart C.

II. Petitions for Reconsideration and
NHTSA’s Responses

NHTSA received petitions for
reconsideration of the final rule from
the Association for Driver Rehabilitation
Specialists (ADED) and Louisiana Tech
University.

A. Prescriptions

In the final rule, the agency noted that
a trained professional often evaluates
the driving capabilities of a person with
a disability and then writes a
prescription detailing needed vehicle
modifications. NHTSA considered
requiring
vehicle modifiers to keep a record of vehicle
and equipment prescriptions to induce the
modifiers to take care that modifications for
persons with disabilities were completed in
a manner that truly met the particular
individual’s needs without any unnecessary
modifications and to discourage modifiers
from circumventing the requirements of the
various FMVSSs.

(66 FR at 12651).

NHTSA reviewed the comments and
decided not to require such

342 U.S.C. 12101, et seq.
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prescriptions as a condition of the
exemption, stating:

[W]e conclude that it is unlikely that persons
without disabilities will try to take advantage
of the exemptions in today’s final rule
because they are so narrowly written and
because of the expense of such modifications.
Additionally, given the current practice in
the industry not to require or rely on
prescriptions for relatively simple and
inexpensive modifications, we see no need to
add an additional burden to an already time-
consuming and expensive process.

(66 FR at 12652).

Both ADED and Louisiana Tech
requested that the agency reconsider its
decision not to require prescriptions as
a condition of the exemption. Louisiana
Tech claimed that prescriptions are
necessary for several reasons. First,
prescriptions should be issued by
“certified driver rehabilitation
specialists” who are trained in both
occupational therapy and traffic safety
and are certified by the ADED. Second,
while some adaptive equipment may be
simple to install, there are many
variables that affect an individual’s
ability to operate the equipment.*
Louisiana Tech stated, “To view the
provision of these devices only from the
view of the physical functioning
necessary for operation is short sighted
and compromises the individual’s and
the public safety.” Third, according to
Louisiana Tech, allowing the disabled
person or an equipment dealer to
determine the types of modifications
that are appropriate is a dangerous
practice. Fourth, Louisiana Tech stated
that the process is not necessarily
expensive or time-consuming, since
many individuals need relatively simple
adaptive equipment and there are third
party funding sources available.

Both ADED and Louisiana Tech also
requested that NHTSA require
prescriptions for vehicle modifications
be written by a “certified driver
rehabilitation specialist, or equivalent.”
The petitioners claimed that the training
undergone by certified driver
rehabilitation specialists is essential for
conducting the clinical aspects of a
driver assessment and determining a
driver’s potential for operating a motor
vehicle safely.

NHTSA understands the petitioners’
concerns. However, NHTSA does not
have the authority to require individuals

4“For example,” Louisiana Tech stated, ‘‘a left
foot accelerator is a ‘simple’ device [sic] to install
and operate. However, these devices are usually
used by individuals with amputation or [who] have
had head injuries or strokes. An assessment of these
individuals is necessary to determine (1) if they can
operate the vehicle safely using the device, and (2)
if they have the reaction time, cognitive ability,
[and] visual-perception skills necessary to perform
the driving task safely.”

with disabilities to obtain prescriptions
before they have their vehicles
modified. The agency does have the
authority to condition a repair
business’s eligibility under the limited
exemption to modify a vehicle upon its
receipt and keeping on file of a
prescription for the modifications to
that vehicle. However, NHTSA decided
not to exercise this authority for the
reasons explained below.

NHTSA does not have the
qualifications, nor the authority, to
judge who is qualified to conduct a
driver evaluation and if there are
circumstances under which no
evaluation is needed. The basis for our
considering a requirement for modifiers
to collect prescriptions from clients
before making modifications was to
ensure that Federal motor vehicle safety
standards would not be circumvented
unnecessarily.

The petitioners, on the other hand,
want to ensure that drivers have the
advantage of a physical and cognitive
assessment before vehicle modifications
are made so that the equipment is
correct for their abilities and safe for
them to operate. They are also
concerned that only safe, able drivers
are permitted to drive. NHTSA agrees
that the petitioners’ goals are laudable.
However, those goals are beyond this
agency’s authority to regulate. Vehicle
inspection and driver evaluation,
training, and licensing are the regulatory
purview of the States.

While NHTSA can place conditions
on exemptions from the make
inoperative prohibition, the agency
cannot directly require drivers to obtain
prescriptions in order to ensure that
unsafe drivers do not receive vehicle
modifications and are therefore
prevented from driving, or to ensure
that drivers receive only modifications
they are capable of using. Such actions
are the responsibility of the individual
States, because they regulate vehicle
registration and driver licensing.
NHTSA regulates motor vehicle
manufacture and modification. In fact,
NHTSA’s authority over the
modification of vehicles after the first
retail sale is limited to those
modifications, made by entities for hire,
that affect the vehicle’s certification to
the Federal motor vehicle safety
standards.

NHTSA decided not to adopt a
requirement under which modifiers
would have to obtain prescriptions prior
to making vehicle modifications and to
keep those prescriptions on file with
records of the modifications made
because the agency concluded that such
a requirement would be an unnecessary
and time-consuming burden on the

modifier and the consumer. NHTSA did
not conclude that driver evaluations for
modifications are unnecessary. NHTSA
believes that driver evaluations are an
essential part in the vehicle
modification process. The agency
simply concluded that a Federal
requirement for vehicle modifiers to
obtain and keep records of prescriptions
for vehicle modifications is
unnecessary. The agency believes that
requiring prescriptions for vehicle
modification is within the regulatory
purview of the individual States, and
encourages the States to promulgate
regulations addressing this issue.

NHTSA also concluded that the
agency is not in a position to determine
who is qualified to write prescriptions
for vehicle modifications. The
petitioners requested that NHTSA
change the final rule to require that a
prescription be written by a “certified
driver rehabilitation specialist or
equivalent.” A certified driver
rehabilitation specialist (CDRS) is a
person who has fulfilled the
requirements for that title as
administered by the Association for
Driver Rehabilitation Specialists. The
agency believes that currently there are
fewer than 300 CDRSs in the Unites
States, and there may be several States
in which no CDRS practices.

In addition, the agency cannot
realistically determine whether a person
has skills “equivalent” to a CDRS. The
agency would have to review the
credentials of each person making
evaluations and determine if he or she
were qualified to do so. Such an action
is tantamount to licensing individuals to
practice driver evaluation. NHTSA
believes that the agency has neither the
authority nor the qualifications to make
such determinations.

Accordingly, the agency is denying
the petitioners’ request for a Federal
requirement that would make it
necessary for individuals to obtain
prescriptions for vehicle modifications
and provide them to vehicle modifiers.
Since NHTSA is denying the
petitioners’ request to require
prescriptions, the petitioners’ request
that prescriptions be written only by a
certified driver rehabilitation specialist
is moot.

B. Preamble Language

Both ADED and Louisiana Tech
expressed concerns about the language
that the agency used in the section of
the preamble explaining the agency’s
decision not to require prescriptions.
The specific language they objected to is
detailed below. The petitioners
requested that the agency remove these
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statements from the preamble to the
final rule.

At 66 FR 12652, the agency
summarized the comments of those
opposed to mandatory prescriptions.
These commentors said that requiring
prescriptions would unnecessarily
increase the burden on the disabled
community, increasing costs and
limiting access to needed vehicle
modifications (particularly in rural
areas). Also at 66 FR 12652, the agency
stated, “[Gliven the current practice in
the industry not to require or rely on
prescriptions for relatively simple and
inexpensive modifications, we see no
need to add an additional burden to an
already time-consuming and expensive
process.”

ADED called these statements
“erroneous and irresponsible.” The
petitioner stated that this language “is
in direct conflict with the Rehab Act,
which requires states to not limit access
or delay services to their consumers.”
(Emphasis in original). ADED claimed
that Vocational Rehabilitation
coordinators are already viewing this
language as detrimental to the driver
evaluation process. ADED added that
there are inadequate data to suggest that
the evaluation process constitutes a
delay to consumers.

Louisiana Tech also objected to the
second statement. The petitioner
claimed that the evaluation process is
not necessarily time-consuming or
expensive since many individuals have
relatively simple adaptive needs, and
there are third party funding sources
available to offset the cost of
evaluations.

At 66 FR 12652, the agency referred
to a comment made by the American
Occupational Therapy Association:

The American Occupational Therapy
Association advocated that prescriptions be
issued by either occupational therapists or
certified driver rehabilitation specialists. It
maintained that occupational therapists are
adequately qualified to make driver
evaluations based on their specialized
training regardless of whether they are
certified driver rehabilitation specialists.

Both ADED and Louisiana Tech
objected to this statement. Louisiana
Tech stated that neither occupational
therapists nor traffic safety professionals
are adequately trained to perform driver
assessments. ADED claimed that
occupational therapists are not trained
in adaptive driving technology
application or on-road assessment,
which are necessary to perform driver
evaluations.

At 66 FR 12652, the agency referred
to comments made by Access Wheels, a
vehicle modifier:

Access Wheels, a modifier, commented
that prescriptions are rarely used and then
only to justify the payment of the
modification costs by a third party. It stated
also that the vast majority of modifications
involve relative simple, and less expensive
vehicle alterations, and thus are
modifications for which professional
evaluations of capabilities are unnecessary.

ADED objected to the first sentence.
The petitioner stated, “‘Prescriptions are
commonplace in the field of
modifications and driver rehabilitation”
and are used for both simple and
complex drier adaptations.

Both petitioners objected to the
second sentence. Louisiana Tech
claimed, “While there may be some
adaptive equipment that appears to be
‘simple’ to operate, there are many
variables that go into an individual’s
ability to either operate that equipment,
perform the driving task or both.” ADED
stated, “Some of the most difficult
evaluations involve simple equipment,
because issues revolve around the driver
candidate’s performance and skill set to
use even simple devices.”

Finally, ADED stated that the section
of the preamble discussing prescriptions
“appears to recommend that
prescriptions are not only not required,
but unnecessary.” ADED noted that this
conflicts with a brochure written jointly
by ADED, NHTSA, and the National
Mobility Equipment Dealers Association
(NMEDA) entitled “Adapting Motor
Vehicles for People With Disabilities.” 5
ADED stated that the brochure devotes
a significant amount of text to the
evaluation process.

A final rule, which consists of a
preamble and regulatory text, is a
historical document that itself cannot be
changed. However, the regulatory text in
a final rule can be amended in a
subsequent final rule. Further, any
misstatements and errors in the
preamble of a final rule can be corrected
in a subsequent notice.

NHTSA notes that several of the
statements to which the petitioners
objected are not statements made by the
agency, but statements in the comments
of various respondents on the proposed
rule. The agency is required to consider
all comments, whether they represent
the same or divergent points of view. To
that end, in the final rule preamble, the
agency summarized the comments of
proponents and opponents of
conditioning the exemption upon the
obtaining of prescriptions. The agency
specifically and correctly attributed
those comments to the individuals or
groups who made them.

As to the statements made by NHTSA
in the preamble to the final rule, the

5DOT HS 809 014, December 1999.

agency believes that the petitioners have
misunderstood the agency’s position on
driver evaluation prior to the
modification of a vehicle. NHTSA does
believe that driver evaluation is a very
important element to a successful
vehicle modification for persons with
disabilities, and that evaluations should
be performed whenever possible.
However, the agency believes that
requiring persons with disabilities to
obtain prescriptions before having their
vehicle modified is within the
regulatory purview of the States, which
regulate driver evaluation, training, and
licensing, and vehicle inspection. The
agency does not wish to establish such
a requirement indirectly by
conditioning a vehicle modifier’s ability
to take advantage of the limited
exemption upon the modifier’s
obtaining a prescription from the person
requesting the modifications. The
agency also believes it is not qualified
to judge who should conduct a driver
evaluation and whether there are
circumstances under which no
evaluation is needed.

Finally, NHTSA addressed above the
following statement made by the agency
in the final rule preamble: “[Gliven the
current practice in the industry not to
require or rely on prescriptions for
relatively simple and inexpensive
modifications, we see no need to add an
additional burden to an already time-
consuming and expensive process.” As
noted above, the agency did not
conclude that prescriptions for
modifications are not beneficial. The
agency believes that driver evaluations
are an essential part in the vehicle
modification process. The agency
simply concluded that, for NHTSA’s
purposes, a new Federal requirement for
vehicle modifiers to obtain such
prescriptions from persons seeking
modifications and keep records of them
would be an unnecessary and time
consuming burden on the modifier and
the consumer.

For these reasons, the agency cannot
remove these statements from the
preamble of the final rule and is
denying the petitioners’ request to do
s0.

II1. Conclusion

For the reasons stated above, the
agency is denying the petitions for
reconsideration.

Issued: May 29, 2002.

Jeffrey W. Runge,

Administrator.

[FR Doc. 02—-13968 Filed 6—3—-02; 8:45 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
RIN 3150-AG84

Financial Information Requirements for
Applications To Renew or Extend the
Term of an Operating License for a
Power Reactor

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) proposes to amend
its regulations to remove the
requirement that non-electric-utility
power reactor licensees submit financial
qualifications information in their
license renewal applications, and to add
a new requirement that licensees of
nuclear power reactors who are electric
utilities reorganizing as non-electric-
utility entities without a license transfer
must notify the NRC and submit
information on their financial
qualifications. The proposed rule would
reduce unnecessary regulatory burden
for licensees seeking renewal of
operating licenses, and ensure that
licensees reorganizing as non-electric-
utility entities continue to be financially
qualified to operate their facilities and
maintain the public health and safety.
DATES: The comment period expires on
August 19, 2002. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is only able to ensure consideration of
comments received on or before this
date.

ADDRESSES: Mail comments to
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemaking and
Adjudications Staff. Deliver comments
to 11555 Rockville Pike, Rockville,
Maryland, between 7:30 a.m. and 4:15
p-m. on Federal workdays.

You also may provide comments via
the NRC’s interactive rulemaking
Website at (http://ruleforum.linl.gov).

This site provides the capability to
upload comments as files (any format),
if your Web browser supports that
function. For information about the
interactive rulemaking Website, contact
Ms. Carol Gallagher at 301-415-5905 or
e-mail cag@nrc.gov.

Documents may be examined, and/or
copied for a fee, at the NRC’s Public
Document Room, located at One White
Flint North, 11555 Rockville Pike (first
floor), Rockville, Maryland. Publicly
available records will be accessible
electronically from the Public Electronic
Reading Room on the NRC Website at
WWW.nre.gov.

FOR FURTHER INFORMATION CONTACT:
George J. Mencinsky, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
3093, e-mail gim@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

Section 182.a. of the Atomic Energy
Act of 1954, as amended (AEA),
provides that “each application for a
license * * * shall specifically state
such information as the Commission, by
rule or regulation, may determine to be
necessary to decide such of the
technical and financial qualifications of
the applicant * * * as the Commission
may deem appropriate for the license.”
The NRC’s regulations governing
financial qualifications reviews of
applications for licenses to construct or
operate nuclear power plants are
provided in 10 CFR 50.33(f).

Section 50.33(f)(2) currently requires
all applicants for initial operating
licenses and renewal of operating
licenses to submit financial
qualifications information, except
applicants for and holders of operating
licenses for nuclear power reactors that
are electric utilities. This provision,
adopted on September 12, 1984 (49 FR
35747), was based on the premise that
the ratemaking process ensures that an
applicant that is an electric utility and
a holder of an operating license will
have funds to operate the plant safely.
Because entities other than electric
utilities did not have recourse to
ratemaking, they were required to
submit information on financial
qualifications in accordance with
§50.33(f), and the NRC was required to
make a finding of financial qualification

for these nonutility entities under
§50.57(a)(4).

In issuing the License Renewal Rule,
10 CFR part 54 (56 FR 64943; December
13, 1991), the Commission reaffirmed
that the basis of the 1984 rulemaking for
eliminating financial qualifications
review for electric utilities applies not
only for the term of the original license,
but also for the period of operation
covered by a renewed license (56 FR at
64968). However, the findings required
to issue a renewed license based on the
standards contained in 10 CFR 54.29 do
not require a finding regarding financial
qualifications for non-electric-utility
entities seeking a renewal license. The
1991 rule left unchanged the
requirement in § 50.33(f)(2) that license
renewal applicants that are not electric
utilities submit financial qualifications
information in their renewal
applications and extended the 1984
rule’s finding to applicants for renewal
of operating licenses. The revision to 10
CFR part 54 published on May 8, 1995
(60 FR 22461), did not amend this
requirement. Thus, while non-electric-
utility entities are required to submit
financial qualifications information,
there is no requirement for a finding of
financial qualifications for non-electric-
utility entities, and no basis for the lack
of such a finding requirement.

Since the 1995 rulemaking, the NRC
has received numerous requests for
license renewals and has granted eight
renewed licenses for four plant sites to
electric utilities. However, because of
ongoing deregulation in the power
market, new entities other than electric
utilities may be created to become
licensees of nuclear power plants. Some
of these entities may decide to renew
their licenses. Under the current rule
they would be required to submit
financial qualifications information
under § 50.33(f)(2). Moreover, despite
the language of § 54.29, the NRC must
make a case-by-case finding of financial
qualifications.

Such a case-by-case determination
would be resource-intensive and may
result in delays in approving renewal
applications. The NRC staff has
reviewed the license transfer process to
determine if there was a basis in the
regulatory process that would obviate
the need for such a finding at license
renewal. The NRC staff determined that,
with one exception, the NRC does not
need the financial qualifications
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information from license renewal
applicants that are not electric utilities
since the NRC can obtain and track
financial qualifications information
from the licensees through means other
than the license renewal process. The
exception is the potential gap in the
financial qualifications regulation for
non-electric-utility entities when a
licensee transitions from an electric
utility to an entity other than an electric
utility without transferring its license.
Although almost all utilities transfer to
non-utility status with a license transfer,
this regulatory gap, if not closed, would
prevent the NRC from making a generic
determination that financial
qualifications review is unnecessary at
license renewal. Therefore, in this
proposed rule the NRC proposes to
adopt a provision to close the gap.

Regulatory Oversight of Licensees’
Financial Qualifications and Discussion
of Proposed Rule

With one exception, the NRC has
provisions in its regulations to evaluate
a nuclear power reactor applicant’s or
licensee’s financial qualifications at
several points—at initial licensing,
before license transfers, and when
circumstances warrant an ad hoc
request for additional financial
information. In addition, the NRC staff
informally monitors the financial trade
press for information on its licensees’
financial situations. The one exception
relates to a situation when a licensee
transitions from an electric utility to an
entity other than an electric utility
without transferring its license. This
proposed rule would rectify the
regulatory gap by imposing a request for
financial qualifications information
from the licensee. With the addition of
this provision, the Commission believes
it has a basis for concluding that it is
unnecessary to review financial
qualifications information explicitly
during the license renewal process for
holders of operating licenses for nuclear
power reactors. The NRC does not
believe that there are any financial
circumstances uniquely associated with
license renewal that warrant a
concomitant financial review.

The NRC staff relies on the
requirement in 10 CFR 50.33(f)(2) to
obtain financial qualifications
information on applicants seeking
renewal of nonpower reactor operating
licenses. The license renewal process
for nonpower reactors, unlike the
license renewal process for power
reactors, includes a financial
qualifications review. The NRC staff
does not propose to amend this
requirement since the nature of
nonpower reactor operations does not

permit the same level of ongoing
financial qualifications oversight, thus
necessitating a review of financial
qualifications for nonpower reactor
licensees at renewal.

Initial Licensing Reviews

The NRC performs financial
qualifications reviews during initial
licensing. These reviews form part of
the licensing basis that the licensee
must maintain for the 40-year term of
the initial license and for any license
renewal period. Financial qualifications
reviews at the operating license stage
distinguish between license applicants
that are electric utilities as defined in 10
CFR 50.2 and those that are not.
Applicants other than electric utilities
are required to submit estimates for total
annual operating costs for each of the
first five years of operation of the
facility, and indicate the sources of
funds to cover these costs. The NRC
evaluation of the financial qualifications
of an entity other than an electric utility
applicant is based on the submitted 5-
year projections of income and expenses
and on current information from a
number of major financial rating service
publications. The NRC publishes the
results of its evaluation in a safety
evaluation report. The NRC’s
regulations do not require additional
formal financial qualifications reviews
at scheduled intervals.

License Transfer Reviews

A license transfer under 10 CFR 50.80
may occur at any time during the period
of the license. The NRC also reviews the
financial qualifications of non-electric-
utility applicants seeking to become
licensees through direct license
transfers (plant sales), and considers
changes in the financial qualifications of
an existing licensee, whether or not it is
an electric utility, that might occur in
connection with an indirect license
transfer by a merger, acquisition, or
restructuring action. For a direct license
transfer, a non-electric-utility applicant
must submit all the information
required under § 50.33(f).

Informal Screening of Financial and
Nuclear Industry Trade Press and Other
Information Sources

To keep abreast of deregulation and
other developments potentially affecting
its power reactor licensees, the NRC
staff screens the financial and trade
press and other information sources
(e.g., State legislative reports) to
determine whether a licensee or license
applicant remains an electric utility or
otherwise requires additional review of
its financial qualifications. To date, all
utility-to-nonutility transitions by NRC

power reactor licensees have been
accomplished through restructurings
that involved license transfers. The NRC
examines license transfers to determine
whether a proposed transferee is, among
other requirements, financially qualified
to conduct the activities authorized by

a license. If the licensee becomes an
entity other than an electric utility
without going through a license transfer,
the NRC believes that it will become
aware of the change through its informal
screening process. The NRC can then
request additional information under
§50.33(f)(4), as described in the next
section.

Ad Hoc Reviews Under 10 CFR
50.33(f)(4)

Section 50.33(f)(4) states: “The
Commission may request an established
entity or newly formed entity to submit
additional or more detailed information
respecting its financial arrangements
and status of funds if the Commission
considers this information to be
appropriate. This may include
information regarding a licensee’s
ability to continue the conduct of the
activities authorized by the license and
to decommission the facility.”” This
section permits the NRC to require
license applicants or licensees to submit
relevant financial information on the
qualifications of the licensee to manage
licensed activities at any time.

Proposed Requirement for Additional
Information That May Not Be Otherwise
Obtained Under the NRC’s Financial
Qualifications Review Framework

In some situations a licensee may
transition from an “electric utility,” as
defined in 10 CFR 50.2, to a company
whose rates are not regulated by a
public utility commission or the Federal
Energy Regulatory Commission on a
cost of service basis. If such a transition
were to occur in the absence of a license
transfer, the NRC would then have no
formal process to evaluate the licensee’s
financial qualifications (although, as
discussed previously, the NRC’s
informal monitoring process would
identify such transitions and could
trigger, if warranted, a request for
additional information pursuant to
§50.33(f)(4)). Therefore, the NRC
proposes to create 10 CFR 50.76, a
requirement segregated from
§50.33(f)(2), which would require
licensees that are transitioning from an
electric utility to a non-electric-utility,
without going through license transfers,
to submit financial information
sufficient to allow the NRC to determine
whether the licensee remains financially
qualified to conduct the activities
authorized by the license. Although the
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NRC expects that this type of transition
will occur rarely, if at all, this
requirement would ensure a financial
qualifications review resulting from all
relevant triggering events and, thereby,
enhance public confidence while
maintaining regulatory efficiency and
effectiveness.

The proposed new section 50.76 will
be created to provide a separation from
§50.33, since the latter section focuses
on applicants rather than licensees.

Retention of Nonpower Reactor
Financial Reviews at License Renewal

The NRC will retain the financial
qualifications requirements in
§50.33(f)(2) for nonpower reactor (NPR)
applicants that wish to renew or extend
their licenses. Nonpower reactor
licenses are generally renewed for 20
years. The NRC does not normally
perform follow-up financial reviews
after the initial 20-year license is issued.
The NRC staff does not normally follow
changes in NPR licensee financial
qualifications because NPR owners are
primarily financially stable nonprofit
educational or research institutions,
either privately, State, or Federally
owned, and do not report financial
information to sources readily available
to the NRC. Additionally, license
transfers for NPRs and the associated
financial reviews are rare. A small
number of NPRs are owned and
operated by private companies.
Therefore, financial qualification
problems are not likely to become
obvious, at least in part because of the
unavailability of accessible information,
as cited above. In some cases, the NRC
has found financial weaknesses or
ambiguities during NPR license
renewals that it would not have
discovered otherwise. As a result of the
review, the NRC was able to require the
licensee to take corrective action.
Therefore, the NRC considers it
appropriate to review NPR licensees’
financial qualifications when they apply
to renew their licenses. The burden on
NPR licensees to demonstrate their
financial qualifications every 20 years is
offset by the assurance that licensee
management is committed to continued
operation.

Conclusions on Eliminating Financial
Qualifications Reviews for Power
Reactor Licensees at License Renewal

Section 50.33(f) requires all
applicants for initial and renewed
operating licenses to submit financial
qualifications information, except
applicants for and holders of operating
licenses for nuclear power reactors that
are electric utilities. Section 50.33(f)(2)
requires an entity other than an electric

utility that seeks to renew its operating
license for a nuclear power plant submit
the same financial information in its
application that is required for an
application for an initial license.

The NRC does not believe that there
are any financial circumstances
uniquely associated with license
renewal that warrant a separate
financial review. First, the NRC’s
regulatory processes for financial
qualifications reviews adequately
ensure that the NRC can take
appropriate regulatory action when
warranted by changes in a licensee’s
financial qualifications. Second, the
submission of financial qualifications
information and a finding of financial
qualifications for a nuclear power plant
licensee at the license renewal stage, by
itself, is not likely to have any impact
on a licensee’s financial qualifications,
and therefore should not be a factor in
the renewal decision. In contrast, there
are valid regulatory reasons for
conducting specified financial
qualifications reviews at other stages—
i.e., at initial licensing, when an
applicant’s financial qualifications need
to be determined in accordance with the
AEA’s requirements; at the time of a
license transfer, when deregulation
initiatives are likely to affect an
applicant’s or licensee’s financial
qualifications through restructuring,
plant sales, or other events; or at times
of special circumstances, when ad hoc
reviews under § 50.33(f)(4) may be
warranted.

For these reasons, the NRC proposes
to change the requirement in the last
sentence of § 50.33(f)(2) with respect to
entities other than electric utilities
seeking renewal of operating licenses for
nuclear power reactors. The proposed
rule would (1) eliminate the need for
such entities to provide financial
qualifications information as part of the
license renewal process, (2) retain the
existing requirement in §50.33(f) for
nonpower reactors to provide financial
qualifications information, and (3) add a
new §50.76, “Licensee’s change of
status; financial qualifications.” Section
50.76 would require that any electric
utility power reactor licensee that
becomes an entity other than an electric
utility without transferring the license
must provide the same financial
information that is required for
obtaining an initial operating license.
The proposed rule would not affect the
submission of financial qualifications
information and the need for a finding
of financial qualifications with respect
to direct transfers of nuclear power
plant operating licenses, nor would the
rule affect the review of whether an
indirect transfer would change the

respective licensee’s financial
qualifications.

The NRC believes this proposed rule
would be consistent with the NRC’s
Strategic Goals of making NRC activities
and decisions more effective and
efficient and reducing unnecessary
regulatory burden. The proposed rule
would help advance these goals by
eliminating the need for “entities other
than electric utilities”” to submit
information on financial qualifications,
as is the case now for electric utilities,
in connection with license renewal, and
would make the financial qualifications
review requirements consistent with the
bases of the License Renewal rule in 10
CFR part 54, which does not require a
finding of financial qualifications for
those power reactor licensees applying
for a renewed nuclear power plant
operating license. The proposed rule
would not have an adverse impact on
maintaining safety; the provisions in
§50.33(f)(4) already ensure that
financial information can be obtained
from a licensee whenever the NRC
considers this information appropriate.

Section-by-Section Analysis

10 CFR 50.33, Contents of applications;
general information.

Section 50.33(f)(2) would be amended
to replace a requirement that now states
license renewal applicants must provide
financial qualifications information
with a requirement that states power
reactor applicants for license renewal no
longer need to provide financial
qualifications information. Nonpower
reactor applicants, on the other hand,
would continue to submit financial
qualifications information in the
applications as is currently required. A
new sentence would be added to
§50.33(f)(2) to specify that nonpower
reactor license renewal applicants must
continue to submit financial
qualifications information in their
applications.

10 CFR 50.76, Licensee’s change of
status; financial qualifications.

Section 50.76, a new requirement
segregated from § 50.33(f)(2), would be
adopted to cover situations in which a
licensee changes from an electric utility
to a non-electric-utility, i.e., a company
that cannot obtain revenue from the cost
of service ratemaking process, in a
manner other than a license transfer
under 10 CFR 50.80. The NRC proposes
to require licensees that are
transitioning from an electric utility to
a non-electric-utility entity without
transferring their licenses to submit
financial information pursuant to the
requirements of this new section. If a
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licensee will cease to be an electric
utility, the NRC proposes that the
licensee shall notify the NRC 75 days
before the transition and provide the
financial information at that time.

Issues for Public Comment

The NRC encourages comments on
the content, level of detail, and the
implementation of the proposed
amendments. Suggestions or
alternatives other than those described
in this document and estimates of the
cost of implementation are encouraged.

The NRC is particularly interested in
receiving comments on the following
issues related to this proposed rule:

1. Are there rulemaking alternatives to
this proposed rule that were not
considered in the regulatory analysis for
this proposed rule?

2. Should the requirement that
nonpower reactor licensees provide
financial qualifications information
when they apply for license renewal be
eliminated? On what basis?

3. Are the regulations dealing with
financial qualifications oversight
sufficiently flexible not to require this
information from non-electric-utility
applicants seeking license renewals for
power reactors?

Availability of Documents

This Federal Register document, the
regulatory analysis, and the
environmental assessment are available
at the NRC Public Document Room at
11555 Rockville Pike, Rockville,
Maryland; through the NRC’s interactive
rulemaking Website at http://
ruleforum.lInl.gov; and through the
NRC'’s Public Electronic Reading room
at http://www.nrc.gov/reading-rm.html.

The ADAMS accession number of the
notice is ML020700359. The regulatory
analysis number is ML020700372. The
environmental assessment number is
ML020700379.

Single copies of the Federal Register
notice, regulatory analysis, and
environmental assessment may be
obtained from George J. Mencinsky,
Division of Regulatory Improvement
Programs, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001 (301—415-3093), or gjm@nrc.gov.

Plain Language

The Presidential memorandum dated
June 1, 1998, entitled “Plain Language
in Government Writing,” directed that
the Government write in plain language.
This memorandum was published on
June 10, 1998 (63 FR 31883). In
complying with this directive, editorial
changes have been made in this
proposed rule to improve readability of

the existing language of those provisions
being revised. These types of changes
are not discussed further in this
document. The NRC requests comment
on the proposed rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address given in the
ADDRESSES section.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104-113, requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standard bodies unless the
use of such a standard is inconsistent
with applicable law or is otherwise
impractical. In this proposed rule, the
NRC would eliminate the requirement
that applicants for power reactor license
renewal provide financial qualifications
information, and add a new requirement
for submission of financial information
on electric utilities holding operating
licenses for nuclear power reactors, who
cease to be electric utilities in a manner
other than a license transfer under 10
CFR 50.80. This proposed rule would
not constitute a standard that
establishes generally applicable
requirements, and the requirement to
use a voluntary consensus standard is
not applicable.

Finding of No Significant
Environmental Impact: Availability

The Commission has determined that
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51 that this proposed
rule, if adopted, would not be a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required.

There are no significant radiological
environmental impacts associated with
the proposed action, since the proposed
action only addresses the submission of
financial information to the NRC. The
proposed action does not involve
nonradiological plant effluents and has
no other environmental impact.
Therefore, NRC expects that no
significant environmental impact would
result from the proposed rule.

The determination of this
environmental assessment is that there
will be no significant offsite impact to
the public from this action. However,
the general public should note that the
NRC is seeking public participation. The
NRC has also committed to complying
with Executive Order (E.O.) 12898,
“Federal Actions to Address
Environmental Justice in Minority

Populations and Low-Income
Populations,” dated February 11, 1994.
The NRC evaluated environmental
justice for this environmental
assessment and has determined that
there are no disproportionate high and
adverse impacts on minority and low-
income populations. In the letter and
spirit of E.O. 12898, the NRC is
requesting public comment on any
environmental justice considerations or
questions that the public thinks may be
related to this proposed rule but
somehow was not addressed. E.O. 12898
describes environmental justice as
“identifying and addressing, as
appropriate, disproportionately high or
adverse human health or environmental
effects of its programs, policies, and
activities on minority populations and
low-income populations.” Comments on
any aspect of the environmental
assessment, including environmental
justice, may be submitted to the NRC as
indicated under the ADDRESSES heading.
The NRC has sent a copy of the
environmental assessment and this
proposed rule to all State Liaison
Officers and requested their comments.

Paperwork Reduction Act Statement

This proposed rule eliminates the
burden on non-electric-utility power
reactor licensees to submit financial
qualifications information upon license
renewal as required by the current
§50.33(f)(2). However, power reactor
licensees that become non-electric-
utility power reactor entities without
transferring the license would still be
required to provide this information
under new §50.76. The public burden
reduction for this information collection
is estimated to average 100 hours per
request. Because the burden reduction
for this information collection is
insignificant, Office of Management and
Budget (OMB) clearance is not required.
Existing requirements were approved by
the Office of Management and Budget,
approval number 3150-0011.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this proposed
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
regulatory analysis may be examined,
and/or copied for a fee, at the NRC’s
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Public Document Room at One White
Flint North, 11555 Rockville Pike (first
floor), Rockville, Maryland. The
Commission requests public comment
on the regulatory analysis. Comments
should be submitted to the NRC in
accordance with the instructions in the
ADDRESSES section of this notice.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act, as amended, 5 U.S.C.
605(b), the Commission certifies that
this proposed rule would not, if
adopted, have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
only the renewal of nuclear power
reactor licenses. The companies that
own these reactors are not ‘““small
entities” as defined in the Regulatory
Flexibility Act or the Size Standards
established by the NRC (10 CFR 2.810).

Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this
proposed rule. The proposed rule would
(1) permissively relax the current
requirement in § 50.33(f) for submission
of financial qualifications information
by entities other than electric utilities
seeking renewal of their nuclear power
plant operating licenses, and (2) impose
a new requirement for submission of
financial information on electric
utilities who hold operating licenses for
nuclear power reactors, who cease to be
electric utilities in a manner other than
a license transfer under 10 CFR 50.80.
Such information collection and
reporting requirements do not constitute
regulatory actions to which the backfit
rule applies. In addition, with respect to
the permissive relaxation in § 50.33(f),
such relaxations do not “impose” a
requirement, which is an essential
element of “backfitting” as defined in
§50.109(a)(1).

Accordingly, the proposed rule’s
provisions do not constitute a backfit
and a backfit analysis need not be
performed. However, the staff has
prepared a regulatory analysis that
identifies the benefits and costs of the
proposed rule and evaluates other
options for addressing the identified
issues. As such, the regulatory analysis
constitutes a “disciplined approach” for
evaluating the merits of the proposed
rule and is consistent with the intent of
the backfit rule.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,

Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 938, 948,
953, 954, 955, 956, as amended, sec. 234, 83
Stat. 444, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2239, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951, as amended by
Pub. L. 102—486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851). Section 50.10 also issued under
secs. 101, 185, 68 Stat. 936, 955, as amended
(42 U.S.C. 2131, 2235); sec. 102, Pub. L. 91—
190, 83 Stat. 853 (42 U.S.C. 4332). Sections
50.13, 50.54(dd), and 50.103 also issued
under sec. 108, 68 Stat. 939, as amended (42
U.S.C. 2138). Sections 50.23, 50.35, 50.55,
and 50.56 also issued under sec. 185, 68 Stat.
955 (42 U.S.C. 2235). Sections 50.33a, 50.55a,
and Appendix Q also issued under sec. 102,
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
Pub. L. 97415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80 and 50.81 also issued under sec. 184,
68 Stat. 954, as amended (42 U.S.C. 2234).
Appendix F also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

2. In §50.33, paragraph (f)(2) is
revised to read as follows:

§50.33 Contents of applications; general
information.
* * * * *

* % %

(2) If the application is for an
operating license, the applicant shall
submit information that demonstrates
the applicant possesses or has
reasonable assurance of obtaining the
funds necessary to cover estimated
operation costs for the period of the
license. The applicant shall submit
estimates for total annual operating
costs for each of the first five years of
operation of the facility. The applicant
shall also indicate the source(s) of funds
to cover these costs. An applicant
seeking to renew or extend the term of
an operating license for a power reactor
need not submit the financial
information that is required in an
application for an initial license.
Applicants to renew or extend the term

of an operating license for a nonpower
reactor shall include the financial
information that is required in an
application for an initial license.
* * * * *

3. Section 50.76 is added to read as
follows:

§50.76 Licensee’s change of status;
financial qualifications.

An electric utility licensee holding an
operating license (including a renewed
license) for a nuclear power reactor, no
later than 75 days prior to ceasing to be
an electric utility in any manner not
involving a license transfer under
§50.80 of this part, shall provide the
NRC with the financial qualifications
information that would be required for
obtaining an initial operating license as
specified in § 50.33(f)(2). The financial
qualifications information must address
the first full five years of operation after
the date the licensee ceases to be an
electric utility.

Dated at Rockville, Maryland, this 29th day
of May 2002.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 02-13903 Filed 6—3-02; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 702, 741 and 747

Prompt Corrective Action

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule.

SUMMARY: In 2000, the National Credit
Union Administration (NCUA) adopted
a comprehensive system of prompt
corrective action consisting of minimum
capital standards for federally-insured
credit unions and corresponding
remedies for restoring net worth. After
six quarters of implementation
experience, NCUA requests public
comment on proposed revisions and
adjustments intended to improve and
simplify the system of prompt corrective
action.

DATES: Comments must be received on
or before August 5, 2002.

ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You are encouraged to fax
comments to (703) 518-6319 or e-mail
comments to regcomments@ncua.gov
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instead of hand-delivering them.
Whichever method you choose, please
send comments by one method only.
FOR FURTHER INFORMATION CONTACT:
Technical: Herbert S. Yolles, Deputy
Director, Office of Examination and
Insurance, at the above address or by
telephone (703) 518-6360. Legal: Steven
W. Widerman, Trial Attorney, Office of
General Counsel, at the above address or
by telephone (703) 518-6557.

SUPPLEMENTARY INFORMATION:

A. Background

1. Existing Part 702

2. Where Credit Unions Stand Today

3. Request for Comments

B. Section-by-Section Analysis of Proposed

Revisions

1. Section 702.2—Definitions

2. Section 702.101—Measure and effective
date of net worth classification

3. Section 702.107—Alternative
component for loans sold with recourse

4. Section 702.108—Risk mitigation credit

5. Section 702.201—PCA for “Adequately
Capitalized” credit unions.

6. Section 702.204—PCA for “Critically
Undercapitalized” credit unions

7. Section 702.205—Consultation with
State officials on proposed PCA.

8. Section 702.206—Net worth restoration
plans

9. Section 702.303—PCA for “Adequately
Capitalized” new credit unions

10. Section 702.304—PCA for ‘“Moderately
Capitalized,” “Marginally Capitalized”
and ‘“Minimally Capitalized” new credit
unions

11. Section 702.305—PCA for
“Uncapitalized’” new credit unions

12. Section 702.306—Revised business
plans for new credit unions

13. Section 702.401—Charges to the regular
reserve

14. Section 702.403—Payment of
dividends

15. Section 741.3—Adequacy of reserves

16. Section 747.2005—Enforcement of
orders

The following acronyms are used
throughout:
CUMAA Credit Union Membership Access
Act
DSA Discretionary Supervisory Action
MBL Member Business Loan

MSA Mandatory Supervisory Action
NWRP Net Worth Restoration Plan
OCA Other Corrective Action
PCA Prompt Corrective Action
RBNW Risk-Based Net Worth
RBP Revised Business Plan
RMC Risk Mitigation Credit
ROA Return on assets

Throughout the Supplementary
Information section, citations to part
702 refer to the current version of 12
CFR 702 et seq. (2002) and are
abbreviated to the section number only.

A. Background

1. Existing Part 702

In 1998, the Credit Union
Membership Access Act (“CUMAA”),
Pub. L. No. 105-219, 112 Stat. 913
(1998), amended the Federal Credit
Union Act (“the Act”) to require NCUA
to adopt by regulation a system of
minimum capital standards for
federally-insured ‘natural person”
credit unions. 12 U.S.C. 1790d et seq.
This system, known as “prompt
corrective action” (“PCA”), is indexed
to five statutory net worth categories.

In February 2000, the NCUA Board
adopted part 702 and subpart L of part
747, establishing a comprehensive
system of PCA. 65 FR 8560 (Feb. 18,
2000). Subpart A of part 702 consists of
standards for calculating a credit
union’s net worth and classifying it
among the five statutory net worth
categories. 12 CFR 702.101-108.
Subpart B combines mandatory and
discretionary supervisory actions
indexed to the five categories, as well as
PCA-based conservatorship and
liquidation. §§ 702.201-206. Subpart C
consists of a system of PCA for “new”
credit unions. §§ 702.301-307. Subpart
D prescribes reserve accounts,
requirements for full and fair disclosure
of financial condition, and prerequisites
for paying dividends consistent with the
earnings retention requirement in
subpart B. §§702.401-403. In addition
to these substantive provisions, subpart
L of part 747 established an

independent review process allowing
affected credit unions and officials to
challenge PCA decisions. 12 CFR
747.2001 et seq. (2000).

In July 2000, the NCUA Board
integrated a risk-based net worth
(“RBNW”) component into part 702, as
CUMAA mandated. 65 FR 44950 (July
20, 2000). The RBNW requirement
applies to non-“new” credit unions,
§702.102(a)(1)—(2), that satisfy
minimum RBNW and asset size
requirements, § 702.103, and whose
portfolios of assets and liabilities carry
above average risk exposure. § 702.104.
A credit union whose net worth ratio
does not meet its RBNW requirement
under any of three methods (standard
calculation, alternative components,
risk mitigation credit) is classified to the
“undercapitalized’” net worth category.
12 U.S.C. 1790d(c)(1)(C)(ii);
§702.102(a)(3).

Part 702 and subpart L of part 747
were effective August 7, 2000, and first
applied to activity in the fourth quarter
of 2000 as reflected in the Call Report
for that period. The RBNW component
of part 702 was effective January 1,
2001, and first applied (for quarterly
Call Report filers) to activity in the first
quarter of 2001 as reflected in the Call
Report for that period.?

At the conclusion of the initial PCA
rulemaking process, the NCUA Board
directed the “PCA Oversight Task
Force” (a working group consisting of
NCUA staff and State regulators) to
review at least a full year of PCA
implementation and recommend
necessary modifications. 65 FR at
44964. The proposed revisions
presented below for comment are a
product of that review.

2. Where Credit Unions Stand Today
a. Net worth classification

As of December 31, 2001, federally-
insured credit unions are classified as
follows within the PCA net worth
categories:

TABLE A.—NET WORTH CLASSIFICATION OF NON-“NEW” FICUS

# of non- Percent of all
Net worth category Net worth ratio “new” non-“new”
FICUs FICUs
Wl CapitaliZEa™ .....ooeieeie e 7% or greater 9634 | 96.96%
“Adequately CapitaliZEa™ .........cooiiiiiiiieii s 6% to 6.99% 210 | 2.11%
“UNAErCAPItAliZEA" ......eeiiiieeee e 4% to 5.99% 53 | 0.53%
“Significantly Undercapitalized” 2% to 3.99% 23 1 0.24%
“Critically UndercapitaliZed” ...........oooiiiiiiiiiii ettt Less than 2% 15 | 0.15%

1Part 702 has since been amended twice—once
to incorporate limited technical corrections, 65 FR
55439 (Sept. 14, 2000), and once to delete sections

made obsolete (§§702.101(c)(2)—(3) and 702.103(b))
by the recently adopted uniform quarterly schedule

for filing Call Reports regardless of asset size. 67 FR

12459 (March 19, 2002).
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TABLE B.—NET WORTH CLASSIFICATION OF “NEW” FICUS
“ " : # of “new” Percent of all
New” net worth category Net worth ratio FICUs “new” EICUs
VY= | =T o] 1 - 172~ SRS 7% or greater 0|0
“Adequately CapitaliZed” .........oooiiiiiiie e 6% to 6.99% 6 | 12.50%
“Moderately CapitaliZEd™ ..........cocciieiiiiee s e e e e raa e 3.5% to 5.99% 19 | 39.58%
“Marginally CapitaliZed™ ..........oooiiiiiiie et 2% to 3.49% 8 | 16.67%
“Minimally CapitaliZEd™ ........ceoviiiiee it e e e et e e rae e 0% to 1.99% 10 | 20.83%
HUNCAPITAIIZEA” ...ttt et b et e et e e e s st e e e s abe e e s beeeeanbeeaeas Less than 0% 51 10.42%

b. RBNW requirement

As of December 31, 2001, 399
federally-insured credit unions—4
percent of the total—were required to
meet an RBNW requirement. Of these,
393 met the requirement using the
“standard calculation.” § 702.106. The
six that failed under the “standard
calculation” met their RBNW
requirement using the “alternative
components.” § 702.107. To date, no
credit union has completely failed its
RBNW requirement, and no credit union
has applied for a “Risk Mitigation
Credit.” § 702.108.

3. Request for Comments

Through this notice, NCUA invites
public comment on a series of proposed
revisions to part 702 prompted by six
quarters of experience implementing
PCA. To facilitate consideration of the
public’s views, we ask commenters to
organize and identify their comments by
corresponding part 702 section number
and/or topic and to include general
comments, if any, in a separate section
at the end. Also, for purposes of this
rulemaking, please confine your
comments to the NCUA regulations that
implement PCA—part 702 and subpart
L of part 747.

In addressing the proposed revisions,
we urge commenters to recognize that,
while given substantial discretion in
certain areas of PCA, NCUA lacks the
authority to override or expand by
regulation the requirements, limitations
and definitions that CUMAA expressly
prescribed. See 12 U.S.C. 1790d(n)
(forbidding action “‘in derogation” of
what CUMAA prescribes). For example,
NCUA lacks the statutory authority to
expand CUMAA’s express, limited
definition of “‘net worth” for PCA
purposes. 12 U.S.C. 1790d(0)(2)(A). This
rulemaking will not address comments
advocating modifications to part 702
that exceed the scope of NCUA’s
statutory authority.

To ensure that the system of PCA for
federally-insured credit unions is
“workable, fair and effective in light of
the cooperative character of credit
unions,” S. Rep. No. 193, 105th Cong.,
2d Sess. 14 (1998), the NCUA Board

welcomes broad public input addressing
the revisions proposed below.

B. Section-by-Section Analysis of
Proposed Revisions

PART 702—PROMPT CORRECTIVE
ACTION

1. Section 702.2—Definitions

a. Dividend. Subpart D of part 702 sets
various restrictions and requirements
regarding the payment of dividends to
members. §§702.403, 702.401(d),
702.402(d)(5). However, that subpart
overlooks the fact that many State-
chartered credit unions pay interest on
shares rather than dividends. To correct
this oversight, the proposed rule adds to
§702.2 a new subsection (e) defining a
“dividend” as “‘a distribution of
earnings by a federally-insured credit
union and a payment of interest on a
deposit by a State-chartered credit
union.”

b. Senior executive officer. The
authority to dismiss a director or senior
executive officer is a discretionary
supervisory action (“DSA”) available
when a credit union is classified
“undercapitalized” or lower.
§§702.202(b)(8), 702.203(b)(8),
702.204(b)(8). See also 12 CFR
747.2004(a) (review of dismissal of
senior executive officer). The authority
to order the hiring of a “qualified senior
executive officer,” §§ 702.204(b)(9), and
to limit the compensation paid to a
senior executive officer,
§702.204(b)(10), are both DSAs
available when a credit union is
classified “critically undercapitalized.”
However, none of these provisions
defines who is a “senior executive
officer.” To correct this oversight, the
proposed rule adds a new subsection (j)
to § 702.2, incorporating by reference
the definition of a “senior executive
officer” in 12 CFR 701.14(b)(2). That
section defines a ““senior executive
officer” as ““a credit union’s chief
executive officer * * *, any assistant
chief executive officer (e.g., any
assistant president, any assistant vice
president or any assistant treasurer/
manager) and the chief financial
officer