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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-AJ64

Prevailing Rate Systems; Redefinition
of the Scranton-Wilkes-Barre, PA,
Appropriated Fund Wage Area

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing a final rule to
redefine Tioga County, Pennsylvania,
from the Scranton-Wilkes-Barre, PA,
appropriated fund Federal Wage System
(FWS) wage area to the Rochester, New
York, FWS wage area. This redefinition
will better reflect economic trends in
the area, which indicate that a linkage
exists between Tioga County and the
Rochester wage area. The change also
will conform more accurately to the
regulatory criteria we use to define FWS
wage areas.

DATES: Effective Date February 5, 2003.
Affected employees will be moved to
the wage schedule for the Rochester
wage area on the first day of the first
applicable pay period beginning on or
after the effective date of this final rule.
FOR FURTHER INFORMATION CONTACT:
Chenty I. Carpenter at (202) 606—2838;
FAX at (202) 606—4264; or e-mail at
cicarpen@opm.gov.

SUPPLEMENTARY INFORMATION: On August
1, 2002, the Office of Personnel
Management (OPM) published a
proposed rule to redefine Tioga County,
Pennsylvania, from the Scranton-
Wilkes-Barre, PA, appropriated fund
Federal Wage System (FWS) wage area
to the Rochester, New York, FWS wage
area (67 FR 49878). The proposed rule
provided a 30-day period for public
comment, during which OPM received
no comments.

Tioga County is currently an area of
application in the Scranton-Wilkes-
Barre wage area. This change to redefine
the county to the Rochester wage area is
necessary because economic trends
indicate more linkage between Tioga
County and the Rochester survey area
than between Tioga County and the
Scranton-Wilkes-Barre survey area.

OPM considers the following
regulatory criteria in 5 CFR 532.211
when defining FWS wage area
boundaries:

(i) Distance, transportation facilities,
and geographic features;

(ii) Commuting patterns; and

(iii) Similarities in overall population,
employment, and the kinds and sizes of
private industrial establishments.

Based on our analysis of the
regulatory criteria for defining
appropriated fund FWS wage areas, we
find that Tioga County would be more
appropriately defined as part of the
Rochester wage area. The distance
criterion favors the Rochester wage area
more than the Scranton-Wilkes-Barre
wage area. The commuting patterns
criterion favors the Rochester wage area.
An additional factor we considered was
that Tioga County is adjacent to the
Rochester survey area, but not to the
Scranton-Wilkes-Barre survey area. This
change will affect about 10 Department
of the Army employees and 1
Department of the Interior employee.

The Federal Prevailing Rate Advisory
Committee (FPRAC), the national labor-
management committee that advises
OPM on FWS pay matters,
recommended this change by
consensus. Based on its review of the
regulatory criteria for defining FWS
wage areas, FPRAC recommended no
other changes in the geographic
definitions of the Rochester or Scranton-
Wilkes-Barre FWS wage areas.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal agencies
and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, the Office of Personnel
Management is amending 5 CFR part
532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

2. In appendix C to subpart B, the
wage area listing for the State of New
York is amended by revising the listing
for Rochester; and for the State of
Pennsylvania, by revising the listing for
Scranton-Wilkes-Barre, to read as
follows:

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

* * * * *

New York

* * * * *

Rochester

Survey Area

New York:
Livingston
Monroe
Ontario
Orleans
Steuben
Wayne

Area of Application. Survey Area Plus

New York:
Allegany
Chemung
Genesee
Schuyler
Seneca
Wyoming
Yates

Pennsylvania:
Tioga

* * * * *

Pennsylvania
* * * * *

Scranton-Wilkes-Barre

Survey Area

Pennsylvania:
Lackawanna
Luzerne
Monroe
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Area of Application. Survey Area Plus

Pennsylvania:
Bradford
Carbon
Lycoming (Excluding Allenwood Federal
Prison Camp)
Pike
Sullivan
Susquehanna
Wayne
Wyoming

* * * * *

[FR Doc. 03—-215 Filed 1-3—-03; 8:45 am]
BILLING CODE 6325-39-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-AJ63

Prevailing Rate Systems; Change in
Federal Wage System Survey Job

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing a final rule that
will allow the Department of Defense to
use the Maintenance Mechanic Federal
Wage System (FWS) survey job without
having to seek OPM’s approval on a
case-by-case basis. This change will
improve the local FWS wage survey
process.

DATES: Effective Date February 5, 2003.

FOR FURTHER INFORMATION CONTACT:
Chenty I. Carpenter, (202) 606—2848,
FAX: (202) 606—-0824, or e-mail
cicarpen@opm.gov.

SUPPLEMENTARY INFORMATION: On August
1, 2002, the Office of Personnel
Management (OPM) issued a proposed
rule to permit the Department of
Defense (DOD) to use the Maintenance
Mechanic Federal Wage System (FWS)
survey job on an optional basis without
having to seek OPM’s advance approval.
The Maintenance Mechanic survey job
is now used routinely in many FWS
wage areas because of changes in the
structure of both Federal and private
sector maintenance work. The proposed
rule provided a 30-day period for public
comment, during which OPM received
no comments.

OPM’s regulations contain required
and optional survey jobs. If a particular
survey job does not appear on either list,
but is needed for a local wage survey,
an agency must request OPM’s written
approval. The Federal Prevailing Rate
Advisory Committee (FPRAC)
established a Survey Job Work Group
(SJWG) to review FWS survey job

descriptions. The SJWG recommended
that OPM add the Maintenance
Mechanic survey job to the list of
optional FWS survey jobs. Adding the
Maintenance Mechanic survey job to the
list of optional survey jobs would enable
DOD to use the survey job at its
discretion without having to ask OPM
for prior approval. This will allow DOD
to save time when conducting FWS
wage surveys. FPRAC agreed with its
working group and recommended that
OPM make this change.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it will affect only Federal
agencies and employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Office of Personnel Management.

Kay Coles James,
Director.

Accordingly, the Office of Personnel
Management is amending 5 CFR part
532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; “532.707
also issued under 5 U.S.C. 552.

§532.217 [Amended]

2.In §532.217, paragraph (c) is
amended by adding the job
“Maintenance Mechanic” and grade
10" after Television Station Mechanic.
[FR Doc. 03—-216 Filed 1-3—-03; 8:45 am|]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 317 and 381
[Docket No. 02—025IF]
RIN 0583-AC93

Food Labeling; Nutrient Content
Claims, Definition of the Term: Healthy

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Interim final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
until January 1, 2006, the effective date
for the requirements: That individual
meat and poultry products bearing the
claim “healthy” (or any other derivative
of the term “health’’) contain no more
than 360 milligrams (mg) of sodium;
and that meal-type products bearing the
claim “healthy” (or any other derivative
of the term “health’’) contain no more
than 480 mg of sodium.

DATES: Effective date: January 6, 2003.
Comment date: Written comments
must be received February 5, 2003.

ADDRESSES: Submit written comments
to the FSIS Docket Clerk, Docket #02—
025IF, 300 12th Street, SW., Room 102
Cotton Annex Building, Washington, DC
20250-3700. All comments submitted in
response to this interim final rule will
be made available for public inspection
in the Docket Clerk’s office between
8:30 a.m. and 4:30 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Robert Post, Ph.D., Director, Labeling
and Consumer Protection Staff, Office of
Policy and Program Development, Food
Safety and Inspection Service, 300 12th
Street, SW., Room 602 Cotton Annex
Building, Washington, DC 20250-3700,
(202) 205-0279.

SUPPLEMENTARY INFORMATION:
Background

On May 10, 1994, FSIS published a
final rule to establish a definition of the
term “healthy” or any other derivative
of the term “health” and similar terms
on meat and poultry product labeling
(59 FR 24220).1 Under 9 CFR
317.363(b)(3) and 381.463(b)(3), after
November 10, 1997, an individual meat
or poultry product qualifying to use the
term ‘“‘healthy” or any other derivative

1Final Rule, Nutrition Labeling; Use of ‘“‘Healthy”
and Similar Terms on Meat and Poultry Product
Labeling, 59 FR 24220-24229, May 10, 1994. This
document may be viewed in the FSIS Docket Room
Monday through Friday from 8:30 a.m. until 4:30
p.m., or accessed via the World Wide Web at
http://www.access.gpo.gov.
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of that term on its label, or in its
labeling, must not contain more than
360 mg of sodium: (a) per reference
amount customarily consumed (RACC);
(b) per labeled serving size; and (c) per
50 grams (g) for products with reference
amounts customarily consumed of 30 g
or less or 2 tablespoons or less. Further,
under 9 CFR 317.363(b)(3)(i) and
381.463(b)(3)(i), after November 10,
1997, a meal-type product qualifying to
use the aforementioned term or any
other derivative of the term on its label
or in its labeling must not contain more
than 480 mg of sodium per labeled
serving size.

During the initial 24 months of the
requirement’s implementation date,
which is defined as the time period
prior to November 10, 1997, the
maximum sodium level for individual
meat and poultry products would be
allowed to reach 480 mg, and the
maximum sodium level for meal-type
products would be allowed to reach 600
mg. This time period and its correlating
maximum levels are referred to as the
“first-tier sodium level.” After
November 10, 1997, the maximum
sodium level for individual meat and
poultry products would be decreased to
360 mg, and the maximum sodium level
for meal-type products would be
decreased to 480 mg. This time period
and its correlating maximum levels are
referred to as the “second-tier sodium
level.”

Within the same Federal Register
publication, the Food and Drug
Administration (FDA) published a final
rule (59 FR 24232) to define the term
“healthy” under section 403(r) of the
Federal, Food, Drug and Cosmetic Act
(21 U.S.C. 343(r)).2 FDA’s rule
established the same sodium levels
associated with the use of the “healthy”
claim that FSIS’ rule established for two
separate timeframes. However, the
timeframes in FDA’s rule differed from
those established by FSIS’ rule.

On December 17, 1996, ConAgra, Inc.,
petitioned FSIS to “‘eliminate the sliding
scale sodium requirement for foods
labeled ‘healthy’ by eliminating the
entire second-tier levels of 360 mg
sodium requirement for individual
foods and 480 mg sodium for meal-type
products.”’3 In response to the petition,

2Final Rule, Food Labeling: Nutrient Content
Claims, Definition of Term: Healthy, 59 FR 24232—
24249, May 10, 1994. This document may be
accessed via the World Wide Web at
http://www.access.gpo.gov.

3FSIS Petition #96—-08, ConAgra, Inc.; received
December 17, 1996. This document may be viewed
in the FSIS Docket Room Monday through Friday
from 8:30 a.m. until 4:30 p.m., or accessed via the
World Wide Web at http://www.fsis.usda.gov/FOIA/
popular.htm as a related document under the

FSIS published an interim final rule on
February 13, 1998 (63 FR 7279), which
amended §§317.363(b)(3) and
381.463(b)(3) by extending the effective
date for the second-tier sodium levels
(360 mg for individual meat and poultry
products and 480 mg for meal-type
products) associated with the term
“healthy” until January 1, 2000.# The
Agency extended the effective date for
the following reasons: (1) To allow time
for FSIS to reevaluate the standard,
including the data contained in
ConAgra’s petition and any additional
data that the Agency received; (2) to
conduct any necessary rulemaking; and
finally (3) to allow time for industry to
respond to the rule or to any change in
the rule that may have resulted from the
Agency'’s reevaluation.

FDA also received a petition from
ConAgra, Inc., requesting that the
second-tier sodium levels associated
with use of the term “healthy” be
removed from the regulations. In
response to this petition, FDA
announced a stay of the provisions
relating to the lower sodium standards
until January 1, 2000 (62 FR 15390).5

In its interim final rule, FSIS asked
the public for data and comments in
regard to the second-tier sodium levels
in the “healthy” definition and other
approaches to reduce the amount of
sodium in meat and poultry products
labeled “healthy.” FSIS received 20
responses to the February 13, 1998,
interim final rule, which presented
strong and opposing views on whether
the Agency should let the second-tier
sodium levels take effect, and provided
a significant amount of data relating to
the use of the term “healthy.” Based on
the information available, the Agency
concluded that, in some cases, the
second-tier sodium levels may be overly
restrictive, thereby eliminating a term
that may potentially assist consumers in
maintaining a healthy diet. Accordingly,
FSIS published a subsequent interim
final rule on December 28, 1999 (64 FR
72490), further extending the second-
tier sodium levels’ effective date until

Notice, Directives, and Federal Register
Publications section.

4Interim Final Rule, Food Labeling: Nutrient
Content Claims, Definition of Term; Healthy, 63 FR
7279-7281, February 13, 1998. This document may
be viewed in the FSIS Docket Room Monday
through Friday from 8:30 a.m. until 4:30 p.m., or
accessed via the World Wide Web at http://
www.fsis.usda.gov/FOIA/popular.htm under the
Notices, Directives, and Federal Register
Publications section.

5Final Rule; partial stay, Food Labeling: Nutrient
Content Claims, Definition of Term: Healthy, 62 FR
15390-15391, April 1, 1997. This document may be
accessed via the World Wide Web at http://
WWW.ACCESS.gpo.gov.

January 1, 2003.6 Similarly, FDA
published a final rule (64 FR 12886),
which extended the stay on their
provisions in regard to the lower
sodium levels through January 1, 2003,
as well.?

FSIS received 8 responses to its
December 28, 1999, interim final rule.
Six responses conveyed support for
extending the effective date of the
second-tier sodium level until adequate
medical and technological research can
be conducted to demonstrate that
lowering the maximum amount of
sodium used to produce these types of
products will contribute to or enhance
a “healthy” diet. The commenters stated
that a “healthy” diet can not be solely
defined or maintained by consuming
lower amounts of sodium. Instead, a
“healthy” diet must rely on maximizing
and minimizing a consumer’s intake of
all nutrients, including sodium, based
on the individuality of the consumer. In
addition, the commenters stated that
lowering the sodium level would affect
the products’ palatability, which would
negatively impact the demand for such
products. Further, consumers would be
forced to add salt to these products to
enhance their taste prior to
consumption, which negates the
premise of lowering sodium intake as a
means of lowering the health risks
associated with consuming high levels
of sodium. One commenter asserted that
establishing a maximum level of sodium
contained in meat and poultry products
labeled as “healthy’” does not correlate
to the definition of “healthy” with
respect to positive health benefits.
Another commenter stated that the
lowest achievable sodium level should
be used as the maximum limit when
producing individual or meal-type meat
and poultry products, and that FSIS
should proceed with the intended
effective date for the second-tier sodium
level requirements.

As of this date, FSIS and FDA are
continuing their efforts: (1) To
reevaluate appropriate sodium levels
associated with the use of the term
“healthy”; and (2) to fully consider all
options that preserve the public health

6 Interim Final Rule, Food Labeling; Nutrient
Content Claims, Definition of Term: Healthy, 64 FR
72490-72491, December 28, 1999. This document
may be viewed in the FSIS Docket Room Monday
through Friday from 8:30 a.m. until 4:30 p.m., or
accessed via the World Wide Web at http://
www.fsis.usda.gov/FOIA/popular.htm under the
Notices, Directives, and Federal Register
Publications section.

7 Final Rule; extension of partial stay, Food
Labeling; Nutrient Content Claims, Definition of
Term: Healthy; Extension of Partial Stay, 64 FR
12886, March 16, 1999. This document may be
accessed via the World Wide Web at http://
WWW.access.gpo.gov.
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intent while providing manufacturers
with the opportunity to use the term on
food labeling consistently with dietary
guidelines. Therefore, as the agencies
consider whether alternative levels may
be more appropriate, it would be
contrary to the public interest to require
manufacturers to comply with the
second-tier sodium levels within the
“healthy” definition by the current
effective date of January 1, 2003.
Moreover, FSIS is taking this action so
that its labeling regulations remain
consistent with those promulgated by
FDA. In the Federal Register dated May
8, 2002, FDA further extended the
partial stay on their provisions to
coincide with the aforementioned
effective date of January 1, 2006 (67 FR
30795).8 Accordingly, further extending
the second-tier sodium level
requirements’ effective date for meat
and poultry products is warranted.

Executive Order 12988

This interim final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. States and local
jurisdictions are preempted by the
Federal Meat Inspection Act (FMIA) and
the Poultry Products Inspection Act
(PPIA) from imposing any marking,
labeling, packaging, or ingredient
requirements on federally inspected
meat and poultry products that are in
addition to, or different than, those
imposed under the FMIA and the PPIA.
States and local jurisdictions may,
however, exercise concurrent
jurisdiction over meat and poultry
products that are outside official
establishments for the purpose of
preventing the distribution of meat and
poultry products that are misbranded or
adulterated under the FMIA and PPIA,
or, in the case of imported articles, that
are not at such an establishment, after
their entry into the United States.

This interim final rule is not intended
to have retroactive effect.

If this interim final rule is adopted,
administrative proceedings will not be
required before parties may file suit in
court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5 and 381.35 must be
exhausted prior to any judicial
challenge of the application of the
provisions of this interim final rule, if
the challenge involves any decision of
an FSIS employee relating to inspection
services provided under the FMIA or
PPIA.

8Final Rule; extension of partial stay, Food
Labeling; Nutrient Content Claims, Definition of
Sodium Levels for the Term “Healthy;” Extension
of Partial Stay, 67 FR 30795, May 8, 2002. This
document may be accessed via the World Wide
Web at http://www.access.gpo.gov.

Executive Order 12866 and the
Regulatory Flexibility Act

This interim final rule has been
determined to be non-significant and
was not reviewed by the Office of
Management and Budget under
Executive Order 12866.

The Administrator has made an initial
determination that this interim final
rule will not have a significant
economic impact on a substantial
number of small entities, as defined by
the Regulatory Flexibility Act (5 U.S.C.
601). This interim final rule will impose
no new requirements on small entities.

FSIS is initiating this action so that its
labeling regulations remain consistent
with those promulgated by FDA.
Moreover, FSIS needs time to conclude
its reevaluation of the impact imposed
by further reducing limits on sodium
contents of foods labeled as “healthy” to
determine if the costs of such an action
exceed the benefits. The petitioner
requesting the extension presented data
to support that lowering the sodium
content on foods labeled as “healthy”
could result in fewer “healthy” foods
being consumed or consumers adding
table salt to improve the products’
palatability. In addition, the petitioner
suggested that lack of available
substitutes for sodium would impair the
industry’s ability to continue
manufacturing “healthy” foods as
currently defined. However, information
collected by the Agency continues to
support our belief that it is feasible to
produce individual meat and poultry
products with a sodium level of 360 mg
or less at this time.

FSIS will use the time allotted by the
extension to initiate the appropriate
rulemaking, and respond to its
comments. Industry’s constituents will
be afforded ample time to reformulate
their products (a critical consideration
since product reformulation may not be
a simple task for products such as hot
dogs) and modify labeling.

Five commenters to the December 28,
1999, FSIS interim final rule agreed
with the petitioner that lowering the
sodium level would affect the products’
palatability. One commenter posited
that establishing a maximum level of
sodium contained in meat and poultry
products labeled as “healthy” does not
correlate to the definition of “healthy”
with respect to positive health benefits.
Another commenter supported the
implementation of the second-tier
sodium level with the intended effective
date. The last commenter stated that the
health risk focus should not be directed
towards sodium, and the effective date
should be extended to allow FSIS “time
to conduct a review of the science on

this issue to establish the basis for
removing altogether any sodium-related
disqualification for the term ‘healthy’.”
FSIS continues to believe that further
health benefits could be achieved by
lowering the sodium content of foods
labeled as “healthy”. However, the
Agency needs time: (1) To conclude its
reevaluation process in conjunction
with FDA; and (2) to initiate the
appropriate rulemaking. Therefore, as
the agencies consider whether
alternative levels may be more
appropriate it would be contrary to the
public interest to require manufacturers
to comply with the lower sodium levels
in the “healthy” definition by the
current effective date of January 1, 2003.

Waiver of Proposed Rulemaking

In accordance with the
Administrative Procedures Act (5 U.S.C.
553) it is the practice of the
Administrator to offer interested parties
the opportunity to comment on
proposed regulations. However, the
extended effective date in this interim
final rule does not establish any new
rules. In addition, this interim final rule
must be published in the Federal
Register prior to January 1, 2003,
because that is the current effective date
in the regulations. Therefore, the
Administrator has determined that
publication of a proposed rule is
impracticable, unnecessary, and
contrary to the public interest under 5
U.S.C. 553(b)(B). For the same reasons,
the Administrator waives the 30-day
delayed effective date under 5 U.S.C.
553(d).

Paperwork Requirements

There is no paperwork associated
with this action.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this notice; FSIS will announce it and
make copies of this Federal Register
publication available through the FSIS
Constituent Update. FSIS provides a
weekly Constituent Update, which is
communicated via Listserv, a free e-mail
subscription service. In addition, the
update is available on-line through the
FSIS web page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent Listserv



Federal Register/Vol. 68, No. 3/Monday, January 6, 2003/Rules and Regulations

463

consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
the Listserv and web page, FSIS is able
to provide information to a much
broader, more diverse audience.

For more information contact the
Congressional and Public Affairs Office,
at (202) 720-9113. To be added to the
free e-mail subscription service
(Listserv) go to the “Constituent
Update” page on the FSIS Web site at
http://www.fsis.usda.gov/oa/update/
update.htm. Click on the “Subscribe to
the Constituent Update Listserv” link,
then fill out and submit the form.

List of Subjects
9 CFR Part 317

Food labeling, Meat inspection,
Nutrition.

9 CFR Part 381

Food labeling, Nutrition, Poultry and
poultry products.

For the reasons discussed in the
preamble, FSIS is amending parts 317
and 381 of the Federal meat and poultry
products inspection regulations as
follows:

PART 317—LABELING, MARKING
DEVICES, AND CONTAINERS

1. The authority for part 317
continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18,
2.53.

§317.363 [Amended]

2. Section 317.363 is amended by
removing the phrase “through January
1, 2003” in paragraph (b)(3)
introductory text and (b)(3)(i) and
replacing it with “through January 1,
2006”.

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

3. The authority for part 381
continues to read as follows:

Authority: 7 U.S.C. 138f, 450; 21 U.S.C.
451-470; 7 CFR 2.18, 2.53.

§381.463 [Amended]

4. Section 381.463 is amended by
removing the phrase “through January
1, 2003” in paragraph (b)(3)
introductory text and (b)(3)(i) and
replacing it with “through January 1,
2006”.

Done at Washington, DC, on: December 30,
2002.

Dr. Garry L. McKee,

Administrator.

[FR Doc. 02—-33150 Filed 12-31-02; 3:25 pm]
BILLING CODE 3410-DM-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG74

List of Approved Spent Fuel Storage
Casks: Standardized Advanced
NUHOMSE-24PT1; Addition

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to add the Standardized
Advanced NUHOMSE System to the list
of approved spent fuel storage casks.
The Standardized Advanced NUHOMSH
System has improved shielding and the
ability to withstand a higher seismic
spectra than the Standardized
NUHOMSF System; otherwise, the cask
designs are the same. This amendment
allows the holders of power reactor
operating licenses to store spent fuel in
this approved cask system under a
general license.

EFFECTIVE DATE: This final rule is
effective on February 5, 2003.

FOR FURTHER INFORMATION CONTACT:
Jayne McCausland, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, telephone
(301) 415-6219, e-mail jmm2@nrc.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that “[t]he Secretary
[of the Department of Energy (DOE)]
shall establish a demonstration program,
in cooperation with the private sector,
for the dry storage of spent nuclear fuel
at civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[t]he
Commission shall, by rule, establish
procedures for the licensing of any
technology approved by the

Commission under Section 218(a) for
use at the site of any civilian nuclear
power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a
general license by publishing a final
rule in 10 CFR part 72 entitled, “General
License for Storage of Spent Fuel at
Power Reactor Sites” (55 FR 29181; July
18, 1990). This rule also established a
new Subpart L within 10 CFR part 72,
entitled “Approval of Spent Fuel
Storage Casks,” containing procedures
and criteria for obtaining NRC approval
of spent fuel storage cask designs.

Discussion

This rule will add the Standardized
Advanced NUHOMS® System
(Standardized Advanced NUHOMSP—
24PT1) to the list of approved cask
designs. Following the procedures
specified in 10 CFR 72.230 of subpart L,
Transnuclear, Inc., (TN) submitted an
application for NRC approval together
with the Safety Analysis Report (SAR)
entitled, “Final Safety Analysis Report
for the Standardized Advanced
NUHOMSE® Horizontal Modular Storage
System for Irradiated Nuclear Fuel.”
The NRC evaluated the TN submittal
and issued a preliminary Safety
Evaluation Report (PSER) and a
proposed Certificate of Compliance
(CoC) for the Standardized Advanced
NUHOMSE® System. The NRC published
a proposed rule in the Federal Register
(67 FR 6203; February 11, 2002) to add
the Standardized Advanced
NUHOMSP-24PT1 cask system to the
listing in 10 CFR 72.214. The comment
period ended on April 29, 2002. Seven
comment letters were received on the
proposed rule.

Based on its review and analysis of
public comments, the NRC staff has
determined that no modifications will
be made to the proposed CoC, including
its appendices, the Technical
Specifications, and the Approved
Contents and Design Features, for the
Standardized Advanced NUHOMSH
System. No modifications will be made
to the PSER.

The NRC finds that the Standardized
Advanced NUHOMSP-24PT1 cask
system, as designed and when
fabricated and used in accordance with
the conditions specified in its GoC,
meets the requirements of part 72. Thus,
use of the TN Standardized Advanced
NUHOMS"-24PT1 cask system, as
approved by the NRC, will provide
adequate protection of public health and
safety and the environment. With this
final rule, the NRC is approving the use
of the Standardized Advanced
NUHOMSP-24PT1 cask system under
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the general license in 10 CFR part 72,
Subpart K, by holders of power reactor
operating licenses under 10 CFR part 50.
Simultaneously, the NRC is issuing a
final SER and CoC that will be effective
on February 5, 2003. Single copies of
the CoC and SER are available for public
inspection and/or copying for a fee at
the NRC Public Document Room, 11555
Rockville Pike, Rockville, MD.

Summary of Public Comments on the
Proposed Rule

The NRC received seven comment
letters on the proposed rule. The
commenters included a public citizens’
petition, two public citizens, two public
interest organizations, one
environmental justice organization, and
one health professional organization.
Copies of the public comments are
available for review at the NRC Public
Document Room, 11555 Rockville Pike,
Rockville, MD. The comments received
are also available electronically at the
NRC'’s Public Electronic Reading Room
on the Internet at http://www.nrc.gov/
reading-rm/adams.html. From this site,
the public can gain entry into the NRC’s
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. For more
information, contact the NRC Public
Document Room (PDR) Reference staff
at 1-800-397-4209, or 301-415—-4737,
or by e-mail to pdr@nre.gov. If you do
not have access to ADAMS or if there
are problems in accessing the
documents located in ADAMS, contact
the PDR.

Comments on the Transnuclear, Inc.,
Standardized Advanced NUHOMS®
System

The proposed listing of the TN
Standardized Advanced NUHOMSH
System within 10 CFR 72.214, “List of
approved spent fuel storage casks,” has
not been changed as a result of the
public comments. A review of the
comments and the NRC staff’s responses
follow:

Comment 1: Several commenters
strongly opposed the storage or
transportation of spent fuel as proposed
by Southern California Edison (SCE) at
the San Onofre Nuclear Generating
Station (SONGS). These commenters
raised a number of site-specific issues
relating to the SONGS site and the
potential storage of spent fuel at the site.
One commenter stated that the
development and operation of a
“nuclear dump” in a highly populated,
dangerously seismically active
geological region, without a site-specific
examination of critical, scientific,
technical, economic, and other relevant

issues, is unconscionable as an arrogant
and indifferent treatment of the local
population’s welfare and safety in both
short- and long-term effects. The site-
specific issues raised by the commenters
included comments related to costs to
ratepayers, exact transportation routes
for removal of spent fuel from SONGS,
notification of public officials along
transportation routes, number of
shipments, total population along
transportation routes, cost of
transportation, training of SONGS
employees, creation of jobs at SONGS
and in the vicinity, decrease in property
values near SONGS, concern over the
increased capacity of the spent fuel
pool, etc. The comments also included
several related to emergency planning at
SONGS. One commenter stated that the
proposed NUHOMS casks that SCE
intends to bring onsite at SONGS were
not the safest and most secure casks
available on the market and that the
NRC must force SCE to use the safest
cask design for a site that sits in an
earthquake fault zone. The commenters
believed that the seismic issue must be
addressed and independently reviewed
by the United States Geological Survey
and the NRC and that the issues should
be aired in public forums in Southern
California. One commenter made
reference to several California laws and
actions that California should require
SONGS to implement. One commenter
stated that all television stations should
conduct an emergency broadcast check
announcement for SONGS.

Response: The site-specific issues
related to SCE potentially using the
Standardized Advanced NUHOMSE
System are beyond the scope of this
rulemaking. Similarly, transportation
issues are beyond the scope of this
rulemaking. This rulemaking is focused
solely on whether to add a particular
design, the Standardized Advanced
NUHOMSE® System, to the list of
approved casks. The rulemaking will
enable licensees to use this cask system
under the general license provisions of
10 CFR part 72. By rulemaking, in
§72.210, the NRC granted a general
license to all reactor facilities to operate
an independent spent fuel storage
installation (ISFSI). For SCE to be able
to operate an ISFSI at SONGS under a
general license, certain conditions in
Part 72 must be met, which include
using casks which have been approved
by the NRC via rulemaking, and
performing written evaluations which
establish, among other things, that the
reactor site parameters, including
analyses of earthquake intensity, are
enveloped by the cask design bases.

This rulemaking is the authority for
general licensees and not specific

licensees. Any licensee who chooses to
use this cask under a general license
will need to comply with the Technical
Specifications (TS) and the Certificate of
Compliance (CoC) conditions, such as
training of staff. Decisions made by
specific utilities on why a specific cask
is chosen over another design are
beyond the scope of this rulemaking. If
SCE chooses to use the Standardized
Advanced NUHOMS® System at the San
Onofre site, the licensee will be required
to perform an evaluation in accordance
with §72.212 to determine whether
activities related to storage of spent fuel
under the general license would involve
any changes, tests, or experiments under
§50.59. In addition, licensees would
evaluate programs, such as emergency
planning, as a part of their evaluations
under § 72.212. In accordance with
§50.59, the licensee would make
changes as necessary to existing systems
and any physical changes to the facility
as necessary to accommodate new cask
designs. Each of these changes would
need to be evaluated per §50.59 to
determine the impact on other systems
and on existing safety analyses.

Comment 2: One of the commenters
stated that all meetings regarding high-
level waste storage at SONGS or the
transportation of irradiated fuel casks
off site must be public and be held near
the site and that all documents should
be made public.

Response: This comment is beyond
the scope of this rulemaking. However,
it is NRC policy that meetings with
licensees be noticed in advance and be
open to the public, unless proprietary,
safeguards, or other protected
information is to be discussed. It is also
NRC policy that documents be made
public through the Agencywide
Document Access and Management
System (ADAMS), unless they contain
proprietary, safeguards, or other
protected information.

Comment 3: One commenter
recommended that no transportation be
allowed without limitation or phase out
of the production of the high-level
radioactive waste at SONGS. The
commenter further recommended that
the NRC, Southern California Counties,
and the State of California require SCE
to replace and phase out energy that
increases production of high-level waste
with increased renewable sources and
conservation technologies ideally before
irradiated fuel pools are full in 2006.
The commenter believed that any spent
fuel stored at SONGS will never leave
the site. One commenter stated that the
license for SONGS should not be
approved until the health effects of
offsite radioactive exposure are
included in a risk analysis by the
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California Coastal Commission, State of
California, or the NRC. The commenter
recommended that the Coastal
Commission and the State of California
research the legality of SCE’s proposed
storage site at SONGS.

Response: This comment is beyond
the scope of this rulemaking. The NRC
approval process for a dry cask CoC
does not require site-specific actions
such as an independent approval or
analysis by a State government or entity.

Comment 4: One commenter
supported the view that the structure
and financing of the Nuclear Waste
Fund requires a major overhaul.

Response: This comment is beyond
the scope of this rulemaking. The
decision to initiate a major overhaul of
the Nuclear Waste Fund is a policy
matter for the current Administration to
consider in conjunction with Congress.
The NRC does not oversee the Nuclear
Waste Fund.

Comment 5: One commenter stated
that the technical analyses, which are
required under § 72.212 to demonstrate
how proposed casks will be capable of
safely storing spent fuel, being
monitored, and safely transporting the
fuel and how the public health, safety,
and welfare will be maintained, must be
made public. The commenter stated that
withholding these important technical
analyses is a serious breach of faith and
the rules. Several commenters requested
that the public comment period be
extended until all of the technical
analyses and reports have been made
fully and publicly available.

Response: The NRC agrees that all
documents that support the approval of
the cask design must be made public.
The documents referenced in the
proposed rule which provide the basis
for the rule are publicly available.
Documents related to SONGS are not
part of and do not support this
rulemaking and, therefore, a request for
those documents is beyond the scope of
this rulemaking. The request to extend
the public comment period until all of
SCE’s § 72.212 technical analyses and
reports have been made fully and
publicly available is beyond the scope
of this rulemaking, since it deals with
site-specific issues. The availability of
the studies is not relevant to the
question on which public comment is
invited; i.e., whether this generic cask
design should be certified by the NRC.
A request for extension of the comment
period filed by Ms. Patricia Borchmann
was denied by letter dated March 27,
2002, from Dr. Donald A. Cool, Director
of the NRC’s Division of Industrial and
Medical Nuclear Safety.

Comment 6: One commenter stated
that the NRC’s risk assessment and its

methodology needs another look and is
outdated. The commenter stated that the
probability of an extreme hazard (such
as tsunami, earthquake, and terrorist
attack) is not as low as the outcome of
computer modeling and simulations
indicate. The commenter stated that
during the entire history of the nuclear
industry in the United States, the NRC
has been in denial about the real risks
of operating nuclear generating stations,
especially the sites located in highly
populated, seismically active areas, as
well as the sites that are in areas that
make them totally vulnerable to
tsunamis.

Response: The commenter did not
specifically identify what NRC risk
assessment was of concern, hence this
comment is beyond the scope of this
rulemaking which is related to the
safety review of a storage cask. Risk
assessment and methodology
development are an evolving process in
the NRC. Thus, the risk insights
obtained from this process are based on
many quantitative and qualitative
factors, such as statutory requirements
and public and stakeholder interests,
before conclusions and
recommendations affecting safety are
made. Comments about terrorist attacks
and seismic conditions are also beyond
the scope of this rulemaking. The
consideration of seismic conditions at or
near a spent fuel storage facility, where
a storage cask would be placed, must be
addressed by the licensee who uses the
casks. Prior to use, each licensee must
evaluate the seismic and other site-
specific conditions at the site to
determine that the design of the cask is
suited to the conditions it would be
expected to experience during its
operational lifetime. This would include
seismic loads. The site-specific
parameters are delineated in TS 4.4.3.

Comment 7: One commenter strongly
believed that dry cask storage raises
many troubling public health questions.
However, the commenter did not
provide any specific examples.

Response: The mission of the NRC is
to provide reasonable assurance that the
health and safety of the general public
will be protected from the dangers
involved in the commercial use of
radioactive materials. The rulemaking
process involves a detailed technical
review of the storage cask design to
ensure the safety of the cask for storage
of spent fuel.

Comment 8: One commenter asked
that NRC reconsider the refusal to
require or provide a site-specific
consideration of this extensive
modification of an existing license and
its related nuclear facility. The residents
of Southern California have a right to

formal, legal, and fully adjudicated
hearings in any such critical and
extensive change at San Onofre.

Response: This comment is beyond
the scope of this rulemaking. This
rulemaking is focused solely on whether
to add a particular design, the
Standardized Advanced NUHOMSH
System, to the list of approved casks.
The rulemaking will enable licensees to
use this cask system under the general
license provisions of Part 72. The
rulemaking does not address site-
specific issues related to potential users.
This design could be used by any
general licensee. By rulemaking, in
§72.210, NRC granted a general license
to all reactor facilities to operate an
ISFSI without any further site-specific
licensing actions.

Comment 9: A commenter raised the
question that, while bolting NUHOMS
casks to the pad may prevent tipping,
what will keep the concrete pad from
cracking leading to possible offsite
radioactive exposure.

Response: The concrete storage pad is
a site-specific design component of a
storage facility, which is beyond the
scope of this cask design rulemaking. In
accordance with §72.212, the cask
operators (licensees) are required to
perform written evaluations to ensure
that storage pads have been designed to
adequately support the storage casks.
See TS Section 4.4.3, Item #8, which
provides the seismic parameter that
would need to be evaluated. The
earthquake motions are defined for the
top surface of the concrete storage pad.
A specific ISFSI site utilizing the cask
system must demonstrate that the
design seismic condition for that facility
does not produce seismic effects greater
than those specified for the top of the
storage pad. Further, the pads provide a
flat, stable surface for resting the storage
casks, and any cracks in the pads would
have no effect on cask integrity.

Comment 10: One commenter stated
that withholding from the public
important technical analyses which
would demonstrate how proposed casks
will be capable of safely storing spent
fuel for the entire lifetime that spent
fuel will be stored on site, how it will
be monitored, how casks can later be
safely transported at some time in the
distant future, and how the public
health, safety, and welfare will be fully
maintained is a serious breach of faith
and the rules. Another commenter
stated that currently casks are licensed
(approved) for 20 years, and was
concerned that many utilities, including
SCE, have stated in their applications
that the casks may remain on site for up
to 100 years.
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Response: Technical documents
related to this rulemaking are publicly
available for inspection and copying at
the NRC Public Document Room and
may also be viewed and downloaded
electronically via the rulemaking
website. In accordance with current
NRC regulations, a site may store spent
nuclear fuel in a given cask for a period
of 20 years. Storage of spent nuclear fuel
for a period beyond 20 years is beyond
the scope of this rulemaking. TS Section
5.2.5 includes a requirement to monitor
the thermal performance of each cask,
and Section 5.2.3 includes a
requirement to develop a radiological
environmental monitoring program.

Comment 11: One commenter asked
who at the NRC has approved cranes,
other moving equipment, and casks, and
what independent verification process
was used.

Response: The equipment
qualification for lifting and moving
heavy loads is addressed in the CoC for
the cask design as Condition #5. This
item states that a plant-specific safety
review (under §50.59 or § 72.48) is
required to show operational
compliance with plant-specific heavy
load requirements. Each licensee who
uses the storage cask is responsible for
ensuring that any moving equipment
that will be used meets NRC regulatory
requirements. The NRC conducts
inspections of licensees’ loading
activities, and such inspections would
verify that heavy load issues would be
addressed by licensees. The NRC
approves cask designs for spent nuclear
fuel storage in accordance with the
requirements of Part 72.

Comment 12: One commenter asked
how the NRC’s independent verification
process for the proposed NUHOMS
casks has changed to address problems
that arose with other cask designs.
Problems included flammable hydrogen
gas bubbles, zinc interactions that can
cause an explosion, welding problems,
procedure adherence, quality control,
cracking, helium leaks, cask loading,
flaws in neutron shielding material,
faulty O-rings, unloading procedures,
and cask deterioration within a few
years of installation.

Response: When problems have
arisen, the NRC has taken appropriate
action to avoid future problems. The
NRC staff conducted its independent
safety review of the proposed cask
design, keeping in mind design issues
that have occurred in other cask designs
over the past several years. It found no
evidence of design-specific
characteristics or issues that could lead
to repeat of the design concerns raised
in this comment.

Comment 13: One commenter stated
that the NRC must guarantee the public
that the following will not occur if
NUHOMS casks are allowed for storage
of high-level radioactive waste: (a)
Design flaws; (b) vents cut off from air
flow due to debris; (c) faulty parts and
equipment; (d) cracking; (e) casks
approved without NRC’s CoG; and (f)
exemptions from NRC policies granted
to any casks or cask siting, loading,
transferring, or transportation
procedures.

Response: The NRC takes its
responsibility as a regulatory agency
very seriously along with its mission to
protect the health and safety of the
public from dangers associated with the
use of radioactive materials. The NRC
staff of technical experts has completed
a thorough review of the Standardized
Advanced NUHOMSE System cask
design. As needed, NRC may conduct
inspections of vendors and contractors
and may witness dry run exercises and
the first fuel loading of the cask when
it occurs to verify that the design
methods were acceptable, that cooling
capability will be maintained, and that
proper parts have been used in the
fabrication process. No casks can be
approved without a CoC being issued,
and any exemptions from NRC
regulations must be justified and
approved by the NRC. In addition, any
licensee that uses one of these casks in
the future must purchase, use, and
maintain the casks in accordance with
an NRC-approved Quality Assurance
(QA) program. A QA program provides
checks and balances to ensure that the
quality of the casks is addressed during
all stages of design, fabrication, use,
maintenance, loading, and unloading (if
required).

Comment 14: One commenter asked if
there is video footage demonstrating an
actual fuel removal into NUHOMS casks
at any other nuclear facility? If so,
where can the public view a copy? If
not, the commenter requested that one
be required and sent to all communities
that will use NUHOMS casks to store
high level radioactive waste onsite for
10-100 years, if not permanently.

Response: The commenter’s request
for such a video is beyond the scope of
this rulemaking. There are no NRC
regulatory requirements for licensees to
use, or submit as part of an application,
video footage demonstrating the loading
of spent nuclear fuel into a NUHOMS
cask.

Comment 15: One commenter
believed that all information, including
the NRC independent verification of
SCE’s studies, demonstrating that
NUHOMS casks are capable of
withstanding a 7.5-magnitude

earthquake should be made available to
communities within a 50-mile radius of
SONGS.

Response: The comment about
verification of SCE’s studies is a site-
specific issue and therefore beyond the
scope of this rulemaking. It is NRC
policy that documents be made public
through ADAMS, unless they contain
proprietary, safeguards, or other
protected information. In this case, NRC
staff completed its review of the seismic
capability of the cask design to
withstand the forces of an earthquake
that produces accelerations in two
horizontal directions of 1.5 g and a
vertical acceleration of 1.0 g acting
simultaneously, as documented in the
SER.

Comment 16: One commenter stated
that, according to the NRC in 1990, the
“‘conservative” approach to financing
assumptions would entail no repository
until 2025, and onsite dry cask storage
in the interim. The commenter
questioned what assurances (real tests)
do residents near the reactor have that
casks will not leak, corrode, or in any
way negatively impact safety, as the
casks are only certified for 20 years and
taking into consideration the NRC quote
above. The commenter asked what state-
of-the-art testing has been done to
assure residents within 50 miles of the
ISFSI that NUHOMS casks can
withstand earthquakes, faulty welds,
corroded welds, fuel leakage, and/or
terrorism for 100 years, if not
permanently.

Response: The NRC staff completed
its review of the seismic capability of
the cask design to withstand the forces
of an earthquake, and this is
documented in the SER. The capability
to deal with security threats or terrorism
attacks is addressed under Part 73 and
is beyond the scope of this rulemaking.
Problems with welds and fuel leaking
would be addressed by procedures and
the QA program of the licensee and
implemented during fabrication and
loading which is beyond the scope of
this rulemaking as well. Dry casks are
designed to maintain their confinement
integrity for the licensed period; i.e., 20
years. During the life of a cask, the
licensee must conduct periodic
inspections and maintenance to ensure
that the cask design functions remain as
specified in the CoC. Storage of spent
fuel in this cask design, beyond 20
years, is beyond the scope of this
rulemaking. A separate NRC review and
approval would be needed for storage
beyond the 20-year period.

Comment 17: One commenter asked
how damaged fuel assemblies will be
handled and what independent
verification has the NRC done to assure
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that this is the safest method of
handling damaged fuel assemblies. The
commenter asked where the public can
view this independent verification.

Response: NRC Spent Fuel Project
Office Interim Staff Guidance—1 (ISG—
1) states that spent nuclear fuel with
known or suspected cladding defects
greater than a hairline crack or a pinhole
leak (damaged fuel) should be canned
for storage. TS 2.1.a states that damaged
fuel assemblies shall be placed in
confinement cans. The purpose of
canning is to confine gross fuel particles
to a known, subcritical volume during
off-normal and accident conditions, and
to facilitate handling and retrievability.
ISG-1 is publicly available on the NRC
Web site.

Comment 18: One commenter asked
what risk analysis studies the NRC did
to assure that high level radioactive
waste can be safely transferred to barges,
trains, and/or trucks for eventual
transportation. The analysis should
have included seismic issues regarding
an earthquake during transfer of
radioactive fuel from pools to casks and
from casks to transportation modes. The
commenter further stated that if no risk
analysis was done, one must be
completed before high level radioactive
waste is allowed to be transferred from
irradiated fuel pools to NUHOMS casks,
much less transferred to transportation
modes.

Response: Transportation comments
are beyond the scope of this Part 72
rulemaking. The NRC has performed a
number of transportation risk studies,
and currently the Package Performance
Study is in progress to study what the
effects of impact and fire conditions
beyond current regulations would be for
a recently approved transportation cask
design. The effects of the forces from an
earthquake during transfer of
radioactive fuel from a spent fuel pool
to a storage cask would have to be
considered in the procedures and the
design of handling equipment in
accordance with Part 50 requirements
that would be in effect by the licensed
utility that would be conducting fuel
movement. Dealing with the impact of
an earthquake during the movement of
casks to a truck or train would be
addressed by the requirements of Part
71 which specifies that a number of
tests and analyses be performed to
determine that the cask can withstand
the forces expected to be seen during
normal and accident conditions. The
forces that a transportation cask can
withstand exceed those that would be
experienced during an earthquake.

Comment 19: One commenter stated
that the NRC has issued a report
admitting that irradiated fuel assemblies

can still spontaneously combust even
after cooling 5 years in pools. The
commenter questioned what assurances
are there that fuel being transferred into
dry casks has been cooled for the
minimum 5 years.

Response: The CoC includes TS that
state that the fuel that will be loaded in
the casks must be cooled a minimum of
10 years. The loading of casks and the
records thereof will be subject to NRC
inspection for verification that the TS
have been met.

Comment 20: One commenter stated
that the NRC must demonstrate that the
storage casks can be safely opened after
loading, if necessary, before allowing
the cask to be filled with radioactive
waste.

Response: There are no regulatory
requirements for a licensee to
demonstrate that fuel can be safely
unloaded from a cask prior to the actual
loading of fuel. The CoC does, however,
specify that the licensee conduct a dry
run of an unloading operation. That
exercise would not be performed with
spent nuclear fuel but would be
conducted using “dummy’’ assemblies.

Comment 21: One commenter stated
that the design basis for the proposed
casks must be verifiably certified to
withstand a 9/11 style terrorist attack (a
minimum of one kiloton) and that the
cask should not be approved unless it
can withstand a 9/11 type terrorist
attack.

Response: This comment is beyond
the scope of this rulemaking. The design
basis of the casks must address the Part
72 criteria to withstand a number of
hypothetical accidents. Currently, there
are no regulatory requirements for a
storage cask to withstand a 9/11 style
terrorist attack. Since 9/11, the NRC has
issued advisories to licensees who
operate storage facilities to augment
certain aspects of their security plans
and capability. Further, the NRC has
issued orders to impose certain security
requirements beyond current
regulations on these licensees. In
addition, the NRC is conducting a
thorough review of its current security
regulations and is conducting a
vulnerability study for spent fuel storage
cask designs to determine what the
effects would be from a terrorist attack
of a different nature, including the crash
of a jumbo jet filled with fuel. After
completion of these efforts, the NRC
will determine what changes are needed
to its security regulations and will make
them as appropriate.

Comment 22: One commenter stated
that no casks have been tested for their
anticipated lifetime on site at nuclear
plants.

Response: Spent fuel storage casks are
designed to withstand normal and
hypothetical accident conditions for
their license period of 20 years, in
accordance with Part 72 requirements.
Licensees must also periodically
monitor and inspect casks to verify that
safety functions are maintained during
operational lifetime. Storage of spent
nuclear fuel beyond the 20-year license
period is beyond the scope of this
rulemaking.

Comment 23: A commenter stated
that, in 1984, the NRC issued its waste
confidence decision. A summary of the
findings includes the temporary storage
of spent fuel after cessation of reactor
operations and generic determination of
no significant environmental impact.
The Commission also announced that
although it could reach favorable
conclusions, it recognized that
significant and unexpected events might
affect its decision. The commenter
stated that it should be obvious to all
Americans that the events of 9/11 meet
the criteria of “unexpected events” to
revisit the NRC’s Waste Confidence
Decision.

Response: This request to revisit the
Waste Confidence Decision is beyond
the scope of this rulemaking. Since 9/
11, the NRC has taken a number of
actions that have affected its licensees.
Specifically in the area of spent fuel
interim storage, the NRC has issued
advisories to licensees who operate
storage facilities to augment certain
aspects of their security plans and
capability. Further, the NRC has issued
orders to impose certain security
requirements beyond current
regulations on these licensees. In
addition, the NRC is conducting a
thorough review of its current security
regulations and is conducting a
vulnerability study for spent fuel storage
cask designs to determine what the
effects would be from a terrorist attack
of a different nature, including the crash
of a jumbo jet filled with fuel. After
completion of these efforts, the NRC
will determine what changes are needed
to its security regulations and will make
them as appropriate.

Comment 24: One commenter asked
for information about the number of
additional personnel necessary to
prepare for an ISFSIL

Response: There is no requirement for
a particular level of staffing in the CoC.
The question raised by the commenter
is unclear and lacks specificity as to
what is being requested. The NRC
believes the comment is beyond the
scope of this rulemaking.

Comment 25: One commenter
recommended that all training of
personnel be reviewed and
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independently verified by experts
outside the cask designers and the
utility.

Response: TS 5.2.2 requires licensees
to train and verify the expertise of
personnel to maintain and operate the
Standardized Advanced NUHOMSH
System at nuclear plants. CoC Condition
#8 requires that the licensee perform a
full dry run of loading and unloading
operations prior to first fuel loading of
the cask. The NRC conducts
independent inspections of dry run
activities at ISFSIs.

Comment 26: One commenter asked
what agency approves transportation
methods.

Response: Transportation issues are
beyond the scope of this rulemaking.
The NRC is not certain of the
commenter’s request when it refers to
“transportation methods.” For the
selection of routes, mode of
transportation, or physical protection
and control of material, the NRC, in
conjunction with the Department of
Transportation (DOT) and the
Department of Energy (DOE), regulates
the safe transport of high level
radioactive material from beginning to
final destination. It is, however, the
responsibility of the shipper to choose
the mode of transportation along with
routes to be used in accordance with
applicable regulations and guidance.

Comment 27: One commenter asked
for information as to how transportation
methods are independently confirmed
to be safe. The commenter cited an
incident which occurred in late March
in which a truck hauling radioactive
waste blew over in Wyoming. The
incident was supposedly due to high
winds. Regarding this incident, the
commenter questioned what would
happen in an earthquake and if high
winds are considered when licenses for
transport are granted. The commenter
questioned that if this were considered,
how did the incident happen. If it were
not considered, why wasn’t it?

Response: This comment, which deals
with transportation issues, is beyond the
scope of this rule which is for approval
of a storage cask design. The NRC, DOE,
and DOT have comprehensive and
stringent regulations for the safe
transport of high level radioactive
waste. These regulations address the
packaging that must be used and, in the
case of spent nuclear fuel, a package
would be a cask that would need to be
reviewed and approved for safety
considerations by the NRC. Choosing a
mode of transportation (rail, truck, or
barge) would be made by the shipper,
and safety in each mode is addressed by
DOT and its independent activities.
However, the NRC and DOT rely on the

robust design of shipping packages to
provide reasonable assurance of safe
transportation during routine or
accident conditions. The packages
protect the contents from damage and
release and protect the public from
unnecessary exposure to radiation. (See
also Comment 26.)

Comment 28: One commenter stated
that transportation of high level
radioactive waste has been postponed
several times since 9/11 due to possible
terrorist threats. The commenter also
stated that one shipment, in the
planning stages for years, to ship 125
spent fuel rods on a 2,360-mile journey,
was delayed due to 9/11. The casks,
unable to be certified in temperatures
below 10 degrees Fahrenheit, had to be
removed from the train and stored
inside for the winter. The commenter
stated that the NRC has approved casks
for storage and transportation that are
unable to hold up to wind and
temperature. The commenter questioned
how transportation out of their
earthquake-prone coastal zone will ever
be assured by SCE, by DOE, or by the
NRC.

Response: Transportation and site-
specific issues are beyond the scope of
this rulemaking which deals with the
approval of a design for dry storage of
spent nuclear fuel. See response to
Comments 21 and 23, above, for a
discussion of security concerns. The
NRC has reviewed the cask design
capability to withstand forces of wind
and temperature during storage as
documented in the SER.

Comment 29: One commenter
questioned how leaking casks could be
unloaded if the spent fuel pool were no
longer available after the reactor shut
down operations.

Response: A licensee who uses an
approved spent fuel cask at its storage
facility is responsible for continually
monitoring the conditions of each of its
casks and the radiation levels around
the casks. In addition, it must develop
procedures to deal with off-normal
events and accidents including dealing
with the event of a cask that has lost its
confinement capability. In the situation
where a plant was decommissioned and
no longer had a spent fuel pool
available, the licensee would have
contingency plans in place to deal with
a leaking cask on site. Such a plan
would include actions to minimize dose
to workers and to the public in
accordance with NRC regulations.

Comment 30: The commenter asked if
the design basis for the outer cement
covering for NUHOMS casks has been
approved for transportation.

Response: The Standardized
Advanced NUHOMSO System is

designed for dry storage of spent nuclear
fuel, and not for transportation of spent
nuclear fuel. If a component of the
Standardized Advanced NUHOMSO
System were to be transported, it would
need to be approved by the NRC for use
in the transportation system being used.

Comment 31: One commenter
requested that NRC address the
concerns about the risks of operating
nuclear generating stations, especially
spent fuel pools which will remain
totally vulnerable to terrorist attack.
Another commenter referenced a
September 2000 report by the National
Council on Radiation Protection and
Measurements dealing with the threat of
nuclear terrorism that warned that
“Targeting nuclear spent fuel elements
kept in a storage facility would be an
easier target than an operating plant.” A
successful attack on such a facility using
1,000 pounds of high explosives could
cause radiation contamination over a
wide area. This commenter asked what
the additional costs and requirements of
county, State, and military personnel
would be should there be a terrorist
attack of vulnerable irradiated fuel
pools. The commenter also asked who
will bear the additional costs should
there be a terrorist attack, especially
after termination of operations when
irradiated fuel must remain in pools for
at least 5 years for cooling.

Response: Comments related to spent
fuel pools and security provisions for
protection of licensed facilities are
beyond the scope of this rulemaking.
The NRC reviewed potential issues
related to possible radiological sabotage
of storage casks at reactor site ISFSIs in
the 1990 rulemaking that added
Subparts K and L to Part 72 (55 FR
29181; July 18, 1990). NRC regulations
in Part 72 establish physical protection
requirements for an ISFSI located
within the owner-controlled area of a
licensed power reactor site. Spent fuel
in the ISFSI is required to be protected
against radiological sabotage using
provisions and requirements as
specified in § 72.212(b)(5). Further,
specific performance criteria are
specified in Part 73. Each utility
licensed to have an ISFSI at its reactor
site is required to develop physical
protection plans, response plans, and to
install systems that provide high
assurance against unauthorized
activities that could constitute an
unreasonable risk to public health and
safety.

The physical protection systems at an
ISFSI and its associated reactor are
similar in design features to ensure the
detection and assessment of
unauthorized activities. Alarm
annunciations at the general license
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ISFSI are monitored by the alarm
stations at the reactor site. Response to
intrusion alarms is required. Each ISFSI
is subject to inspection by NRC. The
licensee ensures that the physical
protection systems are operating within
their design limits. It is the ISFSI
licensee who is responsible for
protecting spent fuel in the casks from
sabotage rather than the certificate
holder.

Comment 32: One commenter quoting
Ray Shadis stated that the public must
be informed of all potential radiological
consequences, including radioactive
dose levels and dose distribution, that
would result from massive releases or
dispersal of radioactive material.

Response: This comment is beyond
the scope of this rulemaking. However,
Chapter 10 of the SER documents the
staff’s review of the cask design to
ensure that its use will meet the
regulatory dose requirements of Parts 20
and 72.

Comment 33: One commenter asked
about the proposed security at the high
level radioactive waste site (both reactor
and irradiated fuel pools) during
operation and after retirement.

Response: This comment is beyond
the scope of this rulemaking which is
focused solely on whether to place the
Standardized Advanced NUHOMS[O
System on the list of approved casks.
See response to Comment 31, above.

Comment 34: One commenter asked
how SCE and the NRC provide
assurance to the public that terrorism
cannot occur or cause a radioactive
release.

Response: This comment is beyond
the scope of this rulemaking. See
response to Comment 31, above.

Comment 35: One commenter stated
that the Holtec and NUHOMS casks
(both steel liner and concrete) could be
penetrated by 757 and 767 aircraft and
that the NRC must address this issue
before any permits are granted and
questioned how this concern has been
addressed by SCE and the NRC.

Response: The NRC considers the
comment to be beyond the scope of this
rulemaking which is focused solely on
whether to place the Standardized
Advanced NUHOMSO cask system on
the list of approved casks for storage.
See response to Comment 21, above.

Comment 36: One commenter stated
that because the spent fuel pools
contain many reactor cores, the amount
of radioactive material available for
release to the environment and therefore
the anticipated consequences, are much
greater than for a reactor meltdown, and
that “* * * dispersal of just one portion
of one spent fuel assembly by means of
high explosives would have radiological

consequences much greater than those
of a Hiroshima-sized nuclear weapon
and would yield near term lethal doses
ranging downwind over 60 miles.”
However, emergency response planning,
aimed at reactor accidents, has not been
adjusted accordingly. The commenter
believed that the issues must be
addressed in a risk analysis by the NRC.
Response: Comments related to spent
fuel pools and security issues are
beyond the scope of this rulemaking.
See response to Comment 31, above.
Comment 37: One commenter stated
that the design basis threat must
encompass not only a 9/11 air assault,
but a ground-based assault for more
than 10 people, a truck-bomb assault, or
weapons launched from a truck or water
craft. The commenter stated that nuclear
reactors, adjacent spent fuel storage
deposits, nuclear fuel reprocessing
facilities, transport vehicles, or any
high-level waste site are potential
targets for the use of high explosives to
disperse into the atmosphere the very
high levels of radioactivity associated
with materials at these facilities. A
successful incursion into a nuclear
power reactor would require a very
heavily armed force, since commercial
reactors are very well protected. The
core of a commercial reactor is protected
by a containment structure sufficient to
prevent atmospheric release even if a
large airplane were to crash into the
facility. Only when the reactor is being
refueled and the containment structure
is open would atmospheric dispersion
of the reactor’s nuclear fuel be likely as
a result of the use of high explosives.
The commenter stated that targeting
spent nuclear fuel elements kept in a
storage facility would be an easier target
than an operating nuclear plant.
Response: This comment is beyond
the scope of this rulemaking. See
response to Comment 31, above.

Summary of Final Revisions

Based on public comments, no
changes from the proposed rule were
made to the final CoC for the
Standardized Advanced NUHOMSO
cask system, nor its appendices, the
Technical Specifications, and the
Approved Contents and Design
Features. In addition, no changes were
made to the PSER.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113) requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this final rule,

the NRC is adding the TN Standardized
Advanced NUHOMSO cask system to
the list of NRC-approved cask systems
for spent fuel storage in § 72.214. This
action does not constitute the
establishment of a standard that
establishes generally-applicable
requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA), or the
provisions of Title 10 of the Code of
Federal Regulations. Although an
Agreement State may not adopt program
elements reserved to NRC, it may wish
to inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws but does
not confer regulatory authority on the
State.

Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, the NRC has
determined that this rule is not a major
Federal action significantly affecting the
quality of the human environment and
therefore an environmental impact
statement is not required. This final rule
adds an additional cask to the list of
approved spent fuel storage casks that
power reactor licensees can use to store
spent fuel at reactor sites without
additional site-specific approvals from
the Commission. The environmental
assessment and finding of no significant
impact on which this determination is
based are available for inspection at the
NRC Public Document Room, O-1F23,
11555 Rockville Pike, Rockville, MD.
Single copies of the environmental
assessment and finding of no significant
impact are available from Jayne M.
McCausland, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6219, e-
mail jmm2@nrc.gov.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
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requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, Approval Number 3150—
0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
Commission issued an amendment to 10
CFR Part 72. The amendment provided
for the storage of spent nuclear fuel in
cask systems with designs approved by
the NRC under a general license. Any
nuclear power reactor licensee can use
cask systems with designs approved by
the NRC to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s CoC, and the
conditions of the general license are
met. In that rule, four spent fuel storage
casks were approved for use at reactor
sites and were listed in 10 CFR 72.214.
That rule envisioned that storage casks
certified in the future could be routinely
added to the listing in § 72.214 through
the rulemaking process. Procedures and
criteria for obtaining NRC approval of
new spent fuel storage cask designs
were provided in Part 72, Subpart L.

The alternative to this action is to
withhold approval of this new design
and issue a site-specific license to each
utility that proposes to use the casks.
This alternative would cost both the
NRC and utilities more time and money
for each site-specific license.
Conducting site-specific reviews would
ignore the procedures and criteria
currently in place for the addition of
new cask designs that can be used under
a general license, and would be in
conflict with NWPA direction to the
Commission to approve technologies for
the use of spent fuel storage at the sites
of civilian nuclear power reactors
without, to the maximum extent
practicable, the need for additional site
reviews. This alternative also would
tend to exclude new vendors from the
business market without cause and
would arbitrarily limit the choice of
cask designs available to power reactor
licensees. This final rulemaking will
eliminate the above problems and is
consistent with previous Commission
actions. Further, the rule will have no
adverse effect on public health and
safety.

The benefit of this rule to nuclear
power reactor licensees is to make
available a greater choice of spent fuel
storage cask designs that can be used
under a general license. The new cask
vendors with casks to be listed in
§72.214 benefit by having to obtain
NRC certificates only once for a design
that can then be used by more than one
power reactor licensee. The NRC also
benefits because it will need to certify
a cask design only once for use by
multiple licensees. Casks approved
through rulemaking are to be suitable
for use under a range of environmental
conditions sufficiently broad to
encompass multiple nuclear power
plants in the United States without the
need for further site-specific approval
by NRC. Vendors with cask designs
already listed may be adversely
impacted because power reactor
licensees may choose a newly listed
design over an existing one. However,
the NRC is required by its regulations
and NWPA direction to certify and list
approved casks. This rule has no
significant identifiable impact or benefit
on other Government agencies.

Based on this discussion of the
benefits and impacts of the alternatives,
the NRC concludes that the
requirements of the final rule are
commensurate with the Commission’s
responsibilities for public health and
safety and the common defense and
security. No other available alternative
is believed to be as satisfactory, and
thus, this action is recommended.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This rule affects only the licensing and
operation of nuclear power plants,
independent spent fuel storage facilities,
and Transnuclear, Inc. The companies
that own these plants do not fall within
the scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the Small Business
Size Standards set out in regulations
issued by the Small Business
Administration at 13 CFR Part 121.

Backfit Analysis

The NRC has determined that the
backfit rule (§50.109 or § 72.62) does
not apply to this final rule because this
amendment does not involve any
provisions that would impose backfits
as defined in the backfit rule. Therefore,
a backfit analysis is not required.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2224, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).
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2.In §72.214, Certificate of
Compliance (CoC) 1029 is added to read
as follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1029.

Initial Certificate Effective Date:
February 5, 2003.

SAR Submitted by: Transnuclear, Inc.

SAR Title: Final Safety Analysis
Report for the Standardized Advanced
NUHOMSH Horizontal Modular Storage
System for Irradiated Nuclear Fuel.

Docket Number: 72-1029.

Certificate Expiration Date: February
6, 2023.

Model Number: Standardized
Advanced NUHOMSO —24PT1.

Dated at Rockville, Maryland, this 17th day
of December, 2002.

For the Nuclear Regulatory Commission.
William D. Travers,
Executive Director for Operations.
[FR Doc. 03—155 Filed 1-3—03; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-53—-AD; Amendment
39-12996; AD 2002-26-08]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, DC-9-20,
DC-9-30, DC-9-40, and DC-9-50
Series Airplanes; and Model DC-9-81
(MD-81), DC-9-82 (MD-82), DC—9-83
(MD-83), DC-9-87 (MD-87), and MD-88
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas DC-9-10, DC-9-20, DC-9-30,
DC-9-40, and DC-9-50 series airplanes;
and Model DC-9-81 (MD-81), DC-9-82
(MD-82), DC-9-83 (MD-83), DC-9-87
(MD-87), and MD-88 airplanes. This
amendment requires replacement of the
emergency power switch knob on the
overhead switch panel in the flight
compartment with a new, improved
knob made of non-conductive material.
The actions specified by this AD are
intended to prevent the knob from
conducting electricity, which could
result in delivery of an electrical shock
and consequent injury to flightcrew or

maintenance personnel. This action is
intended to address the identified
unsafe condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Aircraft
Group, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Elvin K. Wheeler, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5344;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-9-10, DC-9-20, DC—
9-30, DC-9-40, and DC-9-50 series
airplanes; and Model DC-9-81 (MD-
81), DC-9-82 (MD-82), DC-9-83 (MD-
83), DC-9-87 (MD-87), and MD-88
airplanes was published in the Federal
Register on August 16, 2002 (67 FR
53527). That action proposed to require
replacement of the emergency power
switch knob on the overhead switch
panel in the flight compartment with a
new, improved knob made of non-
conductive material.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Withdraw Proposed AD or
Extend Compliance Time

One commenter asks the FAA to
withdraw the proposed AD for the
following reasons:

* The proposed AD states that one
mechanic received a shock during

maintenance, and the commenter notes
that it is not likely that the problem
exists or will develop in other switches.
The commenter operates 74 Model DC—
9 series airplanes, and over the past 21
years in service there have been no
reported incidents by pilots or
mechanics while operating the
emergency power switch. The pilots and
mechanics have operated the emergency
power switches over half a million
times.

» Receiving a shock from the power
switch does not pose a substantial
hazard to the continued airworthiness of
the aircraft. The reason for this is that
99 percent of power switch operations
are performed while the airplane is
parked at the gate, when the pilot
performs a pre-flight check, or when a
mechanic performs a maintenance
service check. If the pilot or mechanic
did receive a shock from the power
switch, a discrepancy form would be
filled out and the switch would be
replaced.

The same commenter asks that, as an
alternative to withdrawing the proposed
AD, the compliance time for
replacement of the switch be extended
from 6 months to 24 months, using the
lead-time of the parts and scheduled
maintenance interval criteria, as
follows:

e In the proposed AD the FAA
estimates that 1,079 airplanes of U.S.-
registry are affected. At the time the
proposed AD was issued, the
manufacturer had no knobs in stock,
and 374 on order, with a due date near
the end of 2002. There is a 160-day lead
time on orders for the power switch
knob; therefore, the fleet cannot be
outfitted until the knobs are received.

» Because the commenter’s C-check is
performed at 20-month intervals, it
would have less impact on operations if
the knobs could be changed during a C-
check. This would eliminate special
routing of airplanes or special
distribution of the knobs. In addition, as
stated in Boeing Alert Service Bulletin
DC9-24A189 (referenced in the
proposed AD as the appropriate source
of service information for
accomplishment of the actions), the
opening of the forward overhead switch
panel would not be required, “based on
knowledge of mechanic performing
replacement of knob assembly on
emergency power switch.” This would
allow one set of mechanics to replace
the knobs and would eliminate
unnecessary steps.

We partially agree with the
commenter, as follows:
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* We do not agree to withdraw the
proposed AD. As specified in the
Discussion section of the proposed AD,
“Investigation revealed that terminals
within the switch had shorted to the
switch shaft. Due to the design of the
emergency power system, this switch is
not grounded. The capacity of the
emergency power switch knob to
conduct electricity, if not corrected,
could result in delivery of an electrical
shock and consequent injury to
flightcrew or maintenance personnel.”
Further, the existing power switch must
be replaced with a non-conductive
material in order to preclude the
possibility of an electrical shock to
personnel, which could happen either
in flight or before takeoff. The final rule
will be issued accordingly.

* We do agree to extend the
compliance time somewhat for the
replacement of the switch. We have
reviewed and approved Boeing Alert
Service Bulletin DC9-24A189, Revision
01, dated August 5, 2002, excluding
Evaluation Form; and Revision 02,
dated October 8, 2002, excluding
Evaluation Form; as additional sources
of service information for
accomplishment of the actions. Revision
02 extends the compliance time
recommended in the original issue of
the service bulletin from 6 to 12 months,
as parts will be available within that
timeframe. The changes in Revisions 01
and 02 are not substantive, meaning that
airplanes modified per those service
bulletins are not subject to any
additional work. However, we have
changed paragraph (a) of this final rule
to refer to Revision 02 of the service
bulletin as the appropriate source of
service information for the actions in
that paragraph. In addition, we have
added a new paragraph (b) to the final
rule (and reordered subsequent
paragraphs accordingly) to give credit
for replacements done before the
effective date of this AD according to
the original issue and Revision 01 of the
service bulletin. To follow the
compliance time specified in Revision
02 of the service bulletin, we have
extended the compliance time for the
replacement to within 12 months after
the effective date of this AD. Paragraph
(a) of this final rule has been changed
accordingly.

Request To Extend Compliance Time

Two commenters ask that the
compliance time specified in the
proposed AD be extended from 6 to 12
months. A third commenter states that,
although there are concerns about parts
availability, if Boeing can provide an
adequate supply of parts to meet the
overnight inspection schedule, a

compliance time of 6 months can be
met. The two commenters note that
although Revision 01 of the referenced
service bulletin was released on August
5, 2002, to reset the start date of the
original issue of the service bulletin,
only 300 parts were available at that
time. One commenter adds that the FAA
is currently reviewing Revision 02 of the
service bulletin which extends the
compliance time to 12 months to
accommodate availability of parts. Both
commenters state that the proposed AD
should be changed to reflect the latest
revision of the service bulletin with the
extended compliance time, which
allows time for Boeing to produce an
adequate number of parts.

As described previously, we have
reviewed and approved Revision 02 of
the service bulletin and agree to extend
the compliance time for the replacement
required by this final rule to within 12
months after the effective date of this
AD.

Explanation of Editorial Change

We have changed the service bulletin
citation throughout this final rule to
exclude the Evaluation Form. (The form
is intended to be completed by
operators and submitted to the
manufacturer to provide input on the
quality of the service bulletin; however,
this AD does not include such a
requirement.)

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 1,904
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
1,079 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required replacement,
and that the average labor rate is $60 per
work hour. Required parts will cost
approximately $250 per airplane. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$334,490, or $310 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD

were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-08 McDonnell Douglas:
Amendment 39-12996. Docket 2002—
NM-53-AD.

Applicability: Model DC-9-11, DC-9-12,

DC-9-13, DC-9-14, DC-9-15, DC-9-15F,
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DC-9-21, DC-9-31, DC-9-32, DC-9-32 (VC-
9C), DC-9-32F, DC-9-33F, DC-9-34, DC-9—
34F, DC-9-32F (C-9A, C-9B), DC-9-41, DC—-
9-51, DC-9-81 (MD-81), DG-9-82 (MD-82),
DC-9-83 (MD-83), DC-9-87 (MD-87), and
MD-88 airplanes; as listed in Boeing Alert
Service Bulletin DC9-24A189, dated
December 12, 2001; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the emergency power switch
knob from conducting electricity, which
could result in delivery of an electrical shock
and consequent injury to flightcrew or
maintenance personnel, accomplish the
following:

Replacement

(a) Within 12 months after the effective
date of this AD, replace the emergency power
switch knob on the overhead switch panel in
the flight compartment with a new, improved
knob, having part number 4957249-9, made
of non-conductive material, according to the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC9-24A189, Revision 02,
dated October 8, 2002; excluding Evaluation
Form.

(b) Replacements done before the effective
date of this AD according to Boeing Alert
Service Bulletin DC9-24A189, dated
December 12, 2001; or Revision 01, dated
August 5, 2002; both excluding Evaluation
Form, are acceptable for compliance with the
replacement required by paragraph (a) of this
AD.

Part Installation

(c) As of the effective date of this AD, no
person shall install an emergency power
switch knob having part number 4957249-1,
4957249-501, or 4957249-503, on the
overhead switch panel in the flight
compartment of any airplane.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The replacement shall be done in
accordance with Boeing Alert Service
Bulletin DC9-24A189, Revision 02, dated
October 8, 2002, excluding Evaluation Form.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Data and Service Management,
Dept. C1-L5A (D800—-0024). Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(g) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 24, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—-30 Filed 1-3—-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-78-AD; Amendment
39-12998; AD 2002-26-10]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas DC-9-10, —20, —30, —40, and
—50 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain McDonnell
Douglas DC-9-10, —20, —30, —40, and
—50 series airplanes, that currently
requires a one-time visual inspection to
determine the modification status of the
corners of the forward lower cargo
doorjamb; low-frequency eddy current

or X-ray inspections to detect cracks of
the fuselage skin and doubler at all
corners of the forward lower cargo
doorjamb; various follow-on repetitive
inspections; and modification, if
necessary. This amendment retains
those requirements but requires certain
high-frequency, rather than low-
frequency, eddy current inspections for
certain conditions. The actions specified
by this AD are intended to detect and
correct cracking, which could result in
rapid decompression of the fuselage and
consequent reduced structural integrity
of the airplane. This action is intended
to address the identified unsafe
condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
McDonnell Douglas Service Bulletin
DC9-53-277, Revision 01, dated June
16, 1999, excluding Evaluation Form, as
listed in the regulations, is approved by
the Director of the Federal Register as of
February 10, 2003.

The incorporation by reference of
McDonnell Douglas Service Bulletin
DC9-53-277, dated September 30, 1996,
was approved previously by the Director
of the Federal Register as of May 22,
1998 (63 FR 19180, April 17, 1998).
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Aircraft
Group, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM—-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5324; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98-08-24,
amendment 39-10473 (63 FR 19180,
April 17, 1998), which is applicable to
certain McDonnell Douglas Model DC—
9-10, —20, —30, —40, and —-50 series
airplanes, and Model C-9 (military)
airplanes, was published in the Federal
Register on August 30, 2002 (67 FR
55732). The action proposed to require
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a one-time visual inspection to
determine the modification status of the
corners of the forward lower cargo
doorjamb; low-frequency eddy current
(LFEQ) inspections to detect cracks of
the fuselage skin and doubler at all
corners of the forward lower cargo
doorjamb; various follow-on repetitive
inspections; and modification, if
necessary. The action also proposed to
retain the existing requirements, but
require certain high-frequency, rather
than low-frequency, eddy current
inspections for certain conditions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Extend Repetitive
Inspection Interval

One commenter asks that the
repetitive inspection interval specified
in paragraph (b)(1)(i)(A) of the proposed
AD be extended from 3,500 landings to
3,860 landings. The commenter states
that this would permit inspection of
affected areas during a scheduled
maintenance visit.

The FAA does not agree with the
commenter’s request. Insufficient
supporting data were provided to us to
substantiate the request. In developing
an appropriate compliance time for this
action, we considered not only the
degree of urgency associated with
addressing the subject unsafe condition,
but the manufacturer’s recommendation
as to an appropriate compliance time,
and the practical aspect of
accomplishing the required inspections
within an interval of time that parallels
normal scheduled maintenance for the
majority of affected operators. No
change to the final rule is necessary in
this regard.

Request for Deferral of Upgrade or
Replacement of Previously Approved
Repairs

The same commenter asks that
upgrade or replacement of certain
repairs, as specified in paragraph (c) of
the proposed AD, be deferred for a
period of 24 months, providing the high
frequency eddy current (HFEC)
inspections find no evidence of
cracking. The commenter states that this
would pertain to an existing repair or
modification that is not in accordance
with the published structural repair
manual (SRM) or rework drawing
specifications, but has been approved
for static strength by an original
equipment manufacturer or FAA

Designated Engineering Representative
(DER).

We do not agree with the commenter.
We have conducted further analysis of
this issue in conjunction with the
manufacturer, and we have determined
that, for the corners of the forward lower
cargo door jamb that have been
modified, but not in accordance with
the DC-9 SRM or service rework
drawing, an initial HFEC inspection of
the fuselage skin adjacent to the existing
repairs would not detect any cracking
under the repairs. The absence of
cracking outside a repaired area does
not indicate that an acceptable level of
safety is being maintained, since
possible cracking under the repairs
could grow rapidly and extend out from
under the repaired area. No change to
paragraph (c) of the final rule is
necessary in this regard.

Request To Change Certain Language in
Preamble

The same commenter states that the
proposed AD should explicitly state that
the new AD supersedes and cancels the
requirements of the existing AD, to
avoid a duplicate compliance
requirement.

We do not agree with the commenter;
the requested language is already in the
proposed AD. The Summary section of
the proposed AD states, ‘“This document
proposes the supersedure of an existing
airworthiness directive * * * The
Summary section also specifies that the
proposed AD retains the requirements
in the existing AD, but requires HFEC
rather than low frequency eddy current
inspections for certain conditions. No
change to the final rule is necessary in
this regard.

Explanation of Editorial Change

We have changed the service bulletin
citation throughout this final rule to
exclude the Evaluation Form. (The form
is intended to be completed by
operators and submitted to the
manufacturer to provide input on the
quality of the service bulletin; however,
this AD does not include such a
requirement.)

Explanation of Changes to Final Rule

In the Summary section of the
proposed AD, we inadvertently omitted
identification of the X-ray inspection to
detect cracks, which was required by
AD 98-08-24. That inspection was,
however, identified in the actions
required by the proposed AD. We have
changed the Summary section of this
AD to include the following phrase:

“* * * ]ow-frequency eddy current or

X-ray inspections to detect cracks
* ok %

The language in paragraph (f)(3) of the
proposed AD has been changed from
“An alternative method of compliance
for any inspection or repair * * *” to
“An alternative method of compliance
that provides an acceptable level of
safety may be used for any repair
* * * to clarify that a DER is not
permitted to approve an inspection
method.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 899
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
622 airplanes of U.S. registry will be
affected by this AD.

The inspection that is currently
required by AD 98-08-24, and retained
in this AD, takes approximately 1 work
hour per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required actions is
estimated to be $60 per airplane.

Should an operator be required to
accomplish an eddy current inspection,
it will take approximately 1 work hour
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of an eddy current inspection required
by this AD is estimated to be $60 per
airplane.

Should an operator be required to
accomplish the modification, it will take
approximately 14 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$936 or $2,807 per airplane, depending
on the service kit purchased. Based on
these figures, the cost impact of the
modification required by this AD is
estimated to be $1,776 or $3,647 per
airplane.

No change to the parts cost or work
hour estimate is anticipated as a result
of the new actions included in this AD.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking



Federal Register/Vol. 68, No. 3/Monday, January 6, 2003/Rules and Regulations

475

actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10473 (63 FR
19180, April 17, 1998), and by adding
a new airworthiness directive (AD),
amendment 39-12998, to read as
follows:

2002-26-10 Boeing: Amendment 39-12998.

Docket 2001-NM-78-AD. Supersedes
AD 98-08-24, Amendment 39-10473.

Applicability: Model DC-9-11, DC-9-12,
DC-9-13, DC-9-14, DC-9-15, and DC-9-15F
airplanes; DC-9-21 airplanes; DC-9-31, DC—
9-32, DC-9-32 (VC-9C), DC-9-32F, DC-9—
33F, DC-9-34, DC-9-34F, and DC-9-32F (C—
9A, C-9B) airplanes; DC-9-41 airplanes; and
DC-9-51 airplanes; certificated in any
category; as listed in McDonnell Douglas
Service Bulletin DC9-53-277, Revision 01,
dated June 16, 1999, excluding Evaluation
Form.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking in the
fuselage skin or doubler at the corner of the
forward lower cargo doorjamb, which could
result in rapid decompression of the fuselage
and consequent reduced structural integrity
of the airplane, accomplish the following:

Note 2: Where there are differences
between the service bulletin and the AD, the
AD prevails.

Note 3: This AD is related to AD 96-13—
03, amendment 39-9671; and AD 94-03-01,
amendment 39-8807. This AD will affect
Principal Structural Element (PSE) 53.09.001
of the DC-9 Supplemental Inspection
Document (SID).

One-time Inspection

(a) Prior to the accumulation of 48,000 total
landings, or within 3,500 landings after May
22, 1998 (the effective date of AD 98—08—24,
amendment 39-10473), whichever occurs
later: Perform a one-time general visual
inspection to determine if the corners of the
forward lower cargo doorjamb have been
modified.

Note 4: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Follow-On Actions: Unmodified Doorjamb

(b) If the general visual inspection required
by paragraph (a) of this AD reveals that the

corners of the forward lower cargo doorjamb
have not been modified: Before further flight,
perform a low-frequency eddy current (LFEC)
or X-ray inspection to detect cracks of the
fuselage skin and doubler at all corners of the
forward lower cargo doorjamb, in accordance
with McDonnell Douglas Service Bulletin
DC9-53-277, dated September 30, 1996; or
Revision 01, dated June 16, 1999, excluding
Evaluation Form. After the effective date of
this AD, Revision 01 of the service bulletin
must be used.

(1) If no cracking is detected during the
LFEC or X-ray inspection required by this
paragraph, accomplish the requirements of
either paragraph (b)(1)(i) or (b)(1)(ii) of this
AD.

(i) Option 1. Repeat the inspections as
follows until the actions specified in
paragraph (b)(1)(ii) of this AD are
accomplished:

(A) If the immediately preceding
inspection was conducted using LFEC
techniques, conduct the next inspection
within 3,500 landings; or

(B) If the immediately preceding inspection
was conducted using X-ray techniques,
conduct the next inspection within 2,850
landings.

(ii) Option 2. Before further flight, modify
the corners of the forward lower cargo
doorjamb, in accordance with the service
bulletin. Within 28,000 landings after
accomplishment of that modification,
perform a high-frequency eddy current
(HFEC) inspection to detect cracks on the
skin adjacent to the modification, in
accordance with the service bulletin. Repeat
the HFEC inspection thereafter at intervals
not to exceed 20,000 landings.

(A) If no crack is detected on the skin
adjacent to the modification during any
HFEC inspection required by this paragraph:
Repeat the HFEC inspection thereafter at
intervals not to exceed 20,000 landings.

(B) If any crack is detected on the skin
adjacent to the modification during any
HFEC inspection required by this paragraph:
Before further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA.

(2) If any crack is found during any LFEC
or X-ray inspection required by this
paragraph and the crack is 2 inches or less
in length: Before further flight, modify it in
accordance with the service bulletin. Within
28,000 landings after accomplishment of the
modification, perform an HFEC inspection to
detect cracks on the skin adjacent to the
modification, in accordance with the service
bulletin.

(i) If no crack is detected during the HFEC
inspection required by this paragraph: Repeat
the HFEC inspection thereafter at intervals
not to exceed 20,000 landings.

(ii) If any crack is detected during the
HFEC inspection required by this paragraph:
Before further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles ACO.

(3) If any crack is found during any LFEC
or X-ray inspection required by this
paragraph and the crack is greater than 2
inches in length: Before further flight, repair
it in accordance with a method approved by
the Manager, Los Angeles ACO.
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Follow-On Actions: Doorjamb Modified per
Other Than Structural Repair Manual/
Drawing

(c) If the general visual inspection required
by paragraph (a) of this AD reveals that the
corners of the forward lower cargo doorjamb
have been modified, but not in accordance
with the DC-9 SRM or Service Rework
Drawing: Before further flight, repair it in
accordance with a method approved by the
Manager, Los Angeles ACO.

Follow-On Actions: Doorjamb Modified per
SRM/Drawing

(d) If the general visual inspection required
by paragraph (a) of this AD reveals that the
corners of the forward lower cargo doorjamb
have been modified in accordance with the
DC-9 SRM or Service Rework Drawing:
Within 28,000 landings since
accomplishment of that modification, or
within 3,500 landings after May 22, 1998, or
before the accumulation of 48,000 total
landings, whichever occurs latest, perform an
HFEC inspection to detect cracks on the skin
adjacent to the modification, in accordance
with McDonnell Douglas Service Bulletin
DC9-53-277, dated September 30, 1996; or
Revision 01, dated June 16, 1999, excluding
Evaluation Form. After the effective date of
this AD, Revision 01 of the service bulletin
must be used. Repeat the HFEC inspection
thereafter at intervals not to exceed 20,000
landings.

(1) If no crack is detected during any HFEC
inspection required by this paragraph: Repeat
the HFEC inspection thereafter at intervals
not to exceed 20,000 landings.

(2) If any crack is detected during any
HFEC inspection required by this paragraph:
Before further flight, repair it in accordance
with a method approved by the Manager, Los
Angeles ACO.

(e) Accomplishment of the actions required
by this AD constitutes terminating action for
inspections of PSE 53.09.001 (reference
McDonnell Douglas Model DC-9 SID)
required by AD 96-13-03, amendment 39—
9671.

Alternative Methods of Compliance

(f)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

(2) Alternative methods of compliance
approved in accordance with AD 98-08-24,
amendment 39-10473; AD 94-03-01,
amendment 39-8807; or AD 96-13-03,
amendment 39-9671; are acceptable for
compliance with the applicable requirements
of this AD.

(3) An alternative method of compliance
that provides an acceptable level of safety
may be used for any repair required by this
AD, if it is approved by a Boeing Company
Designated Engineering Representative (DER)
who has been authorized by the Manager, Los
Angeles ACO, to make such findings.

Note 5: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with §§ 21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(h) Unless otherwise provided in this AD,
the actions shall be done in accordance with
McDonnell Douglas Service Bulletin DC9—
53-277, dated September 30, 1996; or
McDonnell Douglas Service Bulletin DC9—
53-277, Revision 01, dated June 16, 1999,
excluding Evaluation Form.

(1) The incorporation by reference of
McDonnell Douglas Service Bulletin DC9—
53-277, Revision 01, dated June 16, 1999,
excluding Evaluation Form, is approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) The incorporation by reference of
McDonnell Douglas Service Bulletin DC9—
53-277, dated September 30, 1996, was
approved previously by the Director of the
Federal Register as of May 22, 1998 (63 FR
19180, April 17, 1998).

(3) Copies may be obtained from Boeing
Commercial Aircraft Group, Long Beach
Division, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Data and
Service Management, Dept. C1-L5A (D800—
0024). Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Effective Date

(i) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 24, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—-29 Filed 1-3—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-85-AD; Amendment
39-13003; AD 2002-26-15]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that requires repetitive
inspections to detect evidence of wear
damage in the area at the interface
between the vertical stabilizer and
fuselage skin, and corrective actions, if
necessary. This amendment also
provides for an optional terminating
action for the repetitive inspections. The
actions specified by this AD are
intended to detect and correct wear
damage of the fuselage skin, which
could result in thinning and cracking of
the fuselage skin, and consequent in-
flight depressurization of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Rick
Kawaguchi, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-1153; fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747 series airplanes was
published in the Federal Register on
May 30, 2002 (67 FR 37734). That action
proposed to require repetitive
inspections to detect evidence of wear
damage in the area at the interface
between the vertical stabilizer and
fuselage skin, and corrective actions, if
necessary. That action also proposed to
provide for an optional terminating
action for the repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.
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Request To Change Cost Impact

One commenter states that the work
hours cited in the cost impact section of
the proposed AD are significantly
understated. The commenter notes that
the hours for access and restoration
have been omitted from the cost figures,
so the true cost impact is not specified.
The commenter states that access and
restoration tasks do not routinely occur
during scheduled maintenance visits in
this instance. The commenter adds that
18 hours are necessary to gain access,
perform the inspection and terminating
action, and restore the airplane. The
commenter asks that the cost impact
section be changed to 18 hours for these
actions.

The FAA agrees that access to the area
under the vertical seal is not a task
normally accomplished during routine
maintenance, and the work hours
required for access and closeup should
be added. We have changed the work
hours for the inspection specified in the
cost impact section to 12 work hours;
the optional terminating action will
remain at 6 work hours, as it can be
done immediately following the
inspection, before closeup.

Request To Change Limits for
Allowable Wear Damage

One commenter states that the
definition for the limits for allowable
skin damage as specified in the
structural repair manual (SRM) was
recently revised, and the damage limits
have been reduced. The commenter
adds that Section 3 of the referenced
service bulletin specifies these new
allowable damage limits in the
Accomplishment Instructions. The
commenter asks that the proposed AD
be changed to refer to the service
bulletin or list the revision date of the
appropriate SRM to assure operators use
the new limits for allowable damage.

We do not agree with the commenter.
Operators should use the new allowable
damage limits cited in the service
bulletin or they may not be evaluating
existing blendouts against the proper
limits. However, we have determined
that evaluation of existing blendouts
against the old damage limits will not
compromise an acceptable level of
safety. Regarding new repairs, paragraph
(a)(2) of the proposed AD requires that
operators repair and refinish the skin
per the service bulletin. In order to
comply with this requirement, operators
must use the allowable limits specified
in the service bulletin. No change to the
final rule is necessary in this regard.

Request Credit for Previous Inspections
and Terminating Action

One commenter asks that credit be
given for the inspections and
terminating action required by the
proposed AD, if done before the
effective date of the proposed AD per
Boeing Service Bulletin 747-53-2192,
dated July 21, 1981. The commenter
states that the service bulletin
referenced in the proposed AD includes
a provision that specifies such credit.

We agree that credit can be given
under certain explicit conditions.
Service Bulletin 747-53-2192 specifies
that, for airplanes having line numbers
0001 through 0414 inclusive, there is an
option of using enamel coating or BMS
10-86 Teflon-filled coating. If operators
can confirm that BMS 10-86 Teflon-
filled coating was used, and the new
allowable damage limits specified in
Boeing Alert Service Bulletin 747—
53A2478 (referenced in the proposed
AD as the appropriate source of service
information for accomplishment of the
actions specified) are met, then no more
work is necessary. A new paragraph (c)
has been added to this final rule to
provide credit if the conditions are met.

Request Credit for Inspections Done per
Certain Maintenance Procedures

One commenter states that the Boeing
Model 747 Maintenance Planning
Document (MPD) recommends
inspections of the affected areas of the
fuselage skin at no greater than “D”
check intervals. The commenter adds
that the Corrosion Prevention and
Control Program (CPCP) recommends
inspections of the exterior surface of the
fuselage skin for corrosion and other
discrepancies at 5-year intervals. Based
on these requirements, the commenter
does the inspections required by the
proposed AD earlier than the 6,000-
flight-cycle compliance time specified
for the repetitive inspections. The
commenter also adds that, since the
existing inspection programs already
require inspections more frequently,
there is no additional safety to be gained
from promulgation of the proposed AD.
The commenter asks that credit be given
for the repetitive inspections required
by paragraph (a)(1) of the proposed AD
if done as part of these maintenance
programs.

Based on operator reports of wear
damage of the fuselage skin at the
interface area of the vertical stabilizer
seal and fuselage skin, we do not agree
with the commenter that existing
maintenance programs are providing
acceptable levels of safety. Additionally,
this area is not accessed by all operators
during scheduled maintenance visits, as

specified previously under ‘“Request to
Change Cost Impact,” so no change to
the final rule is necessary in this regard.
However, under the provisions of
paragraph (d) of the final rule, we may
approve requests for alternate
inspections if data are submitted to
substantiate that the inspections are
equivalent and that repairs and any
existing wear meet the allowable
damage limits specified in the
referenced service bulletin.

Request To Change Paragraphs (a)(2)
and (b)

One commenter states that paragraph
(b) of the proposed AD allows
refinishing of the fuselage skin with
BMS 10-86 Teflon-filled coating as
terminating action for the proposed
inspections. The commenter notes that
there are other Teflon-filled coatings
that are equivalent or better than BMS
10-86, and operators may already be
using these “equivalent” coatings in
their paint specifications. The
commenter asks that, if the proposed
AD is deemed necessary, paragraphs
(a)(2) and (b) be changed to allow the
use of other Teflon-filled coatings with
equivalent abrasion resistant properties.

We do not agree with the commenter’s
request, as no supporting data were
provided to us to substantiate the
request. However, under the provisions
of paragraph (d) of the final rule, we
may approve requests for the use of
other Teflon-filled coatings if data are
submitted to substantiate that such
coatings would provide an acceptable
level of safety.

Request To Reconsider Terminating
Action

One commenter states that paragraphs
(a)(2) and (b) of the proposed AD allow
the one-time application of Teflon-filled
paint coating as terminating action for
the repetitive inspections required by
paragraph (a)(1) of the proposed AD.
The commenter states that the proposed
AD seems to indicate that the external
paint will never again be removed and
replaced, but is reapplied on an
irregular basis. The commenter adds
that, if this problem is as serious as
alleged, a one-time application of a
Teflon-filled paint coating to the
exterior of the airplane would not
provide a realistic terminating action.
The paint will have to be reapplied
whenever the external paint is stripped
and refinished.

We do not agree with the commenter.
If the external paint is stripped,
refinishing the skin with BMS 10-86
Teflon-filled coating is required to
remain in compliance with paragraph
(a)(2) of this AD. Therefore, no change
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to the final rule is necessary in this
regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 1,104 Boeing
Model 747 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 253 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 12 work
hours per airplane (including time
required to gain access and to close up)
to accomplish the required inspection,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $182,160, or $720 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Should an operator elect to
accomplish the proposed optional
terminating action per paragraph (b) of
this AD, it would take approximately 6
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the optional termination
action would be $360 per airplane.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-15 Boeing: Amendment 39-13003.
Docket 2002-NM—-85—AD.

Applicability: Model 747 series airplanes,
as listed in Boeing Alert Service Bulletin
747-53A2478, dated February 7, 2002;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct wear damage of the
fuselage skin in the area at the interface
between the vertical stabilizer and fuselage
skin, which could result in thinning and
cracking of the fuselage skin, and consequent
in-flight depressurization of the airplane,
accomplish the following:

Inspections for Damage/Corrective Actions

(a) Prior to the accumulation of 15,000 total
flight cycles, or within 1,200 flight cycles
after the effective date of this AD, whichever
occurs later: Perform a detailed inspection to
detect evidence of wear damage of the
fuselage skin at the interface area of the
vertical stabilizer seal and fuselage skin, per
Boeing Alert Service Bulletin 747-53A2478,
dated February 7, 2002.

(1) If no wear damage of the fuselage skin
is detected or any existing blendout is within
the structural repair manual (SRM) allowable
damage limits: Repeat the detailed inspection
at intervals not to exceed 6,000 flight cycles.

(2) If any wear damage of the fuselage skin
is detected or any existing blendout exceeds
the allowable damage limits specified in the
SRM: Before further flight, repair the vertical
stabilizer seal interface and refinish the skin
with BMS 10-86 Teflon-filled coating, per
the alert service bulletin. Accomplishment of
the repair and refinishing is terminating
action for the repetitive inspections required
by paragraph (a)(1) of this AD.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Optional Terminating Action

(b) Refinishing the fuselage skin with BMS
10-86 Teflon-filled coating, per Boeing Alert
Service Bulletin 747-53A2478, dated
February 7, 2002, terminates the repetitive
inspections required by paragraph (a)(1) of
this AD.

Previously Accomplished Inspections and
Terminating Action

(c) Inspections and terminating action done
before the effective date of this AD per
Boeing Service Bulletin 747-53-2192, dated
July 21, 1981, are acceptable for compliance
with the corresponding actions required by
this AD, provided BMS 10-86 Teflon-filled
coating was used, and the new allowable
damage limits specified in Boeing Alert
Service Bulletin 747-53A2478, dated
February 7, 2002, are met.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.
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Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Alert Service Bulletin 747-53A2478,
dated February 7, 2002. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
Washington 98124-2207. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 24, 2002.
Charles D. Huber,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-26 Filed 1-3-03; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM—-402—-AD; Amendment
39-12997; AD 2002-26-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757-200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 757—
200 series airplanes with stowage bins
installed forward of door 2 at Station
680. This AD requires a one-time
inspection to determine if a certain
intercostal is installed for support of the
overhead stowage bin(s) at Station 680,
and follow-on actions, if necessary. This
action is necessary to prevent failure of
the stowage bin attachment fitting at
Station 680, which could result in the
overhead stowage bin falling onto the
passenger seats below and injuring
passengers or impeding the evacuation
of passengers in an emergency. This

action is intended to address the
identified unsafe condition.
DATES: Effective February 10, 2003.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
David Crotty, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-1675; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 757-200 series airplanes with
stowage bins installed forward of door
2 at Station 680 was published in the
Federal Register on May 15, 2002 (67
FR 34639). That action proposed to
require a one-time inspection to
determine if a certain intercostal is
installed for support of the overhead
stowage bin(s) at Station 680, and
follow-on actions, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received. One commenter
states that it offers no comments
because it does not operate any affected
airplanes.

Extend Compliance Time for
Installation of Intercostal(s)

Several commenters request that the
FAA extend the compliance time for
installation of the intercostal(s), if
necessary, from 24 months to 60 months
after the effective date of the AD. The
commenters point out that the time
required to gain access for installing the
intercostal(s) is significant (the
commenters estimate 65 work hours is
needed to gain access, install, and close
up), and the proposed 24-month
compliance time would not allow most
operators to accomplish the proposed

actions during a heavy maintenance
visit. The commenters also state that,
based on preliminary inspections, a
significant portion of the airplane fleet
may be without the subject intercostal.
To ensure that an acceptable level of
safety is maintained if the compliance
time is extended to 60 months, the
commenters recommend
accomplishment of repetitive
inspections for cracking every 18
months.

The FAA concurs that extending the
compliance time for the installation of
the intercostal(s) is an acceptable
alternative to requiring installation of
the intercostal(s) within 24 months after
the effective date of this AD, provided
that repetitive inspections for cracking
are performed until the intercostal is
installed. Therefore, we have revised
paragraph (b) in this final rule to add
subparagraphs (b)(1) and (b)(2), which
specify the compliance alternatives.

Reduce Compliance Time for One-Time
Inspection

The same commenters who request
extension of the compliance time for
installing the intercostal also request
that we reduce the compliance time
from 24 months to 12 months for the
one-time inspection to determine if the
subject intercostal is installed. One of
the commenters explains that reducing
the compliance time in this way would
ensure that any structural damage is
found and fixed in a timely manner.

We do not concur with the request to
reduce the compliance time for the one-
time inspection. In developing an
appropriate compliance time for this
AD, we considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
and the time necessary to perform the
inspection. In light of all of these
factors, we find a 24-month compliance
time for completing the required
inspection to be warranted, in that it
represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety. No change is
necessary in this regard.

Request To Allow Stop-Drilling of
Cracks

Two commenters request that we
revise paragraph (c) of the proposed AD
to allow stop-drilling of any crack that
is found, instead of requiring repair
before further flight. The commenters
state that, following stop-drilling of the
crack, the affected overhead stowage bin
could be blocked out until an interim
repair is installed within 90 days. The
commenters state no justification for
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this request, but one commenter notes
that the stowage bins at Station 680 on
its airplanes are above a galley, so no
passenger sits under the subject stowage
bins.

We do not concur with the
commenters’ request. The commenters
provide no data to substantiate that their
request would provide an acceptable
level of safety. However, an affected
operator may request approval of an
alternative method of compliance as
provided by paragraph (d) of this AD.
We may consider approving such an
alternative method of compliance if data
are submitted to support that an
alternative repair method would
provide an acceptable level of safety. No
change is necessary in this regard.

Request To Issue Supplemental NPRM

The commenters who request
extension of the compliance time for
installation of the intercostal, reduction
of the compliance time for the initial
inspection, and inclusion of a provision
for stop-drilling cracks, recommend that
we issue a supplemental NPRM,
supported by a revised service bulletin.

We do not concur with the
commenters’ request. Under the
provisions of the Administrative
Procedure Act, we issue a supplemental
NPRM and reopen the period for public
comment when we determine that a
change to a proposed AD will either
increase the economic burden on an
operator or increase the scope of the
proposed AD. The change that we are
making to this AD—extension of the
compliance time for installing the
intercostal—does not increase the
economic burden on any operator nor
does it expand the scope of the
proposed AD. Also, the airplane
manufacturer has not issued a revised
service bulletin. For these reasons, as
well as the potentially adverse effect on
safety that delaying issuance of this
final rule may cause, we find it
unnecessary to issue a supplemental
NPRM. Thus, no change has been made
in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 403 Model
757—-200 series airplanes of the affected

design in the worldwide fleet. We
estimate that 219 airplanes of U.S.
registry will be affected by this AD.

The required inspection will take up
to 2 work hours per airplane (1 work
hour per side of the airplane), at the
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
U.S. operators is estimated to be up to
$26,280, or $120 per airplane.

Should an operator be required to do
the installation, it will take up to 2 work
hours per airplane (1 work hour per side
of the airplane), at the average labor rate
of $60 per work hour. Required parts
will cost approximately $1,310 per
airplane. Based on these figures, the cost
impact of this installation is estimated
to be $1,430 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons described above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulation (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-09 Boeing: Amendment 39-12997.
Docket 2000-NM—402—-AD.

Applicability: Model 757-200 series
airplanes, certificated in any category, as
listed in Boeing Service Bulletin 757-25—
0194, dated February 11, 1999, and having
stowage bins installed forward of door 2 at
Station 680.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the stowage bin
attachment fitting at Station 680, which
could result in the overhead stowage bin
falling onto the passenger seats below and
injuring passengers or impeding the
evacuation of passengers in an emergency,
accomplish the following:

One-Time Inspection

(a) Within 24 months after the effective
date of this AD, do a one-time general visual
inspection to determine if an intercostal is
installed between stringers 8 and 9 for
support of the overhead stowage bin at
Station 680, on the left and right sides of the
airplane, as applicable, according to Boeing
Service Bulletin 757-25-0194, dated
February 11, 1999. If an intercostal is
installed on each side that has an overhead
stowage bin at Station 680, no further action
is necessary.
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Note 2: For the purpose of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

Follow-On Actions

(b) For each side of the airplane that has
an overhead stowage bin at Station 680 but
no intercostal installed: Before further flight
after the inspection required by paragraph (a)
of this AD, do a detailed inspection for
cracking or damage of stringer 8 and the tie
rod mounting assembly according to Boeing
Service Bulletin 757-25-0194, dated
February 11, 1999. Then, do either paragraph
(b)(1) or (b)(2) of this AD.

Note 3: For the purpose of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) Repeat the detailed inspection for
cracking or damage of stringer 8 and the tie
rod mounting assembly every 18 months, and
within 60 months after the effective date of
this AD, do paragraph (b)(2) of this AD.

(2) Before further flight, install a new
intercostal between stringers 8 and 9,
according to the service bulletin. This
installation terminates the repetitive
inspections specified in paragraph (b)(1) of
this AD.

Repair of Cracking or Damage

(c) If any cracking or damage is found
during any detailed inspection required by
paragraph (b) of this AD: Before further flight,
and before installation of the intercostal,
repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Service Bulletin 757-25-1094, dated
February 11, 1999, excluding Evaluation
Form. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
form Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capital Street, NW., suite 700, Washington,
DC.

Effective Date

(g) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 24, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—-20 Filed 1-3-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-44—-AD; Amendment
39-13006; AD 2002-26-18]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, —700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
600, —700, —700C, —800, and —900 series
airplanes, that requires replacement of
the existing fueling float switch and
conduit assemblies in the main and
center fuel tanks with new, improved
assemblies. The actions specified by this
AD are intended to prevent fluid
contamination inside the fueling float
switch or chafing of the wiring to the in-
tank conduit, which could generate an

ignition source and consequent fire and
explosion in the fuel tank. This action
is intended to address the identified
unsafe condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Doug Pegors, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-1446; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737-600, =700, —700C, —800, and
—900 series airplanes was published in
the Federal Register on August 20, 2002
(67 FR 53893). That action proposed to
require replacement of the existing
fueling float switch and conduit
assemblies in the main and center fuel
tanks with new, improved assemblies.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Add Revised Service
Information

One commenter, the manufacturer,
asks that Boeing Alert Service Bulletin
737-28A1142, Revision 2, dated
November 26, 2002, be added to the
proposed AD as another source of
service information for accomplishment
of the specified actions. Boeing Alert
Service Bulletin 737—-28A1142, dated
February 7, 2002, was referenced in the
proposed AD as the appropriate source
of service information for
accomplishment of the actions.

The FAA agrees with the commenter.
We have reviewed and approved Boeing
Alert Service Bulletin 737-28A1142,
Revision 2, dated November 26, 2002.
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We find that the changes incorporated
in Revision 2 of the service bulletin are
not substantive, meaning that airplanes
modified per the original issue of the
service bulletin are not subject to any
additional work under Revision 2 of the
service bulletin. Therefore, we have
revised paragraph (a) of this final rule to
refer to Revision 2 of the service bulletin
as the appropriate source of service
information for the actions in that
paragraph. In addition, we have added
a new paragraph (b) to this final rule
(and reordered subsequent paragraphs
accordingly) to give credit for
replacements accomplished before the
effective date of this AD according to
the original issue of the service bulletin.

Request To Change Number of
Airplanes Affected

The same commenter asks that the
number of affected airplanes that is
specified in the Cost Impact section of
the proposed AD be changed. The
commenter provided supporting data
which confirms that the number of
airplanes in the worldwide fleet is 927,
and the number of U.S.-registered
airplanes is 421.

We agree with the commenter, as we
inadvertently specified the incorrect
numbers of affected airplanes in the
proposed AD. We have changed the Cost
Impact section in this final rule to
reflect the correct numbers of airplanes.

Request To Change Work Hours

One commenter states that the man
hours specified in the Cost Impact
section of the proposed AD are
conservative, and notes that the actual
man hours will be higher and will
increase the out-of-service time for its
airplanes.

Although the commenter does not
request a change, we infer that the
commenter would like the number of
work hours specified in the Cost Impact
section to be increased.

We do not agree to change the work
hours for the replacements. The number
of work hours necessary to accomplish
the replacements, as specified in the
Cost Impact section, is consistent with
the service bulletin. The number
represents the time necessary to perform
only the replacements actually required
by this AD. We recognize that, in
accomplishing the requirements of any
AD, operators may incur “incidental”
costs in addition to the “direct” costs.
The cost analysis in AD rulemaking
actions, however, typically does not
include incidental costs, such as the
time required to gain access and close
up, planning time, or time necessitated
by other administrative actions. Because
incidental costs may vary significantly

from operator to operator, they are
almost impossible to calculate.
Therefore, no change is made to the
final rule in this regard.

Explanation of Change to Final Rule

We have changed the compliance
time terminology specified in
paragraphs (a)(1), (a)(2), and (a)(3) of the
proposed AD from flight cycles to flight
hours in the final rule. We inadvertently
used the term “flight cycles,” in the
proposed AD; however, the referenced
service bulletin specifies “flight hours,”
and the proposed AD also should have
specified “flight hours.”

Conclusion

After careful review of the available
data, we have determined that air safety
and the public interest require the
adoption of the rule with the changes
previously described. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 927
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
421 airplane of U.S. registry will be
affected by this AD.

It will take approximately 56 work
hours per airplane to accomplish the
replacement in the two main fuel tanks,
as specified in Work Page I, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the work hours for this required
replacement on U.S. operators is
estimated to be $1,414,560, or $3,360
per airplane.

It will take approximately 23 work
hours per airplane to accomplish the
replacement in the center fuel tank, as
specified in Work Package II, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the work hours per this required
replacement on U.S. operators is
estimated to be $580,980, or $1,380 per
airplane.

The kit required to accomplish the
replacement in all three fuel tanks will
cost approximately $5,116 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include

incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-18 Boeing: Amendment 39-13006.
Docket 2002-NM-44—AD.

Applicability: Model 737-600, -700, -700C,
-800, and -900 series airplanes; certificated in
any category; as listed in Boeing Alert
Service Bulletin 737—28A1142, Revision 2,
dated November 26, 2002.

Note 1: This AD applies to each airplane
identified in the preceding applicability
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provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fluid contamination inside the
fueling float switch or changing of the wiring
to the in-tank conduit, which could generate
an ignition source and consequent fire and
explosion in the fuel tank, accomplish the
following:

Replacement

(a) Replace the existing fueling float switch
and conduit assemblies in the main and
center fuel tanks with new, improved
assemblies (includes a new float switch and
a new conduit assembly with a liner system
inside the conduit), at the applicable time
specified in paragraph (a)(1), (a)(2), or (a)(3)
of this AD, per Work Packages I and II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737—28A1142, Revision 2,
dated November 26, 2002.

Note 2: Due to the lack of sleeving on the
existing electrical wire installations of the
center fuel tank, it is recommended that
Work Package II be completed before Work
Package I.

(1) For airplanes that have accumulated
fewer than 5,000 total flight hours as of the
effective date of this AD: Within 2 years after
the effective date of this AD.

(2) For airplanes that have accumulated
5,000 total flight hours or more, but fewer
than 10,000 total flight hours as of the
effective date of this AD: Within 1 year after
the effective date of this AD.

(3) For airplanes that have accumulated
10,000 total flight hours or more as of the
effective date of this AD: Within 180 days
after the effective date of this AD.

(b) Replacements done before the effective
date of this AD per Boeing Alert Service
Bulletin 737-28A1142, dated February 7,
2002, are considered acceptable for
compliance with paragraph (a) of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airport Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requests of this AD can
be accomplished.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the replacement shall be done in accordance
with Boeing Alert Service Bulletin 737—
28A1142, Revision 2, dated November 26,
2002. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(f) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 26, 2002.
Charles D. Huber,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-17 Filed 1-3—-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-290-AD; Amendment
39-13004; AD 2002-26-16]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 0070 and 0100 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Fokker Model F.28
Mark 0070 and 0100 series airplanes,
that requires measurement of the over-
center force of the thrust reverser
operating levers, a functional test of the
secondary lock solenoid of the thrust
reversers, and corrective actions if
necessary. The actions specified by this
AD are intended to detect and correct an
insufficient over-center force in the
corresponding thrust reverser operating
lever, and incorrect setting of the thrust
reverser selector switch (S9), which
could result in uncommanded

deployment of the thrust reversers
during flight and consequent reduced
controllability of the airplane. This AD
is intended to address the identified
unsafe condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., P.O. Box
231, 2150 AE Nieuw-Vennep, the
Netherlands. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Fokker Model
F.28 Mark 0070 and 0100 series
airplanes was published in the Federal
Register on April 5, 2002 (67 FR 16333).
That action proposed to require
measurement of the over-center force of
the thrust reverser operating levers; a
functional test to verify proper
energizing of the secondary lock
solenoid of the thrust reversers; and
corrective actions, if necessary.

Explanation of Relevant Service
Information

In the proposed AD, the FAA
identified Fokker Service Bulletin
SBF100-76—015, dated January 15,
2001, as the appropriate source of
service information for the proposed
requirements. Since the proposed AD
was issued, Fokker issued Service
Bulletin Change Notification (SBCN)
SBF100-76—015/01, dated May 1, 2001,
and Manual Change Notification—
Maintenance Documentation (MCNM)
F100-060, Revision 1, dated March 19,
2001. The revised MCNM provides
wording that is consistent with the
existing maintenance manual wording
to clarify the procedures; the procedures
otherwise remain unchanged. The SBCN
advises that the MCNM changes have
been incorporated into the service
bulletin.
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Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposed AD

One commenter fully supports the
proposed AD.

Request To Cite Revised Service
Documents

The manufacturer requests that the
proposed AD be revised to cite the most
recent versions of the relevant service
documents.

Based on a review of the document
revisions, the FAA concurs with the
request. Paragraphs (a) and (b) of this
AD have been revised accordingly.

Request To Clarify Certain
Requirements

The manufacturer requests that
paragraph (b) of the proposed AD be
revised for several reasons. First, the
proposed language suggests that the
functional test is intended to verify
proper energizing of the secondary lock
solenoid, whereas the solenoids are not
supposed to energize during the test.
Second, the reference to movement of
the “thrust reverser operating lever” in
paragraphs (b)(1), (b)(2), (b)(2)(i), and
(b)(2)(ii) of the proposed AD suggests
that the thrust reverser operating levers
are operated during the functional test.
The manufacturer advises that the thrust
levers, not the thrust reverser operating
levers, are operated during the
functional test. Third, the manufacturer
suggests that paragraph (b)(2) of the
proposed AD, which would require
operators to repeat the functional test
“one more time,” could be
misinterpreted. The service bulletin
provides instructions to perform the
functional test at least five times before,
and (if necessary) after, a rigging check
of the thrust lever switchbox. The
functional test involves “slamming” the
thrust levers with the thrust reverser
operating levers in the stowed position.
The commenter suggests a reader could
infer that a single “slam” is sufficient.

The FAA agrees with the requests for
the reasons provided by the commenter
and has made the following changes in
this final rule: First, the phrase ““to
verify proper energizing” has been
removed from the summary and
paragraphs (b) and (b)(2) of this AD.
Second, the phrase “movement of thrust
reverser operating levers” has been
changed to “movement of the thrust
levers” in paragraphs (b)(1), (b)(2),
(b)(2)(i), and (b)(2)(ii). Third, the phrase

“one more time”” has been removed
from paragraph (b)(2).

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 139 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $16,680, or $120 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD, and that no
operator would accomplish those
actions in the future if this AD were not
adopted. The cost impact figures
discussed in AD rulemaking actions
represent only the time necessary to
perform the specific actions actually
required by the AD. These figures
typically do not include incidental
costs, such as the time required to gain
access and close up, planning time, or
time necessitated by other
administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-16 Fokker Services B.V.:
Amendment 39-13004. Docket 2001—
NM-290-AD.

Applicability: All Model F.28 Mark 0070
and 0100 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct an insufficient over-
center force in the corresponding thrust
reverser operating lever, and incorrect setting
of the thrust reverser selector switch (S9),
which could result in uncommanded
deployment of the thrust reversers during
flight and consequent reduced controllability
of the airplane, accomplish the following:

Over-Center Force Measurement and
Readjustment

(a) Within 6 months after the effective date
of this AD, measure the over-center force of
the left- and right-hand thrust reverser
operating levers, per paragraph 2.A. of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-76-015, dated
January 15, 2001, including Service Bulletin
Change Notification (SBCN) SBF100-76-015/
01, dated May 1, 2001, and Manual Change
Notification—Maintenance Document
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(MCNM) F100-060, Revision 1, dated March
19, 2001.

(1) If the over-center force is equal to or
higher than 4.5 pounds, but not higher than
5.5 pounds, no further action is required by
this paragraph.

(2) If the over-center force is less than 4.5
pounds or higher than 5.5 pounds, before
further flight, readjust the over-center force
and accomplish the corrective actions
(including measuring and readjusting the
minimum stop of the reverse-thrust lever and
over-center force of the thrust reverser), per
the service bulletin.

Functional Test and Corrective Actions

(b) Within 6 months after the effective date
of this AD, perform a functional test of the
secondary lock solenoid of the left- and right-
hand thrust levers, per paragraph 2.B. of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-76—-015, dated
January 15, 2001, including SBCN SBF100—
76—015/01, dated May 1, 2001, and MCNM
F100-060, Revision 1, dated March 19, 2001.

(1) If the secondary lock solenoid does
NOT (momentarily or continuously) energize
with movement of the thrust levers as
described in paragraph 2.B.(9) of the service
bulletin, no further action is required by this
paragraph.

(2) If the secondary lock solenoid
(momentarily or continuously) energizes
with movement of the thrust levers as
described in paragraph 2.B.(9) of the service
bulletin, before further flight, perform a
rigging check of the thrust reverser switchbox
and repeat the functional test of the
secondary lock solenoid, per paragraph
2.B.(9) of the service bulletin.

(i) If the solenoid does NOT (momentarily
or continuously) energize with movement of
the thrust levers as described in paragraph
2.B.(9) of the service bulletin, no further
action is required by this paragraph.

(ii) If the secondary lock solenoid still
(momentarily or continuously) energizes
with movement of the thrust levers as
described in paragraph 2.B.(9) of the service
bulletin, before further flight, replace the
thrust reverser switchbox with a new or
serviceable switchbox, per the service
bulletin.

Credit for Accomplishment per Prior
Version of Service Information

(c) Accomplishment, before the effective
date of this AD, of the actions specified in
paragraphs (a) and (b) of this AD in
accordance with Fokker Service Bulletin
SBF100-76-015, dated January 15, 2001,
including MCNM F100-060, dated January 1,
2001, is acceptable for compliance with the
requirements of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Fokker Service Bulletin SBF100-76—-015,
dated January 15, 2001, including Service
Bulletin Change Notification SBF100-76—
015/01, dated May 1, 2001, and Manual
Change Notification MCNM F100-060,
Revision 1, dated March 19, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Fokker
Services B.V., P.O. Box 231, 2150 AE Nieuw-
Vennep, the Netherlands. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Dutch airworthiness directive 2001-040,
dated March 30, 2001.

Effective Date

(g) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 26, 2002.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—16 Filed 1-3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-104-AD; Amendment
39-13007; AD 2002-26-19]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB 2000, SAAB SF340A, and SAAB
340B Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Saab Model SAAB
2000, SAAB SF340A, and SAAB 340B
series airplanes, that requires replacing

the main pitot static tube on each side
of the airplane with a new improved
pitot static tube, and installing a gasket
between the tube and the airplane
structure. The actions specified by this
AD are intended to prevent ice from
blocking the pitot system, due to the
pitot tube not having enough heating
capacity to stay above freezing
temperature, which could result in
erroneous airspeed indications. This
action is intended to address the
identified unsafe condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Link&ping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Saab Model
SAAB 2000, SAAB SF340A, and SAAB
3408 series airplanes was published in
the Federal Register on July 19, 2002
(67 FR 47491). That action proposed to
require replacing the main pitot static
tube on each side of the airplane with

a new improved pitot static tube, and
installing a gasket between the tube and
the airplane structure.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.
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Cost Impact

The FAA estimates that 312 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 8
work hours per airplane to accomplish
the required replacement, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$13,400 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$4,330,560, or $13,880 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-19 Saab Aircraft AB: Amendment
39-13007. Docket 2002-NM-104—AD.

Applicability: All Model SAAB 2000,
SAAB SF340A, and SAAB 340B series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent ice from blocking the pitot
system, due to the pitot tube not having
enough heating capacity to stay above
freezing temperature, which could result in
erroneous airspeed indications, accomplish
the following:

Replacement

(a) Within 12 months from the effective
date of this AD, replace the main pitot static
tube on each side of the airplane with a new
improved pitot static tube, and install a
gasket between the tube and the airplane
structure; per the Accomplishment
Instructions of Saab Service Bulletin 340-34—
145 (for Model SF340A and 340B series
airplanes); or Saab Service Bulletin 2000-34—
060 (for Model 2000 series airplanes); both
dated October 1, 2001; as applicable.

Part Installation

(b) As of the effective date of this AD, no
person shall install any static pitot tube
having part number 856ML1 or 856 ML2, on
any airplane.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The replacement and installation shall
be done in accordance with Saab Service
Bulletin 340-34—145, dated October 1, 2001;
or Saab Service Bulletin 2000-34-060, dated
October 1, 2001; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Saab
Aircraft AB, SAAB Aircraft Product Support,
S-581.88, Linkoping, Sweden. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Swedish airworthiness directives 1-166
and 1-167, both dated October 1, 2001.

Effective Date

(f) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 26, 2002.
Charles D. Huber,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—15 Filed 1-3—-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-396—-AD; Amendment
39-13000; AD 2002-26-12]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A330 and A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A330
and A340 series airplanes, that requires
a one-time inspection to determine the
manufacturer’s name, part number, and
date code of certain circuit breakers; and
replacement of any suspect circuit
breaker with a new improved circuit
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breaker. The actions specified by this
AD are intended to ensure that proper
circuit breakers are installed for the fire
extinguishing system or part of the
supplemental oxygen supply. A
defective circuit breaker, if not
corrected, could trip without the cockpit
indication light illuminating. If the
flightcrew is unaware of this situation
while operating the airplane, this latent
failure in combination with other
failures could present an immediate
hazard to the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Effective February 10, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
10, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Gary
Lium, Aerospace Engineer, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1112;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A330 and A340 series airplanes was
published in the Federal Register on
August 9, 2002 (67 FR 51789). That
action proposed to require a one-time
inspection to determine the
manufacturer’s name, part number, and
date code of certain circuit breakers; and
replacement of any suspect circuit
breaker with a new improved circuit
breaker.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Changes to the Final Rule

Since the language in Note 2 of the
proposed AD is regulatory in nature,

that note has been redesignated as
paragraph (c) of this final rule.

Conclusion

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 8 Model A330
series airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 2 work hours per
airplane to accomplish the required
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $960, or
$120 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Currently, there are no Model A340
series airplanes on the U.S. Register.
However, should an affected airplane be
imported and placed on the U.S.
Register in the future, it will require
approximately 2 work hours to
accomplish the required action, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD
will be $120 per airplane.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-12 Airbus: Amendment 39-13000.
Docket 2001-NM—-396—-AD.

Applicability: All Model A330 and A340
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that proper circuit breakers are
installed for the fire extinguishing system or
part of the supplemental oxygen supply,
accomplish the following:

Inspection

(a) Within 6 months after the effective date
of this AD, inspect to determine the
manufacturer’s name, part number, and date
code of circuit breakers 1WX, 2WX, and 5WR
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through 12WR inclusive, located in the
722VU and 742VU panels; per Airbus Service
Bulletin A330-92-3034, Revision 03 (for
Model A330 series airplanes); or Airbus
Service Bulletin A340-92-4042, Revision 03
(for Model A340 series airplanes); both dated
November 13, 2001; as applicable.

Corrective Action

(b) If any Texas Instruments circuit breaker
having part number (P/N) E0730-005A7A5A,
E0730-005A05AA, E0730-005A7A5B, or
E0730-005A05AB, with any date code 96/01
through 98/52 inclusive, is found during the
inspection required by paragraph (a) of this
AD, before further flight, replace the circuit
breaker with a new improved circuit breaker,
either having the proper date code or from
another manufacturer, per Airbus Service
Bulletin A330-92-3034, Revision 03 (for
Model A330 series airplanes); or Airbus
Service Bulletin A340-92-4042, Revision 03
(for Model A340 series airplanes); both dated
November 13, 2001; as applicable.

(c) Inspections and corrective actions
accomplished before the effective date of this
AD per Airbus Service Bulletin A330-92—
3034, dated February 9, 2001; Revision 01,
dated April 11, 2001; or Revision 02, dated
August 14, 2001 (for Model A330 series
airplanes); and Airbus Service Bulletin
A340-92-4042, dated February 9, 2001;
Revision 01, dated April 11, 2001; or
Revision 02, dated August 14, 2001 (for
Model A340 series airplanes); are considered
acceptable for compliance with the
applicable inspections and corrective actions
required by this AD.

Part Installation

(d) As of the effective date of this AD, no
person shall install any Texas Instruments
circuit breaker having P/N E0730-
005A7A5A, E0730-005A05AA, E0730—
005A7A5B, or E0730-005A05AB with any
date code 96/01 through 98/52 inclusive, on
any airplane.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) The actions shall be done in accordance
with Airbus Service Bulletin A330-92-3034,

Revision 03, dated November 13, 2001; or
Airbus Service Bulletin A340-92—4042,
Revision 03, dated November 13, 2001
excluding Appendix 01, Reporting Sheet, and
quality perception form, as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directives 2001—
468(B) and 2001-469(B), both dated October
3, 2001.

Effective Date

(h) This amendment becomes effective on
February 10, 2003.

Issued in Renton, Washington, on
December 23, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—140 Filed 1-3—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-348-AD; Amendment
39-13008; AD 2002—-26-51]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and -145
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting airworthiness directive (AD)
2002-26-51 that was sent previously to
all known U.S. owners and operators of
certain EMBRAER Model EMB-135 and
—145 series airplanes by individual
notices. This AD requires revising the
Limitations Section of the Airplane
Flight Manual to advise the flightcrew
of the possibility of locking of the
elevator during takeoff and to provide
the appropriate procedures to prevent it.
This action is prompted by a report
indicating that the elevator locked
during the takeoff run on a Model EMB—
145 series airplane. The actions
specified by this AD are intended to

prevent locking of the elevator during
takeoff, which could result in loss of
controllability of the airplane.

DATES: Effective January 13, 2003, to all
persons except those persons to whom
it was made immediately effective by
emergency AD 2002—-26-51, issued
December 20, 2002, which contained
the requirements of this amendment.

Comments for inclusion in the Rules
Docket must be received on or before
February 5, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—-NM—
348-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9—anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-348—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1263;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
December 20, 2002, the FAA issued
emergency AD 2002—-26-51, which is
applicable to certain EMBRAER Model
EMB-135 and —145 series airplanes.

Background

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, recently notified the
FAA that an unsafe condition may exist
on certain EMBRAER Model EMB-135
and —145 series airplanes. The DAC
received a report indicating that the
elevator locked during the takeoff run
on a Model EMB—-145 series airplane.
The locking was caused by a restart of
the locking sequence, which was
initiated by a rearward movement of the
gust lock lever (and aggravated by a
possible ineffective plunger spring) after
the elevator had been unlocked. Locking
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of the elevator during takeoff could
result in loss of controllability of the

airplane.
The DAC issued Brazilian

airworthiness directive 2002—12-03,
dated December 20, 2002, in order to
ensure the continued airworthiness of
these airplanes in Brazil.

FAA’s Determination

In light of this information, the FAA
finds that certain procedures must be
included in the AFM for Model EMB—
135 and —145 series airplanes to provide
the flightcrew with appropriate
procedures for preventing a locked
elevator during takeoff. The FAA has
determined that such procedures
currently are not defined adequately in
the AFM for these airplanes.

FAA'’s Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the FAA
issued emergency AD 2002-26—51 to
prevent locking of the elevator during
takeoff, which could result in loss of
controllability of the airplane. The AD
requires revising the Limitations Section
of the Airplane Flight Manual to advise
the flightcrew of the possibility of
locking of the elevator during takeoff
and to provide the appropriate
procedures to prevent it. This AD is
consistent with the Brazilian
airworthiness directive.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
additional rulemaking.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual

notices issued on December 20, 2002, to
all known U.S. owners and operators of
certain EMBRAER Model EMB-135 and
—145 series airplanes. These conditions
still exist, and the AD is hereby
published in the Federal Register as an
amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective as to all
persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-348-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-26-51 Empresa Brasileira de
Aeronautica S.A. (Embraer):
Amendment 39-13008. Docket 2002—
NM-348-AD.

Applicability: Model EMB-135 and —145
series airplanes, certificated in any category,
equipped with an electromechanical gust
lock system.

Compliance: Required as indicated, unless
accomplished previously.

To prevent locking of the elevator during
takeoff, which could result in loss of
controllability of the airplane, accomplish
the following:

(a) Within 24 clock hours after receipt of
this AD, revise the Limitations Section of the
Airplane Flight Manual (AFM) to include the
following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

“Every single time the gust lock lever is set
to the unlocked position, the elevator
movement must be checked. This check must
be performed no sooner than 10 seconds after
positioning the gust lock lever to the fully
forward unlocked position by moving the
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control column from the full up stop and to
the full down stop and back to the full up
stop.”

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Operations Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 1: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2002—12—
03, dated December 20, 2002.

(d) This amendment becomes effective on
January 13, 2003, to all persons except those
persons to whom it was made immediately
effective by emergency AD 2002—-26-51,
issued December 20, 2002, which contained
the requirements of this amendment.

Issued in Renton, Washington, on
December 30, 2002.
Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-149 Filed 1-3-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2002-14089; Airspace
Docket No. 02-ACE-13]

Modification of Class E Airspace;
Caruthersville, MO

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the Class
E airspace at Carthersville, MO. The
FAA has developed Area Navigation
(RNAV) Global Positioning System
(GPS) Runway (RWY) 36 ORIGINAL
Standard Instrument Approach
procedure (SIAP), RNAV (GPS) RWY 18
ORIGINAL SIAP and VHF Omni-
directional Range (VOR)/Distance
Measuring Equipment (DME) RWY 18

ORIGINAL SIAP to serve Caruthersville
Memorial Airport, Caruthersville, MO.
Current Class E airspace at
Caruthersville, MO was designed to
contain these SIAPs. A recent survey
has established a new Airport Reference
Point (ARP) for Caruthersville Memorial
Airport. This requires that controlled
airspace extending upward from 700
feet Above Ground Level (AGL) at
Caruthersville, MO be redefined in
order to accommodate the SIAPs.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing the SIAPs and to
aggregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

DATES: This direct final rule is effective
on 0901 UTC, April 17, 2003.

Comments for inclusion in the Rules
Docket must received on or before
February 28, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Departmental of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2002-14089/
Airspace Docket No. 02-ACE-13, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9:00 a.m. and 5:00 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: The FAA
has RNAV (GPS) RWY 36 ORIGINAL
SIAP, RNAV (GPS) RWY 18 ORIGINAL
SIAP and VOR/DME RWY 18
ORIGINAL SIAP to serve Caruthersville
Memorial Airport, Caruthersville, MO.
The amendment to Class E airspace at
Caruthersville, MO will provide
controlled airspace at and above 700
feet AGL to contain the new SIAPs
within controlled airspace, and thereby
facilitate separation of aircraft operating
under Instrument Flight Rules (IFR).
The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the

earth are published in paragraph 6005 of
FAA Order 7400.9K, dated August 30,
2002, and effective September 16, 2002,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designation an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified below. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking will be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basic
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2002-14089/Airspace
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Docket No. 02—-ACE-13" The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ‘‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K, dated
August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Caruthersville, MO,
Caruthersville Memorial Airport, MO

(Lat. 36°10'09" N., long. 89°40'35" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Caruthersville Memorial Airport.
* * * * *

Issued in Kansas City, MO, on December
20, 2002.

Herman J. Lyons, Jr.,

Manager, Air Traffic Division, Central Region.

[FR Doc. 03—61 Filed 1-3—03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30347; Amdt. No. 3038]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), (DOT).
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigaitonal
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective January 6,
2003. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 6,
2003.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

4. The Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DC.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regionl Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney, Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: PO Box 25082
Oklahoma City, OK 73125) telephone:
(405) 954-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
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part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs

are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on December
20, 2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the

Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,

44719, and 44721-44722.

2. Part 97 is amended to read as

follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,

and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DEM,
LDA, LDA/DME, SDF, SDF/DME,;
§97.27 NDB, NDB/DME/ § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAYV; §97.31 RADAR SIAPSs; §97.33
RNAYV SIAPs; AND §97.35 COPTER
SIAPs, Identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDIC No. Subject

11/14/02 ............ NY Albany ......ccoccoviiiiiniiien, Albany Intl .......ccccooviiiennen. 2/1946 | GPS RWY 19, ORIG-A. This Corrects
FDC 2/1946 Published in TL 03-01
Dated 12/6/02.

11/14/02 ............ NY Albany ... Albany Intl ..., 2/1947 | GPS RWY 1, ORIG-A. This Corrects
FDC 2/1947 Published in TL 03-01
Dated 12/6/02.

1/14/02 .............. NY ADanNy ......ccoeiiiiiis Albany Intl ..o 2/1949 | VOR RWY 28, ORIG-A. This Corrects
FDC 2/1949 Published in TL 03-01
Dated 12/6/02.

11/14/02 ............ NY AIDANY oo Albany Intl ... 2/1950 | GPS RWY 28, ORIG-A. This Corrects
FDC 2/1950 Published in TL 03-01
Dated 12/6/02.

12/03/02 ............ AR West Memphis ...........ccce.. West Memphis Muni ........... 2/2466 | NDB-B, AMDT 3.

12/04/02 AR Rogers ......ccco..... Rogers Muni-Carter Field ... 2/2483 | VOR/DME RWY 19, AMDT 10.

12/04/02 AR Fayetteville ... Drake Field .......cccceevvvvennns 2/2484 | LDA/IDME RWY 34, AMDT 2.

12/04/02 AR Fayetteville ..........cccceeveennne Drake Field .........ccccoeueenne. 2/2485 | VOR/DME-B, Orig.

12/04/02 AR Fayetteville/Springdale/Rog- | Northwest Arkansas Re- 2/2486 | ILS/IDME RWY 16, ORIG.

ers. gional.
12/04/02 ............ AR Fayetteville/Springdale/Rog- | Northwest Arkansas Re- 2/2487 | ILS/IDME RWY 34, ORIG.
ers. gional.

12/04/02 AR Springdale ........ccooeeiiiiees Springdale Muni .................. 2/2488 | VOR RWY 18, AMDT 15.

12/04/02 AR Springdale ... Springdale Muni .................. 2/2489 | VOR/DME RWY 36, AMDT 9.

12/04/02 AR Springdale .... Springdale Muni .................. 2/2490 | ILS RWY 18, AMDT 7.

12/04/02 AR Fayetteville ... Drake Field .........cccccoovenenne. 2/2491 | LOC RWY 16, AMDT 16.

12/04/02 AR Fort Smith .... Fort Smith Regional ............ 2/2494 | VOR or TACAN RWY 25, AMDT 20D

12/04/02 OH Cleveland ..... Cleveland Hopkins Intl ........ 2/2507 | ILS RWY 6L, ORIG.

12/04/02 NC Wilmington ... Wilmington Intl 2/2516 | RNVA (GPS) RWY 6, ORIG.

12/05/02 1A Waterloo ....... Waterloo Muni 2/2538 | RNAV (GPS) RWY 36, ORIG.

12/05/02 1A Waterloo ... Waterloo Muni 2/2539 | RNAV (GPS) RWY 18, ORIG.

12/05/02 IA Waterloo ... ... | Waterloo Muni 2/2540 | VOR RWY 36, AMDT 17.

12/05/02 IA Waterloo .........ccceevviiieiiinnns Waterloo Muni 2/2541 | VOR RWY 18, AMDT 8.
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FDC date State City Airport FDIC No. Subject

12/05/02 ............ CO Grand Junction ................... Grand Junction/Walker 2/2548 | LDA/IDME RWY 29, ORIG-A.
Field.
12/05/02 Mi Grayling .....cooooeeeiieeeniieees Grayling AAF 2/2558 | VOR RWY 14, AMDT 1B.
12/05/02 Ml Grayling .... Grayling AAF 2/2562 | GPS RWY 14, ORIG.
12/05/02 Mi Grayling .....cooooeeeiieeeniieees Grayling AAF 2/2563 | NDB RWY 14, AMDT 7.
12/05/02 TX HOUSEON ..coveiiiiiieieeie West Houston .........c.ccccee. 2/2570 | RNAV (GPS) Y RWY 33, ORIG.
12/05/02 MS Tupelo ...... Tupelo RGNL .....cccocveeeieeee. 2/2710 | ILSRWY 36, AMDT 7.
12/06/02 OH Cleveland ..... Cleveland Hopkins Intl ........ 2/2506 | ILS RWY 6R, AMDT 18.
12/06/02 OH Cleveland ..... Cleveland Hopkins Intl ........ 2/2617 | RNAV (GPS) Z RWY 6L, ORIG.
12/06/02 OH Cleveland ..... Cleveland Hopkins Intl ........ 2/2618 | RNAV (GPS) Y RWY 6L, ORIG.
12/13/02 TX McKinney ..... McKinney Muni .................. 2/2769 | ILS RWY 17, AMDT 1C.
12/13/02 SC Greenwood .. Greenwood County ............. 2/2787 | VOR RWY 27, AMDT 12.
12/13/02 ND Bismarck ...... Bismarck Muni .................... 2/2810 | ILS RWY 13, AMDT 2B.
12/13/02 ND Bismarck ...... Bismarck Muni ...........c........ 2/2812 | RNAV (GPS) RWY 3, ORIG-A.
12/13/02 ND Bismarck ...... Bismarck Muni ..........c.cc...... 2/2813 | RNAV (GPS) RWY 21, ORIG-B.
12/13/02 ND Bismarck .. Bismarck Muni ...........c........ 2/2815 | RADAR-1, AMDT 3.
12/17/02 AR Rogers ..... Rogers Muni-Carter Field ... 2/2889 | VOR RWY 1, AMDT 13A.
12/18/02 ... | ND Bismarck ......... Bismarck Muni ..........c......... 2/2898 | ILS RWY 31, AMDT 32B.
12/19/02 ............ PA Philadelphia .........ccccoeeeee. Wings Field ........ccccovveinene 2/2934 | RNAV (GPS) RWY 24, Orig. This Notam
Replaces FDC 2/2329 Intl03-01.

[FR Doc. 03—96 Filed 1-3-03; 8:45 am)] Background SUMMARY: This final rule decreases the

BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
31 CFR Part 103

RIN 1505-AA35

Financial Crimes Enforcement
Network; Anti-Money Laundering
Requirements—Correspondent
Accounts for Foreign Shell Banks;
Recordkeeping and Termination of
Correspondent Accounts for Foreign
Banks; Correction

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.

ACTION: Final rule; correction.

SUMMARY: FinCEN published in the
Federal Register of September 26, 2002,
a document (67 FR 60562) finalizing a
rule to require certain financial
institutions to obtain information from
each foreign bank for which they
maintain a correspondent account
concerning (1) the foreign bank’s status
as “‘shell” bank, (2) whether the foreign
bank provides banking services to
foreign shell banks, (3) certain owners of
the foreign bank, and (4) the identity of
a person in the United States to accept
service of legal process. The document
contained an incorrect citation to a
website maintained by the Federal
Reserve Bank.

DATES: This correction is effective
October 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Office of the Chief Counsel (FinCEN),
(703) 905-3590 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

The final rule that is the subject of
these corrections provides guidance
under 31 U.S.C. 5318(j).

Need for Correction

As published, the final rule contains
errors that may prove to be misleading
and are in need of clarification.

Correction of Publication

In final rule FR Doc. 02—24142,
published on September 26, 2002 (67 FR
60562), make the following correction:

On page 60568, in column 1, correct
footnote 25 to read as follows:

“25 A covered financial institution
may verify that a foreign bank is
required to file an FR Y-7 by checking
the list of foreign banks with U.S. offices
at http://www.federalreserve.gov/
releases/iba/default.htm.”

Dated: December 30, 2002.
Cynthia L. Clark,

Deputy Chief Counsel, Financial Crimes
Enforcement Network, Federal Register

Liaison.

[FR Doc. 03—-192 Filed 1-3—-03; 8:45 am]
BILLING CODE 4810-02-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 301-10

[FTR Amendment 112]

RIN 3090-AH77

Federal Travel Regulation; Privately

Owned Vehicle Mileage
Reimbursement

AGENCY: Office of Governmentwide
Policy, GSA.
ACTION: Final rule.

mileage reimbursement rate for use of a
privately owned vehicle (POV) on
official travel to reflect current costs of
operation as determined in cost studies
conducted by the General Services
Administration (GSA). The governing
regulation is revised to decrease the
mileage allowance for advantageous use
of a privately owned airplane from 97.5
to 95.5 cents per mile, the cost of
operating a privately owned automobile
from 36.5 to 36.0 cents per mile, and the
cost of operating a privately owned
motorcycle from 28.0 to 27.5 cents per
mile.
DATES: Effective Date: January 1, 2003.
Applicability Date: This final rule
applies to travel performed on or after
January 1, 2003.
FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GSA
Building, Washington, DC, 20405, (202)
208-7312, for information pertaining to
status or publication schedules. For
clarification of content, contact
Devoanna R. Reels, Program Analyst,
Office of Governmentwide Policy,
Travel Management Policy, at (202)
501-3781. Please cite FTR Amendment
112.
SUPPLEMENTARY INFORMATION:

A. Background

Pursuant to 5 U.S.C. 5707(b), the
Administrator of General Services has
the responsibility to establish the
privately owned vehicle (POV) mileage
reimbursement rates. Separate rates are
set for airplanes, automobiles (including
trucks), and motorcycles. In order to set
these rates, GSA is required to conduct
periodic investigations. Subsection (b)
of section 5707 of title 5, U.S.C.,
requires the Administrator of General
Services, in consultation with the
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Secretaries of Defense and
Transportation, and representatives of
Government employee organizations, to
periodically investigate the cost of travel
and the operation of POVs to employees
while engaged on official business. As
required, GSA conducted an
investigation of the costs of operating a
POV and is reporting the cost per mile
determination. The results of the
investigation have been reported to
Congress, and a copy of the report
appears as an attachment to this
document. The report is being
published to comply with the
requirements of the law. GSA’s cost
studies show the Administrator of
General Services has determined the
per-mile operating costs of a POV to be
95.5 cents for airplanes, 36.0 cents for
automobiles, and 27.5 cents for
motorcycles. As provided in 5 U.S.C.
5704(a)(1), the automobile
reimbursement rate cannot exceed the
single standard mileage rate established
by the Internal Revenue Service (IRS).
The IRS has announced a new single
standard mileage rate for automobiles of
36.0 cents effective January 1, 2003.

B. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment; therefore, the
Regulatory Flexibility Act does not
apply.

C. Executive Order 12866

GSA has determined that this final
rule is not a significant regulatory action
for the purposes of Executive Order
12866 of September 30, 1993.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public which require the approval of the
Office of Management and Budget
(OMB) under 44 U.S.C. 3501, et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5

U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Part 301-10

Government employees, Travel and
transportation expenses.

Dated: December 24, 2002.
Stephen A. Perry,
Administrator of General Services.

For the reasons set forth in the
preamble, amend 41 CFR part 301-10 as
set forth below:

PART 301-10—TRANSPORTATION
EXPENSES

1. The authority citation for 41 CFR
part 301-10 is revised to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
49 U.S.C. 40118.

2. Revise section 301-10.303 to read
as follows:

§301-10.303 What am | reimbursed when
use of a POV is determined by my agency
to be advantageous to the Government?

For use of a

Your reimbursement is

Privately owned aircraft (e.g., helicopter, except an airplane)

Privately owned airplane
Privately owned automobile ....
Privately owned motorcycle

ed in §301-10.304).
195.5.1
136.0.1
127.5.1

Actual cost of operation

(i.e., fuel, oil, plus the additional expenses list-

1Cents per mile.

Attachment to Preamble—Report to
Congress on the Costs of Operating Privately
Owned Vehicles

Subparagraph (b)(1)(A) of section 5707 of
Title 5, United States Code, requires that the
Administrator of General Services, in
consultation with the Secretaries of Defense
and Transportation, and representatives of
Government employee organizations,
conduct periodic investigations of the cost of
travel and the operation of privately owned
vehicles (POVs) (airplanes, automobiles, and
motorcycles) to Government employees
while on official business and report the
results to Congress at least once a year.
Subparagraph (b)(2)(B) of section 5707 of
Title 5, United States Code, further requires
that the Administrator of General Services
determine the average, actual cost per mile
for the use of each type of POV based on the
results of the cost investigation. Such figures
must be reported to Congress within 5
working days after the cost determination has
been made in accordance with 5 U.S.C.
5707(b)(2)(C).

Pursuant to the requirements of
subparagraph (b)(1)(A) of section 5707 of
Title 5, United States Code, the General
Services Administration (GSA), in
consultation with the Secretaries of Defense
and Transportation, and representatives of
Government employee organizations,

conducted an investigation of the cost of
operating a privately owned automobile
(POA). As provided in 5 U.S.C. 5704(a)(1),
the automobile reimbursement rate cannot
exceed the single standard mileage rate
established by the Internal Revenue Service
(IRS). The IRS has announced a new single
standard mileage rate for automobiles of 36.0
cents effective January 1, 2003.

As required, GSA is reporting the results of
the investigation and the cost per mile
determination. Based on cost studies
conducted by GSA, I have determined the
per-mile operating costs of a POV to be 95.5
cents for airplanes, 36.0 cents for
automobiles, and 27.5 cents for motorcycles.

I have issued a regulation decreasing the
current 97.5 to 95.5 cents for privately owned
airplanes, 36.5 to 36.0 cents for privately
owned automobiles, and 28.0 to 27.5 cents
for privately owned motorcycles. This report
to Congress on the cost of operating POVs
will be published in the Federal Register.

[FR Doc. 03-136 Filed 1-3—-03; 8:45 am|
BILLING CODE 6820-24-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 1860
[WO-350-1864—24 1A]

RIN 1004-AD50

Conveyances, Disclaimers and
Correction Documents

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Land
Management (BLM) amends its
regulations pertaining to recordable
disclaimers of interest in land. We are
amending the regulation by: removing
the 12-year regulatory filing deadline for
states; removing the requirement that an
applicant be a “present owner of
record” to be qualified under the Act;
allowing any entity claiming title, not
just current owners of record, to apply
for a disclaimer of interest; defining the
term ‘“‘state” as it is used in this rule;
clarifying how we will approve
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disclaimer applications involving
another Federal land managing agency.

DATES: This rule is effective February 5,
2003. Any application for a recordable
disclaimer pending on the effective date
of this final rule will be subject to this
final rule.

FOR FURTHER INFORMATION CONTACT: Jeff
Holdren 202 452-7779. Individuals who
use a telecommunications device for the
deaf may contact Mr. Holdren through
the Federal Information Relay Service at
1-800-877-8339 24 hours a day, 7 days
a week.

SUPPLEMENTARY INFORMATION:

1. What Is the Background of This
Rulemaking?

II. How Did BLM Change the Proposed Rule
in Response to Comments?

III. Responses to Comments

IV. How Did BLM Fulfill Its Procedural
Obligations?

I. What Is the Background of This
Rulemaking?

Section 315 of the Federal Land
Policy and Management Act (FLPMA)
authorizes the Secretary of the Interior,
through a delegation of authority to
BLM, to issue a document of disclaimer
of interest or interests in any lands in
any form suitable for recordation, where
the disclaimer will help remove a cloud
on the title of such lands and where the
Secretary determines a record interest of
the United States in lands has
terminated by operation of law or is
otherwise invalid (43 U.S.C. 1745(a)).
BLM may issue recordable disclaimers
to disclaim Federal title in a wide
variety of instances, including avulsion,
reliction, or accretion of lands, survey
errors, clerical errors, or when
applicants assert title previously created
under now expired authority.

The following statutory requirements
must be met before the Secretary can
issue a disclaimer:

1. An applicant must file a written
application with the Secretary.

2. The Secretary must publish a notice
in the Federal Register of the
application setting forth the grounds
supporting it at least ninety days before
the issuance of the disclaimer.

3. The applicant must pay the
Secretary the administrative costs
associated with issuance of the
disclaimer. The Secretary determines
the amount of the costs.

4. The Secretary must consult with
any affected Federal agency.

BLM published regulations
implementing the Secretary’s authority
under section 315 of FLPMA to issue
recordable disclaimers in 1984 (49 FR
35296). These regulations imposed
requirements in addition to those

identified in the statute. Specifically,
the regulations restrict applicants for a
disclaimer to “any present owner of
record” (43 CFR 1864.1-1). The
regulations also specify information the
applicant must submit in the
application and the costs associated
with submitting an application. For
example, an applicant is required to
submit “[a]ll documents which show to
the satisfaction of the authorized officer
the applicant’s title to the lands.” (43
CFR 1864.1-2(c)(3)) This requirement
may be waived if BLM believes it is not
needed to properly adjudicate the
application. The regulation requires that
BLM deny an application if more than
12 years have passed since the owner
knew or should have known of the
alleged claim of the United States (43
CFR 1864.1-3(a)(1)).

“Interest in land”’ can pertain to
various situations because there are
different types of interests a property
owner can hold. For example, for a
specific parcel of land, interests could
include surface rights, subsurface rights,
mineral interests, timber interests and
various other interests which, when
combined, equate to a fee simple
interest for that parcel. Interests in land
can be sold, given away, leased, or
otherwise transferred from one entity to
another by means of various conveyance
documents (e.g., deed or patent). They
may also be temporarily transferred
from the one entity to another by means
of a lease, permit, license, or other such
document.

Some Federal property interests may
transfer by operation of law to another
entity. For example, the Submerged
Lands Act (43 U.S.C. 1301-1315),
provides that title to the bed of
navigable water bodies passes from
Federal to state ownership when the
state is admitted to the Union. The Act
does not require that BLM either initiate
or complete this title transfer of land,
but by providing a recordable disclaimer
of interest, BLM may lessen future
disputes.

On February 22, 2002, we published
in the Federal Register (67 FR 8216) a
proposed rule to amend our regulations
pertaining to Conveyances, Disclaimers,
and Corrections Documents. The
proposal sought to amend certain
provisions of the regulations originally
published in 1984. The proposed rule
would further the purpose of section
315 of FLPMA to remove clouds on title
to lands or interests in lands by
allowing any entity claiming title, rather
than only a present owner of record, to
apply for a recordable disclaimer of
interest. The proposed rule also sought
to eliminate the application deadline in
section 1864.1-3, as it applies to states.

This change would conform the
regulations more closely to the Quiet
Title Act (28 U.S.C. 2409a(g)) which, in
most instances, exempts states from the
12-year statute of limitations under that
act. These two technical changes are the
only ones that BLM proposed in
February 2002 to the 1984 regulations.

Basis and Purpose for the Final Rule

This final rule removes certain
restrictions from the current rule that
are not required by section 315 of
FLPMA (43 U.S.C. 1745). The final rule
also reflects a change that Congress
made to the Quiet Title Act in 1986 (28
U.S.C. 2409a). These amendments to 43
CFR subpart 1864 will make the
recordable disclaimer regulations more
consistent with both section 315 of
FLPMA and the Quiet Title Act. This
rule will reduce the potentially
inconsistent administrative
interpretations and application of the
recordable disclaimer regulations by
eliminating the requirement that an
applicant be a “present owner of
record.”

Specifically, this final rule amends
the regulations by incorporating the
following changes to the way we
process disclaimers of interest. The rule:

» Eliminates the application deadline
in 43 CFR 1864.1-3 as it applies to
“states.”

» Allows any entity claiming title, not
just current owners of record, to apply
for a recordable disclaimer of interest.

* Defines state as used in this rule.

 Clarifies how BLM will evaluate
disclaimer of interest applications
pertaining to non-BLM federally
managed lands.

II. How Did BLM Change the Proposed
Rule in Response to Comments?

In this preamble, we respond to
significant comments we received on
the February 22, 2002, proposed rule (67
FR 8216). Because a majority of
responses were form letters opposing
the rule, we address those comments
generally. We have directly responded
to individual substantive comments in
support of or in opposition to the rule.
In response to several comments we
have:

1. Included a definition of “state,” as
it is used in this rule, and

2. Clarified how BLM will process
disclaimer of interest applications
affecting non-BLM managed lands.

III. Responses to Comments

During the 60-day comment period
BLM received about 18,000 comments
in support of, or in opposition to, the
proposed rule. Most of the
correspondence consisted of form letters
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expressing opposition to the proposed
rule for a variety of reasons.

General Comments Opposing the
Proposed Rule

Letters opposing the rule generally
stated the rule would:

» Enable BLM to transfer large tracts
of public lands to states;

» Impact sensitive wilderness and
roadless areas; and

» Adversely affect wildlife and
habitats by allowing states to build
major thoroughfares through wild land
areas.

General Comments Supporting the
Proposed Rule

Letters supporting the rule generally
stated the rule would:

* Maintain access to public lands on
existing routes in rural areas;

» Support state control over routes in
rural places; and

 Ease the process whereby BLM
could transfer public land to states.

We are responding to these general
comments as they arise in the context of
more specific substantive comments on
the proposed rule.

Several commenters claimed that the
proposed rule is illegal because 43
U.S.C. 1745 does not allow BLM to alter
the intent of the statute from the present
owner of record to “any entity claiming
title to lands.” Other commenters
asserted that the proposed changes are
inconsistent with 43 CFR Subpart 1864
because they do not further the purpose
of 43 U.S.C. 1745 and would lead to an
increase in inconsistent administrative
interpretations, and would allow
anyone to make a claim, not just the
existing owners of record.

We disagree. The term “‘present owner
of record” is not found in FLPMA. In
the existing regulations, published in
1984, BLM required the applicant to be
a present owner of record to prelude
third parties having no property interest
in the lands in question from applying
for a recordable disclaimer. We think
this present-owner-of-record
requirement is inconsistent with the
actual language of section 315 of
FLPMA. The present-owner-of-record
concept artificially limits FLPMA’s goal
of eliminating clouds on title. A cloud
on title is less likely when there is also
an actual present owner of record. Land
title disputes often arise with parties
who have gained title by operation of
law, such as states that obtained title
under the Submerged Lands Act to
lands under navigable bodies of water.
For example, a state applying for a
recordable disclaimer may not have a
record of the state’s title to the lands in
question in a county clerk’s office.

Nevertheless, Congress has passed title
to the state by virtue of the Submerged
Lands Act. Moreover, today’s rule does
not increase the potential for
inconsistent administrative
interpretations. Applications containing
invalid claims will be rejected
regardless of whether they were filed by
present owners of record or others.

A significant number of comments
asked about the relationship between
the proposed rule and R.S. 2477. A
coalition of California conservation
organizations expressed concern that
the proposed rule was intended to
facilitate disclaimers by the United
States of its interest in lands that are
used for recreation, conservation,
wilderness and other public purposes,
as a result of R.S. 2477 right-of-way
claims by individuals and local and
state governments. The commenters
believe that the FLPMA disclaimer-of-
interest procedure was not intended to
include R.S. 2477 claims within its
scope and that BLM has no legal
authority to employ the disclaimer
provisions to process, acknowledge or
determine the existence or extent of R.S.
2477 rights-of-way.

Revised Statutes (R.S.) 2477, first
enacted as section 8 of the Mining Act
of 1866, states that ‘“‘the right-of-way for
the construction of highways over
public lands, not reserved for public
uses, is hereby granted.” 43 U.S.C. 932
(repealed 1976). R.S. 2477 was repealed
by FLPMA on October 21, 1976 (Pub. L.
94-579, Sec. 706(a), 90 Stat. 2744,
2793). FLPMA did not terminate valid
rights-of-way existing on the date of its
approval (Sec. 509(a), 90 Stat. 2781, 43
U.S.C. 1769; Sec. 701(a), 90 Stat. 2786,
43 U.S.C. 1701 note). In most instances,
R.S. 2477 rights-of-way were not
recorded on the public land records or
in official county records because R.S.
2477 did not require any formal
approval from the Secretary of the
Interior or other Federal government
official. The uncertainty resulting from
unrecorded rights-of-way under R.S.
2477 has created clouds on title.

FLPMA authorizes the Secretary of
the Interior to issue recordable
disclaimers of interest in lands in
specified cases if the disclaimer will
help remove a cloud on the title to lands
or interests in lands and if the Secretary
finds no Federal interest (43 U.S.C.
1745(a)). Recordable disclaimers may be
issued where applicants assert title
previously created under now expired
authorities. For example, after
adjudicating the claim, BLM may issue
a recordable disclaimer of interest to
disclaim the United States’ interest in a
highway right-of-way under R.S. 2477.

Many commenters, including a
consortium of 14 environmental groups,
expressed concern about the
relationship of this rulemaking to the
1996 Congressional moratorium placed
on the Department and other Federal
agencies on R.S. 2477 rulemakings. The
commenters expressed the view that the
proposed rule would be illegal because
section 108 of the Omnibus Interior
Appropriations Act for Fiscal Year 1997
prohibits Federal agencies from placing
into effect any final rule or regulation
pertaining to the recognition,
management or validity of a right-of-
way pursuant to R.S. 2477 unless
expressly authorized by an Act of
Congress (110 Stat. 3009-200).

We do not believe that the
Congressional moratorium on R.S. 2477
rulemaking precludes BLM from making
effective this final rule implementing
the Secretary of the Interior’s authority
to issue recordable disclaimers of
interest in lands. On August 1, 1994, the
Department of the Interior proposed
new regulations (59 FR 39216) to create
an administrative process for resolving
right-of-way claims made under R.S.
2477. Before the R.S. 2477 proposed
rule was published as a final rule,
Congress enacted a moratorium
prohibiting any Federal agency from
preparing, promulgating, or
implementing any rule or regulation
regarding R.S. 2477 rights-of-way until
September 30, 1996. This provision was
an amendment to the National Highway
System Designation Act of 1995 (Pub. L.
104-59, 109 Stat. 568, 617—18 (1995)).
Congress extended the prohibition on
“developing, promulgating, and
thereafter implementing a rule
concerning rights-of-way under section
2477 of the Revised Statutes’ in the
Fiscal Year 1996 Interior and Related
Agencies Appropriations Act (Pub. L.
104-134, 110 Stat. 1321, 1321-177
(1996)). In section 108 of the Fiscal Year
1997 Department of the Interior and
Related Agencies Appropriations Act
(Interior Appropriations Act, 1997)
(Pub. L. 104-208, 110 Stat. 3009, 3009—
200 (1996)), Congress stated that:

No final rule or regulation of any
agency of the Federal Government
pertaining to the recognition,
management, or validity of a right-of-
way pursuant to Revised Statute 2477
(43 U.S.C. 932) shall take effect unless
expressly authorized by an Act of
Congress subsequent to the date of
enactment of this Act.

Section 108 could be construed as
either permanent legislation or as
having expired at the end of fiscal year
1997. If section 108 is construed as
permanent legislation, it would prohibit
the Department from making effective a
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final rule or regulation pertaining to the
“recognition, management, or validity”
of a right-of-way pursuant to R.S. 2477.
In 1997, the General Counsel of the
General Accounting Office (GAO) issued
an opinion concluding that section 108
is permanent law and did not expire at
the end of the 1997 fiscal year (Letter of
Robert P. Murphy, General Counsel,
GAO, B-277719, at 1 (Aug. 20, 1997)).

Even if section 108 is permanent
legislation, it only applies to “final rules
or regulations” relating to the
“recognition, management, or validity of
a right-of-way’” pursuant to R.S. 2477.
Because today’s final rule merely
amends BLM'’s existing regulations,
which define the administrative process
by which an entity can apply for a
recordable disclaimer of interest under
section 315 of FLPMA, the section 108
moratorium does not apply to this final
rule.

If section 108 were interpreted to
prevent BLM from promulgating a
regulation relating to recordable
disclaimers of interest, section 108
would, in essence, partially repeal
sections 310 and 315 of FLPMA (43
U.S.C. 1740, 1745). Under section 310,
BLM is authorized to “promulgate rules
and regulations to carry out the
purposes of this Act and of other laws
applicable to the public lands.” Section
315 is the specific substantive authority
for BLM’s disclaimer regulations (43
U.S.C. 1745(c)). As a general rule, courts
do not favor repeals by implication. In
Morton v. Mancari (417 U.S. 535, 550
(1974)), the Supreme Court stated: “In
the absence of some affirmative showing
of an intention to repeal, the only
permissible justification for a repeal by
implication is when the earlier and later
statutes are irreconcilable.” In
Tennessee Valley Authority v. Hill (437
U.S. 153, 190 (1978)), the Supreme
Court stated that the doctrine
disfavoring repeals by implication
applies with even greater force when the
claimed repeal rests solely on an
appropriations act.

Although repeals by implication are
especially disfavored in the
appropriations context, Congress
nonetheless may amend substantive law
in an appropriations statute if Congress
does so clearly. (Robertson v. Seattle
Audubon Society, 503 U.S. 429, 440
(1992)). The question depends on the
intention of Congress as expressed in
the statute. See United States v.
Mitchell, 109 U.S. 146, 150 (1883).
Therefore, unless Congress clearly
intended to amend sections 310 and 315
of FLPMA, section 108 of the Interior
Appropriations Act, 1997, and sections
310 and 315 of FLPMA are all effective.

Section 108 contains broad language
and does not indicate which final rules
or regulations are encompassed by the
words “pertaining to the recognition,
management, or validity of a right of
way pursuant to Revised Statute 2477.”
The legislative history, however,
indicates that Congress enacted section
108 to prevent the Department of the
Interior from promulgating final rules
and regulations setting out specific
standards for R.S. 2477 rights-of-way.
(See H.R. Rep. No. 104625, at 58
(1996)). Instead, Congress itself wanted
to enact legislation defining the key
terms and scope of grants for R.S. 2477
rights-of-way. The House Committee on
Appropriations stated that:

[TThe public interest will be better
served if these grants [for highway
rights-of-way across Federal land] to
States and their political subdivisions
are not put in jeopardy by the
Department pending Congressional
clarification of these issues. Section 109
does not limit the ability of the
Department to acknowledge or deny the
validity of claims under RS 2477 or
limit the right of grantees to litigate their
claims in any court.

Section 109 of H.R. 3662, the
Department of the Interior and Related
Agencies Appropriations Bill, 1997, was
renumbered section 108 after the Senate
Appropriations Committee deleted
section 107, an unrelated section of H.R.
3662, in its entirety (S. Rep. No. 104—
319, at 56 (July 16, 1996)). The
Appropriations Committee reported the
bill to the Senate and recommended it
pass, as amended. Accordingly, when
Congress enacted section 108, it did not
intend to prohibit the promulgation of
all final rules and regulations that may,
directly or indirectly, address R.S. 2477
rights-of-way but, rather, those that
provide standards for recognizing,
managing or validating an R.S. 2477
right-of-way.

Today’s rule on recordable
disclaimers does not provide standards
for recognizing managing, or validating
an R.S. 2477 right-of-way. Rather, BLM’s
rule merely makes technical changes to
the existing regulations under which an
applicant may submit an application to
remove a cloud on title to lands to
which the United States asserts no
ownership or interest. First, the rule
amends the existing regulations to allow
any entity claiming title, as opposed to
only present owners of record, to apply
for a recordable disclaimer of interest.
This change eliminates inconsistent
administrative interpretations of the
owner-of-record requirement, a term
that is not defined in the existing 1984
regulations. Second, the final rule
eliminates the application deadline in

section 1864.1-3, as it applies to states.
This change conforms the regulations to
the Quiet Title Act, 28 U.S.C. 2409a(g),
which exempts states, in most instances,
from the twelve-year statute of
limitations under that Act. These
changes to the existing regulations do
not expand the kinds of circumstances
in which a disclaimer could be issued,
expand or modify any rights created, or
create any new rights under R.S. 2477.
BLM may issue recordable disclaimers
relating to valid R.S. 2477 rights-of-way
under the existing 1984 regulations, and
this capability will continue under
today’s final rule.

Even if BLM were to issue a
disclaimer of the United States’ interest
in a valid right-of-way under R.S. 2477,
the recognition of such right-of-way
would not be the result of this notice-
and-comment rulemaking but, rather, an
informal agency adjudication resulting
in a final decision. (See 5 U.S.C. 551(7))
The legislative history of section 108
expressly states that Congress ‘“does not
limit the ability of the Department to
acknowledge or deny the validity of
claims under RS 2477 or limit the right
of grantees to litigate their claims in any
court.” (H.R. Rep. No. 104-625, at 58
(1996)). Because BLM’s rule is not a
final rule or regulation relating to the
“recognition, management, or validity of
a right-of-way pursuant to Revised
Statute 2477,” this rule is not subject to
the moratorium in section 108 of the
1997 Interior Appropriations Act.

Several commenters expressed
concerns that today’s rule will enable
states to make “illegal” R.S. 2477 claims
on “cow paths” and “foot trails’’ and
turn them into major thoroughfares in
sensitive areas.

We disagree that the changes to the
existing rule will allow illegal claims. If
an applicant does not have a valid, legal
title, BLM will reject the disclaimer
application. The existing 1984 rule and
today’s final rule are the same in this
regard.

The Southern Utah Wilderness
Alliance (SUWA) opposed the
rulemaking because it did not mention
any case law, particularly SUWA and
Sierra Club v. BLM, (96—CV-836C (D.
Utah); appeal pending, No. 01-4173
(10th Cir.)). SUWA believes this
omission invites attempts to evade
application of this case and others in an
effort to validate R.S. 2477 claims which
could never meet the legal prerequisites.
The group also asserted that the
proposed rule did not describe the
standards BLM would apply in
determining whether to grant recordable
disclaimers.

This rulemaking pertains only to
disclaimers and not to any assertions
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made by various entities for R.S. 2477
claims. Therefore, a discussion of this
case law is not germane to today’s
rulemaking.

An Alaskan environmental group
believes the proposed rule is not
necessary to provide appropriate access
across Alaska lands because there exist
statutory processes to determine rights-
of-way for roads and other access across
most of the land affected by R.S. 2477
assertions. The group also states that
recognizing R.S. 2477 assertions under
the proposed rule will undermine these
established processes and frustrate land
management efforts of responsible
public and private landowners.

The existing regulations already allow
applications for disclaimers for R.S.
2477 rights-of-way, and this has not
undermined established processes for
determining access. This rulemaking
makes technical changes to the existing
rule.

Many commenters, including the
Idaho County Farm Bureau, and the
consortium of environmental groups,
expressed concern that BLM is
proposing the rule to circumvent
FLPMA and Congressional restrictions
against implementing R.S. 2477 rights-
of-ways. The commenters assert that
Congress provided a means to grant
rights-of-way under FLPMA, negating
the need for R.S. 2477. The focus of
their concern is that this proposed rule
will allow states to acquire sensitive
lands, the BLM to circumvent the
environmental impact review process,
and the BLM’s ability to charge fair
market value rentals under Title V of
FLPMA.

FLPMA repealed R.S. 2477 and
provided for applications for new rights-
of-way. Sections 509(a) and 701(h) of
FLPMA also preserved valid existing
rights-of-way. Therefore, although
FLPMA created more flexible authority
to address right-of-way issues, it did not
displace existing rights-of-way
authorized by Congress.

States may seek disclaimers to
sensitive lands for which they already
hold title. For example, submerged
lands under navigable bodies of water
may be environmentally sensitive.
Congress, however, granted states title
to these lands. A disclaimer would
merely provide evidence of an existing
title. Because the state already owns
such lands, there would be no need for
environmental studies or rental
payments.

A commenter opposed the proposed
rule because the commenter believes
that the proposed rule change is not
necessary. The commenter also stated
the BLM Questions and Answer sheet
and press release accompanying the rule

were confusing and obfuscated facts
relating to R.S. 2477. The commenter
also expressed concern that the
proposed rule could allow “counties
and other ‘sagebrush rebel’ entities in
the West to file claims for public lands,
with minimal processing of claims and
no time limitations.” Lastly, the
commenter believes the rule will result
in increased trespass incidents and
other illegal activity by those wishing to
lay claim under the proposed rule
change to public lands, creating long
term effects on the entire western
ecosystem and native species.

BLM regrets that the Question and
Answer document was confusing to the
commenter and did not create the
clarity we intended. BLM intends that
this preamble will clear up any
misunderstanding regarding this
rulemaking. As we have stated, this
rulemaking does not change the
requirements for asserting title to an
R.S. 2477 right-of-way. The rulemaking
is intended only to make it easier for
BLM to clear up clouded titles when the
United States has no interest in the
lands in dispute. A disclaimer of
interest does not convey an interest in
land. It is an administrative
determination that the United States
does not have an interest in land.

The Local Highway Technical
Assistance Council of Boise, Idaho,
asked BLM to clarify the current means
besides FLPMA that can be used to
secure a right to an R.S. 2477 highway
reservation.

FLPMA repealed R.S. 2477 in 1976.
There is no longer any way to secure a
new right to an R.S. 2477 right-of-way.
An existing owner of an R.S. 2477 right-
of-way may apply for a recordable
disclaimer under existing regulations or
as amended in this final rule. A quiet
title action in federal court is the only
other way to resolve R.S. 2477 claims
with finality. The purpose of section
315 of FLPMA is to avoid litigation in
Federal court.

The Nye County Commissioners,
Nevada, believe that the proposed rule
may resolve some questions relating to
R.S. 2477 rights-of-way but are
concerned that the proposed rule is
inapplicable to R.S. 2477 rights-of-way
(or any other rights-of-way), because the
United States continues to hold a valid
interest in underlying lands. The
Commissioners expressed support for
BLM’s effort but did not support the
proposed rule.

If a state made a valid R.S. 2477 right-
of-way claim on public land, only the
rights pertaining to the right-of-way are
authorized for use. The commenter is
correct that the BLM would retain all
other rights, such as the right to sell the

land, allow mining claims to be filed, or
administer the lands for appropriate
purposes. BLM may issue recordable
disclaimers for interests in land and is
not limited to disclaiming only fee
simple title.

An environmental group believes
BLM has purposefully and incorrectly
stated the purpose and intent of the
proposed rule by citing it as a relatively
minor revision to an obscure regulation
with little substantive impact. The
group believes this hampered the public
review process by not informing the
public about the importance of this
proposed rule.

We disagree that this rulemaking is a
major regulatory action. We believe that
we adequately and accurately presented
the purpose and intent of the proposed
rule. The rulemaking makes technical
changes to the existing rule. These
changes are outlined within the
SUMMARY section of this preamble. BLM
has issued 62 recordable disclaimers
since the enactment of FLPMA in 1976;
on average, fewer than 3 recordable
disclaimers annually.

The Blue Ribbon Coalition supported
the proposed rule and asked BLM to
clarify whether a disclaimer of interest
process must be followed for each and
every right-of-way under consideration.
The group also asked BLM to explain
how difficult and complex the process
would be for the applicant and the BLM
for other types of interest that may be
disclaimed under section 315.

An applicant may apply for as many
disclaimers as it has clouded titles
which may benefit from the process.
The complexity of the process depends
upon the nature of the ownership
sought. Titles clouded by avulsion,
reliction or accretion may require
historic maps and patents and newly-
created data, such as aerial photographs.
State applications for disclaimers for
submerged lands may require detailed
studies of water levels and commercial
traffic at the time of statehood.

A consortium of environmental
groups believes the proposed rule
changes would have a direct effect on
private property land rights because it
would lead to numerous rights-of-way
crossing state and private land. The
commenters also believe the proposed
rule will “cloud title” to large amounts
of public and private land by extending
the time that states are allowed to file
claims. The commenters are concerned
that the rulemaking will affect private
property owners and title insurance
companies because BLM has not made
any effort to notify them of these
potential impacts.

Today’s rule will not adversely affect
private property land rights. As we have
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stated, this rulemaking pertains to
disclaimers of interest in federal lands.
It does not apply to private or state
lands. BLM does not anticipate that title
to private land will become clouded by
implementation of this final rule. We
expect the opposite to occur—title
issues arising from a variety of issues
may now be resolved by means of
issuing a disclaimer of interest.

Commenters asserted that the
proposed rule would enable BLM to
transfer large tracts of public lands to
states and increase environmental
impacts on sensitive areas.

BLM may issue a disclaimer only
when an applicant can show that a
specific property right is not held by the
United States and the applicant has
requested that BLM document this by
means of a recordable disclaimer. The
rule would not enable BLM to transfer
vast tracts of land to states. Any land
disclaimed would already be owned by
the applicant, with or without the
disclaimer. This rule would not result in
either an increase or decrease in
environmental impacts.

States may apply for recordable
disclaimers for valid R.S. 2477 claims.
Applications will be evaluated on their
merits and, if the claims are valid, BLM
may issue a disclaimer of interest.

Another environmental group was
concerned that the rulemaking will
circumvent the public comment
procedure by placing the determination
of “interest” in the hands of the agency.
The group does not believe BLM has
made provisions for public notice,
comment, participation, or appeal of its
disclaimers which they believe deprives
the public of protections during the
process of determining the ownership of
federal lands.

Today’s rule does not impede or
remove opportunities for public notice
or appeal provisions for disclaimers.
The existing regulations at Subpart 43
CFR 1864 address the group’s concerns
about public input. Specifically, section
1864.2 provides that BLM must file a
notice of the application and the
grounds supporting it in the Federal
Register at least 90 days before a
decision is made on the application.
Also, BLM publishes a notice describing
the application and its justification in a
newspaper serving the general vicinity
of the lands that are the subject of
application for three consecutive weeks
during the 90-day time period. Today’s
rule does not address this section.
Under 43 CFR 1864.4, “an applicant or
claimant adversely affected by a written
decision of the authorized officer” may
appeal to the Interior Board of Land
Appeals under 43 CFR part 4.

Regarding the group’s suggestion that
BLM seek public input to determine
ownership of public lands, the point is
not determining ownership of lands, but
rather how to remove clouds on title to
land to which the United States
disclaims title. In this case we continue
the existing process.

The Gilpin County Commissioners,
Colorado, expressed concern about the
rule’s potential to open ‘“historic roads
and tracks,” increase threats of erosion,
and introduce noxious weeds into
unroaded areas. The commissioners
believe this rule could harm small
ranchers who have rights on BLM lands.

This final rule will not result in the
situations the commenters pose. The
applicant would already own any land
or interests disclaimed. With or without
the disclaimer the same impacts would
occur, so there is no environmental
impact from this rule. The rule does not
apply to private lands and does not
affect grazing permits.

The San Bernardino County,
Department of Public Works, California,
and others, asked whether an applicant
must apply and be denied a right-of-way
under the FLPMA or other statute before
requesting a disclaimer of interest.

The denial of a right-of-way
application under FLPMA has no
bearing on a request for a disclaimer of
interest.

Several commenters, including The
National Parks Conservation
Association, and the Nye County
Commissioners, Nevada, asked how the
BLM can process disclaimers of interest
on behalf of another surface
management agency because BLM’s
mandate may differ from that of other
agencies. The commenters raised the
following concerns:

 The final rule may alienate
thousands of acres of park lands and
instigate construction of roads and other
structures on NPS lands.

* The proposed rule could frustrate
Congressional intent for the protection
and management of resources contained
within the National Park system.

+ It is not clear how the rule will
apply to lands under the jurisdiction of
DOI agencies other than BLM.

* How will the rule pertain to lands
that were under BLM jurisdiction in
1976, but which have since been
transferred by Congress to other DOI
agencies?

Section 315 gives the Secretary of the
Interior the authority to issue recordable
disclaimers when a record interest of
the United States in lands, whether
managed by Interior or not, has
terminated by operation of law or is
otherwise invalid. The Secretary has
delegated the authority to BLM to issue

disclaimer documents when BLM
determines that a disclaimer of interest
application is valid. Under the existing
1984 regulations, BLM will refer an
application involving lands
administered by another agency to that
agency for review and comment.

The U.S. Forest Service provided
comments generally supporting the
proposed rule. We believe its comments
are also helpful in responding to the
above concerns. The Forest Service
stated:

If implemented the proposed rule
could improve our abilities to resolve
certain forms of land title claims by
states, such as title to the beds and
banks of navigable streams, and for
rights-of-way for highways under the
Revised Statute (“RS”’) 2477 (repealed).
Currently there is no administrative
process available for states or land
management agencies like the Forest
Service, to resolve such title claims; the
process is time consuming and requires
expensive litigation in Federal Courts.

* * * [Tlhe proposed rule for
recordable disclaimers of title would
provide a useful tool in resolving some
state land title claims. With the addition
of a provision stating BLM will not
authorize any application over the
objections of the Forest Service for
claims on National Forests, we would
strongly support the proposal.

BLM has responded to the Forest
Service’s comments by adding language
to the final rule clarifying that BLM will
not issue a disclaimer of interest over
the valid objections of the surface
managing agency having jurisdiction
over the affected lands.

Gilpin County, Colorado, and Valley
County, Idaho, expressed concern that
the proposed $100 fee is ambiguous and
excessive. Valley County asked if the
application fee would apply to each
route upon which an assertion is made.
They are concerned that this could
result in hundreds of dollars in fees for
large counties. Gilpin County requests
that BLM consider a one-time
processing fee for a block of
applications.

We disagree that the $100 application
fee, which exists in the current
regulations, is ambiguous and excessive.
The existing regulations at 43 CFR
1864.1-2(b) provide that “a
nonrefundable fee of $100 shall
accompany the application.” This fee
will not change as a result of this
rulemaking. Subpart 1864 distinguishes
between filing fees and administrative
processing costs. Neither the proposed
rule nor today’s final rule alter these
requirements.

The San Bernardino County
Department of Public Works in
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California criticized any potential cost
recovery that the rulemaking may
impose because the number of claims
the county might potentially file could
create a financial burden on San
Bernardino County .

This rulemaking does not change
BLM'’s application procedures or fee
structures and does not involve cost
recovery. Each application would be
subject to the $100 application fee
unless BLM waives it. Section 304(c) of
FLPMA authorizes the Secretary,
through BLM, to either reduce or
eliminate charges for administrative
costs. BLM will continue to place the
money it collects into the U.S. Treasury
for use for various public purposes. If
BLM receives multiple applications, the
individual case costs should be less, or
BLM may waive the processing costs if
many applications cover similar types of
filings.

A commenter stated the proposed rule
does not specify how to process the
application or reference what the
application requirements will be. The
commenter says BLM must be specific
about these and reference them in the
final rule.

BLM has addressed the application
requirements in the existing regulations
at 43 CFR 1864.1-2. The final rule does
not alter these requirements.

Another commenter asked how the
public will know whether the fee and
deposit are fair, if only BLM determines
what fees the applicant must pay.

BLM is planning to issue guidance to
field offices on how to establish fees and
parameters to ensure fairness. The
guidelines will include a provision that
returns a portion of the fee if the
application is denied. (Until those
guidelines are completed, 43 U.S.C.
1735(a) provides an explanation of how
BLM handles deposits and forfeitures.)

43 CFR 1864.1-3(c) (Action on
application) and 43 CFR 1864.2(a)
(Decision on application) explain BLM’s
procedure for billing an applicant for a
disclaimer of interest application. BLM
has chosen not to estimate an average
cost to process a disclaimer of interest
application because of the variable
factors in each application. However, on
a case-by-case basis, we inform the
applicant of the estimated costs. When
the application processing is completed,
BLM will give the applicant a final
accounting, which will either require
payment of additional fees, or, if an
applicant has overpaid BLM, we will
issue a refund. Today’s rule does not
change the process.

A commenter asked whether BLM
State Directors should have the
authority to issue disclaimers of
interest. Otherwise, subsequent

administrations will have the authority
to change the rule.

The Secretary has already delegated
the authority to process disclaimers of
interest to the BLM Director, who in
turn has delegated this authority to State
Directors. Delegations of authority are
always subject to change.

A commenter asked if the rule would
apply to unpatented mining claims or
other mineral interests.

The rule will not apply to a mining
claim title. Title to mining claims is
determined under the General Mining
Law of 1872, as amended, and BLM
regulations at 43 CFR Part 3800. BLM
will determine whether the rule applies
to clouded private mineral interests on
a case-by-case basis. In general, the
public obtains Federal mineral interests
through leases BLM issues under the
Mineral Leasing Act (30 U.S.C. 181 et
seq.), or sales authorized by the
Materials Act of 1947 (30 U.S.C. 601 et
seq.).

Section 1864.0-5 Definitions

In response to several comments we
are adding language to section 1864.0—
5 in today’s rule to clarify that the term
“state.” As used in this rule, we define
‘“‘state” as “the state and any of its
creations including any governmental
instrumentality, within a state,
including cities, counties, or other
official local governmental entities.”

The Commissioners of Valley County,
Idaho, believe the term “state” as used
in the proposed rule to determine who
would receive the benefit of the waiver
of the 12-year filing deadline, is too
restrictive because the state may not
always support local government
assertions and could prevent local
government’s from filing applications
for disclaimers of interest. The
Commissioners recommended that the
regulations provide for local
governments to apply directly.

We have defined the term “state” to
include local governments. We do not
believe the rule will create restrictions
upon states or other governmental
instrumentalities within the state. States
may file an application for a disclaimer
where a title defect appears to exist.
Because counties and other entities of
local government are within the
jurisdiction of a state, they will have the
same rights as a state. The waiver
applies to counties by definition.

Section 1864.1-1

Current section 1864.1-1 (a) provides,
in part, that any “present owner of
record may file an application to have
a disclaimer of interest issued.” The
phrase “present owner of record” is not
defined in Subpart 1864.

Filing of Application

FLPMA neither uses nor defines this
phrase. In real property parlance, the
term ““present owner of record” usually
refers to a property owner in whose
name the title appears in the official
records of a county recorder’s office or
other office of record. Thus, it appears
that the phrase “present owner of
record” in section 1864.1-1 potentially
could limit applications for a disclaimer
of interest in a way that would unduly
restrict the Secretary’s broad authority
under section 315 of FLPMA.

Today’s rule amends this paragraph
by removing the phrase “present owner
of record” and replacing it with “any
entity claiming title to lands.” This
change clarifies that it is the interest in
the lands, rather than record ownership,
that determines whether an entity is
eligible to apply for a disclaimer of
interest. This change also broadens the
class of potential applicants for
disclaimers of interest, which could
include, among others, a state,
corporation, county, or a single
individual. The language is unchanged
from the proposed rule.

Several commenters did not think
BLM was clear on the standards we will
apply when determining whether or not
to issue a disclaimer of interest. The
commenters urged BLM to apply
standards that are “crisp, rigorous, and
conform to recent federal case law.” The
commenters believe that because an
applicant doesn’t need to have color of
title to request a disclaimer of interest,
this makes the proposed rule an “illegal
land granting statute.” The commenters
state that BLM must also correct the
language of the original 1984 regulation
(section 1864.0-5) purporting to define
lands to include lands “now or formerly
forming a part of the reserved or
unreserved public lands.”

We disagree with the commenters.
BLM did not identify specific standards
because applicants can make a wide
variety of disclaimer applications. The
issuance of a disclaimer does not grant
land to anyone. It merely documents
that the United States has no valid
interest in the land. Requirements for
how and what an applicant must file are
found in the existing regulations at 43
CFR 1864.1-2.

We also disagree that we should
change our definition of “lands.” Often
lands have been transferred from
Federal to private ownership, but a
residual interest in the lands remains
with the Federal government either by
design or error. The disclaimer of
interest rule is in place to correct such
errors if they are found to cause a cloud
on a title.
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Section 1864.1-3 Action on
Application

Section 1864.1-3(a)(1) currently
provides, in part, that the BLM will
deny an application for a disclaimer if
“[m]ore than 12 years have elapsed
since the owner knew or should have
known of the alleged claim attributed to
the United States.” This deadline was
modeled after the statute of limitations
in the Quiet Title Act, which also
includes a disclaimer provision (28
U.S.C. 2409a(e)). The Quiet Title Act
now provides that “any civil action
under this section, except for an action
brought by a state, will be barred unless
it is commenced within twelve years of
the date upon which it accrued. Such
action will be deemed to have accrued
on the date the plaintiff or his
predecessor in interest knew or should
have known of the claim of the United
States.” (28 U.S.C. 2409a(g)).

As enacted in 1972, the Quiet Title
Act subjected all parties, including
states, to the 12-year limitation period.
In 1986, Congress amended the Quiet
Title Act to exempt states from this 12-
year statute of limitations in most
instances. However, BLM has not
updated 43 CFR 1864.1-3(a), issued in
1984, to reflect the 1986 change in the
Quiet Title Act. Thus, today’s rule
amends this section to be more
consistent with the Quiet Title Act.

Today’s rule adds language exempting
states from the 12-year filing deadline to
allow states, as we have defined this
term in this rule, to apply for
disclaimers of interest under FLPMA at
any time. We also made editorial
changes to this section and brought up-
to-date a reference to another section.

Section 1864.1-4 Consultation With
Other Agencies

The existing regulations at 43 CFR
1864.1-4 direct BLM to refer disclaimer
applications to the affected Federal
agency for comment before making a
decision on the application. As a result
of comments BLM added provisions to
today’s rule stating that if a surface
management agency has a valid
objection to an application, BLM will
reject the application. If the application
is approved by the surface management
agency, then BLM can issue a recordable
disclaimer of interest.

We specifically made the change in
reponse to the U.S. Forest Service
comments by clarifying in this final rule
how BLM will handle disclaimer of
interest applications for lands managed
by another land managing agency.

IV. How Did BLM Fulfill Its Procedural
Obligations?

E.O. 12866, Regulatory Planning and
Review

This regulation is not a “‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866. Therefore
it does not require an assessment of
potential benefits and costs, nor does it
require an explanation pertaining to the
manner in which the regulatory action
is consistent with a statutory mandate
and, to the extent allowed by law,
promotes the President’s priorities and
avoids undue interference with state,
local, and tribal governments in the
exercise of their governmental
functions. Because this rule is not a
“significant regulatory action” the
Office of Management and Budget has
not reviewed this rule under Executive
Order 12866.

Commenters asserted that the
rulemaking is a significant regulatory
action because it relates directly to R.S.
2477 claims and will, therefore, cause
adverse impacts to the environment;
presents novel legal issues; and is
inconsistent with the actions of another
agency.

We disagree and stand by our analysis
that the rule is not a significant
regulatory action. Today’s rule does not
change the basic process for issuing
recordable disclaimers and will not
have additional environmental impact,
will better conform to existing statutes,
and better explains how the disclaimer
process relates to other agencies.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), as
amended, 5 U.S.C. 601-612, to ensure
that Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. BLM has determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the RFA (5 U.S.C. 601 et seq.).
The changes to the current rules will
have no impact on an applicant’s costs
for filing or processing an application
for a disclaimer of interest which
currently consist of a one-time filing fee
of $100 and fact-specific processing
costs with provisions for a fee waiver.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This regulation is not a ‘“‘major rule”
as defined at 5 U.S.C. 804(2) because it

will not have an annual effect on the
economy greater than $100 million, nor
will it result in major cost or price
increases for consumers, industries,
government agencies, or regions. It will
not have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

BLM has determined that this rule is
not significant under the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532, because it will not result in state,
local and tribal government, or private
sector expenditures of $100 million or
more in any one year. This rule will not
significantly or uniquely affect small
governments.

Executive Order 12630, Government
Action and Interference With
Constitutionally Protected Property
Rights (Takings)

In accordance with Executive Order
12360, BLM has found that the rule does
not have significant takings
implications. No takings of personal or
real property will occur as a result of
this rule. The rule broadens the
opportunity for the United States to
issue disclaimers of interest in land,
thereby making it easier to remove
clouds on title to certain lands. A
takings implication analysis is not
required.

Executive Order 13132, Federalism

In accordance with Executive Order
13132, BLM finds that the rule does not
have sufficient Federalism implications
to warrant the preparation of a
federalism summary impact assessment.
The rule does not have substantial
direct effects on states, on the
relationship between the national
government and states, or on the
distribution of power and
responsibilities among the various
levels of government. The rule does not
preempt state law. The rule broadens
the opportunity for states and other
entities to apply for a disclaimer of
interest in land, thereby removing
clouds on the title to certain lands.

A commenter believes the rulemaking
will impact the public under Executive
Order 13132 because the rulemaking
would change Federal and state land
ownership.

We disagree. Although states will gain
an additional ability to apply for
disclaimers because we are removing
the states’ 12-year filing deadline, no
substantive changes in ownership
would occur because recordable
disclaimers may only be issued for
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interests which the Federal government
no longer claims.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, BLM finds that this rule does not
propose significant changes to BLM
policy and that Tribal Governments will
not be unduly affected by this rule.

The State of Alaska supported the
proposed rule and asked if a disclaimer
of interest could be applied to Indian
trust or restricted Indian lands.

BLM will reject all applications for a
disclaimer of interest on trust or
restricted Indian lands (43 CFR 1864.1—
3(b)(2) of today’s rule). Indian trust
lands are defined in 25 CFR 150.2(h) as
“an inclusive term describing all lands
held in trust by the United States for
Individual Indians or tribes, or all lands,
titles to which are held by individual
Indians or tribes, subject to the Federal
restrictions against alienation or
encumbrance, for all lands which are
subject to the rights of use, occupancy,
and/or benefit of certain tribes.” For
purposes of this part, the term “Indian
land” also includes land for which title
is held in fee status by Indian tribes and
U.S. Government-owned lands under
the Bureau of Indian Affairs
jurisdiction. This rulemaking has no
bearing on these lands.

Executive Order 12988, Civil Justice
Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Paperwork Reduction Act

BLM has determined this rulemaking
does not contain any new information
collection requirements that the Office
of Management and Budget must
approve under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

National Environmental Policy Act

BLM has determined that this
rulemaking is categorically excluded
from environmental review under
section 102(2)(C) of the National
Environmental Policy Act, under 516
Departmental Manual (DM), Chapter 2,
Appendix I, Item 1.10, and has
concluded that the rule does not meet
any of the ten exceptions to the
categorical exclusions listed in 516 DM,
Chapter 2, Appendix 2. Under 516 DM,
Chapter 2, Appendix 1, § 1.10, this rule
is categorically excluded because it is
procedural in nature, therefore its

environmental effect is too broad,
speculative or conjectural to analyze.

A commenter believes BLM was
incorrect in asserting that the proposed
rule is categorically excluded from
review under NEPA, arguing that there
are several exceptions requiring the
proposed rule to undergo NEPA review,
including the potential adverse effects
on parks, recreation, wilderness, and
refuge lands, and the proposed rule’s
potentially controversial environmental
effects.

We disagree. BLM believes that the
rule, as written, is exempt from NEPA
for the reasons stated in the proposed
rulemaking. It is not possible to
determine the number of filings under
the FLPMA provision, nor can BLM
determine where such filings will be
made.

Executive Order 13211, Action
Concerning Regulations That
Significantly Effect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, BLM finds that this rule will not
have a significant adverse effect on the
supply, distribution, or use of energy.
The supply, distribution or use of
energy will not be unduly affected by
this rule.

Clarity of the Regulations

Each Federal agency is required to
write regulations that are simple and
easy to understand and to solicit
comments and suggestions from the
public on the readability of the rule.

A commenter stated the rulemaking
was unclear because it does not mention
R.S. 2477, although BLM’s Questions
and Answers and Press Release pertain
specifically to R.S. 2477.

We disagree. This rulemaking pertains
to the issues of recordable disclaimers
and, therefore, we saw no need to
address specific R.S. 2477 rights-of way
types of recordable disclaimers in the
preamble to the proposed rule. Our
mention of R.S. 2477 in BLM’s
Questions and Answers and Press
Release generated significant comments
about the relationship of this rule to R.S.
2477, which we have addressed in
today’s preamble.

List of Subjects in 43 CFR Part 1860
Administrative practice and
procedure, Public lands.
Dated: December 31, 2002.
Rebecca W. Watson,
Assistant Secretary of the Interior.
Accordingly, for the reasons stated in
the preamble and under the authority of

the FLPMA (43 U.S.C. 1740), BLM
amends Subpart 1864 of Title 43 of the

Code of Federal Regulations as set forth
below:

PART 1860—CONVEYANCES,
DISCLAIMERS, AND CORRECTIONS
DOCUMENTS

Subpart 1864—Recordable Disclaimers
of Interest in Land

1. The authority citation for subpart
1864 is added to read as follows:

Authority: 43 U.S.C. 1201, 1740, and 1745.

2. Amend Section 1864.0-5, by
adding paragraph (h) to read as follows:

§1864.0-5 Definitions.
* * * * *

(h) State means “the state and any of
its creations including any
governmental instrumentality within a
state, including cities, counties, or other
official local governmental entities.”

3. Revise §1864.1—1 to read as
follows:

§1864.1-1 Filing of application.

(a) Any entity claiming title to lands
may file an application to have a
disclaimer of interest issued if there is
reason to believe that a cloud exists on
the title to the lands as a result of a
claim or potential claim of the United
States and that such lands are not
subject to any valid claim of the United
States.

(b) Before you actually file an
application you should meet with BLM
to determine if the regulations in this
subpart apply to you.

(c) You must file your application for
a disclaimer of interest with the proper
BLM office as listed in § 1821.10 of this
title.

4. Revise § 1864.1-3 to read as
follows:

§1864.1-3 Action on application.

(a) BLM will not approve an
application, except for applications filed
by a state, if more than 12 years have
elapsed since the applicant knew, or
should have known, of the claim of the
United States.

(b) BLM will not approve an
application if:

(1) The application pertains to a
security interest or water rights; or

(2) The application pertains to trust or
restricted Indian lands.

(c) BLM will, if the application meets
the requirements for further processing,
determine the amount of deposit we
need to cover the administrative costs of
processing the application and issuing a
disclaimer.

(d) The applicant must submit a
deposit in the amount BLM determines.
(e) If the application includes what
may be omitted lands, BLM will process
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it in accordance with the applicable
provisions of part 9180 of this title. If
BLM determines the application
involves omitted lands, BLM will notify
the applicant in writing.

5. Revise §1864.1—4 to read as
follows:

§1864.1-4. Consultation with other
Federal agencies.

BLM will not issue a recordable
disclaimer of interest over the valid
objection of another land managing
agency having administrative
jurisdiction over the affected lands. A
valid objection must present a
sustainable rationale that the objecting
agency claims United States title to the
lands for which a recordable disclaimer
is sought.

[FR Doc. 02—33147 Filed 12—-31-02; 12:48
pm]
BILLING CODE 4310-84-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-3484, MB Docket No. 02—20, RM—
10368]

Digital Television Broadcast Service;
Traverse City, Ml

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Central Michigan University,
allots DTV channel *23 at Traverse City,
Michigan. See 67 FR 6905, February 14,
2002. DTV channel *23 can be allotted
to Traverse City in compliance with the
geographic spacing criteria of Section
73.623(d) and the principle community
coverage requirements of Section
73.625(a) at coordinates (45—10—40 N.
and 85-05-57 W). Due to a short-
spacing conflict, the Canadian
government has concurred with the
allotment of DTV channel *23 as a
specially negotiated allotment limited to
1 kW ERP and 390 meter HAAT or the
equivalent in order to avoid prohibited
overlap in the direction of DTV channel
23B at Sault Ste. Marie, Ontario,
Canada. With this action, this
proceeding is terminated.

DATES: Effective February 3, 2003.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Media Bureau, (202) 418—
1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-20,
adopted December 17, 2002, and

released December 20, 2002. The full
text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., CY-B402, Washington,
DC 20554, telephone 202-863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73
Digital television broadcasting,
Television.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.622 [Amended]

2. Section 73.622(b), the Table of
Digital Television Allotments under
Michigan, is amended by adding DTV
channel *23 at Traverse City.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.
[FR Doc. 03-163 Filed 1-3—-03; 8:45 am|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-3505; MB Docket No. 02-274, RM—
10560; MB Docket No. 02-275, RM—-10561]

Radio Broadcasting Services; Jasper,
FL and Tigerton, WI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Powerline NA, Inc., allots
Channel 298A at Jasper, Florida, as the
community’s first local FM transmission
service. See 67 FR 63876, October 16,
2002. Channel 298A can be allotted to
Jasper in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction 2.2 kilometers (1.4 miles)
northwest of the community to avoid a
short-spacing to the vacant allotment
site of Channel 299C3, Perry, Florida.
The reference coordinates for Channel
298A at Jasper are 30-31-49 North

Latitude and 82-57—-58 West Longitude.
The Audio Division, at the request of
Starboard Broadcasting, Inc. allots
Channel 295A at Tigerton, Wisconsin,
as the community’s first local FM
transmission service. See 67 FR 63876,
October 16, 2002. Channel 295A can be
allotted to Tigerton in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 14.1 kilometers (8.7 miles)
northeast to avoid a short-spacing to the
license sites of Station WLJY, Channel
293C1, Marshfield, Wisconsin, Station
WJLW, Channel 294C3, Allouez,
Wisconsin, and Station WUPM, Channel
295C1, Ironwood, Michigan. The
reference coordinates for Channel 295A
at Tigerton are 44—-50-07 North Latitude
and 88-56—41 West Longitude. Filing
windows for Channel 298A at Jasper,
Florida and Channel 295A at Tigerton,
Wisconsin, will not be opened at this
time. Instead, the issue of opening a
filing window for these channels will be
addressed by the Commission in a
subsequent order.

DATES: Effective February 3, 2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket Nos. 02—-274 and
02-275, adopted December 18, 2002,
and released December 20, 2002. The
full text of this Commission decision is
available for inspection and copying
during regular business hours at the
FCC’s Reference Information Center,
Portals II, 445 Twelfth Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.
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For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Florida, is amended
by adding Jasper, Channel 298A.

3. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by adding Tigerton, Channel
295A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—169 Filed 1-3—-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-3420; MB Docket No. 02-225; RM—
10517]

Radio Broadcasting Services;
Crawfordville, GA

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document allots Channel
234A to Crawfordville, Georgia, in
response to a petition filed by Ritz
Radio. See 67 FR 53901, August 20,
2002. The coordinates for Channel 234A
at Crawfordville, Georgia, are 33—31-18
and 82-56-52. There is a site restriction
3.7 kilometers (3.7 miles) northeast of
the community. With this action, this
proceeding is terminated. A filing
window for Channel 234A at
Crawfordville will not be opened at this
time. Instead, the issue of opening this
allotment for auction will be addressed
by the Commission in a subsequent
order.

DATES: Effective: January 30, 2003.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 02-225,
adopted December 13, 2002, and

released December 16, 2002. The full
text of this Commission decision is
available for inspection and copying
during regular business hours in the
FCC Information Center, Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, (202) 863—2893, facsimile (202)
863—2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
Part 73 of title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by adding Crawfordville, Channel 234A.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—-165 Filed 1-3—-03; 8:45 am|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-3418; MB Docket No. 02-143; RM
10392]

Radio Broadcasting Services; Lebanon
and Speedway, IN

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the
Commission reallots Channel 265A from
Lebanon to Speedway, Indiana, as the
community’s first local aural
transmission service and modifies the
license for Station WYJZ(FM) to reflect
the changes. See 67 FR 42216 (06/21/
2002). Station WYJZ(FM), currently
operating as a short-spaced station, will
be able to operate as a fully spaced
station and will eliminate two short-
spacings. Channel 265A is allotted at
Speedway at petitioner’s requested
transmitter site which is 4.9 kilometers

(3.0 miles) southeast of the community.
Coordinates for Channel 265A at
Speedway are NL 39-46—-10 and WL 86—
13-45.

DATES: Effective January 30, 2003.

FOR FURTHER INFORMATION CONTACT.:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-143,
adopted December 13, 2002, and
released December 16, 2002. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW., Washington, DC. This
document may also be purchased from
the Commission’s duplicating
contractor, Qualex International, Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863—2893, facsimile 202—-863-2898, or
via e-mail qualexint@aol.com.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Indiana, is amended
by adding Speedway, Channel 265A and
removing Lebanon, Channel 265A.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—164 Filed 1-3—03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA 02-14165; Notice 1]
RIN 2127-A185

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
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ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This document responds, in
part, to petitions for reconsideration of
the amendments we made in December
2001 to our May 2000 Federal motor
vehicle safety standard (FMVSS) No.
208 advanced air bag final rule. Because
of the time constraints faced by vehicle
manufacturers in certifying a portion of
their fleet to the advanced air bag
requirements, we are bifurcating our
response. This document addresses
those portions of the petitions that we
believe are the most time sensitive or
that address minor, easily resolved
technical issues. In particular, we are
responding to those portions regarding
the length of time during which data
will be collected during low risk
deployment tests, a change in dummy
positioning procedure for one of the
driver position low risk deployment
tests, and issues related to the air bag
warning label and the telltale that
indicates when the passenger air bag has
been automatically suppressed. A
second document addressing the
remaining issues raised by the
petitioners will be issued at a later date.
DATES: Effective Date: The amendments
made in this rule are effective February
5, 2003.

Petitions: Petitions for reconsideration
of the amendments made by this rule
must be received by February 20, 2003.
ADDRESSES: Petitions for reconsideration
should refer to the docket and notice
number of this document and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may contact Lori
Summers, Chief, Light Duty Vehicle
Division, Rulemaking, NVS-112.
Telephone: (202) 366—1740. Fax: (202)
493-2739. E-mail:
Lori.Summers@NHTSA.dot.gov.

For legal issues, you may contact
Rebecca MacPherson, Office of Chief
Counsel, NCC-112. Telephone: (202)
366—2992. Fax: (202) 366—3820.

You may send mail to these officials
at the National Highway Traffic Safety
Administration, 400 Seventh St., SW.,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
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I. Background: The Advanced Air Bag
Final Rule

On May 12, 2000, we published in the
Federal Register (65 FR 30680) a final
rule and an interim final rule to require
advanced air bags (Docket No. NHTSA
00-7013; Notice 7) (May 2000 final
rule). The rule amended FMVSS No.
208, Occupant Crash Protection, to
require that future air bags be designed
so that they create less risk of serious air
bag-induced injuries than current air
bags, particularly for small women and
young children, and provide improved
frontal crash protection for all
occupants by means that include
advanced air bag technology.

The issuance of the May 2000 final
rule completed the implementation of
our 1996 comprehensive plan for
reducing air bag risks. The
Transportation Equity Act for the 21st
Century (TEA 21), which was enacted in
1998, required us to issue a rule
amending Standard No. 208:

to improve occupant protection for occupants
of different sizes, belted and unbelted, under
Federal Motor Vehicle Safety Standard No.
208, while minimizing the risk to infants,
children, and other occupants from injuries
and deaths caused by air bags, by means that
include advanced air bags.

Eight petitions for reconsideration of
the May 2000 final rule were submitted
to the Agency (see Docket No. 7013).
Four of the petitions were from
manufacturers of vehicles or air bags.
Petitions were also filed by three
industry associations representing
vehicle manufacturers, and by a
coalition of four consumer groups. In
addition, NHTSA received two requests
for clarification within the time period
for filing petitions and three comments
that would have been considered
petitions for reconsideration had they
been timely filed. All submissions were
addressed in the Agency response
published in the Federal Register on
December 18, 2001 that made several
changes to the May 2000 final rule (66
FR 65376, Docket No. NHTSA 01—
11110) (December 2001 final rule).

These changes included a number of
refinements to the dummy positioning
procedures for the low risk deployment
tests and, to a lesser degree, for the
automatic suppression tests. In the
December 2001 final rule, the Agency
also modified the period of time during
which the injury criteria must be met for

the low risk deployment tests from 300
milliseconds (ms) to 125 ms after
initiation of the final stage of an air bag
designed to deploy in a 26 km/h (16
mph) rigid barrier crash. We also
corrected an error in the regulatory text
of the May 2000 final rule regarding the
exclusivity of the new advanced air bag
warning label on the sun visor and
clarified that information regarding air
bags or seat belts may be placed
elsewhere in the vehicle as long as the
information in those warnings is
consistent with the information
contained in the required label.
Additionally, the regulatory text
concerning the telltale light required for
automatic suppression systems was
changed to be more consistent with the
requirements of FMVSS No. 101,
Controls and Displays. Other changes
that are not the subject of today’s rule
were also made.

II. Petitions for Reconsideration

We have received eight petitions for
reconsideration of the December 2001
final rule. These petitions were filed by
the Alliance of Automotive
Manufacturers (Alliance), Mitsubishi,
Volkswagen, Honda, Porsche,
DaimlerChrysler, Ford, and Toyota.
Additionally, BMW and Ferrari filed
petitions shortly after the deadline for
filing petitions for reconsideration had
passed. Under agency regulations (49
CFR 553.35(a)), late-filed petitions for
reconsideration are treated as petitions
for rulemaking. However, neither of
these two petitions raised issues that
had not also been addressed by the
other timely petitioners for
reconsideration. Thus, as a practical
matter, the issues in the two petitions
will be considered as part of the agency
response to the timely-filed petitions for
reconsideration. TRW submitted a
request for clarification and a comment
on one of the issues raised by all
petitioners, namely the time-duration
for meeting the injury criteria during the
passenger-side low risk deployment
tests. Several supplemental submissions
were also submitted to the docket after
the deadline for filing petitions for
reconsideration.

In this document, we are responding
to those portions of the petitions
regarding the time duration for
collecting injury criteria data during the
low risk deployment tests, a change in
dummy positioning procedure for one of
the driver position low risk deployment
tests, and issues related to the air bag
warning label and the automatic
suppression telltale. Only those portions
of the petitions directly related to these
matters will be discussed in this
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document. The remaining issues will be
addressed in a subsequent document.

III. Summary of Response to Petitions
for Reconsideration

As noted above, today’s rule
addresses only those issues raised in the
petitions for reconsideration that are
likely to have an important, immediate
impact on vehicle manufacturers or that
correct inadvertent changes that were
made to the regulatory text in the
December 2001 final rule.

Two significant issues are resolved by
this document. First, we address the
time duration for collecting injury
criteria data during the tests to
determine whether a low risk
deployment air bag system complies
with the standard. We have decided to
grant the petitioners’ request that the
period for the three-year-old and six-
year-old low risk deployment tests end
at 100 ms after the air bag first starts to
deploy instead of 125 ms after the final
stage of the air bag starts to deploy. The
longer time duration for low risk
deployment tests specified in the
December 2001 final rule will continue
to apply to the driver position low risk
deployment tests and to the infant low
risk deployment tests.

The second major issue involves the
labeling requirements associated with
all advanced air bag requirements. We
have made changes to the current label,
depicted in Figure 8 of the standard,
and have decided to reinstate our
prohibition against placing additional
information regarding air bags on the
sun visor. The current label will be
allowed for vehicles certified to the
advanced air bag requirements before
September 1, 2003, although vehicle
manufacturers may choose to use the
new label, which is depicted in Figure
11, on those vehicles under the existing
provision allowing early compliance.
Notwithstanding the prohibition, we
have also established a procedure under
which a manufacturer may request
permission to add design-specific
information to the sun visor label with
the Agency’s approval. Today’s rule also
corrects an error in the regulatory text
that suggested the new advanced air bag
labels are only required for vehicles
certified to the automatic suppression
options.

Finally, the rule makes a correction to
the chin-on-module low risk
deployment test position, corrects a
couple of errors related to the telltale
requirement for vehicles certified to the
automatic suppression requirements,
and makes a few minor, non-substantive
changes.

IV. Time Duration for Low Risk
Deployment Tests

We adopted a specific period of time
for meeting the injury criteria in the
May 2000 final rule. In that rule, we
required that all injury criteria be met
for the first 300 ms of the test, a time
period that we believed would
encompass any air bag-related risk of
injury. Several petitioners for
reconsideration of that rule argued
against adopting a 300 ms period for the
low risk deployment tests.

While rejecting the recommendation
made by the Alliance that injury criteria
be met for 300 ms or until the dummy
is no longer in contact with the air bag,
whichever occurs first, as inherently
non-objective, we did modify the test
duration for the low risk deployment
tests in the December 2001 final rule.

As discussed in that rule, the test
duration for low risk deployment tests
should accurately reflect the propensity
of the deploying air bag to harm an
occupant while it is deploying. Thus,
we adopted a time duration for the low
risk deployment test of 125 ms from the
initiation of deployment of the final air
bag stage that will fire in a 0-26 km/h
(16 mph) crash. We believed this time
frame would adequately measure air
bag-related injuries without reflecting
injuries due to secondary vehicle
interior impacts (referred to below as
‘“secondary impacts”) that are unrelated
to air bag deployment. We noted that we
intend to monitor our test data to
determine whether the specified time
period is, in fact, sufficient to include
all air bag-related injuries, leaving open
the possibility of increasing the time
duration if needed. We also noted that
the 300 ms time duration remains in full
effect for all barrier tests.

In October 2001, the Alliance
petitioned NHTSA to limit the time
period to 100 ms from the initial
deployment of the air bag. Alternatively,
it suggested developing an algorithm
that would determine when the forces
imposed on the dummy by the air bag
no longer significantly influences the
movement of the dummy. In a
supplemental submission, dated April
29, 2002, the Alliance dropped its
support of this alternative approach.

The Alliance argued that both the
original 300 ms time frame and the new
125 ms after the initiation of the final
stage of air bag deployment effectively
prevent vehicle manufacturers from
certifying compliance with the
advanced air bag requirements using
low risk deployment technologies. It
stated that both time periods capture
non-representative secondary impacts
with vehicle interior components

(primarily the seat back on the
passenger side). It argued that these
interior vehicle impacts are artifacts of
the test, which is static, and are not
representative of what happens in real
world crashes. It provided sled test data
simulating a dynamic crash test
compared to a low risk deployment test,
suggesting that the interactions of test
dummies with the vehicle’s interior
components during dynamic tests are
not significant.

The Alliance also claimed that the
final stage of most multi-stage air bag
systems that is not deployed in a crash
to provide occupant protection is only
deployed to expense the remaining air
bag propellant, not to provide any
additional protection for the affected
occupant. It stated that this final
“dispensing” stage would generally
expense approximately 100 to 300 ms
after the initial deployment of the air
bag, a time delay which, it argued, is
sufficiently late to prevent any risk of
air bag-related injury. In addressing the
agency’s concerns with the injury
potential of a secondary impact, the
Alliance noted that it did not believe
NHTSA'’s reliance on reports of
secondary impacts in existing special
crash investigation (SCI) cases was
warranted since those cases involved air
bags that would not meet the low risk
deployment criteria. Accordingly, it did
not believe the SCI cases were
indicative of future air bag performance.
Finally, the Alliance stated that a time
duration of 125 ms from the initial
deployment of the air bag was too long
to eliminate injuries attributable solely
to secondary impacts.

Toyota, Mitsubishi, DaimlerChrysler,
Honda, Volkswagen, and Porsche all
supported the Alliance request to end
the period during which data are
collected for compliance purposes at
100 ms after the initial deployment of
the air bag. DaimlerChrysler also
suggested that the seat back be adjusted
to its fully reclined position (or the seat
be removed) to avoid any possibility of
a secondary impact.! Honda suggested
an alternative requirement under which
the collection of data for compliance
purposes would cease 10 ms after the
dummy head no longer interacted with
the air bag. It maintained that the
maximum injury values, other than
those related to secondary impacts,
generally occurred during dummy head
interaction with the air bag or very
shortly (i.e., within 10 ms) thereafter,

1In October 2001, DaimlerChrysler submitted a
petition for rulemaking asking, in part, that the time
duration for data collection be less than 100 ms
after initiation of air bag deployment. However, in
its petition for reconsideration, it supported the
proposal set forth by the Alliance.
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and therefore asked us to limit the
period during which the injury criteria
must be met and data are collected for
the low risk deployment tests to 10 ms
after dummy interaction with the air bag
ceases. This approach had been
presented earlier by the Alliance in an
October 2001 petition for rulemaking.
Volkswagen and BMW suggested an
alternative means of limiting the
collection of compliance data would be
to review the test video and data traces
to separate air bag-induced injury
readings from secondary impacts. They
stated that such a method would most
effectively ensure that all air bag-related
injuries were captured without
penalizing manufacturers for secondary
impacts. BMW noted that NHTSA has
established a precedent for using film
analysis to determine compliance in
FMVSS No. 201, Occupant protection in
interior impact. TRW offered a similar
alternative, under which film and data
channel analyses would be used to limit
the collection of compliance data. It also
advocated a 300 ms time-frame for all
rear-facing child seat testing. Autoliv
advocated a much more basic approach
under which NHTSA could make a
case-by-case determination that the
secondary impact was unrelated to the
air bag.

This is a complex issue. As we noted
in the preamble to both our May 2000
and the December 2001 final rules, we
do not believe that all dummy contact
with the vehicle interior would
necessarily be the result of dummy
interaction with an overly aggressive air
bag. This is because a dummy subjected
to the deployment of any air bag in a
low risk deployment test will continue
to move rearward until it strikes some
object, and because the low risk
deployment test does not take into
account the forward momentum of the
dummy that would typically be present
in a real world crash in which the
frontal impact air bags deploy. For these
reasons, we are reluctant to retain the
existing compliance data collection
period, particularly because it may
effectively preclude manufacturers from
complying with the rule through the use
of low risk deployment technologies.
Nevertheless, we remain concerned that
an air bag propelling the dummy
backward with excessive force could
result in secondary impacts relatively
early in the crash event. These new low
risk air bag technologies remain
relatively untested by NHTSA, and we
are somewhat dependent on the
manufacturers’ experience in the testing
and development of their own systems.

Accordingly, we have decided to limit
the data collection for compliance
purposes to 100 ms after initial

deployment of the air bag for systems
that are certified to either S21.4 (3-year-
old) or S23.4 (6-year-old), as requested
by the Alliance and supported by other
petitioners. All injury measurements
recorded during that time that exceed
the allowable values, regardless of the
source of injury, will be considered
noncompliances. We continue to believe
that setting a specific time period is the
simplest, most appropriate, and most
objective way to determine which data
to collect for compliance purposes. The
basis for our decision is set forth below.
However, as discussed in the December
2001 final rule, we will actually record
the dummy injury measurements for a
longer time period dependent upon the
data collection system. If there is any
indication that peak injury
measurements recorded after 100 ms are
the result of an air bag’s aggressiveness,
we may choose to initiate rulemaking to
increase the period of time that data will
be considered for compliance purposes.

The primary thrust of the Alliance’s
petition is that, in a real world crash, a
child would have sufficient forward
momentum relative to the vehicle, and
thus experience a lower change in
velocity due to the air bag interaction,
to prevent serious injuries resulting
from secondary impacts with the
interior of the vehicle. Thus, the high
injury readings associated with
secondary impacts in the static low risk
deployment tests (primarily high neck
injury readings) are artifacts of those
tests and do not represent a real world
condition. The Alliance presented one
set of sled test results, comparing one
low risk deployment test (6-year-old
dummy in position 1) to a 26 km/h (16
mph) dynamic sled test to support its
position.

We agree that the rebound velocity of
a dummy in the static low risk
deployment test does not replicate the
rebound velocity of an out-of-position
occupant in a real world crash in which
the occupant moves forward as a result
of vehicle braking and crash dynamics.
The forward momentum of the occupant
in such a crash will reduce the velocity
with which the occupant is thrown back
into the seat. The amount of this
forward momentum (and the resulting
reduction in rearward momentum) is
impact velocity-dependent. In low
speed crashes, the forward momentum
will be less than in higher speed
crashes. Since air bags may be designed
to deploy at impact speeds considerably
less than the 26 km/h (16 mph) used in
the Alliance sled test, we are uncertain
that forward momentum alone will be
sufficient to prevent rebound injuries
that are the result of the air bag’s
propelling an individual rearward.

Likewise, our experience with the SCI
data indicates that secondary impacts
are not limited to seat backs, but could
be into the B-pillar, the door, or even
the header. However, the SCI cases are
inconclusive as to whether or not the
secondary impacts result in more
serious injury than those produced by
the air bag.

The Alliance also suggested that the
agency’s reliance on SCI data to justify
our concern that secondary impacts
could be the result of air bag interaction
depended on old air bag designs that
could not meet the low risk deployment
requirements. The Alliance’s point is
well taken. We note that no vehicles in
the SCI database were designed to meet
the advanced air bag requirements.
Indeed, to the best of our knowledge,
there is only one SCI case of a “lower
powered” (i.e., model year 1998 or later)
air bag-equipped vehicle that resulted in
a critical injury (AIS 5) and was also
reported to have seat back contact. That
case involved a 1999 Ford Contour. We
do not believe the passenger air bag in
that vehicle would be sufficiently
benign to meet the low risk deployment
requirements. We also have some
concerns about our ability to attribute
the serious injuries to seat back contact,
as the subject case involved a crash in
which the delta-V has been determined
to be around 48 km/h (30 mph).

The Alliance also indicated that the
typical low risk deployment systems
that are likely to be used in future
vehicles would consist of an initial,
benign deployment with a secondary
“expensing stage” that would occur at
least 100 ms after the initial
deployment. It maintained that this
“expensing stage” would occur so late
in the crash event that it could not be
the source of air bag interaction or
rebound injury. It also provided data
using an inflator designed to expense
40% of the air bag’s propellant initially
and 60% secondarily (40/60 air bag
design). In that instance, the secondary
deployment occurred 200 ms after the
initial deployment and did not result in
any excessive injury response
measurements at the end of the crash
event. As noted in the December 2001
final rule, our concern is with 40/60 air
bag designs for which the second
deployment has the propensity to cause
injury. We do not find persuasive the
Alliance’s contention that the second
stage of deployment will always be
benign, but believe that injury
measurement assessment for 100 ms
will ensure that a second stage
deployment does not occur during
significant occupant engagement with
the air bag.
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Finally, the Alliance stated that a 125
ms fixed time duration is too long to
exclude secondary impacts. To the
extent we believe the majority of
secondary impacts are not
representative of what happens in real
world crashes, the test duration should
be sufficiently short to limit
significantly the potential for secondary
impacts while being of sufficient
duration to capture the full air bag
deployment. We believe a 100 ms time
duration will capture the full air bag
deployment and induce manufacturers
to reduce the dummy rebound velocities
into the seat back and cap the rebound
velocity to some degree. There is no
evidence that suggests that a 125 ms
data collection would reduce the
likelihood of injuries more than a 100
ms collection.

We agree with manufacturers that
high injury measurements due to
secondary impacts can be an artifact of
the low risk deployment test. The 100
ms time frame adopted today will
minimize the likelihood that a vehicle
occupant will be thrown into the seat
back or other vehicle component prior
to 100 ms, as vehicle manufacturers will
need to ensure that their air bags are
sufficiently benign to avoid such
contacts during that time frame. This is
because any failure of the injury criteria,
regardless of whether it is the result of
direct air bag interaction or a secondary
interaction with another vehicle
component, will be considered a
noncompliance. It is for this reason that
we are denying DaimlerChrysler’s
petition for an explicit exclusion of air
bag stages that are not required to
provide occupant protection and for
performing the test with the seat back
fully reclined or removed. However, as
noted above, we will continue to
monitor the test results, and initiate
rulemaking if we determine that injury
measures beyond 100 ms are due to
overly aggressive air bags.

Vehicle manufacturers have not
demonstrated that secondary impacts
are a compliance problem on the driver
side of the vehicle or with a rear-facing
child restraint on the passenger side.
Additionally, unlike the 3-year-old and
6-year-old dynamic tests relied on by
the Alliance to support its position that
secondary impacts are a test anomaly,
there will not be a significant amount of
forward momentum relative to the
vehicle in a dynamic test with an infant
dummy in a rear-facing child restraint.
The infant dummy is restrained in a
rear-facing child restraint that is
coupled to the vehicle chassis via the
vehicle seat belt system. Thus, the static
test condition is more representative of
the real world crash event. Accordingly,

we are retaining the specification that
data be collected for compliance
purposes in S19.3 (12-month-old) and
S25.3 (driver-side) for 125 ms after
initiation of the final stage of
deployment for crashes up to 64 km/h
(40 mph) and 26 km/h (16 mph),
respectively.

We are rejecting the other suggestions
offered by petitioners because we
believe they are insufficiently objective.
Honda’s suggestion that data collection
for compliance purposes end 10 ms after
head interaction with the air bag ceases
suffers from the same lack of objectivity
as the Alliance petition that we denied
in the December 2001 final rule. It is
simply not possible to determine with
any assurance exactly when that
interaction ceases. The suggestion of a
film analysis is likewise impractical.
Autoliv’s suggestion that NHTSA make
a case-by-case determination as to when
the secondary impact is air bag-related
would likely result in significant debate
and pose legitimate concerns about
objectivity, repeatability, and
enforceability.

We have changed S4.11(b) of the
regulatory text to specify injury criteria
will be considered for ““100
milliseconds after the initial
deployment of the air bag” rather than
100 milliseconds after the air bag is
signaled to deploy.” The reason for this
change is to be more precise about when
the 100 ms time-frame begins.
Manufacturers may, for very valid
reasons, build time delay circuitry into
their air bag systems. If the test duration
began at the signaling of air bag
deployment, the data acquisition period
would be shortened by the period of the
delay. Changing the regulatory text to
“initial deployment of the air bag” is
intended to capture that moment in time
when the chemical or other process
begins to inflate the air bag. If there is
no designed delay built into the
electrical circuitry, then the signal for
air bag deployment and the initiation of
deployment will effectively be
coincident.

V. Test Procedure for the Driver Air
Bag Systems

As part of the December 2001 final
rule, the agency made several changes to
the regulatory text governing dummy
positioning procedures. In many
instances, these changes were intended
to be substantive in nature. For
example, we changed the location for
positioning the dummy chin on the
steering wheel in the driver chin-on-rim
test (position 2) because we believed the
change would lead to a more repeatable
test procedure and would minimize the
risk that the dummy chin would become

lodged over the steering wheel,
potentially distorting the dummy
kinematics.

However, many of the changes were
made purely to improve the logic of
how the test was to be performed and
to create greater consistency among the
various tests. For example, changes
were made in the sequencing of the test
procedure so that one could follow the
procedure step-by-step. Likewise,
terminology was made more uniform
among the various tests. The agency did
not intend these changes to have a
substantive effect. Accordingly, the
preamble to the December 2001 final
rule did not discuss the changes.

Mitsubishi, Volkswagen, and Autoliv
stated in their petitions that one of the
changes to the driver chin-on-module
test (position 1) (S26.2.6) made a
substantive change to the test procedure
that was not justified, or even discussed
in the preamble. Follow-up letters by
the Alliance, Ford and GM reiterated
this concern. The position aligns the
chin with the center of the area where
the air bag deploys. The original
position aligned the chin with the top
of the air bag module. Petitioners have
argued that the new specification lowers
the dummy head position and could
make the test more stringent and
unrealistic. Additionally, Autoliv and
Ford asked if the seat height could be
adjusted to achieve the desired dummy
height.

Petitioners are correct that the change
was not discussed. It was intended to
create consistency between this test and
other tests in which a portion of the
dummy was to be positioned in
alignment with the place in the vehicle
where the air bag initially deploys. It
was not intended to have a substantive
effect. We do not know at this time
whether lowering the dummy head a
couple of inches will have a significant
effect on recorded injury measurements.
However, we recognize it could. Since
no substantive change was intended, we
have reverted back to the positioning
language that was in the May 2000 final
rule. This language places the chin on
the top of the air bag module. It also
states that the dummy height can be
adjusted using either the seat height
adjustments or spacer blocks. All other
changes to the chin-on-module
positioning procedure adopted by the
December 2001 final rule are retained, at
least at this time. However, other
changes may be made in our second
response to the petitions for
reconsideration.
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VI. Issues Related to Warning Labels
and Telltale Requirements

A. Warning Labels

In the May 2000 final rule, we added
a new warning label that must be used
in vehicles with advanced air bags to
replace the warning label currently
required. The warning on the new label
deleted the earlier label’s statement:
“Never put a rear-facing child seat in
the front” in recognition that the
advanced air bag requirements are
intended specifically to minimize the
risk related to air bag deployments. We
also removed the statement on the label
that is required in earlier motor vehicles
that one should sit as far away from the
air bag as possible because while this
information is helpful, we did not
believe it merited overcrowding the
label. We added an instruction to read
the vehicle owner’s manual to learn
more about the advanced air bag
systems in the vehicle.

We also stated in the preamble that
we would not prohibit additional labels
on the sun visor that provided design-
specific information on how to use a
vehicle’s advanced air bag technology.
As stated in the preamble to the May
2000 final rule, we intended to allow
additional, design-specific information
on the sun visor and near the new air
bag warning label. However, the
amendments to the regulatory text
mistakenly maintained the existing
prohibition against adding additional
information on the sun visor.

Accordingly, in the December 2001
rule, we amended the regulatory text to
clarify that a label with such design
specific information could be placed, at
the manufacturer’s option, on the sun
visor alongside the air bag warning
label. Alternatively, the manufacturer
could determine that an additional label
placed elsewhere in the vehicle, either
permanently or temporarily, could best
inform vehicle occupants about a
particular characteristic of the vehicle’s
air bag system. We noted that advanced
air bag systems are different from
traditional air bag systems in that there
is likely to be a variety of advanced air
bag systems with differing and/or
unique design characteristics. Thus,
there may be instances in which a
manufacturer determines that particular
information should be conveyed
regarding vehicle occupant behavior as
it affects the performance of that
vehicle’s air bag system. We believe that
the owner’s manual alone may not be an
adequate means of communicating that
information to the vehicle owner and
chose not to foreclose such
communications through our rule.

No change was made to the regulatory
text regarding the placement of labels
elsewhere in the vehicle because
historically there has been no express
prohibition against labels that convey
specific, accurate information about air
bags or seat belts in locations other than
the sun visor. However, we did amend
the regulatory text to clarify that any
additional labels, regardless of where
they are placed in the vehicle, cannot be
confusing or misleading when read in
conjunction with other labels required
by this or other standards.

The Alliance petitioned NHTSA to
amend the labeling requirements of the
December 2001 final rule in three
respects. First, it asked NHTSA to
reinstate its prohibition against other
labels regarding air bags or seat belts on
the sun visor. It claimed that we had not
provided an adequate justification for
reversing the position we adopted in
1993 that additional information on the
sun visor would contribute to
information overload for the consumer,
resulting overall in a less effective
warning. Second, it petitioned the
agency to reconsider its position on
permitting other labels elsewhere within
the vehicle interior (i.e., not located on
the sun visor), urging us to adopt a
blanket prohibition on additional air
bag-related labels within the vehicle
interior. Finally, it asked that the
advanced air bag label be modified by
adding a bulleted statement
discouraging front seat installation of
rear-facing infant seats.

In its supplemental submission, the
Alliance suggested additional changes
that it believes would strengthen the
required label. In its petition, the
Alliance also noted an apparent error in
the regulatory text that only mandated
the use of the new label in vehicles with
automatic suppression systems.
DaimlerChrysler raised similar
concerns. In addition, DaimlerChrysler
noted an incorrect reference in the
regulatory text governing labels to a
previous section of the regulation that
had been repealed. That change has
been made.

On April 26, 2002, GM requested that
the revised effective date for any new
label adopted by NHTSA be no sooner
than September 1, 2003, with early
compliance permitted. This request was
made because GM is currently
producing vehicles certified to the
advanced air bag requirements which
have the label required by the May 2000
and December 2001 final rules. The
Alliance reiterated GM’s request in its
supplemental submission.

NHTSA always intended the new
advanced air bag label, depicted in
Figure 8, to be required in all vehicles

certified to the advanced air bag
requirements. Due to an error, the
amended regulatory text that was
adopted in the December 2001 final rule
stated that the new label was only
required for systems that use automatic
suppression systems. We have amended
the text to require that the required label
be placed in all vehicles certified to the
advanced air bag requirements,
regardless of the technology used to
meet the requirements.?2

We have decided to change the
required label for vehicles certified to
the advanced air bag requirements. This
new label is depicted in Figure 11. It
differs from the label in Figure 8 in that
it includes a bullet statement that states
“never put a rear-facing child seat in the
front”. The bullet will not be required
in those vehicles that meet the
requirements for an air bag on-off
switch, i.e., the vehicle has no rear seat
or a rear seat that is too small to
accommodate a rear-facing child
restraint. Although the advanced air bag
systems are intended to minimize the
risk of injury or death to infants in rear-
facing child restraints, the only means
to completely eliminate the risk is to
never place a child or infant in a rear-
facing child seat in the vehicle’s front
seat. We believe it is important to
continue to highlight the especially high
risk of air bag-related injury or death to
children in rear-facing child restraints
and, indeed, to continue to educate the
public about the need to ensure that all
children ride properly restrained in the
back seat, since this is the safest place
for children, irrespective of air bag risks.

We have not made the other changes
advocated by the Alliance, namely the
replacement of the phrase “even with
advanced air bags” with the phrase
“‘death or serious injury can occur”’ and
the addition of the qualifier in the first
bullet that the referenced children are
“children 12 and under.” As noted
above, it is critical that vehicle
occupants understand how their
advanced systems work if they are to
provide consistent protection—
particularly those systems, such as
automatic suppression, whose
effectiveness could be directly affected
by occupant behavior. By highlighting

2 As a practical matter, we do not believe any
manufacturers will use an advanced air bag system
that does not utilize an automatic suppression
system for rear-facing child restraints, at least in the
near future. Accordingly, all vehicles certified to
the advanced air bag requirements would have the
required label. However, at some point in the future
manufacturers may choose to meet all of the
passenger air bag requirements through some
technology other than automatic suppression.
Under the regulatory text erroneously adopted in
the December 2001 final rule, no advanced air bag
label would be required for those vehicles.
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the advanced air bag features on the
warning label, we believe vehicle
owners will be more likely to heed the
final bullet on the label, which is to
consult their owner’s manual for full
details about the advanced air bag
system.

We have decided against adding the
“12 and under” qualifier because we
believe the qualifier has served its
originally intended purpose, which was
to educate the public to the size of
occupant that may be at risk from an air
bag deployment. We will continue to
use the qualifier in our educational
literature, and continue to believe it is
a useful tool for helping distinguish
those particularly at risk, but have
chosen in the interest of brevity and
clarity to make reference to “children”
on the sun-visor label rather than
“children 12 and under.”

We are granting GM’s request that the
new label not be required until
September 1, 2003, the first day of the
phase-in implementing the advanced air
bag requirements. This should provide
vehicle manufacturers sufficient time to
order and install the new labels without
penalizing them for early compliance
with the advanced air bag requirements.
The current label will be allowed for
vehicles certified to the advanced air
bag requirements before September 1,
2003, although vehicle manufacturers
may choose to use the new label
depicted in Figure 11 on those vehicles
under the existing provision allowing
early compliance.

As discussed above, the Alliance
seeks reinstatement of a prohibition
against supplemental air bag
information on sun visors and the
adoption of a prohibition against such
information anywhere in the occupant
compartment. The Alliance argues that
these actions are necessary to prevent
problems of dilution of message and
information overload. It argues further
that these problems are as large today as
they were in the mid-late 1990s at the
height of the air bag injury problem.

The question of whether information
overload may tend to dilute the message
should be considered in light of
changing technology and maturing
communication needs. In the
rulemakings addressing the air bags of
the mid 1990s, the agency focused on
the twin messages of moving away from
air bags and properly using seat belts
and other restraints. In considering what
messages should be placed on the label,
the Agency recognized that, from the
point of view of occupant behavior, all
airbag systems of that generation
operated similarly. Vehicle occupants
could not control how or whether an air
bag would deploy, but could control

whether they were properly seated
within the vehicle and properly
restrained.

The messages of the 1990s remain
critical. The incorporation of
technologies to minimize the risks of air
bags to occupants should not detract
from the primary message that proper
occupant seating and restraint use are
the most critical factors in minimizing
air bag induced injuries. However, the
communication needs surrounding
advanced air bags, while including the
same needs as before, also involve
additional complexities. The advent of
advanced air bag technology may
include air bag systems that respond
differently based on the location or
characteristics of a particular occupant.
While the owner’s manuals should
contain detailed descriptions of each
particular airbag system and how an
occupant can best utilize it, the Agency
remains convinced that there is benefit
to permitting such information to be
visible to occupants while riding in the
vehicle.

In the December 2001 final rule we
tried to balance the potential need for
additional design-specific information
with the possibility of confusion by
prohibiting labels with the potential to
confuse or mislead a consumer when
read in conjunction with the required
label. The Alliance argues that the
balance we tried to strike eliminates or
reduces the benefits of consistency and
repeated exposure that led us originally
to mandate particular words and format
and to avoid the possibility of diluting
these important messages through too
many or differing messages.

We agree that a better balance can be
struck. While the prohibition against
potentially confusing or misleading
labels remains, we will continue to
permit manufacturers to add design
specific information to their sun visor
labels. However, to avoid the possibility
of information overload, manufacturers
must first seek the Agency’s approval
and may place additional design
specific information on the label only
after the Agency has granted them
permission to do so.

We have set up a procedure under
which a vehicle manufacturer can ask
for agency authorization to add specific
language to the required sun visor
warning label addressing the air bag
system’s unique features. The agency
will only authorize or reject the label
submitted by the manufacturer. It will
not make any judgment as to whether
one or more of a variety of labels best
prevents information overload, or
whether the new information best
addresses a particular air bag risk, and
it will not suggest alternative language

if it rejects a manufacturer’s request.
Moreover, the agency will not verify or
vouch for the accuracy of the
information. The agency decision will
be limited to a determination that the
additional information is not confusing
or misleading when the entire label is
read as a whole and does not result in
information overload; that is to say, the
label is not conveying so much
information that it is unlikely to be read
or taken seriously. We believe this
procedure will allow for the provision
of design-specific warnings without
diminishing the label’s effectiveness
due to information overload.

In order to obtain NHTSA'’s
authorization, the manufacturer’s
proposal must meet the following
criteria:

» The information that would be
added must be design-specific and not
applicable to all or most air bag systems;

» The additional information must
address situations in which foreseeable
occupant behavior can affect air bag
performance; and

* The manufacturer’s request must
provide a mock-up of the label with the
specific language that would be added
to the label.

Although this procedure places a
burden on the agency to determine what
constitutes information overload, we
believe it will allow us to control the
potential for information overload
without substituting our judgment for
the manufacturer’s as to what
information vis-a-vis a particular system
is most important or germane. Because
the information will be specific to the
implementation of a particular air bag
system in a particular vehicle, and not
applicable to all or most airbag systems,
we do not believe public comment
would be helpful or necessary before
making the determination.

The Alliance also requests that we
further prohibit any other labels or
information elsewhere in the interior
compartment of the vehicle. Standard
No. 208 has not historically contained
any such express prohibition. This lack
has not led to increasing numbers of
labels and confusing messages, perhaps
because the question of whether labels
could be placed elsewhere in the
vehicle had not been debated. While we
do not today extend the prohibition
throughout the occupant compartment,
should information overload from such
additional labels threaten to become a
problem, we may reconsider this
decision.

The procedure through which
additional information can be placed on
the sun visor label does not apply to
additional labels or information placed
elsewhere in the interior of the vehicle.
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However, our position on this matter
should not be interpreted as a
determination by us that the additional
labels are needed or even particularly
helpful. Rather, our decision reflects our
belief that while the sun visor label is
the best and most important way to
communicate with the public,
manufacturers should have the option of
including additional information in the
occupant compartment, on either a
temporary or permanent basis, if they
deem it appropriate to do so.

B. Telltale Requirements

The May 2000 final rule required a
telltale for vehicles with automatic
suppression systems. The telltale has a
specified message and must be
positioned in a location forward of and
above the H-point of the driver’s and
passenger’s seat in their forwardmost
position. The final rule allowed for
multiple levels of illumination as long
as the telltale remains visible at all
times to front-seat occupants of all ages.
The agency was petitioned to revise the
May 2000 requirement that the telltale
be visible to occupants of all ages, and
to apply the requirements of Standard
No. 101. We also received requests that
the regulatory text be clarified to assure
that the telltale would not be obstructed
by a rear-facing child restraint, and that
manufacturers be allowed to use the
abbreviation “pass” in lieu of
““passenger” in the message text. Based
on a review of these petitions, we made
changes to the regulatory text in the
December 2001 final rule that brought
the telltale requirements more in line
with the requirements of FMVSS No.
101, that relaxed the message
requirement to allow an abbreviation of
““passenger,” and that required the
telltale be placed so that rear-facing
child restraints could not obscure it.

In its petition for reconsideration, the
Alliance argued that the requirement
that the telltale not be blockable by a
rear-facing child restraint was too broad,
although it supported the premise that
a properly installed child restraint
should not obscure the telltale. It
maintained that the new requirement
would make it necessary for
manufacturers to test visibility using all
possible child seats. It urged the agency
to limit the requirement to those child
seats listed in Appendix A of the
standard.

DaimlerChrysler requested additional
flexibility in the wording of the required
telltale message. Specifically, it has
asked that manufacturers be allowed to
use ‘“‘pass.” rather than “pass” or
“passenger,” and that it be allowed to
use ‘“‘airbag” rather than “air bag”. It
stated that it believes these changes

would better clarify the telltale,
particularly since “air bag” is generally
spelled as a single word outside of the
United States and Canada. It also
requested that it be allowed to use lower
case letters.

In a request for clarification, Jaguar
asked whether it was required to have
the required telltale message backlit or
otherwise illuminated, a result it said
was necessitated by the regulatory text
adopted in the December 2001 final
rule.

We believe the Alliance position on
the telltale visibility has merit. Our
primary concern is that a correctly
installed child restraint should not
restrict the visibility of the telltale. The
original language, as adopted in the May
2000 final rule, required the telltale not
be located in a position where the
temporary or permanent storage of an
object could obscure the telltale from
either the driver’s or right front
passenger’s view. The language was
amended in the December 2001 final
rule at the request of DaimlerChrysler.
We agree that the placement of a child
restraint would not necessarily be
considered temporary or permanent
storage of the restraint. The change was
intended to address a likely condition
that was not sufficiently described, not
to impose any additional burden on the
vehicle manufacturers. As noted by the
Alliance, NHTSA does not require
vehicle manufacturers to certify
compliance of their automatic
suppression systems using every child
restraint on the market. While we expect
these systems to work with all available
child restraints, requiring manufacturers
to actually demonstrate compliance
with all child restraints would be
unwieldy. This issue was discussed
thoroughly in the May 2000 final rule.
We believe it would be inappropriate to
impose a greater burden on
manufacturers vis-a-vis child restraints
and telltale visibility than we have
imposed on them for the actual
suppression device. Accordingly, the
regulatory text has been amended to
reference only those child restraints in
Appendix A that are designed to be
installed in a rear-facing mode.

We are denying DaimlerChrysler’s
request that manufacturers be provided
with greater latitude in meeting the
telltale’s specified form and format
requirements. The current requirements
are not onerous and mirror the
requirements that have been in place for
manufacturer-installed air bag on-off
switches since 1995. We have already
accommodated the manufacturers’ space
concerns, as well as their concerns
regarding the sale of vehicles in Canada
or Europe by allowing the abbreviation

of “passenger.” Additionally, while it is
true that the term “air bag” is typically
spelled as a single word outside of the
United States and Canada, we note that
these vehicles are manufactured for the
U.S. market. While manufacturers may
choose to export vehicles with advanced
air bag systems to other countries, those
vehicles will not have to meet the
requirements of FMVSS No. 208. We
also note that only Canada and the
United States have adopted any
advanced air bag requirements. The
changes made in the December 2001
final rule adequately address the U.S.
and Canadian markets.

As noted by Jaguar, the changes made
in the December 2001 final rule had the
effect of requiring the telltale message to
be backlit or otherwise illuminated,
even though the regulatory text
specifically allows telltales that are not
backlit. As noted above, the telltale
requirements for automatic suppression
systems were based on the existing
telltale requirements for air bag on-off
switches found at S4.5.4. We note that
the earlier rule, published in the
Federal Register on May 23, 1995 (60
FR 27233), directly addressed the issue
raised by Jaguar. In that rulemaking,
NHTSA had originally proposed that the
identifying message be located on the
telltale, i.e., the language would be
backlit. In the final rule, we amended
the proposed regulatory language to
allow the required message to be either
on the telltale or adjacent to it (within
25 mm). We stated that we believed
having the required message adjacent to
the telltale would be as effective a
means of informing the driver or
passenger of the purpose of the telltale
as having the words located directly on
the telltale. The same rationale applies
to the telltale requirement for vehicles
with automatic suppression systems.

VIIL. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed under E.O. 12866,
“Regulatory Planning and Review.”
Although this document amends the
agency’s May 2000 final rule, which was
economically significant, NHTSA has
determined that this document does not
affect the costs and benefits analysis for
that final rule. Readers who are
interested in the overall costs and
benefits of advanced air bags are
referred to the agency’s Final Economic
Assessment for the May 2000 FMVSS
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No. 208 final rule (NHTSA Docket No.
7013). This rulemaking document has
also been determined not to be
significant under the Department’s
regulatory policies and procedures. The
amendments made by this document
impose no additional costs on
manufacturers. Their impacts are so
minimal that a full regulatory evaluation
is not merited.

B. Regulatory Flexibility Act

We have considered the effects of this
rulemaking action under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
This action will not have a significant
economic impact on a substantial
number of small businesses because it
does not significantly change the
requirements of the May 2000 final rule
or the December 2001 final rule. Small
organizations and small governmental
units will not be significantly affected
since the potential cost impacts
associated with this rule should only
slightly affect the price of new motor
vehicles, if at all.

C. National Environmental Policy Act

NHTSA has analyzed these
amendments for the purposes of the
National Environmental Policy Act and
determined that they will not have any
significant impact on the quality of the
human environment.

D. Executive Order 13132 (Federalism)

The agency has analyzed this
rulemaking in accordance with the
principles and criteria contained in
Executive Order 13132 and has
determined that it does not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The final rule has no substantial effects
on the States, or on the current Federal-
State relationship, or on the current
distribution of power and
responsibilities among the various local
officials.

The final rule is not intended to
preempt state tort civil actions, except
that the required labels must contain the
required text, and no additional text
(unless approved by the agency in
response to a manufacturer request), and
any additional labels cannot be
misleading or confusing, as specified in
the regulatory text.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by

State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). While the May 2000 final rule is
likely to result in over $100 million of
annual expenditures by the private
sector, today’s final rule makes only
small adjustments to the December 2001
rule, which, in turn, made only small
adjustments to the May 2000 rule.
Accordingly, this final rule will not
result in a significant increase in cost to
the private sector.

F. Executive Order 12778 (Civil Justice
Reform)

This final rule does not have any
retroactive effect. Under section 49
U.S.C. 30103, whenever a Federal motor
vehicle safety standard is in effect, a
state may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the state requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This rule does not establish
any new information collection
requirements. The new label, depicted
in 49 CFR 571.208, Figure 11, merely
replaces the label currently depicted in
49 CFR 571.208, Figure 8. Since the
contents of both labels are standardized,
neither label constitutes an
“information collection.”

H. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

I Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Standard No. 208 is extremely
difficult to read as it contains multiple
cross-references and has retained all of
the requirements applicable to vehicle
of different classes at different times.
Because portions of today’s rule amend
existing text, much of that complexity
remains. Additionally, the availability
of multiple compliance options,
differing injury criteria and a dual
phase-in have added to the complexity
of the regulation, particularly as the
various requirements and options are
accommodated throughout the initial
phase-in. Once the initial phase-in is
complete, much of the complexity will
disappear. At that time, it would be
appropriate to completely revise
Standard No. 208 to remove any
options, requirements, and
differentiations as to vehicle class that
are no longer applicable.

J. Executive Order 13045

Executive Order 13045 applies to any
rule that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.

This rulemaking directly involves
decisions based on health risks that
disproportionately affect children,
namely, the risk of deploying air bags to
children. However, this rulemaking
serves to reduce, rather than increase,
that risk.

K. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) requires NHTSA to
evaluate and use existing voluntary
consensus standards 3 in its regulatory
activities unless doing so would be
inconsistent with applicable law (e.g.,
the statutory provisions regarding
NHTSA’s vehicle safety authority) or

3Voluntary consensus standards are technical
standards developed or adopted by voluntary
consensus standards bodies. Technical standards
are defined by the NHTSA as ‘‘a performance-based
or design-specific technical specifications and
related management systems practices. They pertain
to products and processes, such as size, strength, or
technical performance of a product, process or
material.”
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otherwise impractical. In meeting that
requirement, we are required to consult
with voluntary, private sector,
consensus standards bodies. Examples
of organizations generally regarded as
voluntary consensus standards bodies
include the American Society for
Testing and Materials (ASTM), the
Society of Automotive Engineers (SAE),
and the American National Standards
Institute (ANSI). If NHTSA does not use
available and potentially applicable
voluntary consensus standards, we are
required by the Act to provide Congress,
through OMB, an explanation of the
reasons for not using such standards.
The agency is not aware of any new
voluntary consensus standards
addressing the changes made to the May
2000 final rule or the December 2001
final rule as a result of this final rule.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety,
Reporting and recordkeeping
requirements, Tires.

In consideration of the foregoing,
NHTSA amends 49 CFR Chapter V as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
of Title 49 continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.208 is amended as
follows:

A. By removing the introductory text
to S4.5.1,

B. By revising S4.5.1 (a)(b), and (c),
S4.11, S19.2.2, and S26.2.6, and

C. By adding Figure 11 to read as
follows:

§571.208 Standard No. 208; Occupant
crash protection.
* * * * *

S4.5.1 Labeling and owner’s manual
information.

(a) Air bag maintenance or
replacement information. If the vehicle
manufacturer recommends periodic
maintenance or replacement of an
inflatable restraint system, as that term
is defined in S4.1.5.1(b) of this standard,
installed in a vehicle, that vehicle shall
be labeled with the recommended
schedule for maintenance or
replacement. The schedule shall be
specified by month and year, or in terms
of vehicle mileage, or by intervals
measured from the date appearing on
the vehicle certification label provided
pursuant to 49 CFR Part 567. The label
shall be permanently affixed to the
vehicle within the passenger

compartment and lettered in English in
block capital and numerals not less than
three thirty-seconds of an inch high.
This label may be combined with the
label required by S4.5.1(b) of this
standard to appear on the sun visor. If
some regular maintenance or
replacement of the inflatable restraint
system(s) in a vehicle is recommended
by the vehicle manufacturer, the
owner’s manual shall also set forth the
recommended schedule for maintenance
or replacement.

(b) Sun visor air bag warning label. (1)
Except as provided in S4.5.1(b)(2), each
vehicle shall have a label permanently
affixed to either side of the sun visor, at
the manufacturer’s option, at each front
outboard seating position that is
equipped with an inflatable restraint.
The label shall conform in content to
the label shown in either Figure 6a or
6b of this standard, as appropriate, and
shall comply with the requirements of
$4.5.1(b)(1)(i) through S4.5.1(b)(1)(iv).

(i) The heading area shall be yellow
with the word “WARNING” and the
alert symbol in black.

(ii) The message area shall be white
with black text. The message area shall
be no less than 30 cm? (4.7 in2).

(iii) The pictogram shall be black with
a red circle and slash on a white
background. The pictogram shall be no
less than 30 mm (1.2 in) in diameter.

(iv) If the vehicle does not have a back
seat, the label shown in Figure 6a or 6b
may be modified by omitting the
statements: “The BACK SEAT is the
SAFEST place for children.”

(2) Vehicles certified to meet the
requirements specified in S19, S21, or
523 before September 1, 2003 shall have
a label permanently affixed to either
side of the sun visor, at the
manufacturer’s option, at each front
outboard seating position that is
equipped with an inflatable restraint.
The label shall conform in content to
the label shown either in Figure 8 or
Figure 11 of this standard, at the

manufacturer’s option, and shall comply

with the requirements of S4.5.1(b)(2)(i)
through S4.5.1(b)(2)(iv).

(i) The heading area shall be yellow
with the word “WARNING” and the
alert symbol in black.

(ii) The message area shall be white
with black text. The message area shall
be no less than 30 cm? (4.7 in?).

(iii) The pictogram shall be black on
a white background. The pictogram
shall be no less than 30 mm (1.2 in) in
length.

(iv) If the vehicle does not have a back
seat, the label shown in the figure may
be modified by omitting the statement:
“The BACK SEAT is the SAFEST place
for CHILDREN.”

(v) If the vehicle does not have a back
seat or the back seat is too small to
accommodate a rear-facing child
restraint consistent with S4.5.4.1, the
label shown in the figure may be
modified by omitting the statement:
“Never put a rear-facing child seat in
the front.”

(3) Vehicles certified to meet the
requirements specified in S19, S21, or
S23 on or after September 1, 2003 shall
have a label permanently affixed to
either side of the sun visor, at the
manufacturer’s option, at each front
outboard seating position that is
equipped with an inflatable restraint.
The label shall conform in content to
the label shown in Figure 11 of this
standard and shall comply with the
requirements of S4.5.1(b)(3)(i) through
S4.5.1(b)(3)(iv).

(i) The heading area shall be yellow
with the word “WARNING” and the
alert symbol in black.

(ii) The message area shall be white
with black text. The message area shall
be no less than 30 cm?2 (4.7 in2).

(iii) The pictogram shall be black on
a white background. The pictogram
shall be no less than 30 mm (1.2 in) in
length.

(iv) If the vehicle does not have a back
seat, the label shown in the figure may
be modified by omitting the statement:
“The BACK SEAT is the SAFEST place
for CHILDREN.”

(v) If the vehicle does not have a back
seat or the back seat is too small to
accommodate a rear-facing child
restraint consistent with S4.5.4.1, the
label shown in the figure may be
modified by omitting the statement:
“Never put a rear-facing child seat in
the front.”

(4) Design-specific information.

(i) A manufacturer may request in
writing that the Administrator authorize
additional design-specific information
to be placed on the air bag sun visor
label for vehicles certified to meet the
requirements specified in S19, S21, or
S23. The label shall conform in content
to the label shown in Figure 11 of this
standard and shall comply with the
requirements of S4.5.1(b)(3)(i) through
S4.5.1(b)(3)(iv), except that the label
may contain additional, design-specific
information, if authorized by the
Administrator.

(ii) The request must meet the
following criteria:

(A) The request must provide a mock-
up of the label with the specific
language or pictogram the manufacturer
requests permission to add to the label.

(B) The additional information
conveyed by the requested label must be
specific to the design or technology of
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the air bag system in the vehicle and not
applicable to all or most air bag systems.

(C) The additional information
conveyed by the requested label must
address a situation in which foreseeable
occupant behavior can affect air bag
performance.

(iii) The Administrator shall authorize
or reject a request by a manufacturer
submitted under S4.5.1(b)(4)(i) on the
basis of whether the additional
information could result in information
overload or would otherwise make the
label confusing or misleading. No
determination will be made as to
whether, in light of the above criteria,
the particular information best prevents
information overload or whether the
information best addresses a particular
air bag risk. Moreover, the
Administrator will not verify or vouch
for the accuracy of the information.

(5) Limitations on additional labels.
(i) Except for the information on an
air bag maintenance label placed on the

sun visor pursuant to S4.5.1(a) of this
standard, or on a utility vehicle warning
label placed on the sun visor that
conforms in content, form, and
sequence to the label shown in Figure

1 of 49 CFR 575.105, no other
information shall appear on the same
side of the sun visor to which the sun
visor air bag warning label is affixed.

(ii) Except for the information in an
air bag alert label placed on the sun
visor pursuant to S4.5.1(c) of this
standard, or on a utility vehicle warning
label placed on the sun visor that
conforms in content, form, and
sequence to the label shown in Figure
1 of 49 CFR 575.105, no other
information about air bags or the need
to wear seat belts shall appear anywhere
on the sun visor.

(c) Air bag alert label. If the label
required by S4.5.1(b) is not visible when
the sun visor is in the stowed position,
an air bag alert label shall be
permanently affixed to that visor so that
the label is visible when the visor is in
that position. The label shall conform in
content to the sun visor label shown in
Figure 6(c) of this standard, and shall
comply with the requirements of
S4.5.1(c)(1) through S4.5.1(c)(3).

(1) The message area shall be black
with yellow text. The message area shall
be no less than 20 square cm.

(2) The pictogram shall be black with
a red circle and slash on a white
background. The pictogram shall be no
less than 20 mm in diameter.

(3) If a vehicle does not have an
inflatable restraint at any front seating
position other than that for the driver,
the pictogram may be omitted from the
label shown in Figure 6c.

* * * * *

S4.11 Test duration for purpose of
measuring injury criteria.

(a) For all barrier crashes, the injury
criteria specified in this standard shall
be met when calculated based on data
recorded for 300 milliseconds after the
vehicle strikes the barrier.

(b) For the 3-year-old and 6-year-old
child dummy low risk deployment tests,
the injury criteria specified in this
standard shall be met when calculated
on data recorded for 100 milliseconds
after the initial deployment of the air
bag.

(c) For 12-month-old infant dummy
low risk deployment tests, the injury
criteria specified in the standard shall
be met when calculated on data
recorded for 125 milliseconds after the
initiation of the final stage of air bag
deployment designed to deploy in any
full frontal rigid barrier crash up to 64
km/h (40 mph).

(d) For driver-side low risk
deployment tests, the injury criteria
shall be met when calculated based on
data recorded for 125 milliseconds after
the initiation of the final stage of air bag
deployment designed to deploy in any
full frontal rigid barrier crash up to 26
km/h (16 mph).

(e) The requirements for dummy
containment shall continue until both
the vehicle and the dummies have

ceased moving.
* * * * *

S519.2.2 The vehicle shall be
equipped with at least one telltale
which emits light whenever the
passenger air bag system is deactivated
and does not emit light whenever the
passenger air bag system is activated,
except that the telltale(s) need not
illuminate when the passenger seat is
unoccupied. Each telltale:

(a) Shall emit yellow light;

(b) Shall have the identifying words
“PASSENGER AIR BAG OFF” or “PASS

AIR BAG OFF” on the telltale or within
25 mm (1.0 in) of the telltale; and

(c) Shall not be combined with the
readiness indicator required by S4.5.2 of
this standard.

(d) Shall be located within the interior
of the vehicle and forward of and above
the design H-point of both the driver’s
and the right front passenger’s seat in
their forwardmost seating positions and
shall not be located on or adjacent to a
surface that can be used for temporary
or permanent storage of objects that
could obscure the telltale from either
the driver’s or right front passenger’s
view, or located where the telltale
would be obscured from the driver’s
view if a rear-facing child restraint
listed in Appendix A is installed in the
right front passenger’s seat.

(e) Shall be visible and recognizable
to a driver and right front passenger
during night and day when the
occupants have adapted to the ambient
light roadway conditions.

(f) Telltales need not be visible or
recognizable when not activated.

(g) Means shall be provided for
making telltales visible and recognizable
to the driver and right front passenger
under all driving conditions. The means
for providing the required visibility may
be adjustable manually or automatically,
except that the telltales may not be
adjustable under any driving conditions
to a level that they become invisible or
not recognizable to the driver and right
front passenger.

(h) The telltale must not emit light
except when the passenger air bag is
turned off or during a bulb check upon

vehicle starting.
* * * * *

S26.2.6 While maintaining the spine
angle, adjust the height of the dummy
so that the bottom of the chin is in the
same horizontal plane as the highest
point of the air bag module cover
(dummy height can be adjusted using
the seat height adjustments and/or
spacer blocks). If the seat prevents the
bottom of the chin from being in the
same horizontal plane as the module
cover, adjust the dummy height to as
close to the prescribed position as
possible.

* * * * *
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Issued on: December 31, 2002.

Jeffrey W. Runge,
Administrator.

[FR Doc. 02—-33146 Filed 12-31-02 2:31 pm]

BILLING CODE 4910-59-C
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—CE-55-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier-

Werke G.m.b.H. Model Do 27 Q-6
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Dornier-
Werke G.m.b.H. (Dornier) Model Do 27
Q-6 airplanes. This proposed AD would
require you to inspect the aileron and
flap control cables for proper clearance
from the fuel lines in the fuselage and
make necessary adjustments; and
inspect the fuel lines for damage and
correct routing. This proposed AD
would also require you to replace all
damaged fuel lines and reroute
incorrectly routed fuel lines. After all
other corrective action is taken, this
proposed AD would also require you to
install protective sleeves on the fuel
lines. This proposed AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Germany.
The actions specified by this proposed
AD are intended to detect and correct
damaged fuel lines and prevent the
potential for further damage occurring
to the fuel lines in the fuselage. Damage
to the fuel lines could result in fuel
leaking into the fuselage which could
cause a fire or explosion.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before February 14, 2003.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2002—CE-55—-AD, 901 Locust, Room

506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may also send comments
electronically to the following address:
9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain
“Docket No. 2002—CE-55—AD" in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in
Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from
Fairchild Dornier GmbH, P.O. Box 1103,
D-82230 Wessling, Federal Republic of
Germany; telephone: (011) 49 81 53-30
1; facsimile: (011) 49 81 53-30 29 01.
You may also view this information at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4143; facsimile:
(816) 329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention to?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the proposed
rule. You may view all comments we
receive before and after the closing date
of the proposed rule in the Rules
Docket. We will file a report in the
Rules Docket that summarizes each

contact we have with the public that
concerns the substantive parts of this
proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your mailed comments, you
must include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2002—CE-55—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified FAA that an
unsafe condition may exist on all
Dornier Model Do 27 Q-6 airplanes. The
LBA reports that, during an annual
maintenance inspection, a damaged fuel
line was found in the area between the
firewall and the instrument panel in the
fuselage.

Further inspection revealed that the
damaged fuel line was incorrectly
routed and not properly secured.
Incorrect installation of the fuel line
allowed the aileron control cable to
chafe the fuel line, which caused the
fuel line to leak.

What Are the Consequences if the
Condition Is Not Corrected?

This condition, if not detected,
corrected, and prevented, could result
in fuel leaking into the fuselage. This
could cause a fire or explosion.

Is There Service Information That
Applies to This Subject?

Fairchild Dornier has issued Dornier
Do 27 Service Bulletin No. SB—1141—
0000, dated June 12, 2002.

What Are the Provisions of This Service
Information?

The service bulletin specifies the
following:

—Inspecting the aileron and flap control
cables for proper clearance from the
fuel lines and making necessary
adjustments;

—Inspecting the fuel lines for damage
and correct routing;

—Replacing all damaged fuel lines and
rerouting all incorrectly routed fuel
lines; and

—Installing protective sleeves on the
fuel lines.
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What Action Did the LBA Take?

The LBA classified this service
bulletin as mandatory and issued
German AD 2002-240, dated July 26,
2002, in order to ensure the continued
airworthiness of these airplanes in
Germany.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement.

Pursuant to this bilateral
airworthiness agreement, the LBA has
kept FAA informed of the situation
described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Dornier Model Do 27 Q-6
airplanes of the same type design that
are on the U.S. registry;

—The actions specitied in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to inspect the aileron and flap control
cables in the fuselage for proper
clearance from the fuel lines and make
any necessary adjustments; and inspect
the fuel lines for damage and correct
routing. This proposed AD would also
require you to replace all damaged fuel
lines and reroute incorrectly routed fuel
lines. After all other corrective action is
taken, this proposed AD would also
require you to install protective sleeves
on the fuel lines.

What Is the Difference Between This
Proposed AD, the LBA AD, and the
Service Information?

The LBA AD and the service
information requires (on German-
registered airplanes) inspection and, if

necessary, adjustments and/or
replacement within the next 10 hours
time-in-service (TIS) after the effective
date of the AD. We propose a
requirement that you inspect and, if
necessary, adjust and/or replace within
the next 55 hours TIS after the effective
date of this proposed AD. We do not
have justification to require this action
within the next 10 hours TIS.

We use compliance times such as 10
hours TIS when we have identified an
urgent safety of flight situation. We
believe that 55 hours TIS will give the
owners or operators of the affected
airplanes enough time to have the
proposed actions accomplished without
compromising the safety of the
airplanes.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 2 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed inspection:

Labor cost

Parts cost

Total cost on U.S.
operators

Total cost per
airplane

1 workhour x $60 = $60

Not applicable ..........cccoviiiiiiiieee

$60 $60 x 2 = $120

We estimate the following costs to
reroute any fuel line that would be

required based on the results of the
proposed inspection. We have no way of

determining the number of airplanes
that may need such rerouting:

Labor cost

Parts cost

Total cost per
airplane

2 workhours x $60 = $120

No parts required

$120

We estimate the following costs to
accomplish any necessary replacements
that would be required based on the

results of the proposed inspection. We
have no way of determining the number

of airplanes that may need such
replacements:

Labor cost

Parts cost Total cost per airplane

6 workhours x $60 = $360

$140 $360 + $140 = $500

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,

it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
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location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Dornier-Werke G.M.B.H.: Docket No. 2002—
CE-55-AD
(a) What airplanes are affected by this AD?
This AD affects Model Do 27 Q-6 airplanes,

all serial numbers, that are certificated in any
category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct damaged fuel lines and
prevent the potential for further damage
occurring to the fuel lines in the fuselage.
Damage to the fuel lines could result in fuel
leaking into the fuselage which could cause
a fire or explosion.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following,
unless already accomplished:

Actions

Compliance

Procedures

(1) Inspect the following: .........cccevverviicnieiniennnn.

(i) the aileron and flap control cable for proper
clearance from the fuel lines in the fuselage;
and

(i) the fuel lines between the firewall and in-
strument panel for damage and correct rout-
ing.

(2) Make adjustments and/or replacements if: ..
(i) improper clearance is detected between the
aileron and control cable and the fuel lines;.

(i) any fuel line is found damaged; or

(iii) any fuel line is incorrectly routed

(3) Install a protective sleeve around the fuel
lines.

Within the next 55 hours time-in-service (TIS)
after the effective date of this AD.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD and if
any of the conditions specified in paragraph
(d)(2) of this AD are met.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD and
when all corrective actions have been ac-
complished.

In accordance with Fairchild Dornier Do 27
Service Bulletin No. SB-1141-0000, dated
June 12, 2002.

In accordance with Fairchild Dornier Do 27
Service Bulletin No. SB-1141-0000, dated
June 12, 2002.

In accordance with Fairchild Dornier Do 27
Service Bulletin No. SB-1141-0000, dated
June 12, 2002.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Standards Office, Small
Airplane Directorate, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Standards Office.

Note 1: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Karl Schletzbaum,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4144; facsimile: (816) 329-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The

FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Dornier GmbH, P.O. Box 1103, D-82230
Wessling, Federal Republic of Germany;
telephone: (011) 49 81 53-30 1; facsimile:
(011) 49 81 53-30 29 01. You may view these
documents at FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri 64106.

Note 2: The subject of this AD is addressed
in German AD 2002-240, dated July 26, 2002.

Issued in Kansas City, Missouri, on
December 30, 2002.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03—-146 Filed 1-3—-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-143-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 767 series
airplanes. This proposal would require
an inspection to detect cracks and
fractures of the outboard hinge fitting
assemblies on the trailing edge of the
inboard main flap, and follow-on and
corrective actions if necessary. For
certain airplanes, this proposal would
also require a one-time inspection to
determine if a tool runout procedure has
been performed in the area. This action
is necessary to prevent the inboard aft
flap from separating from the wing and
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potentially striking the airplane, which
could result in damage to the
surrounding structure and potential
personal injury. This action is intended
to address the identified unsafe
condition.

DATES: Comments must be received by
February 20, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—-NM—
143—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-143—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2772; fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a

request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-143-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-143-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received a report
indicating that, during a routine
maintenance inspection, fractured lugs
were found on both hinge fittings of the
outboard hinge assembly mounted to
the inboard main flap on a Boeing
Model 767-300 series airplane. That
airplane had accumulated 9,598 total
flight hours and 5,393 total flight cycles.
An optional “tool runout” procedure,
which allows the part to be machined
thicker and reinforces the area, had not
been performed on the fitting assembly
that was damaged. No cracks or
fractures have been reported on fittings
on which the optional tool runout
procedure had been performed.

Cracked or fractured hinge fittings, if
not corrected, could result in the
inboard aft flap separating from the
wing and potentially striking the
airplane, and consequent damage to the
surrounding structure and potential
personal injury.

The hinge fittings on Model 767-
400ER series airplanes are similar in
design to those on Model 767-200,
—-300, and —300F series airplanes.
Although the Model 767—400ER fittings
are wider and thicker, this area is
subject to higher fatigue loads on Model

767—400ER series airplanes. As a result,
those fittings could be susceptible to
early fatigue cracking or fractures.
Therefore, Model 767—-400ER series
airplanes are also subject to the unsafe
condition identified in this proposed
AD.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin 767-57A0076,
Revision 1, dated March 29, 2001,
including Evaluation Form (for Model
767-200, =300, and 300F series
airplanes); and Boeing Alert Service
Bulletin 767-57A0079, dated June 20,
2002 (for Model 767—400ER series
airplanes). (Although both service
bulletins contain evaluation forms, only
Service Bulletin 767-57A0076 states
that the evaluation form is “attached.”
This proposed AD would not require
that any evaluation form be completed
and submitted.) The service bulletins
describe procedures for a detailed
inspection to detect cracks and fractures
of the outboard hinge fitting assemblies
on the trailing edge of the inboard main
flap. Alternatively, the service bulletins
provide procedures for performing a
combination of a detailed inspection
and an eddy current inspection to detect
cracks and fractures of the same area.
Boeing Service Bulletin 767-57A0076
(for Model 767—200, =300, and —300F
series airplanes) also describes
procedures for determining whether a
tool runout procedure has been done in
the area, which would eliminate the
need for the terminating action and
further inspection, provided no cracks
or fractures are found. Follow-on and
corrective actions include repetitive
inspections and a “Terminating Action”
that involves replacing the outboard
hinge fittings of the trailing edge of the
inboard main flap with new fittings.
Accomplishment of the detailed and
eddy current inspections would extend
the interval for the next inspection (if
necessary) beyond the interval for the
detailed inspection alone.
Accomplishment of the “Terminating
Action” would eliminate the need for
repetitive inspections. Accomplishment
of the actions specified in the service
bulletins is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, this proposed AD would
require accomplishment of the actions
specified in the service bulletins
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described previously, except as
discussed below.

Difference Between Proposed AD and
Relevant Service Information

Although Service Bulletin 767—
57A0076 specifies that the manufacturer
may be contacted for instructions for
certain corrective actions, this proposed
AD would require those corrective
actions to be accomplished in
accordance with a method approved by
the FAA, or in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Cost Impact

There are approximately 783
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
354 airplanes of U.S. registry would be
affected by this proposed AD.

It would take approximately 2 work
hours per airplane to accomplish the
proposed detailed inspection, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this action is estimated to be $120 per
airplane, per inspection cycle.

It would take approximately 5 work
hours per airplane to accomplish the
proposed detailed visual and eddy
current inspections, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of these
actions is estimated to be $300 per
airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

The terminating action, if
accomplished, would take
approximately 24 work hours per
airplane, at an average labor rate of $60
per work hour. Based on these figures,
the cost impact of this action is
estimated to be $1,440 per airplane.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2002-NM-143—-AD.

Applicability: Model 767 series airplanes;
certificated in any category, line numbers 1
through 826 inclusive, 830, 842, 855, 856,
859, 862, 864 through 866 inclusive, 868,
869, 870 through 874 inclusive, and 876.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (i) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the inboard aft flap from
separating from the wing and potentially
striking the airplane, which could result in
damage to the surrounding structure and
potential personal injury, accomplish the
following:

Inspection

(a) Perform either a detailed inspection, or
a detailed inspection plus an eddy current
inspection, of the outboard hinge fitting
assemblies on the trailing edge of the inboard
main flap to detect cracks and fractures and
evidence of a tool runout procedure, as
applicable.

(1) For Model 767-200, =300, and —300F
series airplanes: Inspect before the airplane
accumulates 2,700 total flight cycles, or
within 90 days after the effective date of this
AD, whichever occurs later, in accordance
with Boeing Service Bulletin 767-57A0076,
Revision 1, dated March 29, 2001, excluding
Evaluation Form.

(2) For Model 767—400ER series airplanes:
Inspect before the airplane accumulates
12,000 total flight cycles, in accordance with
Boeing Alert Service Bulletin 767-57A0079,
dated June 20, 2002.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Follow-on/Corrective Actions

(b) Following the initial inspection(s)
required by paragraph (a) of this AD: Perform
applicable follow-on and corrective actions at
the time(s) specified in Figure 1 of Boeing
Service Bulletin 767-57A0076, Revision 1,
dated March 29, 2001, excluding Evaluation
Form (for Model 767-200, =300, and —300F
series airplanes); or Boeing Alert Service
Bulletin 767-57A0079, dated June 20, 2002
(for Model 767—400ER series airplanes). Do
the follow-on and corrective actions
(including repetitive inspections and
replacement of the fittings with new fittings)
in accordance with Part 1 or Part 2 of the
service bulletin, as applicable, except as
required by paragraph (d) of this AD. For
Model 767-200, =300, and —300F series
airplanes: If the fitting has the tool runout,
and no cracking or fracture is found during
the inspection, this AD requires no further
action for that hinge fitting.

Exceptions to Service Bulletin Procedures

(c) Where the terminating action in Part 3
of the service bulletin is specified as
corrective action in Boeing Service Bulletin
767-57A0076, Revision 1, dated March 29,
2001, excluding Evaluation Form; and Boeing
Alert Service Bulletin 767-57A0079, dated
June 20, 2002: This AD requires that the
terminating action, if required, be
accomplished before further flight.
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(d) Boeing Service Bulletin 767-57A0076,
Revision 1, dated March 29, 2001, excluding
Evaluation Form, specifies to contact Boeing
before the terminating action is done as
corrective action for any cracking or fracture
found on a Model 767-200, =300, or —300F
series airplane with the tool runout. This AD
requires that any such crack or fracture on
those airplanes be reported to the FAA in
accordance with paragraph (e) of this AD and
repaired in accordance with Part 3 of the
service bulletin.

Reporting Requirement

(e) For any Model 767-200, —300, or —300F
series airplane with the tool runout, on
which any cracking or fracture is found
during the inspection(s) required by
paragraph (a) of this AD: Submit a report of
the inspection findings to the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, at the applicable time specified in
paragraph (e)(1) or (e)(2) of this AD. The
report must include the inspection results, a
description of any discrepancies found, the
airplane serial number, and the number of
landings and flight hours on the airplane.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

(1) For airplanes on which the initial
inspection is done after the effective date of
this AD: Submit the report within 30 days
after performing the inspection required by
paragraph (a) of this AD.

(2) For airplanes on which the initial
inspection was done before the effective date
of this AD: Submit the report within 30 days
after the effective date of this AD.

Terminating Action

(f) Unless required to do so by paragraph
(b) of this AD: Operators may choose to
accomplish the terminating action (including
replacement of the fittings with new fittings,
and reinstallation of existing upper skin
access panels and fairing midsections on the
trailing edge of the main flap) in accordance
with Part 3 of the Work Instructions of
Boeing Service Bulletin 767-57A0076,
Revision 1, dated March 29, 2001, excluding
Evaluation Form; or Boeing Alert Service
Bulletin 767-57A0079, dated June 20, 2002;
as applicable. Accomplishment of the
terminating action terminates the repetitive
inspection requirements of paragraph (b) of
this AD.

Credit for Prior Accomplishment Per Earlier
Service Information

(g) Accomplishment before the effective
date of this AD of an inspection, associated
follow-on and corrective actions, and
terminating action in accordance with Boeing
Service Bulletin 767-57A0076, dated October
26, 2000, is acceptable for compliance with
the corresponding requirements of this AD
for applicable airplanes.

Part Installation

(h) As of the effective date of this AD, no
person may install on any airplane a hinge
fitting assembly that has any part number

listed in Table 1 of this AD, unless the
applicable requirements of this AD have been
accomplished for that fitting. Table 1 follows:

TABLE 1.—HINGE FITTING ASSEMBLY
PART NUMBERS

113T2271-13 113T2271-14

113T2271-23 113T2271-24

113T2271-29 113T2271-30

113T2271-33 113T2271-34

113T2271-401 113T2271-402

Alternative Methods of Compliance

(i) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(j) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
odf the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 30, 2002.
Kevin Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-152 Filed 1-3-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 944
[SATS No. UT-042-FOR]

Utah Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Utah
regulatory program (hereinafter, the
“Utah program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). The State
proposes to revise provisions of the
Utah Code Annotated (UCA) that

pertain to submitting permit
applications and reclamation plans, and
to add new provisions for providing
certain assistance to operators who mine
no more than 300,000 tons of coal. Utah
intends to revise its program to be
consistent with SMCRA, to clarify
wording, and to recodify parts of the
Utah Code.

This document gives the times and
locations that the Utah program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until 4:00
p.m., mountain standard time February
5, 2003. If requested, we will hold a
public hearing on the amendment on
January 31, 2003. We will accept
requests to speak until 4:00 p.m.,
mountain standard time on January 21,
2003.

ADDRESSES: You should mail or hand-
deliver written comments and requests
to speak at the hearing to James F.
Fulton at the address listed below.

You may review copies of the Utah
program, this amendment, a listing of
any scheduled public hearings, and all
written comments received in response
to this document at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. You may receive one free copy
of the amendment by contacting Office
of Surface Mining Reclamation and
Enforcement (OSM’s) Denver Field
Division.

James F. Fulton, Chief, Denver Field
Division, Office of Surface Mining
Reclamation and Enforcement, 1999
Broadway, Suite 3320, Denver,
Colorado 80202-5733, Telephone:
(303) 844—1400, extension 1424, E-
mail: jfulton@osmre.gov.

Lowell P. Braxton, Director, Division of
Oil, Gas and Mining, 1594 West North
Temple, Suite 1210, P.O. Box 145801,
Salt Lake City, Utah 84114-5801,
Telephone: (801) 538-5340, E-mail:
lowellbraxton@utah.gov.

FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Chief, Denver Field
Division, telephone: (303) 844—1400,
extension 1424. Internet:
jfulton@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Utah Program

II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations
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I. Background on the Utah Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of the Act * * *; and rules
and regulations consistent with
regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Utah
program on January 21, 1981. You can
find background information on the
Utah program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval of the
Utah program in the January 21, 1981,
Federal Register (46 FR 5899). You can
also find later actions concerning Utah’s
program and program amendments at 30
CFR 944.15 and 944.30.

II. Description of the Proposed
Amendment

By letter dated October 22, 2002, Utah
sent us a proposed amendment to its
program (UT-042-FOR, administrative
record number UT-1171) under SMCRA
(30 U.S.C. 1201 et seq.). Utah sent the
amendment in response to a June 19,
1997, letter (administrative record
number UT—1093) that we sent to the
State in accordance with 30 CFR
732.17(c). The State previously
addressed most of the topics included in
our June 19, 1997, letter in amendment
UT-038-FOR, which we approved in
the April 24, 2001, Federal Register (66
FR 20600). Some of the topics described
in that letter changed the small operator
assistance program (SOAP) by raising
the limit on coal production from
100,000 tons to 300,000 tons and
describing changes in the type of
assistance available to eligible operators
under that program. We noted in our
letter that those changes might require
changes in State statutes. In Utah’s case,
it must change the SOAP provisions in
the Utah Code Annotated before it can
change its corresponding rules. This
amendment proposes to make those
SOAP changes in Utah’s Code. In
addition, the State proposes to make
other changes at its own initiative
throughout the same section of its Code
that clarify the wording and recodify
certain parts. The proposed
clarifications involve rewording and
restructuring sentences and phrases and
changing punctuation. The full text of

the program amendment is available for
you to read at the locations listed above
under ADDRESSES.

Specific changes Utah proposes to
make to UCA 40-10-10 in this
amendment include: Clarifying 40-10—
10—(1), which describes application
fees; designating new 40-10-10(2)(a)
and clarifying it and (2)(a)(ii), (iii), (iv)
and (vi), which generally describe how
permit applications and reclamation
plans are to be submitted to the State as
well as ownership and right of entry
information to be included with permit
applications and reclamation plans;
clarifying 40-10-10(2)(b), (c), and (d)
and recodifying subordinate parts of
those subsections, which describe the
maps and information about legal right
of entry, probable hydrologic
consequences and other hydrology
information, and characteristics of the
coal to be mined that must be included
in permit applications; removing
existing 40-10-10(3) and replacing it
with new 40-10-10(3)(a), (a)(i) through
(a)(vi), (b), and (c), all of which pertain
to assistance available to eligible small
operators to gather and pay for certain
baseline and survey data and limitations
on that assistance; clarifying and
recodifying 40—10-10(4)(a) and (b),
which address availability of
information pertaining to the coal;
clarifying 40-10-10(5), which describes
how to file a permit application;
clarifying and recodifying 40-10—
10(6)(a), (b), (b)(i) and (ii), which
describe the proof and type of insurance
required to accompany a permit
application; and clarifying 40—-10-10(7),
which requires a blasting plan to be part
of a permit application.

I11. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Utah program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your comments should be
specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We will not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see Dates). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the

Denver Field Division may not be
logged in.

Electronic Comments

Please submit Internet comments as
an ASCII file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: SATS No.
UT-042-FOR” and your name and
return address in your Internet message.
If you do not receive a confirmation that
we have received your Internet message,
contact the Denver Field Division at
(303) 844—1400, extension 1424.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4:00 p.m., mountain standard time, by
January 21, 2003. If you are disabled
and need special accommodations to
attend a public hearing, contact the
person listed under FOR FURTHER
INFORMATION CONTACT. We will arrange
the location and time of the hearing
with those persons requesting the
hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.
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Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
Federal regulations.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior
conducted the reviews required by
section 3 of Executive Order 12988 and
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws

regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
on Federal regulations for which an
economic analysis was prepared and
certification made that such regulations
would not have a significant economic
effect on a substantial number of small
entities. In making the determination as
to whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in

costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based on Federal
regulations for which an analysis was
prepared and a determination made that
the Federal regulations were not
considered a major rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based on
Federal regulations for which an
analysis was prepared and a
determination made that the Federal
regulations did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 944
Intergovernmental relations, Surface
mining, Underground mining.
Dated: October 31, 2002.
Brent Wahlquist,

Regional Director, Western Regional
Coordinating Center.

[FR Doc. 03—-158 Filed 1-3—-03; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 151
[USCG-2002-13147]
RIN 2115-AG50

Penalties for Non-submission of
Ballast Water Management Reports

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
penalty provisions for non-submission
of Ballast Water Management Reports.
The Coast Guard also proposes
widening the applicability of the
reporting and recordkeeping
requirements to all vessels bound for
ports or places within the United States,
with minor exceptions. The proposed
actions would increase the Coast
Guard’s ability to protect against
introductions of new aquatic invasive
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species via ballast water discharges, as
required by the Nonindigenous Aquatic
Nuisance Prevention and Control and
the National Invasive Species Acts.

DATES: Comments and related material
must reach the Docket Management
Facility on or before April 7, 2003.
Comments sent to the Office of
Management and Budget (OMB) on
collection of information must reach
OMB on or before April 7, 2003.

ADDRESSES: To make sure that your
comments and related material are not
entered more than once in the docket,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
Facility (USCG-2002-13147), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington, DC 20590-0001.

(2) By delivery to room PL—401 on the
Plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(3) By fax to the Docket Management
Facility at 202-493-2251.

(4) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov.

You must also mail comments on
collection of information to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street NW., Washington, DC 20503,
ATTN: Desk Officer, U.S. Coast Guard.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet at http:/
/dms.dot.gov.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; pages 19477-78) or you
may visit http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed

rule, call Mr. Bivan Patnaik, G-MSO—4,
Coast Guard, telephone 202-267-1744.
If you have questions on viewing or
submitting material to the docket, call
Dorothy Beard, Chief, Dockets,
Department of Transportation,
telephone 202-366-5149.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (USCG-2002-13147),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by mail, hand
delivery, fax, or electronic means to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or hand delivery, submit them in
an unbound format, no larger than 8%
by 11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not plan to hold a public
meeting. But you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

Congress, in the Nonindigenous
Aquatic Nuisance Prevention and
Control Act of 1990 (NANPCA), as
amended by the National Invasive
Species Act of 1996 (NISA), directed the
Coast Guard to issue regulations and
guidelines for ballast water management
(BWM). The goal of BWM is to prevent
the introduction and dispersal of
nonindigenous species (NIS) to U.S.
waters via ballast water discharges. This
proposed rule would amend U.S.
regulations by promulgating penalty
provisions for those who fail to submit
reports of their BWM activities in
conjunction with their voyages to U.S.
ports.

Responding to NANPCA’s directive,
the Coast Guard published a Final Rule

(58 FR 18330, April 8, 1993) mandating
BWM for the Great Lakes (33 CFR part
151, subpart C), and later extended the
provisions to include the Hudson River
north of the George Washington Bridge
(59 FR 67632, Dec. 30, 1994). In 1999,
responding to NISA’s directive, we
published an interim rule (64 FR 26672,
May 17, 1999) that set voluntary BWM
guidelines for most vessels entering all
other U.S. waters, and mandated BWM
reporting and recordkeeping
requirements, without penalty
provisions. Our Final Rule
implementing these NISA-required
regulations was published on November
21, 2001 (66 FR 58381).

In NISA, Congress also instructed the
Secretary of Transportation (Secretary)
to submit a Report to Congress
evaluating the effectiveness of the
voluntary program. Congress anticipated
that, in this Report, the Secretary might
determine that either compliance with
the voluntary guidelines was
inadequate, or the rate of reporting was
too low to allow for a valid assessment
of the compliance. In either case,
Congress stipulated the development of
additional regulations to make the
voluntary guidelines a mandatory BWM
program, and providing penalties for
violations of these regulations. The
Secretary’s report, signed June 3, 2002,
concluded that compliance with the
reporting requirement of 33 CFR part
151, subpart D was insufficient to allow
for an accurate assessment of the
voluntary BWM regime. Accordingly,
the Secretary stated his intention to
make the voluntary BWM requirements
mandatory and include sanctions as an
enforcement tool. A copy of the Report
to Congress has been placed in the
docket for this rulemaking (USCG—
2002-13147) and is available at http://
dms.dot.gov.

In carrying out Congress’ intent of a
stepped approach, the Coast Guard, as
the Secretary’s delegate, is moving
forward with the promulgation of
penalty provisions for those who fail to
submit reports of their BWM activities
in conjunction with their voyages to
U.S. ports. This step will also include
broadening the class of vessels required
to submit and keep, respectively, ballast
water management reports and records.

This proposed rule will not broaden
the class of vessels required to conduct
ballast water exchange. The Coast Guard
will address this subject in a separate
rulemaking that is under development.

Related Projects

The Coast Guard is currently working
on a number of other projects related to
addressing the aquatic invasive species
problem in U.S. waters. As mentioned



Federal Register/Vol. 68, No. 3/Monday, January 6, 2003 /Proposed Rules

525

above, the Coast Guard is developing
regulations to convert the voluntary
guidelines in 33 CFR part 151, subpart
D to a mandatory BWM program.

NANPCA and NISA authorize the
Coast Guard to approve alternate ballast
water treatment (BWT) methods that are
found to be at least as effective as ballast
water exchange (BWE) in preventing
and controlling infestations of aquatic
nuisance species (ANS). Therefore, in
order to evaluate the effectiveness of
alternative BWT methods, the Coast
Guard must first define for
programmatic purposes what ““as
effective as [BWE]” means. On March 4,
2002, the Coast Guard published an
advance notice of proposed rulemaking
(ANPRM) titled “Standards for Living
Organisms in Ship’s Ballast Water
Discharged in U.S. Waters” (67 FR
9632). Along with proposing BWT goals
and standards, one of the purposes of
the ANPRM was to present our
approach to clarifying this term. The
comment period on the ANPRM closed
on June 3, 2002, and the Coast Guard is
now analyzing the comments.

The Coast Guard is also planning on
promulgating rules to allow for approval
of ship-board installation of
experimental BWT technologies.

Discussion of Proposed Rule

The proposed amendments to 33 CFR
part 151 would achieve two objectives.
First, penalty provisions would be
clearly spelled out in both subparts C
and D, in accordance with NANPCA
and NISA. Violators of either the
mandatory exchange provisions (for
vessels bound for the Great Lakes or
portions of the Hudson River) or the

mandatory reporting and recordkeeping
provisions (for all vessels bound for
ports or places within the United States)
would be liable for a civil penalty of up
to $25,000 for each violation, with each
day of a continuing violation equaling a
separate violation. Knowing violations
of either provision would be class C
felonies. These changes can be found in
proposed sections 151.1518 and
151.2007.

The second change would increase
the number of vessels subject to the
reporting and recordkeeping provisions
of subpart D. This expansion of the
reporting population is being proposed
in order to generate the data that will
allow for a more thorough
understanding of ballast water delivery
and management practices and how
these relate to invasions of ANS from
ships’ ballast water on both a national
and regional basis. This information
should provide a clearer picture of the
realities of BWM and ANS invasions
over time and lead to a more effective
and efficient program.

Currently, only those vessels entering
United States waters after operating
outside of the EEZ (which for the
purposes of NANPCA as amended by
NISA includes the equivalent zone of
Canada) must submit ballast water
management reports and keep accurate
ballast water management records.
Under the proposed changes, all vessels
operating in United States waters bound
for ports or places in the United States
would have to submit these reports and
keep records, regardless of whether they
operated outside of the EEZ. The
proposed reporting requirements are
detailed in Tables 1 and 2, below. Only

crude oil tankers engaged in coastwise
trade, Department of Defense and Coast
Guard vessels, and those vessels
operating solely within one Captain of
the Port (COTP) zone would be exempt
from the reporting and recordkeeping
requirements.

The proposed changes to the
regulatory text in subpart D (with the
exception of section 151.2007) would
achieve this second objective, while
improving the readability of the subpart.
One proposed change that should be
highlighted is in sections 151.2010(b)
and (d), where we are proposing the
deletion of the exemptions for “a
passenger vessel equipped with a
functioning treatment system designed
to kill aquatic organisms in the ballast
water” and ““a vessel that will discharge
ballast water or sediments only at the
same location where the ballast water or
sediments originated”. These
exemptions were intended to apply to a
requirement to conduct a ballast water
exchange (BWE). As there are no
requirements for BWE outside of the
Great Lakes and Hudson River North of
George Washington Bridge, there is
nothing in 33 CFR 151 Subpart D to be
exempted from and the continued
inclusion of this wording only leads to
confusion. Requiring these previously
exempted vessels to submit BWM
reports will allow the U.S. Coast Guard
to gain a more thorough understanding
of ballast water delivery and
management practices. In the future,
when ballast water exchange becomes
mandatory (as we expect it will), we
will ensure that these exemptions are re-
inserted into the regulations as
appropriate.

TABLE 1.—WHERE AND WHEN MUST A VESSEL SUBMIT A REPORT IF THEY ARE ENTERING THE WATERS OF THE UNITED
STATES AFTER OPERATING OUTSIDE THE EEZ?

Bound for:

You must submit your report as detailed below:

The Great Lakes

Hudson River north of the George Washington Bridge ...........

All U.S. ports other than the Great Lakes or the Hudson

River North of the George Washington Bridge.

Fax the information to the U.S. Coast Guard COTP Buffalo, Massena Detach-
ment (315-764-3283) or to the St. Lawrence Seaway Development Corpora-
tion (315-764-3250) at least 24 hours before the vessel arrives in Montreal,
Quebec.

In lieu of faxing, vessels that are not U.S. or Canadian flagged vessels may com-
plete the ballast water information section of the St. Lawrence Seaway “Pre-
entry Information from Foreign Flagged Vessel Form”.

Fax the information to the COTP New York at (718-354-4249) at least 24 hours
before the vessel arrives at New York, New York.

*Note: Vessels entering COTP New York Zone which are not proceeding up the
Hudson River north of George Washington Bridge should submit their reports
in accordance with the instructions in the following block.

Report before departing the port or place of departure if voyage is less than 24
hours, or at least 24 hours before arrival at the port or place of destination if
the voyage exceeds 24 hours; and

Submit the required information to the National Ballast Information Clearinghouse
(NBIC) by one of the following means:

Internet at http://invasions.si.edu/ballast.htm;

E-mail to ballast@serc.si.edu;

Fax to 301-261-4319; or

Mail to U.S. Coast Guard, c/o SERC, P.O. Box 28, Edgewater, MD 21037-0028.
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TABLE 2.—WHERE AND WHEN MUST A VESSEL SUBMIT A REPORT IF THE VESSEL DID NOT OPERATE OUTSIDE THE EEZ?

Bound for:

You must submit your report as detailed below:

All U.S. ports including the Great Lakes and Hudson River

North of George Washington Bridge.

E-mail to ballast@serc.si.edu;
Fax to 301-261-4319; or

Report before departing the port or place of departure if voyage is less than 24
hours, or at least 24 hours before arrival at the port or place of destination if
the voyage exceeds 24 hours; and

Submit the required information to the National Ballast Information Clearinghouse
(NBIC) by one of the following means:

Internet at http://invasions.si.edu/ballast.htm;

Mail to U.S. Coast Guard, c/o SERC, P.O. Box 28, Edgewater, MD 21037-0028.

We would appreciate any comments
on whether these proposed changes
have unintentionally changed the
voluntary guidelines in a manner not
discussed above.

Regulatory Evaluation

This proposed rule is a “significant
regulatory action” under section 3(f) of
Executive Order 12866, regulatory
Planning and Review. The Office of
Management and Budget has reviewed it
under that order. It is “significant”
under the regulatory policies and
procedures of the Department of
Transportation (DOT) [44 FR 11040
(February 26, 1979)]. A draft Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT follows:

This Regulatory Evaluation estimates
the costs and benefits of the proposed
rule for civil penalties and new
reporting requirements for vessels
arriving from domestic ports of origin.
The costs of collecting and reporting
ballast water information for vessels
arriving from foreign ports of origin
have already been accounted for in
previous Regulatory Evaluations and an
OMB-approved collection of
information (OMB 2115-0598).
Therefore, in this Regulatory Evaluation,
we account only for the costs of
reporting that will be incurred by
vessels arriving in U.S. ports from other
U.S. ports (i.e., domestic voyages).

According to data from the Coast
Guard, the U.S. Customs Service, and
the U.S. Maritime Administration, there
are approximately 70,000 arrivals in
U.S. ports annually. Of these, 50,000
have a foreign port of origin and the
remaining 20,000 have a domestic port
of origin. Those vessels arriving from
foreign ports of origin have already been
reporting ballast water management
practices under existing regulations.
Under the proposed rule, the 20,000
arrivals from domestic ports will now
submit ballast water reports.

Based on the current collection, we
estimate that each ballast water report
takes 40 minutes (0.666 hours) to

complete the form and submit it to the
Coast Guard. We estimate that it costs
$35 per hour for the labor to complete
and submit each form. If there are
20,000 arrivals from domestic ports
annually, this means the annual cost of
the proposed rule is $466,667 ($35 x
0.666 hours x 20,000 ballast water
reports).

The benefit of the proposed rule is an
increase in the amount and quality of
BWM information provided to the Coast
Guard. This will allow the Coast Guard
to more accurately analyze and assess
the BWM practices and delivery
patterns of vessels navigating in U.S.
waters and take appropriate
programmatic action.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

We do not expect that a substantial
number of small businesses will be
significantly affected by this
rulemaking. The final rule
implementing NISA, published in
November of 2001 (66 FR 58381), was
able to certify that a significant number
of small entities were not substantially
affected by that rule. We do not expect
that this will change by increasing the
number of vessels subject to the
reporting requirements, to cover all
vessels equipped with ballast water
tanks that are bound for ports or places
within the United States, since the cost
per ballast water report is only $23 (40
minutes x $35/hours).

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities. If you think

that your business, organization, or
governmental jurisdiction qualifies as a
small entity and that this rule would
have a significant economic impact on
it, please submit a comment to the
Docket Management Facility at the
address under ADDRESSES. In your
comment, explain why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Lieutenant
Commander Mary Pat McKeown at 202—
267-0500.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—-FAIR (1-888-734—-3247).

Collection of Information

Title: Ballast Water Management for
Vessels with Ballast Tanks Entering U.S.
Waters

Summary of the Collection of
Information: The proposed rule will
require 46,833 hours of labor burden
annually for mandatory reporting and
recordkeeping requirements.

Need for Information: The
information collection requirement
described in this section is necessary to
carry out the reporting requirement of
title 16 U.S.C. 4711, which concerns the
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management of ballast water to prevent
the introduction of aquatic nuisance
species into U.S. waters.

Proposed Use of Information: The
purpose of the information collection is
to more fully understand and respond to
the threat posed by ballast water. The
Coast Guard and researchers, from both
private and other governmental
agencies, will use the information to
assess the effectiveness of the voluntary
ballast water management guidelines.

The collection of information for the
proposed rule modifies an existing
OMB-approved collection (OMB 2115—
0598).

Description of the Respondents:
Under the current collection,
respondents are vessel owners and
operators that make ports of call in the
United States after departing a foreign
port. Under the proposed rule,
respondents will also include vessel
owners and operators that make ports of
call in the United States after departing
another U.S. port.

Number of Respondents: The existing
OMB-approved collection number of
respondents is 50,000 (respondents are
owners/operators of the vessels calling
on U.S. ports annually). This proposed
rule will increase the number of
respondents by 20,000, since now
owners and operators of vessels arriving
from domestic ports will submit ballast
water reports.

Frequency of Response: Owners/
operators of vessels making calls in U.S.
ports will submit ballast water reports
as necessary. The existing OMB-
approved collection number of
responses is 50,000 (responses are
arrivals at U.S. ports). This proposed
rule will increase the number of
responses by 20,000 (reports for vessels
arriving from domestic ports of origin)
for a net total of 70,000 responses.

Burden of Response: The existing
OMB-approved collection burden of
response is approximately 40 minutes
(0.666 hours) (burden of response is the
time required to complete the
paperwork requirements of the rule for
a single response). This proposed rule
will not increase the burden of
response.

Estimate of Total Annual Burden: The
existing OMB-approved collection total
annual burden is 33,500 hours (total
annual burden is the time required to
complete the paperwork requirements of
the rule for all responses). This
proposed rule will increase the total
annual burden by 13,333 hours for a net
total of 46,833 hours.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted a copy of
this proposed rule to the Office of

Management and Budget (OMB) for its
review of the collection of information.

We ask for public comment on the
proposed collection of information to
help us determine how useful the
information is; whether it can help us
perform our functions better; whether it
is readily available elsewhere; how
accurate our estimate of the burden of
collection is; how valid our methods for
determining burden are; how we can
improve the quality, usefulness, and
clarity of the information; and how we
can minimize the burden of collection.

If you submit comments on the
collection of information, submit them
both to OMB and to the Docket
Management Facility where indicated
under ADDRESSES, by the date under
DATES.

You need not respond to a collection
of information unless it displays a
currently valid control number from
OMB. Before the requirements for this
collection of information become
effective, we will publish a notice in the
Federal Register of OMB’s decision to
approve, modify, or disapprove the
collection.

Federalism

We have analyzed this rule under
Executive Order 13132. The Aquatic
Nuisance Prevention and Control Act
contains a ““savings provision” that
saves to the states their authority to
“adopt or enforce control measures for
aquatic nuisance species, [and nothing
in the Act will] diminish or affect the
jurisdiction of any States over species of
fish and wildlife.” 16 U.S.C. 4725. It
also requires that ““all actions taken by
Federal agencies in implementing the
provisions of [the Act] be consistent
with all applicable Federal, State and
local environmental laws.” Thus, the
congressional mandate is clearly for a
Federal-State cooperative regime in
combating the introduction of aquatic
nuisance species into U.S. waters from
ship’s ballast tanks. This makes it
unlikely that preemption, which would
necessitate consultation with the States
under Executive Order 13132, will
occur. If, at some later point in the
rulemaking process we determine that
preemption may become an issue, we
will develop a plan for consultation
with affected states/localities.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of

$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under
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paragraph 6(b) of the Appendix to
“National Environmental Policy Act:
Coast Guard Procedures for Categorical
Exclusions, Notice of Final Agency
Policy” (67 FR 48243), this rule is
categorically excluded from further
environmental documentation. This rule
falls under congressionally mandated
regulations. Analyses of these types of
regulations and their respective
environmental reviews have determined
these actions do not normally have
significant effects either individually or
cumulatively on the human
environment. A “Categorical Exclusion
Determination” is available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 151

Administrative practice and
procedure, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Water pollution control.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 151 as follows:

PART 151—VESSELS CARRYING OIL,
NOXIOUS LIQUID SUBSTANCES,
GARBAGE, MUNICIPAL OR
COMMERCIAL WASTE, AND BALLAST
WATER

Subpart C—Ballast Water Management
for Control of Nonindigenous Species
in the Great Lakes and Hudson River

1. The authority citation for part 151
subpart C continues to read as follows:

Authority: 16 U.S.C. 4711; 49 CFR 1.46.
2. Add §151.1518 to read as follows:

§151.1518 Penalties for failure to conduct
ballast water exchange.

(a) A person who violates this subpart
is liable for a civil penalty in an amount
not to exceed $25,000. Each day of a
continuing violation constitutes a
separate violation. A vessel operated in
violation of the regulations is liable in
rem for any civil penalty assessed under
this subpart for that violation.

(b) A person who knowingly violates
the regulations of this subpart is guilty
of a class C felony.

Subpart D—Ballast Water Management
for Control of Nonindigenous Species
in Waters of the United States

3. The authority citation for 33 CFR
part 151 subpart D continues to read as
follows:

Authority: 16 U.S.C. 4711; 49 CFR 1.46.

4. Revise § 151.2005 to read as
follows:

§151.2005 To which vessels does this
subpart apply?

Unless exempted in §§151.2010 or
151.2015, this subpart applies to all
vessels, U.S. and foreign, equipped with
ballast tanks, that operate in the waters
of the United States and are bound for
ports or places in the United States.

5. Add §151.2007 to read as follows:

§151.2007 What are the penalties for
violations of the mandatory provisions of
this subpart?

(a) A person who violates this subpart
is liable for a civil penalty not to exceed
$25,000. Each day of a continuing
violation constitutes a separate
violation. A vessel operated in violation
of the regulations is liable in rem for any
civil penalty assessed under this subpart
for that violation.

(b) A person who knowingly violates
the regulations of this subpart is guilty
of a class C felony.

§151.2010 [Amended]

6.In §151.2010:

(a) remove from the introductory text,
the word “Four” and add, in its place,
the word “Three”’;

(b) remove paragraphs (b) and (d);

(c) redesignate paragraph (c) as (b);

(d) and add new paragraph (c) to read
as follows:

§151.2010 Which vessels are exempt from
the mandatory requirements?

(c) A vessel that operates exclusively
within one Captain of the Port (COTP)
Zone.

§151.2015 [Amended]

7.In §151.2015 remove the number
“151.2040” and add in its place the
number “151.2041”".

§151.2025 [Revised]

8. Amend § 151.2025(b) by adding, in
alphabetical order, the definitions for
“Exclusive Economic Zone (EEZ)”,
‘“‘port or place of departure” and “port
or place of destination”, and revise the
definitions of ““Captain of the Port
(COTP)” and “Voyage”. The new and
revised definitions read as follows:

§151.2025 What definitions apply to this
subpart?

(a] EE

(b) * % %

Captain of the Port (COTP) means the
Coast Guard officer designated as the
COTP, or a person designated by that
officer, for the COTP zone covering the
U.S. port of destination. These COTP
zones are listed in 33 CFR part 3.

* * * * *

Exclusive Economic Zone (EEZ)
means the area established by
Presidential Proclamation Number 5030,

dated March 10, 1983 (48 FR 10605, 3
CFR, 1983 Comp., p. 22) which extends
from the base line of the territorial sea
of the United States seaward 200 miles,
and the equivalent zone of Canada.

* * * * *

Port or place of departure means any
port or place in which a vessel is
anchored or moored.

Port or place of destination means any
port or place to which a vessel is bound
to anchor or moor.

* * * * *

Voyage means any transit by a vessel
destined for any United States port or
place.

* * * * *

9. Revise §151.2040 and its section

heading to read as follows:

§151.2040 What are the mandatory Ballast
Water Management requirements for
vessels equipped with ballast tanks that
operate in the waters of the United States
and are bound for ports or places in the
United States?

(a) A vessel bound for the Great Lakes
or Hudson River, which has operated
beyond the EEZ (which includes the
equivalent zone of Canada) during any
part of its voyage regardless of
intermediate ports of call within the
waters of the United States or Canada,
must comply with §§151.2041 and
151.2045 of this subpart, as well as with
the provisions of subpart C of this part.

(b) A vessel engaged in the foreign
export of Alaskan North Slope Crude
Oil must comply with §§151.2041 and
151.2045 of this subpart, as well as with
the provisions of 15 CFR 754.2(j)(1)(iii).
That section (15 CFR 754.2(j)(1)(iii))
requires a mandatory program of deep
water ballast exchange unless doing so
would endanger the safety of the vessel
or crew.

(c) A vessel not included in
paragraphs (a) or (b) of this section that
operates in the waters of the United
States and is bound for ports or places
in the United States must comply with
§§151.2041 and 151.2045 of this
subpart.

(d) This subpart does not authorize
the discharge of oil or noxious liquid
substances (NLS) in a manner
prohibited by United States or
international laws or regulations. Ballast
water carried in any tank containing a
residue of oil, NLS, or any other
pollutant must be discharged in
accordance with applicable regulations.

(e) This subpart does not affect or
supercede any requirement or
prohibition pertaining to the discharge
of ballast water into the waters of the
United States under the Federal Water
Pollution Control Act (33 U.S.C. 1251 to
1376).
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§151.2041 [Redesignated]

10. Redesignate the old § 151.2041 as
the new §151.2043.

11. Add new §151.2041 to read as
follows:

§151.2041 What are the Mandatory Ballast
Water Reporting Requirements for all
vessels equipped with ballast tanks bound
for ports or places in the United States?

(a) Reporting requirements exist for
each vessel bound for ports or places in
the United States regardless of whether
vessel operated outside of the EEZ
(which includes the equivalent zone of
Canada), unless exempted in
§§151.2010 or 151.2015.

(b) The master, owner, operator,
agent, or person-in-charge of a vessel to
whom this section applies must provide
the information required by § 151.2045
in electronic or written form to the
Commandant, U.S. Coast Guard or the
appropriate COTP as follows:

(1) For any vessel bound for the Great
Lakes from outside the EEZ (which
includes the equivalent zone of Canada).

(i) You must fax the required
information at least 24 hours before the
vessel arrives in Montreal, Quebec to
either the USCG COTP Buffalo, Massena
Detachment (315-764—-3283), or the St.
Lawrence Seaway Development
Corporation (315-764—3250); or

(ii) If you are not a U.S. or Canadian
Flag vessel, you may complete the
ballast water information section of the
St. Lawrence Seaway required ‘‘Pre-

entry Information from Foreign Flagged
Vessels Form” and submit it in
accordance with the applicable Seaway
Notice in lieu of this requirement.

(2) For a vessel bound for the Hudson
River north of the George Washington
Bridge entering from outside the EEZ
(which includes the equivalent zone of
Canada). You must fax the information
to the COTP New York (718—-354—4249)
at least 24 hours before the vessel enters
New York, New York.

(3) For any vessel not addressed in
paragraphs (b)(1) and (b)(2) of this
section, which is equipped with ballast
water tanks and bound for ports or
places in the United States. If your
voyage is less than 24 hours, you must
report before departing your port or
place of departure. If your voyage
exceeds 24 hours, you must report at
least 24 hours before arrival at your port
or place of destination. All required
information is to be sent to the National
Ballast Information Clearinghouse
(NBIC) using only one of the following
means:

(i) Internet at http://invasions.si.edu/
ballast.htm; or

(ii) E-mail to ballast@serc.si.edu; or

(iii) Fax to 301-261—4319; or

(iv) Mail to U.S. Coast Guard, c/o
SERC (Smithsonian Environmental
Research Center), P.O. Box 28,
Edgewater, MD 21037-0028.

(c) A single report that includes the
ballast discharge information for

consecutive voyages between U.S. ports,
or between U.S. and Canadian ports on
the Great Lakes, will be accepted.

(d) If the information submitted in
accordance with this section changes,
you must submit an amended form
before the vessel departs the waters of
the United States.

§151.2043

12. In newly designated § 151.2043:

(a) In the section heading, after the
words “Hudson River,” add the words
“after operating outside the EEZ or
Canadian equivalent”’; and

(b) In paragraphs 151.2043(a) and
151.2043(a)(1) remove the number
“§151.2040(c)(4)” and add in its place
the number, “§151.2041”.

[Amended]

§151.2045 [Amended]

13.In § 151.2045(a) remove the phrase
“entering the waters of the United States
after operating beyond the EEZ” and
add in its place, the phrase ‘“bound for
a port or place in the United States”.

14. Amend Appendix to Subpart D of
Part 151—BALLAST WATER
REPORTING FORM AND
INSTRUCTIONS FOR BALLAST
WATER REPORTING FORM by revising
the “Where to send this form”
instructions to read as follows:

* * * * *

Where To Send This Form

[Vessels equipped with ballast water tanks bound for all ports or places within the waters of the United States after operating outside the EEZ

(which includes the equivalent zone of Canada).]

Bound for:

You must submit your report as detailed below:

The Great Lakes

Hudson River north of the George Washington
Bridge.

All other U.S. Ports

Fax the information at least 24 hours before the vessel arrives in Montreal, Quebec, to the
USCG COTP Buffalo, Massena Detachment (315—-764-3283) or to the Saint Lawrence Sea-
way Development Corporation (315-764-3250).

In lieu of faxing, vessels that are not U.S. or Canadian flagged may complete the ballast water
information section of the St. Lawrence Seaway “Pre-entry Information from Foreign
Flagged Vessel Form”.

Fax the information to the COTP New York at (718-354-4249) at least 24 hours before the
vessel arrives at New York, New York.

*Note: Vessels entering COTP New York Zone which are not bound up the Hudson River
north of George Washington Bridge should submit the form in accordance with the instruc-
tions in the following block.

Report before departing the port or place of departure if voyage is less than 24 hours, or at
least 24 hours before arrival at the port or place of destination if the voyage exceeds 24
hours; and submit the required information to the National Ballast Information Clearinghouse
(NBIC) by one of the following means:

Via the Internet at http://invasions.si.edu/ballast.htm;

E-mail to ballast@serc.si.edu;

Fax to 301-261-4319; or

Mail the information to U.S. Coast Guard, c/o SERC. P.O. Box 28, Edgewater, MD 21037—
0028.
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[Vessels that have not operated outside the EEZ, which are equipped with ballast water tanks and are bound for all ports or places within the

waters of the United States.]

Bound for:

You must submit your report as detailed below:

All U.S. ports including the Great Lakes and
Hudson River North of George Washington
Bridge.

(NBIC) by one of the following means:

PO Box 28, Edgewater, MD 21037-0028.

Report before departing the port or place of departure if voyage is less than 24 hours, or at
least 24 hours before arrival at the port or place of destination if the voyage exceeds 24
hours; and submit the required information to the National Ballast Information Clearinghouse

Via the Internet at http://invasions.si.edu/ballast.htm;
E-mail to ballast@serc.si.edu; Fax to 301-261-4319; or Mail to U.S. Coast Guard, c/o SERC,

If any information changes, send an
amended form before the vessel departs
the waters of the United States.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a valid OMB control
number. The Coast Guard estimates that
the average burden for this report is 35
minutes. You may submit any
comments concerning the accuracy of
this burden estimate or any suggestions
for reducing the burden to:
Commandant (G-MSO), U.S. Coast
Guard, 2100 Second St. SW,
Washington, DC 20593-0001, or Office
of Management and Budget, Paperwork
Reduction Project (2115-0598),
Washington, DC 20503.

Dated: December 23, 2002.
Thomas H. Collins,
Admiral, U.S. Coast Guard, Commandant.
[FR Doc. 03—-100 Filed 1-3—-03; 8:45 am]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Standards Governing the Design of
Apartment House Mailboxes

AGENCY: Postal Service.

ACTION: Notice of intent to establish a
Consensus Committee and notice of first
meeting.

SUMMARY: The Postal Service intends to
establish a Consensus Committee to
develop recommendations for revision
of USPS STD 4B, which governs the
design of apartment house mailboxes.
The committee will develop and adopt
its recommendations through a
consensus process. The committee will
consist of persons who represent the
interests affected by the proposed rule,
including apartment house type mailbox
manufacturers, mailbox distributors,
mailbox installers and servicers, postal
customers, and apartment house
builders, owners and managers. The
purpose of this Notice is to apprise the

public of the intent to establish the
committee; provide the public with
information regarding the committee;
solicit public comment on the proposal
to establish the committee and the
proposed membership of the committee;
explain how persons may apply or
nominate others for membership on the
committee; and announce the
approximate date of the first committee
meeting.

DATES: The Postal Service must receive
written comments, requests for
representation or membership on the
committee, and nominations for
membership on the committee no later
than February 5, 2003. The first
committee meeting is tentatively
scheduled for some time during the first
two weeks of February 2003.

ADDRESSES: The first committee meeting
is tentatively scheduled to be held at
U.S. Postal Service Headquarters, 475
L’Enfant Plaza, SW., Washington, DC
20260. Mail comments and all other
communications regarding the
committee to Jeffery W. Lewis, Room
7142, at the same address. Comments
transmitted by fax or email will not be
accepted. Committee documents will be
available for public inspection and
copying between 9 a.m. and 4 p.m.
weekdays on the 11th floor at the
address above.

FOR FURTHER INFORMATION CONTACT:
Jeffery W. Lewis (202) 268—4757.

SUPPLEMENTARY INFORMATION:

I. Background

U.S. Postal Service Standard 4B
(USPS STD 4B), Receptacles, Apartment
House, Mail, governs the design of
apartment house mailboxes. The current
standard, adopted in 1975, prescribes
design limitations in terms that are no
longer consistent with the operational
requirements of the Postal Service.
Primary issues to be addressed by the
committee will include increasing
design flexibility within the Postal
Service’s operational requirements;
improving safety and mail security; and
replacing existing mailboxes that do not

satisfy the requirements of the new
standard. The committee may also
consider other issues at its discretion
and within the scope set forth in
paragraph II.

IL. Scope of the Rule

The contents of the new standard will
consist of regulations on apartment
house and office building mailbox
design characteristics and the
replacement of existing mailboxes that
do not satisfy the requirements of the
new standard.

III. New and Pending Applications

Beginning on February 5, 2003, the
Postal Service will take no further
action on new or pending applications
for approval of apartment house type
mailbox designs, or on applications for
modifications to approved apartment
house type mailbox designs, until the
revision of the standard is complete.
This action is consistent with past
practice, and is necessary to avoid
approving designs under the current
standard that may not be permissible
under the new standard, or
disapproving applications under the
current standard that would be
approved under the new standard.

IV. Consensus Process

In a consensus process,
representatives of interests that would
be substantially affected by the new rule
meet as an advisory committee to
negotiate among themselves and with
the agency to reach a consensus on a
proposed rule. As part of the consensus
process, the agency agrees to use the
committee’s recommendation as the
basis of the proposed rule, and each
private interest agrees to support the
committee’s recommendation and the
proposed rule to the extent that it
reflects the recommendation.

A feasibility study, performed by a
neutral convenor, and using the
Negotiated Rulemaking Act, 5 U.S.C.
561 et seq. as a guide, recommended
that the Postal Service initiate a
consensus process. In reaching this
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recommendation, the convenor
determined that: (1) There is a need for
the rule; (2) there are a limited number
of identifiable interests significantly
impacted by the rule; (3) a committee
can be created with balanced
representation which can represent the
identified interests and can negotiate in
good faith; (4) consensus on the issues
appears likely; (5) the consensus process
will not unduly delay the issuance of
the rule; (6) the agency has resources
and is willing to assist the consensus
process; and (7) the agency, within the
constraints of the law, will use the
advisory committee’s consensus as the
basis of the rule for notice and
comment.

V. Participants

The committee will include a
representative from the Postal Service
and representatives, to be selected by
the Postal Service, from persons and/or
organizations that will be significantly
affected by this rule. Each representative
may also name an alternate who may
attend all committee meetings and will
serve in place of the primary
representative if necessary. The
designated Postal Service representative
will be authorized to represent the
agency in the committee, and will
participate in its activities, discussions,
and deliberations.

The convenor has recommended that
the Postal Service invite certain
organizations to participate in the
consensus process. The convenor has
contacted these organizations, which
have indicated their willingness to serve
on the committee. Therefore, the Postal
Service proposes to invite the following
organizations to participate in the
COonsensus process:

Representing approved apartment
house-type mailbox manufacturers:

. American Eagle Manufacturing Co.

. American Locker Security Systems

. Auth-Florence Manufacturing Co.

. Bommer Industries, Inc.

. Jensen Industries, Inc.

. Mail Security

. Salsbury Industries

Representing apartment house-type
mailbox distributors, installers, and
servicers:

8. Postal Products, Inc.

Representing management,
construction, and consumer
interests:

9. Associated Builders & Contractors

10. Association of General Contractors

11. Building Owners & Managers
Association International

12. Direct Marketing Association

13. Magazine Publishers of America

14. National Association of

NO U WN -

Homebuilders
15. National Association of Housing &
Redevelopment Officials
16. National Association of Realtors
17. National Multi-Housing Council
18. Parcel Shippers Association

VI. Tentative Schedule

The first committee meeting is
tentatively scheduled for some time
during the first 2 weeks of February
2003, at U.S. Postal Service
Headquarters, 475 L’Enfant Plaza, SW.,
Washington, DC. Subsequent meetings
will be scheduled by the committee, at
the same location, and are expected to
occur approximately 4 to 6 weeks apart.

VII. Nominations and Applications

Persons and organizations that will be
significantly affected by this rule may
apply for membership on the committee
or nominate another person or
organization for membership. Each
nomination or application must include:
(1) The name of the applicant or
nominee and a description of the
interests that person or organization
represents; (2) evidence that the
applicant or nominee is authorized to
represent the interests the person
proposes to represent; (3) the reasons
the applicant or nominator believes its
interests or those of its nominee are
sufficiently different from the those of
organizations listed above that those
interests would not be adequately
represented by the members of the
committee as proposed. All nominations
and applications must be received by
the Postal Service at the address above
no later than February 5, 2003. The
Postal Service reserves the right to
refuse nominations and applications
that do not fulfill these requirements.
The Postal Service, with the advice of
the convenor, will select committee
members that provide adequate
representation of each significantly
affected interest rather than every
individual and organization affected by
the rule.

VIII. Procedures and Guidelines

(A) Facilitator

The Postal Service has selected a
neutral, impartial facilitator to serve as
chairman of the committee meetings.
The facilitator will assist committee
members conduct discussions; help
committee members define issues and
reach consensus; and manage the
minutes, agendas, and other records of
the committee.

(B) Good Faith

Committee members must be
committed to negotiate in good faith and
be authorized by the individuals and/or

organization(s) they represent to do so.
Therefore, senior individuals within
each interest group should be
designated to serve on the committee.
Also, committee members must commit
to support the final consensus
recommendation of the committee.

(C) Administrative Support

Administrative support will be
provided by the Postal Service at its
headquarters offices.

(D) Consensus

“Consensus” is defined for the
purposes of this rulemaking as the
unanimous concurrence among the
committee members unless the
committee explicitly adopts a different
definition.

(E) Committee Procedures

Under the general guidance of the
facilitator, and subject to legal
requirements, the committee will
establish procedures and ground rules.

(F) Records

The facilitator will prepare minutes of
all committee meetings. These minutes
will be available for public inspection
and copying as stated above.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 03—-139 Filed 1-3-03; 8:45 am)]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-7435-3]

Reopening of Comment Period for
Proposed Exclusion for Identifying and
Listing Hazardous Waste and A
Determination of Equivalent
Treatment; Proposed Rule

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; notice of
reopening of comment period.

SUMMARY: The Environmental Protection
Agency (EPA, also, ‘the Agency’ or ‘we’)
is reopening the period for submitting
public comments on our previous
proposal to approve two petitions
submitted by the University of
California—E.O. Lawrence Berkeley
National Laboratory (or LBNL). The
Agency initially announced this
proposed decision in the July 31, 2002
Federal Register (67 FR 49649). The
first petition requested EPA to grant a
one-time, generator-specific exclusion
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(or ‘delisting’) of certain LBNL treatment
residues from the list of RCRA
hazardous waste. The second petition
requested EPA to grant a “‘determination
of equivalent treatment” (DET) for a
catalytic chemical oxidation (CCO)
technology that LBNL used to treat their
original mixed waste.

For the first petition, EPA reviewed
all of the waste-specific information
provided by LBNL and determined that
the petitioned waste (tritiated water
with no detectable organic chemical
constituents) was non-hazardous. For
the second petition, EPA reviewed all of
the specific CCO treatment information
provided by LBNL and determined that
the CCO treatment was equivalent to
combustion.

EPA received a written request for an
informal public hearing. Exercising the
discretion set forth in the rules for
rulemaking petitions, EPA has granted
the request and will hold a public
hearing. The purpose of the hearing will
be to hear oral comments on our
tentative decision.

DATES: The public hearing will be held
on January 23, 2003 at 7 p.m. EPA is
reopening the public comment period
and we will accept public comments on
these proposed decisions until February
6, 2003. We will stamp comments
postmarked after the close of the
comment period as “late.” These “late”
comments may not be considered in
formulating a final decisions.

ADDRESSES: The public hearing will be
held at the North Berkeley Senior Center
at 1901 Hearst Avenue, Berkeley,
California. Please send two copies of
your comments to Rich Vaille, Associate
Director, Waste Management Division
(WST-1), U.S. Environmental Protection
Agency, 75 Hawthorne Street, San
Francisco, CA 94105.

The RCRA regulatory docket for this
proposed rule is located at the U.S.
Environmental Protection Agency
Records Center, 75 Hawthorne Street,
San Francisco, CA 94105, and is
available for viewing from 9 a.m. to 4
p.m., Monday through Friday, excluding
Federal holidays. The docket contains
the petition, all information submitted
by the petitioner, and all information
used by EPA to evaluate the petition.
Call the EPA Region 9 RCRA Record
Center at (415) 947—4596 for
appointments. The public may copy
material from the regulatory docket at
$0.15 per page.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at 800-424-9346. For technical
information on specific aspects of these
petitions, contact Cheryl Nelson at the

address above or at 415-972-3291, e-

mail address: nelson.cheryl@epa.gov.
Dated: December 20, 2002.

Richard Vaille,

Acting Director, Waste Management Division,
Region IX.

[FR Doc. 03—-174 Filed 1-3-03; 8:45 am|
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 02 02-3504, MB Docket No. 02—283,
RM-10614]

Radio Broadcasting Services; Buffalo,
OK

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Robert
Fabian proposing the allotment of
Channel 224C2 at Buffalo, Oklahoma, as
that community’s first local FM service.
The coordinates for Channel 224C2 at
Buffalo are 36—50—36 North Latitude
and 99-24-30 West Longitude. There is
a site restriction 19.8 kilometers (12.3
miles) east of the community.

DATES: Comments must be filed on or
before February 10, 2003, and reply
comments on or before February 25,
2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Robert Fabian, 4
Hickory Crossing Lane, Argyle, Texas
76226.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
02-383, adopted December 18, 2002,
and released December 20, 2002. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center 445
Twelfth Street, SW, Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s duplicating
contractor, Qualex International Portals
II, 445 12th Street, SW, Room CY-B402,
Washington, DC, 20554, telephone 202—
863-2893, facsimile 202—863-2898, or
via e-mail qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Buffalo, Channel
224C2.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—168 Filed 1-3—-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-3456; MB Docket No. 02-282; RM—
10615]

Radio Broadcasting Services;
Bridgeton, and Pennsauken, NJ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comment on a petition for rulemaking
filed on behalf of Cohanzick
Broadcasting Corp., licensee of Station
WSNJ-FM and New Jersey Radio
Partners, LLC, assignee of Station
WSNJ-FM, requesting the substitution
of Channel 300A for Channel 299B at
Bridgeton, New Jersey, and reallotment
of Channel 300A from Bridgeton to
Pennsauken, New Jersey, as the
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community’s first local aural
transmission service, and modification
of Station WSNJ—FM'’s authorization to
reflect the changes. This petition was
originally filed as an amended proposal
in MB Docket 02—26 which was
terminated. Channel 300A can be
allotted at a site 6.1 kilometers (3.8
miles) northeast of Pennsauken at
coordinates 40-00-12 NL and 75-01-19
WL.

DATES: Comments must be filed on or
before, February 10, 2003, and reply
comments on or before February 25,
2003.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
02-382, adopted December 13, 2002,
and released December 16, 2002. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals I, CY-A257, 445 Twelfth Street,
SW, Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals II, 445
12th Street, SW, Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, or via e-mail
qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR §1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR §§1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Jersey, is
amended by adding Pennsauken,
Channel 300A and removing Bridgeton,
Channel 299B.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—-167 Filed 1-3—-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 02-3455; MB Docket No. 02-26; RM—
10362]

Radio Broadcasting Services;
Bridgeton and Elmer, NJ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule, dismissal.

SUMMARY: In this document, the
Commission dismisses the petition for
rulemaking filed by Cohanzick
Broadcasting Corporation requesting the
reallotment of Channel 299B from
Bridgeton, New Jersey, to Elmer, New
Jersey. Petitioner, by filing amended
proposal requesting the substitution of
Channel 300A for 299B at Bridgeton and
reallotment of Channel 300A from
Bridgeton to Pennsauken, New Jersey,
has abandoned interest in original
proposal.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-26,
adopted December 4, 2002, and released
December 6, 2002. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street, SW,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW, Room CY-B402,
Washington, DC, 20554, telephone 202-
863—2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-166 Filed 1-3—03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 021223329-2329-01; I.D.
121302A]

RIN 0648-AQ26

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed 2003 specifications for
the Atlantic bluefish fishery; request for
comments.

SUMMARY: NMFS proposes 2003
specifications for the Atlantic bluefish
fishery, including total allowable
landings (TAL), state-by-state
commercial quotas, and recreational
harvest limits and possession limits for
Atlantic bluefish off the East Coast of
the United States. The intent of the
specifications is to conserve and manage
the bluefish resource and provide for
sustainable fisheries.

DATES: Public comments must be
received no later than 5 p.m., Eastern
Standard Time, on January 21, 2003.

ADDRESSES: Copies of supporting
documents, including the
Environmental Assessment (EA), Initial
Regulatory Flexibility Analysis (IRFA),
and the Essential Fish Habitat
Assessment (EFHA) are available from:
Daniel Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, Room 2115, Federal Building,
300 South New Street, Dover, DE
19904-6790. The EA, IRFA, and EFHA
are accessible via the Internet at http:/
WWW.Nnero.noaa.gov.

Comments on the proposed
specifications should be sent to: Patricia
A. Kurkul, Regional Administrator,
Northeast Regional Office, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298. Please mark the envelope,
“Comments—2003 Bluefish
Specifications.” Comments also may be
sent via facsimile (fax) to 978—281—
9135. Comments will not be accepted if
submitted via e-mail or Internet.
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FOR FURTHER INFORMATION CONTACT: Paul
Perra, Fishery Policy Analyst, (978)
281-9153, e-mail at
Paul.Perra@noaa.gov, fax at (978) 281—
9135.

SUPPLEMENTARY INFORMATION:
Regulations implementing the Atlantic
Bluefish Fishery Management Plan
(FMP) prepared by the Mid-Atlantic
Fishery Management Council (Council)
appear at 50 CFR part 648, subparts A
and J. Regulations requiring annual
specifications are found at § 648.160.
The FMP requires that the Council
recommend, on an annual basis, a TAL,
which is comprised of a commercial
quota and a recreational harvest limit.

The FMP also requires that: (1) The
TAL for any given year be set based on
the fishing mortality rate (F) resulting
from the stock rebuilding schedule
contained in the FMP, or the estimated
F in the most recent fishing year,
whichever is lower; and (2) a total of 17
percent of the TAL be allocated to the
commercial fishery, as a quota, with the
remaining 83 percent allocated as a
recreational harvest limit, with the
stipulation that, if 17 percent of the TAL
is less than 10.50 million 1b (4.8 million
kg) and the recreational fishery is not
projected to land its harvest limit for the
upcoming year, the commercial fishery
may be allocated up to 10.50 million lb
(4.8 million kg) as its quota, provided
that the combination of the projected
recreational landings and the
commercial quota does not exceed TAL.

The Council’s recommendations must
include supporting documentation, as
appropriate, concerning the
environmental, economic, and social
impacts of the recommendations. NMFS
is responsible for reviewing these
recommendations to assure they achieve
the FMP objectives, and may modify
them if they do not. NMFS then
publishes proposed specifications in the
Federal Register. After considering
public comment, NMFS will publish
final specifications in the Federal
Register.

Proposed 2003 Specifications
Proposed TAL

On August 9, 2002, the Council
adopted specifications for the 2003
Atlantic bluefish fishery. NMFS has
reviewed the Council’s recommendation
and has found it complies with the FMP
objectives. Therefore, NMFS is
proposing to implement the Council’s
recommended specifications.

For the 2003 fishery, the stock
rebuilding program in the FMP would
restrict F to 0.41. However, the 2001
fishery (the most recent fishing year for
which F can be calculated) produced an
F of only 0.246. So, in accordance with
the FMP, the TAL proposed for 2003
was set to achieve F=0.246. The
resulting TAC recommended by the
Council and proposed by NMFS is 39.5
million 1b (17.9 million kg). The TAL is
calculated by deducting discards,
estimated at 2.2 million 1b (0.99 million
kg) for 2003, from the TAC. Therefore,
the proposed TAL for 2003 is 37.293
million 1b (16.916 million kg).

Proposed Commercial Quota and
Recreational Harvest Limit

If the TAL for the 2003 fishery were
allocated based on the percentages
specified in the FMP, the commercial
quota would be 6.339 million 1b (2.875
million kg), with a recreational harvest
limit of 30.953 million 1b (10.500
million kg). However, recreational
landings from the last several years were
much lower than the recreational
allocation for 2003, ranging between
8.30 and 15.5 million 1b (3.74 and 7.05
million kg). Since the recreational
fishery is not projected to land its
30.953 million-lb (12.153 million-kg)
harvest limit in 2003, this allows the
specification of a commercial quota of
up to 10.5 million 1b (4.76 million kg).
NMFS proposes to transfer 4.161
million 1b (1.887 million kg) from the
initial 2003 recreational allocation of
30.953 million Ib (12.153 million kg),
resulting in 26.793 million 1b (12.153
million kg) for the 2003 recommended
recreational harvest limit and a

proposed commercial quota of 10.5
million lb (4.744 million kg). The
proposed 2003 commercial quota would
be the same amount as was allocated in
2002 and implemented by NMFS and
the states under the Atlantic States
Marine Fisheries Commission’s
Interstate Fishery Management Plan for
Atlantic Bluefish. A recreational
possession limit of 15 fish/person (same
as in 2002) is proposed, and also,
141,900-1b (64,365—kg) research set-
aside (RSA) is proposed. Some or all of
the RSA amount will be allocated if
research proposals to utilize it are
approved for award. A Request for
Proposals was published to solicit
proposals for 2003, based on research
priorities identified by the Council (67
FR 13602, March 25, 2002). The
deadline for submission was May 13,
2002. One research project that would
utilize bluefish RSA has been
conditionally approved by NMFS, and
is under final review by the NOAA
Grants Office. The Council and NMFS
have recommended an RSA allocation
of 141,900 1b (64,365 kg), for that
project.

If all of the bluefish RSA is allocated,
the commercial quota would be 10.460
million lb (4.745 million kg) and the
recreational harvest limit would be
26.691 million Ib (12.107 million kg).
The RSA, the commercial quota, and the
recreational harvest limit will be
adjusted in the final rule establishing
the annual specifications for the
bluefish fishery, if necessary, to reflect
RSA allocations to projects forwarded to
the NOAA Grants Office for award. If
the awards are not made for any reason,
NMEFS will publish notification in the
Federal Register to restore the unused
set-aside amount to the annual
commercial and recreational allocations.

Proposed State Commercial Allocations

Proposed state commercial allocations
for the recommended 2003 commercial
quotas are shown in the table below,
based on the percentages specified in
the FMP less the proposed RSA
allocation.

2003 Commercial 2003 Commercial Quota (kg)
2003 Commercial 2003 Commercial Quota (Ib)
State % of quota Quota (Ib) Quota (kg) - ) )
With Research Set- With Research Set-Aside
Aside

ME 0.6685 70,193 31,839 6,992 31,718
NH 0.4145 43,523 19,741 43,357 19,667
MA 6.7167 705,254 319,898 702,570 318,684
RI 6.8081 714,851 324,251 712,131 323,021
CT 1.2663 132,962 60,310 132,456 60,082
NY 10.3851 1,090,436 494,613 1,086,286 492,736
NJ 14.8162 1,555,701 705,654 1,549,782 702,977
DE 1.8782 197,211 89,453 196,461 89,114
MD 3.0018 315,189 142,967 313,990 142,425
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2003 Commercial 2003 Commercial Quota (kg)
0 2003 Commercial 2003 Commercial Quota (Ib)
State % of quota Quota (Ib) Quota (kg) - ) )
9 With Research Set- With Research Set-Aside
Aside

VA 11.8795 1,247,348 565,787 1,242,601 563,640
NC 32.0608 3,366,384 1,526,966 3,353,575 1,521,172
SC 0.0352 3,696 1,676 3,682 1,670
GA 0.0095 998 452 994 451
FL 10.0597 1,056,269 479,115 1,052,249 477,297
Total 100.0000 10,500,000 4,762,720 10,460,058 4,744,652
Classification (64,365 kg). Alternative 3, provides for  less than 5 percent of their total ex-

This action is authorized by 50 CFR
part 648 and has been determined to be
not significant for purposes of Executive
Order 12866. The Council prepared an
Initial Regulatory Flexibility Analysis
(IRFA) that describes the impact this
proposed rule, if adopted, would have
on small entities. A description of the
action, why it is being considered, and
the legal basis for the action are
provided in the preamble for the
proposed rule, and in the SUMMARY
section of the preamble, and in the
IRFA. A summary of the IRFA follows.

An active participant in the
commercial sector was defined as being
any vessel that reported having landed
one or more pounds of bluefish to
NMFS-permitted dealers during
calendar year 2001. All vessels are
considered to be small entities. Of the
active vessels in 2001, 846 landed
bluefish from Maine to North Carolina.
The dealer data do not cover vessel
activity in the South Atlantic. State trip
ticket report data indicate that 1,092
vessels landed bluefish in North
Carolina. Bluefish landings in South
Carolina and Georgia represented less
than 1/10 of 1 percent of total landings.
Therefore, it was assumed that no
vessels landed bluefish from those
states. In addition, 214 vessels landed
bluefish to dealers on Florida’s east
coast in 2001. In recent years,
approximately 2,063 party/charter
vessels caught bluefish.

The Council analyzed three TAL
alternatives. The preferred alternative
examined the impacts on the industry
that would result from a TAL of 37.293
million Ib (16.916 million kg), allocated
to the commercial and recreational
sectors (10.460 million 1b (4.74 million
kg) commercial; 26.691 million Ib
(12.107 million kg) recreational), and an
RSA of 141,900 million 1b (64,356 kg).
Alternative 2 considered a TAL of
37.293 million 1b (16.916 million kg),
allocated to the commercial and
recreational sectors (6.315 million Ib
(2.864 million kg) commercial; 30.835
million Ib (13.986 million kg,
recreational), and an RSA of 141,900 Ib

a lower commercial quota than
Alternative 1, considers a TAL of 37.293
million 1b (16.916 million kg) 9.546
million 1b (4.329 million kg)
commercial; 27.604 million lb (12.521
million kg) recreational), and an RSA of
141,900 Ib (64,365 Kg).

On a coastwide basis, the preferred
alternative would allow for less than a
1-percent decrease in total allowable
commercial landings for bluefish in
2003 versus the 2002 commercial quota,
due to the amount specified for the
RSA. The 2003 recreational harvest
limit would be 63 percent higher than
the estimated recreational landings in
2002. Under this alternative, no vessels
would realize significant revenue
reductions. According to dealer data,
650 federally permitted commercial
vessels would be expected to incur
revenue losses of 5 percent or less, and
193 commercial vessels would incur
revenue gains. The affected entities
would be mostly smaller vessels that
land bluefish in Massachusetts, New
Jersey, New York and North Carolina.
The revenue increase is primarily due to
the fact that the New York quota was
adjusted downward in 2002 due to
overages in 2001. Thus, that state shows
a positive proportional change in quota
from 2002 to 2003 (see section 5.3 of the
RIR/IRFA). In addition, economic
analysis of South Atlantic Trip Ticket
Report data indicated that, on average,
reduction in revenues due to the change
in quota levels from 2002 to 2003 are
expected to have small reductions in
revenue for fishermen that land bluefish
in North Carolina (1.44 percent) and
minimal for fishermen that land
bluefish in Florida (0.07 percent).

Alternative 2 would result in a 40—
percent decrease in the total allowable
commercial landings for bluefish in
2003 versus 2002. The 2003 recreational
harvest limit would be 88 percent
higher than the estimated recreational
landings in 2002. Under this scenario,
according to Northeast dealer data, a
total of 103 vessels would incur revenue
losses from 5 to 39 percent, and 740
vessels would incur revenue losses of

vessel revenue. Also, evaluation of
South Atlantic Trip Ticket Reports
indicate an average of 6.1 and 0.03—
percent reductions in revenue for
fishermen that land bluefish in North
Carolina and Florida, respectively.

Alternative 3 would result in a 9—
percent decrease in the total allowable
commercial landings for bluefish in
2003 versus 2002. The 2003 recreational
harvest limit would be 69 percent
higher than the estimated recreational
landings in 2002. Under this scenario,
based on Northeast dealer data, a total
of 28 vessels would incur revenue losses
from 5 to 10 percent, 626 commercial
vessels would incur revenue losses of
less than 5 percent of their total ex-
vessel revenue, and 189 vessels would
incur an increase in revenue. The
revenue increase is primarily due to the
fact that the New York quota was
adjusted downward in 2002 due to
overages in 2001. Thus, that state shows
a positive proportional change in quota
from 2002 to 2003 (see section 5.3 of the
RIR/IRFA). Also, evaluation of South
Atlantic Trip Ticket Reports indicate
reduction in revenues of 1.44 and 0.07—
percent for fishermen that land bluefish
in North Carolina and Florida,
respectively.

The Council further analyzed the
impacts on revenues of the proposed
RSA amount for all three alternatives.
The social and economic impacts of this
proposed RSA are minimal. Assuming
the full RSA is allocated for bluefish,
the set-aside amount could be worth as
much as $45,480 dockside, based on a
2001 price of $0.32 per pound.
Assuming an equal reduction among all
834 active dealer reported vessels, this
could mean a reduction of about $55 per
individual vessel. Changes in the
recreational harvest limit would be
insignificant (less than 1 percent
decrease), if 2 percent of the TAL is
used for research. It is unlikely that
there would be negative impacts. A
copy of this analysis is available from
the Council (see ADDRESSES).

Authority: 16 U.S.C. 1801 et seq.
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Dated: December 27, 2002.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory ProgramsNational Marine
Fisheries Service.

[FR Doc. 03—179 Filed 1-3—-03; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Office of the Under Secretary

Notice of Solicitation for Membership
to the Forestry Research Advisory
Council

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Notice of solicitation for
membership to the Forestry Research
Advisory Council.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App 2, the United States
Department of Agriculture announces
solicitation for nominations to fill eight
vacancies on the Forestry Research
Advisory Council.

DATES: Nominations must be received
on or before February 15, 2003.
ADDRESSES: Cooperative State Research,
Education, and Extension Service; U.S.
Department of Agriculture; Office of the
Forestry Research Advisory Council;
Mail Stop 2210; 1400 Independence
Avenue, SW., Washington, DC 20250—
2210. Nominations delivered by express
mail or overnight courier service should
be sent to: Office of the Forestry
Research Advisory Council; Cooperative
State Research, Education, and
Extension Service; U.S. Department of
Agriculture; Room 3213, Waterfront
Centre; 800 9th Street, SW.,
Washington, DC 20024.

FOR FUTHER INFORMATION CONTACT:
Catalino A. Blanche, Designated Federal
Officer, Forestry Research Advisory
Council; telephone: (202) 401-4190; fax:
(202) 401-1706; e-mail:
cblanche@reeusda.gov, or Dr. Hao Tran,
Staff Assistant, Research and
Development, Forest Service; telephone:
(202) 205-1293; fax: (202) 205-1530; e-
mail: htran@fs.fed.us.

SUPPLEMENTARY INFORMATION: Section
1441 (c) of the Agriculture and Food Act
of 1981 requires the establishment of the
Forestry Research Advisory Council to

provide advice to the Secretary of
Agriculture on accomplishing efficiently
the purposes of the Act of October 10,
1962 (16 U.S.C. 582a, et seq.), known as
the MclIntire-Stennis Act of 1962. The
Council also provides advice related to
the Forest Service research program,
authorized by the Forest and Rangeland
Resources Research Act of 1978 (Pub. L.
95-307, 92 Stat. 353, as amended; 16
U.S.C. 1600 (note)). The Council is
composed of 20 voting members from
the following membership categories:

» Federal and State agencies
concerned with developing and
utilizing the Nation’s forest resources, in
particular committee membership, will
include representation from the
National Forest System and Forest and
Range Experiment Stations leaders,
Forest Service;

e The forest industries;

 The forestry schools of the State
certified eligible institutions, and State
agricultural experiment stations; and

* Volunteer public groups concerned
with forests and related natural
resources.

Nomination of members representing
the forestry schools will be sent to the
Secretary by State-certified eligible
forestry schools. This notice does not
seek nominations representing those
institutions.

The Council membership is appointed
with staggered terms of one, two, and
three years. As a result of the staggered
appointments, the terms of six members
expire December 31, 2002. Nominations
for a three-year appointment for the six
positions and two unfilled positions last
year are sought. Nominees will be
carefully reviewed for their broad
expertise, leadership, and relevancy to a
membership category. Nominations for
one individual who fits several of the
categories, or for more than one person
who fits one category will be accepted.

Each nominee must submit and
complete a current resume and Form
AD-755, Advisory Committee
Membership Background Information
(which can be obtained from the contact
person) and will be vetted before
selection. Applicants are strongly
encouraged to submit nominations via
overnight mail or delivery service to
ensure timely receipt by the USDA.

Please indicate the specific
membership category for each nominee.

Done at Washington, DC this 24th day of
December 2002.

Joseph J. Jen,

Under Secretary, Research, Education, and
Economics.

[FR Doc. 03—211 Filed 1-3-03; 8:45 am]
BILLING CODE 3410-02-U

DEPARTMENT OF AGRICULTURE
Office of the Under Secretary

Notice of Appointment of Members to
the National Agricultural Research,
Extension, Education, and Economics
Advisory Board

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Appointment of members.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App., the United States
Department of Agriculture announces
the appointments to the 11 vacancies on
the National Agricultural Research,
Extension, Education, and Economics
Advisory Board.

DATES: Appointments are for a three-
year term, effective October 1, 2002,
until September 30, 2005, with the
exception of one one-year appointment
resulting from a member resignation
after serving two years.

ADDRESSES: National Agricultural
Research, Extension, Education, and
Economics Advisory Board; Research,
Education, and Economics Advisory
Board Office, Room 344A, Jamie L.
Whitten Building; U.S. Department of
Agriculture, STOP 2255; 1400
Independence Avenue, SW.,
Washington, DC 20250-2255.

FOR FURTHER INFORMATION CONTACT:
Deborah Hanfman, Executive Director,
telephone: (202) 720-3684; fax: (202)
720-6199; e-mail:
dhanfman@reeusda.gov.

SUPPLEMENTARY INFORMATION: Section
802 of the Federal Agricultural
Improvement and Reform Act of 1996
authorized the creation of the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board. The Board is composed of 30
members, each representing a specific
category related to agriculture. The
Board was first appointed in September
1996 and at that time one-third of the
original 30 members were appointed for
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a one, two, and three-year term,
respectively. Due to the staggered
appointments, the terms for 11 of the 30
members who represent 11 specific
categories expired September 30, 2002.
The Secretary of Agriculture has made
appointments for all 11 of the vacant
categories. Appointees by category of
the 10 new members and one re-
appointment are as follows:
Representing Category B. “Farm
Cooperatives,” David Graves, President
of the National Council of Farmer
Cooperatives, Washington, DC; Category
D. “Plant Commodity Producers,”
Tonya Antle, Vice President, Natural
Selection Foods, San Juan Bautista,
California; Category G. ‘“National
Aquaculture Associations,” Ronald W.
Hardy, Director of the Hagerman Fish
Culture Experiment Station, University
of Idaho, Hagerman, Idaho; Category J.
“National Food Science Organizations,”
Phillip E. Nelson, Head of the
Department of Food Science at Purdue
University, West Lafayette, Indiana;
Category L. “National Nutritional
Science Societies,” John W. Suttie,
Professor at the University of
Wisconsin, Madison, Wisconsin;
Category M. ““1862 Land-Grant Colleges
and Universities,” Thomas Alvin Fretz,
Dean and Director of the College of
Agriculture and Natural Resources,
University of Maryland, College Park,
Maryland; Category R. “Scientific
Community Not Closely Associated
with Agriculture,” Ghassem Asrar,
Associate Administrator for Earth
Science at NASA, Washington, DC;
Category U. “Food and Fiber
Processors”, Gilbert Leveille (one year
term), Vice President of Technology and
Food Systems Design at Cargill, Inc.,
and President of the Riley Memorial
Foundation, Wayzata, Minnesota;
Category AA. “An Agency of USDA
Lacking Research Capabilities,” Homer
Wilkes (re-appointed), State
Conservationist for the Natural
Resources Conservation Service, U.S.
Department of Agriculture, Jackson,
Mississippi; Category BB. ‘“Research
Agency of the Federal Government other
than USDA,” Clifford Gabriel, Deputy
Associate Director for Science at the
Executive Office of the President, White
House Office of Science and Technology
Policy, Washington, DC; and Category
DD. “National Organization Directly
Concerned with Research, Education,
and Extension,” Krishna Rao
Dronamraju, President of the
Foundation for Genetic Research,
Houston, Texas.

Done at Washington, DC this 24th day of
December 2002.

Joseph J. Jen,
Under Secretary, Research, Education, and
Economics.

[FR Doc. 03—210 Filed 1-3—-03; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 02-113-1]

Notice of Request for Extension of
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection in support of the
Veterinary Accreditation Program.

DATES: We will consider all comments
that we receive on or before March 7,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-113-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02-113-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and “Docket
No. 02-113-1" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are

available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Veterinary
Accreditation Program, contact Dr.
Quita Bowman, National Veterinary
Accreditation Program Coordinator,
National Center for Animal Health
Programs, VS, APHIS, 4700 River Road
Unit 46, Riverdale, MD 20737-1231;
(301) 734-6188. For copies of more
detailed information on the information
collection, contact Mrs. Celeste Sickles,
APHIS” Information Collection
Coordinator, at (301) 734-7477.
SUPPLEMENTARY INFORMATION:

Title: Veterinary Accreditation
Program.

OMB Number: 0579-0032.

Type of Request: Extension of
approval of an information collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture is
responsible for, among other things,
protecting the health of our Nation’s
livestock and poultry populations by
preventing the spread of contagious,
infectious, or communicable diseases of
livestock and poultry and for
eradicating such diseases from the
United States when feasible.

However, because APHIS does not
have sufficient personnel to perform all
necessary animal disease prevention
activities, we rely heavily on assistance
from veterinarians in the private sector.

Veterinary Services (VS), APHIS,
administers the Veterinary
Accreditation Program that authorizes
private veterinary practitioners to work
cooperatively with VS, as well as with
State animal health officials, to carry out
regulatory programs that ensure the
health of the Nation’s livestock and
poultry.

Operating this program requires us to
engage in a number of information
gathering activities, including:

» Conducting veterinary accreditation
orientation and training.

» Completing animal health
certificates.

* Applying and removing official
seals.

» Completing test reports.

* Reviewing applications for
veterinary accreditation and
reaccreditation.

* Recordkeeping.

» Updating information on accredited
veterinarians.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.
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The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
and other collection technologies, e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.477348 hours per response.

Respondents: Accredited
veterinarians, candidates for the
Veterinary Accreditation Program, and
State animal health officials who review
applications for veterinary accreditation
and reaccreditation.

Estimated annual number of
respondents: 63,000.

Estimated annual number of
responses per respondent: 2.095936.

Estimated annual number of
responses: 132,044.

Estimated total annual burden on
respondents: 63,031 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 30th day of
December 2002.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—-214 Filed 1-3-03; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 02-116-1]

Oriental Mealybug; Notice of
Availability of an Environmental
Assessment

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice of availability and
request for comments.

SUMMARY: We are advising the public
that an environmental assessment has
been prepared by the Animal and Plant
Health Inspection Service relative to the
control program of the Oriental
mealybug (Planococcus lilacinus). The
environmental assessment documents
our review and analysis of
environmental impacts associated with
five alternatives for control of Oriental
mealybug, as well as a recommendation
for the use of biological control agents
in the event Oriental mealybug is
detected in the United States. We are
making this environmental assessment
available to the public for review and
comment.

DATES: We will consider all comments
that we receive on or before February 5,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-116-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—116-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘“Docket
No. 02—116-1"" on the subject line.

You may read any comments that we
receive on the draft environmental
assessment in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

APHIS documents published in the
Federal Register, and related
information, including the names of

organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Dale Meyerdirk, Agriculturalist,
National Biological Control Institute,
PPQ, APHIS, 4700 River Road Unit 135,
Riverdale, MD 20737-1236; (301) 734—
5220.

SUPPLEMENTARY INFORMATION:

Background

Oriental mealybug (Planococcus
lilacinus) is a foreign plant pest that
attacks at least 96 different species of
plants, including agricultural and
ornamental plants. Oriental mealybug is
widely distributed in the Eastern
Hemisphere. In the Western
Hemisphere, Oriental mealybug is found
in the Dominican Republic, El Salvador,
Guam, and Haiti. Susceptible areas
include coastal locations in Mexico as
well as the area abutting the Rio Grande
Valley. In the United States, an area
including all of the south, and
extending north and west as far as
Pennsylvania; lower Ohio, Indiana, and
Missouri; and eastern Texas, is
susceptible. Even in cold regions,
certain greenhouse crops would be at
risk of infestation. For these reasons,
Oriental mealybug could become a
serious agricultural threat if it were to
enter and become established in the
United States.

The Animal and Plant Health
Inspection Service (APHIS) has
completed an environmental assessment
that considers various methods of
suppression for Oriental mealybug in
the event this pest is detected in the
United States. Based on our findings, we
believe that the most effective
alternative available is the use of
biological control agents in the form of
encrytid wasps of the genera Aenasius,
Anagyrus, Aphycus, Gyranusoidea,
Leptomastix, Pseudaphyscus, Taftia,
Tetracnemoidea, and Promuscidae in
the family Aphelinidae. Therefore, we
propose to import these biological
control agents and rear them on Oriental
mealybug in U.S. Department of
Agriculture-certified insect quarantine
facilities in preparation for their
dissemination into the ecosystem in the
event of an infestation of Oriental
mealybug.

It is expected that the biological
control agents would be introduced into
areas where the Oriental mealybug
occurs and reproduce naturally without
further human intervention, and that
these stingless, parasitic wasps would
become established throughout the
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eventual geographical distribution of
Oriental mealybug in the United States.
The biological characteristics of the
organisms under consideration preclude
any possibility of harmful effects on
human health.

APHIS’ review and analysis of the
potential environmental impacts
associated with each of the possible
alternatives are documented in detail in
an environmental assessment entitled
“Control of Oriental Mealybug,
Planococcus lilacinus (Homoptera:
Pseudococcidae)” (October 2002). We
are making this environmental
assessment available to the public for
review and comment. We will consider
all comments that we receive on or
before the date listed under the heading
DATES at the beginning of this notice.

You may request copies of the
environmental assessment by calling or
writing to the person listed under FOR
FURTHER INFORMATION CONTACT. Please
refer to the title of the environmental
assessment when requesting copies. The
environmental assessment is also
available for review in our reading room
(information on the location and hours
of the reading room is listed under the
heading ADDRESSES at the beginning of
this notice).

The environmental assessment has
been prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1), and (4) APHIS” NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 30th day of
December 2002.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—213 Filed 1-3—-03; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 02—014N]

Residue Testing Procedures;
Response to Comments

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Notice.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is issuing this
notice to address comments that it
received on its August 6, 2001 Federal

Register notice, “Residue Testing
Procedures.” That notice announced
that FSIS was changing the action that
it would take when livestock or poultry
that are presented for slaughter come
from producers and others who have
previously marketed such animals that
contain violative levels of chemical
residues. FSIS will now post on its
website, the names and addresses of the
sellers of livestock and poultry who the
Food and Drug Administration (FDA)
has determined are responsible for the
repeated sale of livestock or poultry that
contain violative levels of chemical
residues. FSIS instituted this action
partly in response to a petition
submitted by a number of trade
associations. The repeat violators alert
list (RVAL) may be found at http://
www.fsis.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Carole Thomas, Technical Analysis
Staff, Office of Policy, Program
Development, and Evaluation, FSIS,
U.S. Department of Agriculture, 1400
Independence Avenue, SW., Room 405,
Cotton Annex, Washington, DC 20250—
3700, (202) 205-0210.

SUPPLEMENTARY INFORMATION:

Background

FSIS conducts both ante-mortem and
post-mortem inspection of all livestock
and poultry presented for slaughter at
each official establishment. As part of
ante-mortem inspection, FSIS personnel
inspect animals to determine whether
they exhibit behaviors or conditions that
are indicative of illegal chemical use. If
such behaviors or symptoms are
exhibited the animals are tagged “U.S.
Suspect” and are further examined at
post-mortem inspection.

During post-mortem inspection, FSIS
veterinarians examine carcasses and
their organs to determine whether the
animals they came from had
pathological diseases or other
conditions that could have warranted
the use of drugs or other chemicals and
whether there are any indications of
illegal chemical use. In addition, FSIS
conducts laboratory analysis of sample
organ tissues that have been taken from
carcasses that have pathologies or other
conditions indicative of chemical use to
determine whether they contain
violative chemical residues.

On August 6, 2001, FSIS issued a
Federal Register notice entitled,
“Residue Testing Procedures” (66 FR
40965). The notice announced that, in
cooperation with FDA, FSIS would
make publicly available a list of repeat
chemical residue violators by posting
the list on the FSIS Homepage (http://
www.fsis.usda.gov). The Agency stated

that the list would contain the names
and addresses of the sellers of livestock
and poultry that FDA had investigated
and determined to be responsible for
more than one chemical residue
violation in a 12-month period. The
names and addresses of violators will
remain on the list for a year from the
time that the violation is confirmed by
FDA. For any subsequent violation, the
time period would be extended for a
year from the date that the violation is
confirmed by FDA.

This new procedure replaces FSIS’
previous policy of testing livestock and
poultry carcasses derived from animals
marketed by producers or sellers who
were previously the source of an animal
with a violative chemical residue at an
official establishment (i.e., FSIS “5/15”
policy).

FSIS received several comments about
the policy change that it made effective
on September 5, 2001. FSIS has
carefully considered the comments and
is now responding to them.

One commenter asked FSIS to
evaluate the role that livestock markets
play in the marketing chain and to
provide the necessary resources to
ensure that only the actual violator is
identified.

FSIS will work closely with the Food
and Drug Administration, Center for
Veterinary Medicine, to identify the
source of an animal that contains a
violative chemical residue. If testing
shows that a carcass contains a violative
chemical residue, the Slaughter
Operations Staff at FSIS’ Technical
Service Center (TSC) will open a case
file and attempt to determine the source
of the livestock or poultry. The source
is the farmer, hauler, or auction market
that sold the animal for slaughter.

The TSC staff will try to obtain from
the official establishment the name of
the seller (e.g., farmer, hauler, producer
or auction house) of the livestock or
poultry. If the source of the animal is
identified, FSIS will send an “FSIS
Violation Notification Letter” to the
identified entity. The letter will provide
the results of the residue tests taken.

Additionally, pursuant to an October
1984, Memorandum of Understanding,
FSIS will transmit to FDA information
about the violative chemical residue
found, including the name of the official
establishment where the livestock or
poultry was presented for slaughter.
Transmission to FDA is through the
Residue Violation Information System
(RVIS).

FDA uses the information that it
receives from RVIS to conduct an
investigation to confirm a violation and
to determine whether the source of the
violative livestock or poultry is a repeat
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violator. A repeat violator is an
individual or firm who repeatedly (i.e.,
on more than one occasion) within a 12-
month period sells an animal for
slaughter whose carcass is found to
contain a violative level of a drug,
pesticide, or other chemical residue.

One commenter requested that FSIS
work closely with the U.S. Animal
Health Association to develop a quality
assurance and food safety certification
program that could be used by federal
and state agencies to assist producers in
developing certification and compliance
procedures. The commenter also
requested that FSIS develop and
implement a national animal
identification program to facilitate rapid
traceback for animal disease and food
safety issues.

FSIS believes that quality assurance
programs can have significant value.
Thus, through its Animal and Egg
Production Food Safety Staff, it
encourages States and private groups
like the U.S. Animal Health and
Education Association to develop them.
Moreover, packers may want to require
that their suppliers provide food safety
certifications to ensure that the packers
do not receive animals with violative
residues.

FSIS, in February 2002, issued a
notice, FSIS Notice 5-02, to its field
personnel that emphasized the
importance of animal identification and
current regulatory requirements (9 CFR
310.2) on this subject. Section 310.2
requires that establishments handle
severed parts of a carcass that are to be
used in the preparation of meat food
products in a manner that identifies
them with the rest of the carcass and as
being derived from the particular animal
involved until the post mortem
examination of the carcass and its parts
have been completed. Thus,
establishments are required to remove
and present to FSIS program personnel,
ear tags, backtags, implants, and other
identifying devices in a manner that
will provide a ready means of
identifying a specific carcass until post-
mortem examination has been
completed, or to have alternative
measures in place that accomplish the
required identification. Additionally, 9
CFR 310.2(b)(5)(i) and (ii) require
inspection program personnel to collect
all IDs associated with animals to obtain
the traceback information necessary for
the proper disposition of an animal or
carcass.

Two commenters asked whether FSIS
has conducted studies that correlate
target tissue collection with the actual
source of the sample or correct carcass
identification.

FSIS is not aware of any problems
with its collection practices for target
tissue samples and carcass
identification. Thus, it has not
conducted a study of the type described
in the comment.

Some commenters asked whether
FSIS would issue instructions or
conduct training for all inspectors. They
suggested that the instructions or
training address such issues as
standardized sample collection
procedures for both monitoring and
enforcement residue testing, and a
standardized protocol for what tissue
samples should be collected from each
carcass to be tested.

FSIS conducts training for its
personnel. The training for sample
collection and sample identification that
FSIS personnel receive is sufficient and
provides the proper collection and
sample identification methodologies.
FSIS’ Center for Learning conducts
training for FSIS personnel that are
responsible for sample collection,
particularly on aseptic techniques and
tissue collection for chemical residue
testing. The TSC has provided hands-
on, in-plant correlation training sessions
with FSIS personnel that are responsible
for sample collection and identification.
Additionally, a computer-based training
program is available to assist the in-
plant inspection team on sample
collection procedures.

Several commenters raised questions
concerning the FSIS Web site
presentation of the list of repeat
violators, the residue violators alert list
(RVAL). Questions included who has
the responsibility for updating the list
on the Web site, and how frequently
FSIS will update it. Commenters also
asked when the 12-month identification
period on the RVAL begins if a seller is
found to be a repeat violator.

The 12-month listing period on the
RVAL will begin once a second
violation has been confirmed by FDA.
FDA, or a state government acting under
FDA'’s authority, will conduct an on-site
investigation. If FDA finds that a seller
is responsible for a second violative
sample, it will notify FSIS. The TSC
will then notify the FSIS Webmaster to
post the name and address of the repeat
violator on the FSIS Web site. The Web
site will be updated as violations are
confirmed, and the names of the
violators will be deleted once the 12-
month period has passed. For
subsequent violations, the time period
will be extended by a year from the time
the additional violation is confirmed by
FDA.

One commenter asked whether there
was an appeal process available to a

producer who is assigned the
responsibility of a violation.

An appeal can be made to FSIS and,
if necessary, FSIS will consult with FDA
about the appeal.

Two commenters asked what type of
economic impact there would be on the
average pork producer and on current
marketing practices from the posting of
repeat violators on the FSIS Web site.

FSIS cannot anticipate what precise
economic impact might be for pork
producers. FSIS anticipates, however,
that the impact will be minimal
because, historically, FSIS has found
few chemical residue violations in pork
products. Also, if drugs are used
properly and the proper withdrawal
time is followed, there will be no
residue violation.

One commenter suggested that FSIS
change the number of violations to five
instead of two. The commenter argued
that a repeat violation by a livestock
market is not the same as a repeat
violation by a single, individual
producer.

FSIS believes that when there is a
second chemical residue violation,
regardless of who is responsible for it,
there is just cause to make information
about the violation available to help
better ensure that meat and poultry
products distributed in commerce are
not adulterated with violative chemical
residues.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this notice, FSIS will announce it and
provide copies of this Federal Register
publication in the FSIS Constituent
Update. FSIS provides a weekly FSIS
Constituent Update, which is
communicated via fax to over 300
organizations and individuals. In
addition, the update is available on-line
through the FSIS webpage located on
the Internet at http://www.fsis.usda.gov.
The update is used to provide
information regarding FSIS policies,
procedures, regulations, Federal
Register notices, public meetings,
recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, farm groups,
and consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included on the
list. Through these various channels,
FSIS is able to provide information to a
much broader, more diverse audience.
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For more information and to be added
to the constituent fax list, fax your
request to the Congressional and Public
Affairs Office, at (202) 720-5704.

Done at Washington, DC, on: December 30,
2002.
Garry L. McKee,
Administrator.
[FR Doc. 03—212 Filed 1-3-03; 8:45 am]
BILLING CODE 3410-DM-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: January 8, 2003; 11:30
a.m.—2:30 p.m.

PLACE: RFE/RL Headquarters, 1201
Connecticut Avenue, NW., Suite 400,
Washington, DC 20036.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b. (c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b. (c)(9)(B)).
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b. (c) (2) and (6))

FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 401-3736.

Dated: December 30, 2002.
Carol Booker,
Legal Counsel.
[FR Doc. 03—274 Filed 1-2—-03; 12:10 pm]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of new
shipper antidumping duty reviews:
fresh garlic from the People’s Republic
of China.

EFFECTIVE DATE: January 6, 2003.
SUMMARY: The Department of Commerce
has received requests to conduct four
new shipper reviews of the antidumping
duty order on fresh garlic from the
People’s Republic of China. In
accordance with section 751(a)(2)(B) of
the Tariff Act of 1930, as amended, and
19 CFR 351.214(d), we are initiating
three new shipper reviews and not
initiating one new shipper review.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Frank or Mark Ross at (202) 482—
0090 and (202) 482—4794, respectively;
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On November 26, 2002, we received
a request for a new shipper review of
the antidumping duty order on fresh
garlic from the People’s Republic of
China from Shandong Heze
International Trade and Developing
Company (“Shandong Heze”). In its
request for review, Shandong Heze
submitted copies of the invoice and bill
of lading associated with the first sales
that it made to the United States.
However, the dates of sale and entry
listed in the submitted documentation
indicate that Shandong Heze’s first sale
to the United States was made more
than one year before its November 26,
2002, request for a new shipper review.
Thus, Shandong Heze’s request was
untimely filed pursuant to the deadline
established in 19 CFR 351.214(c) and we
will not initiate a new shipper review
based on that request.

Instead, pursuant to its request in the
alternative, we have initiated an
administrative antidumping duty review
of sales of subject merchandise made by
Shandong Heze during the period of
review, November 1, 2001 through
October 31, 2002. See § 751 of the Tariff
Act of 1930, as amended (the Act). See

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 67 FR 78772 (December 26,
2002).

On November 21, 2002, we received
a request for a new shipper review from
Zhengzhou Harmoni Spice Co., Ltd.
(“Zhengzhou”’). On November 27, 2002,
the Department received a request for a
new shipper review from Xiangcheng
Yisheng Foodstuffs Co., Ltd.
(“Xiangcheng”). Also on November 27,
2002, we received a request for a new
shipper review from Jining Trans-High
Trading Co., Ltd. (“Jining Trans-High”).
Zhengzhou identified itself as a Chinese
producer and exporter of fresh garlic
from the People’s Republic of China.
Xiangcheng and Jining Trans-High are
Chinese exporters of fresh garlic from
the People’s Republic of China. The
garlic exported by Xiangcheng was
produced by Henan Yuyu Fruits &
Vegetables Products Co., Ltd.
(“Henan”). The garlic exported by Jining
Trans-High was produced by Jining Yun
Feng Agricultural Products Co., Ltd.
(“Jining Yun Feng”).

Initiation of Review

Pursuant to 19 CFR 351.214(b)(2)(i),
Zhengzhou provided certifications that
it had not exported subject merchandise
to the United States during the period
of investigation. Pursuant to 19 CFR
351.214(b)(2)(ii)(A), Xiangcheng and
Jining Trans-High provided
certifications that they had not exported
subject merchandise to the United
States during the period of
investigation. Pursuant to 19 CFR
351.214(b)(2)(ii)(B), Henan and Jining
Yun Feng, producers of garlic for
Xiangcheng and Jining Trans-High,
respectively, provided certifications that
they had not exported subject
merchandise to the United States during
the period of investigation.

In accordance with 19 CFR
351.214(b)(2)(iii)(A), each of the three
exporters, Zhengzhou, Xiangcheng, and
Jining Trans-High, certified that, since
the initiation of the original
investigation, it has never been affiliated
with any exporter or producer who
exported the subject merchandise to the
United States during the period of
investigation, including those not
individually examined during the
investigation. Also, each of the two
producers, Henan and Jining Yun Feng,
certified that, since the initiation of the
original investigation, it has never been
affiliated with any exporter or producer
who exported the subject merchandise
to the United States during the period
of investigation, including those not
individually examined during the
investigation.
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As required by 19 CFR
351.214(b)(2)(iii)(B), each of the three
exporters, Zhengzhou, Xiangcheng, and
Jining Trans-High, certified that its
export activities were not controlled by
the central government. Also, each of
the two producers, Henan and Jining
Yun Feng, certified that its export
activities were not controlled by the
central government. Thus, the requests
from Zhengzhou, Xiangcheng, and
Jining Trans-High meet the content
requirements set forth under 19 CFR
351.214(b)(2)(i)—(iii).

In addition, the companies submitted
documentation establishing the
following: (i) The date on which their
subject merchandise was first entered,
or withdrawn from warehouse, for
consumption or the date on which the
exporter or producer first shipped the
subject merchandise for export to the
United States; (ii) the volume of that
and subsequent shipments; and (iii) the
date of the first sale to an unaffiliated
customer in the United States. Thus, the
requests for review meet the content
requirements set forth under 19 CFR
351.214(b)(2)(iv). Accordingly, pursuant
to section 751(a)(2)(B)(ii) of the Act and
19 CFR 351.214(d)(1), we are initiating
new shipper reviews for shipments of
fresh garlic from the People’s Republic
of China exported by Zhengzhou,
Xiangcheng, and Jining Trans-High. The
period of review covers the period
November 1, 2001, through October 31,
2002. See 19 CFR 351.214(g). We intend
to issue final results of this review no
later than 270 days after the day on
which these new shipper reviews are
initiated. See 19 CFR 351.214(i).

We will instruct the Customs Service
to allow, at the option of the importer,
the posting of a bond or security in lieu
of a cash deposit for each entry of the
subject merchandise from the
companies named above, until the
completion of the review. As
Zhengzhou has certified that it both
produced and exported the subject
merchandise exported to the United
States during the relevant period of
review, we will apply the bonding
option under 19 CFR 351.107(b)(1)(i)
only to subject merchandise for which

it is both the producer and exporter. For
both Jining Trans-High and Xiangcheng,
we will apply the bonding option under
19 CFR 351.107(b)(1)(i) only to entries
of subject merchandise from these two
exporters for which the respective
producers under review are the
suppliers.

The interested parties must submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a)(2)(B)(ii)
of the Act and 19 CFR 351.214 and
351.221(c)(1)({).

Dated: December 31, 2002.

Susan H. Kuhbach,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 03-190 Filed 1-3-03; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Annual Listing of Foreign Government
Subsidies on Articles of Cheese
Subject to an In-Quota Rate of Duty

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Publication of annual listing of
foreign government subsidies on articles
of cheese subject to an in-quota rate of
duty.

SUMMARY: The Department of
Commerce, in consultation with the
Secretary of Agriculture, has prepared
its annual list of foreign government
subsidies on articles of cheese subject to
an in-quota rate of duty during the
period October 1, 2001 through
September 30, 2002. We are publishing
the current listing of those subsidies
that we have determined exist.
EFFECTIVE DATE: January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Tipten Troidl or Alicia Kinsey, Office of
AD/CVD Enforcement VI, Group II,
Import Administration, International
Trade Administration, U.S. Department

of Commerce, 14th Street and
Constitution Ave., NW., Washington,
DC 20230, telephone: (202) 482—2786.

SUPPLEMENTARY INFORMATION: Section
702 of the Trade Agreements Act of
1979 (as amended) (“‘the Act”) requires
the Department of Commerce (“‘the
Department”) to determine, in
consultation with the Secretary of
Agriculture, whether any foreign
government is providing a subsidy with
respect to any article of cheese subject
to an in-quota rate of duty, as defined
in section 702(h) of the Act, and to
publish an annual list and quarterly
updates of the type and amount of those
subsidies. We hereby provide the
Department’s annual list of subsidies on
articles of cheese that were imported
during the period October 1, 2001
through September 30, 2002.

The Department has developed, in
consultation with the Secretary of
Agriculture, information on subsidies
(as defined in section 702(h) of the Act)
being provided either directly or
indirectly by foreign governments on
articles of cheese subject to an in-quota
rate of duty. The appendix to this notice
lists the country, the subsidy program or
programs, and the gross and net
amounts of each subsidy for which
information is currently available.

The Department will incorporate
additional programs which are found to
constitute subsidies, and additional
information on the subsidy programs
listed, as the information is developed.

The Department encourages any
person having information on foreign
government subsidy programs which
benefit articles of cheese subject to an
in-quota rate of duty to submit such
information in writing to the Assistant
Secretary for Import Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230.

This determination and notice are in
accordance with section 702(a) of the
Act.

Dated: December 31, 2002.
Susan H. Kuhbach,

Acting Assistant Secretary for Import
Administration.

APPENDIX—SUBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DUTY

Gross Net2
Country Program(s) subsidy subsidy
($/Ib) ($/Ib)
AUSEIIA .vveeeeiieeeeiee e European Union Restitution Payments ..........cccceevieveiiiieeviieeesiiee e 0.12 0.12
Belgium ......coccoeiiiiiiiiieee EU Restitution PAYMENTS ........oooiuiiiiiiiiiiiieerie e 0.02 0.02
Canada .......cccooeeiiiiiie Export Assistance on Certain Types of Cheese ..........ccccevveviiinicineenn, 0.22 0.22
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APPENDIX—SUBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DuTYy—Continued

Gross? Net?
Country Program(s) subsidy subsidy
($/Ib) ($/Ib)

Denmark ......cccccoviiieiiiiiienee e EU Restitution PAYMENTS ........cooiiiiiiiiiiiiieecie et 0.05 0.05
Finland ..o EU Restitution PAYMENTS ........oooiuiiiiiiiiiiiieeriie e 0.14 0.14
France .....ccccooveiiiiieeiiiieeeee e EU Restitution PAyMENTS ........cooiiiiiiiiiiiiie et 0.10 0.10
GEeIMANY ...evieiiiiie et EU Restitution PayMENtS ........cooiiiiiiiiiiiiiiee et 0.08 0.08
GreeCe ...oociieiiiiieiiece e EU Restitution Payments .........cccceoiiiiiiiiieniiec e 0.00 0.00
Ireland ......cccoooveviiinieii, EU Restitution Payments .........ccccviiiiiiiiiieiiicee e 0.07 0.07
AIY oo EU Restitution Payments .........cccceiiiiiiiiiiieiieee e 0.08 0.08
Luxembourg ......ccccooeviiiiniiiiiicnes EU Restitution Payments .........cccciiiiiiiiiiieicee e 0.07 0.07
Netherlands .........cccccevvvviiiiieeciieeee EU ReSHtUtioN PAYMENTS .....vevviiiiieiiieeiiee e sieeesiee e eee e ssaee e e e snneeeanes 0.03 0.03
NOTWAY ..o Indirect (Milk) Subsidy Consumer Subsidy 0.33 0.33

0.15 0.15
L0 L USSP URTRURPN 0.48 0.48
Portugal .......cccceiiiiiiii EU Restitution Payments .........cccceiiiiiiiiiieiiieee e 0.04 0.04
SPAIN v EU Restitution Payments .........cccceiiiiiiiiiieneree e 0.05 0.05
Switzerland ........cocoeeiiniiiie Deficiency of PAYMENLS ........cociiiiiiiiiiiiiicee e 0.07 0.06
UK e EU ReSHtUtioN PAYMENTS ......coviiiiieiiieeiiiieesiee e eiee e snaee e ssae e e snneee e 0.16 0.16

1Defined in 19 U.S.C. 1677(5).
2Defined in 19 U.S.C. 1677(6).
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Pacific Fishery Management Council;
Public Meetings and Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of reports;
public meetings and hearings.

SUMMARY: The Pacific Fishery
Management Council (Council) has
begun its annual prese