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Presidential Documents

Title 3—

The President

Executive Order 13285 of January 29, 2003

President’s Council on Service and Civic Participation

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to encourage the recogni-
tion of volunteer service and civic participation by all Americans, and
especially America’s youth, it is hereby ordered as follows:

Section 1. The President’s Council on Service and Civic Participation. (a)
There is hereby established within the Corporation for National and Commu-
nity Services (CNCS) the President’s Council on Service and Civic Participa-
tion (Council).

(b) The Council shall be composed of up to 25 members, including rep-
resentatives of America’s youth, appointed by the President. Each member
shall serve for a term of 2 years and may continue to serve after the
expiration of their term until a successor is appointed. The President shall
designate one member to serve as Chair and one member to serve as Vice
Chair. Subject to the direction of the Chief Executive Officer of the CNCS,
the Chair, and in the Chair’s absence the Vice Chair, shall convene and
preside at the meetings of the Council, determine its agenda, and direct
its work.

Sec. 2. Mission and Functions of the Council.

(a) The mission of the Council shall be to:

(i) encourage the recognition of outstanding volunteer service and civic
participation by individuals, schools, and organizations and thereby en-
courage more such activity, especially on the part of America’s youth;
and

(ii) facilitate awareness of the ways in which Americans throughout our
history have helped to meet the vital needs of their communities and
Nation through volunteer service and civic participation.

(b) In carrying out its mission, the Council shall:

(i) design and recommend programs to recognize individuals, schools,
and organizations that excel in their efforts to support volunteer service
and civic participation, especially with respect to students in primary
schools, secondary schools, and institutions of higher learning;

(ii) exchange information and ideas with interested individuals and organi-
zations on ways to expand and improve programs developed pursuant
to subsection 2(b)(i) of this order;

(iii) advise the Chief Executive Officer of the CNCS on broad dissemination,
especially among schools and youth organizations, of information regarding
recommended practices for the promotion of volunteer service and civic
participation, and other relevant educational and promotional materials;

(iv) monitor and advise the Chief Executive Officer of the CNCS on the
need for the enhancement of materials disseminated pursuant to subsection
2(b)(iii) of this order; and

(v) make recommendations from time to time to the President, through
the Director of the USA Freedom Corps, on ways to promote and recognize
outstanding volunteer service and civic participation by individuals,
schools, and organizations and to promote awareness of the ways in which
Americans throughout our history have helped to meet the vital needs
of their communities and Nation through volunteer service and civic par-
ticipation.



5204 Federal Register/Vol. 68, No. 22/Monday, February 3, 2003 /Presidential Documents

[FR Doc. 03-2606
Filed 01-31-03; 8:45 am]
Billing code 3195-01-P

Sec. 3. Administration. (a) Each Federal agency, to the extent permitted
by law and subject to the availability of appropriations, shall furnish such
information and assistance to the Council as the Council may, with the
approval of the Director of the USA Freedom Corps, request.

(b) The members of the Council shall serve without compensation for
their work on the Council. Members of the Council who are not officers
or employees of the United States may receive travel expenses, including
per diem in lieu of subsistence, as authorized by law for persons serving
intermittently in the Government (5 U.S.C. 5701-5707).

(c) To the extent permitted by law, the Chief Executive Officer of the
CNCS shall furnish the Council with necessary staff, supplies, facilities,
and other administrative services and shall pay the expenses of the Council.

(d) The Chief Executive Officer of the CNCS shall appoint an Executive
Director to head the staff of the Council.

(e) The Council, with the approval of the Chief Executive Officer of

the CNCS, may establish subcommittees of the Council, consisting exclusively
of members of the Council, as appropriate to aid the Council in carrying
out its mission under this order.
Sec. 4. General Provisions. (a) Insofar as the Federal Advisory Committee
Act, as amended (5 U.S.C. App.) (Act), may apply to the administration
of any portion of this order, any functions of the President under the
Act, except that of reporting to the Congress, shall be performed by the
Chief Executive Officer of CNCS in accordance with the guidelines and
procedures issued by the Administrator of General Services.

(b) Unless extended by the President, this order shall expire 2 years
from the date of this order.

THE WHITE HOUSE,
January 29, 2003.
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1413

RIN 0560-AG71

Hard White Wheat Incentive Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements the
Hard White Wheat Incentive Program
(HWWIP). This program provides
incentive payments to eligible hard
white wheat producers in the amount of
$0.20 per bushel, with a maximum of 60
bushels of hard white wheat production
eligible for payment on each acre
planted. Planting certified hard white
wheat seed is not an eligibility
requirement to receive payment under
HWWIP; however, an additional
incentive payment in the amount of
$2.00 per acre is provided to hard white
wheat producers who plant certified
hard white wheat seed for any of the
2003 through 2005 crops of hard white
wheat. The purpose of the program is to
increase the production of both spring
and winter varieties of hard white wheat
during the 2003 through 2005 crop
years.

DATES: Effective January 29, 2003.

FOR FURTHER INFORMATION CONTACT:
Helen Smith, Production, Emergencies,
and Compliance Division, FSA/USDA,
Stop 0517, 1400 Independence Ave.,
SW., Washington, DC 20250-0512;
telephone (202) 720-7641; facsimile
(202) 690-3610; e-mail:
HSmith@wdc.usda.gov. Persons with
disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact
the USDA Target Center at (202) 720—
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Notice and Comment

Section 1601(c) of the Farm Security
and Rural Investment Act of 2002 (Pub.
L. 107-171) requires that the regulations
necessary to implement these provisions
be promulgated without regard to the
notice and comment provisions of 5
U.S.C. 553 or the Statement of Policy of
the Secretary of Agriculture (the
Secretary) effective July 24, 1971 (36 FR
13804) relating to notices of proposed
rulemaking and public participation in
rulemaking. These provisions are thus
issued as final and are effective
immediately.

Executive Order 12866

This rule is issued in conformance
with Executive Order 12866 and has
been determined to be significant and
has been reviewed by the Office of
Management and Budget. A cost-benefit
assessment was completed and is
summarized after the background
section.

Federal Assistance Programs

The titles and numbers of the Federal
assistance programs, as found in the
Catalog of Federal Domestic Assistance,
to which this final rule applies are:
Commodity Loans and Loan Deficiency
Payments, 10.051.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because the
Commodity Credit Corporation (CCC) is
not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Commodity Loans and Loan
Deficiency Payments, 10.051.

Environmental Evaluation

The environmental impacts of this
final rule have been considered in
accordance with the provisions of the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and the FSA regulations for
compliance with NEPA, 7 CFR parts
799, and 1940, subpart G. FSA
completed an environmental evaluation
and concluded the rule requires no
further environmental review. No
extraordinary circumstances or other
unforeseeable factors exist which would

require preparation of an environmental
assessment or environmental impact
statement. A copy of the environmental
evaluation is available for inspection
and review upon request.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this final rule
preempts State laws to the extent such
laws are inconsistent with the
provisions of this rule. Before any
judicial action may be brought
concerning provisions of this rule,
administrative remedies must be
exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
section 202 and 205 of UMRA.

Small Business Regulatory Enforcement
Fairness Act of 1996

Section 1601(c) requires that authority
in section 808 of the Small Business
Regulatory Enforcement Fairness Act of
1996, (SBREFA), be used which allows
an agency to forgo SBREFA’s usual 60-
day Congressional Review delay of the
effective date of a major regulation if the
agency finds that there is a good cause
to do so. Accordingly, this rule is
effective upon the date of filing for
public inspection by the Office of the
Federal Register.

Paperwork Reduction Act

Section 1601(c) of the 2002 Act
provides that the promulgation of
regulations and the administration of
Title I of the 2002 Act shall be made
without regard to chapter 5 of title 44
of the United States Code (the
Paperwork Reduction Act). Accordingly,
these regulations and the information
collection activities needed to
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administer the program authorized by
these regulations, are not subject to
review by the Office of Management and
Budget under the Paper Reduction Act.

Government Paperwork Elimination
Act

The Farm Service Agency (FSA) is
committed to compliance with the
Government Paperwork Elimination Act
(GPEA) and the Freedom to E-File Act,
which require Government agencies in
general and FSA in particular to provide
the public the option of submitting
information or transacting business
electronically to the maximum extent
possible. The forms and other
information collection activities
required by participation in the Hard
White Wheat Incentive Payment
Program are not yet fully implemented
for the public to conduct business with
FSA electronically.

Applications for all programs may be
submitted at the FSA county offices by
mail or fax. At this time, electronic
submission is not available. Full
implementation of electronic
submission is underway.

Executive Order 12612

It has been determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

Background

Section 1616 of the Farm Security and
Rural Investment Act of 2002, (the 2002
Act), provides that a total of $20,000,000
of CCC funds be used during the 2003
through 2005 crop years, to provide
incentive payments to producers of hard
white wheat. The 2002 Act also
mandates that this program shall be
implemented on not more than
2,000,000 acres or equivalent volume of
production for the 2003 through the
2005 crop years. An equivalent volume
of production has been determined to be
120,000,000 bushels, which is the
product of 2,000,000 acres times 60
bushels per acre.

In the event that the 2,000,000 acre
limitation is reached under this program
before the $20 million authorized for the
program is distributed, the 120,000,000
million bushels shall become the cap for
implementing the program.

The purpose of this program is to
create an incentive for producers to
plant hard white wheat of winter and
for spring varieties, which would

subsequently increase production for
both domestic and export markets.
Payments under this program are
available to producers in every State.

The Hard White Wheat Incentive
Program (HWWIP) will provide two
payments to producers: An incentive
payment of $0.20 for each bushel of
eligible hard white wheat production,
with a maximum of 60 bushels per acre
eligible for payment, and (2) a payment
of $2.00 per acre for certified seed.
Producers do not have to plant certified
seed to receive the production incentive
payment.

With respect to the first payment, the
reason for the 60 bushel per acre cap is
to provide consistent payments to
producers in the various geographic
regions of the United States that have
disparate hard white wheat production
capabilities. Two payment options were
considered. One, a direct payment per
acre of production; and two, a direct
payment for each bushel of production.
Traditionally, hard white wheat yields
in the Northwest growing region are
significantly higher than in the Plains
States. Accordingly, a per acre payment
is not an equitable solution, nor does a
payment based on production, with no
limitation on the production eligible for
payment, provide equitable assistance.
Therefore, it was determined that a
$0.20 per bushel payment, with a 60
bushel per acre cap, will most equitably
distribute payments and address
production disparities across the hard
white wheat growing areas. Also, it was
determined that a bushel-based payment
system would likely result in the
production of more bushels of hard
white wheat than will an acre-based
payment system because it will attract
more productive land. This incentive
payment will be issued only if hard
white wheat is actually produced and
after production is verified by means of
a settlement sheet or other similar
documentation delivered to CCC.

In order to encourage purity and yield
potential of the hard white wheat
production, an additional incentive
payment is provided in the amount of
$2.00 per acre for each acre a producer
plants to 2003 through 2005 crops of
hard white wheat with certified seed.
Producers utilizing this option will be
required to show proof that certified
seed was planted on the reported acres.
This additional payment is provided to
help offset the added cost of the
certified seed, and should increase the
purity of the hard white wheat
produced, decreasing the possibility
that the seed used to plant the hard
white wheat contains other types of
wheat. This payment may be issued
even if the crop subsequently fails and

no hard white wheat production is
realized from the acreage planted to the
certified seed.

Minimum quality standards have
been determined to be U.S. #2 Hard
White Wheat or better, as established by
Federal Grain Inspection Service. A
settlement sheet or other similar
documentation is required before
incentive payments may be issued and
must indicate at a minimum: That the
wheat accounted for on the document is
hard white wheat; the grade of the hard
white wheat; name and address of
person the hard wheat was purchased
from; net bushels; and name and
address of purchasing facility. The
settlement sheet shall be subject to
verification by CCC.

Cost Benefit Assessment Summary

Hard White Winter Wheat Incentive
Payments

Increased plantings of hard white
wheat varieties are expected to be offset
by lower plantings of other classes of
wheat. Thus, the incentive payments
will not measurably affect total wheat
production. On the demand side,
millers are likely to use hard white
wheat for domestic food use at the
expense of other wheat classes. The net
impact on the estimated annual quantity
of wheat used for food is negligible.

Currently, U.S. hard white wheat
exports are small, partly due to an
inadequate supply of consistent quality.
Target markets are predominantly in
southeast Asia, where hard white wheat
varieties are used to produce Chinese
noodles. Incentives to grow hard white
wheat should increase supplies of
consistent quality so exporters can
compete in this export market.

Federal outlays are expected to
increase by the amount of CCC funds
that must be made available for the
incentive payments, or $20 million.
Timing of these payments depends on
producer participation. About $6
million will likely be expended for the
2003 crop, $12 million for the 2004
crop, and the remaining $2 million for
the 2005 crop. Because of the potential
for hard white wheat payment requests
to exceed available funds during the
2004 and 2005 crops, procedures will
allow factoring of payment levels to
avoid expending more than the $20
million provided by the law.

For further information, contact: Phil
Sronce at 202—-720-2711, or
phil_sronce@usda.gov.

List of Subjects in 7 CFR 1413

Agricultural commodities, Feed
grains, Grains.
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Accordingly, 7 CFR Chapter XIV is
amended by adding part 1413 is set
forth below.

1. Part 1413 is added to read as
follows:

PART 1413—HARD WHITE WHEAT
INCENTIVE PROGRAM

Sec.

1413.101

1413.102

1413.103

1413.104

1413.105

1413.106 Quality.

1413.107 Availability of funds and
maximum eligible acreage and
production.

1413.108 Applicant’s maximum payment
quantity.

1413.109 Calculation of assistance.

1413.110 Offsets and withholdings.

1413.111 Assignments.

1413.112 Appeals.

1413.113 Other regulations

Authority: 7 U.S.C. 7999; 15 U.S.C. 714b
and 714c.

Applicability.

Administration.

Definitions.

Signup and application process.
Eligibility.

§1413.101 Applicability.

(a) These regulations in this part set
forth the terms and conditions of the
Hard White Wheat Incentive Program.
The Farm Security and Rural
Investment Act of 2002 provides that
$20,000,000 of the funds of CCC shall be
available during the 2003 through the
2005 crop years for producers to
produce and market hard white wheat
limits this program to not more than a
total of 2,000,000 acres or an equivalent
volume of 120,000,000 bushels of
production for the 2003 through 2005
Crop years.

(b) A production payment incentive
shall be available only for hard white
winter wheat that grades U.S. # 2 grade
or higher, established by the Federal
Grain Inspection Service, that is
produced and harvested in the United
States.

(c) A certified seed incentive payment
shall be available for each acre planted
to certified hard white wheat seed, as
approved by CCC. Producers are eligible
to receive incentive payments for the
production incentive or the certified
seed incentive, or both. Each incentive
payment is independent of the other.

§1413.102 Administration.

(a) The program is administered
under the general supervision of the
Executive Vice-President, CCC, and
shall be carried out by the Farm Service
Agency (FSA) State and county
committees (State and county
committees).

(b) State and county committees, their
representatives and employees, have no
authority to modify or waive any of the

provisions of the regulations of this part,
except as provided in paragraph (e) of
this section.

(c) The State committee shall take any
action required by the regulations of this
part that the county committee has not
taken. The State committee shall also:

(1) Correct, or require a county
committee to correct any action taken by
such county committee that is not in
accordance with the regulations of this
part; or

(2) Require a county committee to
withhold taking any action that is not in
accordance with the regulations of this
part.

(d) No provision or delegation of this
part to a State or county committee shall
preclude the Executive Vice President,
CCC, or a designee, from determining
any question arising under the program
or from reversing or modifying any
determination made by the State or
county committee.

(e) The Deputy Administrator, Farm
Programs, FSA, may authorize State and
county committees to waive or modify
deadlines and other program
requirements in cases where lateness or
failure to meet such other requirements
do not adversely affect the operation of
this program and does not violate
statutory limitations on the program.

(f) Any payment applications not
executed in accordance with the terms
and conditions determined and
announced by CCC, including any
purported execution prior to the dates
authorized by the Executive Vice
President, CCC, is null and void and
shall not be considered to be a contract
between CCC and any person executing
the contract.

§1413.103 Definitions.

The definitions set forth in this
section shall be applicable for all
purposes of administering the Hard
White Wheat Incentive Program
established by this part.

Application period means the date
established by the Deputy Administrator
for producers of hard white wheat to
apply for program benefits.

CCC means the Commodity Credit
Corporation.

Certified seed means hard white
wheat seed grown from acceptable
seedstock and sold, according to rules
imposed by a State’s Certified Seed
Board, as determined acceptable by the
Deputy Administrator.

County committee means the FSA
county committee.

County office means the FSA office.

Department or USDA means the
United States Department of
Agriculture.

Deputy Administrator means the
Deputy Administrator for Farm

Programs (DAFP), Farm Service Agency
or a designee.

Eligible bushels means hard white
wheat bushels that were produced in
the United States anytime during the
2003 through 2005 crop years, and for
which an acceptable settlement sheet
has been provided to the county
committee.

Farm Service Agency or FSA means
the Farm Service Agency of the United
States Department of Agriculture.

Payment means the bushels of wheat
or seed production for which an
operation is eligible to be paid under
this part.

Settlement sheet means a document
provided to a seller of hard white wheat
upon delivery of hard white wheat to a
CCGC-approved warehouse, or other hard
white wheat purchasing facility
determined acceptable by CCC, with
information which includes, but is not
limited to: the name and address of
buyer and seller; gross quantity; net
quantity; price per bushel; and type and
grade of the delivered hard white wheat.

§1413.104 Signup and application
process.

(a) Signup for the Hard White Wheat
Incentive Program shall be conducted
by CCC for each of the 2003 through
2005 crop years during the application
period announced by the Deputy
Administrator. Applications are
available from any county FSA office.
Applicants must submit a complete
application to FSA during the
application period.

(b) The producer shall submit one
application for all farms within in a
particular county. On the application,
the applicant must certify to: The total
number and location of acres planted to
hard white wheat and the number of
eligible bushels sold. Applicants must
also provide a settlement sheet, to FSA
upon disposal of the production
certified to on the application.

(c) Each applicant for a certified seed
incentive payment must submit an
acceptable seed receipt for the certified
seed to FSA, and certify to the number
and location of acres planted with
certified seed.

(d) Producers requesting benefits
under this part must certify to the
accuracy and truthfulness of the
information provided in their
application. All information provided is
subject to verification by FSA.

§1413.105 Eligibility.

(a) The certified seed incentive
payment and the production incentive
payments are available to eligible
producers under § 1413.101(b) and (c)
for any or all of the years 2003 through
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2005. Producers are eligible to receive
both the certified seed and production
incentive in the same year. Where an
acre of land receives both the certified
seed incentive and production incentive
payment in the same year, only one acre
shall be counted under the total
2,000,000 acreage limitation of
§1413.101(a).

(b) To be eligible to receive the
certified seed incentive payment, a
producer must:

(1) Submit a complete application
during the application period.

(2) Submit a receipt for the purchase
of certified seed to FSA.

(c) To be eligible to receive the
production incentive payment, a
producer must:

(1) Submit a complete application
during the application period.

(1) Produce hard white wheat of the
quality required under § 1413.106;

(2) Have an interested buyer with the
intent to use the wheat for all purposes
except for feed use.

§1413.106 Quality.

The hard white wheat must be grade
#2 or higher under the grading
standards, established by the Federal
Grain Inspection Service (FGIS).

§1413.107 Availability of funds and
maximum eligible acreage and production.

The total available program funds for
the 2003 through 2005 crop years is $20
million. To ensure that funds are
available for each of the 2003 through
2005 crop years, payments may be
factored based on total eligible
producers for any year the eligible
payments exceed the total funds
available to be spent. The maximum
hard white wheat acreage and
production for which payments may be
issued for the 2003 through 2005 crop
year is to total 2,000,000 acres, or
120,000 bushels, whichever is greater.
The certified seed incentive may be
discontinued, as determined by the
Deputy Administrator, in any year
sufficient funds are determined to be
unavailable.

§1413.108 Applicant’s maximum payment
quantity.

(a) The maximum payment quantity
of hard white wheat for which an
applicant may be approved under the
production incentive payment for any
year shall be the smaller of:

(1) The actual number of bushels
harvested from the acres certified on the
application; or

(2) The product of:

(i) The number of acres certified on
the application;

(ii) Times 60 bushels per acre.

(b) [Reserved]

§1413.109 Calculation of assistance.

(a) Payment for the production
incentive shall be the product of:

(1) The bushels determined in
accordance with §1413.108

(2) Times $0.20.

(b) Payment for the certified hard
white wheat planting incentive shall be
the product of:

(1) The number of acres certified on
the application;

(2) Times $2.00 per acre.

§1413.110 Offsets and withholdings.

CCC may offset or withhold payments
approved under this part in accordance
with part 1403 of this chapter.

§1413.111 Assignments.

Persons entitled to a HWWIP payment
may assign their rights to such
payments in accordance with part 1404
of this chapter.

§1413.112 Appeals.

Any producer who is dissatisfied with
a determination made pursuant to this
part may request reconsideration or
appeal such determination in
accordance with parts 11 and 780 of this
title.

§1413.113 Other regulations.

(a) The provisions of part 12 of this
title, and the controlled substance
provisions of part 718 of this title apply
to payments made under this part.

(b) The payment limitation provisions
of part 1400 of this title shall not be
applicable to payments made under this
part.

(c) The provisions of part 707 of this
title relating to the making of payments
in the event of the death of a program
participant or and in the event of other
special circumstances shall apply to
payments made under this part.

Signed in Washington, DC, on January 28,
2003.

James R. Little,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 03—2359 Filed 1-29-03; 11:56 am]|
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM243; Special Conditions No.
25-226-SC]

Special Conditions: Bombardier Model
BD-100-1A10 Airplanes; High-
Intensity Radiated Fields (HIRF).

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Bombardier Model BD—100—
1A10 airplanes. These airplanes will
have a novel or unusual design feature
when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. The airplane design
includes four large liquid crystal display
(LCD) electronic displays, an integrated
electronic standby system, and full
authority digital engine controls
(FADEC) all of which perform critical
functions. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for the
protection of these systems from the
effects of high-intensity-radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is January 9, 2003.
Comments must be received on or
before March 5, 2003.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate,
Attention: Rules Docket (ANM-113),
Docket No. NM243, 1601 Lind Avenue
SW., Renton, Washington 98055—4056;
or delivered in duplicate to the
Transport Airplane Directorate at the
above address. All comments must be
marked: Docket No. NM243.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
Branch, ANM-111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2799; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for public comment in
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accordance with 14 CFR 11.38 are
unnecessary, because the FAA has
provided previous opportunities to
comment on substantially identical
special conditions and has fully
considered and addressed all the
substantive comments received. Based
on a review of the comment history and
the comment resolution, the FAA is
satisfied that new comments are
unlikely. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

However, the FAA invites interested
persons to participate in this rulemaking
by submitting written comments, data,
or views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On March 26, 1999, Bombardier Inc.
submitted an application to Transport
Canada for FAA type certification of its
new Model BD-100-1A10 airplane. The
BD-100-1A10 airplane is a business jet
powered by two Honeywell AS907 High
Bypass turbo-fan engines. The airplane
has a two-pilot cockpit and interior
seating for sixteen passengers. The
overall length of the Model BD-100-
A10 is 68.7 feet, the height is 20.25 feet,
and the wing span is 63.8 feet. The
airplane has a maximum takeoff weight
of 37,500 pounds, a maximum landing
weight of 33,750 pounds, a maximum
operating altitude of 45,000 feet, and a
design range of 3,100 nautical miles at

Mach 0.8 or 2,780 nautical miles at
Mach 0.82. The Model BD-100-1A10
airplane will include four large LCD
electronic displays, an integrated
electronic standby system, and FADEC,
all of which perform critical functions.
These systems may be vulnerable to
HIRF external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Bombardier Inc. must show that Model
BD-100-1A10 airplanes meet the
applicable provisions in effect on the
date of application for the type
certificate or applicable provisions of 14
CFR part 25, as amended by
Amendments 25—1 through 25-98.
Subsequent changes have been made to
§21.101 as part of Amendment 21-77,
but those changes do not become
effective until June 10, 2003.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for Bombardier Model BD—
100—-1A10 airplanes because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, Model BD-100-1A10
airplanes must comply with the fuel
vent and exhaust emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36, and the FAA must issue a
finding of regulatory adequacy pursuant
to §611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38 and become part of the type
certification basis in accordance with
§21.101(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, these special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1),
Amendment 21-69, effective September
16, 1991.

Novel or Unusual Design Features

As noted earlier, Model BD-100—
1A10 airplanes will incorporate four
LCD electronic displays, an integrated
electronic standby system, and FADEC
that will perform critical functions.
These systems may be vulnerable to
HIRF external to the airplane. The
current airworthiness standards of part
25 do not contain adequate or

appropriate safety standards for the
protection of this equipment from the
adverse effects of HIRF. Accordingly,
these systems are considered to be novel
or unusual designs.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for Model BD-100-1A10 airplanes.
These special conditions require that
avionic/electronic and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters and the advent of space and
satellite communications, coupled with
electronic command and control of the
airplane, the immunity of critical
avionic/electronic and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths identified in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.
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Field strength The authority citation for these appear by VTG, rather than in person,
Frequency (volts per meter) special conditions is as follows: and you object to use of that Procedure,
Peak Average Authority: 49 U.S.C. 106(g), 40113, 44701, ~ We Will reschedule your hearing as one
44702, 44704, at which you may appear in person
_ . . before the ALJ. These revisions will
igokrﬁzfggokfﬁz'" 28 gg The Special Conditions provide us with greater flexibility in
500 kHz—2 MHz ... 50 50 Accordingly, pursuant to the scheduling and holding hearings,
2 MHz-30 MHz ..... 100 100 authority delegated to me by the improve hearing process efficiency, and
30 MHz—70 MHz ... 50 50 Administrator, the following special extend another service delivery option
70 MHz-100 MHz 50 50 conditions are issued as part of the type  to individuals requesting a hearing.
100 MH2z-200 MHz 100 100 ortification basis for the Bombardier Although we are issuing these rules as
200 MHz-400 MHz 100 100 X .
400 MHZz—700 MHz 700 50 Model BD-100-1A10 airplane. final rules, we are also requesting
700 MHz—1 GHz ... 700 100 1. Protection from Unwanted Effects ~ comments on a provision of the rules
1 GHz—2 GHz ...... 2000 200 of High-Intensity Radiated Fields that involves a significant change from
2 GHz-4 GHz ....... 3000 200 (HIRF). Each electrical and electronic the proposed rules we previously
4 GHz—6 GHz ....... 3000 200 system that performs critical functions published concerning our use of VTC.
6 GHz-8 GHz ....... 1000 200 must be designed and installed to DATES: These rules are effective March
izegﬁ_lingﬁ """ 2888 288 ensure that the operation and 5, 2003. To be sure your comments are
18 GH§:40 GH; 600 200 operational capability of these systems considered, we must receive them by
to perform critical functions are not April 4, 2003.

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Bombardier
BD-100-1A10 airplanes. Should
Bombardier apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well, under the provisions of
§21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Conclusion

This action affects only certain novel
or unusual design features on
Bombardier Model BD-100-1A10
airplanes. It is not a rule of general
applicability, and affects only the
applicant which applied to the FAA for
approval of these features on the
airplane. The FAA has determined that
notice and opportunity for public
comment are unnecessary, because the
FAA has provided previous
opportunities to comment on
substantially identical special
conditions and has fully considered and
addressed all the substantive comments
received. The FAA is satisfied that new
comments are unlikely and finds,
therefore, that good cause exists for
making these special conditions
effective upon issuance.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on January
9, 2003.

Ali Bahrami,

Assistant Director, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—2422 Filed 1-31-03; 8:45 am)]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Regulations Nos. 4 and 16]
RIN 0960-AE97

Federal Old-Age, Survivors and
Disability Insurance and Supplemental
Security Income for the Aged, Blind,
and Disabled; Administrative Review
Process; Video Teleconferencing
Appearances Before Administrative
Law Judges of the Social Security
Administration

AGENCY: Social Security Administration
(SSA).

ACTION: Final rules with request for
comment.

SUMMARY: We are revising our rules to
allow us to conduct hearings before
administrative law judges (ALJs) at
which a party or parties to the hearing
and/or a witness or witnesses may
appear before the ALJ by video
teleconferencing (VTC). The revised
rules provide that if we schedule your
hearing as one at which you would

ADDRESSES: You may give us your
comments by using our Internet site
facility (i.e., Social Security Online) at
http://www.ssa.gov/regulations; by e-
mail to http://www.regulations@ssa.gov;
by telefax to (410) 966—2830; or by letter
to the Commissioner of Social Security,
PO Box 17703, Baltimore, MD 21235—
7703. You may also deliver them to the
Office of Process and Innovation
Management, Social Security
Administration, L2109 West Low Rise
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401 between 8
a.m. and 4:30 p.m. on regular business
days. Comments are posted on our
internet site, or you may inspect them
physically on regular business days by
making arrangements with the contact
person shown below.

FOR FURTHER INFORMATION CONTACT:
Martin Sussman, Regulations Officer,
Social Security Administration, Office
of Regulations, 100 Altmeyer Building,
6401 Security Boulevard, Baltimore, MD
21235-6401, (410) 965—-1767 or TTY 1-
800-966—5906, for information about
this notice. For information on
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213 or TTY 1-800-325-0778, or visit
our Internet site, Social Security Online,
at http://www.ssa.gov.

SUPPLEMENTARY INFORMATION:

Background

Nationally, over 500,000 requests for
a hearing before an ALJ are filed with us
each year. Hearings have traditionally
been held with all participants (the
party(ies) to the hearing, the ALJ, any
representative(s) appointed by the
party(ies), any witness(es), any
translator(s), and any other persons
whom the ALJ considers necessary or
proper to the hearing) present at the
same location: either a hearing office or
a remote hearing site. ALJs hold
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hearings at remote hearing sites, which
are generally at least 75 miles from a
hearing office, to accommodate those
individuals who do not live near a
hearing office.

Approximately 40 percent of hearings
are held at remote hearing sites.

To make travel to remote hearing sites
as cost effective as possible, hearing
offices wait until they have a sufficient
number of requests for hearing to
schedule a full day or, if travel to a
remote hearing site requires an
overnight stay, several days of hearings.
Because of the need to accrue a docket,
AlLJs travel to some remote hearing sites
infrequently. Because many remote
hearing sites are in less-populous areas,
it can be difficult to find a needed
medical and/or vocational expert
witness(es) to travel to these sites, and
this difficulty may further delay
scheduling a hearing. ALJs also travel
from their assigned hearing offices to
assist other hearing offices when the
need arises.

Whether to conduct hearings at
remote sites or assist other hearing
offices, the time ALJs spend traveling
could be used to perform other
adjudicatory responsibilities.

In 1996 we published Social Security
Ruling (SSR) 96—10p, Electronic Service
Delivery (61 FR 68808, December 30
1996). In SSR 96—10p, we explained that
we planned to explore ways for
claimants to interact with us
electronically. We also explained that
we would not require claimants to work
with us electronically, but that we
would use technology to provide
options for different service deliveries.
VTC was one of the technologies we
identified as having the potential to
improve claimant service. VTC provides
real-time transmission of audio and
video between two or more locations
and permits individuals to see, hear,
and speak with each other as though
they were at the same location.

As we explained in the Notice of
Proposed Rulemaking (NPRM) that we
published concerning these rules (66 FR
1059, January 5, 2001), we decided to
propose conducting hearings by VTC
based on testing conducted in the State
of Iowa that demonstrated that VTC
procedures can be effectively used
where large scale, high quality VTC
networks exist and claimants want to
participate in VTC procedures because
doing so reduces the distances they
must travel to their hearings. In reaching
that decision, we considered and
discounted the results at two other test
sites, Albuquerque-El Paso and
Huntington-Prestonburg, because the
tests at those sites offered no travel

benefits to the claimants and resulted in
low participation rates.

In the testing of VTC that we have
been conducting since 1996 in the State
of Iowa, which has a large VTC network,
no one electing use of VTC procedures
has had to travel more than about 20
miles from his or her home to have a
hearing, and the travel typically
required of claimants currently is only
about 5 miles. The rate of claimant
participation in the Iowa test currently
exceeds 95 percent; that is, over 95
percent of the claimants offered a
hearing using VTC procedures agree to
the use of those procedures.

In a survey of participants in the Iowa
test, a large percentage of the
respondents rated hearings using VTC
procedures as ‘“‘convenient” or ‘‘very
convenient,” and overall service as
either “good” or “very good.” Test data
showed that processing time for these
hearings was substantially less than for
hearings conducted in person at remote
sites during the same time period, and
that the ratio of hearings held to
hearings scheduled was significantly
higher for hearings using VTC
procedures than for hearings conducted
in person. Being able to hold hearings
as scheduled increases our efficiency
because we do not have to recontact the
individual to determine why he or she
did not appear at a scheduled hearing
nor reschedule the hearing (which can
be time consuming, especially when an
expert witness(es) has been scheduled
to testify). Further, an ALJ does not
spend time waiting for someone who
does not appear, as would be the case
in a hearing conducted in person at a
remote site.

Based on all these factors—claimant
satisfaction, ability to provide more
timely hearings, savings in ALJ travel
time, faster case processing, and higher
ratio of hearings held to hearings
scheduled—we decided that conducting
hearings by VTC is an efficient service
delivery alternative. We also decided
that scheduling a hearing for use of
VTG, rather than asking someone to
elect a hearing using VTC, as we have
been doing in our testing of VTC, would
improve hearing office efficiency and
would permit us to provide faster access
to a hearing for some individuals.

We plan to begin using VTC facilities
in the servicing area of a hearing office
when the Associate Commissioner for
Hearings and Appeals determines that
appearances at hearings conducted in
the area can be conducted more
efficiently by VTC than in person. We
foresee initially scheduling VTC
appearances where absent use of VTC:

» We would need to accrue a docket
for a remote hearing site.

e An ALJ would need to travel to
assist another hearing office.

* An expert witness(es) or
appropriate medical specialist(s) would
not be available for a hearing site. (In
such a case, all participants could be at
different locations; for example, the ALJ
at a hearing office, the individual at a
remote hearing site or another hearing
office, and the expert witness(es) at a
third location.)

At first, we plan to locate most remote
sites for using VTC to conduct
appearances either in space where we
have a long-term lease or in another
federal building. We are investigating
sharing VTC facilities with other federal
agencies and states, and, if we can
ensure privacy, we may eventually rent
commercial space to expand use of VTC
as a service delivery option. Calling into
SSA’s VTC network from private
facilities, such as facilities owned by a
law firm, may also be possible.
Regardless of the type of facility, we
will make certain that:

» The individual has the same access
to the hearing record when appearing by
VTC as he or she would have if
appearing in person before the ALJ.

e There is a means of transmitting
and receiving additional evidence
between all locations and all
participants.

* An assistant is present at the VTC
site to operate the equipment and
provide other help, as required.

» The audio/video transmission is
secure and the individual’s privacy is
protected.

We will follow the same procedures
for audiotaping hearings that we
conduct using VTC that we do for
hearings where all the participants
appear in person. We have no plans to
videotape hearings in which a party or
a witness appears by VTC. Should there
be a problem with the VTC equipment,
before or during a hearing, we will
reschedule the hearing as we do now
when unforeseen circumstances require
us to reschedule a hearing: at the
earliest time possible based on the
request for hearing filing date.

We reserve the right not to schedule
an appearance by VTC for someone who
asks to appear by VTC. In many
locations, especially in the near term,
we may not have the capability to
accommodate the request, and the ALJ
may determine that an appearance must
be conducted in person even where VTG
capability exists. As access to VTC
expands, we will generally
accommodate requests to appear by VTC
as space and time permit.

Despite the fact that conducting
hearings by VTC has the potential to
improve service, we will not require any
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individual to appear at his or her
hearing by VTC if the individual objects
to that procedure at the earliest possible
opportunity before the time scheduled
for the hearing. Under these final rules,
if a party so objects to making his or her
appearance by VTC, we will reschedule
the hearing as one at which the
individual may appear in person.

When we reschedule a hearing
because a party objects to making his or
her appearance by VTC, we will
reschedule the hearing at the earliest
time possible based on the request for
hearing filing date. Where necessary, to
expedite the rescheduling, we will give
the party the opportunity to appear in
person at the hearing office or any other
hearing site within the service area of
the hearing office at which we are first
able to schedule a hearing. The party’s
travel expenses to the remote site or to
the hearing office, and the travel
expenses of his or her appointed
representative, if any, and the travel
expenses of any unsubpoenaed
witnesses we determine to be
reasonably necessary, will be
reimbursed in accordance with the
provisions of 20 CFR 404.999a—
404.999d and 416.1495-416.1499.

To ensure that a party fully
understands the right to decline to
appear by VTG, a notice scheduling an
individual to appear at his or her
hearing by VTC will clearly state:

* What it means to appear by VTGC;

» That we have scheduled the
individual’s appearance to be by VTC;

e That we will schedule a hearing at
which the individual may appear in
person if the individual tells us that he
or she does not want to appear by VTC;
and

» How to tell us that.

We will evaluate hearings using VTC
procedures to ensure that there is no
significant difference in the outcome of
hearings conducted using VTC and
those conducted in person and that we
maintain a high degree of accuracy in
decisions made based on hearings using
VTC. We will also ensure that
individuals:

* Understand that they are not
required to appear at their hearings by
VTCG;

¢ Know how to tell us if they do not
want to appear by VTC;

* Receive a full and fair hearing; and

 Are satisfied with the VTC process
in relation to their appearance and the
appearances of any witnesses.

The Final Regulations

We are revising 20 CFR 404.929 and
416.1429 to state that you may appear
at your hearing in person or by VTC. We
are revising 20 CFR 404.936 and

416.1436 to state that we may schedule
your appearance or that of any
individual appearing at the hearing to
be by VTC and that, if we schedule you
to appear by VTC and you tell us that
you want to appear in person, we will
schedule a hearing at which you may
appear in person. We are revising 20
CFR 404.938 and 416.1438 to state that
if we schedule you or anyone to appear
at your hearing by VTC, the notice of
hearing will tell you that and provide
information about VTC appearances and
about how you can tell us that you do
not want to appear by VIC. Finally, we
are revising 20 CFR 404.950(a) and (e)
and 416.1450(a) and (e) to state that a
party or a witness may appear at a
hearing in person or by VTC.

Public Comments

We published these regulatory
provisions in the Federal Register as an
NPRM on January 5, 2001 (66 FR 1059).
We provided the public with a 60-day
comment period. In response to the
NPRM, we received seven comment
letters from the following sources: the
Railroad Retirement Board (RRB), the
Disability Law Center, the National
Organization of Social Security
Claimants Representatives, the
Association of Administrative Law
Judges, and seven ALJs commenting as
individuals.

Because some of the comments were
detailed, we have condensed,
summarized, or paraphrased them
below. However, we have tried to
summarize commenters’ views
accurately and to respond to all of the
significant issues raised by the
commenters that were within the scope
of the proposed rules.

Based on our consideration of the
comments received, we have made a
number of changes in the rules as
proposed in the NPRM. We have also
made a number of decisions about
administrative practices we will follow
in using VTC procedures. We discuss
our response to each of the comments
below.

In the NPRM we spoke of “VTC
hearings” and “in-person hearings” as a
way of distinguishing easily between
hearings at which VTC procedures are
used and those at which all the
participants are at the same location.
The public comments received reflected
our use of that language (see below)
without raising any specific issue about
it. However, from our general
consideration of the comments and
further evaluation of the use of VTC
procedures, we have concluded that we
should not rely on language that could
erroneously suggest that there are two
types of hearings and should instead use

language that reflects the fact that all
claimants are afforded an opportunity
for one type of hearing—i.e., a hearing
at which the claimant’s rights to
procedural due process, including the
right to appear and present evidence,
are fully protected. Speaking of hearings
as either “in-person” or “VTC” hearings
would also not accurately reflect the
circumstances of hearings in which
some of the participants appear before
the ALJ in person and some appear by
VTC.

The distinctions between hearings at
which all of the participants are at the
same location and hearings at which
some or all of the involved individuals
participate by VTC are secondary
distinctions. The distinctions involve
the manner in which the parties and the
witnesses make their appearances before
the ALJ (i.e., in person or by VTC), not
fundamental differences that cause the
hearings to be of different types. We
reflect that view in the description of
the final rules set forth above, in the
discussion of our responses to the
comments, and in specific changes we
are making in the final rules. However,
our comment summaries are couched in
the terms we used in the NPRM.

We further discuss these revisions,
and other changes in the final rules that
are not in direct response to the
comments, following the discussion of
our responses to the comments. See
below under the heading, Additional
Changes.

Comment: The RRB commented that
it was very pleased to see SSA’s
proposal. The RRB also indicated that it
would be interested in determining the
feasibility of its hearing officers using
the VTC facilities of SSA on a fee basis
to conduct some of its hearings—to
reduce the significant travel in which
the RRB is required to engage to conduct
its hearings.

Response: As we noted above and in
the NPRM, we are investigating whether
we can share facilities with other federal
agencies and states. We will pursue
discussions with the RRB in that regard.

Comment: One organization
commented that when claimants who
need hearings at a remote site want to
exercise their right to an in-person
hearing, they will probably face even
longer waits for their hearings, and that
SSA must take steps to minimize the
delays these claimants will face.

Response: In considering this
comment, we have concluded that
frequent use of VTC procedures in a
remote area could delay the hearings of
individuals in that area who do not
want to appear by VTC. That is the case
because the participation of other
individuals in VTC procedures will
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eliminate some or most of the pending
hearings that could go to make up a
complete docket for an ALJ trip to the
affected remote site.

To ensure claimants in areas of high
VTC usage a meaningful option to
appear in person, we will make it our
practice in those areas to afford
claimants who do not want to appear by
VTC the opportunity to appear in
person either at the hearing office
(where hearings are held without need
to accumulate ALJ travel dockets), or at
any remote site in the hearing office’s
service area (including, but not limited
to, the designated remote site for the
claimant’s place of residence). We will
schedule a hearing where the claimant
may appear in person at the earliest
possible time based on the filing date of
the claimant’s request for hearing;
election of the option to appear in
person will not cause the claimant to
lose his or her place in the queue of
individuals awaiting entry into the
process for scheduling hearings.

In following these practices, we will
apply our normal rules for reimbursing
the travel expenses that claimants, their
representatives, and any unsubpoenaed
witnesses incur in traveling to the
hearing office or to any remote site in
the service area for hearings (see
§§404.999a—404.999d and 416.1495—
416.1499). A claimant’s decision not to
accept a scheduled appearance by VTC
will not prevent reimbursement of travel
expenses under §§404.999c¢(d)(4) and
416.1498(d)(4).

Comment: An organization
commented that choice of hearing sites
should be explained at an early,
informal conference, and that the choice
should be deferred where a claimant
wants to appoint a representative. The
commenter noted that ensuring that
claimants make an informed choice of
hearing site would further SSA’s goal of
reducing the rescheduling of hearings.

Response: In areas in which the
Associate Commissioner for Hearings
and Appeals has determined that
hearings can be conducted more
efficiently using VTC than by having
appearances made in person, it will be
our practice in our pre-hearing activities
to provide claimants with information
about VTC procedures and an
opportunity to ask questions about and
to state a preference for or against use
of those procedures.

When the AL] determines that a case
is ready to be scheduled for hearing and
sets the time and place of the hearing,
the ALJ will also decide whether the
claimant’s appearance should be
scheduled to occur by VTC or in person.
In doing that, the ALJ will consider any
stated preference of the claimant or the

representative for or against appearing
by VTG, as well as the availability of
VTC technology and any other factors,
such as a claimant’s loss of visual and
auditory capacities, that may affect how
the appearance should be conducted.

When we issue a notice of hearing
advising a claimant that his or her
appearance has been scheduled to be by
VTG, the claimant will then have an
absolute right to decline to appear by
VTG, irrespective of any preference he
or she may have previously stated in
this regard, and to choose to appear in
person, under the practices on
rescheduling and use of in-person
appearance sites that we have described
above. A timely statement by the
claimant of any objection to appearing
by VTC or of a desire to appear in
person will constitute good cause for
rescheduling the claimant’s appearance
to be in person (see §§ 404.936(e) and
416.1436(e) as revised in these final
rules).

Our policy of giving claimants their
option to decline to appear by VTC after
issuance of the notice of hearing is
designed to promote the effective use of
VTC procedures while also maintaining
a meaningful option for claimants who
want to appear in person. We believe
that claimants will carefully consider
whether they should exercise this
option since doing so could delay the
occurrence of their hearings, even under
the rescheduling and site-usage
practices we have described above for
expediting the rescheduling of hearings
to allow in-person appearances. We
believe this policy will help to ensure
that VTC procedures will be frequently
used where available and, thus, that
these procedures will be effective in
improving the overall efficiency of the
hearings process, even though some
hearings will have to be rescheduled
because claimants decide against
appearing by VTC. We believe the
policy is warranted with respect to the
individuals affected because the option
of appearing by VTC will allow them to
have their hearings before an AL]J in the
shortest possible time.

Comment: An AL] commented that
claimants should not be given the
option of demanding an in-person
hearing instead of a VTC hearing. The
commenter’s reasoning was that VTC
either is or is not in accord with due
process and, if it is (as this commenter
believes), the claimant has no legal basis
for insisting on in-person proceedings.
The commenter further contended that
giving this option would be based, not
on a legal right, but on an attempt to
accommodate the claimant’s
preferences, and that mere preferences
should be outweighed by the costs to

the Agency and the public of
accommodating those preferences for a
hearing in a more costly forum. The
commenter reported that it was his
impression—based on pre-ALJ
experience with use of VTC in criminal
proceedings—that the participants in
proceedings conducted by VTC paid
little attention to the medium once the
proceedings began. In this commenter’s
view, there is no legitimate reason to
object to VTC procedures and many less
than legitimate reasons for preferences
against those procedures, including
judge shopping and claimant discomfort
at being “on TV.”

Response: We believe that the hearing
proceedings we conduct by VTC will be
fundamentally fair and that they will
fully protect the claimant’s right to
procedural due process. However, as
explained below, there are sound
reasons for assuring that all claimants
retain an opportunity to appear in
person at their hearings. Preserving that
opportunity for claimants is also
consistent with our general policy, as
explained in SSR 96—10p, of using
technology to provide claimants an
optional way of communicating with us.

That certain procedures will provide
due process does not mean that there
are no legal issues to consider regarding
those procedures. Use of VTC
technology in administrative hearings is
relatively new. In these final rules, we
are interpreting the word “hearing” as
used in sections 205(b)(1) and
1631(c)(1)(A) of the Social Security Act
(the Act) to include hearings at which
the claimant will appear by VTC, a
technology that was not available when
these statutes were created, as well as
hearings at which the claimant appears
in person before the ALJ. Our earliest
regulations interpreting the hearing
provisions of the Act specified that the
claimant had a right to request a hearing
“before” the decisionmaker (20 CFR
403.707, 1940), and our current
regulations specify that claimants may
appear “in person” at the hearing (20
CFR 404.929 and 416.1429), and that
they have a “right to appear before the
administrative law judge, either
personally or by means of a designated
representative * * *” (20 CFR
404.950(a) and 416.1450(a)). Therefore,
we believe it is legally prudent to ensure
that all claimants retain the opportunity
to appear in person.

CFaiInant credibility is an important
issue in many of our hearings, and some
claimants may have strong opinions
about whether they can best project
their own credibility by appearing in
person as opposed to appearing by VTC.
Preserving an option for claimants to
appear in person should increase their
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comfort level in appearing by VTC and
help to ensure that they perceive the
hearing process as fair. The satisfaction
of claimants with their hearing
experiences is, of course, an important
consideration in the administration of
the Social Security hearings process.

It is also important that we try to
ensure that preferences against
appearing by VTC do not undermine the
effectiveness with which we are able to
use VTG, as could happen if such
preferences frequently caused claimants
to decline to appear by VTC. However,
we believe we should pursue that end
by promoting and continually
improving the claimant-service
advantages of VTC while also preserving
the opportunity of claimants to appear
in person.

Comment: An organization stated that
we should guarantee the right of
claimants to an in-person hearing to the
extent of allowing the claimant to
withdraw consent to participate in VTC
proceedings even up to the point of
arriving at the VTC site (because they
may not realize that they do not want
to proceed with a VTC appearance until
they arrive at the site), and by ensuring
that claimants do not lose their place in
queue if they decline (or withdraw
consent for) a VTC hearing.

Response: Under the provisions of
§§404.936 and 416.1436, as they
currently exist and as revised when
these final rules become effective,
claimants who object to the time or
place of the hearing are required to
“notify the [AL]] at the earliest possible
opportunity before the time set for the
hearing.” Under our existing provisions
on dismissing requests for hearing based
on failure to appear at a scheduled
hearing, a request for hearing may be
dismissed if a claimant does not appear
at the scheduled hearing and has not
given the ALJ, before the time set for the
hearing, a good reason why he or she
cannot appear at the scheduled hearing.
(See §§404.957(b) and 416.1457(b),
which we are not revising.) Under the
above provisions, a claimant who has
been scheduled to appear by VTC may
establish good cause for changing the
time or place of the hearing by notifying
the ALJ at the earliest possible
opportunity before the time set for the
hearing that he or she has an objection
to appearing by VTC. The notice of
hearing will advise the claimant of that
requirement. A timely statement by the
claimant of any objection to appearing
by VTC will cause the ALJ to find that
there is good cause to change the time
and place of the scheduled hearing and
to reschedule the hearing for a time and
place at which the claimant may appear
in person (see §§404.936(e) and

416.1436(e)). No hard and fast rule for
the latest time for a claimant to object

to appearing by VTC may be set because
many different factors (including the
delayed appointment of a representative
who opposes participation in VTC)
could affect whether the claimant has
notified the ALJ of his or her objection
at the earliest possible time. In addition,
as we discussed above, claimants who
decide to decline to appear by VTC will
not lose their place in the queue of
individuals awaiting hearings.

Comment: An organization
commented that while VTC hearings
have the potential to be an improvement
over some in-person hearings (such as
those conducted in hotel rooms), there
are concerns and we should not
schedule a VTC hearing and require the
claimant to respond affirmatively to
choose an in-person hearing. This
commenter noted that many claimants
with mental impairments, cognitive
limits, low education, and
communication limitations will have
difficulty understanding and responding
to the notice.

Response: As discussed above, we
believe that the policy of generally
requiring claimants to take action to opt
out of a scheduled appearance by VTC
will be administratively beneficial and
otherwise warranted. For the reasons set
forth below, we also believe that the
policy of generally requiring claimants
affirmatively to decline to appear by
VTC will not involve any significant
risks for claimants, including those
individuals who do not have an
appointed representative and who may
have mental, educational, and linguistic
limitations—

» Hearing office staff will have
provided claimants with information
concerning their options for how they
may appear at the hearing during the
pre-hearing case preparation that occurs
before the notice of hearing is issued;

* The ALJ will have discretion to
prevent issuance of a notice scheduling
a claimant to appear by VIC in
instances in which the ALJ concludes
that there are circumstances that make
it necessary not to have the claimant
appear by VTG;

» The notices of hearing used to
schedule claimants to appear by VTC
will explain VTC procedures and the
option to appear in person in clear,
easily understood language; and

* The claimant will be able to opt out
of appearing by VTC merely by stating
a desire not to appear in that way or a
desire to appear in person.

Comment: An organization of
individuals who represent claimants in
proceedings before us reported that it
generally supported the proposed rules

and the use of VTC hearings, so long as
the right to a full and fair hearing is
adequately protected and the quality of
VTC hearings is ensured. This
organization reported that its members
had had mixed experiences with the
VTC tests and noted that while a
member who had experience with one
VTC hearing was dissatisfied with the
quality of the VTC transmission (which
was not sufficient to allow the ALJ to
perceive shortness of breath and
sweating experienced by the claimant),
another member who had represented
several hundred claimants in the Iowa
test now preferred VTC to in-person
hearings because of the calming effect
that VTC procedures had on his clients,
the reduction in claimant travel, and the
quality of VTC facilities. This
organization offered the general
comment that its members could be
expected not to encourage their clients
to participate in VTC hearings if there
is no travel advantage and the quality of
the hearing experience is inadequate.

Response: We believe that providing
high quality VTC facilities and travel
advantages for claimants who use VTC
services will be of critical importance in
ensuring the active cooperation of
claimant representatives in encouraging
their clients to use those services. We
will not achieve our goals in
implementing VTC procedures unless
claimant representatives support their
use. For that reason, and because
providing claimants high quality
hearing experiences with as little
inconvenience to them as reasonably
possible is inherently part of our overall
mission, we intend to ensure that our
VTC facilities are of high quality and
that the travel claimants are required to
undertake to attend their hearings is
reduced by participation in our VTC
services. The Associate Commissioner
for Hearings and Appeals will consider
those factors in determining whether a
service area should be designated as
ready for VTC use.

Comment: An organization
commented that we should establish
procedures to ensure that files can be
reviewed and that additional evidence
is associated with the file. The
organization noted that problems have
occurred in these respects at in-person,
remote-site hearings, especially where
the hearing is conducted by a visiting
ALJ, and these problems would also
exist in VTC hearings.

Response: As we stated in the NPRM,
we will make certain that claimants
participating in VTC procedures will
have the “same access” to the hearing
record as individuals not participating
in those procedures. It is our intent in
this regard to ensure that claimants who
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make in-person appearances and those
who participate in VTC procedures will
have equal and sufficient access to the
record. The sufficiency of record access
in an area will be one of the factors the
Associate Commissioner for Hearings
and Appeals considers in deciding
whether to declare an area ready for use
of VTC procedures.

Comment: While only one of the ALJs
who commented on the NPRM opposed
the proposal to give claimants the right
to choose not to have their hearings
conducted by VTG, all but one of the
commenting ALJs strongly opposed the
proposal to allow claimants to veto the
use of VTC to conduct the appearances
of vocational experts (VEs) and medical
experts (MEs). (The comments of the
remaining ALJ dealt with matters that
were not within the scope of the
NPRM.) The ALJs who opposed this
provision included five ALJs who
conducted hearings in the Iowa test and
the Association of Administrative Law
Judges.

The reasons offered for opposing this
proposal included that it would defeat
the purpose of using VTC as a way to
obtain expert testimony when it is
impractical for the expert to appear in
person, and that it could force ALJs to
forgo needed testimony or to take
testimony through the time consuming
and unwieldy method of written
interrogatories. Concern was expressed
that the right to veto the appearance of
an expert by VTC could be used to
prevent the taking of expert testimony
that might be adverse to the claimant
and to facilitate “expert shopping.” It
was pointed out that claimants can
already object to witnesses based on
bias or qualifications. The view was also
expressed that due process is fully
accorded to the claimant if the claimant
can see and cross-examine the expert
and confront the expert with
documentary evidence.

The ALJs who commented based on
their experience in the Iowa test
strongly emphasized the practical
problems that allowing claimants to
veto having an expert testify by VTC
would cause. These ALJs stated that
using VTC to take the testimony of VEs
is necessary to utilize these experts
effectively because the cost of a VE’s
appearance can be reduced if, as is
possible using VTC procedures, a docket
of multiple appearances can be arranged
for the expert. They also emphasized the
value of VTC in reducing the problems
involved in scheduling hearings, citing
the example of how much easier it is to
make arrangements for one VE to appear
by VTC in four hearings occurring on a
given day at four different sites than it
is to arrange for four VEs to make in-

person appearances, at odd times in
their workdays, at four sites.

The ALJs involved in the Iowa test
further emphasized that the practical
problems in not using VTC to take VE
testimony are greatly compounded
when it comes to securing the testimony
of MEs. They reported that it is only
through VTC that they are able to
provide ME testimony for hearings
being held in remote sites, and that MEs
will not travel to remote sites when it
is technically possible to testify in
hearings being held at such sites via
VTC. These ALJs also reported that it
was their experience that it is almost
impossible to get MEs to testify in the
larger urban areas where the hearing
offices are located, and that it is
sometimes necessary to rely on MEs
testifying from the medical centers in
Ames and Iowa City even in cases being
heard in the West Des Moines area.

Response: In considering this
comment, we have concluded that
claimants should not be empowered to
veto use of VTC to take the testimony
of expert witnesses. Therefore, we have
deleted from §§404.938 and 416.1438
the proposed provisions that would
have given claimants that power.
Because this represents a significant
change from the proposed rule, we have
decided to offer an additional
opportunity for public comment on this
provision.

Under these final rules, decisions as
to whether hearings will be conducted
with a witness or witnesses appearing
by VTC will be made by the ALJ. The
claimant may state objections to a
witness appearing by VTG, just as they
may state objections to any aspect of the
hearing, and they may object to a
witness on the basis of perceived bias or
lack of expertise. However, a claimant’s
objection to a witness appearing by VTC
will not prevent use of VTC for the
appearance, unless the AL] determines
that the claimant’s objection is based on
a circumstance that warrants having the
witness appear in person.

The analysis of the commenting ALJs
concerning the impracticalities of giving
claimants veto power over the medium
whereby expert witnesses make their
appearance has caused us to reevaluate
our proposal in that regard. We believe
these commenters are correct in
indicating that giving claimants that
power would undermine one of the
primary practical benefits of using VTC
procedures and adversely impact our
ability to use those procedures
effectively to improve the hearings
process. The commenters also
effectively emphasize the significance of
the positive practical benefits that can
flow from relying on VTC procedures in

scheduling and conducting the
appearances of expert witnesses.

An important point made in this
comment is that implementation of VTC
procedures reduces the readiness of
experts to travel to remote sites. This is
a result that might be expected logically,
we believe, and the experience of the
ALJs in the Iowa test bears out its
occurrence.

Unless we ensure ALJ authority to use
VTC to take expert testimony by not
empowering claimants to veto its use for
that purpose, the reduced readiness of
expert witnesses to travel when VTC
appearances are technologically
possible will adversely affect our ability
to preserve a reasonable opportunity for
claimants to appear in person if they
choose to opt out of scheduled
appearances by VTC. If the authority of
ALJs to secure expert testimony by VTC
is not ensured, the reduced willingness
of experts to travel when VTC
technology is available could also
reduce the efficiency with which we are
able to schedule the appearances of
experts at the hearings of individuals
who live near hearing offices in urban
areas and appear in person in those
offices for their hearings.

MEs and VEs testify as impartial
witnesses. They testify based on the
evidence entered into the record and not
based on any examination or personal
evaluation of the claimant. Where they
testify by VTC and their testimony is
adverse to a party’s claim, the party and
his or her representative, if any, will
have a complete opportunity to confront
and examine the witness regarding the
matters that are important with respect
to expert testimony—i.e., the expertise
of the witness and the accuracy of his
or her testimony.

Affording claimants the power to veto
the appearance of expert witnesses by
VTC would be inconsistent with our
existing practices and instructions
regarding use of interrogatories to secure
the testimony of expert witnesses. While
emphasizing the preferability of
securing live testimony where feasible,
and requiring the AL]J to consider and
rule on any claimant objection to the
use of interrogatories, our instructions
do not mandate non-use of
interrogatories merely because a
claimant objects to their use. See
Hearings, Appeals and Litigation Law
Manual (HALLEX), sections I-2—530, I-
2-542, and [-2-557. Thus, allowing
claimants to veto the live testimony that
experts can give by VTC would invest
claimants with an authority that they do
not currently have with respect to
interrogatories.

Under these final rules, ALJs will
have discretion to determine that the
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appearance of any individual must be
conducted in person. Thus, to the extent
that circumstances could arise in which
it would be advisable to schedule an in-
person appearance by an expert witness
even though a VTC appearance would
be possible technologically, the AL] may
schedule such an appearance. That
action could be appropriate, for
example, where the claimant alleges
personal bias or dishonesty on the part
of the expert and the ALJ determines
that the claimant should have the
opportunity to cross-examine the
witness in person because of the greater
immediacy of an in-person
confrontation.

Comment: An organization
commented that the ALJ has exclusive
control over the way hearings are
conducted, so long as they are
fundamentally fair and comport with
requirements of due process, and such
authority necessarily implies authority
to settle disputes concerning the
appropriate form of a hearing in a
particular case. This commenter was
concerned that the proposed rules did
not expressly reflect the authority of
AlLJs to determine if a hearing will be
conducted wholly or in part by VTG,
and that the lack of clarity of these rules
in this regard could lead to confusion
and litigation.

Response: We agree that the proposed
rules were unclear in this respect. In
§§404.936 and 416.1436, the final rules
clearly reflect the authority of the ALJ
to determine how hearings are
conducted with respect to the use of
VTC to conduct appearances, while also
setting forth specific policies that direct
how that authority is to be exercised.

In paragraph (c) of §§404.936 and
416.1436, the final rules provide that in
setting the time and place of the
hearing, the ALJ will determine if the
appearance of the claimant or that of
any other individual who is to appear at
the hearing will be made in person or
by VTC. Determining the medium by
which appearances will be made is part
of the ALJ’s function of setting the time
and place of the hearing because
determining the hearing’s “place”
requires consideration of whether VTC
technology will be used to conduct an
appearance or appearances. See below
under Additional Changes regarding the
definition of “place” included in the
final rules.

The final rules include provisions in
paragraph (c) of §§404.936 and
416.1436 that require the ALJ to direct
that the appearance of an individual be
conducted by VTC if VTC technology is
available to conduct the appearance, use
of VTC to conduct the appearance
would be more efficient than

conducting the appearance in person,
and the ALJ does not determine that
there is a circumstance preventing use
of VTC to conduct the appearance. In
setting these guidelines, it is our intent
that ALJs routinely schedule
appearances by VTC in areas that we
have designated as ready for VTC use.
An appearance in person should be
scheduled in these areas only if the ALJ
determines that there is a circumstance
in the particular case that would make
it inappropriate to use VTC in that case.

The final rules also include
provisions requiring the ALJ to find
good cause to change a scheduled VTC
appearance of a party to an in-person
appearance if the party objects to
appearing by VTC. These provisions are
located in paragraph (e) of §§404.936
and 416.1436.

Comment: An organization
commented that VTC hearings have not
been shown to equal the quality and
accuracy of in-person hearings and that
national rollout should await the study
referenced in the NPRM to ensure that
claimants have access to full and fair
hearings.

Response: We anticipate that we will
gradually rollout use of VTC procedures
nationally as we are able to make high-
quality VTC technology available in
different areas. Under that approach,
claimants and the hearing process will
be able to benefit from VTC technology
as soon as it is available, and we will
be able to improve our VTC procedures
as we move toward full national
implementation.

Based on our experience in using
VTC, we believe that VTC does not
change adjudicative quality or change
decisional outcomes. We will continue
to assess the results of VTC procedures
as we go forward. We will consider the
accuracy and efficiency of VTC
procedures and the reactions of
claimants and their representatives to
those procedures.

Additional Changes

Our decision not to use terminology
referring to a hearing as a “video
teleconference hearing” or an “‘in-
person hearing,” and to use instead
language that distinguishes between
appearances made in-person and by
VTG, has resulted in editorial changes
throughout the rules as proposed in the
NPRM. These changes include
eliminating the phrase ““and type of
hearing” from the proposed heading for
§§404.936 and 416.1436. In the final
rules, that heading reads, as it does in
the current rules: “Time and place for
a hearing before an administrative law
judge.”

To facilitate this change in
terminology, and to address a question
that the proposed rules did not address,
we have included in §§404.936 and
416.1436 language defining the term
“place.” Under these final rules,
generally, the “place” of the hearing is
the hearing office or other site at which
claimant is located when he or she
makes his or her appearance before the
administrative law judge, whether in
person or by video teleconferencing. If
there are multiple parties, the “place” of
the hearing is the site or sites at which
the parties are located when they make
their appearances, whether in person or
by VTC. That will be the “place” of the
hearing even though the ALJ and a
witness or witnesses may be located at
one or more other sites. Thus, in
notifying claimants of the ““place” of
their hearings, we will notify them,
under these final rules as under our
current rules, of the places at which
they should arrive in order to make their
appearances.

The rules as proposed were unclear
regarding the function of the ALJ in
setting the time and place of the
hearing. We have clarified the rules in
this regard by changing the final rules
to use the language of the current
regulations, which specifies that the
“[ALJ] sets the time and place for the
hearing.” Use of the existing language is
possible based on the definition of
“place” noted above.

These final rules provide needed
headings for the multiple paragraphs of
§§404.936 and 416.1436. In doing that,
the final rules distinguish the “General”
material in current paragraph (a) from
the matter included therein on where
we hold hearings, and move the matter
dealing with location into a separate,
new paragraph (b) that has the heading,
“Where we hold hearings.” The rules
include the definition of “place” in that
paragraph.

The final rules also create a new
paragraph (c) under the heading,
“Determining how appearance will be
made.” This paragraph sets forth the
rules, as discussed above, under which,
in setting the time and place for the
hearing, the ALJ determines if an
appearance or appearances are to be
made by VTC or in person. We have also
included in this paragraph a reference to
§§404.950 and 416.1450, which
describe procedures under which
parties to the hearing and witnesses
appear and present evidence at
hearings.

Paragraph (b) of the current
regulations is redesignated paragraph
(d) and given the heading, “Objecting to
the time or place of the hearing.” The
language of this paragraph follows the
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language of current paragraph (b). For
reasons previously discussed, paragraph
(d) of the final rules does not include,

as the comparable language of the
proposed rules did, language
distinguishing between the ‘‘site and/or
time” of a ““video teleconference
hearing” and the “time and/or place” of
an ‘“‘in person hearing.”

The claimant’s right to veto his or her
appearance by VTC by objecting to it is
established in paragraph (e) of
§§404.936 and 416.1436 of the final
rules. The heading for this paragraph is,
“Good Cause for changing the time or
place.” Paragraph (e) of the final rules
follows the language of paragraph (c) of
the current rules except for the
additions at the beginning of the
paragraph that describe both the right of
a claimant to object if he or she is
scheduled to appear by VTC at the place
of the hearing, and the required reaction
of the ALJ to such an objection. Those
additions make it clear that there is no
evidentiary requirement that the
claimant must satisfy in establishing
this “good cause” condition (such as
exists regarding the other “‘good cause”
conditions described in the paragraph).
Nor is there any requirement that the
claimant state a reason for objecting to
appearing by VTC beyond his or her
wish not to do so.

The power of the claimant to veto a
VTC appearance pertains in these final
rules (with request for comment) only to
his or her own appearance, not to the
appearances of any other party or
witness. The decision made in these
final rules not to distinguish between
hearings as “in-person hearings” or
“VTC hearings”” makes it possible to
preserve the right of claimants to control
the manner of their own appearances
without expanding that right to include
control over the manner in which other
individuals make their appearances at
the hearing.

The heading assigned to the last
paragraph of §§404.936 and 416.1436 in
the final rules, paragraph (f), is, “Good
cause in other circumstances.” The
language of this paragraph follows the
language of paragraph (d) of the current
§§404.936 and 416.1436.

The final rules make a number of
changes in the sections of the
regulations that deal with the notice of
hearing before an administrative law
judge, §§404.938 and 416.1438. In the
current regulations, these sections
consist of a single paragraph that

includes material that deals with the
issuance of notices, information
included in notices, and
acknowledgment of the notice of
hearing. In the proposed rules, this
material was placed in a paragraph (a)
with the heading, “General notice
information.” The proposed rules also
added a new paragraph (b) with the
heading, “Hearing via video
teleconferencing [,]”” which included
material about the scheduling of a
“[VTC] hearing” and information
included in notices of such hearings.
The proposed rules also added a new
paragraph (c) with the heading, “For a
hearing before an [AL],]” which
discussed the scheduling of an “in-
person hearing.” In these final rules,
paragraph (a) deals with the issuance of
notices and has the heading, “Issuing
the notice.” Paragraph (b) deals with
information contained in notices,
including notices that schedule an
appearance or appearances by VTC, and
has the heading, “Notice information.”
Paragraph (c) deals with
acknowledgment of the notice of
hearing and has the heading,
‘“Acknowledging the notice of hearing.”

The language of the final rules follows
the language of the current rules, except
as regards the notice information
pertaining to use of VTC procedures and
acknowledgment of receipt of the notice
of hearing. Paragraph (b) states that the
claimant will be told if his or her
appearance or that of any other party or
witness is scheduled to be made by VTC
rather than in person. If we have
scheduled the claimant to appear at the
hearing by VTG, the notice of hearing
will also tell the claimant that the
scheduled place for the hearing is a
teleconferencing site and explain what
it means to appear at the hearing by
VTC. The notice will also tell the
claimant how to object to appearing by
VTC and how to request a hearing at a
place for appearing in person. In
paragraph (c), the information provided
by the current rules regarding
acknowledgement of receipt of the
notice of hearing is expanded to include
a statement explaining that the notice
will ask the claimant to return a form
acknowledging receipt of the notice. It
has long been our practice to include an
acknowledgement form with the notice
of hearing. We plan to modify the
current form to include a check block
that claimants may use to object to
appearing by VTC.

The final rules also make conforming
changes in §§404.950 and 416.1450. In
paragraph (a) of these sections, we
specify that claimants may appear
before the ALJ either in person or by
VTG, and that if the claimant’s
appearance is made by a designated
representative, the representative may
appear in person or by VTC. In
paragraph (e) of these sections, we
specify that witnesses may appear at a
hearing in person or by VTC.

Additional Comments

We invite your comments on the issue
of whether claimants should or should
not be empowered to veto use of VIC
to take the testimony of expert
witnesses. Comments may be submitted
by the date and to the addresses shown
above.

Electronic Version

The electronic file of this document is
available on the Internet at http://
www.access.gpo.gov/su docs/aces/
aces140.html. It is also available on the
Internet site for SSA (i.e., SSA Online)
at http://www.ssa.gov/regulations.

Regulatory Procedures

Executive Order 12866, As Amended by
Executive Order 13258

The Office of Management and Budget
(OMB) has reviewed these rules in
accordance with Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these rules will not
have a significant economic impact on
a substantial number of small entities as
they affect individuals only. Therefore,
a regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

These final rules contain reporting
requirements as shown in the table
below. Where the public reporting
burden is accounted for in Information
Collection Requests for the various
forms that the public uses to submit the
information to SSA, a 1-hour
placeholder burden is being assigned to
the specific reporting requirement(s)
contained in these rules; we are seeking
clearance of the burdens referenced in
these rules because the rules were not
considered during the clearance of the
forms.
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Annual num- %veergageer tr]é” Estimated an-
Section ber of Frequency of response spgnse nual burden

resonses (minutes) (hours)

A04.929 ... 1 1 1
404.936(d), (€) & () rvvreveeereeeeeeeeeeeeeeeeeeee e 92,000 10 15,333
A04.938(C) .vverereeireerie ittt e 300,000 1 5,000
A04.950(8) eovveveenriieeee s 210,000 30 105,000
A16.1429 ..o 1 1 1
416.1436(d), (€) & () werrveeereeereeeeeeeeeeeeseeeee s e s 75,000 10 12,500
A16.143B(C) wevvevieireerie ittt 250,000 1 4,166
A16.1450(8) .vevveeriiieeenie e s 172,000 30 86,000
TOLAl e 1,099,002 | oo | e 228,001

An Information Collection Request
has been submitted to OMB for
clearance. While these rules will be
effective 30 days from publication, these
burdens will not be effective until
cleared by OMB. We are soliciting
comments on the burden estimate; the
need for the information; its practical
utility; ways to enhance its quality,
utility and clarity; and on ways to
minimize the burden on respondents,
including the use of automated
collection techniques or other forms of
information technology. We will
publish a notice in the Federal Register
upon OMB’s approval of the
information collection requirement(s).
Comments should be submitted to the
OMB desk officer for SSA within 30
days of publication of this final rule at
the following address: Office of
Management and Budget, Attn: Desk
Officer for SSA, New Executive Office
Building, Room 10230, 725 17th St.,
NW., Washington, DC 20530.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.003,
Social Security—Special Benefits for Persons
Aged 72 and Over; 96.004, Social Security—
Survivors Insurance; 96.006, Supplemental
Security Income.)

List of Subjects
20 CFR 404

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Old-age, Survivors and
Disability Insurance, Reporting and
recordkeeping requirements, Social
Security.

20 CFR 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: October 25, 2002.
Jo Anne B. Barnhart,
Commissioner of Social Security.

For the reasons set out in the
preamble, subpart J of part 404 and
subpart N of part 416 of chapter III of
title 20 of the Code of Federal
Regulations are amended as set forth
below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

1. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 204(f), 205(a), (b),
(d)—(h), and (j), 221, 225, and 702(a)(5) of the
Social Security Act (42 U.S.C. 401(j), 404(f),
405(a), (b), (d)—(h), and (j), 421, 425, and
902(a)(5)); 31 U.S.C. 3720A; sec. 5, Pub. L.
97-455, 96 Stat. 2500 (42 U.S.C. 405 note);
secs. 5, 6(c)—(e), and 15, Pub. L. 98—-460, 98
Stat. 1802 (42 U.S.C. 421 note).

2. Section 404.929 is revised to read
as follows:

§404.929 Hearing before an administrative
law judge—general.

If you are dissatisfied with one of the
determinations or decisions listed in
§404.930 you may request a hearing.
The Associate Commissioner for
Hearings and Appeals, or his or her
delegate, shall appoint an
administrative law judge to conduct the
hearing. If circumstances warrant, the
Associate Commissioner, or his or her
delegate, may assign your case to
another administrative law judge. At the
hearing you may appear in person or by
video teleconferencing, submit new
evidence, examine the evidence used in
making the determination or decision
under review, and present and question
witnesses. The administrative law judge
who conducts the hearing may ask you
questions. He or she shall issue a
decision based on the hearing record. If
you waive your right to appear at the
hearing, either in person or by video
teleconferencing, the administrative law
judge will make a decision based on the
evidence that is in the file and any new

evidence that may have been submitted
for consideration.

3. Section 404.936 is revised to read
as follows:

§404.936 Time and place for a hearing
before an administrative law judge.

(a) General. The administrative law
judge sets the time and place for the
hearing. He or she may change the time
and place, if it is necessary. After
sending you reasonable notice of the
proposed action, the administrative law
judge may adjourn or postpone the
hearing or reopen it to receive
additional evidence any time before he
or she notifies you of a hearing decision.

(b) Where we hold hearings. We hold
hearings in the 50 States, the District of
Columbia, American Samoa, Guam, the
Northern Mariana Islands, the
Commonwealth of Puerto Rico and the
Virgin Islands. The “place” of the
hearing is the hearing office or other
site(s) at which you and any other
parties to the hearing are located when
you make your appearance(s) before the
administrative law judge, whether in
person or by video teleconferencing.

(c) Determining how appearances will
be made. In setting the time and place
of the hearing, the administrative law
judge determines whether your
appearance or that of any other
individual who is to appear at the
hearing will be made in person or by
video teleconferencing. The
administrative law judge will direct that
the appearance of an individual be
conducted by video teleconferencing if
video teleconferencing technology is
available to conduct the appearance, use
of video teleconferencing to conduct the
appearance would be more efficient
than conducting the appearance in
person, and the administrative law
judge does not determine that there is a
circumstance in the particular case
preventing use of video teleconferencing
to conduct the appearance. Section
404.950 sets forth procedures under
which parties to the hearing and
witnesses appear and present evidence
at hearings.
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(d) Objecting to the time or place of
the hearing. If you object to the time or
place of your hearing, you must notify
the administrative law judge at the
earliest possible opportunity before the
time set for the hearing. You must state
the reason for your objection and state
the time and place you want the hearing
to be held. If at all possible, the request
should be in writing. The administrative
law judge will change the time or place
of the hearing if you have good cause,
as determined under paragraph (e) and
(f) of this section. Section 404.938
provides procedures we will follow
when you do not respond to a notice of
hearing.

(e) Good cause for changing the time
or place. If you have been scheduled to
appear by video teleconferencing at the
place of your hearing and you notify the
ALJ as provided in paragraph (d) of this
section that you object to appearing in
that way, the administrative law judge
will find your wish not to appear by
video teleconferencing to be a good
reason for changing the time or place of
your scheduled hearing and will
reschedule your hearing for a time and
place at which you may make your
appearance before the administrative
law judge in person. The administrative
law judge will also find good cause for
changing the time or place of your
scheduled hearing, and will reschedule
your hearing, if your reason is one of the
following circumstances and is
supported by the evidence:

(1) You or your representative are
unable to attend or to travel to the
scheduled hearing because of a serious
physical or mental condition,
incapacitating injury, or death in the
family; or

(2) Severe weather conditions make it
impossible to travel to the hearing.

(f) Good cause in other circumstances.
In determining whether good cause
exists in circumstances other than those
set out in paragraph (e) of this section,
the administrative law judge will
consider your reason for requesting the
change, the facts supporting it, and the
impact of the proposed change on the
efficient administration of the hearing
process. Factors affecting the impact of
the change include, but are not limited
to, the effect on the processing of other
scheduled hearings, delays which might
occur in rescheduling your hearing, and
whether any prior changes were granted
to you. Examples of such other
circumstances, which you might give for
requesting a change in the time or place
of the hearing, include, but are not
limited to, the following:

(1) You have attempted to obtain a
representative but need additional time;

(2) Your representative was appointed
within 30 days of the scheduled hearing
and needs additional time to prepare for
the hearing;

(3) Your representative has a prior
commitment to be in court or at another
administrative hearing on the date
scheduled for the hearing;

(4) A witness who will testify to facts
material to your case would be
unavailable to attend the scheduled
hearing and the evidence cannot be
otherwise obtained;

(5) Transportation is not readily
available for you to travel to the hearing;

(6) You live closer to another hearing
site; or

(7) You are unrepresented, and you
are unable to respond to the notice of
hearing because of any physical, mental,
educational, or linguistic limitations
(including any lack of facility with the
English language) which you may have.

4., Section 404.938 is revised to read
as follows:

8§404.938 Notice of a hearing before an
administrative law judge.

(a) Issuing the notice. After the
administrative law judge sets the time
and place of the hearing, we will mail
notice of the hearing to you at your last
known address, or give the notice to you
by personal service, unless you have
indicated in writing that you do not
wish to receive this notice. The notice
will be mailed or served at least 20 days
before the hearing.

(b) Notice information. The notice of
hearing will contain a statement of the
specific issues to be decided and tell
you that you may designate a person to
represent you during the proceedings.
The notice will also contain an
explanation of the procedures for
requesting a change in the time or place
of your hearing, a reminder that if you
fail to appear at your scheduled hearing
without good cause the AL] may dismiss
your hearing request, and other
information about the scheduling and
conduct of your hearing. You will also
be told if your appearance or that of any
other party or witness is scheduled to be
made by video teleconferencing rather
than in person. If we have scheduled
you to appear at the hearing by video
teleconferencing, the notice of hearing
will tell you that the scheduled place for
the hearing is a teleconferencing site
and explain what it means to appear at
your hearing by video teleconferencing.
The notice will also tell you how you
may let us know if you do not want to
appear in this way and want, instead, to
have your hearing at a time and place
where you may appear in person before
the ALJ.

(c) Acknowledging the notice of
hearing. The notice of hearing will ask
you to return a form to let us know that
you received the notice. If you or your
representative do not acknowledge
receipt of the notice of hearing, we will
attempt to contact you for an
explanation. If you tell us that you did
not receive the notice of hearing, an
amended notice will be sent to you by
certified mail. See § 404.936 for the
procedures we will follow in deciding
whether the time or place of your
scheduled hearing will be changed if
you do not respond to the notice of
hearing.

5. In § 404.950, paragraphs (a) and (e)
are revised to read as follows:

§404.950 Presenting evidence at a hearing
before an administrative law judge.

(a) The right to appear and present
evidence. Any party to a hearing has a
right to appear before the administrative
law judge, either in person or, when the
conditions in §404.936(c) exist, by
video teleconferencing, to present
evidence and to state his or her position.
A party may also make his or her
appearance by means of a designated
representative, who may make the
appearance in person or by video
teleconferencing.

* * * * *

(e) Witnesses at a hearing. Witnesses
may appear at a hearing in person or,
when the conditions in § 404.936(c)
exist, by video teleconferencing. They
shall testify under oath or affirmation,
unless the administrative law judge
finds an important reason to excuse
them from taking an oath or affirmation.
The administrative law judge may ask
the witnesses any questions material to
the issues and shall allow the parties or
their designated representatives to do

SO.
* * * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

6. The authority citation for subpart N
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); 31 U.S.C. 3720A.

7. Section 416.1429 is revised to read
as follows:

§416.1429 Hearing before an
administrative law judge—general.

If you are dissatisfied with one of the
determinations or decisions listed in
§416.1430 you may request a hearing.
The Associate Commissioner for
Hearings and Appeals, or his or her
delegate, shall appoint an
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administrative law judge to conduct the
hearing. If circumstances warrant, the
Associate Commissioner, or his or her
delegate, may assign your case to
another administrative law judge. At the
hearing you may appear in person or by
video teleconferencing, submit new
evidence, examine the evidence used in
making the determination or decision
under review, and present and question
witnesses. The administrative law judge
who conducts the hearing may ask you
questions. He or she shall issue a
decision based on the hearing record. If
you waive your right to appear at the
hearing, either in person or by video
teleconferencing, the administrative law
judge will make a decision based on the
evidence that is in the file and any new
evidence that may have been submitted
for consideration.

8. Section 416.1436 is revised to read
as follows:

§416.1436 Time and place for a hearing
before an administrative law judge.

(a) General. The administrative law
judge sets the time and place for the
hearing. He or she may change the time
and place, if it is necessary. After
sending you reasonable notice of the
proposed action, the administrative law
judge may adjourn or postpone the
hearing or reopen it to receive
additional evidence any time before he
or she notifies you of a hearing decision.

(b) Where we hold hearings. We hold
hearings in the 50 States, the District of
Columbia, and the Northern Mariana
Islands. The “place” of the hearing is
the hearing office or other site(s) at
which you and any other parties to the
hearing are located when you make your
appearance(s) before the administrative
law judge, whether in person or by
video teleconferencing.

(c) Determining how appearances will
be made. In setting the time and place
of the hearing, the administrative law
judge determines whether your
appearance or that of any other
individual who is to appear at the
hearing will be made in person or by
video teleconferencing. The
administrative law judge will direct that
the appearance of an individual be
conducted by video teleconferencing if
video teleconferencing technology is
available to conduct the appearance, use
of video teleconferencing to conduct the
appearance would be more efficient
than conducting the appearance in
person, and the administrative law
judge does not determine that there is a
circumstance in the particular case
preventing use of video teleconferencing
to conduct the appearance. Section
416.1450 sets forth procedures under
which parties to the hearing and

witnesses appear and present evidence
at hearings.

(d) Objecting to the time or place of
the hearing. If you object to the time or
place of your hearing, you must notify
the administrative law judge at the
earliest possible opportunity before the
time set for the hearing. You must state
the reason for your objection and state
the time and place you want the hearing
to be held. If at all possible, the request
should be in writing. The administrative
law judge will change the time or place
of the hearing if you have good cause,
as determined under paragraph (e) and
(f) of this section. Section 416.1438
provides procedures we will follow
when you do not respond to a notice of
hearing.

(e) Good cause for changing the time
or place. If you have been scheduled to
appear by video teleconferencing at the
place of your hearing and you notify the
ALJ as provided in paragraph (d) of this
section that you object to appearing in
that way, the administrative law judge
will find your wish not to appear by
video teleconferencing to be a good
reason for changing the time or place of
your scheduled hearing and will
reschedule your hearing for a time and
place at which you may make your
appearance before the administrative
law judge in person. The administrative
law judge will also find good cause for
changing the time or place of your
scheduled hearing, and will reschedule
your hearing, if your reason is one of the
following circumstances and is
supported by the evidence:

(1) You or your representative are
unable to attend or to travel to the
scheduled hearing because of a serious
physical or mental condition,
incapacitating injury, or death in the
family; or

(2) Severe weather conditions make it
impossible to travel to the hearing.

(f) Good cause in other circumstances.
In determining whether good cause
exists in circumstances other than those
set out in paragraph (e) of this section,
the administrative law judge will
consider your reason for requesting the
change, the facts supporting it, and the
impact of the proposed change on the
efficient administration of the hearing
process. Factors affecting the impact of
the change include, but are not limited
to, the effect on the processing of other
scheduled hearings, delays which might
occur in rescheduling your hearing, and
whether any prior changes were granted
to you. Examples of such other
circumstances, which you might give for
requesting a change in the time or place
of the hearing, include, but are not
limited to, the following:

(1) You have attempted to obtain a
representative but need additional time;

(2) Your representative was appointed
within 30 days of the scheduled hearing
and needs additional time to prepare for
the hearing;

(3) Your representative has a prior
commitment to be in court or at another
administrative hearing on the date
scheduled for the hearing;

(4) A witness who will testify to facts
material to your case would be
unavailable to attend the scheduled
hearing and the evidence cannot be
otherwise obtained;

(5) Transportation is not readily
available for you to travel to the hearing;

(6) You live closer to another hearing
site; or

(7) You are unrepresented, and you
are unable to respond to the notice of
hearing because of any physical, mental,
educational, or linguistic limitations
(including any lack of facility with the
English language) which you may have.

9. Section 416.1438 is revised to read:

§416.1438 Notice of a hearing before an
administrative law judge.

(a) Issuing the notice. After the
administrative law judge sets the time
and place of the hearing, we will mail
notice of the hearing to you at your last
known address, or give the notice to you
by personal service, unless you have
indicated in writing that you do not
wish to receive this notice. The notice
will be mailed or served at least 20 days
before the hearing.

(b) Notice information. The notice of
hearing will contain a statement of the
specific issues to be decided and tell
you that you may designate a person to
represent you during the proceedings.
The notice will also contain an
explanation of the procedures for
requesting a change in the time or place
of your hearing, a reminder that if you
fail to appear at your scheduled hearing
without good cause the AL] may dismiss
your hearing request, and other
information about the scheduling and
conduct of your hearing. You will also
be told if your appearance or that of any
other party or witness is scheduled to be
made by video teleconferencing rather
than in person. If we have scheduled
you to appear at the hearing by video
teleconferencing, the notice of hearing
will tell you that the scheduled place for
the hearing is a teleconferencing site
and explain what it means to appear at
your hearing by video teleconferencing.
The notice will also tell you how you
may let us know if you do not want to
appear in this way and want, instead, to
have your hearing at a time and place
where you may appear in person before
the ALJ.
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(c) Acknowledging the notice of
hearing. The notice of hearing will ask
you to return a form to let us know that
you received the notice. If you or your
representative do not acknowledge
receipt of the notice of hearing, we will
attempt to contact you for an
explanation. If you tell us that you did
not receive the notice of hearing, an
amended notice will be sent to you by
certified mail. See § 416.1436 for the
procedures we will follow in deciding
whether the time or place of your
scheduled hearing will be changed if
you do not respond to the notice of
hearing.

10. In §416.1450, paragraphs (a) and
(e) are revised to read as follows:

§416.1450 Presenting evidence at a
hearing before an administrative law judge.
(a) The right to appear and present

evidence. Any party to a hearing has a
right to appear before the administrative
law judge, either in person or, when the
conditions in §416.1436(c) exist, by
video teleconferencing, to present

evidence and to state his or her position.

A party may also make his or her
appearance by means of a designated
representative, who may make the
appearance in person or by video
teleconferencing.

* * * * *

(e) Witnesses at a hearing. Witnesses
may appear at a hearing in person or,
when the conditions in §416.1436(c)
exist, video teleconferencing. They shall
testify under oath or affirmation, unless
the administrative law judge finds an
important reason to excuse them from
taking an oath or affirmation. The
administrative law judge may ask the
witnesses any questions material to the
issues and shall allow the parties or
their designated representatives to do
s0.

* * * * *

[FR Doc. 03—2402 Filed 1-31-03; 8:45 am]
BILLING CODE 4191-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AL-200311; FRL—7444-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Alabama Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is updating the materials
submitted by Alabama that are
incorporated by reference (IBR) into the
State implementation plan (SIP). The
regulations affected by this update have
been previously submitted by the State
agency and approved by EPA. This
update affects the SIP materials that are
available for public inspection at the
Office of the Federal Register (OFR),
Office of Air and Radiation Docket and
Information Center, and the Regional
Office.

EFFECTIVE DATE: This action is effective
February 3, 2003.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, GA 30303; Office of
Air and Radiation Docket and
Information Center, Room B-108, 1301
Constitution Avenue, (Mail Code 6102T)
NW., Washington, DC 20460, and Office
of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Sean Lakeman at the above Region 4
address or at (404) 562—9043.
SUPPLEMENTARY INFORMATION: The SIP is
a living document which the State can
revise as necessary to address the
unique air pollution problems in the
state. Therefore, EPA from time to time
must take action on SIP revisions
containing new and/or revised
regulations as being part of the SIP. On
May 22, 1997 (62 FR 27968), EPA
revised the procedures for incorporating
by reference Federally-approved SIPs, as
a result of consultations between EPA
and OFR. The description of the revised
SIP document, IBR procedures and
“Identification of plan” format are
discussed in further detail in the May
22,1997, Federal Register document.
On December 22, 1998, EPA published
a document in the Federal Register (63
FR 70669) beginning the new IBR
procedure for Alabama. In this
document EPA is doing the update to
the material being IBRed.

EPA has determined that today’s rule
falls under the ““good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved

State programs. Under section 553 of the
APA, an agency may find good cause
where procedures are “impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary’”’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
updating citations.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
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Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it

This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 4, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 16, 2003.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]

1. The authority for citation for part
52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart B—Alabama
2. Section 52.50 paragraph (b), (c), (d)

§52.50 Identification of plan.

* * * * *

(b) Incorporation by reference.

(1) Material listed in paragraph (c)
and (d) of this section with an EPA
approval date prior to January 1, 2003,
was approved for incorporation by
reference by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Material is
incorporated as it exists on the date of
the approval, and notice of any change
in the material will be published in the
Federal Register. Entries in paragraphs
(c) and (d) of this section with EPA
approval dates after January 1, 2003,
will be incorporated by reference in the
next update to the SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State implementation plan as of January
1, 2003.

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303; the Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DC; or at the EPA,
Office of Air and Radiation Docket and
Information Center, Room B—108, 1301
Constitution Avenue, (Mail Code 6102T)
NW., Washington, DC 20460.

(c) EPA approved Alabama

is published in the Federal Register. and (e) are revised to read as follows: regulations.
EPA APPROVED ALABAMA REGULATIONS
f-
State citation Title/subject Sft:lctgv% EPA dapproval Expla-
date ate nation
Chapter No. 335-3-1 General Provision

Section 335-3-1-.01 .......cccveennes PUIMDOSE oottt et e e e tae e nnneeas 06/22/89 | 03/19/90

55 FR 10062
Section 335-3-1-.02 ......ccccveennn DefiNItiONS ...eeiiiiiie s 08/10/00 | 12/08/00

65 FR 76940
Section 335-3-1-.03 .........cceeeee. Ambient Air Quality Standards ...........cccoceiiiiiiiiiiieie 10/13/98 | 03/01/99

64 FR 9918
Section 335-3-1-.04 .....c.cccveenns Monitoring, Records, and Reporting .........cccceevevvveeviveeesnveeesnnen 10/15/96 | 06/06/97

62 FR 30991
Section 335-3-1-.05 .....cccccveeennn Sampling and Test Methods ..........ccccoviiiiiiiieniie e 06/22/89 | 03/19/90

55 FR 10062
Section 335-3-1-.06 .........cccc..e... Compliance Schedule ... 10/15/96 | 06/06/97

62 FR 30991
Section 335-3-1-.07 ...cccccecveeenns Maintenance and Malfunctioning of Equipment; Reporting ....... 10/15/89 | 03/19/90

55 FR 10062
Section 335-3-1-.08 ........cccveenne Prohibition of Air POIULION ........oooviiiiiiiee e, 08/10/00 | 12/08/00

65 FR 76940
Section 335-3-1-.09 ........cceeeeee. VANANCES ....iiiiiiiiiii ettt 10/15/96 | 06/06/97

62 FR 30991
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date

Section 335-3-1—-.10 ........ccceeueeen. CIFCUMVENTION ..ot 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-1-.11 .......ccceeueen. SeVerability .....cccooveiiiiiiie e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-1-.12 ......c.ccveenne BUDDIE PrOVISION ....oeviieiiiiiiiiee e 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-1-.13 .......cccveene Credible EVIAENCE ......c..oooiiiiiiiiiie ittt 04/13/99 | 11/03/99
64 FR 59633

Section 335-3-1-.14 ........cceeeeen. Emissions Reporting Requirements Relating to Budgets for 04/06/01 | 07/16/01
NOx Emissions. 66 FR 36921

Chapter No. 335-3—-2 Air Pollution Emergency

Section 335-3-2—-.01 .....c.cccveenne Air Pollution EMErgENCY .....ccceeevvieeiiieeesiieeeesieeesstne e seeeeseaee e 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-2-.02 ........cccveennn EPISOAE CrILEIA ...eiiiivieeiiiieeeieie et 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-2—.03 .......ccceeeennen Special EpiSOde Criteria .........ccoeeriieeeiiiieeeiiieeerieieeeieee e 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-2—-.04 ........cceeeeen. Emission Reduction Plans .........cccccviiiiiiiiieniciicescein 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-2—.05 .....c.ccccveenns Two Contaminant EPIiSOAE ........ccceeeviveeiiiiieeeiiiieesireeseeeesieee s 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-2-.06 .......c.ccueennnn General EPISOUES .......uvveiiiiieiiiiee sttt 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-2—.07 .....ccccuveernnn LoCal EPISOUES ....coiiiiiieiiiii ettt 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-2—.08 ........cccceen. Other SOUICES ......ooiiiiiiiiiiieie e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-2—.09 .....c.ccceveenns Other Authority Not Affected .........ccoceeeveiieeiiee e 06/22/89 | 03/19/90
55 FR 10062

Chapter No. 335-3-3 Control of Open Burning and Incineration

Section 335-3-3-.01 ......cccceeueeen. OPEN BUIMING oottt e e 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-3-.02 .....ccccveennne INCINEIALOIS ...ttt 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-3-.03 ........cceeeen. Incineration of Wood, Peanut, and Cotton Ginning Waste ....... 08/10/00 | 12/08/00
65 FR 76940

Chapter No. 335-3-4 Control of Particulate Emissions

Section 335-3-4—.01 ........cceeneee. Visible EMISSIONS ......oviiiiiiiiiiiiitcee e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-4—.02 ........ccceeueeen. Fugitive Dust and Fugitive EMISSIONS .........ccoeveiiiiiiniinicennenn 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-4-.03 .......ccccveenne Fuel Burning EQUIPMENT ......ccuiiiiiiiiiieee e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-4-.04 .......ccoueenn Process Industries—General ...........cccoeeiiieiniieiniiee e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-4—.05 ........cceeeen. Small Foundry CUpOola ........ccceeviiiiiiiiieieseesee e 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-4—.06 .........cccc..... (070)100] 2 I €113 USSP TROPR 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-4—.07 .....cccccoeeneen. Kraft PUlDp MillS ....ooviiiiiiie e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-4-.08 ........ccceene W00d Waste BOIlEIS .......ccocoiiiiiiiiiiiie e 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-4—.09 ........ccceeen. COKE OVENS ..ottt 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-4—.10 .......ccceeueeen. Primary Aluminum PIants .........ccoccoiiiniiiiiiieeneeeeee e 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-4-.11 .......cccveenne Cement PlantS .......oooiiioiiiee e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-4—.12 ........cceeueeen. Xylene Oxidation ProCeSS .........ccoveiiiiiiiienieeiee e 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-4-.13 .......ccceveenns SINtering PIANTS .....oviiiiiieccie e e e 06/22/89 | 03/19/90

55 FR 10062
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Section 335-3-4—-.14 ........cccc.e.. Grain ElBVALOrS ........ccocviiiiiiieiiieiee e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-4—.15 .......ccceeeen. Secondary Lead Smelers ........cccooevviiiiienieenie e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-4—-.17 ....ccccocreeenn Steel Mills Located in Etowah County ..........ccccoeoeviniieeiniineennns 10/15/96 | 06/06/97
62 FR 30991
Chapter No. 335-3-5 Control of Sulfur Compound Emissions
Section 335-3-5-.01 .......ccceeennen Fuel COMDBUSHIONS ......ooiiiiiiieie e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-5-.02 ........cceeeen. Sulfuric ACId PIANES .......cooiiiiiiiiiiicice e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-5-.03 .......cccceeeen. Petroleum Production ...........cccevieiiiiiiienieeesec e 08/10/00 | 12/08/00
65 FR 76940
Section 335-3-5—-.04 ........ccouenen. Kraft PUlp MillS ....coooiiiiiiieee e 08/10/00 | 12/08/00
65 FR 76940
Section 335-3-5-.05 .......cccoeeenne Process Industries—General ...........cccoeeviiieiniiieenieee e 06/22/89 | 03/19/90
55 FR 10062
Chapter No. 335-3-6 Control of Organic Emissions
Section 335-3-6—.01 .........ccccueee. APPLICADINILY oo 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.02 .........cceeueee. VOC Water Separation ..........cccoceeeeeeneerieenieenreesiee e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.03 .........cceeeuen. Loading and Storage of VOC ........cccceviiiiiiiieeiieiee e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.04 .........cceene Fixed-Roof Petroleum Liquid Storage Vessels ..........cccocceeennnen. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.05 .........ccceeee. Bulk Gasoline PIants ..........cccocveriiiiiiiiieiciecsec e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.06 .........c.cc...... Bulk Gasoline Terminals ..........cccoceeiiiiiiiniiieeseceee e 08/10/00 | 12/08/00
65 FR 76940
Section 335-3-6—.07 .......ccceeneen. Gasoline Dispensing Facilities—Stage | ........c.cccocveviinieennennne. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6-.08 ........cccveenne Petroleum Refinery SOUICES .......ccccevviieeiiiieesiiieesiee e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.09 ........ccccee. Pumps and COMPIrESSOrS ......ccceevveeiiiiiieireereesiee e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.10 .........ccccueee. Ethylene Producing PIants .........cccccooeiiiiiiiiiniiciiccnec e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.11 .......ccceeennee SUIface COALING .....ooiiiiieiiiiie et e e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.12 ........cccueennn Solvent Metal Cleaning ........coocveeiiiieiiiii e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.13 ........cceeeen. Cutback ASPhalt .........ccooiiiiiie e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.14 ........cceeueee. Petition for Alternative CONtrolS ..........cccevvirieeniiiiiieniieeennn 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.15 ........cceeeen. Compliance Schedules ...t 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.16 .........cccc...... Test Methods and Procedures ..........cocoocveevviiiienicniicneeiieee 08/10/00 | 12/08/00
65 FR 76940
Section 335-3-6—.17 .......ccveennn Manufacture of Pneumatic TiresS .......cccccvviieiniiieiniee e 10/15/95 | 06/06/97
62 FR 30991
Section 335-3-6-.18 ........cceenne Manufacture of Synthesized Pharmaceutical Products ............. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.19 ........cceeeuen. Reserved
Section 335-3-6—.20 ........ccceeennee Leaks from Gasoline Tank Trucks and Vapor Collection Sys- 10/15/96 | 06/06/97
tems. 62 FR 30991
Section 335-3-6—.21 ........ccueennnn Leaks from Petroleum Refinery Equipment ............cccccoiieeennnen. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.22 .......ccceeeeen. GraphiC AMS ..eiiiieeieie e e s 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6-.23 .......ccceveeennn Petroleum Liquid Storage in External Floating Roof Tanks ...... 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.24 .......ccecue.en. APPICADIIILY e 10/15/96 | 06/06/97

62 FR 30991
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Section 335-3-6—-.25 ........cceeeen. VOC Water Separation ..........cccccveevieneeiieenienreesiee e see e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.26 .........ccceueee.. Loading and Storage of VOC ........cccceviiieiiinieenic e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.27 .....cccceueernn Fixed-Roof Petroleum Liquid Storage Vessels ...........ccccceevnen. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.28 ........ccccueene Bulk Gasoline PIants .........c.cccocieiiiiiiiiiieiiccescee e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.29 .........cceeeen. Gasoline Terminals ........ccccovieiiiiiiii e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.30 .......ccceeeen. Gasoline Dispensing Facilities Stage | .......ccccooevvveiieniiecneennne. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.31 .......cccoueennn Petroleum Refinery SOUICES ........cccoviiieiiiiiiiniie e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.32 .....ccccveennn SUrface COaLING .....oooiuiieiiiiee ettt 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.33 .......ccceeeeen. Solvent Metal ClIeaning .........cccccveeueiiiiiiienieeee e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.34 .......ccceeeen. Cutback ASPhalt .........ccoiiiiiiie e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6-.35 ........cceeee. Petition for Alternative COoNntrols ............cccccvviiiniiiiiiiiniieen 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.36 ........ccceeenne Compliance Schedules ..o 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.37 ......ccceeenn. Test Methods and Procedures ..........cccoovveviiniienieniecnecineenns 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—-.38 ........cc.eneen. Manufacture of Pneumatic Tires ........c.ccovvienienieninicnenecnene 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.39 ......ccceeeennn Manufacture of Synthesized Pharmaceutical Products ............. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.40 ........cccecueene Reserved
Section 335-3-6—.41 ........cceenne Leaks from Gasoline Tank Trucks and Vapor Collection Sys- 10/15/96 | 06/06/97
tems. 62 FR 30991
Section 335-3-6—.42 .......ccceeeen. Leaks from Petroleum Refinery Equipment ............ccccoovviiieninnn. 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6-.43 .......ccceveenns (1= o] 1 (oY £SO 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.44 ........c..c...... Petroleum Liquid Storage in External Floating Roof Tanks ...... 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—-.45 ........ccccee. Large Petroleum Dry Cleaners .........cccocceevviririeniciiiieniiiieeien 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.46 .........ccee... Aerospace Assembly and Component and Component Coat- 06/22/89 | 03/19/09
ings Operation. 55 FR 10062
Section 335-3-6—.47 .....cccoceueernn Leaks from Coke by-Product Recovery Plant Equipment ......... 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6—.48 ........ccceeee. Emissions from Coke by-Product Recovery Plant Coke Oven 10/15/96 | 06/06/97
Gas Bleeder. 62 FR 30991
Section 335-3-6—.49 .......cceveennn Manufacture of Laminated Countertops ..........cccceevevvverrveeernnen. 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-6—.50 ........cceeeuen. Paint ManufacCture ............ccocveiiiiiiiiicicee e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-6-.53 ........cceeeeen. List of EPA Approved and Equivalent Test Methods and Pro- 06/26/91 | 09/27/91
cedures for the Purpose of Determining VOC Emissions. 58 FR 50262
Chapter No. 335-3-7 Carbon Monoxide Emissions
Section 335-3-7-.01 ........cceouenen. Metals ProducCtions .........cccocveviiieiiiieie e 06/22/89 | 03/19/90
55 FR 10062
Section 335-3-7—.02 .......cccoveneen. Petroleum ProCeSSES ........oocviiiiiiiiiiiiicee et 06/22/89 | 03/19/90
55 FR 10062
Chapter No. 335-3-8 Nitrogen Oxides Emissions
Section 335-3-8—-.01 .......ccccoenee. Standards for Portland Cement Kilns ..........cccccoeiviveiiiinninnnnnn 04/06/01 | 07/17/01
66 FR 36921
Section 335-3-8-.02 ........ccveens Nitric Acid ManufacCturing .......ccccecvueeeviiiee e 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-8-.03 .........cceeeen. NOx Emissions from Electric Utility Generating Units .............. 10/24/00 | 11/07/01

66 FR 56223




5226 Federal Register/Vol. 68, No. 22/Monday, February 3, 2003/Rules and Regulations
EPA APPROVED ALABAMA REGULATIONS—Continued
State ef-
State citation Title/subject fective EPA (?ptproval Expla-
date ate nation

Section 335-3-8-.04 ........ccceeene Standards for Stationary Reciprocating Internal Combustion 04/06/01 | 07/17/01
Engines (Reserved). 66 FR 36921

Section 335-3-8-.05 .......cccveennns NOx Budget Trading Program .........cccccceeviiieeviieesnnieessvee e 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8-.06 .........cceennee Authorized Account Representative for NOx Budget Sources 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8—.07 ........cceouenee. PEIMILS oo 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8-.08 .........ccceenee Compliance Certification ............ccocieiiiiiieiiie e 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8—-.09 ........cccenen. NOx Allowance AllOCALIONS ..........cccovireerieiieieeese e 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8-.10 .......cceeennee NOx Allowance Tracking SYStEM .......cccccoceeiriiieiniinie e 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8—.11 ........cccuenee. NOx Allowance Transfers .........cccccuvvieiiinieninieneceeeees 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8-.12 .......cccveene Monitoring and RepPOItiNg .........cocueiiiiiiieiiie e 04/06/01 | 07/17/01
66 FR 36921

Section 335-3-8-.13 .......ccceveenns Individual Unit OPt-iNS .....ocoviiieeiiiieeciie e 05/07/02 | 07/17/01
66 FR 36921

Section 335-3-8-.14 .......ccccceene New Combustion SOUICES ........ccceeiiiiiiiiiiieiie e 04/06/01 | 07/17/01
66 FR 36921

Chapter No. 335-3-9 Control Emissions From Motor Vehicles

Section 335-3-9—-.01 ........ccccuenee. Visible Emission Restriction for Motor Vehicles ............c........... 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-9-.02 .........cceeueee. Ignition System and Engine Speed .........ccccoovriiiiieniiiiiiciiees 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-9-.03 .......ccceeeen. Crankcase Ventilation SYStemMS .........cccocceeriieeiiiiiiienieneenee e 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-9-.04 ........ccceeee. Exhaust Emission Control Systems .........ccccocvevieiiiiiniinciiennens 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-9-.05 ........cceenen. Evaporative Loss Control SyStems .........cccccevveeneeiieeneeniieeninns 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-9-.06 .........c.c...... Other Prohibited ACES .......ccocieiiiiiii e 08/10/00 | 12/08/00
65 FR 76940

Section 335-3-9—-.07 ......c.cceeuvnen. EffeCtive DAte ......occveviriiieeiecee e 10/15/96 | 06/06/97
62 FR 30991

Chapter No. 335-3-12 Continuous Monitoring Requirements for Existing Sources

Section 335-3-12-.01 ................. GENETAl ..t 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-12-.02 .......ccec.... Emission Monitoring and Reporting Requirements ................... 02/17/98 | 09/14/98
63 FR 49005

Section 335-3-12-.03 ................. Monitoring System Malfunction ..........cccccceeviiiiiniciiiiee 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-12-.04 ......ccec.... Alternate Monitoring and Reporting Requirements ................... 06/22/89 | 03/19/90
55 FR 10062

Section 335-3-12—-.05 ................. Exemptions and EXtENSIONS ........c.cccoviiiiiiiniiicniceeee e 06/22/89 | 03/19/90
55 FR 10062

Chapter No. 335-3-13 Control of Fluoride Emissions

Section 335-3-13-.01 ..........c..... GENEIAl ..ot 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-13-.02 ......cccveennee Superphosphoric ACid Plants .........cccccovvvveeiieeesiiie e ssiie e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-13-.03 .......ccceenne Diammonium Phosphate Plants ..........cccccooiiiiiiiniiiieeeen, 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-13-.04 ......ccveenn. Triple Superphosphoric Plants ..........ccccoeveeiiiiee e 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-13-.05 .......cceennee Granular Triple Superphosphoric Storage Facilities .................. 10/15/96 | 06/06/97
62 FR 30991

Section 335-3-13-.06 .......cc.c...... Wet Process Phosphoric Acid Plants .........cccccccevviveeviieeciiinen, 10/15/96 | 06/06/97

62 FR 30991
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Chapter No. 335-3-14 Air Permits
Section 335-3-14-.01 ................ General ProViSIONS .........cocuiiiiieiieiiiciie et 02/17/98 | 09/14/98
63 FR 49008
Section 335-3-14-.02 ................ Permit ProCeAUrES .........ccoiiiiiiiiiiiiiie et 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-14-.03 ............... Standards for Granting Permits ...........ccccceeeeiiiiiiiniiniieneee, 08/10/96 | 12/02/00
65 FR 76940
Section 335-3-14-.04 ................ Air Permits Authorizing Construction in Clean Air Areas (pre- 02/05/02 | 04/20/02
vention of Significant Deterioration (PSD)). 67 FR 17288
Section 335-3-14-.05 ................ Air Permits Authorizing Construction in or Near Nonattainment 08/10/00 | 12/02/00
Areas. 65 FR 76940
Chapter No. 335-3-15 Synthetic Minor Operating Permits
Section 335-3-15-.01 ................ DefinitioNS .....coiiiiiiiic 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-15-.02 ................ General ProviSIONS ........cccccoiiieiieiiis e 08/10/00 | 12/02/00
65 FR 76940
Section 335-3-15-.03 ................ APPHCADIIILY oo 11/23/93 | 10/20/94
59 FR 52916
Section 335-3-15-.04 ................ Synthetic Minor Operating Permit Requirements ............cc....... 10/15/96 | 06/06/97
62 FR 30991
Section 335-3-15-.05 ................ Public PartiCipation ...........cccoceeiiiiiiiiieee e 10/15/96 | 06/06/97
62 FR 30991
Chapter No. 335-3-17 Conformity of Federal Actions to State Implementation Plans
Section 335-3-17-.01 ......coe..... Transportation CoNfOrMIty ........cccceevievresiiieescie e 03/27/98 | 05/11/00
65 FR 30361
Section 335-3-17-.02 ......ccoe.... General CoNfOrMILY ...c.vvvevciee e eree e e 03/27/98 | 05/11/00
65 FR 30361
Chapter No. 335-3-20 Control of Fuels
Section 335-3-20-.01 ................ DefiNitiONS ..oeeiiiiiciie 10/24/00 | 11/07/01
66 FR 56219
Section 335-3-20-.02 ................ Control of FUEIS ... 10/24/00 | 11/07/01
66 FR 56219
Section 335-3-20-.03 ................ Recordkeeping, Reporting, and Testing .........ccccceevcveenvincnienenen. 10/24/00 | 11/07/01
66 FR 56219
(d) EPA approved Alabama source
specific requirements.
EPA APPROVED ALABAMA SOURCE-SPECIFIC REQUIREMENTS
Name of source Permit No. State effective date EPA approval date Explanation
None.
(e) EPA approved Alabama non-regulatory provisions.
EPA APPROVED ALABAMA NON-REGULATORY PROVISIONS
: : State submittal
. Applicable geographic or : ;
Name of nonregulatory SIP provision nonattainment area date/c(‘eafft(;ctlve EPA approval date Explanation
Birmingham 1990 Baseline Emissions Inventory ........... Birmingham Ozone Non- 11/13/92 | 06/04/99
attainment Area. 64 FR 29961
Alabama Interagency Transportation — Conformity | ........ccccoviiiiiiieniiniicnnens 01/20/00 | 05/11/00
Memorandum of Agreement. 65 FR 30362
Alabama Fuel Waiver Request-Appendix Il of Attain- | Birmingham Ozone Non- 12/01/00 | 11/07/01
ment Demonstration of the 1-hour NAAQS for Ozone attainment Area. 66 FR 56220
for the Birmingham Nonattainment Area.
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: : State submittal
- Applicable geographic or : ;
Name of nonregulatory SIP provision nonattainment area date/C‘eEthzctlve EPA approval date Explanation
Attainment Demonstration of the 1-hour NAAQS for | Birmingham Ozone Non- 2/01/00 | 11/07/01
Ozone for the Birmingham Nonattainment Area. attainment Area 1. 66 FR 56224

[FR Doc. 03—2172 Filed 1-31-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD129/130-3089a; FRL—7437-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to Volatile
Organic Compound Requirements
From Specific Processes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Maryland State Implementation Plan
(SIP). The revisions consist of two (2)
amendments to Maryland’s air pollution
control regulations governing specific
processes on volatile organic compound
(VOC) requirements. The revisions
pertain to alternative method of
compliance and good operating
practices. EPA is fully approving these
revisions in accordance with the
requirements of the Clean Air Act.
DATES: This rule is effective on April 4,
2003 without further notice, unless EPA
receives adverse written comments by
March 5, 2003. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Written comments should
be mailed to Walter K. Wilkie, Acting
Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Washington, DC 20460;

and Maryland Department of the
Environment, 1800 Washington Blvd.,
Suite 730, Baltimore, Maryland 21230.
FOR FURTHER INFORMATION CONTACT:
Betty Harris at (215) 814—2168, or by e-
mail at harris.betty@epa.gov. Please note
that while questions may be posed via
telephone and e-mail, formal comments
must be submitted in writing, as
indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION:

I. Background

On November 20, 2001 and December
6, 2001, the State of Maryland submitted
a formal revision to its State
Implementation Plan (SIP). The SIP
revision submitted by the Maryland
Department of the Environment (MDE)
consists of amended volatile organic
compound (VOC) requirements to
specific processes in the Code of
Maryland Administrative Regulations
(COMAR 26.11.19).

II. Summary of SIP Revision

A. On November 20, 2001, MDE
submitted an amendment to COMAR
26.11.19.02B(2)(d). This amendment
provides an alternative method for a
source to achieve compliance with VOC
requirements. The amendment allows
sources that are subject to VOC limits in
coatings or inks or other similar
products, to reduce emissions by using
water-based coatings, resins, inks, or
similar products that contain less than
twenty-five percent VOC by volume of
the volatile portion of the product. This
amendment was published in the MDE
Register on January 30, 1998, and a
public hearing was held on March 4,
1998. The amendment was adopted on
April 9, 1998, and became effective on
May 4, 1998.

B. On December 6, 2001, MDE
submitted COMAR 26.11.19.021. MDE
expanded this rule to include good
operating practices, equipment cleanup
procedures and VOC storage tank vapor
control requirements to reduce VOC
emissions from any source presently
subject to any VOC emission standard,
limitation or requirement. The
expanded rule was published in MDE
Register on September 21, 2001, and a
public hearing was held on October 23,
2001. The rule was adopted on

November 6, 2001 and became effective
on December 10, 2001.

II1. Final Action

EPA is approving SIP revisions
submitted by MDE on November 20,
2001 and December 6, 2001,
respectively, the amendments to the
VOC requirements [COMAR
26.11.19.02B(2)(d), COMAR
26.11.19.021I] concerning an alternative
method of compliance for specific VOC
processes; good operating practices,
equipment cleanup, and VOC storage.
EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on April 4, 2003 without
further notice unless EPA receives
adverse comment by March 5, 2003. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Regulatory Assessment

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
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requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 4, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action pertains to Maryland’s
amendments to volatile organic
compound requirements from specific
processes and may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: December 31, 2002.

Thomas C. Voltaggio,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland
2. Section 52.1070 is amended by

adding paragraphs (c)(174) and (c)(175)
to read as follows:

§52.1070 Identification of plan.
* * * * *
(C) * % %

(174) Revisions to the Maryland State
Implementation Plan submitted on
November 20, 2001, by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter dated November 20, 2001
from the Maryland Department of the
Environment transmitting a revision to
Maryland State Implementation Plan
concerning an alternative method for a
source to achieve compliance with
volatile organic compound (VOC)
requirements for specific processes.

(B) Revisions to Code of Maryland
Administrative Regulation (COMAR)
26.11.19.02B (Applicability,
Determining Compliance, Reporting and
General Requirements—Method of
Compliance), effective May 4, 1998,
which revises paragraph .02B(2)(c), adds
a new paragraph .02B(2)(d), and
renumbers former paragraph .02B(2)(d)
as .02B(2)(e).

(ii) Additional Material.—Remainder
of the State submittal pertaining to the
revision listed in paragraph (c)(174)(i) of
this section.

(175) Revisions to the Maryland State
Implementation Plan submitted on
December 6, 2001, by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter dated December 6, 2001
from the Maryland Department of the
Environment transmitting additions to
Maryland’s State Implementation Plan,
concerning good operating practices,
equipment cleanup procedures, and
volatile organic compound (VOC)
storage tank vapor control requirements
for specific processes.

(B) Addition of Code of Maryland
Administrative Regulation (COMAR)
26.11.19.021—(Applicability,
Determining Compliance, Reporting and
General Requirements—Good Operating
Practices, Cleanup, and VOC Storage),
effective December 10, 2001.

(ii) Additional Material. —Remainder
of the State submittal pertaining to the
revision listed in paragraph (c)(175)(i) of
this section.

[FR Doc. 03—2434 Filed 1-31-03; 8:45 am]|
BILLING CODE 6560-50-P
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NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1804, 1827, 1835, and
1852

RIN 2700-AC33

Scientific and Technical Reports

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: This final rule adopts with
changes the proposed rule published in
the Federal Register on November 14,
2001. This final rule amends the NFS to
clarify the review requirements for data
produced under research and
development (R&D) contracts, including
data contained in final reports, and the
review requirements for final reports
prior to inclusion in NASA’s Center for
AeroSpace Information (CASI) scientific
and technical information (STI)
database.

EFFECTIVE DATE: February 3, 2003.

FOR FURTHER INFORMATION CONTACT:
Celeste Dalton, NASA Headquarters,
Office of Procurement, Contract
Management Division (Code HK), (202)
358-1645, e-mail: cdalton@hq.nasa.gov.

SUPPLEMENTARY INFORMATION:
A. Background

NFS clause 1852.235-70, Center for
Aerospace Information—Final Scientific
and Technical Reports, is required in all
R&D contracts. Paragraph (e) of the
current NFS clause 1852.235-70
requires that contractors not release the
final report required under the contract,
outside of NASA, until a document
availability authorization (DAA) review
has been completed by NASA and
availability of the report has been
determined. The DAA review completed
by NASA is intended to ensure that
NASA disseminates NASA scientific
and technical information (STI) in a
manner consistent with U.S. laws and
regulations, Federal information policy,
intellectual property rights, technology
transfer protection requirements, and
budgetary and technological limitations.
The DAA review process applies only to
the publication and dissemination of
NASA STI by NASA or under the
direction of NASA.

This final report review requirement
has been incorrectly interpreted by
some university contractors as
restricting their right to publish any of
the data produced under the contract
that may be included in the Final Report
until NASA has completed its DAA
review. The intent of paragraph (e) is to
restrict only the release of the “The

Final Report” as delivered under the
contract until NASA completes its DAA
review and availability of the report has
been determined. This clause normally
does not restrict the contractor’s ability
to publish, or otherwise disseminate,
data produced during the performance
of the contract, including data contained
in the Final Report, as provided under
FAR clause 52.227-14, Rights in Data—
General. However, in certain limited
situations, contract requirements may
include research activity that will result
in data subject to export control,
national security restrictions, or other
restrictions designated by NASA, or
may require that the contractor receives
or is given access to data that includes
restrictive markings, e.g., proprietary
information of others. In these
circumstances, NASA requires a review
of data produced under the contract,
before the contractor may publish,
release, or otherwise disseminate the
data.

This final rule clarifies the above by—

(a) Revising the existing clause,
1852.235-70, to delete reference to the
submission of the final report. This
revised clause is titled “Center for
Aerospace Information,” and advises
contractors of the services provided by
CASI;

(b) Establishing a new clause
1852.235-73, Final Scientific and
Technical Reports, that requires
submission of a final report; states that
the contractor may publish, or otherwise
disseminate, data produced during the
performance of the contract, including
data contained in the final report,
without prior review by NASA; and
retains restriction on release of the final
report as delivered under the contract
until NASA has completed its DAA
review;

(c) Establishing an Alternate I to the
new 1852.235-73 clause, for use in
contracts for fundamental research in
which the contractor may publish, or
otherwise disseminate, data produced
during performance of the contract,
including the final report, without prior
review by NASA;

(d) Establishing an Alternate II to the
new 1852.235-73 clause, for use in
contracts in which data resulting from
the research activity may be subject to
export control, national security
restrictions or other restrictions
designated by NASA, or, to the extent
the contractor receives or is given access
to data that includes restrictive
markings, may include proprietary
information of others, and thus will
require NASA review before the
contractor may publish, release, or
otherwise disseminate data produced
during the performance of the contract;

(e) Establishing a new clause
1852.235-74, Additional Reports of
Work—Research and Development, for
use in contracts in which monthly,
quarterly and other reports in addition
to the Final Report may be considered
necessary for monitoring contract
performance; and

(f) Moving the coverage for Reports of
Work from Part 1827, Patents, Data, and
Copyrights, to 1835, Research and
Development Contracting, by deleting
section 1827.406—70, Reports of Work,
and adding §§ 1835.010, Scientific and
technical reports, and 1835.011, Data.

NASA published a proposed rule in
the Federal Register on November 14,
2001 (66 FR 57028). Public comments
were received from one association. The
comments suggested a change to the
prescription for use of Alternate I to
1852.235-73 and objected to the
inclusion of “information disclosing an
invention in which the government may
have rights”” as an example of when it
would be appropriate to use the
proposed clause 1852.235-75, Review of
Final Scientific and Technical Reports
and Other Data. The comments were
considered in formulation of this final
rule. NASA is adopting the proposed
rule as final with changes. The changes:
(a) Modity, for consistency, the clause
proscription for use of Alternate I to
1852.235-73; (b) delete the previously
proposed clause 1852.235-75; (c) revise
Alternate II of the new clause 1852.235—
73 to include language from the deleted
clause, and modifies that language to
delete reference to “information
disclosing an invention in which the
government may have rights” since the
FAR Patent Rights clause (52.227-11)
requires the contractor to disclose
inventions to the government, but does
not restrict the publication of
information disclosing an invention; (d)
encourage electronic submission of
reports; and (e) align the submission of
documents with existing internal review
procedures. Finally, this final rule
amends an address in section 1804.202.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
final rule is not a major rule under 5
U.S.C. 804.

B. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small
business entities within the meaning of
the Regulatory Flexibility Act (5 U.S.C.
601, et seq.), because these changes only
clarify existing rights and
responsibilities relating to release of
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data produced in performance of a
contract.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
NFS do not impose any recordkeeping
or information collection requirements,
or collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 1804,
1827, 1835, and 1852

Government procurement.

Tom Luedtke,
Assistant Administrator for Procurement.

Accordingly, 48 CFR Parts 1804, 1827,
1835, and 1852 are amended as follows:
1. The authority citation for 48 CFR
Parts 1804, 1827, 1835, and 1852

continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1804—ADMINISTRATIVE
MATTERS

2. Revise section 1804.202 to read as
follows:

1804.202 Agency distribution
requirements.

In addition to the requirements in
FAR 4.201, the contracting officer shall
distribute one copy of each R&D
contract, including the Statement of
Work, to the NASA Center for
AeroSpace Information (CASI),
Attention: Acquisitions Collections
Development Specialist, 7121 Standard
Drive, Hanover, MD 21076-1320.

PART 1827—PATENTS, DATA, AND
COPYRIGHTS

1827.406-70
3. Remove section 1827.406-70.

[Removed]

PART 1835—RESEARCH AND
DEVELOPMENT CONTRACTING

4. Add sections 1835.010 and
1835.011 to read as follows:

1835.010 Scientific and technical reports.

(a)() Final reports. Final reports must
be furnished by contractors for all R&D
contracts. The final report should
summarize the results of the entire
contract, including recommendations
and conclusions based on the
experience and results obtained. The
final report should include tables,
graphs, diagrams, curves, sketches,
photographs, and drawings in sufficient
detail to explain comprehensively the
results achieved under the contract. The

final report should comply with
formatting and stylistic guidelines
contained in NPG 2200.2A, Guidelines
for Documentation, Approval, and
Dissemination of NASA Scientific and
Technical Information. Electronic
formats for submission of reports should
be used to the maximum extent
practical. When reports are submitted
electronically, the contracting officer
should also request the submission of a
paper copy of the report that could be
used to validate items such as math and
symbols that can be transposed due to
font substitution or other electronic
transmission problems. Information
regarding appropriate electronic formats
for final reports is available from center
STI/Publications Managers or the NASA
Center for AeroSpace Information
(CASI) at http://www.sti.nasa.gov under
“Publish STI—Electronic File Formats.”

(ii) In addition to the final report
submitted to the contracting officer, the
contractor shall concurrently provide
CASI and the center STI/Publications
Manager with a copy of the letter
transmitting the final report to the
contracting officer.

(iii) It is NASA policy to provide the
widest practicable and appropriate
dissemination of scientific and technical
information (STI) derived from NASA
activities, including that generated
under NASA research and development
contracts. One mechanism for
disseminating NASA STI is through
CASI. Before approving a final report
delivered under a contract for inclusion
in the CASI repository, NASA must
complete a document availability
authorization (DAA) review. The DAA
review is intended to ensure that NASA
disseminates NASA STI in a manner
consistent with U.S. laws and
regulations, federal information policy
and publication standards, intellectual
property rights, technology transfer
protection requirements, and budgetary
and technological limitations. NASA
Form 1676, NASA Scientific and
Technical Document Availability
Authorization (DAA), or a center-
specific version of this form, is used to
complete this review. The DAA review
process applies to the publication and
dissemination of NASA STI by NASA or
under the direction of NASA. The final
report, as delivered under the contract,
must not be released outside of NASA
until NASA’s DAA review has been
completed and the availability of the
document has been determined by
NASA.

(iv) Additional reports of work. In
addition to the final report required by
paragraph (a)(i) of this section, the
contracting officer, in consultation with
the program or project manager, should

consider the desirability of requiring
periodic reports and reports on the
completion of significant units or
phases of work for monitoring contract
performance. Any additional reports
must be included in the clause at
1852.235-74 as a contract deliverable.
(See FAR 27.403.)

(v) Upon receipt of the final report, or
any additional reports required by
1852.235-74 if included in the contract,
the contracting officer shall forward the
reports to the contracting officer’s
technical representative (COTR) for
review and acceptance. The COTR shall
ensure that the DAA review is initiated
upon acceptance of the final report or
any additional reports that NASA elects
to publish or release outside of NASA
or present at internal meetings at which
foreign nationals may be present. Upon
completion of the DAA review, the
COTR shall ensure that the DAA-
approved STI and the original approved
DAA form are sent to the center STI/
Publication Manager. The contractor
should be advised of the final
availability determination. These
responsibilities should be included in
the COTR Delegation, NASA Form 1634.

(b) The final report shall include a
completed Report Documentation Page,
Standard Form (SF) 298, as the final
page of the report.

1835.011 Data.

(a) In addition to any reports required
by 1835.010, the contracting officer
shall specify what additional data,
(type, quantity, and quality) is required
under the contract, for example,
presentations, journal articles, and
seminar notes. (See FAR 27.403.)

5. Revise Section 1835.070 to read as
follows:

1835.070 NASA contract clauses and
solicitation provision.

(a) The contracting officer shall insert
the clause at 1852.235-70, Center for
AeroSpace Information, in all research
and development contracts, and
interagency agreements and cost-
reimbursement supply contracts
involving research and development
work.

(b) The contracting officer shall insert
the clause at 1852.235-71, Key
Personnel and Facilities, in contracts
when source selection has been
substantially predicated upon the
possession by a given offeror of special
capabilities, as represented by key
personnel or facilities.

(c) The contracting officer shall
ensure that the provision at 1852.235—
72, Instructions for Responding to
NASA Research Announcements, is
inserted in all NRAs. The instructions
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may be supplemented, but only to the
minimum extent necessary.

(d) The contracting officer shall insert
the clause at 1852.235-73, Final
Scientific and Technical Reports, in all
research and development contracts,
and in interagency agreements and cost-
reimbursement supply contracts
involving research and development
work.

(1) The contracting officer, after
consultation with and concurrence of
the program or project manager and the
center Export Control Administrator,
shall insert the clause with its Alternate
I when the contract includes
“fundamental research” as defined at 22
CFR 120.11(8) and no prior review of
data, including the final report,
produced during the performance of the
contract is required for export control or
national security purposes before the
contractor may publish, release, or
otherwise disseminate the data.

(2) The contracting officer, after
consultation with and concurrence by
the program or project manager and
where necessary the center Export
Control Administrator, shall insert the
clause with its Alternate II, when prior
review of all data produced during the
performance of the contract is required
before the contractor may publish,
release, or otherwise disseminate the
data. For example, when data produced
during performance of the contract may
be subject to export control, national
security restrictions, or other
restrictions designated by NASA; or, to
the extent the contractor receives or is
given access to data that includes
restrictive markings, may include
proprietary information of others.

(e) The contracting officer shall insert
a clause substantially the same as the
clause at 1852.235-74, Additional
Reports of Work—Research and
Development, in all research and
development contracts, and in
interagency agreements and cost-
reimbursement supply contracts
involving research and development
work, when periodic reports, such as
monthly or quarterly reports, or reports
on the completion of significant units or
phases of work are required for
monitoring contract performance. The
clause should be modified to reflect the
reporting requirements of the contract
and to indicate the timeframe for
submission of the final report.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

6. Revise section 1852.235-70 to read
as follows:

1852.235-70 Center for AeroSpace
Information.

As prescribed in 1835.070(a), insert
the following clause:

Center for Aerospace Information (Feb,
2003.)

(a) The Contractor should register with and
avail itself of the services provided by the
NASA Center for AeroSpace Information
(CAS]) (http://www.sti.nasa.gov) for the
conduct of research or research and
development required under this contract.
CASI provides a variety of services and
products as a NASA repository and database
of research information, which may enhance
contract performance.

(b) Should the CASI information or service
requested by the Contractor be unavailable or
not in the exact form necessary by the
Contractor, neither CASI nor NASA is
obligated to search for or change the format
of the information. A failure to furnish
information shall not entitle the Contractor to
an equitable adjustment under the terms and
conditions of this contract.

(c) Information regarding CASI and the
services available can be obtained at the
Internet address contained in paragraph (a) of
this clause or at the following address: Center
for AeroSpace Information (CASI), 7121
Standard Drive, Hanover, Maryland 21076—
1320, E-mail: help@sti.nasa.gov, Phone: 301—
621-0390, Fax: 301-621-0134.

(End of clause)

7. Add sections 1852.235-73 and
1852.235-74 to read as follows:

1852.235-73 Final Scientific and Technical
Reports.

As prescribed in 1835.070(d) insert
the following clause:

Final Scientific and Technical Reports (Feb,
2003.)

(a) The Contractor shall submit to the
Contracting Officer a final report that
summarizes the results of the entire contract,
including recommendations and conclusions
based on the experience and results obtained.
The final report should include tables,
graphs, diagrams, curves, sketches,
photographs, and drawings in sufficient
detail to explain comprehensively the results
achieved under the contract.

(b) The final report shall be of a quality
suitable for publication and shall follow the
formatting and stylistic guidelines contained
in NPG 2200.2A, Guidelines for
Documentation, Approval, and
Dissemination of NASA Scientific and
Technical Information. Electronic formats for
submission of reports should be used to the
maximum extent practical. Before
electronically submitting reports containing
scientific and technical information (STI)
that is export-controlled or limited or
restricted, contact the Contracting Officer to
determine the requirements to electronically
transmit these forms of STI. If appropriate
electronic safeguards are not available at the
time of submission, a paper copy or a CD—
ROM of the report shall be required.
Information regarding appropriate electronic
formats for final reports is available at http:/

/www.sti.nasa.gov under ‘“Publish STI—
Electronic File Formats.”

(c) The last page of the final report shall
be a completed Standard Form (SF) 298,
Report Documentation Page.

(d) In addition to the final report submitted
to the Contracting Officer, the Contractor
shall concurrently provide to the Center ST1/
Publication Manager and the NASA Center
for AeroSpace Information (CASI) a copy of
the letter transmitting the final report to the
Contracting Officer. The copy of the letter
shall be submitted to CASI at the following
address: Center for AeroSpace Information
(CASI), Attn: Acquisitions Collections
Development Specialist, 7121 Standard
Drive, Hanover, Maryland 21076-1320.

(e) In accordance with paragraph (d) of the
Rights in Data—General clause (52.227-14) of
this contract, the Contractor may publish, or
otherwise disseminate, data produced during
the reports required by 1852.235-74 when
included in the contract, without prior
review by NASA. The Contractor is
responsible for reviewing publication or
dissemination of the data for conformance
with laws and regulations governing its
distribution, including intellectual property
rights, export control, national security and
other requirements, and to the extent the
contractor receives or is given access to data
necessary for the performance of the contract
which contain restrictive markings, for
complying with such restrictive markings.
Should the Contractor seek to publish or
otherwise disseminate the final report, or any
additional reports required by 1852.235-74 if
applicable, as delivered to NASA under this
contract, the Contractor may do so once
NASA has completed its document
availability authorization review, and
availability of the report has been
determined.

Alternate I (FEB 2003)

As prescribed by 1835.070(d)(1), insert the
following as paragraph (e) of the basic clause:

(e) The data resulting from this research
activity is “fundamental research” which
will be broadly shared within the scientific
community. No foreign national access or
dissemination restrictions apply to this
research activity. The Contractor may
publish, release, or otherwise disseminate
data produced during the performance of this
contract, including the final report, without
prior review by NASA for export control or
national security purposes. However, NASA
retains the right to review the final report to
ensure that proprietary information, which
may have been provided to the Contractor, is
not released without authorization and for
consistency with NASA publication
standards. Additionally, the Contractor is
responsible for reviewing any publication,
release, or dissemination of the data for
conformance with other restrictions
expressly set forth in this contract, and to the
extent it receives or is given access to data
necessary for the performance of the contract
which contain restrictive markings, for
compliance with such restrictive markings.

Alternate II (FEB 2003)

As prescribed by 1835.070(d)(2), insert the
following as paragraph (e) of the basic clause:
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(e) Data resulting from this research
activity may be subject to export control,
national security restrictions or other
restrictions designated by NASA; or, to the
extent the Contractor receives or is given
access to data necessary for the performance
of the contract which contain restrictive
markings, may include proprietary
information of others. Therefore, the
Contractor shall not publish, release, or
otherwise disseminate, except to NASA, data
produced during the performance of this
contract, including data contained in the
final report and any additional reports
required by 1852.235-74 when included in
the contract, without prior review by NASA.
Should the Contractor seek to publish,
release, or otherwise disseminate data
produced during the performance of this
contract, the Contractor may do so once
NASA has completed its document
availability authorization review and the
availability of the data has been determined.

(End of clause)

1852.235-74 Additional Reports of Work—
Research and Development.

As prescribed in 1835.070(e), insert a
clause substantially the same as the
following:

Additional Reports of Work—Research and
Development (FEB 2003)

In addition to the final report required
under this contract, the Contractor shall
submit the following report(s) to the
Contracting Officer:

(a) Monthly progress reports. The
Contractor shall submit separate monthly
reports of all work accomplished during each
month of contract performance. Reports shall
be in narrative form, brief, and informal.
They shall include a quantitative description
of progress, an indication of any current
problems that may impede performance,
proposed corrective action, and a discussion
of the work to be performed during the next
monthly reporting period.

(b) Quarterly progress reports. The
Contractor shall submit separate quarterly
reports of all work accomplished during each
three-month period of contract performance.
In addition to factual data, these reports

should include a separate analysis section
interpreting the results obtained,
recommending further action, and relating
occurrences to the ultimate objectives of the
contract. Sufficient diagrams, sketches,
curves, photographs, and drawings should be
included to convey the intended meaning.

(c) Submission dates. Monthly and
quarterly reports shall be submitted by the
15th day of the month following the month
or quarter being reported. If the contract is
awarded beyond the middle of a month, the
first monthly report shall cover the period
from award until the end of the following
month. No monthly report need be submitted
for the third month of contract effort for
which a quarterly report is required. No
quarterly report need be submitted for the
final three months of contract effort since
that period will be covered in the final
report. The final report shall be submitted
within days after the completion of the
effort under the contract.

(End of clause)

[FR Doc. 03—2435 Filed 1-31-03; 8:45 am]
BILLING CODE 7510-01—P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

Business Loan Program

AGENCY: U.S. Small Business
Administration.

ACTION: Advance notice of proposed
rulemaking (ANPRM); notice of
extension of the comment period.

SUMMARY: By means of an advance
notice of proposed rulemaking
(ANPRM), the U.S. Small Business
Administration (SBA) is requesting
comments addressing the Certified
Development Company (CDC) Loan
Program (the “CDC Program” or the
504 Program”). After a review of the
comments, SBA will consider proposing
amendments to existing program
regulations that will improve overall
program management.

SBA is revisiting the 504 Program
policies as a prudent management
exercise in light of major changes in the
economy, the financial services
industry, technology, and in CDCs’
operations since the program’s
inception in 1980. The review has also
been prompted by SBA’s on-going
discussions with the 504 industry and
by specific requests made to SBA to
expand CDCs’ product base to include
7(a) loans or Small Business Investment
Companies. In particular, SBA is
seeking comments on the following:
Whether the 504 Program is meeting its
statutory purpose as defined in section
501(a) of the Small Business Investment
Act; the appropriate long-term goals and
annual performance measures for the
program given its statutory requirement;
the appropriate data elements required
to assure solid program oversight while
minimizing public data collection
burdens; operational or regulatory
impediments to providing long-term
financing in rural or urban areas; and
programmatic changes that could
increase CDC competition and increase
small businesses’ access to loans.

The ANPRM is intended to stimulate
dialogue on these and other issues

pertaining to the CDC Program. The
ANPRM was published on December 6,
2002, 67 FR 72622. The comment period
closes on February 4, 2003. Because of
the broad range of topics and issues
addressed in the ANPRM, and due to
requests from the public and members
of Congress, SBA is extending the time
period for comments by an additional
30 days to March 6, 2003. We do this
because of our desire to have a
meaningful dialogue on the important
issues that seek to enhance SBA'’s efforts
to serve small businesses through the
CDC Program.

DATES: The comment period for the
ANPRM published December 6, 2002
(67 FR 72622) is extended through
March 6, 2003.

ADDRESSES: Address all comments to:
James E. Rivera, Associate
Administrator for Financial Assistance,
U.S. Small Business Administration,
409 Third Street, SW., 8th Floor,
Washington, DC 20416. Comments may
be sent by e-mail to ANPR@sba.gov.
FOR FURTHER INFORMATION CONTACT: Gail
H. Hepler, Chief, 504 Loan Policy
Branch, U.S. Small Business
Administration, 409 Third Street, SW.,
8th Floor, Washington, DC 20416.
Questions may be sent by e-mail to
gail.helpler@sba.gov or by telephone at
(202) 205—7530. This is not a toll-free
number.

Dated: January 27, 2003.
James E. Rivera,

Associate Administrator for Financial
Assistance.

[FR Doc. 03-2399 Filed 1-31-03; 8:45 am)|]
BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AF03
Small Business Size Standards;

Facilities Support Services (Including
Base Maintenance)

AGENCY: Small Business Administration
(SBA).
ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to
increase the size standard for the
Facilities Support Services industry
(North American Industry Classification
System (NAICS) code 561210) from $6

million in average annual receipts to
$30 million and the size standard for the
sub-category of Base Maintenance from
$23 million to $30 million. This
proposed revision is being made to
better define the size of businesses in
this industry that the SBA believes
should be eligible for Federal small
business assistance programs.

DATES: Comments must be received on
or before April 4, 2003.

ADDRESSES: Send written comments to
Gary M. Jackson, Assistant
Administrator for Size Standards, 409
Third Street, SW, Mail Code 6530,
Washington DC 20416; by email to
SIZESTANDARDS@sba.gov; or by
facsimile at (202) 205-6390. Upon
request, SBA will make all public
comments available to any person or
entity.

FOR FURTHER INFORMATION CONTACT:
Diane Heal, Office of Size Standards,
Office of Government Contracting and
Business Development, (202) 205-6618.

SUPPLEMENTARY INFORMATION: SBA has
received requests from firms in the
Facilities Support Services industry to
review its $6 million size standard for
this industry and the $23 million size
standard for Base Maintenance, a sub-
category of the industry. These size
standards are based on annual receipts
of the business, as described in 13 CFR
121.104. These firms argue that a size
standard increase is warranted to reflect
the size of Federal contracts issued in
this area. These contracts include a
broad spectrum of services involving
administrative support, custodial
services, facilities repair and
maintenance, and technical services,
which often are $10 million per year or
more in value. A small business can lose
its small businesses status with only one
or two contracts. Gosts on these types of
contracts have increased greater than
the general inflation rate, especially due
to changes in the mandated labor rates
under the Service Contract Act and
increased health insurance costs. The
requestors believe that to help develop
small businesses to be competitive with
large businesses in this industry, the
size standard should be increased to the
$25 million to $30 million range.

Based on a review of these issues and
data on the Facilities Support Services
industry, SBA concludes that a higher
size standard for activities in this
industry is supportable. This rule
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proposes a $30 million size standard for
all activities in the Facilities Support
Services industry. As explained below,
SBA believes that the activities
comprising this industry and the
characteristics of firms in the industry
no longer support the need for separate
size standards for Base Maintenance and
for all other facilities support activities.
SBA solicits comments on all aspects of
this proposed rule, including its
methodology and analysis. Below is a
discussion of the SBA’s size standards
methodology and the analysis leading to
the proposed $30 million size standard.

Size Standards Methodology:
Congress granted SBA discretion to
establish detailed size standards (15
U.S.C. 632(a)(2)). SBA’s Standard
Operating Procedure (SOP) 90 01 3,
“Size Determination Program”
(available on SBA’s Web site at http:/
www.sba.gov/library/soproom.html) sets
out four categories for establishing and
evaluating size standards: (1) The
structure of the industry and its various
economic characteristics, (2) SBA
program objectives and the impact of
different size standards on these
programs, (3) whether a size standard
successfully excludes those businesses
which are dominant in the industry, and
(4) other factors if applicable. Other
factors, including the impact on other
agencies’ programs, may come to the
attention of SBA during the public
comment period or from SBA’s own
research on the industry. No formula or
weighting has been adopted so that the
factors may be evaluated in the context
of a specific industry. Below is a
discussion of SBA’s analysis of the
economic characteristics of an industry,
the impact of a size standard on SBA
programs, and the evaluation of whether
a firm at or below a size standard could
be considered dominant in the industry
under review.

Industry Analysis: Section 3(a)(2) of
the Small Business Act (15 U.S.C. 632
(a)(3)), requires that size standards vary
by industry to the extent necessary to
reflect differing industry characteristics.
SBA has two “base” or “anchor” size
standards that apply to most
industries—500 employees for
manufacturing industries and $6 million
in average annual receipts for
nonmanufacturing industries. SBA
established 500 employees as the anchor
size standard for the manufacturing
industries at SBA’s inception in 1953
and shortly thereafter established a $1
million average annual receipts size
standard for the nonmanufacturing
industries. The receipts-based anchor
size standard for the nonmanufacturing
industries was adjusted periodically for
inflation so that, currently, the anchor

size standard is $6 million. Anchor size
standards are presumed to be
appropriate for an industry unless its
characteristics indicate that larger firms
have a much greater significance within
that industry than the “typical
industry.”

When evaluating a size standard, the
characteristics of the specific industry
under review are compared to the
characteristics of a group of industries,
referred to as a comparison group. A
comparison group is a large number of
industries grouped together to represent
the typical industry. It can be comprised
of all industries, all manufacturing
industries, all industries with receipt-
based size standards, or some other
logical grouping.

If the characteristics of a specific
industry are similar to the average
characteristics of the comparison group,
then the anchor size standard is
considered appropriate for the industry.
If the specific industry’s characteristics
are significantly different from the
characteristics of the comparison group,
a size standard higher or, in rare cases,
lower than the anchor size standard may
be considered appropriate. The larger
the differences between the specific
industry’s characteristics and the
comparison group’s characteristics, the
larger the difference between the
appropriate industry size standard and
the anchor size standard. SBA will
consider adopting a size standard below
the anchor size standard only when (1)
all or most of the industry
characteristics are significantly smaller
than the average characteristics of the
comparison group, or (2) other industry
considerations strongly suggest that the
anchor size standard would be an
unreasonably high size standard for the
industry under review.

The primary evaluation factors that
SBA considers in analyzing the
structural characteristics of an industry
are listed in 13 CFR 121.102 (a) and (b).
Those factors include average firm size,
distribution of firms by size, start-up
costs, and industry competition. The
analysis also examines the possible
impact of a size standard revision on
SBA’s programs as an evaluation factor.
SBA generally considers these five
factors to be the most important
evaluation factors in establishing or
revising a size standard for an industry.
However, it will also consider and
evaluate other information that it
believes relevant to the decision on a
size standard for a particular industry.
Public comments submitted on
proposed size standards are also an
important source of additional
information that SBA closely reviews
before making a final decision on a size

standard. Below is a brief description of
each of the five evaluation factors.

1. “Average firm size” is simply total
industry receipts (or number of
employees) divided by the number of
firms in the industry. If the average firm
size of an industry is significantly
higher than the average firm size of a
comparison industry group, this fact
would be viewed as supporting a size
standard higher than the anchor size
standard. Conversely, if the industry’s
average firm size is similar to or
significantly lower than that of the
comparison industry group, it would be
a basis to adopt the anchor size standard
or, in rare cases a lower size standard.

2. “Distribution of firms by size” is
the proportion of industry receipts,
employment, or other economic activity
accounted for by firms of different sizes
in an industry. If the preponderance of
an industry’s economic activity is by
smaller firms, this tends to support
adopting the anchor size standard. A
size standard higher than the anchor
size standard is supported for an
industry in which the distribution of
firms indicates that economic activity is
concentrated among the largest firms in
an industry. In this rule, SBA is
comparing the size of firms within an
industry to the size of firms in the
comparison group at which
predetermined percentages of receipts
are generated by firms smaller than a
particular size firm. For example,
assume for the industry under review
that 50 percent of total industry receipts
are generated by firms of $28.5 million
in receipts and less. This contrasts with
the comparison group (composed of
industries with the nonmanufacturing
anchor size standard of $6 million) in
which firms of $5.8 million and less in
receipts generated 50 percent of total
industry receipts. Viewed in isolation,
the higher figure for the industry under
review suggests that a size standard
higher than the nonmanufacturing
anchor size standard may be warranted.
Other size distribution comparisons in
the industry analysis include 40
percent, 60 percent, and 70 percent, as
well as the 50 percent comparison
discussed above.

3. “Start-up costs” affect a firm’s
initial size because entrants into an
industry must have sufficient capital to
start and maintain a viable business. To
the extent that firms entering into one
industry have greater financial
requirements than firms do in other
industries, SBA is justified in
considering a higher size standard. In
lieu of direct data on start-up costs, SBA
uses a proxy measure to assess the
financial burden for entry-level firms.
For this analysis, SBA has calculated
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nonpayroll costs per establishment for
each industry. This is derived by first
calculating the percent of receipts in an
industry that are either retained or
expended on costs other than payroll
costs. (The figure comprising the
numerator of this percentage is mostly
composed of capitalization costs,
overhead costs, materials costs, and the
costs of goods sold or inventoried.) This
percentage is then applied to average
establishment receipts to arrive at
nonpayroll costs per establishment (an
establishment is a business entity
operating at a single location). An
industry with a significantly higher
level of nonpayroll costs per
establishment than that of the
comparison group is likely to have
higher start-up costs, which would tend
to support a size standard higher than
the anchor size standard. Conversely, if
the industry showed a significantly
lower nonpayroll costs per
establishment when compared to the
comparison group, the anchor size
standard would be considered the
appropriate size standard.

4. “Industry competition” is assessed
by measuring the proportion or share of
industry receipts obtained by firms that
are among the largest firms in an
industry. In this proposed rule, SBA
compares the proportion of industry
receipts generated by the four largest
firms in the industry—generally referred
to as the “four-firm concentration
ratio—with the average four-firm
concentration ratio for industries in the
comparison groups. If a significant
proportion of economic activity within
the industry is concentrated among a
few relatively large producers, SBA
tends to set a size standard relatively
higher than the anchor size standard in
order to assist firms in a broader size
range to compete with firms that are
larger and more dominant in the
industry. In general, however, SBA does
not consider this to be an important
factor in assessing a size standard if the
four-firm concentration ratio falls below
40 percent for an industry under review.

5. “Impact of size standard revisions
on SBA programs” refers to the possible
impact a size standard change may have
on the level of small businesses
assistance. This assessment most often
focuses on the proportion or share of
Federal contract dollars awarded to
small businesses in the industry in
question. In general, the lower the share
of Federal contract dollars awarded to
small businesses in an industry which
receives significant Federal
procurement revenues, the greater is the
justification for a size standard higher
than the existing one.

Another factor to evaluate the impact
of a proposed size standard on SBA
programs is the volume of guaranteed
loans within an industry and the size of
firms obtaining those loans. This factor
is sometimes examined to assess
whether the current size standard may
be restricting the level of financial
assistance to firms in that industry. If
small businesses receive significant
amounts of assistance through these
programs, or if the financial assistance
is provided mainly to small businesses
much lower than the size standard, a
change to the size standard (especially
if it is already above the anchor size
standard) may not be necessary.

Elimination of Base Maintenance size
standard: Currently, there are two size
standards for activities in the Facilities
Support Services industry—$23 million
for Base Maintenance and $6 million for
all other facilities support activities. In
1966, when SBA established a size
standard for Base Maintenance, no
facilities support related industry
existed. Base Maintenance and other
Facilities Support Services were
classified under a general industry titled
“Business Services, Not Elsewhere
Classified,” along with airplane rental,
drafting services, lecture bureaus, and
many other miscellaneous business
services. The revisions to the 1972
Standard Industrial Classification (SIC)
System moved facilities support
activities to a new industry titled
“Personnel Supply Services, Not
Elsewhere Classified,” which also
consisted of temporary help services.
The 1987 revisions to the SIC System
eliminated this industry and established
two new industries—‘Facilities Support
Management Services” and ‘“Help
Supply Services.” In the absence of data
on the new Facilities Support
Management industry, SBA retained its
$13.5 million size standard for Base
Maintenance and applied its $3.5
million “nonmanufacturing anchor size
standard” in effect at that time to all
other industry activities.

The current NAICS industry
description of Facilities Support
Services is very similar to SBA’s
description of Base Maintenance (see
footnotes 12 and 13 of 13 CFR 121.201).
Facilities Support Services comprises
establishments providing staff to
perform a range of support services
within a client’s facilities. They do not
provide staff to perform the core
responsibilities of the client. SBA
defines Base Maintenance in a similar
manner, but limits the sub-industry to
services and special trade activities
related to supporting a specific base
operation. SBA believes that firms
performing Base Maintenance services

also perform, or have the capability to
perform, most other facilities support
activities. Given the close similarity of
the descriptions of Facilities Support
Services and Base Maintenance, SBA
believes a single size standard is
appropriate for all activities within the
Facilities Support Services industry.

Evaluation of Industry Size Standard:
The two tables below show the
characteristics for the Facilities Support
Services industry and for the two
comparison groups. The first
comparison group is comprised of all
industries with a $6 million receipts-
based size standard, referred to as the
nonmanufacturing anchor group. Since
SBA assumes that the $6 million anchor
size standard is appropriate for a
nonmanufacturing industry, this is the
most logical set of industries to group
together for the industry analysis to
assess whether a size standard at the
anchor size standard or higher is
appropriate. The second comparison
group consists of nonmanufacturing
industries which have the highest levels
of receipt-based size standards
established by SBA, referred to as the
nonmanufacturing higher-level size
standard group. Size standards for these
industries range from $21 million to $29
million. If an industry’s characteristics
are significantly larger than those of the
nonmanufacturing anchor group, SBA
will compare them to the characteristics
of the higher-level size standards group.
By doing so, SBA can assess if a size
standard among its highest receipts-
based size standards is appropriate or
whether an intermediate size standard
between the anchor size standard and
the higher size standards should be
selected.

SBA examined economic data on the
Facilities Support Services industry and
the comparison group industries taken
from a special tabulation of the 1997
Economic Census prepared under
contract by the U.S. Bureau of the
Census (Census), Federal contract award
data for fiscal years 1999—2001 from the
U.S. General Services Administration’s
Federal Procurement Data Center, and
loan data from SBA’s internal data base
for SBA guaranteed loans.

Industry Structure Consideration:
Table 1 below examines the size
distribution of firms. For this factor,
SBA is evaluating the size of firm that
accounts for predetermined percentages
of total industry receipts (40 percent, 50
percent, 60 percent, and 70 percent).
The table shows firms up to a specific
size that, along with smaller firms,
account for a specific percentage of total
industry receipts.

BILLING CODE 8025-01-P
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Tahle 1: Size Distribution of Firms in the Facilities Support Services Industry,
Nonmanufacturing Anchor Group, and Higher-level Size Standard Group

i Data in Millions of Dollars)

. Category Size of Firm | Size of Firm | Size of Firm | Size of Firm at
atd40% | at50% at 60% 70%

Facilities Support : .
Services $55.0 51348 $4753 51,3136 ‘
MNonmanufacturing
Anchor Group $3.2 $5.8 $11.8 §28.0
Higher-level Size
Standards £24.2 3504 £135.6 §423.6

The Facilities Support Services
industry is comprised of firms
significantly larger than firms in the
nonmanufacturing anchor group.
Facilities Support Services firms of $55
million and less in receipts account for
40 percent of total industry receipts
while firms of $3.2 million and less in
receipts in the nonmanufacuturing
anchor group received 40 percent of
total industry receipts. For the

remaining percentages of industry
receipts, firms in the Facilities Support
Services industry range between 11 to
47 times larger than the size of firms in
the nonmanufacturing anchor group. In
relation to the higher-level size
standards group, Facilities Support
Services firms are two to three times
larger at every percentage level. These
data indicate that a size standard at least
comparable to SBA’s highest receipts-

based size standard of $29 million is
appropriate for the Facilities Support
Services industry.

Table 2 lists the other three evaluation
factors for the Facilities Support
Services industry and the comparison
groups. These include comparisons of
average firm size, the measurement of
start-up costs as measured by
nonpayroll receipts per establishment,
and the four-firm concentration ratio.

Table 2: Industry Characteristics of the Facilities Support Services Industry,
Nonmanufacturing Anchor Group, and Higher-level Size Standards Group

Category Average Firm Size Non payroll Four Firm
Receipts | Employees receipts per Concentration Ratio
(millions) establishment
(million $)

Facilities Support

Services $6.2 93.0 $1.73 21.4%

Nonmanufacturing

Anchor Group $0.95 10.6 $0.56 14.4%

Higher-level Size

Standards Group $4.6 21.4 $1.80 26.7%

BILLING CODE 8025-01-C

The Facilities Support Services
industry’s average firm size in receipts
is over six times larger than the average
firm size in the nonmanufacturing
anchor group and one-third higher than
the higher-level size standard group.
Moreover, its average firm size in
employees is four to nine times the
average sizes of these two comparison
groups. The average size of firms in the
Facilities Support Services industry is
substantially higher than the
comparison groups and also supports a
size standard at least comparable to

SBA’s highest receipts-based size
standard of $29 million.

As a measure of industry start-up
costs, the nonpayroll receipts per
establishment indicator for Facilities
Support Services is twice that of the
anchor comparison group, and at about
the same as the higher-level size
standard group. This factor suggests a
Facilities Support Services size standard
within the $21 million to $29 million
range of size standards of the higher-
level size standards group.

The Facilities Support Services four-
firm concentration ratio is appreciably

higher than the average of industries in
the nonmanufacturer anchor group, but
moderately below the level of the
higher-level size standard. This factor
shows the Facilities Support Services
industry to be a relatively competitive
industry where a size standard is
between the $6 million
nonmanufacturer anchor size standard
and $21 million (the lowest size
standard of the higher level size
standard).

SBA Program Considerations: SBA
also reviews its size standards in
relationship to its programs. Since the
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SBA is reviewing the Facilities Support
Services industry’s size standard
because of concerns regarding the
application of the size standard to
Federal procurement, this proposed rule
gives more consideration to the pattern
of Federal contract awards than to the
level of financial assistance to small
businesses to assess whether its size
standard should be revised. SBA
provides a relatively small amount of
financial assistance to Facilities Support
Services firms. In fiscal years 2000 and
2001, an average of 19 loans for $4.5
million were guaranteed to firms in the
Facilities Support Services industry.
Most of these loans were to firms with
less than $2 million in receipts. It’s
unlikely that an increase to the size
standard will have a significant impact
on the amount of new loans in SBA’s
financial programs or will crowd-out
other small businesses from obtaining
SBA guaranteed loans. Consequently,
this factor is not part of the assessment
of the size standard.

In the case of Federal procurements to
Facilities Support Service firms, the
share of Federal contracts awarded to
small businesses supports an increase to
the current size standard. Small
Facilities Support Service firms account
for 30.5 percent of total industry
receipts but have received only 12
percent of the dollar value of Federal
contracts awarded during fiscal years
1999 to 2001. Moreover, two-thirds of
small business awards are made though
programs reserved for small businesses
or 8(a) firms. This disproportional share
of Federal contract dollars relative to
industry receipts generated by small
Facilities Support Service firms
indicates that contract requirements
make it difficult for smaller firms to
perform on Federal Facilities Support
Services contracts. An increase to the
size standard would be beneficial to
small businesses in this industry by
allowing them to grow in size to better
perform the contract requirements.

Overview: Based on the analysis of
each evaluation factor, SBA is proposing
a $30 million size standard for Facilities
Support Services. Two evaluation
factors support a size standard of $29
million or higher, one factor supports a
size standard within the range of SBA’s
higher-level size standards ($21 to $29
million), and one factor supports an
intermediate range size standard
between $6 million and $21 million.
The assessment of small business
participation in Federal procurements
supports a size standard higher than the
current Base Maintenance size standard
of $23 million. The low amount of
participation of small businesses in
Federal government procurement is of

special concern and suggests that
contract requirements may indeed
influence the size of Facilities Support
Services firms that can perform the
requirements of Federal contracts. The
SBA believes that a size standard of $30
million, significantly higher than the
current size standard of $23 million, is
well supported by the analysis of
industry data and will help small
businesses in this industry compete for
Federal contracts without including
businesses that are so large that they
could harm the ability of much smaller-
sized small businesses to compete
successfully for Federal contracts.

Dominant in Field of Operation:
Section 3(a) of the Small Business Act
defines a small concern as one that is (1)
independently owned and operated, (2)
not dominant in its field of operation
and (3) within detailed definitions or
size standards established by the SBA
Administrator. The SBA considers as
part of its evaluation of a size standard
whether a business concern at or below
a proposed size standard would be
considered dominant in its field of
operation. This assessment generally
considers the market share of firms at
the proposed or final size standard or
other factors that may show whether a
firm can exercise a major controlling
influence on a national basis in which
significant numbers of business
concerns are engaged.

The SBA has determined that no firm
at or below the proposed size standard
for the Facilities Support Services
industry would be of a sufficient size to
dominate its field of operation. The
largest firm at the proposed size
standard level generates less than 0.4
percent of total industry receipts. This
level of market share effectively
precludes any ability for a firm at or
below the proposed size standard to
exert a controlling effect on this
industry.

Alternative Size Standards: SBA
considered an alternative size standard
$35 million. As the industry evaluation
showed, some of the factors might
support a size standard at this level, but
other factors supported a size standard
within the range of its highest size
standards ($21 million to $29 million).
The industry data also show that firms
earning $35 million in receipts tend to
have more establishments than firms
between $10 million to $30 million in
size. This finding suggests that firms
with $35 million in receipts have
developed competitive capabilities that
enable them to successfully expand
operations.

SBA welcomes public comments on
its proposed $30 million size standard
for the Facilities Support Services

industry. Comments on alternatives to
the proposal, including the option of
retaining the current size standards at
$6 million and $23 million discussed
above, should present the reasons that
would make them preferable to the
proposed size standard.

Compliance With Executive Orders
12866, 12988, and 13132, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Paperwork
Reduction Act (44 U.S.C. Ch. 35)

The Office of Management and Budget
(OMB) has determined that this rule is
a “‘significant” regulatory action for
purposes of Executive Order 12866
because size standards determine which
businesses are eligible for Federal small
business programs. This is not a major
rule under the Congressional Review
Act, 5 U.S.C. 800. For the purpose of the
Paperwork Reduction Act, 44 U.S.C. Ch.
35, SBA has determined that this rule
would not impose new reporting or
record keeping requirements. For
purposes of Executive Order 13132,
SBA has determined that this rule does
not have any federalism implications
warranting the preparation of a
Federalism Assessment. For purposes of
Executive Order 12988, SBA has
determined that this rule is drafted, to
the extent practicable, in accordance
with the standards set forth in that
order. Our Regulatory Impact Analysis
follows.

Regulatory Impact Analysis
1. Need for This Regulatory Action

SBA is chartered to aid and assist
small businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To effectively assist the intended
beneficiaries of these programs, SBA
must establish distinct definitions of
which businesses are deemed small
businesses. The Small Business Act (15
U.S.C. 632(a)) delegates to the SBA
Administrator the responsibility for
establishing small business definitions.
The Act also requires that small
business definitions vary to reflect
industry differences. The
supplementary information to this
proposed rule explains the approach
SBA follows when analyzing a size
standard for a particular industry. Based
on that analysis, SBA believes that a
change in the Facilities Support
Services size standard is needed to
better reflect small businesses in this
industry.
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2. What Are the Potential Benefits and
Costs of This Regulatory Action?

The most significant benefit to
businesses obtaining small business
status as a result of this rule will be
eligibility for Federal small business
assistance programs. Under this rule,
177 additional firms may obtain small
business status and become eligible for
these programs. Of these 177, 19 are
between the current $23 million Base
Maintenance size standards and the $30
million proposed size standard. Federal
small business assistance programs
include SBA'’s financial assistance
programs and Federal procurement
preference programs for small
businesses, 8(a) firms, small
disadvantaged businesses (SDB), small
businesses located in Historically
Underutilized Business Zones
(HUBZone), as well as those awarded
through full and open competition after
application of the HUBZone or SDB
price evaluation adjustment. Other
Federal agencies use SBA size standards
for a variety of regulatory and program
purposes. SBA does not have
information on each of these uses to
evaluate the impact of size standards
changes. In cases where SBA size
standards are not appropriate, an agency
may establish its own size standards
with the approval of the SBA
Administrator (see 13 CFR 121.902).
Through the assistance of these
programs, small businesses may benefit
by becoming more knowledgeable,
stable, and competitive businesses.

The benefits of a size standard
increase to a more appropriate level
would affect three groups: (1)
Businesses that benefit by gaining small
business status from the proposed size
standard and use small business
assistance programs; (2) growing small
businesses that may exceed the current
size standard in the near future and who
will retain small business status under
the proposed size standard; and (3)
Federal agencies that award contracts
under procurement programs that
require small business status.

Newly defined small businesses
would benefit from the SBA’s 7(a)
Guaranteed Loan Program. SBA
estimates that approximately $2.5
million to $5.5 million in new Federal
loan guarantees could be made to these
newly defined small businesses.
Because of the $2 million maximum size
of SBA 7(a) loan guarantees, most loans
are made to small businesses well below
the size standard. Thus increasing the
size standard will likely result in a
smaller increase in guaranteed loans to
small businesses than the estimated
range. These additional loan guarantees,

because of their limited magnitude, will
have virtually no impact on the overall
availability of loans for SBA’s loan
programs, which have averaged about
40,000 loans totaling about $10 billion
per year in recent years.

The newly defined small businesses
would also benefit from SBA’s
economic injury disaster loan program.
Since this program is contingent upon
the occurrence and severity of a
disaster, no meaningful estimate of
benefits can be projected.

SBA estimates that firms gaining
small business status could potentially
obtain Federal contracts worth $65
million to $95 million under the small
business set-aside program, the 8(a),
Small Disadvantaged Business, and
HUBZone programs, or unrestricted
contracts. This estimate is based on an
analysis of small business participation
in Federal contracting and the industry
market share of businesses between the
current and proposed size standards.
During fiscal years 1999-2001, small
businesses obtained 11.8 percent of
Facilities Support Services contract
dollars out of approximately $12 billion
in total Federal Facilities Support
Services contracts. About two-thirds of
small business awards were made as
small business set-aside or 8(a)
contracts. Most facilities support
contracts are for Base Maintenance
services, which has a $23 million size
standard. Businesses between $23
million and $30 million account for 3.6
percent of industry sales.

Federal agencies may benefit from the
higher size standards if the newly
defined and expanding small businesses
compete for more set-aside
procurements. The larger base of small
businesses would likely increase
competition and would lower the prices
on set-aside procurements. A large base
of small businesses may create an
incentive for Federal agencies to set
aside more procurements creating
greater opportunities for all small
businesses. Small business
opportunities will be enhanced in open
procurements as they gain experience in
Federal contracting through the set-
aside and other small business
procurement preference programs. Large
businesses with small business
subcontracting goals may also benefit
from a larger pool of small businesses by
enabling them to better achieve their
subcontracting goals and at lower
prices. No estimate of cost savings from
these contracting decisions can be made
since data are not available to directly
measure price or competitive trends on
Federal contracts.

To the extent that 177 additional
firms become active in Government

programs, this may entail some
additional administrative costs to the
Federal government associated with
additional bidders for Federal small
business procurement programs,
additional firms seeking SBA
guaranteed lending programs, and
additional firms eligible for enrollment
in SBA’s PRO-Net data base program.
Among businesses in this group seeking
SBA assistance, there will be some
additional costs associated with
compliance and verification associated
with certification of small business
status and protests of small business
status. These costs are likely to generate
minimal incremental costs since
mechanisms are currently in place to
handle these administrative
requirements.

The costs to the Federal Government
may be higher on some Federal
contracts. With greater number of
businesses defined as small, Federal
agencies may choose to set-aside more
contracts for competition among small
businesses rather than using full and
open competition. The movement from
unrestricted to set-aside contracting is
likely to result in competition among
fewer bidders. Also, higher costs may
result if additional full and open
contracts are awarded to HUBZone and
SDB businesses as a result of a price
evaluation preference. The additional
costs associated with fewer bidders,
however, are likely to be minor since, as
a matter of policy, procurements may be
set aside for small businesses or
reserved for the 8(a), HUBZone
Programs only if awards are expected to
be made at fair and reasonable prices.

The proposed size standard may have
distributional effects among large and
small businesses. Although the actual
outcome of the gains and losses among
small and large businesses cannot be
estimated with certainty, several trends
are likely to emerge. First, there will
likely be a transfer of some Federal
contracts to small businesses from large
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more Federal procurements for small
businesses. Also, some Federal contracts
may be awarded to HUZone or SDB
concerns instead of large businesses
since those two categories of small
businesses may be eligible for a price
evaluation adjustment for contracts
competed on a full and open basis.
Similarly, currently defined small
businesses may obtain fewer Federal
contacts due to the increased
competition from more businesses
defined as small. This transfer may be
offset by a greater number of Federal
procurements set aside for all small
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businesses. The number of newly
defined and expanding small businesses
that are willing and able to sell to the
Federal Government will limit the
potential transfer of contracts away from
large and currently defined small
businesses. The potential distributional
impacts of these transfers may not be
estimated with any degree of precision
because the data on the size of business
receiving a Federal contract are limited
to identifying small or other-than-small
businesses.

The revision to current size standards
for Facilities Support Services is
consistent with SBA’s statutory mandate
to assist small businesses. This
regulatory action promotes the
Administration’s objectives. One of
SBA'’s goals in support of the
Administration’s objectives is to help
individual small businesses succeed
through fair and equitable access to
capital and credit, government
contracts, and management and
technical assistance. Reviewing and
modifying size standards when
appropriate ensures that intended
beneficiaries have access to small
business programs designed to assist
them. Size standards do not interfere
with state, local, and tribal governments
in the exercise of their government
functions. In a few cases, state and local
governments have voluntarily adopted
SBA’s size standards for their programs
to eliminate the need to establish an
administrative mechanism for
developing their own size standards.

Initial Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this rule may have a significant
impact on a substantial number of small
entities. As described above in the
Regulatory Impact Analysis, this rule
may impact small entities in two ways.
First, small businesses in the Facilities
Support Services industry competing for
Federal Government procurements
reserved for small business, and SDB
and HUBZone businesses eligible for
price adjustment, may face greater
competition from newly eligible small
businesses. Second, additional Federal
procurements for Facilities Support
Services may be set aside for small
businesses as the pool of eligible small
businesses expands.

The proposed size standard may affect
small businesses participating in
programs of other agencies that use SBA
size standards. As a practical matter,
SBA cannot fully estimate the impact of
a size standard change on each and
every Federal program that uses its size
standards. In cases where an SBA’s size
standard is not appropriate, the Small
Business Act and SBA’s regulations

allow Federal agencies to develop
different size standards with the
approval of the SBA Administrator (13
CFR 121.902). For purposes of a
regulatory flexibility analysis, agencies
must consult with SBA’s Office of
Advocacy when developing different
size standards for their programs.

Immediately below, SBA sets forth an
initial regulatory flexibility analysis
(IRFA) of this proposed rule addressing
the following questions: (1) What is the
need for and objective of the rule, (2)
what is SBA’s description and estimate
of the number of small entities to which
the rule will apply, (3) what is the
projected reporting, recordkeeping, and
other compliance requirements of the
rule, (4) what are the relevant Federal
rules which may duplicate, overlap or
conflict with the proposed rule, and (5)
what alternatives will allow the Agency
to accomplish its regulatory objectives
while minimizing the impact on small
entities?

1. What Is the Need for and Objective
of the Rule?

The revision to the size standards for
Facilities Support Services more
appropriately defines the size of
businesses in these industries that SBA
believes should be eligible for Federal
small business assistance programs. A
review of the latest available industry
data supports a change to the size
standard.

2. What Is SBA’s Description and
Estimate of the Number of Small
Entities to Which the Rule Will Apply?

Within the Facilities Support Services
industry, 896 out of 1,219 businesses are
small. SBA estimates that 177 additional
businesses out of 1,219 firms in the
Facilities Support Services industry
would be considered small as a result of
this rule, if adopted. Of these 177, 19 are
between the current $23 million Base
Maintenance size standards and the $30
million proposed size standard. These
businesses would be eligible to seek
available SBA assistance provided that
they meet other program requirements.
Businesses becoming eligible for SBA
assistance as a result of this rule, if
finalized, cumulatively generate
approximately $25.8 billion out of a
total of $75.8 billion in receipts, or 34.1
percent of industry receipts. The small
business coverage in the Facilities
Support Services industry would
increase by 3.6 percent of total receipts.
SBA estimates that $2.5 million to $5.5
million additional loans may be
guaranteed by SBA and $65 million to
$95 million in additional Federal
contracts may be awarded to the newly
eligible small businesses.

3. What Are the Projected Reporting,
Record Keeping, and Other Compliance
Requirements of the Rule and an
Estimate of the Classes of Small Entities
That Will Be Subject to the
Requirements?

A new size standard does not impose
any additional reporting, record keeping
or compliance requirements on small
entities. Increasing size standards
expands access to SBA programs that
assist small businesses, but does not
impose a regulatory burden as they
neither regulate nor control business
behavior.

4. What Are the Relevant Federal Rules
Which May Duplicate, Overlap or
Conflict With the Proposed Rule?

This proposed rule overlaps other
Federal rules that use SBA’s size
standards to define a small business.
Under Section 632(a)(2)(C) of the Small
Business Act, unless specifically
authorized by statute, Federal agencies
must use SBA’s size standards to define
a small business. In 1995, SBA
published in the Federal Register a list
of statutory and regulatory size
standards that identified the application
of SBA’s size standards as well as other
size standards used by Federal agencies
(60 FR 57988-57991, dated November
24, 1995). SBA is not aware of any
Federal rule that would duplicate or
conflict with establishing size
standards.

SBA cannot completely estimate the
impact of a size standard change on
each and every Federal program that
uses its size standards. In cases where
an SBA’s size standard is not
appropriate, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards with the approval of the SBA
Administrator (13 CFR 121.902). For
purposes of a regulatory flexibility
analysis, agencies must consult with
SBA’s Office of Advocacy when
developing different size standards for
their programs.

5. What Alternatives Will Allow the
Agency To Accomplish Its Regulatory
Objectives While Minimizing the Impact
on Small Entities?

SBA considered two alternative size
standards. First, it considered adopting
the current $23 million Base
Maintenance size standard to all
activities in the Facilities Support
Services industry. SBA believes this size
standard level is inadequate given that
most Federal contracts obtained by
small businesses have been awarded
through reserved contracting methods.
This indicates that small businesses at
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the current size standard have not
developed to a size to be competitive for
most Facilities Support Services
contracts. Thus, a size standard higher
than $23 million will help small
businesses to grow to a more
competitive level.

Second, SBA considered proposing a
$35 million standard for the Facilities
Support Services industry. As discussed
in the supplementary analysis, some
industry factors support a size standard
at this level. Businesses at that size and
larger tend to have more establishments
than those between $10 million to $35
million. This indicates that businesses
of $35 million have developed more

competitively than currently defined
small businesses.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Loan programs—business,
Small businesses.

For the reasons stated in the
preamble, SBA proposes to amend part
121 of title 13 Code of Federal
Regulations as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation of part 121
continues to read as follows:

Authority: 15 U.S.C. 632(a), 634(b)(6),
637(a), 644(c) and 662(5) and Sec. 304, Pub.
L. 103—403, 108 Stat. 4175, 4188.

2. Amend §121.201 as follows:

a. In the table ““Small Business Size
Standards by NAICS Industry,” under
the heading NAICS Subsector 561,
“Administrative and Support Services,”
revise the entry for 561210 to read as
follows; and,

b. Revise footnotes 12 and 13 to read
as follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *

SMALL BUSINESS SIZzE STANDARDS BY NAICS INDUSTRY

Size standards in  _>iZe Standards in

NAICS codes NAICS U.S. industry title millions of dollars numbereoefsemploy-
* * * * * * *
Subsector 561—Administrative and Support Services
* * * * * * *

561210 ......... FaCilitieS SUPPOIt SEIVICES 12 ....iiiiiieeiiiie e it e e site e e see e et e e e st e e e steeeastaeeeateeeasteeeaasteeess  antseessssseessssseesssnenennes $30.012
* * * * * * *
Footnotes
* * * * * *

12NAICS code 562120—Facilities Support Services:
(a) If one or more activities of Facilities Support Services as defined in paragraph (b) (below in this footnote) can be identified with a specific
industry and that industry accounts for 50 percent or more of the value of an entire procurement, then the proper classification of the procure-
ment is that of the specific industry, not Facilities Support Services.
(b) “Facilities Support Services” requires the performance of three or more separate activities in the areas of services or specialty trade con-

struction industries. If services are performed, these service activities must each be in a separate NAICS industry. If the procurement requires
the use of specialty trade contractors (plumbing, painting, plastering, carpentry, etc.), all such specialty trade construction activities are consid-
ered a single activity and classified as Base Housing Maintenance. Since Base Housing Maintenance is only one activity, two additional activities

of separate NAICS industries are required for a procurement to be classified as “Facilities Support Services.”

13 NAICS code 238990 “ Base Housing Maintenance: If a procurement requires the use of multiple specialty trade contractors (i.e., plumbing,
painting, plastering, carpentry, etc.), and no specialty trade accounts for 50 percent or more of the value of the procurement, all such specialty
trade construction activities are considered a single activity and classified as Base Housing Maintenance.

* * * * *

Dated: November 15, 2002.
Hector V. Barreto,

Administrator.
[FR Doc. 03—2455 Filed 1-31—-03; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM242; Notice No. 25-03-01-
SC]

Special Conditions: Embraer Model
170-100 and 170-200 Airplanes;
Sudden Engine Stoppage; Operation
Without Normal Electrical Power;
Interaction of Systems and Structures

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Embraer Model 170—
100 and 170-200 airplanes. These
airplanes will have novel or unusual
design features when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. These design
features are associated with (1) engine
size and torque load which affect
sudden engine stoppage, (2) electrical
and electronic flight control systems
which perform critical functions, and
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(3) systems which affect the structural
performance of the airplane. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these design
features. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
Additional special conditions will be
issued for other novel or unusual design
features of the Embraer Model 170-100
and 170-200 airplanes.

DATES: Comments must be received on
or before March 20, 2003.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM242,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; or delivered in
duplicate to the Transport Airplane
Directorate at the above address. All
comments must be marked: Docket No.
NM242. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, FAA, International Branch,
ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1503; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these proposed special
conditions. The docket is available for
public inspection before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
notice between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments

filed late if it is possible to do so
without incurring expense or delay. We
may change the proposed special
conditions in light of the comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On May 20, 1999, Embraer applied for
a type certificate for its new Model 170
airplane. Two basic versions of the
Model 170 are included in the
application. The Model 170-100
airplane is a 6978 passenger twin-
engine regional jet with a maximum
takeoff weight of 81,240 pounds. The
Model 170-200 is a lengthened fuselage
derivative of the 170-100. Passenger
capacity for the Model 170-200 is
increased to 86, and maximum takeoff
weight is increased to 85,960 pounds.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Embraer must show that the Model 170-
100 and 170-200 airplanes meet the
applicable provisions of 14 CFR part 25,
as amended by Amendments 25—-1
through 25-98.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Embraer Model 170—
100 and 170-200 airplanes because of
novel or unusual design features,
special conditions are prescribed under
the provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Embraer Model 170-100
and 170-200 airplanes must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36, and the FAA must issue a
finding of regulatory adequacy pursuant
to section 611 of Public Law 93-574, the
“Noise Control Act of 1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38 and become part of the type
certification basis in accordance with
§21.17(a)(2), Amendment 21-69,
effective September 16, 1991.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same

type certificate be modified to
incorporate the same novel or unusual
design features, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1),
Amendment 21-69, effective September
16, 1991.

Novel or Unusual Design Features

The Embraer Model 170-100 and
170-200 airplanes will incorporate the
following novel or unusual design
features:

Engine Size and Torque Load

Since 1957 the limit engine torque
load which is posed by sudden engine
stoppage due to malfunction or
structural failure—such as compressor
jamming—has been a specific
requirement for transport category
airplanes. Design torque loads
associated with typical failure scenarios
were estimated by the engine
manufacturer and provided to the
airframe manufacturer as limit loads.
These limit loads were considered
simple, pure torque static loads.
However, the size, configuration, and
failure modes of jet engines have
changed considerably from those
envisioned when the engine seizure
requirement of § 25.361(b) was first
adopted. Current engines are much
larger and are now designed with large
bypass fans capable of producing much
larger torque, if they become jammed.

Relative to the engine configurations
that existed when the rule was
developed in 1957, the present
generation of engines are sufficiently
different and novel to justify issuance of
special conditions to establish
appropriate design standards. The latest
generation of jet engines are capable of
producing, during failure, transient
loads that are significantly higher and
more complex than the generation of
engines that were present when the
existing standard was developed.
Therefore, the FAA has determined that
special conditions are needed for the
Embraer Model 170-100 and 170-200
airplanes.

Electrical and Electronic Systems
Which Perform Critical Functions

The Embraer Model 170-100 and
170-200 airplanes will have an
electronic flight control system which
performs critical functions. The current
airworthiness standards of part 25 do
not contain adequate or appropriate
standards for the protection of this
system from the adverse effects of
operations without normal electrical
power. Accordingly, this system is
considered to be a novel or unusual
design feature. Since the loss of normal
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electrical power may be catastrophic to
the airplane, special conditions are
proposed to retain the level of safety
envisioned by 14 CFR 25.1351(d).

Interactions of Systems and Structures

The Embraer Model 170-100 and
170-200 airplanes will have systems
that affect the structural performance of
the airplane, either directly or as a result
of a failure or malfunction. These novel
or unusual design features are systems
that can alleviate loads in the airframe
and, when in a failure state, can create
loads in the airframe. The current
regulations do not adequately account
for the effects of these systems and their
failures on structural performance.

Discussion
Engine Size and Torque Loads

In order to maintain the level of safety
envisioned in 14 CFR 25.361(b), a more
comprehensive criterion is needed for
the new generation of high bypass
engines. The proposed special
conditions would distinguish between
the more common seizure events and
those rarer seizure events resulting from
structural failures. For the rare but
severe seizure events, the proposed
criteria allow some deformation in the
engine supporting structure (ultimate
load design) in order to absorb the
higher energy associated with the high
bypass engines, while at the same time
protecting the adjacent primary
structure in the wing and fuselage by
providing a higher safety factor. The
criteria for the more severe events
would no longer be a pure static torque
load condition, but would account for
the full spectrum of transient dynamic
loads developed from the engine failure
condition.

Electrical and Electronic Systems Which
Perform Critical Functions

The Embraer Model 170-100 and
170-200 airplanes will require a
continuous source of electrical power
for the electronic flight control systems.
Section § 25.1351(d), ““Operation
without normal electrical power,”
requires safe operation in visual flight
rule (VFR) conditions for a period of not
less than five minutes with inoperative
normal power. This rule was structured
around a traditional design utilizing
mechanical connections between the
flight control surfaces and the pilot
controls. Such traditional designs
enable the flightcrew to maintain
control of the airplane while taking the
time to sort out the electrical failure,
start engines if necessary, and re-
establish some of the electrical power
generation capability.

The Embraer Model 170-100 and
170-200 airplanes will utilize an
electronic flight control system for the
pitch and yaw control (elevator,
stabilizer, and rudder). There is no
mechanical linkage between the pilot
controls and these flight control
surfaces. Pilot control inputs are
converted to electrical signals which are
processed and then transmitted via
wires to the control surface actuators. At
the control surface actuators, the
electrical signals are converted to an
actuator command, which moves the
control surface.

In order to maintain the same level of
safety as an airplane with conventional
flight controls, an airplane with
electronic flight controls, such as the
Embraer Model 170, must not be time
limited in its operation, including being
without the normal source of electrical
power generated by the engine or the
Auxiliary Power Unit (APU) generators.

Service experience has shown that the
loss of all electrical power generated by
the airplane’s engine generators or APU
is not extremely improbable. Thus, it
must be demonstrated that the airplane
can continue safe flight and landing
(including steering and braking on
ground) after total loss of the normal
electrical power with only the use of its
emergency electrical power systems.
These emergency electrical power
systems must be able to power loads
that are essential for continued safe
flight and landing. The emergency
electrical power system must be
designed to supply electrical power for
the following:

» Immediate safety, without the need
for crew action, following the loss of the
normal engine generator electrical
power system (which includes APU
power), and

* Continued safe flight and landing,
and

 Restarting the engines.

For compliance purposes, a test of the
loss of normal engine generator power
must be conducted to demonstrate that
when the failure condition occurs
during night Instrument Meteorological
Conditions (IMC), at the most critical
phase of the flight relative to the
electrical power system design and
distribution of equipment loads on the
system, the following conditions are
met:

1. After the unrestorable loss of
normal engine and APU generator
power, the airplane engine restart
capability must be provided and
operations continued in IMC.

2. The airplane is demonstrated to be
capable of continued safe flight and
landing. The length of time must be
computed based on the maximum

diversion time capability for which the
airplane is being certified.
Consideration for speed reductions
resulting from the associated failure
must be made.

3. The availability of APU operation
should not be considered in establishing
emergency power system adequacy.

Interaction of Systems and Structure

The Embraer Model 170 has systems
that affect the structural performance of
the airplane. These systems can serve to
alleviate loads in the airframe and,
when in a failure state, can create loads
in the airframe. This degree of system
and structures interaction was not
envisioned in the structural design
regulations of 14 CFR part 25. This
proposed special condition provides
comprehensive structural design safety
margins as a function of systems
reliability.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
Model 170-100 and 170-200 airplanes.
Should Embraer apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design features,
these special conditions would apply to
that model as well under the provisions
of §21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Conclusion

This action affects only certain novel
or unusual design features on the
Embraer Model 170-100 and 170-200
airplanes. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Embraer
Model 170-100 and 170-200 airplanes.

Sudden Engine Stoppage. In lieu of
compliance with 14 CFR 25.361(b), the
following special conditions apply:

1. For turbine engine installations:
The engine mounts, pylons and adjacent
supporting airframe structure must be
designed to withstand 1g level flight
loads acting simultaneously with the
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maximum limit torque loads imposed
by each of the following:

a. Sudden engine deceleration due to
a malfunction which could result in a
temporary loss of power or thrust.

b. The maximum acceleration of the
engine.

2. For auxiliary power unit
installations: The power unit mounts
and adjacent supporting airframe
structure must be designed to withstand
1g level flight loads acting
simultaneously with the maximum limit
torque loads imposed by each of the
following:

a. Sudden auxiliary power unit
deceleration due to malfunction or
structural failure.

b. The maximum acceleration of the
auxiliary power unit.

3. For an engine supporting structure:
An ultimate loading condition must be
considered that combines 1g flight loads
with the transient dynamic loads
resulting from each of the following:

a. The loss of any fan, compressor, or
turbine blade.

b. Where applicable to a specific
engine design, and separately from the
conditions specified in paragraph 3.a.,
any other engine structural failure that
results in higher loads.

4. The ultimate loads developed from
the conditions specified in paragraphs
3.a. and 3.b. above must be multiplied
by a factor of 1.0 when applied to
engine mounts and pylons and
multiplied by a factor of 1.25 when
applied to adjacent supporting airframe
structure.

Operation Without Normal Electrical
Power. In lieu of compliance with 14
CFR 25.1351(d), the following special
conditions apply:

It must be demonstrated by test or by
a combination of test and analysis, that
the airplane can continue safe flight and
landing with inoperative normal engine
and APU generator electrical power (in
other words, without electrical power
from any source, except for the battery
and any other standby electrical
sources). The airplane operation should
be considered at the critical phase of
flight and include the ability to restart
the engines and maintain flight for the
maximum diversion time capability
being certified.

Interaction of Systems and Structures:
In lieu of compliance with 14 CFR
25.1351(d), the following special
conditions apply:

1. General: For airplanes equipped
with systems that affect structural
performance, either directly or as a
result of a failure or malfunction, the
influence of these systems and their
failure conditions must be taken into

account when showing compliance with
the requirements of 14 CFR part 25,
subparts C and D. The following criteria
must be used for showing compliance
with these special conditions for
airplanes equipped with flight control
systems, autopilots, stability
augmentation systems, load alleviation
systems, flutter control systems, and
fuel management systems. If these
special conditions are used for other
systems, it may be necessary to adapt
the criteria to the specific system.

(a) The criteria defined herein address
only the direct structural consequences
of the system responses and
performances and cannot be considered
in isolation but should be included in
the overall safety evaluation of the
airplane. These criteria may in some
instances duplicate standards already
established for this evaluation. These
criteria are only applicable to structures
whose failure could prevent continued
safe flight and landing. Specific criteria
that define acceptable limits on
handling characteristics or stability
requirements when operating in the
system degraded or inoperative modes
are not provided in these special
conditions.

(b) Depending upon the specific
characteristics of the airplane,
additional studies that go beyond the
criteria provided in these special
conditions may be required in order to
demonstrate the capability of the
airplane to meet other realistic
conditions, such as alternative gust or
maneuver descriptions, for an airplane
equipped with a load alleviation system.

(c) The following definitions are
applicable to these special conditions.

Structural performance: Capability of
the airplane to meet the structural
requirements of 14 CFR part 25.

Flight limitations: Limitations that
can be applied to the airplane flight
conditions following an in-flight
occurrence and that are included in the
flight manual (e.g., speed limitations,
avoidance of severe weather conditions,
etc.).

Operational limitations: Limitations,
including flight limitations that can be
applied to the airplane operating
conditions before dispatch (e.g., fuel,
payload, and Master Minimum
Equipment List limitations).

Probabilistic terms: The probabilistic
terms (probable, improbable, extremely
improbable) used in these special
conditions are the same as those used in
§25.1309.

Failure condition: The term failure
condition is the same as that used in
§ 25.1309; however, these special
conditions apply only to system failure

conditions that affect the structural
performance of the airplane (e.g., system
failure conditions that induce loads,
lower flutter margins, or change the
response of the airplane to inputs such
as gusts or pilot actions).

2. Effects of Systems on Structures.
The following criteria will be used in
determining the influence of a system
and its failure conditions on the
airplane structure.

(a) System fully operative. With the
system fully operative, the following
apply:

(1) Limit loads must be derived in all
normal operating configurations of the
system from all the limit conditions
specified in subpart C, taking into
account any special behavior of such a
system or associated functions, or any
effect on the structural performance of
the airplane that may occur up to the
limit loads. In particular, any significant
nonlinearity (rate of displacement of
control surface, thresholds, or any other
system nonlinearities) must be
accounted for in a realistic or
conservative way when deriving limit
loads from limit conditions.

(2) The airplane must meet the
strength requirements of part 25 (static
strength, residual strength), using the
specified factors to derive ultimate loads
from the limit loads defined above. The
effect of nonlinearities must be
investigated beyond limit conditions to
ensure the behavior of the system
presents no anomaly compared to the
behavior below limit conditions.
However, conditions beyond limit
conditions need not be considered when
it can be shown that the airplane has
design features that will not allow it to
exceed those limit conditions.

(3) The airplane must meet the
aeroelastic stability requirements of
§25.629.

(b) System in the failure condition.
For any system failure condition not
shown to be extremely improbable, the
following apply:

(1) At the time of occurrence. Starting
from 1-g level flight conditions, a
realistic scenario, including pilot
corrective actions, must be established
to determine the loads occurring at the
time of failure and immediately after
failure.

(i) For static strength substantiation,
these loads multiplied by an appropriate
factor of safety that is related to the
probability of occurrence of the failure
are ultimate loads to be considered for
design. The factor of safety (FS) is
defined in Figure 1.

BILLING CODE 4910-13-P
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Figure 1

Factor of safety at the time of occurrence

FS
15

1.25

(ii) For residual strength
substantiation, the airplane must be able
to withstand two-thirds of the ultimate
loads defined in paragraph 2.(b)(1)(i)
above.

(iii) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speed
increases beyond Vc/Mgc, freedom from
aeroelastic instability must be shown to
increased speeds, so that the margins
intended by § 25.629(b)(2) are
maintained.

(iv) Failures of the system that result
in forced structural vibrations
(oscillatory failures) must not produce

/

10-9 1073

loads that could result in detrimental
deformation of primary structure.

(2) For the continuation of the flight.
For the airplane in the system failed
state and considering any appropriate
reconfiguration and flight limitations,
the following apply:

(i) The loads derived from the
following conditions at speeds up to Vc,
or the speed limitation prescribed for
the remainder of the flight, must be
determined:

(A) The limit symmetrical
maneuvering conditions specified in
§§25.331 and 25.345.

(B) The limit gust and turbulence
conditions specified in §§ 25.341 and
25.345.

Figure 2

1

Pj - Probahility of occurrence of failure mode j (per hour)

(C) The limit rolling conditions
specified in § 25.349, and the limit
unsymmetrical conditions specified in
§25.367 and § 25.427(b) and (c).

(D) The limit yaw maneuvering
conditions specified in § 25.351.

(E) The limit ground loading
conditions specified in §§ 25.473 and
25.491.

(ii) For static strength substantiation,
each part of the structure must be able
to withstand the loads defined in
paragraph 2.(b)(2)(i) above, multiplied
by a factor of safety depending on the
probability of being in this failure state.
The factor of safety is defined in Figure
2.

Factor of safety for continuation of flight

=...,________/

FS
15

1.0

Q; = (T})(P;) where:

Tj = Average time spent in failure
condition j (in hours).

P; = Probability of occurrence of
failure mode j (per hour).

Note: If P; is greater than 103 per flight
hour, then a 1.5 factor of safety must be
applied to all limit load conditions specified
in subpart C.

T

|

10-9 10°5
Qj - Probability of being in failure condition |

(iii) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in paragraph 2.(b)(2)(ii)
above.

(iv) If the loads induced by the failure
condition have a significant effect on
fatigue or damage tolerance, then their
effects must be taken into account.

(v) Freedom from aeroelastic
instability must be shown up to a speed
determined from Figure 3. Flutter
clearance speeds V' and V! may be
based on the speed limitation specified
for the remainder of the flight using the
margins defined by § 25.629(b).
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Figure 3
Clearance speed

P ——

|

V! = Clearance speed as defined by
§ 25.629(b)(2).

V!l = Clearance speed as defined by
§25.629(b)(1).

Q; = (T})(P;) where:

Tj = Average time spent in failure
condition j (in hours).

P; = Probability of occurrence of
failure mode j (per hour).

Note: If P; is greater than 103 per flight
hour, then the flutter clearance speed must
not be less than VI,

(vi) Freedom from aeroelastic
instability must also be shown up to V!
in Figure 3 above for any probable
system failure condition combined with
any damage required or selected for
investigation by § 25.571(b).

(3) Consideration of certain failure
conditions may be required by other
sections of 14 CFR part 25, regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural
substantiation to show continued safe
flight and landing.

(c) Warning considerations. For
system failure detection and warning,
the following apply:

(1) The system must be checked for
failure conditions, not extremely
improbable, that degrade the structural
capability below the level required by
14 CFR part 25, or significantly reduce
the reliability of the remaining system.
The flightcrew must be made aware of
these failures before flight. Certain
elements of the control system, such as
mechanical and hydraulic components,
may use special periodic inspections,
and electronic components may use
daily checks, in lieu of warning systems,
to achieve the objective of this
requirement. These certification
maintenance requirements must be
limited to components that are not
readily detectable by normal warning
systems and where service history

10-9 1070

Qj - Probability of being in failure condition j

shows that inspections will provide an
adequate level of safety.

(2) The existence of any failure
condition, not extremely improbable,
during flight that could significantly
affect the structural capability of the
airplane, and for which the associated
reduction in airworthiness can be
minimized by suitable flight limitations,
must be signaled to the flightcrew. For
example, failure conditions that result
in a factor of safety between the airplane
strength and the loads of 14 CFR part
25, subpart G below 1.25, or flutter
margins below V', must be signaled to
the crew during flight.

(d) Dispatch with known failure
conditions. If the airplane is to be
dispatched in a known system failure
condition that affects structural
performance, or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of these special conditions
must be met for the dispatched
condition and for subsequent failures.
Flight limitations and expected
operational limitations may be taken
into account in establishing Q)j as the
combined probability of being in the
dispatched failure condition and the
subsequent failure condition for the
safety margins in Figures 2 and 3. These
limitations must be such that the
probability of being in this combined
failure state and then subsequently
encountering limit load conditions is
extremely improbable. No reduction in
these safety margins is allowed if the
subsequent system failure rate is greater
than 103 per hour.

Issued in Renton, Washington, on January
9, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03—2423 Filed 1-31-03; 8:45 am]

BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DC052-7005, MD143-3096, VA152-5062;
FRL-7445-8]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia, Maryland, Virginia; Post
1996 Rate-of-Progress Plans and One-
Hour Ozone Attainment
Demonstrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
conditionally approve the 1-hour ozone
attainment demonstration and the 1996—
1999 rate-of-progress (ROP) plans for the
Metropolitan Washington DC ozone
nonattainment area (the Washington
area) submitted by the District of
Columbia’s Department of Health (DoH),
by the Maryland Department of the
Environment (MDE) and by the Virginia
Department of Environmental Quality
(VA DEQ), including enforceable
commitments submitted by the District
of Columbia, Virginia and Maryland as
part of the 1-hour attainment
demonstration plan to perform a mid-
course review and to submit revised
motor vehicle emissions budgets. We
are also proposing to clarify what occurs
if we issue a final conditional approval
of any of these SIPs based on a State
commitment to revise the SIP’s 2005
motor vehicle emissions budgets in the
future. If this occurs, the 2005 motor
vehicle emissions budgets in the
conditionally approved SIP will apply
for transportation conformity purposes
only until the budgets are revised
consistent with the commitment and we
have found the new budgets adequate.
Once we have found the revised budgets
adequate, then they would apply
instead of the previous conditionally
approved 2005 budgets. In the
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alternative, the EPA is also proposing to
disapprove the Washington area
attainment demonstration with a
protective finding for the 2005 motor
vehicle emissions budgets and/or the
1996—1999 ROP plan with a protective
finding for the 1999 motor vehicle
emissions budgets.

DATES: Written comments must be
received on or before March 5, 2003.

ADDRESSES: Comments may be mailed to
Makeba Morris, Chief, Air Quality
Planning and Information Services
Branch, Mailcode 3AP21 U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103;
District of Columbia Department of
Public Health, Air Quality Division, 51
N Street, NE., Washington, DC 20002;
Maryland Department of the
Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230, Baltimore, Maryland
21224; and Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 814a—2179, or
by e-mail at cripps.christopher@epa.gov.

SUPPLEMENTARY INFORMATION: The use of
“we,” “us,” or “our” in this document
refers to EPA.

This SUPPLEMENTARY INFORMATION
section is organized to address the
following questions:

I. What Action Is the EPA Proposing Today?
II. Background

A. What Is the Washington Nonattainment
Area?

B. What Previous Action Has Been Taken
on These SIP Revisions?

C. What Is the Time Frame for Taking
Action on These Washington Area SIP
Revisions?

D. What Is the Impact of the
Reclassification of the Washington Area
to Severe Ozone Nonattainment?

E. What Is the Purpose of the Action EPA
Is Taking Today?

III. Attainment Demonstrations

A. What Is the Basis for the Attainment
Demonstration SIP?

B. What Is the Framework for Proposing
Action on the Attainment Demonstration
SIPs?

C. The EPA’s Review and Analysis of the
District’s, Maryland’s and Virginia’s
Submittals Against the EPA’s Framework
for Proposing Action on the Attainment
Demonstration SIPs

IV. Rate-of-Progress Plans

A. What Agencies and Organizations
Developed the 1996—1999 ROP Plan for
the Area?

B. What Are the Rate-of-progress
Requirements Applicable to the
Washington Area?

C. How Is the 3 Percent per Year 1996—
1999 Reduction Calculated?

D. Nonattainment Area-Wide Plan—
Apportionment of Reduction Needs

E. What Control Strategies Are the District,
Maryland and Virginia Including in the
1996—1999 ROP Plan?

F. What Are the Total Reductions in the
1996—1999 ROP plan?

V. Applicability of Revised Motor Vehicle
Emissions Budgets

TABLE 1.—1996-1999 ROP PLANS

A. What Is the Background on
Transportation Conformity?

B. What Is the EPA Proposing Today
Regarding Clarification of the
Applicability of Revised Motor Vehicle
Emissions Budgets?

C. How Does the 18-Month Clock Apply
With Respect to These Budgets
Revisions?

D. What Are the Budgets in the Plans?

E. What Is the Status of the 1999 Motor
Vehicle Emission Budgets Contained in
the 1996—-1999 ROP Plan for the Area?

VI. What Is the Basis for the Proposed
Actions?

A. Conditional Approval

B. Disapproval in the Alternative

C. Proposed Protective Findings

VII. Proposed Action

A. The District of Columbia—Rate-of-
Progress Plan

B. The District of Columbia—Attainment
Demonstration

C. The State of Maryland—Rate-of-Progress
Plan

D. The State of Maryland—Attainment
Demonstration

E. The Commonwealth of Virginia—Rate-
of-Progress Plan

F. The Commonwealth of Virginia—
Attainment Demonstration

G. Applicability of Revised Motor Vehicle
Emissions Budgets

VIIL Statutory and Executive Order Reviews

I. What Action Is the EPA Proposing
Today?

The EPA is proposing conditional
approval of the 1996—-1999 ROP plans
and the one-hour attainment
demonstrations submitted by the DoH,
MDE and VADEQ for the Washington
area. The following tables identify
submittal dates and amendment dates
for the 1996—1999 ROP plans and the
attainment demonstrations:

DC MD

VA

Initial submittal dates

November 10, 1997

December 24, 1997

December 19, 1997.

Amendment dates .........ccccceeriiiiinenns May 25, 1999 .....ocoiiiiiieeeeee May 20, 1999 .....cccoviiiiiiiiie e May 25, 1999.
TABLE 2.—ATTAINMENT DEMONSTRATIONS
DC MD VA
Initial submittal dates ...........c.cccceees April 24, 1998 .....c.cooiiiiiiiieeee April 29, 1998 ....cooiiii April 29, 1998.

Amendment dates
Supplemental dates

Supplemental dates

October 27, 1998 ..
February 16, 2000

March 22, 2000

August 17, 1998
February 14, 2000 (
01).

02).

March 31, 2000 (MD SIP No. 00—

August 18, 1998.
February 9, 2000.

MD SIP No. 00—

March 31, 2000.

Hereafter, the SIP revisions in the
preceding Table submitted in April
1998 will be called the “1998 Plans;”
those submitted in February 2000 will
be called the “February 2000 plans;”

and those submitted in March 2000 will
be called the “March 2000 plans.”

As noted elsewhere in this document,
the EPA is also proposing in the
alternative to disapprove these SIPs if

we do not finalize the conditional
approval of these SIPs.
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II. Background

A. What Is the Washington
Nonattainment Area?

The Washington area is comprised of
the entire District of Columbia (the
District), a portion of Maryland (namely,
Calvert, Charles, Frederick,
Montgomery, and Prince George’s
Counties), and a portion of Virginia
(namely, Alexandria, Arlington County,
Fairfax, Fairfax County, Falls Church,
Manassas, Manassas Park, Prince
William County, and Stafford County).

B. What Previous Action Has Been
Taken on These SIP Revisions?

On January 3, 2001 (66 FR 586), the
EPA approved the 1996-1999 ROP
plans, an attainment date extension and
the attainment demonstrations for the
Washington, DC area. A petition for
review of that final rule was filed. On
July 2, 2002, the United States Courts of
Appeals for the District of Columbia
Circuit (the Circuit Court) ruled on the
petition and vacated our January 3,
2001, approval of the attainment
demonstration, 1996—1999 ROP plan
and extension of the attainment date.
See Sierra Club v. Whitman, 294 F.3d
155, 163 (D.C. Cir. 2002). With respect
to the attainment date extension, the
Court found that the plain language of
Clean Air Act “sets a deadline without
an exception for setbacks owing to
ozone transport.” Id. at 161. The Circuit
Court said that the EPA was without
authority to extend the Washington, DC
area’s attainment deadline unless it also
ordered the area to be reclassified as a
“severe” area. The Circuit Court also
found that the attainment demonstration
and ROP plan were deficient because
neither SIP revision contained approved
contingency measures as required by
sections 172(c)(9) and 182(c)(9) of the
Clean Air Act (CAA). Id. at 164.
Furthermore, the Circuit Court
determined that in addition to a nine
percent reduction in baseline emissions
from 1996 to 1999, an area with an
attainment date in 2005 must submit a
ROP plan that demonstrates additional
ROP to 2005. Id. at 163. The Washington
area’s 1996—1999 ROP plan
demonstrated ROP only through 1999.
Lastly, although the Circuit Court
upheld the EPA’s definition of RACM
“[blecause the statutory provision is
ambiguous and the EPA’s construction
of the term ‘RACM’ is reasonable”, the
Court remanded this matter to the EPA
to determine which measures, if any, are
RACM to be implemented by the States
in this case because the final rule did
not present any determination on
whether certain measures tendered as
possible RACM in the notice of

proposed rulemaking (64 FR 70460) met
EPA’s RACM definition. Id. at 162—63.

In response to the Circuit Court’s
ruling, on January 24, 2003 the EPA
published a final action (68 FR 3410)
determining that the Washington area
failed to attain the serious ozone
nonattainment deadline of November
15, 1999, and reclassifying the
Washington area to severe ozone
nonattainment.

C. What Is the Time Frame for Taking
Action on These Washington Area SIP
Revisions?

Under the CAA, the EPA is required
to approve or disapprove a State’s
submission no later than 12 months
after the submission is determined or
deemed complete. On November 13,
2002, the Sierra Club filed a complaint
in the United States District Court for
the District of Columbia (District Court)
against the EPA (Sierra Club v.
Whitman, No. 1:02CV02235(JR))
claiming, among other things, that the
EPA had not issued a final action on
several SIP revisions (those listed in
Tables 1 and 2 of this document)
submitted by the District, Maryland and
Virginia for the Washington area. On
December 18, 2002, the District Court
issued an order directing the EPA to
publish, by February 3, 2003, a notice of
proposed rulemaking on these SIP
revisions and to publish by April 17,
2003, a final rule on these SIP revisions.
This notice of proposed rulemaking
complies with the Court’s Order to
publish a proposed notice by February
3, 2003.

D. What Is the Impact of the
Reclassification of the Washington Area
to Severe Ozone Nonattainment?

The reclassification to severe
nonattainment imposes additional
requirements on the Washington area
including, among other things, CAA-
mandated control measures, a fee
program for major sources and ROP
plans (an additional 9 percent reduction
in base line emissions between 1999
and 2005). These new requirements, as
well as all of the requirements for a
severe ozone nonattainment SIP, must
be submitted to the EPA by the date
established in the reclassification final
rule. (68 FR 3410).

Section 172(c)(9) of the CAA requires
that specific measures must be
undertaken if an area fails to make
reasonable further progress, or to attain
the NAAQS by the attainment date.
Furthermore, such measures must be
included in the SIP as contingency
measures to take effect without further
action by the State or the Administrator.
As noted previously, the Circuit Court

ruled that sections 172(c)(9) and
182(c)(9) of the CAA require that
contingency measures must be included
as an integral element in the attainment
demonstration and ROP SIPs for the
Washington area. The Court further
determined that EPA lacked the
authority to approve attainment
demonstration and ROP SIPs without
contingency measures. Therefore, the
jurisdictions in the Washington area
have committed to submit to the EPA
those measures that qualify as
contingency measures due to the failure
of the Washington area to attain the
ozone standard for serious areas by
November 15, 1999. They have also
committed to submit contingency
measures for failure to meet the 1999
ROP milestone if we find that the area
has not achieved the required
reductions. The contingency measures
for the 1999 ROP milestone and the
contingency measures for failure to
attain by 1999 could be the same
measures. These measures need to
provide for at least a 3 percent reduction
in base line emissions and be fully
adopted rules or measures that can be
implemented without further action by
the States or EPA after November 15,
1999. Such contingency measures must
also meet all of the EPA’s guidance and
policy relating to contingency measures.

E. What Is the Purpose of the Action
EPA Is Taking Today?

This proposed conditional approval is
directed at issuing a final action on the
previously submitted attainment
demonstration and 1996—-1999 ROP plan
SIPs and associated RACM and
contingency measures that now apply to
the Washington area as elements
required by classification as a severe
ozone nonattainment area. In this case,
the EPA could not approve a SIP that is
not consistent with the principle in the
CAA that attainment must be achieved
as expeditiously as practicable but no
later than November 15, 2005, the new
attainment date provided under the
statute. Furthermore, the EPA cannot
fully approve the previously submitted
serious area attainment demonstration
because it lacks contingency measures,
RACM and motor vehicle emission
budgets that are consistent with a severe
attainment deadline. Similarly, the EPA
cannot fully approve the previously
submitted 1996—1999 ROP plan because
it lacks contingency measures.

Under section 110(k)(4) of the CAA,
the EPA “may approve a plan revision
based on a commitment of the State to
adopt specific enforceable measures by
a date certain, but not later than 1 year
after the date of approval of the plan
revision. Any such conditional approval
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shall be treated as a disapproval if the
State fails to comply with such
commitment.” The EPA is proposing to
conditionally approve these SIP
submissions as a severe area attainment
demonstration and the 1996—99 portion
of the Washington area’s ROP obligation
on the basis of the commitments from
the affected jurisdictions. EPA believes
that this action is appropriate because
the attainment date for the Washington
area, which will be reclassified as severe
effective March 25, 2003 (68 FR 3410),
will be November 15, 2005, and because
the States have committed in
accordance with section 110(k)(4) to
submit revisions to remedy the
inadequacies with the RACM and
contingency measure aspects of the
attainment demonstration and the 1996—
99 ROP plans. Since the Court viewed
the contingency measures as an element
of an attainment demonstration and
ROP plan, and rejected EPA’s argument
that contingency measures were a
separate SIP submission, EPA believes it
is appropriate to proceed on the basis of
a commitment to deal with that aspect
of the attainment plan and ROP plan.
Similarly, the RACM demonstration is
merely another element of the
attainment demonstration and EPA
believes that it is appropriate to proceed
with a conditional approval on the basis
of a commitment regarding the RACM
demonstration. As a consequence of the
reclassification to severe, the
Washington area will need to submit
additional SIP revisions concerning
other matters, such as the 1999-2005
ROP obligation and new NSR
requirements, but EPA believes that it
can proceed on the SIPs before it as a
severe area attainment demonstration
plan and a 1996-1999 ROP plan without
those additional SIP submissions.

III. Attainment Demonstrations

A. What Is the Basis for the Attainment
Demonstration SIP?

1. CAA Requirements

The Clean Air Act (CAA) requires the
EPA to establish national ambient air
quality standards (NAAQS or standards)
for certain widespread pollutants that
cause or contribute to air pollution that
is reasonably anticipated to endanger
public health or welfare. See sections
108 and 109 of the CAA. In 1979, the
EPA promulgated the 1-hour 0.12 parts
per million (ppm) ground-level ozone
standard. 44 FR 8202 (February 8, 1979).
Ground-level ozone is not emitted
directly by sources. Rather, emissions of
nitrogen oxides (NOx) and volatile
organic compounds (VOCs) react in the
presence of sunlight to form ground-

level ozone. Emissions of NOx and VOC
are referred to as precursors of ozone.

An area exceeds the 1-hour ozone
standard each time an ambient air
quality monitor records a 1-hour average
ozone concentration above 0.124 ppm.
An area is violating the standard if, over
a consecutive three-year period, more
than three exceedances are expected to
occur at any one monitor. The CAA, as
amended in 1990, required the EPA to
designate as nonattainment any area
that was violating the 1-hour ozone
standard, generally based on air quality
monitoring data from the three-year
period from 1987-1989. CAA section
107(d)(4); 56 FR 56694 (Nov. 6, 1991).
The CAA further classified these areas,
based on the area’s design value, as
marginal, moderate, serious, severe or
extreme. CAA section181(a). Marginal
areas were suffering the least significant
air pollution problems while the areas
classified as severe and extreme had the
most significant air pollution problems.
The control requirements and dates by
which attainment needs to be achieved
vary with the area’s classification.
Marginal areas are subject to the fewest
mandated control requirements and
have the earliest attainment date. Severe
and extreme areas are subject to more
stringent planning requirements but are
provided more time to attain the
standard. Serious areas are required to
attain the 1-hour standard by November
15, 1999, and severe areas are required
to attain by November 15, 2005, or
November 15, 2007. The Washington
area was classified as a serious
nonattainment area with an attainment
date of November 15, 1999. On January
24, 2003, the EPA published a final rule
(68 FR 3410) reclassifying the area to
severe ozone nonattainment, with an
attainment date of November 15, 2005.

Under section 182(c)(2) and (d) of the
CAA, serious and severe areas were
required to submit by November 15,
1994, demonstrations of how they
would attain the 1-hour standard and
how they would achieve reductions in
VOC emissions of 9 percent for each
three-year period until the attainment
year (rate-of-progress or ROP). (In some
cases, NOx emission reductions can be
substituted for the required VOC
emission reductions.) Today, in this
proposed rule, the EPA is proposing
action on the attainment demonstration
SIP submitted by DoH, the MDE and the
VADEQ for the Washington area.

In general, an attainment
demonstration SIP includes a modeling
analysis component showing how the
area will achieve the standard by its
attainment date and the control
measures necessary to achieve those
reductions. Another component of the

attainment demonstration SIP is motor
vehicle emissions budgets for
transportation conformity purposes.
Transportation conformity is a process
for ensuring that States consider the
effects of emissions associated with new
or improved federally-funded roadways
on attainment of the standard. As
described in section 176(c)(2)(A) of the
CAA, attainment demonstrations must
include the estimates of motor vehicle
emissions that are consistent with
attainment, which then act as budgets
for the purposes of determining whether
transportation plans and projects
conform to the attainment SIP.1

2. What Are the Components of a
Modeled Attainment Demonstration?

The EPA allows that States may rely
upon a modeled attainment
demonstration supplemented with
additional evidence to demonstrate
attainment.2 In order to have a complete
modeling demonstration submission,
States should have submitted the
required modeling analysis and
identified any additional evidence that
the EPA should consider in evaluating
whether the area will attain the
standard.

The EPA addressed the sufficiency of
the modeling demonstration to attain by
November 15, 2005, in its previous
notices regarding the Washington area
attainment demonstration. See 64 FR
70460, December 16, 1999, and 66 FR
586, January 3, 2001. Since the Circuit
Court did not address issues regarding
the adequacy of the modeling
demonstration, EPA believes that it may
approve that modeling demonstration at
this time. EPA incorporates by reference
herein its prior proposal, the comments
submitted thereon, and its response to
those comments. EPA is not reprinting
that discussion here but will address
any further comments submitted in
response to this re-proposal of its
approval of the modeling demonstration
showing attainment of the Washington
area by November 2005.

1Under the CAA, the District of Columbia has the
same attainment planning authorities and
responsibilities as any of the 50 States.

2EPA issued guidance on the air quality
modeling that is used to demonstrate attainment
with the 1-hour ozone NAAQS. See U.S. EPA,
(1991), Guideline for Regulatory Application of the
Urban Airshed Model, EPA-450/4-91-013, (July
1991). (A copy may be found on EPA’s web site at
http://www.epa.gov/ttn/scram/ (file name:
“UAMIVGUIDE")). See also U.S. EPA, (1996),
Guidance on Use of Modeled Results to
Demonstrate Attainment of the Ozone NAAQS,
EPA-454/B-95-007, (June 1996). A copy may be
found on EPA’s web site at http://www.epa.gov/ttn/
scram/ (file name: “O3TEST”).
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B. What Is the Framework for Proposing
Action on the Attainment
Demonstration SIPs?

In addition to the modeling analysis,
the EPA has identified the following key
elements which must be present in
order for the EPA to approve or
conditionally approve the 1-hour
attainment demonstration SIPs. These
elements are first listed in this section
and then described in detail.

CAA Measures and Measures Relied
on in the Modeled Attainment
Demonstration—This includes adopted
and submitted rules for all previously
required CAA mandated measures for
the specific area classification,
including contingency measures should
the are fail to attain by the required
date, and RACM. This also includes
measures that may not be required for
the area classification but that the State
relied on in the SIP submission for
attainment and ROP plans on which the
EPA is proposing to take action on
today.

NOx reductions consistent with the
modeling demonstration: Motor vehicle
emissions budgets—Motor vehicle
emissions budgets that EPA can
determine to be consistent with the
underlying purpose of the applicable
CAA requirements.

Tier 2/Sulfur program benefits where
needed to demonstrate attainment—
Inclusion of reductions expected from
the EPA’s Tier 2 tailpipe and low sulfur-
in-fuel standards in the attainment
demonstration and the motor vehicle
emissions budgets.

Mid-course review—An enforceable
commitment to conduct a mid-course
review and evaluation based on air
quality and emission trends. The mid-
course review would show whether the
adopted control measures are sufficient
to reach attainment by the area’s
attainment date, or that additional
control measures are necessary.

1. CAA Measures and Measures Relied
on in the Modeled Attainment
Demonstration

The Washington area needs to achieve
substantial reductions from its 1990
emissions levels in order to attain. The
EPA believes the Washington area needs
all of the measures required under the
CAA for its former serious
nonattainment classification to attain
the 1-hour ozone NAAQS. The District,
Maryland and Virginia have adopted the
control measures required under the
CAA for the former serious area
classification as well as additional
control measures within the local
modeling domain that were relied on for
purposes of the modeled attainment
demonstration.

The Washington area attainment
demonstration does not contain a RACM
analysis which the Circuit Court held
was required under section 172(c)(1) of
the CAA. In its January 3, 2001,
approval of the Washington area
nonattainment demonstration and
1996-1999 ROP plan (66 FR 607), the
EPA posited that a state must “consider
all potentially available measures to
determine whether they were
reasonably available for implementation
in the area, and whether they would
advance the attainment date”.
Furthermore, the EPA determined that
states may ‘‘reject measures as not being
RACM because they would not advance
the attainment date, would cause
substantial widespread and long-term
adverse impacts, or would be
economically or technologically
infeasible.” Although the Circuit Court
vacated the EPA’s January 3, 2001,
approval of the Washington area’s
attainment demonstration and 1996—
1999 ROP plan, the Circuit Court
upheld the EPA’s definition of RACM.
See Sierra Club v. Whitman, 294 F.3d at
162—63. However, the Circuit Court
found that the EPA had not determined
whether any measures for the
Washington area fell within the EPA’s
definition and remanded the matter to
the EPA to determine which measures,
if any, are to be implemented as RACM.
Id. at 163.

With respect to contingency
measures, the Washington area
attainment demonstration does not
contain a contingency plan that
identifies those measures that will be
implemented should the area not attain
the standard by November 15, 2005.
Section 172(c)(9) of the CAA requires
that specific measures must be
undertaken if an area fails to make
reasonable further progress, or to attain
the NAAQS by the attainment date.
Furthermore, such measures must be
included in the SIP as contingency
measures to take effect without further
action by the State or the Administrator.
As noted previously, the Circuit Court
ruled that sections 172(c)(9) and
182(c)(9) of the CAA require that
contingency measures must be included
as an integral element in the attainment
demonstration and ROP SIPs for the
Washington area. The Circuit Court
further determined that EPA lacked the
authority to approve the Washington
area attainment demonstration and ROP
SIPs without contingency measures.
Therefore, the jurisdictions in the
Washington area have committed to
submit to the EPA adopted contingency
measures to be implemented if the
Washington area does not attain the 1-

hour ozone standard by November 15,
2005. These measures need to provide
for at least a 3 percent reduction in base
line emissions and be fully adopted
rules or measures that can be
implemented without further action by
the States or EPA after November 15,
2005. The contingency measures must
also meet all of the EPA’s guidance and
policy relating to contingency measures.

2. NOx Reductions Consistent With the
Modeling Demonstration

The EPA completed final rulemaking
on the NOx SIP Call on October 27,
1998, which required States to address
transport of NOx and ozone to other
States. To address transport, the NOx
SIP Call established NOx emissions
budgets for 23 jurisdictions that are
intended to reduce emissions in upwind
States that significantly contribute to
nonattainment problems. Emission
reductions that will be achieved through
the EPA’s NOx SIP Call will reduce the
levels of ozone and ozone precursors
entering nonattainment areas at their
boundaries. For purposes of developing
attainment demonstrations, States
define local modeling domains that
include both the nonattainment area
and nearby surrounding areas. The
ozone levels at the boundary of the local
modeling domain are reflected in
modeled attainment demonstrations and
are referred to as boundary conditions.
The 1-hour attainment demonstration
for the Washington area relies, in part,
on the NOx SIP Call reductions for
purposes of determining the boundary
conditions of the modeling domain.
Emission reductions assumed in the
attainment demonstrations are modeled
to occur both within the State and in
upwind States; thus, intrastate
reductions as well as reductions in other
States impact the boundary conditions.
If States assume control levels and
emission reductions other than those of
the NOx SIP Call within their State but
outside of the modeling domain, States
must also adopt control measures to
achieve those reductions in order to
have an approvable plan.

Accordingly, States in which the
nonattainment areas are located will not
be required to adopt measures outside
the modeling domain to achieve the
NOx SIP Call budgets prior to the time
that all States are required to comply
with the NOx SIP Call. If the reductions
from the NOx SIP Call do not occur as
planned, States will need to revise their
SIPs to add additional local measures or
obtain interstate reductions, or both, in
order to provide sufficient reductions
needed for attainment.
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3. Motor Vehicle Emissions Budgets

The EPA believes that attainment
demonstration SIPs must necessarily
estimate the motor vehicle emissions
that will be produced in the attainment
year and demonstrate that this
emissions level, when considered with
emissions from all other sources, is
consistent with attainment. This
estimate of motor vehicle emissions is
used to determine the conformity of
transportation plans and programs to
the SIP, as described by CAA section
176(c)(2)(A). For transportation
conformity purposes, these estimates of
motor vehicle emissions are known as
the motor vehicle emissions budgets.
The EPA believes that appropriately
identified motor vehicle emissions
budgets are a necessary part of an
attainment demonstration SIP. A SIP
cannot effectively demonstrate
attainment unless it identifies the level
of motor vehicle emissions that can be
allowed while still demonstrating
attainment.

4. Tier 2/Sulfur Program Benefits

On February 10, 2000 (65 FR 6698),
the EPA published a final rule
promulgating a major, comprehensive
program designed to significantly
reduce emissions from passenger cars
and light trucks (including sport-utility
vehicles, minivans, and pickup trucks)
and to reduce sulfur in gasoline. Under
this program, automakers would
produce vehicles designed to have very
low emissions when operated on low-
sulfur gasoline, and oil refiners would
provide that cleaner gasoline
nationwide.

The final rule was supported by 1-
hour ozone modeling and monitoring
information that support the EPA’s
conclusion that the Tier 2/Sulfur
program is necessary to help areas attain
the 1-hour NAAQS. See 64 FR 35112,
June 30, 1999, and 64 FR 57827, October
27,1999. Under the final rule, NOx and
VOC emission reductions (as well as
other reductions not directly relevant
for attainment of the 1-hour ozone
standard) would occur beginning in the
2004 ozone season. Nationwide, the Tier
2/Sulfur program is projected to result
in emissions reductions of NOx per year
of approximately 856,000 tons per year
by 2007 and 1,236,000 tons by 2010 tons
(65 FR at 6698).

In the October 27, 1999, supplemental
notice (64 FR at 57830), the EPA
reported that the EPA’s regional ozone
modeling indicated that 17 metropolitan
areas for which the 1-hour standard
applies need the Tier 2/Sulfur program
reductions to help attain the 1-hour
ozone standard. The Washington area

whose attainment demonstration the
EPA is proposing to conditionally
approve today is included on that list.

The EPA issued a memorandum that
provides estimates of the emissions
reductions associated with the Tier 2/
Sulfur program proposal.? The
memorandum provides the tonnage
benefits for the Tier 2/Sulfur program in
2007 on a county-by-county basis for all
counties within many serious and
severe nonattainment areas and the
2005 tonnage benefits for the Tier 2/
Sulfur program for each county for three
areas.

The EPA also issued a memorandum
which explains the connection between
the Tier 2/Sulfur program, motor
vehicle emissions budgets for
conformity determinations, and timing
for SIP revisions to account for the Tier
2/Sulfur program benefit.# This
memorandum explains that conformity
analyses in serious and severe ozone
nonattainment areas can begin
including Tier 2/Sulfur program
benefits once the EPA’s Tier 2 rule is
promulgated, provided that the
attainment demonstration SIPs and
associated motor vehicle emissions
budgets include the Tier 2 benefits. The
motor vehicle emissions budgets in the
February 2000 plans include Tier 2
benefits.

The District, Maryland and Virginia
need to revise their motor vehicle
emissions budgets in their attainment
demonstration SIPs using the MOBILE6
model because the motor vehicle
emissions budgets in the February 2000
plans to include the effects of the Tier
2/Sulfur program, which can not be
accurately reflected with the MOBILE5
model. In addition, the budgets need to
be revised using MOBILEG6 even in an
area that does not need the Tier 2/Sulfur
program for attainment but decide to
include its benefits in the motor vehicle
emissions budgets anyway.

When we first proposed action on the
attainment demonstration for the
Washington area (64 FR 70460,
December 16, 1999), the District,
Maryland and Virginia needed to submit

3 Memorandum, ‘“1-Hour Ozone Attainment
Demonstrations and Tier 2/Sulfur Rulemaking”
from Lydia Wegman, Office of Air Quality Planning
and Standards and Merrylin Zaw-Mon, Office of
Mobile Sources to the Air Division Directors,
Regions I-1V, issued November 8, 1999. A copy of
this memorandum may be found on the EPA’s web
site at http://www.epa.gov/oms/transp/
traqconf.htm.

4Memorandum, “Guidance on Motor Vehicle
Emissions Budgets in One-Hour Ozone Attainment
Demonstrations”, from Merrylin Zaw-Mon, Office
of Mobile Sources, to Air Division Directors,
Regions I-VI, issued November 3, 1999. A copy of
this memorandum may be found on the EPA’s web
site at http://www.epa.gov/oms/transp/
traqconf.htm.

an enforceable commitment in the near
term to revise their motor vehicle
emissions budgets if the budgets include
the effects of the Tier 2/Sulfur program
within one year after the EPA’s release
of MOBILE6. When we released the Tier
2 guidance and policy in November
1999, we could not forecast the
MOBILES release date in relation to
final action on the attainment
demonstration SIP revisions. Such
release date could have been over one-
year past the time we approved the
attainment demonstration for an area,
and therefore, a conditional approval
would not have been a suitable approval
option. Therefore, at that time, approval
of an enforceable commitment would
ensure the requirement to revise the
motor vehicle emissions budgets could
be enforced in court by the EPA or
citizens. The enforceable commitment
was to be submitted to the EPA along
with the other commitments discussed
elsewhere in this document, or
alternatively, as part of the SIP revision
that modified the motor vehicle
emission inventories and budgets to
include the Tier 2/Sulfur program
benefits needed in order for the EPA to
approve the SIP submittal. The
MOBILE6 model was released on
January 29, 2002 (67 FR 4254). Now that
MOBILES6 has been released, the EPA
may issue a conditional approval based
on a State’s commitment to
expeditiously revise and submit not
later than one-year after the EPA issues
a conditional approval to the EPA an
updated attainment demonstration SIP
that reflects revised MOBILE6-based
motor vehicle emissions budgets.

5. Mid-Course Review

A mid-course review (MCR) is a
reassessment of modeling analyses and
more recent monitored data to
determine if a prescribed control
strategy is resulting in emission
reductions and air quality
improvements needed to attain the
ambient air quality standard for ozone
as expeditiously as practicable but by no
later than the statutory dates. The EPA
believes that an enforceable
commitment to perform a MCR is a
critical element of the WOE analysis for
the attainment demonstration on which
the EPA is proposing to take action
today. The State of Maryland, the
Commonwealth of Virginia and the
District submitted an enforceable
commitment to perform a MCR as
described here. However, an enforceable
commitment to perform and submit a
MCR is meaningless outside of the
context of an approved attainment
demonstration. For this reason, our
conditional approval of the attainment
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demonstration includes the enforceable
commitment to perform a mid-course
review.

C. The EPA’s Review and Analysis of
the District’s, Maryland’s and Virginia’s
Submittals Against the EPA’s
Framework for Proposing Action on
Attainment Demonstration SIPs

This section provides a review of
Maryland’s, Virginia’s and the District’s
submittals and an analysis of how these
submittals satisfy the frame work
previously discussed.

As noted previously, the EPA
addressed the sufficiency of the
modeling demonstration of attainment
in its previous notices regarding the
Washington area attainment
demonstration and incorporated by
reference its prior proposal, the
comments submitted thereon, and its
response to those comments. See 64 FR
70460, December 16, 1999, and 66 FR
586, January 3, 2001. EPA is not
reprinting that discussion here but will
address any further comments

submitted in response to this re-
proposal of its approval of the modeling
demonstration showing attainment of
the Washington area by November 2005.

1. CAA Measures and Measures Relied
on in the Current SIP Submission

Table 3 contains a summary of the
CAA required ozone SIP elements for
serious areas and any additional
measures included in the attainment
demonstration.

TABLE 3.—CONTROL MEASURES IN THE 1-HOUR OzONE 1996-1999 ROP PLAN AND ATTAINMENT PLANS FOR THE
METROPOLITAN WASHINGTON NONATTAINMENT AREA

Control measure

Type of measure

Credited in 1996—1999 ROP
plan

Credited in at-
tainment plan

Enhanced Inspection & Maintenance ..................

Federal Motor Vehicle Control program
NLEV
Reformulated Gasoline (Phase 1 & 2)
Transportation Control Measures (TCM)

Federal Non-road Gasoline Engine standards ...
Federal Non-road Heavy Duty diesel engine standards

Rail Road Locomotive Controls
NOx RACT
Non-CTG RACT to 50 tpy

VOC Point Source Regulations to 25 tons/year? .

Stage Il Vapor Recovery3 &

On-board Refueling Vapor Recovery (ORVR)

AIM Surface Coatings
Consumer & commercial products .
Autobody refinishing
Surface Cleaning/Degreasing
Open Burning Ban 2
Stage | Vapor Recovery4 ..

GraphiC AIS ...ouveeeiiieeee e

Heavy Duty Diesel Engines (On-road)

Beyond RACT NOx Requirements on Utilities ...

Approved SIP
Federal
Approved SIP opt-in
State opt-in
Approved SIP
Federal
Federal ....
Federal
Approved SIP

. ... | Approved SIP ....

Approved SIP ....
Approved SIP
Federal
Federal
Federal
Federal/State
Approved SIP
Approved SIP ....
Approved SIP ....
Approved SIP
Federal
Approved SIP

Yes.
Tier 1 and 2.
Yesl.
Phase 2.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.

Notes:

1To the extent NLEV not superceded by Tier 2.

2Maryland and Virginia only.

3 Reduction credits calculated for Maryland and Virginia only. The District required implementation of Stage Il in 1985 for most sources, and
has claimed no reductions since 1990. (The District's Stage Il regulation was amended after 1990 to comply with the requirements for Stage Il

controls set forth in the 1990 amendments to the Clean Air Act. The EPA has approved the District’s rule into the SIP.
4Reductions in only in those additional areas in Maryland and Virginia that were added to the Metropolitan Washington DC area after 1990.

The MDE, VADEQ and DoH have
submitted all measures relied on in the
attainment demonstration and all
required measures except RACM and
specific contingency measures. All
submitted measures have been approved
to date with the exception of
Transportation Control Measures
(TCMs), which are as part of the
Washington area attainment
demonstration and 1996—1999 ROP plan
that the EPA is proposing to
conditionally approve in this document.
TCMs are strategies to both reduce
vehicle miles traveled (VMT) and
decrease the amount of emissions per
VMT. The CAA classifies TCMs as
programs for improved transit, traffic
flow, fringe parking facilities for
multiple occupancy transit programs,

high occupancy or share-ride programs,
and support for bicycle and other non-
automobile transit. The TCMs for
Virginia and Maryland included
projects programmed between fiscal
years 1994-1999 in the transportation
improvement plan (TIP) under the
Congestion Mitigation and Air Quality
(CMAQ) Improvement Program and
funded for implementation in the
Washington area. The specific projects
that Virginia and Maryland are claiming
credit for and the estimated benefits are
listed in Appendix H of the 1996—1999
ROP plan and Appendix J of the
February 2000 plans. TCMs are
considered acceptable measures for
states to use to achieve reductions and
EPA has determined that the VOC and
NOx reductions attributable to these

measures are creditable for the 1996—
1999 ROP plan and attainment
demonstration.

The EPA is also proposing to
conditionally approve the attainment
demonstration based on the District,
Maryland and Virginia having
committed to submit contingency
measures that will be implemented if
the area fails to attain the ozone
standard by November 15, 2005. In
addition, the District, Maryland and
Virginia have committed to submitting
to the EPA an appropriate RACM
analysis and any revisions to the
attainment demonstration necessitated
by such an analysis, including revised
emissions budgets as applicable.
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2. NOx Reductions Consistent With the
Modeling Demonstration

Inside the Baltimore-Washington
modeling domain, the District,
Maryland and Virginia modeled only
the measures indicated in Table 3. The
only NOx control measure beyond CAA
requirements was an additional level of
control beyond RACT at large stationary
sources of NOx in the District’s and
Maryland’s portion of the Washington
area. The status of all measures was
discussed in the preceding section of
this document.

3. Motor Vehicle Emissions Budgets

As discussed in section III.B.3 of this
document, the motor vehicle emissions
budgets are the estimate of motor
vehicle emissions in the attainment year
that when considered with emissions
from all other sources is consistent with

attainment. The attainment
demonstrations for the Washington area
contain levels of modeled emissions
that the EPA concludes demonstrate
attainment once transport from upwind
areas is addressed. The basis for this
conclusion will not be altered if the
Washington area can demonstrate that
the level of nonattainment area
emissions in 2005 is equal to or less
than the 1999 control strategy levels
contained in the attainment
demonstrations considering growth.
Thus, Maryland, Virginia and the
District have demonstrated that revised
motor vehicle emissions budgets for
2005 in the attainment demonstrations
for the Washington area are adequate by
showing that overall emissions
including the revised motor vehicle
emissions budgets when considered
with emissions from all other sources

are less than the 1999 control strategy
levels. In the February 2000 plans, the
States submitted such a demonstration.
The EPA has reviewed these submittals
and found that all measures upon which
the States relied are now in the
approved SIP.

The EPA has interpreted the general
adequacy criteria with respect to the 1-
hour ozone attainment demonstrations
to require the motor vehicle emissions
budgets to include the effects of all
motor vehicle controls, including
Federal measures and the mobile source
control measures assumed in the NOx
SIP Call, that will be in place in the
attainment year. Therefore, the revised
motor vehicle emissions budgets
presumptively must include all
currently promulgated Federal measures
and State SIP measures and opt-ins
shown in Table 4.

TABLE 4.—ON-ROAD MOBILE SOURCE CONTROL MEASURES CONTRIBUTING TO ATTAINMENT OF THE 1-HOUR OZONE
NAAQS IN THE WASHINGTON NONATTAINMENT AREA IN 2005

In the 2005
Implementation Assumed in local modeling dem- motor
Control measure : vehicle
year onstration? emissions
budget?
Federal Motor Vehicle Control Program (FMVCP):
THBE L s 1994 Yes.
TIEr 2 oo 2004 Yes.
High enhanced I/M (CAA Mandate) 1997 Yes.
Reformulated Gasoline (State Opt-in):
PRESE | e 1995 Yes.
Phase [l ..o 2000 Yes.
Clean Fuel Fleets/National Low Emissions Vehicles (NLEV) .................. 1999 Yes.
Federal Heavy-duty Diesel Vehicle (HDV) 2 gm Std .........ccoceeviiieeiineenne 2004 Yes.

4. Tier 2/Sulfur Program Benefits

The EPA concludes that based on the
modeling and WOE that the Washington
area would not need any additional
emission reductions beyond those
contained in the area attainment
demonstration to ensure attainment of
the ozone NAAQS by 2005. Like other
areas that rely, in part or in full, on Tier
2 reductions in order to demonstrate
attainment, the Washington area
attainment demonstration was revised
in the February 2000 plans to estimate
the effects of Tier 2 according to our
policy. However, as noted, this was
done with the MOBILE5 model which is
inaccurate and must be redone with the
MOBILE6 model.

The EPA is proposing to conditionally
approve the attainment demonstration
SIP revisions which include the
commitment found in section 9.1.1.2 of
the March 2000 plans for the
Washington area because the State of
Maryland, Commonwealth of Virginia
and the District of Columbia have

committed to revise and submit to the
EPA by April 17, 2004, an updated
attainment demonstration SIP that
reflects revised MOBILEG6-based motor
vehicle emissions budgets, including
revisions to the attainment modeling
and/or weight of evidence
demonstration, as necessary, to
demonstrate that the SIP continues to
demonstrate attainment by November
15, 2005.

5. Mid-Course Review (MCR)

In accordance with the provisions of
section IIL.B.5. of this document, the
EPA must receive an enforceable
commitment to include a MCR from
each of the three Washington area States
before their attainment demonstrations
can be approved. Virginia, Maryland
and the District submitted these
commitments on February 9, 14 and 22,
2000, respectively. The EPA has
concluded that the enforceable
commitments found in February 2000
plans are acceptable. However, an
enforceable commitment to perform a

mid-course review is meaningless
outside of the context of an approved
attainment demonstration. For this
reason, our proposal to conditionally
approve the attainment demonstration
includes the enforceable commitment to
perform and submit the MCR contained
within the February 2000 plans.

IV. Rate-of-Progress Plans

A. What Agencies and Organizations
Developed the 1996-1999 ROP Plan for
the Washington Area?

The District of Columbia, Virginia and
Maryland must demonstrate reasonable
further progress (RFP) for the
Washington area. These jurisdictions,
under the auspices of the Metropolitan
Washington Air Quality Committee
(MWAQC) (with the assistance of the
Metropolitan Washington Council of
Governments) collaborated on a
coordinated 1996—1999 ROP plan for
the Washington area. The MWAQC
includes state and local elected officials
and representatives of the DC



5254

Federal Register/Vol. 68, No. 22/Monday, February 3, 2003 /Proposed Rules

Department of Health, the Maryland
Department of the Environment, the
Virginia Department of Environmental
Quality and the National Capital Region
Transportation Planning Board (TPB).
The Act provides for interstate
coordination for multi-state
nonattainment areas. Because ROP
requirements such as the 1996-1999
ROP plan establish emission budgets for
transportation improvement plans,
municipal planning organizations have
historically been involved in air quality
planning in the Washington area. The
MWAQC ensures consultation with the
TPB during the development of the
1996-1999 ROP plan and emission
budgets. As explained below, the
regional 1996—-1999 ROP plan
determined the regional target level,
regional projections of growth and
finally the total amount of creditable
reductions required under the 9 percent
requirement in the Washington area.
The District of Columbia, Maryland and
Virginia agreed to apportion this total
amount of required creditable
reductions among themselves. Although
the plan was developed by a regional
approach, each jurisdiction is required
to submit its portion of the 1996—-1999
ROP plan to the EPA as a revision to its
SIP.

B. What Are the Rate-of-Progress
Requirements Applicable to the
Washington Area?

The CAA requires that serious and
above ozone nonattainment areas
develop plans to reduce area-wide VOC
emissions after 1996 by 3 percent per
year until the year of the attainment
date required for that classification of
nonattainment area. In addition, section
172(c)(9) of the CAA requires the SIP to
provide for specific measures to be
undertaken if an area fails to make
reasonable further progress. The
Washington area is classified as a
serious ozone nonattainment area with
an attainment date of November 15,
1999. However, the EPA published its
final rule reclassifying the Washington
area to severe ozone nonattainment
effective March 25, 2003. The statutory
attainment date for severe areas is
November 15, 2005. As a serious area,
the 3 percent per year requirement is
expressed as an average over
consecutive 3-year periods; thus, the
requirement is a 9 percent reduction by

1999. However, the Circuit Court ruling
on the EPA’s approval of the
Washington area attainment
demonstration and 1996—-1999 ROP plan
indicated that in addition to a nine
percent reduction in baseline emissions
from 1996 to 1999, an area with an
attainment date in 2005 must submit a
ROP plan for the Washington area that
demonstrates additional ROP to 2005.
294 F. 3d at 163. The Federal Register
notice reclassifying the Washington area
to severe ozone nonattainment imposes
additional requirements on the
Washington area including, among other
things, ROP plans that achieve an
additional 18 percent reduction in base
line emissions between 1999 and 2005.
These new requirements, as well as all
of the requirements for a severe ozone
nonattainment SIP, must be submitted
to the EPA by the date established in the
reclassification final rule. This proposed
action is confined to the 1996-1999 ROP
requirements for a severe ozone
nonattainment area that are currently
pending before the Agency.

The ROP plans were to ge submitted
by November 15, 1994, and the first 9
percent reductions were required to be
achieved within 9 years after enactment,
that is, by November 15, 1999. This 9
percent reduction requirement is a
continuation of the requirement for a 15
percent reduction in VOC by 1996. For
the 1996—1999 ROP plan, the Act allows
the substitution of NOx emissions
reductions for VOC emission reductions
where equivalent air quality benefits are
achieved as determined using the
applicable EPA guidance. The 9 percent
VOC/NOx reduction required by
November 15, 1999, is a demonstration
of reasonable further progress in the
Washington area. Our assessment of the
1996-1999 ROP plan is limited to
whether or not the 9 percent reduction
requirement is met.

C. How Is the 3 Percent per Year 1996-
1999 Reduction Calculated?

A 1996-1999 ROP plan consists of a
plan to achieve a target level of
emissions. There are several important
emission inventories and calculations
associated with the plan. These include:
The base year emission inventory,
future year projection inventories, and
target level calculations.

The EPA addressed the sufficiency of
the 1996—1999 ROP plan base year

emission inventory, future year
projection inventories, and target level
calculations in its previous notices
regarding the Washington area
attainment demonstration. See 65 FR
58243, September 28, 2000, and 65 FR
62658, October 19, 2000. Since the
Circuit Court did not address issues
regarding the adequacy of the base year
emission inventory, future year
projection inventories, and target level
calculations, the EPA believes that it
may approve these calculations at this
time. EPA incorporates by reference
herein its prior proposal, the comments
submitted thereon, and its response to
those comments. EPA is not reprinting
that discussion here but will address
any further comments submitted in
response to this re-proposal of its
approval of the base year emission
inventory, future year projection
inventories, and target level
calculations.

D. Nonattainment Area-Wide Plan—
Apportionment of Reduction Needs

The EPA must determine whether or
not the Washington area 9 percent
requirement has been met. In general,
the emission reduction from a measure
is the difference between the future year
projected uncontrolled emissions and
the future year controlled emissions, or
is equal to a percentage of the future
year projected uncontrolled emissions.
For on-road mobile sources, the
emission reductions from a measure or
suite of measures are determined by the
difference of projected future year
emissions with and without new control
measures.

The Washington area 1996-1999 ROP
plan apportions among the District,
Maryland and Virginia the amount of
creditable emission reductions that each
must achieve in order for the
nonattainment area to achieve, as a
region, the required 9 percent reduction
in VOC net of growth. The 1996-1999
ROP plan identifies the amount of
creditable emission reductions that each
state must achieve for the
nonattainment area-wide plan to geta 9
percent reduction accounting for any
growth in emissions from 1990 to 1999.
The District of Columbia, Maryland and
Virginia each committed to achieving
the necessary NOx and VOC reductions,
found in Table 5.
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TABLE 5.—EMISSION REDUCTION COMMITMENTS FOR THE WASHINGTON AREA THROUGH 1999
[tons/day]
gggﬁtbg Maryland Virginia Area total
Total VOC reduction BY 1999 ........c.coeiiiiiiiiiiesiiee e see e sie e e stee e siaee e snaee e ssaeeesnnaeeessaeeeenes 10.6 63.7 57.2 131.5
Total NOx reduction DY 1999 .........oiiiiiiiiie ettt e e saae e e 7.2 96.8 46.6 150.6

The required VOC and NOx emission
reductions for each jurisdiction have
been apportioned using a ratio of the
regional reduction requirement to the
claimed creditable measures for the
nonattainment area. This result was
then multiplied by each jurisdiction’s
total creditable measures to determine
its emission reduction requirement. The
EPA has determined that this
apportionment of the emission
reduction needed for ROP is approvable
because the Act provides for interstate
planning of SIPs, and because all three
jurisdictions have committed to
achieving, in the aggregate, sufficient
reductions to achieve the 9 percent
requirement in the entire nonattainment
area.

E. What Control Strategies Are the

District, Maryland and Virginia
Including in the 1996-1999 ROP Plan?

The 1996—-1999 ROP plan describes
the emission reduction credits that the

Washington area jurisdictions are
claiming toward their 9 percent
reduction requirement. We can credit
reductions for the ROP requirement for
rules promulgated by the EPA and for
state measures in the approved SIP.
Transportation Control Measures
(TCMs): TCMs are strategies to both
reduce VMT and decrease the amount of
emissions per VMT. The CAA classifies
as TCMs programs for improved transit,
traffic flow, fringe parking facilities for
multiple occupancy transit programs,
high occupancy or share-ride programs,
and support for bicycle and other non-
automobile transit. The 1996—-1999 ROP
plans for Virginia and Maryland
included TCM projects programmed
between fiscal years 1994—1999 in the
transportation improvement plan (TIP)
under the Congestion Mitigation and Air
Quality (CMAQ) Improvement Program
and funded for implementation in the
Washington area. The specific projects
that Virginia and Maryland are claiming

credit for and the estimated benefits are
listed in Appendix H of the 1996—-1999
ROP plan and Appendix J of the
February 2000 plans. TCMs are
considered acceptable measures for
states to use to achieve reductions and
EPA has determined that the VOC and
NOx reductions attributable to these
measures are creditable for the 1996—
1999 ROP plan and attainment
demonstration.

The 1996—1999 ROP plan control
measures for the Washington area are
listed in Table 3 of this document and
described in more detail in the TSD for
this rulemaking.

F. What Are the Total Reductions in the
1996-1999 ROP Plan?

Tables 6, 7 and 8 summarize the VOC
and NOx creditable measures in
Maryland’s, Virginia’s and the District’s
1996—1999 ROP plan for the
Washington area.

TABLE 6.—CREDITABLE VOC EMISSION REDUCTIONS IN THE 1996-1999 ROP PLAN FOR THE METROPOLITAN

WASHINGTON AREA

[tons/day]
Measure (Dzlosltljlr‘r:\tbiog Maryland Virginia

THEE L FIMVCP et et h et b e bbbttt ee ettt ee et n e 14 5.5 5.9
RFG RefUEIING BENETILS .....eeiiiiiiiiiiiie ettt e e s e e e snre e e nannas 0.0 0.9 0.7
NLEV et R e R e r R e r e R n e r e 0.2 0.6 1.3
Reformulated Gasoline (ON/Off TOAA) .......eeiiiiriiiie et e e ee e e e e e snaee e anneas 2.2 7.9 8.0
Surface Cleaning/DEQIEASING ......c.coiuuitiiieeeiiieeeiiuireeatteeasiteeeaabeeesasbeeesbteesasaeeesasaeeeaasseeesseeesssseessssneeanes 0.0 29 0.0
AUtoDOdY REFINISNING ..ttt e e sae e e e be e e e e nbe e e e enreee s 0.5 3.8 2.7
AL e h R Rt R R e AR e E e e Rt e bt e e et h e r e 1.6 6.6 5.6
(O] 4151 ¥ {49 T=T g o o T [0 ox £ PP U PR PTPRPTPPPPPIN 0.6 2.2 1.9
Seasonal Open BUIMNING BAN ........oooiiiiiiiiiiii ittt ettt be et e e e sbeesnees 0.0 3.7 2.6
(1= T TR Y 4 £ PO U PP P PP URROPPRPP 0.9 1.0 15
Landfill REQUIALIONS .......ooiiiiiiiiiie ittt ettt e sb et sbe e ereenbeeen 0.0 0 0.3
NON-CTG RACT 0 50 TPY .ttt ittt ettt ettt b bbbkt b et e et ean e bt eseenneaneen 0.0 0.4 0.4
RACT on Additional Sources >25 TPY and <50 TPY ..o N/A 0.3 0
Stage Il Vapor Recovery 0.0 8.9 7.9
Stage | Enhancement (excluding Loudoun County, VA) ......ooceoiiiiiiiiiiiiienie e 0.0 0.9 0.3
Non-road Gasoline ENGINES RUIE .........ooiiiiiiiiiii ettt 0.9 6.3 6.8
TCMs 0.0 0.1 0.1
=g aT= g Lot =To [ Y OO RTPRT 3.9 18.0 17.9

Total Creditable REAUCTIONS .......coiiiiiiiiit ettt ettt e nae e 11.8 70.0 63.9
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TABLE 7.—CREDITABLE NOx EMISSION REDUCTIONS IN THE 1996-1999 ROP PLAN FOR THE METROPOLITAN

WASHINGTON AREA

[tons/day]
District of L
Measure Columbia Maryland Virginia
L= a = a Tt =To I SRS 2.4 14.8 16.9
1T TP PP PR PR PSP 25 13.7 14.7
N LBV et h et h e h Rt h e bRt E et b e et ae et ea 2 0.3 15
Reformulated Gasoling (ON-TOAA) .........c.uieiiuiieiirie ettt e et e e s e e e e sre e e s nb e e e sanreeesnnnas 0.0 0.1 0.1
NON-road Gas0oliNg ENQINES ......ccoiiiiiiiiiiieeiiiee et ie et e e stee e e e e st e e st e e e s st e e s sseeeeabeeeeasbeeeaanbeeesnsaeeeannes -0.1 -04 -0.5
NON-road DIESEI ENQGINES ....eoiiiiiiiiiiie ettt ettt ettt ettt e be e e et e e e sb e e e s be e e e e be e e e anbeeeanbeeesanreeeaannas 0.4 3.7 3.2
SEAIE NOx RACT ittt h bt ea bttt a bt e e b e e sh e e bt e bt e bt e bt e nae e et e e e e e nneeaene s 21 67.9 12.0
OPEN BUMING BAN ..ottt e e st e e sk b et e e ahb e e e e b be e e sasreeesnnneeeabnneeaaes 0 0.8 0.6
I3 PP RR 0 0.2 0.2
Total Creditable REAUCTIONS .......coiiiiiiiiii ettt 7.5 101.1 48.7

TABLE 8.—CREDITABLE EMISSION REDUCTIONS VERSUS REDUCTION NEEDS FOR THE 1996-1999 ROP PLAN FOR THE

METROPOLITAN WASHINGTON AREA

[tons/day]

District of s .

Columbia Maryland Virginia Area-wide
VOC Reductions in Plan ............. 11.8 70.0 63.9 145.7
Commitment/Area-wide Needs ... 10.6 63.7 57.2 131.5
SUPIUS .o 1.2 6.3 6.7 14.2
NOx Reductions in Plan ............. 7.5 101.1 48.7 157.3
Commitment/Area-wide Needs ... 7.2 96.8 46.6 150.6
510 o] 0 L USSR P PRSPPI 0.3 4.3 21 6.7

Section 172(c)(9) of the CAA requires
that specific measures must be
undertaken if an area fails to make
reasonable further progress, or to attain
the NAAQS by the attainment date.
Furthermore, such measures must be
included in the SIP as contingency
measures to take effect without further
action by the State or the Administrator.
As noted previously, the Circuit Court
ruled that sections 172(c)(9) and
182(c)(9) of the CAA require that
contingency measures must be included
as an element in the attainment
demonstration and ROP SIPs for the
Washington area. The Court further
determined that EPA lacked the
authority to approve attainment
demonstration and ROP SIPs without
contingency measures. Therefore, the
jurisdictions in the Washington area
have committed to submit contingency
measures that will be implemented
should EPA notify the Washington area
jurisdictions that the area did not
achieve the required 9 percent
reductions by November 15, 1999.
These measures need to provide for a 3
percent reduction in base line emissions
and be fully adopted rules or measures
that can implemented without further
action by the States or EPA after
November 15, 1999. Such contingency
measures must also meet all of the

EPA’s guidance and policy relating to
contingency measures.

V. Applicability of Revised Motor
Vehicle Emissions Budgets

A. What Is the Background on
Transportation Conformity?

1. What Is Transportation Conformity?

Transportation conformity is a Clean
Air Act (CAA) requirement for
metropolitan planning organizations
and the U.S. Department of
Transportation to ensure that federally
supported highway and transit activities
are consistent with (“conform to”’) the
SIP. Conformity to a SIP means that an
action will not cause or contribute to
new violations; worsen existing
violations; or delay timely attainment.
The conformity requirements are
established by CAA section 176(c). We
issued the transportation conformity
rule (40 CFR part 93) to implement this
CAA requirement.

2. What Are Motor Vehicle Emissions
Budgets?

As described in CAA section
176(c)(2)(A), attainment demonstrations
necessarily include estimates of motor
vehicle emissions to help areas reach
attainment. These estimates act as a
budget or ceiling for emissions from
motor vehicles, and are used in
conformity to determine whether

transportation plans and projects
conform to the attainment SIP. In order
for transportation plans and projects to
conform, estimated emissions from
transportation plans and projects must
not exceed the emission budgets
contained in the attainment
demonstration.

3. Which Motor Vehicle Emissions
Budgets Usually Apply?

According to the transportation
conformity rule, motor vehicle
emissions budgets in a submitted SIP
apply for conformity purposes even
before we have approved the SIP, under
certain circumstances. First, there must
not be any other approved SIP motor
vehicle emissions budgets that have
been established for the same time
frame and with respect to the same CAA
requirements. For example, if there is
already an approved attainment
demonstration SIP that establishes
motor vehicle emissions budgets for the
attainment date, and the State submits
a revision to those motor vehicle
emissions budgets, the newly submitted
budgets do not apply for conformity
purposes until we have approved them
into the SIP.

Second, submitted SIP motor vehicle
emissions budgets cannot be used before
we have approved the SIP unless we
have found that the submitted SIP motor
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vehicle emissions budgets are adequate
for conformity purposes. Our process for
determining adequacy is explained at 40
CFR 93.118(e) and the EPA’s May 14,
1999, memo entitled, “Conformity
Guidance on Implementation of March
2, 1999, Conformity Court Decision.”

For more details about the
applicability of submitted and approved
budgets, see 61 FR 36117 (July 9, 1996)
and 62 FR 43783 (August 15, 1997).

B. What Is the EPA Proposing Today
Regarding Clarification of the
Applicability of Revised Motor Vehicle
Emissions Budgets?

We are proposing to clarify this
proposal with regard to applicability of
revised budgets under a conditional
approval of the attainment
demonstration SIPs for the Washington
area. The following discussion
addresses this issue specifically
pertaining to the motor vehicle
emissions budgets in the attainment
demonstration for the Washington area.

1. How Are We Proposing to Clarify the
Applicability of Revised Budgets?

In this notice, we are proposing to
clarify what occurs if we issue a
conditional approval of any of the
February 2000 plans based on a State
commitment to revise the 2005 motor
vehicle emissions budgets for the
Washington area in the future. If this
occurs, the approved SIP motor vehicle
emissions budgets will apply for
conformity purposes only until the
revised motor vehicle emissions budgets
have been submitted and we have found
the submitted motor vehicle emissions
budgets to be adequate for conformity
purposes.

In other words, when the State
submits revised motor vehicle emissions
budgets as they have committed, those
revised motor vehicle emissions budgets
will apply for conformity purposes as
soon as we have found those motor
vehicle emissions budgets to be
adequate for conformity purposes and
our adequacy finding is effective. The
revised motor vehicle emissions budgets
would then replace the motor vehicle
emissions budgets in the conditionally
approved attainment demonstration SIP,
provided that (as we expect) the revised
motor vehicle emissions budgets are
submitted as a revision to part of the
attainment demonstration SIP and are
established for the same year as those in
the approved SIP.

2. Why Are We Proposing to Clarify the
Applicability of Revised Budgets?

In this notice of proposed rulemaking,
we are proposing that for reasons
described in section III.C. we would not

conditionally approve the attainment
demonstration SIPs unless the States
commit to revise the SIPs’ budgets in
the future. As described in prior
sections of this preamble, the motor
vehicle emissions budgets must be
revised using MOBILE6 because the
attainment year budgets that would be
conditionally approved reflect the
benefits of our Tier 2/Sulfur regulation.
The budgets might also be revised as a
result of the RACM analysis the area has
committed to complete.

Since we are proposing to approve
attainment year motor vehicle emissions
budgets only because the States have
committed to revise them, we want our
approval of the budgets to last only until
adequate revised budgets are submitted
pursuant to the commitments. We
believe the revised motor vehicle
emissions budgets should apply as soon
as we find them adequate; we do not
believe it is appropriate to wait until we
have fully approved the revised
attainment demonstration SIP. This is
because we already know that once we
have confirmed that the revised motor
vehicle emissions budgets are adequate,
they will be more appropriate than the
originally approved budgets for
conformity purposes.

In addition, we know now that the
area cannot estimate accurately the
benefits of the Tier 2 program until they
revise the budgets using the MOBILE6
model. We are proposing to
conditionally approve motor vehicle
emissions budgets based on interim
approximations of Tier 2 benefits only
because the States are committing to
recalculate the budgets using MOBILE6
in a timely fashion.

Finally, we know now that if the area
identifies any additional mobile source
RACM, the budgets, as revised to
include those measures, will more
accurately reflect the emissions levels
necessary to demonstrate attainment. If
we do not clarify our proposed
conditional approval of the motor
vehicle emissions budgets, States will
revise their budgets as they have
committed, but they will not be able to
start using them quickly for conformity
purposes. This would defeat the
purpose of our original requirements for
the budgets to be revised quickly. In
contrast, according to this proposal, the
revised budgets could be used for
conformity after we have completed our
adequacy review process, which we
have committed to complete within 90
days after revisions are submitted,
provided they are adequate.

This notice does not propose any
change to the existing transportation
conformity rule or to the way it is
normally implemented with respect to

other submitted and approved SIPs,
which do not contain commitments to
revise the motor vehicle emissions
budgets.

C. How Does the 18-Month Clock Apply
With Respect to These Budget
Revisions?

Section 93.104(e)(2) of the conformity
rule requires conformity of the
transportation plan and transportation
improvement program (TIP) to be
redetermined within 18 months
following the date of a State’s initial
submission of each SIP establishing a
budget.

As described at 60 FR 44792 (August
29, 1995), the first submission of a given
type of SIP that establishes a motor
vehicle emissions budget (e.g., an ozone
attainment demonstration) starts the 18-
month clock for redetermining
conformity. However, the 18-month
clock is unaffected by subsequent
changes to that submitted SIP.

Therefore, the revisions to the
attainment demonstration SIPs to reflect
MOBILESG or any additional RACM will
not start a new 18-month clock. Of
course, whenever conformity is
determined in the future (in accordance
with the 18-month clock or for any other
reason), the demonstration must use
whatever motor vehicle emissions
budgets are applicable at that time. If an
initial submission starts the 18-month
clock but then is changed and the
revised motor vehicle emissions budgets
are found adequate, any subsequent
conformity determination must use the
new, adequate budgets.

Section 93.104(e)(3) also requires
conformity of the transportation plan
and TIP to be redetermined 18 months
following our approval of a SIP that
establishes or revises a budget. If we
conditionally approve an ozone
attainment demonstration, an 18-month
clock will be started on the effective
date of our conditional approval. A
subsequent conversion of the
conditional approval to full approval
will not start another 18-month clock,
unless the motor vehicle emissions
budgets we are approving have changed
since the conditional approval.

D. What Are the Budgets in the Plans?

The motor vehicle emissions budgets
in the 1996—-1999 ROP plan and
attainment demonstrations are area-
wide budgets for the entire Washington
area. The motor vehicle emissions
budgets for 1999 in the 1996—1999 ROP
plan are 196.4 tons per day of NOx and
128.5 tons per day of VOC. The motor
vehicle emissions budgets for 2005 in
the attainment demonstration are 101.8
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tons per day for VOC and 161.8 tons per
day of NOx.

E. What Is the Status of the 1999 Motor
Vehicle Emission Budgets Contained in
the 1996-1999 ROP Plan for the Area?

We are proposing to conditionally
approve the 1996—-1999 ROP plan for the
area including the 1999 motor vehicle
emission budgets, or in the alternative,
to disapprove this SIP with a protective
finding. It should be noted that the 1999
budgets in the ROP plan do not have to
be revised using MOBILES since these
budgets were established for a year prior
to the implementation of the Tier 2/
sulfur regulations.

VI. What Is the Basis for the Proposed
Actions?

A. Conditional Approval

In the previous sections of this
document, the EPA has presented our
analysis of the 1996—-1999 ROP plan and
attainment demonstration plans
submitted for the Washington area. The
EPA has concluded that these
submittals will be fully approvable once
several deficiencies are corrected. Two
of these deficiencies were identified by
the Circuit Court, namely that the 1996—
1999 ROP plan and the attainment
demonstration lack contingency
measures, and the attainment
demonstration lacks an analysis
showing that all RACM have been
adopted for implementation in the
Washington area. A third deficiency we
have identified with the attainment
demonstration is the lack of revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005.

To cure these deficiencies and allow
for full approval of the SIPs the States
must undertake the actions set forth
below. For contingency measures
related to the attainment demonstration,
the States need to identify which
measures have been implemented since
the area failed to attain by November 15,
1999. In addition, because the
Washington area will on March 25,
2003, become a severe nonattainment
area, the attainment demonstration for
the Washington area must also include
contingency measures if the area fails to
attain by November 15, 2005. For the
1996—1999 ROP plan contingency
requirement, the area needs to identify
those adopted measures that qualify as
contingency measures to be
implemented if EPA notifies the states
that the Washington area did not

achieve the required 9 percent rate of
progress reductions by November 15,
1999.

The deficiencies in the SIPS are due
to the actual (or potential) lack of
certain enforceable measures in the
SIPs. Under section 110(k)(4) of the
CAA, the EPA “may approve a plan
revision based on a commitment of the
State to adopt specific enforceable
measures by a date certain, but not later
than 1 year after the date of approval of
the plan revision. Any such conditional
approval shall be treated as a
disapproval if the State fails to comply
with such commitment.”

The EPA concludes that the SIP
revisions identified in the section of this
document entitled “I. What action is the
EPA proposing today?”’ can be
conditionally approved because each of
the States has committed to all of the
following:

(1) Submit to the EPA by April 17,
2004, a contingency plan containing
those adopted measures that qualify as
contingency measures due to the failure
of the Washington area to attain the one-
hour ozone standard for serious areas by
November 15, 1999, and also those
adopted measures that qualify as
contingency measures to be
implemented if EPA notifies the states
that the Washington area did not
achieve the required 9 percent rate of
progress reductions by November 15,
1999.

(2) Revise and submit to the EPA by
April 17, 2004, an updated attainment
demonstration SIP that reflects revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005.

(3) Submit to the EPA by April 17,
2004, adopted contingency measures to
be implemented if the Washington area
does not attain the one-hour ozone
NAAQS by November 15, 2005.

(4) Submit to the EPA by April 17,
2004, an appropriate RACM analysis for
the Washington area, along with any
revisions to the attainment
demonstration SIP necessitated by such
analysis, should there be any.

These commitments are embodied in
the following letters:

(1) A letter, dated January 14, 2003,
from Richard F. Pecora, Secretary,
Maryland Department of the
Environment, to Donald S. Welsh,
Regional Administrator, EPA. Region III.

(2) A letter, dated January 14, 2003,
from Robert G. Burnley, Director,
Virginia Department of Environmental

Quality, to Donald S. Welsh, Regional
Administrator, EPA. Region III.

(3) A letter, dated January 14, 2003,
from Theodore J. Gordon, Senior Deputy
Director for Environmental Health
Science and Regulation, Government of
the District of Columbia Department of
Health, to Donald S. Welsh, Regional
Administrator, EPA. Region III.

These letters contain the
commitments that are acceptable in
form and substance to comply with
sections 110(k)(3) and (4) of the Act.

Although each of the Washington area
States has committed to submitting the
RACM analysis, the contingency
measures and the 2005 revised mobile
vehicle emissions budgets to EPA by
April 17, 2004, these three things are
among the severe area SIP elements
required by the reclassification of the
Washington area to severe ozone
nonattainment. Therefore, as a practical
matter, these three elements will have to
be submitted to EPA consistent with the
schedule for submission of the severe
area SIP revisions to EPA. Under the
schedule set forth in the final rule
reclassifying the Washington area, each
of the three Washington area States
must submit all of the severe area SIP
revisions no later than March 1, 2004.
(See 68 FR 3410). Notwithstanding the
April 17, 2004, commitment date,
failure of the States to submit these
three elements by March 1, 2004, can
have repercussions. If EPA makes a
finding that any of the Washington area
States have failed to submit any of the
required severe area SIP elements by
March 1, 2004, or if EPA makes a
finding that any of the required
submittals is incomplete in accordance
with section 110(k)(1)(B) and 40 CFR
part 51, Appendix V, section 179(a)
provides for the imposition of two
sanctions. See section 179(a) of the CAA
and 40 CFR 52.31. Under EPA’s
sanctions regulations, 40 CFR 52.31, the
first sanction would be 2:1 offsets for
sources subject to the new source
review requirements under section 173
of the CAA unless the EPA has
determined the State has submitted the
required SIP revisions meeting the
completeness criteria section
110(k)(1)(B) and of 40 CFR part 51. If 6
months after the first sanction is
imposed EPA has not determined that
State has submitted the required SIP
revisions meeting the completeness
criteria section 110(k)(1)(B) and of 40
CFR part 51, the second sanction will
apply. The second sanction is a
limitation on the receipt of Federal
highway funds.

However, as discussed previously in
this document, because the commitment
letter recites April 17, 2004, as the
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controlling date for submission of the
RACM analysis, the contingency
measures and the 2005 revised mobile
vehicle emissions budgets, any
conditional approval issued pursuant to
this proposed rulemaking shall convert
to a disapproval only if the State fails to
make the required submissions by April
17, 2004. If EPA disapproves a required
SIP, such as an attainment
demonstration SIP, section 179(a)
provides for the imposition of two
sanctions. In the event of a disapproval
the two sanctions would be imposed in
accordance with the EPA’s sanctions
regulation, 40 CFR 52.31, and in the
same order as described in the
preceding paragraph.

B. Disapproval in the Alternative

The EPA believes that the proposed
conditional approval is consistent with
sections 110(k)(3) and (4) of the Act and
with rulings by the Circuit Court and
the District Court cited previously in
this document. We also believe that the
proposed conditional approval is the
most reasonable of the legally supported
alternatives for allowing the Washington
area to deal with the situation created
by the two court rulings adverse to EPA.
However, EPA is well aware that its past
actions with respect to this area have
been controversial and have resulted in
separate actions in two different Federal
courts. EPA is also well aware that it is
under a District Court-ordered deadline
to publish its final action on the
Washington area attainment
demonstration and ROP SIPs by no later
than April 17, 2003. Because EPA
anticipates that the proposed
conditional approvals may receive
adverse comment, we are also proposing
in the alternative to disapprove either or
both the attainment demonstration and
ROPs SIPs. EPA believes that the
proposed disapproval in the alternative
is a prudent step to take to preserve the
court-ordered schedule in the event that
we cannot issue a timely final
conditional approval for both the
attainment demonstration and ROP SIP
revisions.

In the event that we cannot issue a
final conditional approval with respect
to the attainment demonstration SIP
revision, we propose to disapprove
those submissions due to the following
deficiencies: (1) Lack of contingency
measures; (2) lack of an analysis
showing that all RACM have been
adopted for implementation in the
Washington area; and, (3) lack of revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP

continues to demonstrate attainment by
November 15, 2005. With respect to the
1996—-1999 ROP plan, in the event that
we cannot issue a final conditional
approval, we propose to disapprove the
submissions because they lack
contingency measures. As explained in
the following paragraphs at VI.C. the
EPA is proposing that disapproval of
either the attainment demonstration or
the 1996—-1999 ROP plan will be made
with a protective finding regarding their
respective motor vehicle emissions
budgets.

C. Proposed Protective Findings

Under the conformity rule if EPA
disapproves any submitted control
strategy implementation plan revision
(with or without a protective finding),
the conformity status of the
transportation plan and transportation
improvement plan (TIP) shall lapse on
the date that highway sanctions as a
result of the disapproval are imposed on
the nonattainment area under section
179(b)(1) of the Clean Air Act.5 No new
transportation plan, TIP, or project may
be found to conform until another
control strategy implementation plan
revision fulfilling the same Clean Air
Act requirements is submitted and
conformity to this submission is
determined. See 40 CFR 93.120(a).

When the EPA disapproves a control
strategy SIP the EPA has to determine
whether to issue a protective finding. If
the EPA does not issue a protective
finding then the conformity freeze
established by section 93.120(a)(2) of
the conformity rule will occur on the
effective date of the disapproval. See 40
CFR 93.120(a)(2).

Alternatively, when disapproving a
control strategy implementation plan
revision, the EPA would give a
protective finding where a submitted
plan contains adopted control measures
or written commitments to adopt
enforceable control measures that fully
satisfy the emissions reductions
requirements relevant to the statutory
provision for which the implementation
plan revision was submitted, such as
reasonable further progress or
attainment. See 40 CFR 93.120(a)(3).

In the preamble to the conformity
rule, EPA explained the implications of

5 Under the conformity rule the term “control
strategy implementation plan revisions” includes
ROP and attainment demonstrations, or, more
generally, those implementation plans which
contain specific strategies for controlling the
emissions of and reducing ambient levels of
pollutants in order to satisfy CAA requirements for
demonstrations of reasonable further progress and
attainment (CAA sectons 182(b)(1), 182(c)(2)(A),
182(c)(2)(B), 187(a)(7), 189(a)(1)(B), and
189(b)(1)(A); and sections 192(a) and 192(b), for
nitrogen dioxide).

a disapproval of a ROP plan or
attainment demonstration and how a
protective finding works. When
disapproving a control strategy SIP
revision the EPA may give the SIP a
protective finding. If the EPA
disapproves a SIP but gives a protective
finding, the motor vehicle emissions
budget in the disapproved SIP could
still be used to demonstrate conformity.
There would be no adverse conformity
consequences unless highway sanctions
were imposed, as is the case with
respect to all other SIP planning
failures. Highway sanctions would be
imposed two years following the EPA’s
disapproval if the SIP deficiency had
not been remedied. The conformity of
the plan and TIP would lapse once
highway sanctions were imposed. The
EPA will make a protective finding only
if a submitted SIP contains adopted
control measures or commitments to
adopt measures that fully satisfy the
emissions reductions requirements
relevant to the statutory provision for
which the SIP was submitted, such as
ROP. That is, the EPA will give such a
submitted SIP a protective finding if it
contains enough emissions reduction
measures to achieve its purpose of
either demonstrating ROP or attainment.
The EPA will not make a protective
finding with respect to a SIP that does
not contain emission reduction
measures or commitments adequate to
achieve the required ROP or attainment.
See 62 FR at 43796, August 15, 1997.

The EPA is proposing that based on
the analysis discussed in section IV of
this document that the 1996-1999 ROP
plan meets the ROP requirement by
providing enough reductions with the
adopted measures to have achieved the
9 percent reduction requirement. The
EPA believes that the ROP plan meets
the requirement for a protective finding,
however, the EPA will take final action
with respect to this protective finding
only if it finalizes the disapproval in the
alternative option proposed in this
document.

Likewise, the EPA is proposing that,
based on the analysis discussed
previously in this document, the
attainment demonstration has
demonstrated that the Washington area
will attain the ozone NAAQS no later
than November 15, 2005, by providing
enough reductions with the adopted
measures to demonstrate attainment.
The EPA believes that the attainment
demonstration meets the requirement
for a protective finding, however, the
EPA will take final action with respect
to this protective finding only if it
finalizes the disapproval in the
alternative option proposed in this
document.
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Under this proposed protective
finding the mobile source budgets that
were established in the 1996-1999 ROP
plan and attainment demonstration
plans will be in effect for transportation
planning and conformity purposes and
can be used until such time that
highway sanctions as required in
accordance with 40 CFR 52.31 and
would apply two years after the
disapproval of the ROP plan, unless
EPA takes final action to approve a
revised plan correcting the deficiency
within 2 years of EPA’s findings. The
1999 mobile emissions budgets in the
1996-1999 ROP plan which would
remain in place under the proposed
protective finding are 196.8 tons of NOx
and 128.5 tons for VOC. The 2005
mobile emissions budgets in the
attainment demonstration which would
remain in place under the proposed
protective finding are 101.8 tons of NOx
and 161.8 tons for VOC.

VII. Proposed Action

A. The District of Columbia—Rate-of-
Progress Plan

EPA is proposing conditional
approval of the District of Columbia’s
1996-1999 ROP plan SIP revision for
the Washington area which was
submitted on November 3, 1997, and
supplemented on May 25, 1999, and the
transportation control measures in
Appendix H of the May 25, 1999,
submittal, because the District has
committed to submit to the EPA by
April 17, 2004, (a date that will not be
later than 1 year after the date of
approval of the plan revision) a
contingency plan containing those
adopted measures that qualify as
contingency measures to be
implemented if EPA notifies the states
that the Washington area did not
achieve the required 9 percent rate of
progress reductions by November 15,
1999.

With respect to the 1996—-1999 ROP
plan, in the event that we cannot issue
a final conditional approval, we propose
in the alternative to disapprove the
District of Columbia’s 1996-1999 ROP
plan SIP because it lacks contingency
measures. The EPA is proposing
disapproval in the alternative with a
protective finding with respect to the
1999 ROP motor vehicle emissions
budgets.

B. The District of Columbia—
Attainment Demonstration

EPA is proposing conditional
approval of the revisions to the State
Implementation Plan submitted by the
District of Columbia on April 24, 1998,
October 27, 1998, and February 16,

2000, and only section 9.1.1.2 of the
March 22, 2000, SIP supplement dealing
with a commitment to revise the 2005
attainment motor vehicle emissions
budgets within one-year of the EPA’s
release of the MOBILE6 model. EPA is
proposing conditional approval because
the District has committed to:

(1) Submit to the EPA by April 17,
2004, a contingency plan containing
those adopted measures that qualify as
contingency measures due to the failure
of the Washington area to attain the one-
hour ozone standard for serious areas by
November 15, 1999;

(2) Revise and submit to the EPA by
April 17, 2004, an updated attainment
demonstration SIP that reflects revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005;

(3) Submit to the EPA by April 17,
2004, adopted contingency measures to
be implemented if the Washington area
does not attain the one-hour ozone
NAAQS by November 15, 2005; and

(4) Submit to the EPA by April 17,
2004, a revised RACM analysis and any
revisions to the attainment
demonstration SIP as necessitated by
such analysis should there be any.

In the alternative, the EPA is
proposing to disapprove the State
Implementation Plan submitted by the
District of Columbia on April 24, 1998,
October 27, 1998, and February 16,
2000, and only section 9.1.1.2 of the
March 22, 2000, SIP supplement, due to
the following deficiencies: (1) Lack of
contingency measures; (2) lack of an
analysis showing that all RACM have
been adopted for implementation in the
Washington area; and, (3) lack of revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005. The EPA is
proposing disapproval with a protective
finding with respect to the 2005
attainment motor vehicle emissions
budgets.

C. The State of Maryland—Rate-of-
Progress Plan

EPA is proposing conditional
approval of the State of Maryland’s
1996-1999 ROP plan SIP revision for
the Washington area which was
submitted on December 24, 1997, and
supplemented on May 20, 1999, and the
transportation control measures in
Appendix H of the May 25, 1999,

submittal because Maryland has
committed to submit to the EPA by
April 17, 2004, a contingency plan
containing those adopted measures that
qualify as contingency measures to be
implemented if EPA notifies the states
that the Washington area did not
achieve the required 9 percent rate of
progress reductions by November 15,
1999.

With respect to the 1996—-1999 ROP
plan, in the event that we cannot issue
a final conditional approval, we propose
in the alternative to disapprove the State
of Maryland’s 1996—-1999 ROP plan SIP
because it lacks contingency measures.
The EPA is proposing disapproval in the
alternative with a protective finding
with respect to the 1999 ROP motor
vehicle emissions budgets.

D. The State of Maryland—Attainment
Demonstration

EPA is proposing conditional
approval of the revisions to the State
Implementation Plan submitted by the
State of Maryland on April 29, 1998,
August 17, 1998, and February 14, 2000,
and the transportation control measures
in Appendix J of the February 9, 2000,
submittal and only section 9.1.1.2 of the
March 31, 2000, SIP supplement dealing
with a commitment to revise the 2005
attainment motor vehicle emissions
budgets within one-year of the EPA’s
release of the MOBILE6 model. EPA is
proposing conditional approval because
Maryland has committed to:

(1) Submit to the EPA by April 17,
2004, a contingency plan containing
those adopted measures that qualify as
contingency measures due to the failure
of the Washington area to attain the one-
hour ozone standard for serious areas by
November 15, 1999;

(2) Revise and submit to the EPA by
April 17, 2004, an updated attainment
demonstration SIP that reflects revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005;

(3) Submit to the EPA by April 17,
2004, adopted contingency measures to
be implemented if the Washington area
does not attain the one-hour ozone
NAAQS by November 15, 2005; and

(4) Submit to the EPA by April 17,
2004, a revised RACM analysis and any
revisions to the attainment
demonstration SIP as necessitated by
such analysis should there be any.

In the alternative, the EPA is
proposing to disapprove the State
Implementation Plan submitted by the
State of Maryland on April 29, 1998,
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August 17, 1998, and February 14, 2000,
and the transportation control measures
in Appendix J of the February 9, 2000,
submittal and only section 9.1.1.2 of the
March 31, 2000 SIP supplement due to
the following deficiencies: (1) Lack of
contingency measures; (2) lack of an
analysis showing that all RACM have
been adopted for implementation in the
Washington area; and, (3) lack of revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005. The EPA is
proposing disapproval with a protective
finding with respect to the 2005
attainment motor vehicle emissions
budgets.

E. The Commonwealth of Virginia—
Rate-of-Progress Plan

EPA is proposing conditional
approval of the Commonwealth of
Virginia’s 1996—-1999 ROP plan SIP
revision for the Washington area which
was submitted on December 19, 1997,
and supplemented on May 25, 1999,
and the transportation control measures
in Appendix H of the May 25, 1999,
submittal because Virginia has
committed to submit to the EPA by
April 17, 2004, a contingency plan
containing those adopted measures that
qualify as contingency measures to be
implemented if EPA notifies the states
that the Washington area did not
achieve the required 9 percent rate of
progress reductions by November 15,
1999.

With respect to the 1996—-1999 ROP
plan, in the event that we cannot issue
a final conditional approval, we propose
in the alternative to disapprove the
Commonwealth of Virginia’s 1996—-1999
ROP plan SIP because it lacks
contingency measures. The EPA is
proposing disapproval in the alternative
with a protective finding with respect to
the 1999 ROP motor vehicle emissions
budgets.

F. The Commonwealth of Virginia—
Attainment Demonstration

EPA is proposing conditional
approval of the revisions to the State
Implementation Plan submitted by the
Commonwealth of Virginia on April 29,
1998, August 18, 1998, and February 9,
2000, and the transportation control
measures in Appendix J of the February
9, 2000, submittal, and only section
9.1.1.2 of the March 31, 2000, SIP
supplement dealing with a commitment
to revise the 2005 attainment motor
vehicle emissions budgets within one-
year of the EPA’s release of the

MOBILE6 model. EPA is proposing
conditional approval because Virginia
has committed to:

(1) Submit to the EPA by April 17,
2004, a contingency plan containing
those adopted measures that qualify as
contingency measures due to the failure
of the Washington area to attain the one-
hour ozone standard for serious areas by
November 15, 1999;

(2) Revise and submit to the EPA by
April 17, 2004, an updated attainment
demonstration SIP that reflects revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005;

(3) Submit to the EPA by April 17,
2004, adopted contingency measures to
be implemented if the Washington area
does not attain the one-hour ozone
NAAQS by November 15, 2005; and

(4) Submit to the EPA by April 17,
2004, a revised RACM analysis and any
revisions to the attainment
demonstration SIP as necessitated by
such analysis should there be any.

In the alternative, the EPA is
proposing to disapprove the State
Implementation Plan submitted by the
Commonwealth of Virginia on April 29,
1998, August 18, 1998, and February 9,
2000, and the transportation control
measures in Appendix J of the February
9, 2000, submittal, and only section
9.1.1.2 of the March 31, 2000, SIP
supplement due to the following
deficiencies: (1) Lack of contingency
measures; (2) lack of an analysis
showing that all RACM have been
adopted for implementation in the
Washington area; and, (3) lack of revised
MOBILE6-based motor vehicle
emissions budgets, including revisions
to the attainment modeling and/or
weight of evidence demonstration, as
necessary, to show that the SIP
continues to demonstrate attainment by
November 15, 2005. The EPA is
proposing disapproval with a protective
finding with respect to the 2005
attainment motor vehicle emissions
budgets.

G. Applicability of Revised Motor
Vehicle Emissions Budgets

In this notice, we are proposing to
clarify what occurs if we issue a
conditional approval of any of the
February 2000 plans based on a State
commitment to revise the 2005 motor
vehicle emissions budgets for the
Washington area in the future. If this
occurs, the conditionally approved 2005
motor vehicle emissions budgets will
apply for conformity purposes only

until the revised motor vehicle
emissions budgets have been submitted
and we have found the submitted motor
vehicle emissions budgets to be
adequate for conformity purposes.

The EPA is soliciting public
comments on the issues discussed in
this document and any other relevant
issues regarding the attainment
demonstration for the Washington area.
These comments will be considered
before taking final action. Interested
parties may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA Regional
Office listed in the ADDRESSES section of
this document. A more detailed
description of the state submittal and
the EPA’s evaluation are included in a
Technical Support Document (TSD)
prepared in support of this rulemaking
action. A copy of the TSD is available
upon request from the EPA Regional
Office listed in the ADDRESSES section of
this document.

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1997, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code sec. 10.1-1198, precludes
granting a privilege to documents and
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information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1997
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, the EPA has determined
that Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because the
EPA has also determined that a State
audit privilege and immunity law can
affect only State enforcement and
cannot have any impact on Federal
enforcement authorities, the EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the State plan, independently of any
State enforcement effort. In addition,
citizen enforcement under section 304
of the Clean Air Act is likewise
unaffected by this, or any, State audit
privilege or immunity law.

VIII. Statutory and Executive Order
Reviews

A. Executive Order 12866
The Office of Management and Budget

(OMB) has exempted this regulatory
action from Executive Order 12866,

entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13045

Executive Order entitled ‘‘Protection
of Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject to
Executive Order 13045 because it does
not involve decisions intended to
mitigate environmental health or safety
risks.

C. Executive Order 13132

Executive Order entitled
“Federalism” (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have Federalism
implications.” “Policies that have
Federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has Federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule will not have
substantial direct effects on the States,

on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

D. Executive Order 13175

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

E. Executive Order 13211

This action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule will not have a significant
impact on a substantial number of small
entities because conditional approvals
of SIP submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, I certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
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to base its actions concerning SIPs on
such grounds. Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing state
requirements applicable to small
entities. Federal disapproval of the state
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, I certify that this proposed
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new Federal
requirement.

The EPA’s alternative proposed
disapproval of the State request under
section 110 and subchapter I, part D of
the Act would not affect any existing
requirements applicable to small
entities. Any pre-existing Federal
requirements would remain in place
after this disapproval. Federal
disapproval of the State submittal does
not affect State-enforceability. Moreover
EPA’s disapproval of the submittal
would not impose any new Federal
requirements. Therefore, I certify that
the proposed disapproval would not
have a significant impact on a
substantial number of small entities.

G. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that this
proposed approval action does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes

no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

Sections 202 and 205 do not apply to
the proposed disapproval because the
proposed disapproval of the SIP
submittal would not, in and of itself,
constitute a Federal mandate because it
would not impose an enforceable duty
on any entity. In addition, the Act does
not permit EPA to consider the types of
analyses described in section 202 in
determining whether a SIP submittal
meets the CAA. Finally, section 203
does not apply to the proposed
disapproval because it would affect only
the District of Columbia, the State of
Maryland and the Commonwealth of
Virginia, which are not small
governments.

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to this action. Today’s
proposed action does not require the
public to perform activities conducive
to the use of VCS.

This proposed rule regarding the 1-
hour ozone attainment demonstration
and the 1996—1999 ROP plan for the
Washington area does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 24, 2003.
James J. Burke,
Acting Regional Administrator, Region IIL.
[FR Doc. 03—-2333 Filed 1-31-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD129/130-3089b; FRL-7437-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to Volatile
Organic Compound Requirements
From Specific Processes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Maryland for the purpose of establishing
two (2) amendments to COMAR
26.11.19, from specific processes on
volatile organic compound (VOC)
requirements. In the Final Rules section
of this Federal Register, EPA is
approving the State’s SIP submittal as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by March 5, 2003.

ADDRESSES: Written comments should
be addressed to Walter K. Wilkie. Acting
Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Maryland Department of the
Environment, 1800 Washington Blvd.,
Suite 730, Baltimore, Maryland 21224.
FOR FURTHER INFORMATION CONTACT:
Betty Harris at (215) 814—2168, at the
EPA Region III address above, or by e-
mail at harris.betty@epa.gov. Please note
that while questions may be posed via
telephone and e-mail, formal comments
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must be submitted in writing, as
indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action for Maryland’s amendments to
the VOC requirements from specific
processes, that is located in the “Rules
and Regulations” section of this Federal
Register publication. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: December 31, 2002.
Thomas C. Voltaggio,
Acting Regional Administrator, Region III.
[FR Doc. 03—2433 Filed 1-31-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 61
RIN 3067-AD34

National Flood Insurance Program
(NFIP); Increased Rates for Flood
Coverage

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Proposed Rule.

SUMMARY: We (the Federal Insurance
and Mitigation Administration of
FEMA) propose to change the way
premiums are calculated for
policyholders who purchase flood
insurance coverage under the NFIP for
“Pre-FIRM” buildings in Special Flood
Hazard Areas (SFHAS). (The term ‘‘Pre-
FIRM buildings” means buildings
whose construction began on or before
December 31, 1974, or before the
effective date of the community’s Flood
Insurance Rate Map (FIRM), whichever
date is later. Most Pre-FIRM buildings
and their contents are eligible for
subsidized rates under the NFIP.)

We are planning to increase flood
insurance rates to be implemented in
coordination with the elimination of the
Expense Constant, a flat charge that the
policyholder currently pays to defray
certain expenses of the Federal
Government related to flood insurance.
As part of this planned increase in rates,
we are proposing to increase Pre-FIRM
subsidized rates. As a result of this
change, the same amount of premium
revenue will still be collected to cover
those expenses currently generated by

the Expense Constant; however,
policyholders will pay for those
expenses through premiums that vary
by the amount of insurance that they
purchase, instead of a flat charge per
policy. The end result will be revenue
neutral.

DATES: We invite comments on this
proposed rule, which we should receive
on or before March 5, 2003.

ADDRESSES: Please submit any written
comments to the Rules Docket Clerk,
Office of the General Counsel, Federal
Emergency Management Agency, 500 C
Street, SW., room 840, Washington, DC
20472, (facsimile) 202—646—4536, or (e-
mail) rules@fema.gov.

FOR FURTHER INFORMATION CONTACT:
Thomas Hayes, Federal Emergency
Management Agency, Federal Insurance
and Mitigation Administration, 500 C
Street SW., Washington, DC 20472, 202—
646-3419, (facsimile) 202—646-7970, or
(e-mail) Thomas.Hayes@fema.gov.

SUPPLEMENTARY INFORMATION:
Background

The Flood Disaster Protection Act of
1973 requires us to charge full-risk
premiums for flood insurance coverage
on buildings when their construction
began after December 31, 1974, or on or
after the effective date of the Flood
Insurance Rate Map, if the second date
is later. (We call such construction
“Post-FIRM” construction.)

The Flood Disaster Protection Act of
1973 also authorizes us to apply
chargeable premiums to Pre-FIRM
property and gives FEMA flexibility to
set the flood insurance rates for such
property. The legislation calls for us to
balance the need to offer reasonable
rates that encourage people to buy flood
insurance with the statutory goal to
distribute burdens fairly between all
who will be protected by flood
insurance and the general public.

Through the years, FIMA has
increased these rates five times with the
latest being the final rule 67 FR 8902,
published February 27, 2002. Each of
the prior changes has been implemented
in order to distribute burdens fairly
among all who will be protected by
flood insurance and to reduce the
burden on the general public.

However, with this rule, the proposed
rate increase will simply offset the
revenue that the Program would
otherwise forego through the
elimination of the Expense Constant, as
explained in the next section. This rule
is revenue-neutral, whereas the previous
rules resulted in premium increases for
the class of Pre-FIRM SFHA
policyholders.

While this proposed change to offset
the elimination of the Expense Constant
will be premium-neutral for the class of
Pre-FIRM SFHA policyholders, it will
result in slightly different premiums for
individual policyholders. For
residential structures, the largest net
premium increase for any policyholder
will be $24, while policyholders that
purchase either Contents-only (e.g.,
renters) or building-only coverage will
see net premium decreases of at least
$10. Non-Residential policyholders will
have slightly different results.

Section 572 of the National Flood
Insurance Reform Act of 1994, Pub. L.
103-325, 42 U.S.C. 4015, however,
imposes the following annual limitation
on rate increases under the NFIP:

“Notwithstanding any other provision
of this title, the chargeable risk premium
rates for flood insurance under this title
for any properties within any single risk
classification may not be increased by
an amount that would result in the
average of such rate increases for
properties within the risk classification
during any 12-month period exceeding
10 percent of the average of the risk
premium rates for properties within the
risk classification upon commencement
of such 12-month period.”

This regulation complies with this
statutory limitation on annual rate
increase under the NFIP, since it will be
revenue neutral.

Proposed Changes and Their Purposes

We are proposing to increase the rates
for Pre-FIRM SFHA policies to offset the
revenue that the Program would
otherwise forego through the
elimination of the Expense Constant.
The Expense Constant is a flat charge
that the policyholder currently pays to
defray certain expenses of the Federal
Government related to flood insurance.
This proposed change will be premium-
neutral for the class of Pre-FIRM SFHA
policyholders.

FIMA believes that eliminating the
Expense Constant will help us further
the goals of the flood program,
especially in regard to policy growth.
Currently, policyholders see two flat
charges on their flood insurance
premium bills—$50 for the Expense
Constant, and $30 for the Federal Policy
Fee (a statutorily-mandated fee to cover
certain administrative expenses of the
National Flood Insurance Program that
are not covered by the Expense
Constant). Our marketing research has
indicated that this is viewed very
unfavorably by prospective insureds.
They view it as having to pay $80 before
they can even purchase any flood
insurance coverage. By eliminating the
expense constant, we can hopefully
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overcome an objection at the point of
sale, while still generating the same
average revenue per policy. Although
we are unable to quantify the expected
impact of this proposal on future policy
sales, we expect it to help the program
generate a modest increase in policies in
force.

As an additional benefit, this will

bring the NFIP in closer conformity with
the insurance industry standard of

practice for property insurance where
expense constants are rarely used. This
proposal will make the NFIP’s premium
calculation more like that for other
property lines. As such, it should also
make it more intuitive for insurance
agents to process flood insurance.

Comparison of Proposed Rate Increases
with Current Rates

The following chart compares the
current rates we charge for Pre-FIRM

SFHA properties with the proposed rate
increases for Pre-FIRM, SFHA
properties. Also these proposed
increases apply only to the rates charged
for the “first layer” of flood insurance
coverage set by Congress in Section
1306 of the National Flood Insurance
Act of 1968, as amended (Pub. L. 90—
448):

Current A zone® rates per Proposed A zone® rates per year per $100 coverage
year per $100 coverage on—
on—
Type of structure Structure
2
Structure Contents RCBAP All other Contents
High rise Low rise
1. Residential:
No Basement or Enclosure ........ccccceceiviiicenineenne .68 .79 .85 .70 .76 .96
With Basement or Enclosure .........cccccoevveeeiiieeennnee. .73 .79 .90 .75 .81 .96
2. All other including hotels and motels with normal oc-
cupancy of less than 6 months duration:
No basement or ENCIOSUre ..........ccccooivieiniieenniieenns .79 1.58 N/A N/A .83 1.62
With basement or Enclosure .........ccccceevcveeviieeennnee. .84 1.58 N/A N/A .88 1.62

1A zones are zones A1-A30, AE, AO, AH, and unnumbered A zones.
2 Residential Condominium Building Association Policies (RCBAP) are distinguished between High Rise (those structures that have 3 or more
floors and 5 or more units) and Low Rise (those structures that have either less than 3 floors or less than 5 units).

Current V zone 1 rates per Proposed V zone rates per year per $100 coverage
year per $100 coverage on—
on—
Type of structure Structure
2
Structure Contents RCBAP All other Contents
High rise Low rise
1. Residential:
No Basement or Enclosure ..........ccccceeviiniiiineennens 91 1.06 1.08 .93 .99 1.23
With Basement or Enclosure .........cccccoevieeiiiecennne. .98 1.06 1.15 1.00 1.06 1.23
2. All other including hotels and motels with normal oc-
cupancy of less than 6 months duration:
No basement or ENclosure ............ccooeveveniinieennens 1.06 2.10 N/A N/A 1.10 2.14
With basement or Enclosure ...........cccceveeeiiieeennnne. 1.12 2.10 N/A N/A 1.16 2.14

1V zones are zones V1-V30, VE, and unnumbered V zones.
2Residential Condominium Building Association Policies (RCBAP) are distinguished between High Rise (those structures that have 3 or more
floors and 5 or more units) and Low Rise (those structures that have either less than 3 floors or less than 5 units).

Prior to this change, as shown in the
Current A Zone and Current V Zone
table, RCBAP policyholders were
always charged the same building rates
as everyone else. In order to accomplish
the elimination of the Expense Constant
in a revenue-neutral manner, it is now
necessary to vary the rates as shown in
the Proposed tables.

National Environmental Policy Act
(NEPA)

Pursuant to section 102(2) (C) of the
National Environmental Policy Act
(NEPA) of 1969, 42 U.S.C. 4317 et seq.,
we are conducting an environmental
assessment of this proposed rule. The
assessment will be available for
inspection through the Rules Docket

Clerk, Federal Emergency Management
Agency, room 840, 500 C St. SW.,
Washington, DC 20472.

Executive Order 12866, Regulatory
Planning and Review

We have prepared and reviewed this
proposed rule under the provisions of
E.O. 12866, Regulatory Planning and
Review. Under Executive Order 12866,
58 FR 51735, October 4, 1993, a
significant regulatory action is subject to
OMB review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or

adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

For the reasons that follow we have
concluded that the proposed rule is
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neither an economically significant nor
a significant regulatory action under the
Executive Order. The rule will be
premium neutral for the National Flood
Insurance Fund. The adjustment in
premiums rates will be offset by the
elimination of the Expense Constant. It
would not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, the insurance sector,
competition, or other sectors of the
economy. It would create no serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. It would not materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof. Nor does it raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or the principles set forth in
the Executive Order.

The Office of Management and Budget
has not reviewed this proposed rule
under the provisions of Executive Order
12866.

Paperwork Reduction Act

This rule does not contain a collection
of information and is therefore not
subject to the provisions of the
Paperwork Reduction Act.

Executive Order 13132, Federalism

Executive Order 13132 sets forth
principles and criteria that agencies
must adhere to in formulating and
implementing policies that have
federalism implications, that is,
regulations that have substantial direct
effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government. Federal agencies
must closely examine the statutory
authority supporting any action that
would limit the policymaking discretion
of the States, and to the extent
practicable, must consult with State and
local officials before implementing any
such action.

We have reviewed this proposed rule
under E.0.13132 and have determined
that the rule does not have federalism
implications as defined by the Executive
Order. The rule would adjust the
premiums for buildings in Pre-FIRM
Special Flood Hazard Areas. The rule in

no way that we foresee affects the
distribution of power and
responsibilities among the various
levels of government or limits the
policymaking discretion of the States.

List of Subjects in 44 CFR Part 61

Flood insurance.

Accordingly, we propose to amend 44
CFR Part 61 as follows:

PART 61—INSURANCE COVERAGE
AND RATES

1. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O.
12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR,
1979 Comp., p.376.

2. Revise §61.9 (a) to read as follows:

§61.9 Establishment of chargeable rates.

(a) Under section 1308 of the Act, we
are establishing annual chargeable rates
for each $100 of flood insurance
coverage as follows for Pre-FIRM, A
zone properties, Pre-FIRM, V-zone
properties, and emergency program
properties.

Proposed A zone rates per year Proposed V zone 2 rates per year
per $100 coverage on— per $100 coverage on—
Type of structure Structure Structure
RCBAP 3 Contents RCBAP3 Contents
All other All other
High rise Low rise High rise Low Rise
1. Residential:
No Basement or Enclosure ...... .85 .70 .76 .96 1.08 .93 .99 1.23
With Basement or Enclosure ... .90 .75 .81 .96 1.15 1.00 1.06 1.23
2. All other including hotels and mo-
tels with normal occupancy of
less than 6 months duration:
No basement or Enclosure ....... N/A N/A .83 1.62 N/A N/A 1.10 2.14
With basement or Enclosure .... N/A N/A .88 1.62 N/A N/A 1.16 2.14

1A zones are zones A1-A30, AE, AO, AH, and unnumbered A zones.

2V zones are zones V1-V30, VE, and unnumbered V zones.

3 Residential Condominium Building Association Policies (RCBAP) are distinguished between High Rise (those structures that have 3 or more
floors and 5 or more units) and Low Rise (those structures that have either less than 3 floors or less than 5 units).

Dated: January 23, 2003.
Anthony S. Lowe,

Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 03—-2453 Filed 1-31-03; 8:45 am)|]
BILLING CODE 6718-03-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Intent To Prepare an
Environmental Impact Statement for
the Emigrant Wilderness Dams on the
Stanislaus National Forest, Tuolumne
County, CA

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA Forest Service will
prepare an Environmental Impact
Statement (EIS) on a proposal to
reconstruct, operate, and maintain 12
dams, to allow 6 dams to deteriorate
naturally, and to restore 50—-100 feet of
the channel downstream from unit #7
on Long Lake in the Emigrant
Wilderness on National Forest land in
the county of Tuolumne.

The Stanislaus National Forest issued
an EIS, ROD, and Forest Plan
Amendment for the Emigrant
Wilderness Management Direction on
April 8, 1998. Because of subsequent
administrative appeals, the Regional
Forester later issued an appeal review
decision. The “Emigrant Wilderness
Management Direction” (April 2002)
presents the current Emigrant
Wilderness Management Direction,
based on the original Forest Plan
Amendment as modified through the
appeal review process. In order to
implement the Stanislaus National
Forest Plan, specifically the Emigrant
Wilderness Management Direction,
there is a need to complete site-specific
analyses and to determine if and how
the 18 dams should be maintained or
not maintained.

DATES: Submit comments on or before
March 5, 2003.

The Draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review during the fall of 2003. At
that time, EPA will publish a Notice of

Availability of the Draft EIS in the
Federal Register. The comment period
on the Draft EIS will be 45 days from the
date the EPA publishes the Notice of
Availability in the Federal Register. The
Final EIS is scheduled to be completed
in the winter of 2004.

ADDRESSES: Address all comments
concerning this notice to the Stanislaus
National Forest, ATTN: Emigrant Dams,
19777 Greenley Road, Sonora, CA
95370. E-mail comments may be sent to
jmaschi@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: John
Maschi, Forest Planner, Stanislaus
National Forest, (209) 532—-3671 ext.
317.

SUPPLEMENTARY INFORMATION: The
information presented in this notice is
included to help the reviewer determine
if they are interested in or potentially
affected by the proposed action.

Background

Congress designated the 113,000 acre
Emigrant Wilderness on January 3,
1975. Its borders include Yosemite
National Park on the south, the Toiyabe
National Forest on the east, and State
Highway 108 on the north. The
Emigrant Wilderness is an elongated
area that trends northeast about 25 miles
in length and up to 15 miles in width.
Watersheds drain to the Stanislaus and
Tuolumne rivers. The Wilderness is
entirely within Tuolumne County.

Eighteen water control structures
(dams) existed in the Emigrant
Wilderness before its designation in
1975. Most of the dams were
constructed in the 1920’s and 1930’s to
develop a resident fishery. Prior to fish
stocking by cattlemen during the 1890’s,
these high elevation lakes were
naturally fishless. The original intent of
most of the dams was to enhance
downstream flows for fish habitat, not
necessarily to promote lake fisheries.
The remaining Emigrant Wilderness
dams were built as late as 1951. The
dams are composed mostly of rock and
mortar (with the exception of one earth-
filled dam). Because of the age and
theme of some dams, seven are now
eligible for the National Register of
Historic Places.

Purpose and Need for Action

The Stanislaus National Forest issued
an EIS, ROD, and Forest Plan
Amendment for the Emigrant
Wilderness Management Direction on

April 8, 1998. Because of subsequent
administrative appeals, the Regional
Forester later issued an appeal review
decision. The “Emigrant Wilderness
Management Direction” (April 2002)
presents the current Emigrant
Wilderness Management Direction,
based on the original Forest Plan
Amendment as modified through the
appeal review process.

In order to implement the Stanislaus
National Forest Plan, specifically the
Emigrant Wilderness Management
Direction, there is a need to complete
site-specific analyses and to determine
if and how 18 dams should be
maintained or not maintained.

Proposed Action

The Stanislaus National Forest
proposes to reconstruct, operate, and
maintain 12 dams in the Emigrant
Wilderness. In addition, the Forest
proposes to restore 50—100 feet of the
channel downstream of Unit #7 on Long
Lake. The Forest also proposes not to
maintain six dams. These dams would
be allowed to deteriorate naturally in
order to restore natural processes.
Attachment 1 provides a listing of the
dams to be maintained and not
maintained.

Reconstruction and standard
maintenance would be completed using
minimum tool and pack-it-in/pack-it-
out philosophy and use native materials
from the immediate vicinity (if
available). No mechanized or motorized
equipment would be used, materials
would be packed in using livestock, and
hand labor would be used for
maintenance and reconstruction needs.
Any temporary access routes to project
sites would be designated by the Forest
Service and decommissioned
immediately following completion of
the work. All activities would be
conducted according to existing Forest
Service law, regulation, policy, and
direction (e.g. group size limits and
campfire restrictions).

Standard maintenance of the 12 dams
would also include, but not be limited
to, log removal if the integrity of the
structure were threatened, mortar
replacement on the upstream face of the
structure, and minor rock replacement.

Because no special funding is
expected for this project,
implementation would depend upon
obtaining funds other than normal
Forest Service appropriated dollars.
Maintenance and reconstruction would
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depend on funding and participation

from interested partners, volunteers, etc.

The information below provides a
summary of the proposed action which
lists each of the 18 dams followed by:

a. Whether the dam is proposed to be
maintained,

b. The initial activities proposed for
the dam, and

c. Preliminary issues associated with
the dam.

1. Cooper Meadow Dam

a. No maintenance.

b. No activities proposed.

c. Returning the area to natural
processes.

2. Whitesides Meadow Dam

a. No maintenance.

b. No activities proposed.

c. Returning the area to natural
processes.

3. Y-Meadow Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel, and sleeve outlet conduit and
seal mortar on upstream face.

c. Habitat for Mountain yellow-legged
frog (MYLF) and values of the proposed
Wild & Scenic River (W&SR).

4. Bear Lake Dam

a. No maintenance.

b. No activities proposed.

c. Returning the area to natural
processes, values of proposed W&SR,
and wild trout fishery on Lower Clavey.

5. Long Lake Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel, and sleeve outlet conduit, repair
control works well shaft, stabilize
downstream base of Unit #7, and seal
mortar on upstream face.

c. Historic values, recreational lake
fishery, habitat for MYLF, and
downstream flows for rainbow trout
recruitment.

6. Lower Buck Lake Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel, and sleeve outlet conduit, log
removal, and seal mortar on upstream
face.

c. Historic values, downstream flows
for rainbow trout recruitment,
recreational lake fishery, and habitat for
MYLF.

7. Red Can Lake Dam

a. No maintenance.

b. No activities proposed.

c. Returning the area to natural
processes.

8. Leighton Lake Dam
a. Maintain.

b. Replace outlet valve, control shaft/
wheel, and sleeve outlet conduit,
disassemble and rebuild dam, construct
control works well shaft, and seal
mortar on upstream face.

c. Historic values and downstream
self-sustaining fishery.

9. Yellowhammer Lake Dam

a. No maintenance.

b. No activities proposed.

c. Returning the area to natural
processes.

10. High Emigrant Lake Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel, and sleeve outlet conduit,
rebuild outlet control works well shaft,
and seal mortar on upstream face.

c. Habitat for Yosemite toad (YT) and
downstream flows for rainbow trout
recruitment.

11. Emigrant Meadow Dam

a. Maintain.

b. Replace outlet valve, replace
control shaft/wheel, insert plastic pipe
into existing outlet conduit, and seal
mortar on upstream face.

c. Historic values, habitat for YT,
recreational lake fishery, and self-
sustaining lake fishery.

12. Middle Emigrant Lake Dam

a. Maintain.

b. Rebuild failed left side of dam,
insert plastic pipe into existing outlet
conduit, replace outlet valve, and seal
mortar on upstream face.

c. Habitat for MYLF, downstream
flows for rainbow trout recruitment, and
self-sustaining lake fishery.

13. Emigrant Lake Dam

a. Maintain.

b. Stabilize mortar downstream face of
dam, repair spillway dike, and seal
mortar on upstream face.

c. Historic values, recreational lake
fishery, self-sustaining lake fishery, and
downstream flows for rainbow trout
recruitment.

14. Cow Meadow Lake Dam

a. Maintain.
b. Reconstruct entire Unit #1.
c. Habitat for MYLF and self-

sustaining lake fishery.

15. Snow Lake Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel, and sleeve outlet conduit and
seal mortar on upstream face.

c. Downstream self-sustaining fishery,
recreational lake fishery, and habitat for
MYLF.

16. Horse Meadow Dam
a. No maintenance.

b. No activities proposed.
c. Returning the area to natural
processes.

17. Bigelow Lake Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel and sleeve outlet conduit, replace
missing rocks, and seal mortar on
upstream face.

c. Historic values, recreational lake
fishery, and downstream flows for
rainbow trout recruitment.

18. Huckleberry Lake Dam

a. Maintain.

b. Replace outlet valve, control shaft/
wheel and sleeve outlet conduit, replace
missing rocks, and seal mortar on
upstream face.

c. Recreational lake fishery, self-
sustaining lake fishery, and downstream
recreational fishery.

Responsible Official

The Forest Supervisor, Stanislaus
National Forest, is the Responsible
Official.

Nature of Decision To Be Made

The Forest Supervisor, as Responsible
Official, may decide to: (1) Select the
proposed action, (2) select one of the
alternatives, (3) select one of the
alternatives after modifying the
alternative with additional mitigating
measures or combinations of activities
from other alternatives, or (4) select the
no action alternative and take no action
at this time.

Comment Requested

The Forest Service would like to
know of any issues, concerns, and
suggestions you may have about this
proposal. Comments should be as fully
formed as possible to assist us in the
analysis. If you have any questions, or
if something is unclear, contact John
Maschi at 209.532.3671 ext. 317 before
submitting your comments. Although
comments are welcome at any time,
they will be most effective if received by
March 5, 2003. Send comments to:

Stanislaus National Forest, ATTN:
Emigrant Dams, 19777 Greenly Road,
Sonora, CA 95370.

Alternately, e-mail your comments to
jmaschi@fs.fed.us.

Authorization

National Environmental Policy Act of
1969 as amended (42 U.S.C. 4321—
4346); Council on Environmental
Quality Regulations (40 CFR parts 1500—
1508); U.S. Department of Agriculture
NEPA Policies and Procedures (7 CFR
part 1b).
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Reviewer’s Obligation

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts the agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
stage but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F.2d 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D.
Wisc. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the comment
period so that substantive comments
and objections are made available to the
Forest Service at the time when it can
meaningfully consider them and
respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewer may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points
(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15,
Section 21).

Dated: January 24, 2003.
Tom Quinn,
Forest Supervisor, Stanislaus National Forest.
[FR Doc. 03—2275 Filed 1-31-03; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE
Census Bureau

Manufacturers’ Shipments,
Inventories, and Orders (M3) Survey

ACTION: Proposed collection; comment
request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 4, 2003.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to G. Daniel Sansbury, Census
Bureau, FOB #4 Room 2232,
Washington, DC 20233-6913, (301) 763—
4834 or via the Internet at
g.daniel.sansbury@census.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The Manufacturers’ Shipments,
Inventories, and Orders (M3) survey
requests data from domestic
manufacturers on form M-3(SD), which
will be mailed at the end of each month.
Data requested are shipments, new
orders, unfilled orders, total inventory,
materials and supplies, work-in-process,
and finished goods. It is currently the
only survey that provides broad-based
monthly statistical data on the economic
conditions in the domestic
manufacturing sector.

The M3 survey is designed to measure
current industrial activity and to
provide an indication of future
production commitments. The value of
shipments measures the value of goods
delivered during the month by domestic
manufacturers. Estimates of new orders
serve as an indicator of future
production commitments and represent
the current sales value of new orders
received during the month, net of
cancellations. Substantial accumulation
or depletion of unfilled orders measures

excess or deficient demand for
manufactured products. The level of
inventories, especially in relation to
shipments, is frequently used to monitor
the business cycle.

The estimated total annual burden
hours have decreased from 24,000 to
13,860 due to a decrease in the number
of respondents.

II. Method of Collection

Respondents submit data on form M—
3(SD) via mail, facsimile machine,
Touchtone Data Entry (TDE), Voice
Recognition Entry (VRE), or via the
Internet. Analysts call cooperative
respondents who have not reported in
time for preparing the monthly
estimates.

II1. Data

OMB Number: 0607—0008.

Form Number: M-3(SD).

Type of Review: Regular.

Affected Public: Businesses, large and
small, or other for profit.

Estimated Number of Respondents:
3,500.

Estimated Time Per Response: .33
hour.

Estimated Total Annual Burden
Hours: 13,860.

Estimated Total Annual Cost:
$302,425.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, sections 131 and 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 28, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-2362 Filed 1-31-03; 8:45 am]
BILLING CODE 3510-70-P
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DEPARTMENT OF COMMERCE
Census Bureau

Survey of Income and Program
Participation (SIPP) Wave 9 of the 2001
Panel

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 4, 2003.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Judith H. Eargle, Census
Bureau, FOB 3, Room 3387,
Washington, DC 20233-0001, (301) 763—
3819.

SUPPLEMENTARY INFORMATION:

1. Abstract

The Census Bureau conducts the SIPP
which is a household-based survey
designed as a continuous series of
national panels. New panels are
introduced every few years with each
panel usually having durations of one to
four years. Respondents are interviewed
at 4-month intervals or ‘“‘waves” over
the life of the panel. The survey is
molded around a central “core” of labor
force and income questions that remain
fixed throughout the life of the panel.
The core is supplemented with
questions designed to address specific
needs, such as obtaining information
about assets and liabilities, as well as
expenses related to work, health care,
and child support. These supplemental
questions are included with the core
and are referred to as “‘topical
modules.”

The SIPP represents a source of
information for a wide variety of topics
and allows information for separate
topics to be integrated to form a single,
unified database so that the interaction
between tax, transfer, and other

government and private policies can be
examined. Government domestic-policy
formulators depend heavily upon the
SIPP information concerning the
distribution of income received directly
as money or indirectly as in-kind
benefits and the effect of tax and
transfer programs on this distribution.
They also need improved and expanded
data on the income and general
economic and financial situation of the
U.S. population. The SIPP has provided
these kinds of data on a continuing basis
since 1983 permitting levels of
economic well-being and changes in
these levels to be measured over time.

The 2001 Panel is currently scheduled
for three years and will include nine
waves of interviewing beginning
February 2001. Approximately 50,000
households will be selected for the 2001
Panel, of which 37,500 are expected to
be interviewed. We estimate that each
household will contain 2.1 people,
yielding 78,750 interviews in Wave 1
and subsequent waves. Interviews take
30 minutes on average. One wave of
interviewing will occur in the 2001 SIPP
Panel during FY 2004. The total annual
burden for the 2001 Panel SIPP
interviews would be 39,375 hours in FY
2004.

The topical modules for the 2001
Panel Wave 9 collect information about:

* Medical Expenses and Utilization of
Health Care (Adults and Children).

* Work Related Expenses and Child
Support Paid.

 Assets, Liabilities, and Eligibility.

Wave 9 interviews will be conducted
from October 2003 through January
2004.

A 10-minute reinterview of 2,500
people is conducted at each wave to
ensure accuracy of responses.
Reinterviews would require an
additional 418 burden hours in FY
2004.

I1. Method of Collection

The SIPP is designed as a continuing
series of national panels of interviewed
households that are introduced every
few years with each panel having
durations of one to four years. All
household members 15 years old or over
are interviewed using regular proxy-
respondent rules. During the 2001
Panel, respondents are interviewed a
total of nine times (nine waves) at 4-
month intervals making the SIPP a
longitudinal survey. Sample people (all
household members present at the time
of the first interview) who move within
the country and reasonably close to a
SIPP primary sampling unit will be
followed and interviewed at their new
address. Individuals 15 years old or over
who enter the household after Wave 1

will be interviewed; however, if these
individuals move, they are not followed
unless they happen to move along with
a Wave 1 sample individual.

II1. Data

OMB Number: 0607—0875.

Form Number: SIPP/CAPI Automated
Instrument.

Type of Review: Regular.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
78,750 people per wave.

Estimated Time Per Response: 30
minutes per person, on average.

Estimated Total Annual Burden
Hours: 39,793.

Estimated Total Annual Cost: The
only cost to respondents is their time.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, section 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized or
included in the request for the Office of
Management and Budget approval of
this information collection. They also
will become a matter of public record.

Dated: January 28, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03—2363 Filed 1-31—-03; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 50-2002]

Foreign-Trade Zone No. 2, Application
for Expansion, Amendment of
Application

Notice is hereby given that the
application of the Board of
Commissioners of the Port of New
Orleans (the Port), grantee of FTZ 2, for
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authority to expand FTZ 2 in the New
Orleans, Louisiana area (Doc. 50-2002,
67 FR 70047, 11/20/02), has been
amended to include 3 new parcels (6
acres total) located at 1883
Tchoupitoulas Street (2 acres), 2311
Tchoupitoulas Street (2 acres), and 2940
Royal Street (2 acres) New Orleans,
Louisiana. The new parcels will be
designated as Site 5—Parcels 33, 34, and
35, respectively, and will be operated by
Port Cargo Services, Inc. The
application otherwise remains
unchanged.

Comments on the change may be
submitted to the Foreign-Trade-Zones
Board, U.S. Department of Commerce,
FCB—Suite 4100W, 1401 Constitution
Ave., NW., Washington, DC 20230, by
February 18, 2003.

Dated: January 22, 2003.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 03—2439 Filed 1-31-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 6-2003]

Foreign-Trade Zone 40—Cleveland,
OH, Area Application for Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board), by the Cleveland-Cuyahoga
County Port Authority, grantee of
Foreign-Trade Zone 40, requesting
authority to expand its zone in the
Cleveland, Ohio, area, within the
Cleveland Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on January 23, 2003.

FTZ 40 was approved on September
29, 1978 (Board Order 135, 43 FR 46886,
10/11/78) and expanded in June 1982
(Board Order 194, 47 FR 27579, 6/25/
82); April 1992 (Board Order 574, 57 FR
13694, 4/17/92); February 1997 (Board
Order 870, 62 FR 7750, 2/20/97); June
1999 (Board Order 1040, 64 FR 33242,
6/22/99); and, April 2002 (Board Order
1224, 67 FR 20087, 4/15/02). The
general-purpose zone project currently
consists of the following sites in the
Cleveland, Ohio, area: Site 1 (94
acres)—Port of Cleveland complex on
Lake Erie at the mouth of the Cuyahoga
River, Cleveland; Site 2 (175 acres)—the
IX Center (formerly the “Cleveland Tank
Plant”), in Brook Park, adjacent to the
Cleveland Hopkins International

Airport; Site 3 (1,900 acres)—Cleveland
Hopkins International Airport complex;
Site 4 (450 acres)—Burke Lakefront
Airport, 1501 North Marginal Road,
Cleveland; Site 5 (298 acres)—Emerald
Valley Business Park, Cochran Road and
Beaver Meadow Parkway, Glenwillow;
Site 6 (30 acres)—Collinwood site,
South Waterloo (South Marginal) Road
and East 152nd Street, Cleveland; Site 7
(47 acres)—Water Tower Industrial
Park, Coit Road and East 140th Street,
Cleveland; Site 8 (83 acres)—
Strongsville Industrial Park, Royalton
Road (State Route 82), Strongsville; Site
9 (13 acres)—East 40th Street between
Kelley & Perkins Avenues (3830 Kelley
Avenue), Cleveland; and, Site 10 (15
acres)—Frane Industrial Park, Forman
Road, Ashtabula. An application is
pending with the FTZ Board to expand
existing Site 3 to include the contiguous
Snow Road Industrial Park (Docket 38—
2002).

The applicant is now requesting
authority to expand existing Site 1 by
adding two non-contiguous public
warehouse/distribution and
manufacturing facilities: Proposed Site
1b (45 acres)—Cleveland Bulk Terminal
(owned by the applicant), 5500 Whiskey
Island Drive, Cleveland; and, Proposed
Site 1c (1,200 acres)—Tow Path Valley
Business Park, located on both the east
and west banks of the Cuyahoga River,
with its borders extending
approximately between Jennings Road
on the south, to Upper Campbell Road
on the east, to I-490/I-77/Dille Road on
the north, to W. 14th Street to the west,
Cleveland. (Existing Site 1 would be
redesignated as Site 1a.) Proposed Site
1b functions as an adjunct of the
primary break-bulk and vessel container
operations of the maritime facilities of
the Port of Cleveland. Proposed Site 1c
is a new industrial park related to an
inner-city industrial redevelopment
project at the former facilities of the
LTV Steel Company. No steel-making or
steel processing facilities are included
within this proposal. The Tow Path
Valley Business Park Development
Company is the developer and operator
of the site. Both sites will provide
public warehousing and distribution
services to area businesses. The Tow
Path site will also offer sites suitable for
manufacturing activity, though no
specific manufacturing requests are
being made at this time. Such requests
would be made to the Board on a case-
by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building, Suite 4100W,
1099 14th Street, NW., Washington, DC
20005.

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB-
Suite 4100W, 1401 Constitution
Avenue, NW., Washington, DC 20230.

The closing period for their receipt is
April 4, 2003. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
April 21, 2003).

A copy of the application and
accompanying exhibits will be available
during this time for public inspection at
address Number 1 listed above, and at
the U.S. Department of Commerce
Export Assistance Center, 600 Superior
Avenue East, Suite 700, Cleveland, OH
44114.

Dated: January 23, 2003.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—2441 Filed 1-31-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1266]

Expansion of Foreign-Trade Zone 12,
McAllen, Texas

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the McAllen Economic
Development Corporation, grantee of
Foreign-Trade Zone 12, submitted an
application to the Board for authority to
expand FTZ 12-Site 1 to include two
additional parcels (90 acres) at the
McAllen Southwest Industrial Area in
Hidalgo County, Texas, within the
Hidalgo/Pharr Customs port of entry
(FTZ Docket 27-2002; filed 6/11/02);

Whereas, notice inviting public
comment was given in the Federal
Register (67 FR 41394, 6/18/02) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,
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Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 12—
Site 1 is approved, subject to the Act
and the Board’s regulations, including
Section 400.28.

Signed at Washington, DC, this 21st day of
January 2003.

Faryar Shirzad,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Dennis Puccinelli,

Executive Secretary.

[FR Doc. 03—2442 Filed 1-31-03; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 8—2003]

Foreign-Trade Zone 62—Brownsville,
Texas; Application for Expansion

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Brownsville Navigation
District, grantee of Foreign-Trade Zone
62, requesting authority to expand its
zone to include an additional site in the
Brownsville, Texas, area, within the
Brownsville/Los Indios Customs port of
entry. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(19 U.S.C. 81a—81u), and the regulations
of the Board (15 CFR Part 400). It was
formally filed on January 24, 2003.

FTZ 62 was approved on October 20,
1980 (Board Order 166, 45 FR 71638,
10/29/80) and expanded on September
30, 1983 (Board Order 226, 48 FR 45814,
10/7/83) and on October 24, 1989
(Board Order 444, 54 FR 46098, 11/1/
89). The zone project currently consists
of three sites (2,281 acres) in the
Brownsville area: Site 1 (1,971 acres)
within the 21,000-acre developable
portion of the 42,000-acre Brownsville
Navigation District (includes the 71-acre

NAFTA Industrial Park, located at 6984
N. FM 511); Site 2 (3 parcels, 193 acres)
within the Valley International Airport
located on Rio Hondo Road, Harlingen:
Parcel A (123 acres) within the
Harlingen Industrial Airpark; and,
Parcel B (55 acres) & Parcel C (15 acres)
located on the west side of the airport;
Site 3 (3 parcels, 117 acres) within the
3,000-acre Harlingen Industrial Park II,
Harlingen: Parcel A (91 acres) located at
FM 106 and FM 1595; and, Parcel B (7
acres) & Parcel C (18 acres) located at
FM 106; and, a Temporary Site (8 acres)
located at 1101 Joaquin Cavazos Road,
within the FINSA Industrial Park, Los
Indios (expires 4/1/03).

The app }{mant is now requesting
authority to expand the general-purpose
zone to include an additional site at the
FINSA Industrial Park (Proposed Site
4—4 parcels, 758 acres) located at 1101
Joaquin Cavazos Road, Los Indios. The
proposed site will also include the
temporary site. The applicant is also
requesting that 10 acres at Site 2—Parcel
A (Harlingen Industrial Airpark) be
restored to zone status. No specific
manufacturing authority is being
requested at this time. Such requests
would be made to the Board on a case-
by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
addresses below: ZZzx

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th Street, NW., Washington, DC
20005; or

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution
Avenue, NW., Washington, DC 20230.

The closing period for their receipt is
April 4, 2003. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
April 21, 2003).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at the first address listed
above, and at the Port of Brownsville,
Brownsville Navigation District, 1000
Foust Road, Brownsville, TX 78521.

Dated: January 24, 2003.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 03—2440 Filed 1-31-03; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Opportunity to
Request Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation.

Background

Each year during the anniversary
month of the publication of an
antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party, as
defined in section 771(9) of the Tariff
Act of 1930, as amended (the Act), may
request, in accordance with section
351.213(2002) of the Department of
Commerce (the Department)
Regulations, that the Department
conduct an administrative review of that
antidumping or countervailing duty
order, finding, or suspended
investigation.

Opportunity To Request a Review

Not later than the last day of February
2003, interested parties may request
administrative review of the following
orders, findings, or suspended
investigations, with anniversary dates in
February for the following periods:

Period

Antidumping Duty Proceedings Period

Brazil: Stainless Steel Bar, A-351-825
France:

Certain Cut-to-Length Carbon-Quality Steel Plate, A—427-816

Low Enriched Uranium, A-427-818
Germany: Sodium Thiosulfate, A—428-807
India:

2/1/02—1/31/03

2/1/02—1/31/03
7/13/01—1/31/03
2/1/02—1/31/03
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Period

Certain Cut-to-Length Carbon-Quality Steel Plate, A-533-817
Forged Stainless Steel Flanges, A-533—-809

Stainless Steel Bar, A-533-810

Certain Preserved Mushrooms, A-533-813

Indonesia:

Certain Cut-to-Length Carbon-Quality Steel Plate, A-560-805
Certain Preserved Mushrooms, A-560-802

Italy:

Certain Cut-to-Length Carbon-Quality Steel Plate, A-475-826
Stainless Steel Butt-Weld Pipe Fittings, A—475-828

Japan:

Carbon Steel Butt-Weld Pipe Fittings, A-588-602
Certain Cut-to-Length Carbon-Quality Steel Plate, A-588-847 ....

Mechanical Transfer Presses, A-588-810
Melamine In Crystal Form, A-588-056
Stainless Steel Bar, A-588—-833

Malaysia: Stainless Steel Butt-Weld Pipe Fittings, A-557-809 .....

Mexico: Welded Large Diameter Line Pipe, A—201-828 ...............
Philippines: Stainless Steel Butt-Weld Pipe Fittings, A-565-801

Republic of Korea:

Certain Cut-to-Length Carbon-Quality Steel Plate, A-580-836
Stainless Steel Butt-Weld Pipe Fittings, A-580-813 ..................
Taiwan: Forged Stainless Steel Flanges, A-583—-821

The People’s Republic of China:

AXES/AAZES, A—B5T0—803 ....ooeiiiiiieiititiiee ettt e et oottt e e ettt eeeeeeeeea——eaeeeeaaaata———aeeeeeaitb——tteeeaa i ——atateeeaaabaaraeeeeaaaarreaaeeeeaaaes

Bars/wedges, A-570-803

Certain Preserved Mushrooms, A-570-851 .
Coumarin, A=570-830 .........cccoevvvvvreeeeeiinnnns

Creatine Monohydrate, A-570-852 .
Hammers/sledges, A-570-803

Natural Bristle Paint Brushes and Brush Heads, A-570-501

Picks/mattocks, A-570-803
Sodium Thiosulfate, A-570-805 ...

The United Kingdom: Sodium Thiosulfate, A—412—-805

Countervailing Duty Proceedings

France:

Certain Cut-to Length Carbon Quality Steel Plate, C—427-817

Low Enriched Uranium, C-427-819
Germany: Low Enriched Uranium, C-428-829

India: Certain Cut-to-Length Carbon-Quality Steel Plate, C-533-818
Indonesia: Certain Cut-to-Length Carbon-Quality Steel Plate, C-560-806 ..
Italy: Certain Cut-to-Length Carbon-Quality Steel Plate, C-475-827
Netherlands: Low Enriched Uranium, C-421-809
Republic of Korea: Certain Cut-to-Length Carbon-Quality Steel Plate, C-580-837
The United Kingdom: Low Enriched Uranium, C—412—-821 .........cccccceeviiveeriveennnnnn.

None.

Suspension Agreements

2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03

2/1/02—1/31/03
2/1/02—1/31/03

2/1/02—1/31/03
2/1/02—1/31/03

2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
8/15/01—1/31/03
2/1/02—1/31/03

2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03

2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03
2/1/02—1/31/03

1/1/02—12/31/02
5/14/01—12/31/02
5/14/01—12/31/02
1/1/02—12/31/02
1/1/02—12/31/02
1/1/02—12/31/02
5/14/01—12/31/02
1/1/02—12/31/02
5/14/01—12/31/02

In accordance with section 351.213(b)
of the regulations, an interested party as
defined by section 771(9) of the Act,
may request in writing that the
Secretary conduct an administrative
review. For both antidumping and
countervailing duty reviews, the
interested party must specify the
individual producers or exporters
covered by an antidumping finding or
an antidumping or countervailing duty
order or suspension agreement for
which it is requesting a review, and the
requesting party must state why it
desires the Secretary to review those
particular producers or exporters. If the
interested party intends for the
Secretary to review sales of merchandise
by an exporter (or a producer if that
producer also exports merchandise from
other suppliers) which were produced

in more than one country of origin and
each country of origin is subject to a
separate order, then the interested party
must state specifically, on an order-by-
order basis, which exporter(s) the
request is intended to cover.

Six copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, Room 1870, U.S.
Department of Commerce, 14th Street &
Constitution Avenue, NW, Washington,
DC 20230. The Department also asks
parties to serve a copy of their requests
to the Office of Antidumping/
Countervailing Enforcement, Attention:
Sheila Forbes, in room 3065 of the main
Commerce Building. Further, in
accordance with section 351.303(f)(1)(i)
of the regulations, a copy of each

request must be served on every party
on the Department’s service list.

The Department will publish in the
Federal Register a notice of “Initiation
of Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation” for requests received by
the last day of February 2003. If the
Department does not receive, by the last
day of February 2003, a request for
review of entries covered by an order,
finding, or suspended investigation
listed in this notice and for the period
identified above, the Department will
instruct the Customs Service to assess
antidumping or countervailing duties on
those entries at a rate equal to the cash
deposit of (or bond for) estimated
antidumping or countervailing duties
required on those entries at the time of
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entry, or withdrawal from warehouse,
for consumption and to continue to
collect the cash deposit previously
ordered.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: January 29, 2003.

Holly A. Kuga,

Senior Office Director, Group II, Office 4,
Import Administration.

[FR Doc. 03—2446 Filed 1-31-03; 8:45 am]|
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Howard Hughes Medical Institute;
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5 P.M. in Suite 4100W,
U.S. Department of Commerce, Franklin
Court Building, 1099 14th Street, NW.,
Washington, DC.

Docket Number: 02—049. Applicant:
Howard Hughes Medical Institute at
New York University, New York, NY
10003. Instrument: Multisync Clinton
Monoray monitor and FE-1 Goggles.
Manufacturer: Cambridge Research
Systems Ltd., United Kingdom.
Intended Use: See notice at 67 FR
77749, December 19, 2002.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides special goggles with rapid
response time and a matched CRT
display with very fast phosphors to
obtain right eye/left eye image
extinction values below 0.1% for study
of stereopsis. The National Institutes of
Health advises in its memorandum of
December 10, 2002 that (1) this
capability is pertinent to the applicant’s
intended purpose and (2) it knows of no
domestic instrument or apparatus of
equivalent scientific value to the foreign
instrument for the applicant’s intended
use.

We know of no other instrument or
apparatus of equivalent scientific value

to the foreign instrument which is being
manufactured in the United States.

Gerald A. Zerdy,
Program Manager, Statutory Import Programs

Staff.
[FR Doc. 03—2447 Filed 1-31-03; 8:45 am)]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

National Institutes of Health—
Bethesda, MD; Notice of Decision on
Application for Duty-Free Entry of
Electron Microscope

This is a decision pursuant to section
6(c) of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897; 15
CFR part 301). Related records can be
viewed between 8:30 A.M. and 5 P.M.
in Suite 4100W, U.S. Department of
Commerce, Franklin Court Building,
1099 14th Street, NW., Washington, DC.

Docket Number: 02—047. Applicant:
National Institutes of Health, Bethesda,
MD 20892-8025. Instrument: Electron
Microscope, Model Tecnai 12 TWIN.
Manufacturer: FEI Company, The
Netherlands. Intended Use: See notice at
67 FR 77749, December 19, 2002. Order
Date: September 16, 2002.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as the
instrument is intended to be used, was
being manufactured in the United States
at the time the instrument was ordered.
Reasons: The foreign instrument is a
conventional transmission electron
microscope (CTEM) and is intended for
research or scientific educational uses
requiring a CTEM. We know of no
CTEM, or any other instrument suited to
these purposes, which was being
manufactured in the United States at the
time of order of the instrument.

Gerald A. Zerdy,
Program Manager, Statutory Import Programs

Staff.
[FR Doc. 03—2448 Filed 1-31-03; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade
Agreement, Article 1904; NAFTA Panel
Reviews; Request for Panel Review

AGENCY: NAFTA Secretariat, United
States Section, International Trade

Administration, Department of
Commerce.

ACTION: Notice of first request for panel
review.

SUMMARY: On January 27, 2003, CEMEX,
S.A. de C.V. (“CEMEX") filed a first
request for panel review with the United
States Section of the NAFTA Secretariat
pursuant to Article 1904 of the North
American Free Trade Agreement. Panel
review was requested of the 11th
administrative review made by the
International Trade Administration,
respecting Gray Portland Cement and
Clinker from Mexico. This
determination was published in the
Federal Register (68 FR 1816) on
January 14, 2003. The NAFTA
Secretariat has assigned Case Number
USA-MEX-2003-1904—-01 to this
request.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482-5438.
SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘“‘Agreement”’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a request for
panel review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the government of the United
States, the government of Canada and
the government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (“rules”).
These rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

A first request for panel review was
filed with the United States Section of
the NAFTA Secretariat, pursuant to
Article 1904 of the Agreement, on
January 27, 2003, requesting panel
review of the determination described
above.

The rules provide that:

(a) A party or interested person may
challenge the final determination in
whole or in part by filing a complaint
in accordance with rule 39 within 30
days after the filing of the first request
for panel review (the deadline for filing
a complaint is February 26, 2003);
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(b) A party, investigating authority or
interested person that does not file a
complaint but that intends to appear in
support of any reviewable portion of the
final determination may participate in
the panel review by filing a notice of
appearance in accordance with rule 40
within 45 days after the filing of the first
request for panel review (the deadline
for filing a notice of appearance is
March 13, 2003); and

(c) The panel review shall be limited
to the allegations of error of fact or law,
including the jurisdiction of the
investigating authority, that are set out
in the complaints filed in the panel
review and the procedural and
substantive defenses raised in the panel
review.

Dated: January 28, 2003.
Caratina L. Alston,
United States Secretary, NAFTA Secretariat.
[FR Doc. 03—-2361 Filed 1-31-03; 8:45 am]
BILLING CODE 3510-GT-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 010603D]

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit 1413 to
Charlotte Ambrose.

SUMMARY: Notice is given that NMFS has
issued permit 1413 to Charlotte
Ambrose, of the NMFS Protected
Resources Division in Santa Rosa,
California, that authorizes takes of
Endangered Species Act-listed
anadromous fish species for research
purposes, subject to certain conditions
set forth therein.

ADDRESSES: The applications and
related documents are available for
review in the following offices, by
appointment:

For permit 1413: Protected Resources
Division, NMFS, 777 Sonoma Avenue,
Room 325, Santa Rosa, CA 95404—6528.
FOR FURTHER INFORMATION CONTACT: For
permit 1413: Daniel Logan, Protected
Resources Division, NMFS, Santa Rosa,
CA, (707) 575—-6053, or e-mail:
dan.logan@noaa.gov.

SUPPLEMENTARY INFORMATION:
Species Covered in This Notice:

The following species and
evolutionarily significant units (ESU’s)

are covered in this notice: Chinook
salmon (Oncorhynchus tshawytscha),
coho salmon (O. kisutch), and steelhead
(O. mykiss).

Issuance of this permit, as required by
the ESA, was based on a finding that
such modification was: (1) applied for
in good faith; (2) would not operate to
the disadvantage of the listed species
which are the subject of the permit; and
(3) are consistent with the purposes and
policies set forth in section 2 of the
ESA. This permit was issued in
accordance with and is subject to part
222 of title 50 CFR, the NMFS
regulations governing listed species
permits.

The applicant’s proposed activities
are in support of a potential ESA
violation enforcement action. The
applicant proposes field investigations
to document the potential harm or
injury to ESA-listed salmonids within
the California Coastal (CC) Chinook
salmon Evolutionarily Significant Unit
(ESU), the Southern Oregon/Northern
California Coasts (SONCC) coho salmon
ESU, and the Northern California (NC)
steelhead ESU.

The NMFS SWR believes that because
the health and life of the animals are in
danger, the issuance of permit 1413 is
an urgent action and sufficient to
qualify as an emergency situation
consistent with CFR 222.303(g).

Permit Issued

Permit 1413 was issued on December
11, 2002.

Charlotte Ambrose is authorized to
capture and handle ESA- listed
salmonids within the CC Chinook
salmon ESU, the SONCC coho salmon
ESU, and the NC steelhead ESU.

The expiration date of Permit 1413 is
June 30, 2003.

Dated: January 8, 2003.

Phil Williams,
Chief, Endangered Species Division, Office

of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 03-2412 Filed 1-31-03; 8:45 am)|]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 010803B]
Permit 1233 Modification

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce

ACTION: Issuance of Modification 1 to
Permit 1233.

SUMMARY: NMFS has issued a permit
1233 to the State of Idaho Department
of Fish and Game (IDFG).

ADDRESSES: Copies of the permit may be
obtained from the Hatcheries and Inland
Fisheries Branch, Sustainable Fisheries
Division, NMFS, 525 N.E. Oregon Street,
Suite 510, Portland, OR 97232.

FOR FURTHER INFORMATION CONTACT:
Herbert Pollard, Boise, Idaho, at phone
number: (208) 378-5614, e-mail:
Herbert.Pollard@noaa.gov.

SUPPLEMENTARY INFORMATION: The
following species and evolutionarily
significant units (ESUs) are covered in
this notice:

Spring/summer chinook salmon
(Oncorhynchus tshawytscha):
threatened Snake River;

Fall chinook salmon (Oncorhynchus
tshawytscha): threatened Snake River;

Sockeye salmon (Oncorhynchus
nerka): endangered Snake River; and

Steelhead (Oncorhynchus mykiss):
threatened Snake River.

Permits

Permit 1233 was issued to IDFG on
May 26, 2000, and Modification 1 to
permit 1233 was issued to IDFG on
December 6, 2002. Permit 1233
authorizes IDFG annual incidental take
of naturally produced and artificially
propagated ESA-listed anadromous fish
associated with the operation of
recreational fisheries that target non-
listed, hatchery-origin anadromous fish
and resident game fish species. Permit
1233 expires December 31, 2004.

Permit 1233 authorizes IDFG’s
recreational fishing programs including
the following activities: (1) Resident
sport-fishing in waters which also
support ESA-listed chinook and sockeye
salmon under the IDFG General Fishing
Regulations, including kokanee and
trout fisheries in Redfish, Alturas, and
Pettit Lakes; (2) chinook salmon sport-
fishing in the Clearwater River, Snake
River, lower Salmon River, Little
Salmon River, and South Fork Salmon
River under the IDFG Anadromous
Salmon Fishing Regulations; and (3)
summer steelhead fishing during the fall
and spring seasons under the IDFG
Steelhead Fishing Regulations. The
permit constitutes authorization for
implementation of the IDFG General
Fishing Regulations, the IDFG
Anadromous Salmon Fishing
Regulations, and the IDFG Steelhead
Fishing Regulations. Modification 1 to
permit 1233 includes additional
authorized locations for conducting the
state’s recreational chinook salmon
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fisheries and authorization of incidental
take of steelhead resulting from the
authorized recreational fisheries. When
permit 1233 was issued on May 26,
2000, no take prohibitions had been
established for Snake River steelhead.
Anticipating that a 4(d) rule would soon
be published, a provision was made to
amend the permit when protective rules
were published. Protective regulations
for threatened Snake River steelhead
under Section 4(d) of the ESA were
promulgated by NMFS, effective
September 8, 2000 (July 10, 2000, 65 FR
42422). Recreational fisheries are
monitored in a manner that allows
evaluation of the effectiveness of
protective regulations and conservation
strategies. Take of listed species may
occur incidental to otherwise legal
fishing activities or illegal actions.
Measures are described in the permit to
minimize such deleterious effects to the
extent possible.

Modification 1 of permit 1233
authorizes take of ESA-listed Snake
River Basin steelhead as a result of
catch-and-release fisheries, with an
associated incidental mortality of 3.2
percent of the natural origin return. The
modification further authorizes take of
ESA-listed Snake River spring chinook
salmon of up to 2.0% of the naturally-
produced return to Lower Granite Dam;
this take limit applies when the return
is greater than 25,000 adults, and
decreases on a sliding scale for
progressively smaller returns. No
additional take of ESA-listed Snake
River fall chinook or sockeye salmon is
authorized. NMFS has determined that
take levels authorized in the modified
permit will not jeopardize listed salmon
and steelhead nor result in the
destruction or adverse modification of
critical habitat where described.

NMFS’ conditions in the permit will
ensure that the take of ESA-listed
anadromous fish will not jeopardize the
continued existence of the listed
species. In issuing the permits, NMFS
determined that IDFG’s Conservation
Plan provides adequate mitigation
measures to avoid, minimize, or
compensate for take of ESA-listed
anadromous fish.

Issuance of this permit, as required by
the ESA, was based on a finding that the
permit: (1) was applied for in good faith;
(2) will not operate to the disadvantage
of the listed species which are the
subject of the permit; and (3) is
consistent with the purposes and
policies set forth in section 2 of the
ESA. This permit was issued in
accordance with, and is subject to, 50
CFR part 222, the NMFS regulations
governing listed species permits.

Dated: January 24, 2003.
Phil Williams,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 03—2411 Filed 1-31-03; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 012803A]

Pacific Fishery Management Council;
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Council) Ad
Hoc Groundfish Habitat Technical
Review Committee (Habitat TRC) will
hold a working meeting on the
methodology and data being considered
for an assessment of Pacific Coast
groundfish essential fish habitat. The
meeting is open to the public.

DATES: The Ad Hoc Groundfish Habitat
Technical Review Committee working
meeting will take place Wednesday,
February 19, 2003, from 9 a.m. until 5
p-m. The meeting will reconvene from
8 a.m. to 5 p.m. Thursday, February 20.

ADDRESSES: The meeting will be held at
the U.S. Department of Commerce,
NOAA, 7600 Sand Point Way NE,
Building 9 (NOAA Auditorium), Seattle,
WA 98115-6349; (206) 526—6150. To
gain admittance to the complex, visitors
should tell the security guard they are
attending the Ad Hoc Groundfish
Habitat Technical Review Committee
meeting sponsored by the Pacific
Fishery Management Council.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT: Ms.
Jennifer Gilden; (503) 820-2280.
SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to guide the
ongoing assessment of essential fish
habitat for Pacific Coast groundfish.
Specifically, the Habitat TRC will
review data consolidated thus far and
review a proposed analytical framework
for assessing the status of groundfish
habitat. The data include mapping
efforts and literature reviews on fishing
impacts, impacts related to non-fishing
activities, and fish/habitat associations.

The analytical framework for the
assessment has been designed to
determine if habitat function has been
degraded by environmental and
anthropogenic inputs. In so doing, it
will provide a basis for informed policy
discussions. By holding a public
meeting, the Habitat TRC will further
provide opportunity for public
participation in the assessment process.
The Habitat TRC will only consider
technical and scientific questions
related to the assessment and will not
engage in policy discussions as part of
its mission.

Although nonemergency issues not
contained in the meeting agenda may
come before the Habitat TRC for
discussion, those issues may not be the
subject of formal Habitat TRC action
during this meeting. Habitat TRC action
will be restricted to those issues
specifically listed in this document and
any issues arising after publication of
this document that require emergency
action under section 305 (c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Habitat TRC’s intent to take final
action to address the emergency.

In our continuing efforts to streamline
our meeting notification process, we are
building an email notification list. If you
would like to be notified of future
meetings via email, please contact Ms.
Kerry Aden at (503) 820-2409 or
kerry.aden@noaa.gov to provide your
email address.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
Diane Marston at (206)526—6383 at least
5 days prior to the meeting date.

Dated: January 28, 2003.
Theophilus R. Brainerd,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—2410 Filed 1-31-03; 8:45 am]
BILLING CODE 3510-22-S

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Sunshine Act Meeting

The Board of Directors of the
Corporation for National and
Community Service gives notice of the
following meeting:

DATE AND TIME: Tuesday, February 11,
2003, 9:15 a.m.—12 p.m.

PLACE: Corporation for National and
Community Service, 1201 New York



Federal Register/Vol. 68, No. 22/Monday, February 3, 2003/ Notices

5277

Avenue, NW., 8th Floor, Room 8410,
Washington, DC 20525.

STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Chair’s Opening Remarks.

II. Consideration of Prior Meeting’s Minutes.

III. Committee Reports.

IV. Youth and State Service Commissions
Panel Presentation.

V. White House Task Force on Disadvantaged
Youth.

VI. Martin Luther King, Jr. Day of Service—
Philadelphia, PA.

VII. National Association of Service
Conservation Corps.

ACCOMMODATIONS: Anyone who needs
an interpreter or other accommodation
should notify the Corporation’s contact
person.
CONTACT PERSON FOR MORE INFORMATION:
Michele Tennery, Senior Associate,
Public Affairs, Corporation for National
and Community Service, 8th Floor,
Room 8601, 1201 New York Avenue
NW., Washington, DC 20525. Phone
(202) 606—5000 ext. 125. Fax (202)565—
2784. TDD: (202) 565—2799. E-mail:
mtennery@cns.gov.

Dated: January 30, 2003.
Frank R. Trinity,
General Counsel.
[FR Doc. 03—-2518 Filed 1-30-03; 11:43 am)]
BILLING CODE 6050-$$-—P

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Security Service,
Office of the Secretary, DoD.

ACTION: Notice.

In compliance with section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Security Service (DSS) announces the
proposed collection affecting cleared
DOD contractors and seeks public
comments on the provision thereof.
Comments are invited on: (a) Whether
the proposed collection shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
information to be collected; (c) ways to
enhance the quality, utility and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Consideration will be given to all
comments received by April 4, 2003.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
Defense Security Service, Chief,
Program Integration Branch, ATTN: Mr.
Richard L. Lawhorn, 1340 Braddock
Place, Alexandria, VA 22314-1650.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed data collection or obtain a
copy of the proposal and associated
collection instrument, please write to
the above address, or call Defense
Security Service, (703) 325-5327 or
(703) 325-6034.

Title and OMB Number: ‘“‘Defense
Security Industrial Security Review
Data”, OMB No. 0704—XXXX and
“Defense Security Service Industrial
Security Facility Clearance Survey
Data”, OMB No. 0704-XXXX.

Needs and Uses: Executive Order (EO)
12829, ‘“‘National Industrial Security
Program (NISP)”, dated January 6, 1993,
as amended by EO 12885 dated
December 14, 1993, established the
NISP to safeguard Federal Government
classified information. The Department
of Defense (DOD) is one of four
Cognizant Security Agencies that are
signatories to the NISP. EO 12829
stipulates that the Secretary of Defense
shall serve as the Executive Agent for
inspecting and monitoring the
contractors, licensees, and grantees who
require or will require access, to or who
store or will store classified information;
and for determining the eligibility for
access to classified information of
contractors, licensees, and grantees and
their respective employees. The specific
requirements necessary to protect
classified information released to
private industry are set forth in DOD
5220.22M, “National Industrial Security
Program Operating Manual (NISPOM).
The Executive agent has the authority to
issue, after consultation with affected
agencies, standard forms or other
standardization that will promote the
implementation of the NISP. DOD
Contractors are subject to an initial
facility clearance survey and periodic
government security reviews to
determine their eligibility to participate
in the NISP and ensure that safeguards
employed are adequate for the
protection of classified information.

DOD Directive, 5105.42 “Subject:
Defense Security Service”, delineates
the mission, functions and
responsibilities of DSS. DSS is an
Agency of the Department of Defense
under the authority, direction, and
control of the Assistant Secretary of
Defense (Command, Control,
Communication and Intelligence) (ASD
(C31)). DSS functions and

responsibilities include the
administration and implementation of
the Defense portion of the NISP
pursuant to Executive Order 12829.

DSS is the office of record for the
maintenance of information pertaining
to contractor facility clearance records
and industrial security information
regarding cleared contractors under its
cognizance. To the extent possible,
information required as part of the
survey or security review is obtained as
a result of observation by the
representative of the CSA or its
designated Cognizant Security Office.
Some of the information may be
obtained in conference with Key
Management Personnel and/or
employees of the company. The
information is used to respond to all
inquires regarding the facility clearance
status and storage capability of cleared
contractors. It is also used to assess and/
or advise Government Contracting
Activities regarding the contractor’s
continued ability to protect classified
information.

Affected Public: Businesses,
universities, partnerships or other profit
and non-profit organizations
participating in the Defense portion of
the NISP.

Respondent Burden

Industrial Security Review Data

Total Annual Burden Hours: 38,619.6
hours.

Total Number of Respondents: 11,403.

Possessors of classified: 4,792.

Non-Possessors of classified: 6,611.

Responses per Respondent: 1.

Average Burden Hours per
Respondent:

Possessors of classified: 5.3 hours.

Non-Possessors of classified: 2 hours.

Frequency: Periodic (e.g. Possessors—
Annually, Non-Possessors—18 months,
compliance reviews, or when directed.)

Industrial Security Facility Clearance
Survey Data:

Total Annual Burden Hours: 3,144
hours.

Number of Respondents: 1,572.

Responses per Respondent: 1.

Average Burden Hours Per
Respondent: 2 hours.

Frequency: On occasion (e.g. initial
eligibility determination and when a
significant changed condition, such as
change in ownership.)

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The conduct of an Industrial Security
Review and or Industrial Security
Facility Clearance Survey assists in
determining whether a contractor is
eligible to establish its facility security
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clearance and/or retain participation in
the NISP. It is also the basis for verifying
whether contractors are appropriately
implementing NISP security
requirements. These requirements are
necessary in order to preserve and
maintain the security of the United
States through establishing standards to
prevent the improper disclosure of
classified information.

In accordance with Department of
Defense (DOD), 5220.22—R “Industrial
Security Regulation”, DSS is required to
maintain a record of the results of
surveys and security reviews.
Documentation for each survey and/or
security review will be compiled
addressing areas applicable to the
contractor’s security program. Portions
of the data collected will be stored in
databases. All data collected will be
handled and marked, ‘“For Official Use
Only”.

Dated: January 22, 2003.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 03—2281 Filed 1-31-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

City of Holyoke Gas & Electric
Department Project No. 2004-075—
Massachusetts; Notice

January 28, 2003.

The following Commission staff were
assigned to help facilitate resolution of
environmental and related issues
associated with development of a
comprehensive settlement agreement for
the Holyoke Project. The parties
anticipate completing the
comprehensive settlement agreement
and filing an offer of settlement by May
16, 2003. These “separated staff” will
take no part in the Commission’s review
of the offer of settlement and the
comprehensive settlement agreement, or
deliberations concerning the disposition
of the rehearings.

Office of General Counsel: John Katz;
Office of Energy Projects: Steve Kartalia,
Alan Mitchnick.

Different Commission “advisory staff”
will be assigned to review the offer of
settlement, the comprehensive
settlement agreement, and process the
requests for rehearing, including
providing advice to the Commission
with respect to the agreement and
rehearings. Separated staff and advisory
staff are prohibited from communicating

with one another concerning the
settlement and rehearings.

Magalie R. Salas,

Secretary.

[FR Doc. 03—-2387 Filed 1-31-03; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP03-39-000]

Kinder Morgan Interstate Gas
Transmission, LLC; Notice of
Application

January 28, 2003.

On January 16, 2003, Kinder Morgan
Interstate Gas Transmission, LLC,
(KMIGT), located at 370 Van Gordon
Street, Lakewood, Colorado, filed an
application in the above referenced
docket, pursuant to section 7(c) of the
Natural Gas Act (NGA), and part 1570of
the Federal Energy Regulatory
Commission’s (Commission) Rules and
Regulations for a certificate of public
convenience and necessity authorizing
KMIGT to construct and operate
facilities necessary to develop its
Cheyenne Market Center Service. To
accomplish this, KMIGT proposes to
construct (1) Two 3,550 horsepower
compressor units and ten injection/
withdrawal wells at the Huntsman
Storage Field; (2) two 1,680 horsepower
compressor units at the Rockport
Compressor Station; (3) two 1,151
horsepower compressor units at the
Kimball Junction Interconnect in
Kimball County, Nebraska; (4)
approximately 3,700 feet of 8 and 12-
inch pipeline; and (5) certain section
2.55(a) facilities. These new facilities
will create incremental storage capacity
up to 6,000,000 Dth, with an associated
withdrawal deliverability of
approximately 62,400 Dth/d. It is
estimated the facilities will cost
approximately $26,905,570. This filing
is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—3676, or for TTY,
(202) 502-8659.

Any questions regarding this
application should be directed to Skip
George, Manager of Certificates, Kinder
Morgan Interstate Gas Transmission,

LLC, PO Box 281304, Lakewood,
Colorado 80228-8304, telephone (303)
914-4969.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made in the
proceeding. with the Commission and
must mail a copy to the applicant and
to every other party. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
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to seek court review of the
Commission’s final order.

The Commission may issue a
preliminary determination on non-
environmental issues prior to the
completion of its review of the
environmental aspects of the project.
This preliminary determination
typically considers such issues as the
need for the project and its economic
effect on existing customers of the
applicant, on other pipelines in the area,
and on landowners and communities.
For example, the Commission considers
the extent to which the applicant may
need to exercise eminent domain to
obtain rights-of-way for the proposed
project and balances that against the
non-environmental benefits to be
provided by the project. Therefore, if a
person has comments on community
and landowner impacts from this
proposal, it is important either to file
comments or to intervene as early in the
process as possible.

Protests and interventions may be
filed electronically via the Internet in
lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.

If the Commission decides to set the
application for a formal hearing before
an Administrative Law Judge, the
Commission will issue another notice
describing that process. At the end of
the Commission’s review process, a
final Commission order approving or
denying a certificate will be issued.

Comment Date: February 18, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. 03—-2381 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP03-32-000]

Northwest Pipeline Corporation; Notice
of Intent To Prepare an Environmental
Assessment for the Proposed White
River Replacement Project and
Request for Comments on
Environmental Issues

January 28, 2003.
The staff of the Federal Energy
Regulatory Commission (FERC or

1 Northwest’s application was filed with the
Commission under section 7 of the Natural Gas Act
and part 157 of the Commission’s regulations.

Commission) will prepare an
environmental assessment (EA) that will
discuss the environmental impacts of
the White River Replacement Project
involving construction and operation of
facilities by Northwest Pipeline
Corporation (Northwest) on its Ignacio
to Sumas mainline in King County,
Washington.? These facilities consist of
approximately 4,400 feet each of
parallel 26-inch- and 30-inch-diameter
pipelines at the White River crossing
located 3.3 miles east of the City of
Auburn, Washington. This EA will be
used by the Commission in its decision-
making process to determine whether
the project is in the public convenience
and necessity.

If you are a landowner receiving this
notice, you may be contacted by a
pipeline company representative about
the acquisition of an easement to
construct, operate, and maintain the
proposed facilities. The pipeline
company would seek to negotiate a
mutually acceptable agreement.
However, if the project is approved by
the Commission, that approval conveys
with it the right of eminent domain.
Therefore, if easement negotiations fail
to produce an agreement, the pipeline
company could initiate condemnation
proceedings in accordance with state
law.

A fact sheet prepared by the FERC
entitled “An Interstate Natural Gas
Facility On My Land? What Do I Need
To Know?” was attached to the project
notice Northwestprovided to
landowners. This fact sheet addresses a
number of typically asked questions,
including the use of eminent domain
and how to participate in the
Commission’s proceedings. It is
available for viewing on the FERC
Internet Web site (www.ferc.gov).

Summary of the Proposed Project

The purpose of the proposed project
is to provide a more permanent solution
for improved pipeline safety and
reliability while restoring the natural
environment of the White River and its
floodplain at this crossing. Recent
highwater events have increased the risk
of exposure to the parallel 26-inch- and
30-inch-diameter pipelines (existing
pipelines) underneath the White River
and along its south and north banks. A
previously abandoned 26-inch-diameter
pipeline has been exposed presenting a
hazard to recreational use of the White
River. Northwest installed a temporary

rip-rap structure on the north riverbank
in 1996 to protect its existing pipelines.

Northwest proposes to replace the
pipelines at a deeper depth by
constructing 4,300 feet of parallel 26-
inch- and 30-inch-diameter pipelines
(replacement pipelines) using a
combination of horizontal directional
drill (HDD) and conventional open-
trench construction. Northwest
proposes to abandon, in place and by
removal, 3,200 feet of existing pipelines
as well as retain 1,100 feet of existing
pipelines. Northwest would also remove
the previously abandoned 26-inch-
diameter pipeline and the rip-rap
structure, and would reconstruct the
north riverbank to its surrounding
contours (see Table 1). Northwest seeks
authority to:

» Abandon by removal approximately
2,100 feet of existing pipelines from 3
sections: the south floodplain; the north
riverbank; and a private property.

» Abandon in place approximately
1,100 feet of existing pipelines from 3
sections: underneath the White River
channel (pipelines filled with grout); the
slope above the north riverbank
(pipelines filled with nitrogen and
capped); and underneath State Highway
164 (pipelines immediately underneath
highway filled with grout, remaining
pipelines filled with nitrogen and
capped).

* Retain approximately 1,100 feet of
existing pipelines for continued service
to the Enumclaw Meter Station.

* Remove the north riverbank rip-rap
structure, 380 feet of sheet piling from
the south floodplain, and the 665-foot-
long previously abandoned 26-inch-
diameter pipeline from the White River
channel.

« Install approximately 1,200 feet of
replacement pipelines in the south
floodplain using conventional
construction.
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TABLE 1.—CONSTRUCTION AND ABANDONMENT FACILITIES PROPOSED BY NORTHWEST

. Length Beginnin Ending sta-
Project component (feegt) sta%oning tion?ng

Abandon by Removal 26" & 30" Existing Pipelines in the North Bank Structure ...........cccccccevvvvvennennn. 325 15388+93 15391+40
Abandon by Removal 26" Existing Pipeline in the South Floodplain ... 1360 15370+30 15384+10
Abandon by Removal 30" Existing Pipeline in the South Floodplain ..........ccccceviiiiiviie i, 1420 15370+30 15384+49
Abandon by Removal 26" & 30" Existing Pipelines on Private Property .........ccccoccovvieeniieieniieeeniieens 300 15395+23 15397+60
Abandon In Place 26"; Existing Pipeline under the White RIVEr .........cccouvveiiiiieiviiie e 500 15384+10 15388+93
Abandon In Place 30" Existing Pipeline under the White RIVEr .........cccoouiiiiiiiiiiiiieieeeee e 450 15384+49 15388+93
Abandon In Place 26" & 30" Existing Pipelines under State Highway 164 .........ccccccoecveiviieeniieeeniennnnn 340 15397+60 15400+21
Abandon In Place 26" & 30" Existing Pipelines on the North Bank SIope ..........cccccoviieiiiiieniiieeiieenn, 410 15391+40 15395+23
Retain 26" & 30" Existing Pipelines for Service Feed to the Enumclaw Meter Station ..............ccccc...... 1,100 15402+00 15413+00
Remove Sheet Piling in the South FIOOAPIAIN ......cooiiiiiiiiie e 380 15380+74 15384+23
Remove the NOrth Bank STIUCIUME .........c.ooiiiiiiiiiiiiiesieceee ettt sieesneenn | eeenneenneeneeennne 15388+39 15390+22
Remove the previously abandoned 26" Pipeline from the White RIVEr ...........ccccooiiiiiiiiii i, 665 15383+59 15390+21
Install 26" Replacement Pipeling DY HDD ..........ooiiiiiiiiiie e se e seee e e s saae e s e e e a e e e neeeeenneee s 3120 15378+62 15409+83
Install 30" Replacement Pipeling DY HDD ..........ooiiiiiiiiiiie ettt e e eneee s 3260 15377+62 15410+23
Install 26" Replacement Pipeline in the South Floodplain by conventional trenching ...........ccccccevvvenn. 830 15370+30 15378+62
Install 30" Replacement Pipeline in the South Floodplain by conventional trenching ...........c.cccceeueee. 730 15370+30 15377+62
Tie-in 26" Replacement Pipeline at north end by conventional trenching ...........ccccceevviveeiie e, 340 15409+83 15413+21
Tie-in 30" Replacement Pipeline at north end by conventional trenching ............ccccoviieiiiieniinenee, 300 15410+23 15413+21

* Install approximately 3,200 feet of
replacement pipelines with 2 parallel
HDDs traversing underneath the
floodplain and White River channel, the
slope north of the White River, State
Route 164, and Cameron Park.

« Install 300-340 feet of replacement
pipelines at the north end of the project
to tie into the HDD pipelines.

Northwest must construct the
replacement pipelines with HDD prior
to removing the existing pipelines in
order to maintain service though its
Ignacio to Sumas Line. In order to limit
in-stream construction to the drier
summer months, Northwest proposes to
break the construction schedule into
two parts: (1) construction of the
replacement pipelines from June to
October 2003, and (2) removal of the
existing pipelines and of the previously
abandoned 665-foot-long pipeline from
April to August 2004. The location of
the project facilities is shown in
appendix 1, figures1—4.2

Land Requirements for Construction

Construction of the proposed facilities
would require 35 acres of land. The
construction work area is comprised of
5 acres of existing permanent right-of-
way and 30 acres of temporary work
space. The construction work area is on
16.4 acres of forested riparian land in
the floodplain and north slope, 13 acres
of cropland/pasture, 4 acres of

2The appendices referenced in this notice are not
being printed in the Federal Register. Copies are
available on the Commission’s Web site at the
“FERRIS” link or from the Commission’s Public
Reference and Files Maintenance Branch, 888 First
Street, NE., Washington, DC 20426, or call (202)
502—-8371. For instructions on connecting to
FERRIS refer to the last page of this notice. Copies
of the appendices were sent to all those receiving
this notice in the mail.

industrial land in the City of Auburn
(for a utility yard), 1.5 acres of
commercial property, and 1 acre of
residential property. Due to the
offsetting of the replacement pipelines
50 to 175 feet to the west, Northwest
would require 3 additional acres of new
permanent right-of-way but would
relinquish 4.2 acres of existing
permanent right-of-way.

The EA Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us 3 to
discover and address concerns the
public may have about proposals. This
process is referred to as “scoping”. The
main goal of the scoping process is to
focus the analysis in the EA on the
important environmental issues. By this
Notice of Intent, the Commission
requests public comments on the scope
of the issues it will address in the EA.
All comments received are considered
during the preparation of the EA. State
and local government representatives
are encouraged to notify their
constituents of this proposed action and
encourage them to comment on their
areas of concern.

The EA will discuss impacts that
could occur as a result of the
construction and operation of the
proposed project under these general
headings:

 geology and soils

+ land use

3”We”, “us”’, and “our” refer to the
environmental staff of the Office of Energy Projects
(OEP).

» water resources, fisheries,and
wetlands

 cultural resources

 vegetation and wildlife

* air quality and noise

» endangered and threatened species

* hazardous wastes

 public safety

* alternative routes

We will make recommendations on
how to lessen or avoid impacts on the
various resource areas.

Our independent analysis of the
issues will be in the EA. Depending on
the comments received during the
scoping process, the EA may be
published and mailed to Federal, state,
and local agencies, public interest
groups, interested individuals, affected
landowners, newspapers, libraries, and
the Commission’s official service list for
this proceeding. A comment period will
be allotted for review if the EA is
published. We will consider all
comments on the EA before we make
our recommendations to the
Commission.

To ensure your comments are
considered, please carefully follow the
instructions in the public participation
section below.

Currently Identified Environmental
Issues

We have already identified several
issues that we think deserve attention
based on a preliminary review of the
proposed facilities and the
environmental information provided by
Northwest. This preliminary list of
potential impacts may be changed based
on your comments and our analysis.

» Federal species of concern which
may occur in the project area and could
be affected, including the chinook



Federal Register/Vol. 68, No. 22/Monday, February 3, 2003/ Notices

5281

salmon, coho salmon, bull trout, and
bald eagle.

» Use of temporary and permanent
Right-Of-Way on the Muckleshoot
Indian Reservation involving fisheries
habitat associated with the White River.

* Permanent removal of the rip-rap
structure from the north riverbank of the
White River and reconstruction of the
north riverbank.

¢ Residential/commercial area in and
around State Road 164 and City of
Auburn’s Cameron Park.

Public Participation

You can make a difference by
providing us with your specific
comments or concerns about the project.
By becoming a commentor, your
concerns will be addressed in the EA
and considered by the Commission. You
should focus on the potential
environmental effects of the proposal
and measures to avoid or lessen
environmental impact. The more
specific your comments, the more useful
they will be. Please carefully follow
these instructions to ensure that your
comments are received in time and
properly recorded:

1. Send an original and two copies of
your letter to: Magalie R. Salas,
Secretary, Federal Energy Regulatory
Commission, 888 First St., NE., Room
1A, Washington, DC 20426.

2. Label one copy of the comments for
the attention of Gas 2 Branch.

3. Reference Docket No. CP03—-32—
000.

4. Mail your comments so that they
will be received in Washington, DC on
or before February 27, 2003

Please note that we are continuing to
experience delays in mail deliveries
from the U.S. Postal Service. As a result,
we will include all comments that we
receive within a reasonable time frame
in our environmental analysis of this
project. However, the Commission
strongly encourages electronic filing of
any comments or interventions or
protests to this proceeding. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site at http:/
/www.ferc.gov under the “e-Filing” link
and the link to the User’s Guide. Before
you can file comments you will need to
create a free account which can be
created by clicking on “Login to File”
and then “New User Account.”

We may mail the EA for comment. If
you are interested in receiving it, please
return the Information Request
(appendix 4). If you do not return the
Information Request, you will be taken
off the mailing list.

Becoming an Intervenor

In addition to involvement in the EA
scoping process, you may want to
become an official party to the
proceeding known as an ““intervenor”.
Intervenors play a more formal role in
the process. Among other things,
intervenors have the right to receive
copies of case-related Commission
documents and filings by other
intervenors. Likewise, each intervenor
must provide 14 copies of its filings to
the Secretary of the Commission and
must send a copy of its filings to all
other parties on the Commission’s
service list for this proceeding. If you
want to become an intervenor you must
file a motion to intervene according to
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.214) (see appendix 2). ¢ Only
intervenors have the right to seek
rehearing of the Commission’s decision.

Affected landowners and parties with
environmental concerns may be granted
intervenor status upon showing good
cause by stating that they have a clear
and direct interest in this proceeding
which would not be adequately
represented by any other parties. You do
not need intervenor status to have your
environmental comments considered.

Environmental Mailing List

This notice is being sent to
individuals, organizations, and
government entities interested in and/or
potentially affected by the proposed
project. It is also being sent to all
identified potential right-of-way
grantors. By this notice we are also
asking governmental agencies,
especially those in appendix 3, to
express their interest in becoming
cooperating agencies for the preparation
of the EA.

Additional Information

Additional information about the
project is available from the
Commission’s Office of External Affairs,
at 1-866—208—FERC or on the FERC
Internet Web site (http://
www.ferc.govjusing the FERRIS link.
Click on the FERRIS link, enter the
docket number excluding the last three
digits in the Docket Number field. Be
sure you have selected an appropriate
date range. For assistance with FERRIS,
the FERRIS helpline can be reached at
1-866—208-3676, TTY (202) 502-8659,
or at FERCOnlineSupport@ferc.gov. The
FERRIS link on the FERC Internet Web
site also provides access to the texts of
formal documents issued by the

4Interventions may also be filed electronically via
the Internet in lieu of paper. See the previous
discussion on filing comments electronically.

Commission, such as orders, notices,
and rulemakings.

Magalie R. Salas,

Secretary.

[FR Doc. 03—-2380 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Applications Accepted for
Filing and Soliciting Comments,
Motions To Intervene, and Protests

January 28, 2003.

Take notice that the following
hydroelectric applications have been
filed with the Commission and are
available for public inspection:

a. Type of Applications: Preliminary
Permit (Competing).

b. Project Nos.: 12341-000, 12370—
000, and 12386—000.

c. Dates filed: August 21, September
20, and October 7, 2002.

d. Applicants: Universal Electric
Power Corporation, Nelson
Hydroelectric, LLC and Overton Hydro,
LLC.

e. Name and Location of Project: The
proposed project would be located on
an existing dam called John H. Overton/
Red River L&D No. 2, owned by the U.S.
Army Corps of Engineers, located on the
Red River in Rapides Parish, Louisiana.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C.§§ 791(a)—825(1).

g. Applicant Contacts: For Universal:
Mr. Raymond Helter, Universal Electric
Power Corporation, 1145 Highbrook
Street, Akron, OH 44301, (330) 535—
7115. For Nelson Hydroelectric LLC:
Mr. Robert Larson; Gray, Plant, Mooty,
Mooty & Bennett, 33 South Sixth Street,
Minneapolis MN 55402, (612) 343—
2913.For Overton Hydro, LLC: Mr. Brent
L. Smith, Northwest Power Services,
Inc., PO Box 535, Rigby, ID 83442, (208)
745-0834.

h. FERC Contact: Lynn R. Miles, (202)
502—-8763.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
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strongly encourages electronic filings.
Please include the noted project
numbers (P-12341-000, P-12370-000,
and P—12386—-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Projects: Universal
Electric Power Corp (P—12341-00) and
Nelson Hydroelectric, LLC (P-12370—
00): The proposed run-of-river projects
would utilize the Corps’ existing dam
and consist of: (1) Five proposed 100-
foot-long, 120-inch diameter steel
penstocks, (2) a proposed powerhouse
containing five generating units having
an installed capacity of 23 MW, (3) a
proposed 300-foot-long, 14.7 kV
transmission line, and (4) appurtenant
facilities. Applicant estimates that the
average annual generation would be 141
GWh and would be sold to a local
utility.

Overton Hydro, LLC (P-12386-000):
The proposed run-of river project would
consist of modifications to the existing
facility by adding: (1) Two 168-inch-
diameter, 50-foot-long concrete
penstocks, (2) a powerhouse containing
two generating units with a total
installed capacity of 20 MW, (3) a 25-
kv transmission line approximately 1
mile long, and (4) appurtenant facilities.
The project would have an annual
generation of 165 GWh.

k. These filings are available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. Copies are also
available for inspection and
reproduction at the appropriate
addresses in item g. above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).

Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

0. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

g. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Magalie R. Salas,

Secretary.

[FR Doc. 03-2382 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

January 28, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12347-000 .

c. Date filed: August 21, 2002.

d. Applicant: Universal Electric
Power Corporation .

e. Name and Location of Project: The
Coffeeville L&D Hydroelectric Project
would be located on the Tombigbee
River in Choctaw County, Alabama. The
proposed project would utilize the
existing Coffeeville Lock and Dam
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administered by the U.S. Army Corps of
Engineers.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(1).

g. Applicant contact: Mr. Raymond
Helter, Universal Electric Power
Corporation, 1145 Highbrook Street,
Akron, OH 44301, (330) 535—-7115.

h. FERC Contact: Tom Papsidero,
(202) 502-6002.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with Magalie

r. Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P-
12347-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
project, using the Corps’ existing
Coffeeville Lock and Dam and
Reservoir, would consist of: (1) Four
proposed 328-foot-long, 12.5-foot-
diameter steel penstocks, (2) a proposed
powerhouse containing eight generating
units with a combined installed
capacity of 9.5 megawatts, (3) a
proposed 25-kv transmission line, and
(4) appurtenant facilities. The project
would operate in a run-of-river mode
and would have an average annual
generation of 62 GWh.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3678 or e-mail
ferconlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and

reproduction at the applicant’s address
in item g above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commaission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

o. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.

In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

g. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”’, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Magalie R. Salas,

Secretary.

[FR Doc. 03-2383 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Motions To Intervene, and Protests

January 28, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:
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a. Type of Application: Preliminary
Permit.

b. Project No.: 12350—000.

c. Date filed: August 21, 2002.

d. Applicant: Universal Electric
Power Corporation.

e. Name and Location of Project: The
Tom Bevill L&D Hydroelectric Project
would be located on the Tombigbee
River in Pickens County, Alabama. The
project would utilize the U.S. Army
Corps of Engineers’ existing Tom Bevill
Lock and Dam.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(1).

g. Applicant Contact: Mr. Raymond
Helter, Universal Electric Power
Corporation, 1145 Highbrook Street,
Akron, OH 44301, (330) 535—-7115.

h. FERC Contact: James Hunter, (202)
502-6086.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12350-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Project: The proposed
project, using the existing Tom Bevill
Lock and Dam, would consist of: (1)
Penstocks connecting to the
powerhouse, (2) a powerhouse
containing five generating units with a
total installed capacity of 3.66
megawatts, (3) a 12.7 or 14.7-kilovolt
transmission line connecting to an
existing power line, and (4) appurtenant
facilities. The project would have an
average annual generation of 24
gigawatthours.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://

www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlineSupport@ferc.gov . For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item g.
above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

0. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide

whether to proceed with the preparation
of a development application to
construct and operate the project.

p- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

g. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”’, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Magalie R. Salas,
Secretary.

[FR Doc. 03—2384 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Comments,
Motions To Intervene, and Protests

January 28, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 12430-000.

c. Date filed: December 27, 2002.

d. Applicant: Alternative Light &
Hydro Associates.

e. Name and Location of Project: The
Russell Falls Hydroelectric Project
would be located at an existing dam
owned by Indian River Power Supply,
LLC on the Westfield River in Hampden
County, Massachusetts.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(1).

g. Applicant Contact: Mr. Paul V.
Nolan, 5515 North 17th Street,
Arlington, VA 22205, (703) 534-5509.

h. FERC Contact: James Hunter, (202)
502-6086.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
12430-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j- Description of Project: The proposed
project would consist of: (1) The
existing 3-foot-high, 365-foot-long
concrete weir creating a small
impoundment that would have a normal

water surface elevation of 275.5 feet,
with the addition of one-foot
flashboards, (2) two existing 60-foot-
long, 84-inch-diameter steel penstocks
and a proposed 50-foot-long, 60-inch-
diameter steel penstock, (3) an existing
powerhouse containing two generating
units with a total installed capacity of
700 kilowatts and a proposed
powerhouse containing one generating
unit with a maximum installed capacity
of 300 kilowatts, (4) a proposed 500-
foot-long transmission line connecting
to an existing distribution system, and
(5) appurtenant facilities. The project
would have an average annual
generation of 4 gigawatthours.

k. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlineSupport@ferc.gov . For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item g.
above.

1. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

m. Competing Development
Application— Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30(b) and 4.36.

n. Notice of Intent—A notice of intent
must specify the exact name, business

address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

0. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

p.- Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

q. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”’, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

r. Agency Comments—Federal, state,
and local agencies are invited to file



5286

Federal Register/Vol. 68, No. 22/Monday, February 3, 2003/ Notices

comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Magalie R. Salas,
Secretary.

[FR Doc. 03—-2385 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Transfer of License and
Soliciting Comments, Motions to
Intervene, and Protests

January 28, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Transfer of
License.

b. Project No.: 1651-024.

c. Date Filed: November 29, 2002.

d. Applicants: Swift Creek Power
Company, Inc. (Transferor) and the
Town of Afton, Wyoming (Transferee).

e. Name of Project: Swift Creek.

f. Location: Located partially within
the Bridger-Teton National Forest, on
Swift Creek, in Lincoln County,
Wyoming.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—-825(r).

h. Applicants Contacts: Mr. E. Farley
Eskelson, Swift Creek Power Company,
Inc., 5864 South Green Street, Murray,
UT 84123, (801) 713—3000 (Transferor);
Mr. Scott Darrington, City Manager, 416
Washington Street, Afton, WY 83110,
(307) 885—9831 (Transferee).

i. FERC Contact: Regina Saizan, (202)
502-8765.

j- Deadline for filing comments and or
motions: February 28, 2003.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
1651-024) on any comments or motions

filed.

The Commission’s rules of practice
and procedure require all interveners
filing a document with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Transfer: The
applicants seek Commission approval to
transfer the license for the Swift Creek
Project from Swift Creek Power
Company, Inc. to the Town of Afton,
Wyoming, which has the resources to
develop the project.

1. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the addresses in item h.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—-Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular apglication.

p. Agency Comments—-Federal, state,
and local agencies are invited to file

comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Magalie R. Salas,
Secretary.

[FR Doc. 03—-2386 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application for Amendment
of License and Soliciting Comments,
Motions To Intervene, and Protests

January 28, 2003.

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Applicant Type: Amendment of
License to Change Project Boundary.

b. Project No: 2192-010.

c. Date Filed: July 30, 2002.

d. Applicant: Consolidated Water
Power Company.

e. Name of Project: Biron
Hydroelectric Project.

f. Location: The Biron Hydroelectric
Project is located on the Wisconsin
River, in Wood and Portage Counties,
Wisconsin.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825 (r ) and **
799 and 801.

h. Applicant Contact: Mark E.
Anderson, Resources Coordinator,
Consolidated Water Power Company,
General Offices, P.O. Box 8050,
Wisconsin Rapids, WI 54495-8050,
(715) 4223927, or e-mail
mark.anderson@storaenso.com.

i. FERC Contact: Any questions on
this notice should be addressed to Etta
Foster at (202) 502—8769, or e-mail
address: etta.foster@ferc.gov.

j. Deadline for filing comments and/
or motions: February 28, 2003.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Please include the project number (P—
2192-010) on any comments or motions
filed.

k. Description of Request:
Consolidated Water Power Company
(CWPCo) is proposing a land swap with
a local resident, Joe Berry. The affected
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parcels are located within Section 26,
T23N, R6E, Town of Rudolph, Wood
County, Wisconsin. Lot 1 contains 19.28
acres owned by CWPCo, and Lot 2
contains 9.18 acres owned by Joe Berry.
The exchange would provide CWPCo
with additional land to provide
pedestrian access to the project and also
provide additional land to buffer the
existing wetlands. CWPCo requests that
the project boundary be changed to
include the 9.18 acres, and to remove
the 19.28 acres conveyed to Mr. Berry
from the project.

1. Location of the Application: A copy
of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502—8371. This filing may also be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866)208—3676, or for TTY,
contact (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene-Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of rules of practice and
procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s rules may become a party
to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents-Any filings must bear in all
capital letters the title “COMMENTS”,
“PROTEST”, OR “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers. A
copy of any motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

p- Agency Comments-Federal, state,
and local agencies are invited to file
comments on the described application.

A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives. q.
Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper. See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site at http:/
/www.ferc.gov under the “e-filing” link.

Magalie R. Salas,
Secretary.

[FR Doc. 03-2388 Filed 1-31-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Amendment of License and
Soliciting Comments, Motions To
Intervene, and Protests

January 28, 2003.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Amendment of
License.

b. Project No.: 516-374.

c. Date Filed: January 10, 2003.

d. Applicant: South Carolina Electric
& Gas Company (SCE&G).

e. Name of Project: Saluda.

f. Location: On the Saluda River in
Lexington, Newberry, Richland, and
Saluda Counties, South Carolina. The
project does not utilize federal or tribal
lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Thomas G.
Eppink, SCANA Corporation, 1426
Main Street, Columbia, SC 29218-0001,
(803) 217-9448; Brian J. McManus,
Jones Day, 51 Louisiana Avenue, NW.,
Washington, DC 20001-2113, (202) 879-
3939.

i. FERC Contact: Regina Saizan, (202)
502-8765.

j. Deadline for filing comments and or
motions: February 28, 2003.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the

“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
516—374) on any comments or motions
filed.

The Commission’s rules of practice
and procedure require all interveners
filing a document with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervener
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Amendment: SCE&G
requests that its license be amended to
extend the termination date by 5 years
(from August 31, 2007 to August 31,
2012) to provide the time necessary to
conduct, under normal operating
conditions, the studies that will be
requested or required under the
relicensing procedures for the Saluda
Project. The Commission has ordered a
remediation of the project’s dam that
will necessitate a drawdown of Lake
Murray for several years. The dam
remediation project will create
conditions that are not representative of
the conditions under which the project
normally operates and render
meaningless any relicensing studies
pursued under such conditions. SCE&G
filed a notice of intent to relicense the
project on August 30, 2002.

1. This filing is available for review at
the Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
ferconlineSupport@ferc.gov. For TTY,
call (202) 502—8659. Copies are also
available for inspection and
reproduction at the addresses in item h.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
In