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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 576
RIN 3206-AJ76

Voluntary Separation Incentive
Payments

AGENCY: Office of Personnel
Management.

ACTION: Interim rulemaking.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations on voluntary separation
incentive payments (i.e., “‘buyouts”).
These regulations implement the
voluntary separation incentive payment
provisions of the Homeland Security
Act of 2002, Public Law 107-296, which
apply to most executive branch
agencies.

These interim regulations explain
how an agency requests authority from
OPM to offer voluntary separation
incentive payments. They also explain
how in exceptional circumstances an
agency that is hiring a former employee
who previously received a voluntary
separation incentive payment may
request that OPM waive the general
requirement that the individual repay
the incentive.

DATES: These regulations are effective
February 4, 2003. OPM will consider
written comments if received no later
than April 7, 2003.

ADDRESSES: Send written comments to
Ellen E. Tunstall, Assistant Director for
Employment Policy, Office of Personnel
Management, Room 6500, 1900 E Street,
NW., Washington, DC 20415.

FOR FURTHER INFORMATION CONTACT:
Charles W. Gray at 202—-606—0960, FAX
at 202-606-2329, TDDY at 202—-418—
3134, or e-mail at cwgray@opm.gov.
SUPPLEMENTARY INFORMATION: Section
1313(a) of the “Homeland Security Act
of 2002” (Public Law 107-296, 116 Stat.

2135) amends chapter 35 of title 5,
United States Code, to allow executive
branch agencies, at their option, to offer
voluntary separation incentive
payments to surplus or displaced
employees who separate by voluntary
retirement or by resignation. To offer
buyouts, an agency must submit a plan
for OPM approval. The plan must
describe how the agency will use
voluntary separation incentive
payments as a tool to facilitate its
restructuring goals. OPM will review
each agency’s plan and, in consultation
with the Director of the Office of
Management and Budget, may make any
appropriate modifications to the
agency’s plan for voluntary separation
incentive payments. The agency must
have OPM approval before using this
flexibility.

New subpart A of 5 CFR part 576
implements these new voluntary
separation incentive payment
provisions, which are codified in
sections 3521 through 3523 of title 5,
United States Code.

A former employee who accepts any
employment with the Government of
the United States for compensation
within 5 years after the date of
separating for a voluntary separation
incentive payment must repay the entire
amount of the incentive payment before
the first day of reemployment in the
Federal service. Under exceptional
circumstances, the OPM Director may,
at the request of the hiring agency,
waive the repayment requirement for
former executive branch employees.

New subpart B of 5 CFR part 576
covers both the general repayment
requirement and the limited waiver
provision of the Act, which are codified
in section 3524 of title 5, United States
Code.

OPM is continuing to collect data
related to this program, both for
oversight purposes and to evaluate the
effectiveness of the program.

These regulations are published in
response to the amendment of chapter
35 of title 5, United States Code, which
relates to voluntary separation incentive
payments. They are effective on January
24, 2003, as provided in section
1313(a)(4) of Public Law 107-296.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to section 553(b)(3)(B) of
title 5, United States Code, I find that
good cause exists for waiving the

general notice of proposed rulemaking
because it would be contrary to the
public interest to delay implementing
management flexibilities which are
provided by law. Section 1313(a)(4) of
Public Law 107-296 provides that all of
the provisions in the Department of
Homeland Security Act of 2002 relating
to voluntary separation incentive
payments are effective 60 days from the
date of enactment of the law. The law
was enacted November 25, 2002.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only certain Federal
employees.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 576

Government employees, wages.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM is revising part 576
of title 5, Code of Federal Regulations,
to read as follows:

PART 576—VOLUNTARY
SEPARATION INCENTIVE PAYMENTS

Subpart A—Voluntary Separation
Incentive Payments

Sec.

576.101 Definitions.

576.102 Voluntary separation incentive
payment implementation plans.

576.103 Offering voluntary separation
incentive payments to employees.

576.104 Additional agency requirements.

576.105 Existing voluntary separation
incentive payment authorities.

Subpart B—Waiver of Repayment of
Voluntary Separation Incentive
Payments

Sec.

576.201 Definitions.

576.202 Repayment requirement.

576.203 Waivers of the voluntary separation
incentive repayment requirement.

Authority: 5 U.S.C. 3521, 3522, 3523, 3524,
and 3525.
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Subpart A—Voluntary Separation
Incentive Payments.

§576.101 Definitions.

Section 3521(1) of title 5, United
States Code, contains the definition of
Agency, and section 3521(2) of title 5,
United States Code, contains the
definition of Employee, as used in this
subpart.

§576.102 Voluntary separation incentive
payment implementation plans.

(a) Section 3522 of title 5, United
States Code, specifies the information
that the head of an agency must submit
to the Office of Personnel Management
(OPM). OPM will consult with the
Office of Management and Budget
(OMB) regarding the plan and will
notify the agency head in writing when
the plan is approved. The agency must
have OPM approval before offering
incentives under this authority.

(b) In submitting a plan to OPM under
section 3522(a) of title 5, United States
Code, the head of an agency may
submit:

(1) A specific voluntary separation
incentive payment implementation plan
outlining the intended use of the
incentive payments, or

(2) The agency’s human capital plan,
which outlines the intended use of the
incentive payments and the expected
changes in the agency’s organizational
structure after the agency has completed
the incentive payments.

(c) In either case, the plan must
include:

(1) Identification of the specific
positions and functions to be reduced or
eliminated, identified by organizational
unit, geographic location, occupational
category, grade level and any other
factors related to the position, such as
skills and knowledge;

(2) A description of the categories of
employees who will be offered
incentives identified by organizational
unit, geographic location, occupational
category, grade level and any other
factors, such as skills, knowledge, or
retirement eligibility;

(3) The time period during which
incentives may be paid;

(4) The number and maximum
amounts of voluntary separation
incentive payments to be offered;

(5) A description of how the agency
will operate without the eliminated or
restructured positions and functions;

(6) A proposed organizational chart
displaying the expected changes in the
agency’s organizational structure after
the agency has completed the incentive
payments; and

(7) If the agency has requested, or will
request Voluntary Early Retirement

Authority, a description of how that
authority will be used in conjunction
with separation incentives;

(8) If the agency is offering separation
incentives under any other statutory
authority, a description of how that
authority is being used.

§576.103 Offering voluntary separation
incentive payments to employees.

Section 3523 of title 5, United States
Code, covers:

(a) The basis for an agency to offer a
voluntary separation incentive payment;
(b) The computation of a voluntary
separation incentive payment; and

(c) The appropriations or funds that
the agency uses to pay the voluntary
separation incentive payment.

§576.104 Additional agency requirements.

(a) After OPM approves an agency’s
plan for voluntary separation incentive
payments, the agency is required to
immediately notify OPM of any
subsequent changes in the conditions
that served as the basis for the approval
of the voluntary separation incentive
payments. OPM will consult with OMB
and notify the agency in writing if there
are changes in the OPM approval of the
agency plan.

(b) Agencies are required to provide
OPM with interim and final voluntary
separation incentive payment reports, as
covered in OPM’s approval letter to the
agency. OPM may suspend or cancel a
voluntary separation incentive payment
authority if the agency is not in
compliance with the reporting
requirements or reporting schedule
specified in OPM’s letter approving that
authority.

§576.105 Existing voluntary separation
incentive payment authorities.

As provided in section 1313(a)(3) of
Public Law 107-296, any agency
exercising voluntary separation
incentive authority in effect on January
24, 2003, may continue to offer
voluntary separation incentives
consistent with that authority until that
authority expires. An agency that is
eligible to offer voluntary separation
incentive payments under this authority
and under any other statutory authority
may choose which authority it wishes to
use, or offer incentives under both.

Subpart B—Waiver of Repayment of
Voluntary Separation Incentive
Payments

§576.201 Definitions.

Section 3524(a) of title 5, United
States Code, contains the definition of
Employment as used in this subpart.

§576.202 Repayment requirement.

(a) Section 3524(b) of title 5, United
States Code, contains the repayment
requirement that applies if an executive
branch employee who received a
voluntary separation incentive payment
as described in subpart A of this part,
and accepts any employment for
compensation with the Government of
the United States within 5 years after
the date of the separation on which the
payment is based. The individual must
repay the entire amount of the voluntary
separation incentive payment to the
agency that paid the voluntary
separation incentive payment before the
individual’s first day of reemployment.

(b) An executive branch employee
who received a voluntary separation
incentive payment on or after March 30,
1994, under statutory authority other
than subpart A of this part, and who
accepts any employment for
compensation with the Government of
the United States within 5 years after
the date of the separation on which the
payment is based, may be required by
the authorizing statute to repay the
entire amount.

§576.203 Waivers of the voluntary
separation incentive repayment
requirement.

(a)(1) Section 3524(c)(1) of title 5,
United States Code, covers the
conditions under which the Director of
OPM may, at the request of the head of
the hiring agency, waive the repayment
required in § 576.202.

(2) Section 3524(a)(2) of title 5, United
States Code, provides that the waiver
provision under section 3524(c)(1) of
title 5, United States Code, does not
extend to a repayment obligation
resulting from employment under a
personal services contract or other
direct contract.

(b) For a voluntary separation
incentive payment made under statutory
authority other than subpart A of this
part, the agency should review the
authorizing statute and, if a waiver is
permitted, submit a request as specified
by that statute.

[FR Doc. 03-2766 Filed 1-31-03; 2:50 pm]
BILLING CODE 6325-38—P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 875
RIN 3206-AJ71

Federal Long Term Care Insurance
Regulation

AGENCY: Office of Personnel
Management.
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ACTION: Interim rule with request for
comments.

SUMMARY: In compliance with the Long-
Term Care Security Act, the Office of
Personnel Management (OPM) is issuing
interim regulations that set forth rules
for the administration of the Federal
Long Term Care Insurance Program
(FLTCIP).

DATES: Effective Date: February 4, 2003.
Comment Date: Comments due on or
before April 7, 2003.

ADDRESSES: Send or deliver written
comments to Frank D. Titus, Assistant
Director for Long Term Care, Office of
Personnel Management, Room 2H24,
1900 E Street NW., Washington DC
20415, or by fax to (202) 606—2023. You
may send comments electronically to
Itc@opm.gov, using the subject line
“Comments on Proposed Regulations.”

FOR FURTHER INFORMATION CONTACT:
Terry Schleicher, (202) 606—0417, or
tlschlei@opm.gov.

SUPPLEMENTARY INFORMATION: On
September 19, 2000, the Long-Term
Care Security Act (Pub. L. 106-265)
became law. The Act directs OPM to
prescribe regulations necessary to carry
out the law.

In new part 875, subpart A provides
definitions, methods for contract and
claims dispute resolution, and the
authority for OPM to order correction of
errors. It also sets out agency and OPM
responsibilities under this Program.

The Act provides preemption of State
insurance laws that relate to the nature,
provision, or extent of coverage or
benefits under FLTCIP. The regulations
specify OPM’s authority to act as the
regulator for FLTCIP in accordance with
the Act and the consumer protection
provisions of the Health Insurance
Portability and Accountability Act of
1996.

OPM has determined that the
enrollee’s proof of insurance will
consist of a benefit booklet prepared by
OPM and the Carrier, together with the
schedule of benefits. The enrollee will
also receive a copy of the approved
application for coverage. The booklet
will provide general FLTCIP provisions,
definitions, exclusions, and limitations.
The schedule of benefits will specify the
coverage purchased (e.g., waiting
period, daily benefit amount, benefit
period, type of inflation protection, and
either a comprehensive package or a
facilities only package). The approved
application will show the specific
information that provided the basis for
issuing the coverage. This will help to
reduce Program costs by eliminating the
expense of preparing a customized

certificate of insurance for each
enrollee.

Subpart B specifies eligibility
requirements for, and exclusions from,
participation in the FLTCIP for Federal
civilian employees, Postal employees,
members of the uniformed services,
civilian annuitants, retired members of
the uniformed services, and their
qualified relatives.

The FLTCIP law defines an eligible
Federal or Postal employee as someone
also eligible for Federal Employees
Health Benefits (FEHB) participation.
Therefore, Federal civilian and Postal
eligibility for and exclusions from
coverage are tied to FEHB regulations
found in part 890 of this chapter. There
are 2 exceptions, however. The FLTCIP
law specifically excludes all District of
Columbia employees from participation,
even though some are eligible for FEHB
coverage. The regulations make this
exclusion clear. Also, Tennessee Valley
Authority employees are eligible for
FLTCIP participation, even though by
law they may not be eligible for FEHB.

Civilian annuitants eligible to apply
for coverage under the FLTCIP law
include those who have retired on an
immediate annuity, deferred annuitants
when they begin to receive an annuity,
and survivor annuitants.

The regulations specify that if an
employee has separated from service
under the Federal Employees
Retirement System (FERS) Minimum
Retirement Age (MRA) + 10 provision (5
U.S.C. 8412(g)), but has not begun
drawing an annuity, he or she can apply
for coverage under the FLTCIP. He or
she will be considered an annuitant for
underwriting purposes.

A retired member of the uniformed
services is eligible to apply for coverage
if he or she is entitled to retired or
retainer pay, even if that member is
receiving disability retirement pay.
However, the FLTCIP law specifies that
a former member of the uniformed
services retired under chapter 1223 of
title 10, United States Code, (a “‘gray
reservist”) is not eligible to apply for
coverage until he or she starts receiving
retirement pay at age 60.

If an individual applies as a qualified
relative, the regulations specify that the
workforce member (Federal civilian or
Postal employee, Federal annuitant,
member of the uniformed services, or
retired member of the uniformed
services) on whom the applicant bases
the qualified relative status must be
alive at the time the applicant applies
for coverage. There is 1 exception to this
rule. If the applicant is receiving an
annuity as the spouse of a deceased
workforce member, then he or she may
apply for coverage.

A new employee or member of the
uniformed services and his or her
spouse will have a 60-day period after
becoming eligible to apply for coverage
with the same underwriting
requirements provided to that eligible
group during the most recent open
season.

If a Federal civilian or Postal
employee or member of the uniformed
services held a position that did not
convey eligibility for FLTCIP coverage,
and then enters into a position that
conveys eligibility, he or she also has a
60-day period to apply for coverage with
the same underwriting requirements
provided to that eligible group during
the most recent open season, as well as
his or her spouse, if any. For example,
if an employee was not eligible because
he or she was a temporary employee
who had worked less than 1 year, and
then took a permanent position, he or
she would now be eligible to apply for
FLTCIP coverage.

If a Federal civilian or Postal
employee or member of the uniformed
services is returning from a break in
service of 180 days or more, he or she
may apply for coverage with the same
underwriting requirements provided to
that eligible group during the most
recent open season, as may his or her
spouse, if any.

Other qualified relatives may apply
for enrollment at any time with full
underwriting.

If a Federal civilian or Postal
employee or member of the uniformed
services returns from nonpay status
during an open season, he or she can
apply for coverage within 60 days from
return to pay status, or by the end of the
open season, whichever provides more
time. For example, if the open season
runs from July 1 through December 31,
and an individual returns on October
15, he or she still gets until December
31 to apply with the open season
underwriting requirements for his or her
eligibility group. If he or she returns on
November 15, he or she will have until
January 14 to apply. If he or she returns
after the open season has ended, he or
she can apply with the open season
underwriting requirements of his or her
eligibility group within 60 days from his
or her return. This section only applies
when the applicant is in nonpay status
for more than one-half of the scheduled
open season, unless he or she went into
nonpay status for a reason beyond his or
her control. If the applicant has been
actively at work for at least one-half of
the open season, he or she has already
had ample opportunity to get
information and apply for coverage
without the need for the special
provisions of this section.
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The regulations prescribe that an
applicant must state his or her
employment/retirement status or
relationship as a qualified relative when
applying for coverage. If the applicant
misrepresents his or her eligibility, he or
she may lose his or her coverage or it
may never become effective.

The applicant must remain a member
of an eligible group for coverage to take
effect. If he or she becomes ineligible
between the date that the application is
submitted and the coverage effective
date, he or she will no longer be eligible
for coverage. This may happen when the
applicant separates from service without
retiring or when he or she loses
qualified relative status, such as through
divorce. There are 2 exceptions to this
rule, explained below.

If the separation from service is
involuntary, such as through a
reduction in force, the application (and
the application of any qualified
relatives) will proceed. If the
application is approved, the applicant
will be enrolled for coverage. However,
if the individual had not applied for
coverage before separation, he or she is
no longer eligible at separation.
Qualified relatives also lose their
eligibility at the same time.

If an applicant’s involuntary
separation is due to misconduct or a
dishonorable discharge, then he or she
immediately becomes ineligible,
regardless of whether the applicant had
applied for coverage prior to separation.
This is consistent with temporary
continuation of coverage requirements
under the FEHB Program, which do not
allow for continued enrollment if the
separation is due to misconduct.

The second exception is when an
applicant loses qualified relative status
through the death of a workforce
member. If the person through whom
the applicant is qualified for coverage
dies after the applicant has submitted an
application but before the application is
approved, he or she does not lose
eligibility. If the application is
approved, he or she will be enrolled for
coverage.

Eligibility status may change between
the time of application for coverage and
the coverage effective date. The
applicant may have retired or separated
from service under FERS MRA +10
provisions. Or, the applicant may have
separated from service but still may be
eligible because he or she is the
qualified relative of an employee or
annuitant. The applicant must reapply
for coverage in these instances,
submitting to the underwriting
requirements specified for the eligible
group of which he or she is now a part.
For example, if an applicant separates

from active service, but is also the
spouse of an employee, he or she
remains eligible for coverage. But, he or
she will have to resubmit the
application with the additional
underwriting required of employees’
spouses.

Subpart C addresses payment issues
under the FLTCIP. As specified in the
FLTCIP law, there is no Government
contribution toward premiums for long
term care insurance. The enrollee pays
the entire cost.

If the enrollee underpays premiums,
he or she must pay retroactive
premiums to the Carrier. If he or she
does not repay such premiums, the
Carrier may cancel coverage.
Conversely, if the enrollee has overpaid
premiums, the Carrier will either
reimburse the enrollee or apply the
overpayment toward future premium
payments due.

The regulations specify that an
enrollee will not receive a refund of
premiums if he or she decreases
coverage, cancels coverage, or dies. The
enrollee must pay for the coverage
agreed to for the period that it was in
effect. The enrollee is not entitled to a
refund just because coverage was not
used. This is consistent with Federal
Employees’ Group Life Insurance
(FEGLI) Program rules, where there is
no provision for the refund of premiums
when an enrollee decides to reduce or
cancel coverage. There are some
exceptions for FLTCIP. Premiums paid
in advance for the period beyond the
date of death or for any period following
the effective date of cancellation will be
refunded. Any premiums paid will be
returned if the enrollee cancels coverage
within the “free look” period specified
in the benefit booklet.

A requirement of the FLTCIP law is
for the Carrier to account for FLTCIP
funds separately from all other funds.
This requirement, which is also found
in FEHB and FEGLI regulations, ensures
that Program funds can be traced and
examined for accounting and audit
purposes. The Carrier is also required to
only use FLTCIP funds for purposes
related specifically to the FLTCIP, such
as administering the Program and
paying claims.

Subpart D describes coverage
requirements. Before the first open
season for enrollment, OPM will
determine the ways in which applicants
can apply for coverage. OPM may allow
enrollment on paper and various
electronic formats. However, OPM does
not believe it necessary to specify in
regulation the different formats of
enrollment applications. OPM believes
FLTCIP is best served by using the most
current technology available at any time

without going through a regulatory
process to do so.

It is not necessary for the workforce
member to apply for coverage in order
for his or her qualified relatives to be
able to apply for coverage. For example,
the parents of an employee may submit
applications even if the employee
decides not to apply. OPM wants each
qualified relative to have maximum
flexibility and unrestricted opportunity
to apply for and select the coverage or
cost that works best for him or her.

OPM does not plan to have regularly
scheduled open seasons. There may be
open seasons with abbreviated
underwriting requirements for some
eligible groups when OPM determines it
is in the best interest of the FLTCIP.
OPM will specify open season
beginning and ending dates, as well as
the requirements for applicants during
the open season, in Federal Register
Notices.

The FLTCIP Carrier will accept
applications for coverage at any time.
Any workforce member or qualified
relative may apply, subject to full
underwriting requirements. (OPM may
or may not reduce underwriting
requirements during an open season.)

In order to prevent adverse selection
and thus keep the FLTCIP viable, OPM
must require full underwriting outside
of an open season even for Federal
civilian and Postal employees and
members of the uniformed services.
Adverse selection occurs when someone
enrolls only when it is apparent that he
or she will need access to benefits. By
deferring enrollment until benefits are
needed, such individuals likely would
not pay their fair share of overall
premiums.

OPM will announce effective dates of
coverage for open season enrollments in
a Federal Register Notice. The effective
date will be different for each open
season. At any time outside of an open
season, an applicant’s coverage effective
date is the first day of the month after
the approval date of the application. For
example, if an application is approved
on November 1, then the coverage
effective date is the first day of the next
month, December 1.

There are some situations in addition
to open season in which Federal civilian
and Postal employees and members of
the uniformed services will be eligible
for abbreviated underwriting, such as
when they become newly eligible for
FLTCIP (see § 875.206). In such
situations, the applicant must also be
actively at work on the coverage
effective date for coverage to actually go
into effect. This requirement protects
FLTCIP’s stability. With abbreviated
underwriting, only a few questions are
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asked about the applicant’s health
status. If an employee is actively at
work, he or she is less likely to go into
claims status shortly. As discussed
previously, it is important to protect the
FLTCIP against adverse selection.

If an applicant is not actively at work
on the coverage effective date, he or she
must inform the Carrier. He or she will
get a revised coverage effective date,
which will be the first day of the month
after his or her return to active work.
But, he or she must also be actively at
work on the revised coverage effective
date for coverage to take effect. If that
is not the case, then the applicant must
inform the Carrier, and the process of
issuing a revised effective date will
begin again.

A newly married spouse of a Federal
civilian or Postal employee or member
of the uniformed services may apply for
coverage within 60 days of marriage
with the same underwriting
requirements provided to this group
during the most recent open season.
However, if the employee or member of
the uniformed services is not already
enrolled, and wants to apply for
coverage at the same time, then he or
she must apply with full underwriting.
This person already had the opportunity
to apply with abbreviated underwriting
and does not get another opportunity
outside of an open season.

The regulations specify that an
enrollee may upgrade coverage at any
time, with full underwriting. An
enrollee may also upgrade coverage
during an open season with the
underwriting requirements and coverage
rules specified for that open season.

If an enrollee upgrades coverage by
adding to the daily benefit amount other
than through the automatic compound
inflation option, he or she will then pay
a “blended” premium, where the
premium for that amount of increased
daily benefit is based on his or her age
and premium rates at the time of the
purchase of the increased benefit (also
called the attained age), while the
premium for the base insurance
purchased is still based on the enrollee’s
age and rates when the base insurance
was purchased. For example, if an
enrollee chose at age 55 a $125 daily
benefit amount, he or she can decide at
age 65 to increase that coverage to $150.
He or she will pay age 65-based
premiums for the additional $25 in
coverage, but will continue to pay age
55-based premiums for the initial $125
coverage. For other types of coverage
upgrades, premiums will be based on
the enrollee’s attained age and the
prevailing rate at the time of purchase.

An enrollee may also decrease or
cancel coverage at any time. There will

be no refund of premiums paid for the
portion of insurance cancelled, unless
he or she cancels during the “free look”
period specified in the benefit booklet.
Any increase or decrease is subject to
the Program options available at the
time of the change.

The Carrier will make insurability
decisions for all applicants, and these
decisions are not appealable to OPM.
This rule is identical to the FEGLI
Program rule, which vests all
insurability decisions with the Carrier.
This requirement has worked very well
for many years in the FEGLI Program,
and OPM expects the same outcome for
the FLTCIP.

A standard feature of life and long
term care insurance policies is an
incontestability clause, which allows for
erroneous enrollments to remain in
effect under certain conditions. The
FEGLI Program regulations contain such
a clause, and OPM is providing similar
protections under the FLTCIP.

However, it will be important for each
applicant to complete the enrollment
application accurately and thoroughly.
If the Carrier finds that the applicant
omitted, misstated, or misrepresented
information on the application, the
Carrier may rescind coverage. This
provision is meant to protect the
integrity of the FLTCIP, in terms of both
premium sufficiency and fairness to all
applicants.

An enrollee must authorize the
release of his or her medical information
within 3 weeks of the Carrier’s request
(4 weeks if he or she is outside the
United States). It is in an enrollee’s best
interest to get the authorization to the
Carrier as quickly as possible. Without
access to medical records, the Carrier
cannot determine whether an enrollee is
eligible for benefits. If the enrollee does
not provide the authorization within
this time period, the Carrier has the
right to deny claims for benefits or, as
a last resort, void coverage.

The FLTCIP law provides for
portability of coverage. Federal civilian
or Postal employees and members of the
uniformed services and their qualified
relatives may maintain coverage if the
employee or member of the uniformed
services transfers, retires, or separates
from service, so long as the Carrier
continues to receive the premiums. The
premiums do not change because of
these events. Once the employee or
member of the uniformed services
leaves active service, however, he or she
is no longer eligible for any abbreviated
underwriting provided during an open
season or other qualifying event. The
portability feature of the FLTCIP also
extends to other individuals who
separate under the FERS MRA+10

provision. Enrolled qualified relatives
may also keep FLTCIP coverage when
they lose qualified relative status, such
as upon divorce.

Coverage will terminate when the
enrollee exhausts the benefits available,
does not timely pay the required
premiums, or dies. If an enrollee does
not pay a premium on time, he or she
will have a grace period of 30 days in
which he or she can bring payments up
to date before the Carrier may terminate
coverage.

If an enrollee’s coverage ends because
he or she did not pay the required
premium, the Carrier will reinstate
coverage if the Carrier receives proof
within 6 months of the date coverage
ended that the enrollee suffered a
cognitive impairment such as
Alzheimer’s disease or loss of functional
capacity before the premium payment
grace period ended. In such an instance,
the enrollee does not need to submit to
any further underwriting to restore the
earlier coverage.

The Carrier may reinstate an
enrollee’s coverage for other reasons
within 12 months from the date
coverage terminated. This provision
applies when an enrollee voluntarily
cancels coverage or does not pay the
required premium. However, the
enrollee must submit to full
underwriting and the Carrier will
determine whether he or she is still
insurable. Coverage will be reinstated
retroactively to the termination date and
he or she must pay back premiums for
that period. The enrollee’s premium
will be the same as it was prior to
termination.

Lastly, FLTCIP benefits will be
coordinated, according to National
Association of Insurance Commissioners
(NAIC) guidelines, with other
government programs, group medical
benefits, and other employer-sponsored
long term care insurance coverage so
that benefit payments are not
duplicated. Coordination of benefits is a
standard feature of health and long term
care insurance policies, and helps to
keep costs down by ensuring that
payments do not exceed 100 percent of
charges.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal
employees, annuitants, members of the
uniformed services, retired members of
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the uniformed services, their qualified
relatives, and the FLTCIP Carrier(s).

List of Subjects in 5 CFR Part 875

Administrative practices and
procedures, Government contracts,
Government employees, Employee
benefit plans, Health insurance, Military
personnel, Organization and functions,
Retirement.

Office of Personnel Management.
Kay Coles James,
Director.

For the reasons stated in the
preamble, the Office of Personnel
Management amends title 5, Code of
Federal Regulations, by adding part 875
as follows:

PART 875—FEDERAL LONG TERM
CARE INSURANCE PROGRAM

Subpart A—Administration and General
Provisions

Sec.

875.101 Definitions.

875.102 Where do I send benefit claims?

875.103 Do I need to authorize release of
my medical records when I file a claim?

875.104 What are the steps required to
resolve a dispute involving benefit
eligibility or payment of a claim?

875.105 May OPM correct errors?

875.106 What responsibilities do agencies
have under this Program?

875.107 What are OPM’s responsibilities as
regulator under this Program?

875.108 If the Carrier approves my
application, will I get a certificate of
insurance?

875.109 Is there a delegation of authority
for resolving contract disputes between
OPM and the Carrier?

Subpart B—Eligibility

Sec.

875.201 Am I eligible as a Federal civilian
or Postal employee?

875.202 Am I eligible as a Federal
annuitant?

875.203 Am I eligible if I separated under
the FERS MRA+10 provision?

875.204 Am I eligible as a member of the
uniformed services?

875.205 Am I eligible as a retired member
of the uniformed services?

875.206 As a new Federal civilian or Postal
employee or member of the uniformed
services, when may I apply?

875.207 What happens if [ am in nonpay
status during an open season?

875.208 May I apply as a qualified relative
if the person on whom I am basing my
eligibility status has died?

875.209 How do I demonstrate that I am
eligible to apply for coverage?

875.210 What happens if I become
ineligible after I submit an application?

875.211 What happens if my eligibility
status changes after I submit an
application?

875.212 Is there a minimum application
age?

Subpart C—Cost

Sec.

875.301 Is there a Government contribution
toward premiums?

875.302 What are the options for making
premium payments?

875.303 How are premium payment errors
corrected?

875.304 How does the Carrier account for
FLTCIP funds?

Subpart D—Coverage

Sec.

875.401 How do I apply for coverage?

875.402 When will open seasons be held?

875.403 May I apply for coverage outside of
an open season?

875.404 What is the effective date of
coverage?

875.405 If I marry, may my new spouse
apply for coverage?

875.406 May I change my coverage?

875.407 Who makes insurability decisions?

875.408 What is the significance of
incontestability?

875.409 Must I provide an authorization to
release medical information?

875.410 May I continue my coverage when
I leave Federal or military service?

875.411 May I continue my coverage when
I am no longer a qualified relative?

875.412 When will my coverage terminate?

875.413 Is it possible to have coverage
reinstated?

875.414 Will benefits be coordinated with
other coverage?

Authority: 5 U.S.C. 9008.

Subpart A—Administration and
General Provisions

§875.101 Definitions.

This part is written as if the reader
were an applicant or enrollee.
Accordingly, the terms “you,”
etc., refer, as appropriate, to the
applicant or enrollee.

In this part, the terms annuitant,
employee, member of the uniformed
services, retired member of the
uniformed services, and qualified
relative have the meanings set forth in
section 9001 of title 5, United States
Code, and supplement the following
definitions:

Abbreviated underwriting is a type of
underwriting that asks fewer questions
about your health status than with full
underwriting to enable the Carrier to
determine whether your application for
coverage will be approved. The Carrier
may also require review of your medical
records, a phone interview, or an in-
home interview.

Actively at work means:

(1) For a Federal civilian or Postal
employee, that you meet all of the
following conditions:

(i) You are reporting for work at your
usual place of employment or other
location to which Government business
requires you to travel;

your,”

(ii) You are able to perform all the
usual and customary duties of your
employment on your regular work-
schedule; and

(iii) You are not absent from work due
to sickness, injury, annual leave, sick
leave or any other leave. (You are not
considered to be on leave on your
alternate work schedule’s scheduled day
off.)

(2) For a member of the uniformed
services, that you are on active duty and
are physically able to perform the duties
of your position.

Carrier means a qualified carrier as
defined in section 9001 of title 5, United
States Code, with which OPM has
contracted to provide long term care
insurance coverage under this section. A
Carrier may designate 1 or more
administrators to perform some of its
obligations.

Eligible individual means an
annuitant, Federal civilian or Postal
employee, member of the uniformed
services, retired member of the
uniformed services or qualified relative,
as defined in section 9001 of title 5,
United States Code.

Enrollee means an eligible individual
whose application for coverage the
Carrier has approved and whose
coverage is in effect.

FLTCIP means the Federal Long Term
Care Insurance Program.

Free look means that within 30 days
after you receive the Benefit Booklet,
you may cancel your coverage if you are
not satisfied with it and receive a refund
of any premium you paid. It will be as
if the coverage was never issued.

Full underwriting is the more
comprehensive type of underwriting
under the FLTCIP, which requires that
you answer many questions about your
health status to enable the Carrier to
determine whether your application for
coverage will be approved. The Carrier
may also require review of your medical
records, a phone interview, or an in-
home interview.

Stepparent means any person, other
than your mother or father, who is
currently married to one of your
parents, or, if one of your parents is
dead, a person who was married to that
parent at the time of that parent’s death.

Underwriting requirements means the
information about your current health
status and history and other information
that you must provide to the Carrier
with your application for coverage to
enable the Carrier to determine your
insurability.

Workforce member means a Federal
civilian or Postal employee, member of
the uniformed services, Federal
annuitant, or a retired member of the
uniformed services, as defined in
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section 9001 of title 5, United States
Code.

§875.102 Where do | send benefit claims?

You must submit your benefit claims
to the FLTCIP Carrier or its designee.

§875.103 Do | need to authorize release of
my medical records when | file a claim?

Yes, if you file a claim for benefits,
the Carrier needs to have a valid
authorization from you to release your
medical records.

§875.104 What are the steps required to
resolve a dispute involving benefit eligibility
or payment of a claim?

(a) If you dispute the Carrier’s denial
of your eligibility for benefits or your
claim for payment of benefits, you must
first send a written request for
reconsideration to the Carrier no later
than 60 days from the date of its
decision.

(b) The Carrier must provide you with
written notice of its review decision no
later than 60 days after the date it
receives your reconsideration request.

(c) If the Carrier upholds its denial (or
does not respond within 60 days), you
have the right to appeal its
reconsideration decision. You must
make this appeal in writing within 60
days from the date of the Carrier’s notice
upholding its decision. You will be
notified of the decision on your appeal
in writing no later than 60 days from
receipt of your appeal request.

(d) If a denial of your eligibility for
benefits or a denial of your claim is
upheld upon appeal due to the
evaluation of your medical condition/
functional capacity, the Carrier will
inform you that you may request that an
independent third party, mutually
agreed to by OPM and the Carrier,
review the decision. You must make
this request in writing within 60 days
from the date of the notice informing
you of the appeal decision. The
independent third party must notify you
in writing of its decision no later than
60 days from the Carrier’s or its
designee’s receipt of your request for
appeal to the third party. This is the
final administrative remedy available to
you. The decision of the independent
third party is final and binding on the
Carrier.

(e) You may seek judicial review of
the final administrative denial of a
claim. Such action may not be brought
prior to exhaustion of the administrative
process provided in this section. To
pursue such judicial review, you must
bring legal action against the Carrier in
an appropriate United States district
court within 2 years from the date of the
final decision. You may not sue OPM,
the independent reviewer, or any other

entity. If you prevail in court, your
recovery is limited to the amount of
benefits payable under your benefit
booklet and schedule of benefits.

§875.105 May OPM correct errors?

OPM may order correction of
administrative errors after reviewing
evidence and finding that it would be
against equity and good conscience not
to do so.

§875.106 What responsibilities do
agencies have under this Program?

Federal agencies and uniformed
services establishments are responsible
for:

(a) Providing access to information
about the FLTCIP to eligible
individuals;

(b) Responding to questions from the
Carrier, including questions on the
employment status of an applicant or
enrollee;

(c) Providing reports as OPM requires;

(d) Complying with Benefits
Administration Letters and other OPM
issuances/instructions; and

(e) Deducting premiums as authorized
by a workforce member and as
requested by the Carrier, when possible.

§875.107 What are OPM'’s responsibilities
as regulator under this Program?

Consistent with the authority and
discretion given to OPM by the FLTCIP
law, OPM'’s responsibilities include
those functions typically associated
with, and preemptive of, State insurance
regulatory authorities such as:

(a) Reviewing and approving the
content and format of materials
associated with the FLTCIP pursuant to
section 9008(d) of title 5, United States
Code;

(b) Reviewing and approving rates,
forms, and marketing materials; and

(c) Determining the qualifications of
enrollment personnel and the Program
administrator(s).

§875.108 |If the Carrier approves my
application, will | get a certificate of
insurance?

If the Carrier approves your
application for coverage, OPM and/or
the Carrier will make available to you a
benefit booklet and schedule of benefits
with complete coverage information,
which will serve as your proof of
insurance. You will also get a copy of
your approved application for coverage.

§875.109 Is there a delegation of authority
for resolving contract disputes between
OPM and the Carrier?

For the purpose of making findings of
fact and to the extent that conclusions
of law may be required under any
proceeding conducted in accordance

with the provisions of the disputes
clause included in the FLTCIP master
contract, OPM delegates this function to
the Armed Services Board of Contract
Appeals.

Subpart B—Eligibility

§875.201 Am | eligible as a Federal civilian
or Postal employee?

(a) If you are a Federal civilian or
Postal employee whose current position
conveys eligibility for Federal
Employees Health Benefits under part
890 of this chapter, you are also eligible
to apply for coverage, with the following
exceptions:

(1) If you are a District of Columbia
employee or retiree, you are not eligible
to apply for coverage, regardless of
whether you are eligible for Federal
Employees Health Benefits coverage.

(2) If you are a Tennessee Valley
Authority employee or retiree, you are
eligible to apply for coverage, even
though you may not be eligible for
Federal Employees Health Benefits
coverage.

(b) If you are a Federal civilian or
Postal employee whose current position
is excluded from Federal Employees
Health Benefits eligibility under
§890.102 of this chapter, you are
excluded from applying for coverage
unless paragraph (a)(2) of this section
applies.

(c) If you are an annuitant reemployed
by the Federal Government, you may
apply for coverage as an employee.

§875.202 Am |l eligible as a Federal
annuitant?

If you are a Federal annuitant,
including a survivor annuitant, a
deferred annuitant, or a
compensationer, you are eligible to
apply for coverage. If you are a deferred
annuitant, you may apply for coverage
only after you begin receiving your
annuity.

§875.203 Am | eligible if | separated under
the FERS MRA+10 provision?

If you have separated from service
under the FERS Minimum Retirement
Age and 10 years of service (MRA+10)
provision of 5 U.S.C. 8412(g), and have
postponed receiving an annuity under
that provision, you are eligible to apply
for coverage under this part. For
underwriting purposes, you will be
considered an annuitant.

§875.204 Am | eligible as a member of the
uniformed services?

(a) You are eligible to apply for
coverage if you are on active duty or
full-time National Guard duty for more
than a 30-day period.
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(b) You are eligible to apply for
coverage if you are a member of the
Selected Reserve, which consists of:

(1) Drilling Reservists and
Guardsmembers assigned to Reserve
Component Units;

(2) Individual Mobilization
Augmentees who are Reservists
assigned to Reserve Component billets
in Active Component units (you may be
performing duty in a pay or non-pay
status); and

(3) Active Guard and Reserve
members who are full-time Reserve
members on full-time National Guard
duty or active duty in support of the
National Guard or Reserves.

(c) You are not eligible to apply for
coverage if you belong to the Individual
Ready Reserve. The Individual Ready
Reserves includes Reservists who are
assigned to a Voluntary Training Unit in
the Naval Reserve and Category E in the
Air Force Reserve.

§875.205 Am | eligible as a retired member
of the uniformed services?

(a) You are eligible to apply for
coverage if you are a retired member of
the uniformed services entitled to
retired or retainer pay (including
disability retirement pay).

(b) You are eligible to apply for
coverage if you are a retired reservist
who is currently receiving retirement
pay.

§875.206 As anew Federal civilian or
Postal employee or member of the
uniformed services, when may | apply?

(a) As a new, newly eligible, or
returning Federal civilian or Postal
employee or member of the uniformed
services, you may apply as follows:

(1) If you are a new Federal civilian
or Postal employee or member of the
uniformed services entering a position
that conveys eligibility, you may apply
for coverage within 60 days after
becoming eligible.

(2) If you are entering a position that
conveys eligibility as a Federal civilian
or Postal employee or member of the
uniformed services from a position that
did not convey eligibility, you may
apply for coverage within 60 days after
becoming eligible.

(3) If you return to Federal civilian or
Postal service or the uniformed services
after a break in service of 180 days or
more to a position that conveys
eligibility, you may apply for coverage
within 60 days after becoming eligible.

(b) Your spouse may also apply
during that 60-day period after you
become eligible.

(c) The underwriting requirements
that will be applicable will be those
required of Federal civilian and Postal

employees and members of the
uniformed services and their spouses
during the last open season for
enrollment before the date of your
application.

(d) After the 60-day period ends, you
may still apply for coverage, as may
your spouse, but full underwriting
requirements will apply.

(e) If your employing office
determines that you were unable, for a
cause beyond your control, to submit an
application during the initial 60-day
period, you may submit an application
within 60 days after your employing
office advises you of that determination.
Similarly, your employing office may
make this determination if your spouse
is unable to submit an application
during the same time period for a cause
beyond his/her control. This employing
office authority only applies within 6
months after the beginning date of the
initial eligibility period. The
underwriting requirements will be as
specified in paragraph (c) of this
section.

(f) Your other qualified relatives may
apply for coverage at any time. They
will be subject to full underwriting
requirements.

§875.207 What happens if | am in nonpay
status during an open season?

(a) If you return to a pay status from
nonpay status during the open season,
you have 60 days from the date of your
return, or until the end of the open
season, whichever gives you more time,
to apply for coverage pursuant to the
open season underwriting requirements
for Federal civilian or Postal employees
and members of the uniformed services.

(b) If you return to pay status from
nonpay status after the open season, you
have 60 days from the date of your
return to apply for coverage pursuant to
the underwriting requirements specified
for Federal civilian or Postal employees
and members of the uniformed services
in the immediately preceding open
season.

(c) Paragraphs (a) and (b) of this
section apply only when you have been
in nonpay status for more than one-half
of an open season, unless you went into
nonpay status for a reason beyond your
control.

§875.208 May | apply as a qualified
relative if the person on whom | am basing
my eligibility status has died?

You may not apply as a qualified
relative if the workforce member on
whom you are basing your qualified
relative status died prior to the time you
apply for coverage, unless you are
receiving a survivor annuity as the
spouse of a deceased workforce
member.

§875.209 How do | demonstrate that | am
eligible to apply for coverage?

(a) When you submit your application
for coverage, you must make known
your status as a member of an eligible
group.

(b) If the Carrier finds that you
misrepresented your eligibility status,
the Carrier has the right to void your
coverage and return to you any
premiums you paid, without interest.
The incontestability provisions in
§875.409 do not apply to this section.

§875.210 What happens if | become
ineligible after | submit an application?

(a) You must be eligible at the time of
your application and at the time your
coverage is scheduled to go into effect.
Except as noted in paragraph (b) of this
section, if you lose your status as part
of an eligible group before your coverage
goes into effect, you are no longer
eligible for FLTCIP coverage. You are
required to inform the Carrier that you
are no longer eligible.

(b) In two instances, you will
continue to be eligible for coverage even
if you lose your status as part of an
eligible group after you submit an
application for coverage, but before your
coverage becomes effective. The two
instances are:

(1) When you are involuntarily
separated from Federal civilian service
(except for misconduct) or from the
uniformed services (except for a
dishonorable discharge). In either of
these events, your qualified relatives
will continue to be eligible.

(2) When you are the qualified
relative of a workforce member who
dies.

§875.211 What happens if my eligibility
status changes after | submit an
application?

(a) If you applied as a Federal civilian
or Postal employee or member of the
uniformed services, and separate from
service under the MRA+10 provisions of
5 U.S.C. 8412(g), or retire after you
submit an application for coverage, but
before your coverage becomes effective,
you must reapply as an annuitant and
submit to full underwriting
requirements.

(b) If you applied as a Federal civilian
or Postal employee or member of the
uniformed services, and otherwise
separate from service, but you are a
qualified relative of another workforce
member, you must reapply based on the
additional underwriting requirements
specified for that type of qualified
relative.
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§875.212
age?

Is there a minimum application

Yes, there is a minimum application
age. You must be at least 18 years old
at the time you submit an application
for coverage.

Subpart C—Cost

§875.301 Is there a Government
contribution toward premiums?

There is no Government premium
contribution toward the cost of long
term care insurance.

§875.302 What are the options for making
premium payments?

(a) Premium payments may be made
by Federal payroll or annuity deduction,
uniformed services retirement pay
deduction, by pre-authorized debit, or
by direct billing.

(b) You must continue to make
premium payments when they are due
for your coverage to stay in effect.

§875.303 How are premium payment
errors corrected?

(a) If the Carrier finds that you have
underpaid the premium rate for your
age and/or level of coverage, you must
pay retroactive premiums to the Carrier
for the amount due. If you fail to pay
back premiums within the time
provided by the Carrier to correct the
error, the Carrier may terminate your
coverage.

(b) If the Carrier finds that you have
overpaid premiums, the Carrier will
either reimburse you or reduce a future
premium payment(s) by the amount of
the overpayment.

(c) If you die while you have
coverage, any premiums paid for the
period beyond the date of your death
will be refunded to your estate or to an
alternate payee. If there is no estate, the
Carrier will determine whether to pay
the refund to an alternate payee. If you
cancel your coverage, any premiums
paid in advance for the period following
the effective date of your cancellation
will be refunded to you.

(d) Any premiums you paid will be
returned if you cancel coverage within
the “free look” period specified in the
benefit booklet.

§875.304 How does the Carrier account
for FLTCIP funds?

The Carrier must keep account of all
funds received under this section
separate from all other funds. The
Carrier may use FLTCIP funds only for
purposes specifically related to the
FLTCIP.

Subpart D—Coverage

§875.401 How do | apply for coverage?

(a) To apply for coverage, you must
complete the application in a form
appropriate for your eligibility status as
prescribed by the Carrier and approved
by OPM.

(b) If you are the qualified relative of
a workforce member, you may apply for
coverage even if the workforce member
does not apply for coverage.

§875.402 When will open seasons be
held?

(a) The first open season for
enrollment under this section began July
1, 2002, as described in a Federal
Register Notice (67 FR 43691, June 28,
2002), including the open season ending
date(s) and which eligible individuals
may apply based on abbreviated
underwriting.

(b) There are no regularly scheduled
open seasons for long term care
insurance. OPM will announce any
subsequent open seasons via a Federal
Register Notice. The Notice will include
the requirements for applicants during
the open season.

§875.403 May | apply for coverage outside
of an open season?

If you are eligible for coverage, you
may submit an application at any time
outside of an open season. You will be
subject to full underwriting
requirements.

§875.404 What is the effective date of
coverage?

(a) The effective dates of coverage
under open season enrollments will be
announced in a Federal Register Notice
that announces open season dates.

(b)(1) If you enroll at any time outside
of an open season, your coverage
effective date is the 1st day of the month
after the date your application is
approved.

(2) If you are a Federal civilian or
Postal employee or member of the
uniformed services and you are
applying for coverage under abbreviated
underwriting, you also must be actively
at work on your coverage effective date
for your coverage to become effective. If
your coverage effective date falls on a
weekend or holiday, you must be
actively at work on the last workday
before that date for coverage to become
effective. You must inform the Carrier if
you are not actively at work on your
coverage effective date. In that event,
the Carrier will issue you a revised
effective date, which will be the 1st day
of the month after the date you return
to being actively at work. You also must
be actively at work on any revised
effective date for coverage to become

effective, or you will be issued another
revised effective date in the same
manner.

§875.405 If I marry, may my new spouse
apply for coverage?

(a)(1) If you are a Federal civilian or
Postal employee or member of the
uniformed services and you have
married, your spouse is eligible to
submit an application for coverage
under this section within 60 days from
the date of your marriage, and will be
subject to the underwriting
requirements in force for the spouses of
civilian employees and members of the
uniformed services during the most
recent open season. You, however, are
not eligible for abbreviated underwriting
because of your marriage. You may
apply for coverage along with your
spouse, but full underwriting will be
required for you.

(2) After 60 days, your spouse may
still apply for coverage but will be
subject to full underwriting. Your new
qualified relatives (such as parents-in-
law) may apply for coverage with full
underwriting at any time following the
marriage.

(b) The new spouse and other
qualified relatives of an annuitant or
retired member of the uniformed
services may apply for coverage with
full underwriting at any time following
the marriage.

§875.406 May | change my coverage?

(a) You may make the following
changes to your coverage:

(1) You may apply to increase your
coverage at any time. Full underwriting
is required, except when an open season
allows abbreviated underwriting.

(2) If you increase your coverage by
adding to your daily benefit amount, the
premiums for the additional coverage
will be based on your age, prevailing
premium rates, and coverage rules in
effect at the time you purchase the
additional coverage.

(3) For other types of coverage
increases, your entire premium will be
based on your age, prevailing premium
rates, and coverage rules in effect at the
time you purchase the increased
coverage. Any increase in coverage will
take effect on the 1st day of the month
following the date the Carrier approves
your request for an increase.

(b) You may decrease your coverage at
any time, although any decrease will be
subject to coverage rules at the time of
the decrease. Decreased coverage takes
effect on the 1st day of the month after
the Carrier receives your request. You
will not receive any refund of premiums
paid for coverage you held before the
decrease; however, your subsequent
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premiums will be reduced based on
your new, lower level of coverage. The
Carrier will refund or credit any portion
of premium paid in advance for the
period following the date on which you
decrease your coverage.

(c) You may cancel your coverage at
any time.

(1) If you cancel during the free look
period, your premiums will be refunded
to you.

(2) If you cancel your coverage at any
time other than during the free look
period, cancellation will take effect on
your requested cancellation date or at
the end of the period covered by your
last premium payment, whichever
occurs first. You will not receive any
refund of premiums paid, other than
any premiums paid in advance for the
period following the effective date of
your cancellation of coverage, and you
will not have to pay any more premiums
unless you owed retroactive premiums.

§875.407 Who makes insurability
decisions?

The Carrier determines the
insurability of all applicants. The
Carrier’s decision may not be appealed
to OPM.

§875.408 What is the significance of
incontestability?

(a) Incontestability means coverage
issued based on an erroneous
application may remain in effect. Such
coverage will not remain in effect, and
your claim may be denied, under any of
the following conditions:

(1) If your coverage has been in force
for less than 6 months, the Carrier may
void your coverage or deny a claim
upon a showing that information on
your signed application that was
material to your approval for coverage is
different than what is shown in your
medical records.

(2) If your coverage has been in force
for at least 6 months but less than 2
years, the Carrier may void your
coverage or deny a claim upon a
showing that information on your
signed application that was material to
your approval for coverage is different
than what is shown in your medical
records, and pertains to the condition
for which benefits are sought.

(3) After your coverage has been in
effect for 2 years, the Carrier may void
your coverage only upon a showing that
you knowingly and intentionally made
a false or misleading statement or
omitted information in your signed
application for coverage regarding your
health status.

(b) Your coverage can be contested at
any time when the Carrier finds that you
were not an eligible individual at the

time you applied and were approved for
coverage.

(c) If the Carrier voids coverage after
it has paid benefits, it cannot recover
the benefits already paid.

(d) Incontestability does not apply
when you have not paid your premiums
on a timely basis.

§875.409 Must | provide an authorization
to release medical information?

You must provide the Carrier with an
authorization to release medical
information when requested. The
Carrier may deny a claim for benefits or
void your coverage if the Carrier does
not receive an authorization to release
medical information within 3 weeks
after its request (4 weeks for those
outside the United States).

§875.410 May | continue my coverage
when | leave Federal or military service?

If you are a Federal civilian or Postal
employee or member of the uniformed
services, your coverage will
automatically continue when you leave
active service, as long as the Carrier
continues to receive the required
premium when due. However, once you
leave active service, you are no longer
eligible for any abbreviated
underwriting provided during any
future open season.

§875.411 May | continue my coverage
when | am no longer a qualified relative?

If you are already enrolled as a
qualified relative, you may continue
your FLTCIP coverage if you
subsequently lose qualified relative
status (such as upon divorce), as long as
the Carrier receives the required
premium when due.

§875.412 When will my coverage
terminate?

Your coverage will terminate on the
earliest of the following dates:

(a) The date you specify to the Carrier
that you wish your coverage to end;

(b) The date of your death;

(c) The end of the period covered by
your last premium payment if you do
not pay the required premiums when
due, after a grace period of 30 days; or

(d) The date you have exhausted your
maximum lifetime benefit. (However, in
this event, care coordination services
will continue.)

§875.413
reinstated?
(a) Under certain circumstances, your
coverage can be reinstated. The Carrier
will reinstate your coverage if it receives
proof satisfactory to it, within 6 months
from the termination date, that you
suffered from a cognitive impairment or
loss of functional capacity, before the

Is it possible to have coverage

grace period ended, that caused you to
miss making premium payments. In that
event, you will not be required to
submit to underwriting. Your coverage
will be reinstated retroactively to the
termination date but you must pay back
premiums for that period. The premium
will be the same as it was prior to
termination.

(b) If your coverage has terminated
because you did not pay premiums or
because you requested cancellation, the
Carrier may reinstate your coverage
within 12 months from the termination
date at your request. You will be
required to reapply based on full
underwriting, and the Carrier will
determine whether you are still
insurable. If you are insurable, your
coverage will be reinstated retroactively
to the termination date and you must
pay back premiums for that period. The
premium will be the same as it was
prior to termination.

§875.414 Will benefits be coordinated with
other coverage?

Yes, benefits will be coordinated with
other plans, following the coordination
of benefits (COB) guidelines set by the
National Association of Insurance
Commissioners. The total benefits from
all plans that pay a long term care
benefit to you should not exceed the
actual costs you incur. The other plans
that are considered for COB purposes
include government programs, group
medical benefits, and other employer-
sponsored long term care insurance
plans. Medicaid, individual insurance
policies, and association group
insurance policies are not taken into
consideration under this provision.

[FR Doc. 03—2463 Filed 2—3-03; 8:45 am]
BILLING CODE 6325-50—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE194, Special Condition 23—
134-SC]

Special Conditions; Cirrus Design
Corporation SR22; Protection of
Systems for High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Cirrus Design Corporation,
4515 Taylor Circle, Duluth, Minnesota
55811, for a Type Design Change for the
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Cirrus Design Corporation Model SR22
airplane. This airplane will have novel
and unusual design features when
compared to the state of technology
envisaged in the applicable
airworthiness standards. These novel
and unusual design features include the
installation of electronic flight
instrument system (EFIS) displays
Model 700-00006—-XXX—( )
manufactured by Avidyne Corporation
for which the applicable regulations do
not contain adequate or appropriate
airworthiness standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is January 24, 2003.
Comments must be received on or
before March 6, 2003.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE194, Room 506, 901
Locust, Kansas City, Missouri 64106. All
comments must be marked: Docket No.
CE194. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address

specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE194.” The postcard will
be date stamped and returned to the
commenter.

Background

On July 8, 2002, Cirrus Design
Corporation , 4515 Taylor Circle,
Duluth, Minnesota 55811, made an
application to the FAA for a Type
Design Change for the Cirrus Design
Corporation Model SR22 airplane. The
Model SR22 is currently approved
under TC No. A00009CH. The proposed
modification incorporates a novel or
unusual design feature, such as digital
avionics consisting of an EFIS, that is
vulnerable to HIRF external to the
airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Cirrus Design Corporation
must show that the Cirrus Design
Corporation Model SR22 aircraft meets
the following provisions, or the
applicable regulations in effect on the
date of application for the change to the
Cirrus Design Corporation Model SR22:
Part 23 of the Federal Aviation
Regulations effective February 1, 1965,
as amended by 23—1 through 23-53,
except as follows: § 23.301 through
Amendment 47; §§ 23.855, 23.1326,
23.1359, not applicable. 14 CFR 36
dated December 1, 1969, as amended by
current amendment as of the date of
type Certification.

Equivalent Levels of Safety finding
(ACE-96-5) made per the provisions of
14 CFR part 23, § 23.221; Refer to FAA
ELOS letter dated June 10, 1998 for
models SR20, SR22. Equivalent Levels
Of Safety finding (ACE-00-09) made
per the provisions of 14 CFR part 23,
§§23.1143(g) and 23.1147(b); Refer to
FAA ELOS letter dated September 11,
2000 for model SR22.

Special Condition (23—ACE—-88) for
ballistic parachute; Refer to FAA letter

November 25, 1997 for models SR20,
SR22.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101 (b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

Cirrus Design Corporation plans to
incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
EFIS, which are susceptible to the HIRF
environment, that were not envisaged
by the existing regulations for this type
of airplane.

Protection of Systems From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state advanced
components in analog and digital
electronics circuits, these advanced
systems are readily responsive to the
transient effects of induced electrical
current and voltage caused by the HIRF.
The HIRF can degrade electronic
systems performance by damaging
components or upsetting system
functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
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shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy

levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength (volts per
Frequency meter)
Peak Average
O 2 0O PR SUPUPPTRNE 50 50
100 kHz-500 kHz ... 50 50
500 kHz-2 MHz ....... 50 50
2 MHz-30 MHz ..... 100 100
30 MHz-70 MHz ...... 50 50
70 MHz-100 MHz .... 50 50
100 MHz-200 MHz ..... 100 100
200 MHz-400 MHz ..... 100 100
400 MHz- 700 MHz .... 700 50
700 MHz-1 GHz ...... 700 100
1 GHz-2 GHz ....... 2000 200
2 GHz—4 GHz .... 3000 200
4 GHz—6 GHz .... 3000 200
6 GHz—8 GHz .... 1000 200
8 GHz-12 GHz ..... 3000 300
12 GHz-18 GHz ...... 2000 200
18 GHZA0 GHZ ..ottt bttt e e e e e e e e e n e e e n e e e e e e aaaaaaaaaaaas 600 200

Note.—The field strengths are expressed in terms of peak root-mean-square (rms) values.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,

altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to Cirrus
Design Corporation Model SR22
airplane. Should Cirrus Design
Corporation apply at a later date for a
type design change to modify any other
model on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
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opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Cirrus Design
Corporation SR22 airplane modified by
Cirrus Design Corporation to add an
EFIS.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Kansas City, Missouri, on January
24, 2003.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 03—-2524 Filed 2—3-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-48-AD; Amendment
39-13045; AD 2003-03-20]

RIN 2120-AA64

Airworthiness Directives; Hartzell
Propeller Inc., Model HC—C2YR-4CF
Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to Hartzell Propeller Inc.
model HC-C2YR—4CF propellers. This
amendment requires the reduction of
the original hub and blades certified
service (fatigue) life from unlimited
hours to 2,000 hours. This amendment
is prompted by a reevaluation by
Hartzell Propeller Inc. of the original
hub and blades service life certification
calculations. The actions specified by
this AD are intended to prevent fatigue
failure of the original propeller hub and
blades which may result in loss of
airplane control.

DATES: Effective March 11, 2003.

ADDRESSES: Information regarding this
action may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Tomaso DiPaolo, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018, telephone (847) 294-7031; fax
(847) 294-7834.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Hartzell Propeller Inc. model HC—
C2YR-4CF propellers was published in
the Federal Register on September 19,
2002 (67 FR 59026). That action
proposed to require the reduction of the
propeller hubs part number (P/N) D—
6522—1 or D-2201-16 and blades P/N
FC8477A—4 certified service (fatigue)
life from unlimited hours to 2,000
hours. The FAA and Hartzell Propeller
Inc. have received reports of several
engine crankshaft failures on Sky
International Inc. (Pitts) S—2S and S—2B
airplanes, which are manufactured by
Aviat Aircraft Inc. of Afton, WY.
Hartzell Propeller Inc. reevaluated the
service (fatigue) life of the original
propeller hubs P/N D-6522—1 or D—
2201-16 and blades P/N FC8477A—4
installed in the model HC-C2YR-4CF
propellers. Hartzell has reduced the
certified service (fatigue) life of these
original propeller hubs and blades from
unlimited hours to 2,000 hours.
Exceeding these life limits could result
in fatigue failure of the hubs or blades
which may result in loss of airplane
control. The 2,000-hour life limit is
documented in the Airworthiness
Limitations section of Hartzell Manual
113B.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comment received.

Risk if Life of a Component Is Not
Known

One commenter states that the
proposal introduces a life limit where
there was none previously required. The
commenter also states that there is a risk
that operators or maintenance
organizations may not know the current
life of the applicable parts, and that the
NPRM does not include any proposal to
estimate usage or factoring where the
life of a component is not known.

The FAA does not agree. Under 14
CFR 91.417(a)(2)(i), each registered
owner or operator must keep records of
the total time in service of each
propeller. The propellers affected by
this AD are flown on aircraft used in
part 91 operations. Moreover, 14 CFR
91.417(b)(2) requires that the records
must denote the total time, must be
retained for an unlimited time, and
must be transferred with the aircraft.
Therefore, if a propeller’s total time is
unknown, then the propeller and the
registered owner or operator are not in
compliance with the regulations.
Presently, the FAA will not pursue
policy to approve a general formula for
calculating total time on propellers with
unknown total times. Please note that
the final rule allows for the submittal of
data to request and to justify an
alternate method of compliance to the
AD or an adjustment of the compliance
time in the AD.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Economic Analysis

There are approximately 377
propellers of the affected design in the
worldwide fleet. The FAA estimates that
300 propellers installed on airplanes of
U.S. registry would be affected by this
AD, that it would take approximately 6
work hours per propeller to do the
actions, and that the average labor rate
is $60 per work hour. The approximate
cost of a new hub and blades is $9,000.
Based on these figures, the total cost of
the AD to U.S. operators is estimated to
be $2,808,000.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
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effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) Is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2003-03-20 Hartzell Propeller Inc.:
Amendment 39-13045. Docket No.
2001-NE—48-AD.

Applicability: This airworthiness directive
(AD) is applicable to Hartzell Propeller Inc.
model HC-C2YR—4CF propellers with
propeller hubs part number (P/N) D-6522—-1
or D-2201-16 and propeller blades P/N
FC8477A—4, installed on Sky International
Inc. (Pitts) S—2S and S-2B airplanes with
Textron Lycoming model AEIO-540-D4A5
engines.

Note 1: This AD applies to each propeller
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
propellers that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an

alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent fatigue failure of Hartzell
propeller hubs P/N D-6522—-1 or D-2201-16
and blades P/N FC8477A—4 which may result
in loss of airplane control, do the following:

(a) Remove from service Hartzell propeller
hubs P/N D-6522—-1 or D-2201-16 and
blades P/N FC8477A—4 before exceeding
2,000 flight hours and replace with
serviceable hubs and blades.

(b) After the effective date of this AD, do
not install any Hartzell propeller hubs P/N
D-6522-1 or D-2201-16 and blades P/N
FC8477A—4 that have accumulated 2,000
hours.

(c) A propeller hub or blade from an
airplane that is identified in the applicability
section of this AD may not be removed and
reused on an airplane for which this AD is
not applicable.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Chicago ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Chicago
ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Effective Date

(f) This amendment becomes effective on
March 11, 2003.

Issued in Burlington, Massachusetts, on
January 28, 2003.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 03—-2464 Filed 2—3-03; 8:45 am|
BILLING CODE 4910-13-P

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

15 CFR Part 2016

Establishment of a Petition Process To
Review Eligibility of Countries for the
Benefits of the Andean Trade
Preference Act, as Amended by the
Andean Trade Promotion and Drug
Eradication Act

AGENCY: Office of the United States
Trade Representative.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule, on an interim final
and emergency basis, provides for the
establishment of a petition process to
review the eligibility of countries for the
benefits of the Andean Trade Preference
Act, as amended by the Andean Trade
Promotion and Drug Eradication Act.
ADDRESSES: Submit written comments
to Bennett M. Harman, Office of the
Americas, Office of the United States
Trade Representative, 600 17th Street,
NW., Room 523, Washington DC 20508.
DATES: Interim rule effective February 4,
2003. Comments must be received on or
before April 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Bennett M. Harman, Office of the
Americas, Office of the United States
Trade Representative. The telephone
number is (202) 395-5190.
SUPPLEMENTARY INFORMATION: Signed
into law on August 6, 2002, the Trade
Act of 2002 (Pub. L. 107—-210) contains,
in title XXXI, provisions for enhanced
trade benefits for eligible Andean
countries. Titled the “Andean Trade
Promotion and Drug Eradication Act”
(ATPDEA), title XXXI renews and
amends the Andean Trade Preference
Act (ATPA) (19 U.S.C. 3201, et seq.).
Section 3103(d) of the ATPDEA requires
the President to promulgate regulations
regarding the review of eligibility of
countries for benefits of the ATPA,
consistent with section 203(e) of the
ATPA, amended by the ATPDEA, not
later than 180 days after the date of
enactment of the Trade Act of 2002.
This authority was delegated to the U.S.
Trade Representative (USTR) pursuant
to Executive Order 13277 on November
19, 2002.

Section 203(e) of the ATPA, as
amended, gives the President the
authority to withdraw or suspend the
designation of any ATPA or ATPDEA
beneficiary country, or withdraw,
suspend, or limit the application of
preferential treatment under the ATPA,
as amended by the ATPDEA, to any
article of any such country, if the
President determines that, as a result of
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changed circumstances, the country is
not meeting the respective eligibility
criteria of the ATPA and ATPDEA.
Section 203(e) also establishes certain
procedural guidelines for taking any of
the actions described above.
Presidential Proclamation 7616 of
October 31, 2002, delegated to the USTR
the functions of the President under
section 203(e)(2)(A) of the ATPA with
respect to publishing notice of an action
he proposes to take under section
203(e).

In accordance with section 3103(d)(2)
of the ATPDEA, the interim rule is
similar to the regulations governing the
annual review used to modify the U.S.
Generalized System of Preferences,
which is authorized by title V of the
Trade Act of 1974 (19 U.S.C. 2461, et
seq.), as amended. The interim rule
establishes an annual review that allows
for public input, and includes
procedures for requesting the
withdrawal, suspension, or limitation of
preferential duty treatment under the
ATPA, as amended, and for reviewing
such requests and implementing granted
requests.

Emergency Action

This rulemaking is necessary on an
emergency basis to meet the statutory
deadline. Under these circumstances,
USTR has determined that prior notice
and opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this rule effective less than
30 days after publication in the Federal
Register.

Comments

Before adopting this interim
regulation as a final rule, consideration
will be given to any written comments
that are timely submitted to USTR. Each
person submitting a comment should
include his or her name and address,
and give reasons for any
recommendation. After the comment
period closes, USTR will publish in the
Federal Register a final rule on this
subject, together with a discussion of
comments received and any
amendments made to the interim rule as
a result of the comments.

In order to facilitate prompt
consideration of submissions, USTR
strongly urges and prefers electronic e-
mail submissions in response to this
notice. The e-mail address is
FR0065@ustr.gov. 1t is strongly
recommended that comments submitted
by mail or express delivery service to
the address for Mr. Harman listed above
also be sent by e-mail. Persons making
submissions by e-mail should use the
following subject line: “ATPA Petition

Process.” Documents should be
submitted as either WordPerfect,
MSWord, or text (.TXT) files.
Supporting documentation submitted as
spreadsheets are acceptable as Quattro
Pro or Excel. For any document
containing business confidential
information submitted electronically,
the file name of the business
confidential versions should begin with
the characters “BC-", and the file name
of the public version should begin with
the characters “P-". The “P-"" or “BC-”
should be followed by the name of the
submitter. Persons who make
submissions by e-mail should not
provide separate cover letters;
information that might appear in a cover
letter should be included in the
submission itself. Similarly, to the
extent possible, any attachments to the
submission should be included in the
same file as the submission itself, and
not as separate files. Persons submitting
written comments by mail or express
delivery service should provide 20
copies. All submissions should be in
English.

Written comments will be placed in a
file open to public inspection pursuant
to 15 CFR 2003.5, except confidential
business information exempt from
public inspection in accordance with 15
CFR 2003.6. Confidential business
information submitted in accordance
with 15 CFR 2003.6 must be clearly
marked “BUSINESS CONFIDENTIAL”
at the top of each page, including any
cover letter or cover page, and must be
accompanied by a nonconfidential
summary of the confidential
information. All public documents and
nonconfidential summaries shall be
available for public inspection in the
USTR Reading Room. The USTR
Reading Room is open to the public, by
appointment only, from 10 a.m. to 12
noon and 1 p.m. to 4 p.m., Monday
through Friday. An appointment to
review the file may be made by calling
(202) 395-6186.

The Regulatory Flexibility Act and
Executive Order 12866

Under the Regulatory Flexibility Act,
a Regulatory Flexibility Analysis is not
required under sections 603 or 604
because USTR is not publishing a
Notice of Proposed Rulemaking. This
interim rule is significant under
Executive Order 12866 of September 30,
1993, and has been reviewed by the
Office of Management and Budget.

List of Subjects in 15 CFR Part 2016

Administrative practice and
procedure, Confidential business
information, Foreign trade.

For the reasons set out in the
“Supplementary Information” section of
this notice, 15 CFR is amended by
adding the following new part 2016 to
read as follows:

PART 2016—ESTABLISHMENT OF A
PETITION PROCESS TO REVIEW
ELIGIBILITY OF COUNTRIES FOR THE
BENEFITS OF THE ANDEAN TRADE
PREFERENCE ACT (ATPA), AS
AMENDED BY THE ANDEAN TRADE
PROMOTION AND DRUG
ERADICATION ACT (ATPDEA)

Sec.

2016.0 Requests for reviews.

2016.1 Action following receipt of
petitions.

2016.2 Timetable for reviews.

2016.3 Publication regarding requests.

2016.4 Information open to public
inspection.

2016.5 Information exempt from public
inspection.

Authority: 19 U.S.C. 3201, et seq.; Sec.
3103(d), Pub. L. 107-210, 116 Stat. 933 E.O.
13277, 67 FR 70303.

§2016.0 Requests for reviews.

(a) Any person may submit a request
(hereinafter “petition”) that the
designation of a country as an Andean
Trade Preference Act (ATPA)
beneficiary country be withdrawn or
suspended, or the application of
preferential treatment under the ATPA
to any article of any ATPA beneficiary
country be withdrawn, suspended, or
limited. Such petitions must specify the
name of the person or the group
requesting the review. The Office of the
United States Trade Representative
(USTR) suggests that, in addition, such
petitions identify the ATPA beneficiary
country that would be subject to the
review; if the petition is requesting that
the preferential treatment of an article or
articles be withdrawn, suspended, or
limited, identify such article or articles
with particularity and explain why such
article or articles were selected; indicate
the specific section 203(e) or (d) (19
U.S.C. 3202(c), (d)) eligibility criterion
or criteria that the petitioner believes
warrants review; and include all
available supporting information. The
Andean Subcommittee of the Trade
Policy Staff Committee (TPSC) may also
request other information. If the subject
matter of the petition was reviewed
pursuant to a previous petition, the
Andean Subcommittee would be
interested in any new information
related to the issue provided by the
petitioner.

(b) Any party may submit a petition
that the designation of a country as an
Andean Trade Promotion and Drug
Eradication Act (ATPDEA) beneficiary
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country be withdrawn or suspended, or
the application of preferential treatment
to any article of any ATPDEA
beneficiary country under section
204(b)(1), (3), or (4) (19 U.S.C.
3202(b)(1), (3) or (4)) be withdrawn,
suspended, or limited. Such petitions
must specify the name of the person or
the group requesting the review. USTR
suggests that, in addition, such
petitions: Identify the ATPDEA
beneficiary country that would be
subject to the review; if the petition is
requesting that the preferential
treatment of an article or articles be
withdrawn, suspended, or limited,
identify such article or articles with
particularity and explain why such
article or articles were selected; indicate
the specific section 204(b)(6)(B) (19
U.S.C. 3203(b)(6)(B)) eligibility criterion
or criteria that the petitioner believes
warrants review; and include all
available supporting information. The
Andean Subcommittee may also request
other information. If the subject matter
of the petition was reviewed pursuant to
a previous petition, the Andean
Subcommittee would be interested in
any new information related to the issue
provided by the petitioner.

(c) All petitions and other
submissions should be submitted in
accordance with the schedule (see
§ 2016.2) and requirements for
submission that will be published
annually in the Federal Register in
advance of each review. Foreign
governments may make submissions in
the form of diplomatic correspondence
and should observe the deadlines for
each annual review published in the
Federal Register.

(d) The TPSC may at any time, on its
own motion, initiate a review to
determine whether the designation of a
country as an ATPA beneficiary country
should be withdrawn or suspended; the
application of preferential treatment
under the ATPA to any article of any
ATPA beneficiary country should be
withdrawn, suspended, or limited; the
designation of a country as an ATPDEA
beneficiary country should be
withdrawn or suspended; or the
application of preferential treatment to
any article of any ATPDEA beneficiary
country under section 204(b)(1), (3), or
(4) (19 U.S.C. 3202(b)(1), (3), or (4))
should be withdrawn, suspended, or
limited.

(e) Petitions requesting the actions
described in paragraph (a) or (b) of this
section that indicate the existence of
exceptional circumstances warranting
an immediate review may be considered
outside of the schedule for the annual
review announced in the Federal
Register. Requests for such urgent

consideration should contain a
statement of reasons indicating why an
expedited review is warranted.

§2016.1 Action following receipt of
petitions.

(a) USTR shall publish in the Federal
Register a list of petitions filed in
response to the announcement of the
annual review, including the subject
matter of the request and, where
appropriate, the description of the
article or articles covered by the request.

(b) Thereafter, the Andean
Subcommittee shall conduct a
preliminary review of the petitions, and
shall submit the results of its
preliminary review to the TPSC. The
TPSC shall review the work of the
Andean Subcommittee and shall
conduct further review as necessary.
The TPSC shall prepare
recommendations for the USTR on any
proposed action to modify the ATPA.
The Chairman of the TPSC shall report
the results of the TPSC’s review to the
USTR, who may convene the Trade
Policy Review Group (TPRG), or refer
the matter to the National Security
Council (NSC) committee process for
further review of recommendations and
decisions as necessary.

(c) The USTR, after receiving the
advice of the TPSC, TPRG or the NSC
committee process, shall announce in
the Federal Register notice of the results
of the preliminary review, together with
proposed action or actions and a
schedule for receiving public input
consistent with section 203(e) of the
ATPA, as amended (19 U.S.C. 3202(e)).

(1) The schedule shall include the
deadline and guidelines for any party to
submit written comments supporting,
opposing or otherwise commencing on
any proposed action.

(2) The schedule shall also include
the time and place of the public hearing,
as well as the deadline and guidelines
for submitting requests to present oral
testimony.

(d) After receiving and considering
public input, the Andean Subcommittee
shall submit the results of the final
review to the TPSC. The TPSC shall
review the work of the Andean
Subcommittee and shall conduct further
review as necessary. The TPSC shall
prepare recommendations for the
President on any proposed action to
modify the ATPA. The Chairman of the
TPSC shall report the results of the
TPSC’s review to the USTR, who may
convene the TPRG, or refer the matter to
the NSC committee process for further
review of recommendations and
decisions as necessary. The USTR, after
receiving the advice of the TPSC, TPRG
or the NSC committee process, shall

make recommendations to the President
on any proposed action to modify the
ATPA, including recommendations that
no action be taken. The USTR shall also
forward to the President any
documentation necessary to implement
the recommended proposed action or
actions to modify the ATPA.

(e) In considering whether to
recommend any proposed action to
modify the ATPA, the Andean
Subcommittee, on behalf of the TPSC,
TPRG, or the NSC committee process,
shall review all relevant information
submitted in connection with a petition
or otherwise available.

§2016.2 Timetable for reviews.

Beginning in calendar year 2003,
reviews of pending petitions shall be
conducted at least once each year,
according to the following schedule,
unless otherwise specified by Federal
Register notice:

(a) September 15: Deadline for
submission of petitions for review;

(b) On or about December 1: Federal
Register announcement of the results of
the preliminary review;

(c) December/January: Written
comments submitted and a public
hearing held on any proposed actions;

(d) February/March: Preparation of
recommendations to the President,
Presidential decision, and
implementation of Presidential
decision.

§2016.3 Publication regarding requests.
Following the Presidential decision
and, where required, the publication of

a Presidential proclamation modifying
the ATPA in the Federal Register, USTR
will publish a summary of the decisions
made in the Federal Register, including:

(a) For petitions upon which
decisions were made, a description of
the outcome of the review; and

(b) A list of petitions upon which no
decision was made, and thus which are
pending further review.

§2016.4 Information open to public
inspection.

With the exception of information
subject to § 2016.5, any person may,
upon request, inspect in the USTR
Reading Room:

(a) Any written petition, comments, or
similar submission of information made
pursuant to this part; and

(b) Any stenographic record of any
public hearings held pursuant to this
part.

§2016.5 Information exempt from public
inspection.

(a) Information submitted in
confidence shall be exempt from public
inspection if it is determined that the
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disclosure of such information is not
required by law.

(b) A party requesting an exemption
from public inspection for information
submitted in writing shall clearly mark
each page “BUSINESS
CONFIDENTIAL” at the top, and shall
submit a non-confidential summary of
the confidential information. Such
person shall also provide a written
explanation of why the material should
be so protected.

(c) A request for exemption of any
particular information may be denied if
it is determined that such information is
not entitled to exemption under law. In
the event of such a denial, the
information will be returned to the
person who submitted it, with a
statement of the reasons for the denial.

Bennett M. Harman,

Acting Assistant United States Trade
Representative for the Americas.

[FR Doc. 03—2705 Filed 2—3-03; 8:45 am]
BILLING CODE 3190-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 30, and 190

RIN 3038-AB31

Denomination of Customer Funds and
Location of Depositories

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is adopting a new Rule 1.49
that permits futures commission
merchants and derivatives clearing
organizations, under certain conditions,
to deposit customer funds in foreign
depositories and in certain currencies
other than United States dollars. The
Commission is also adopting an
amendment to Appendix B of its
bankruptcy rules that governs the
distribution of property where the
bankrupt futures commission merchant
or derivatives clearing organization
maintains customer property in
depositories outside the United States or
in a foreign currency. This new
distributional framework is intended to
assure that customers whose funds are
held in a United States depository will
not be adversely affected by a shortfall
in the pool of funds held in a depository
outside the United States that is due to
the sovereign action of a foreign
government or court. The rule replaces
Financial and Segregation Interpretation
No. 12.

EFFECTIVE DATE: March 6, 2003.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Deputy Director,
Compliance and Registration Section, or
Michael A. Piracci, Attorney-Advisor,
Division of Clearing and Intermediary
Oversight, and for further information
regarding amendments to appendix B of
part 190, contact Robert B. Wasserman,
Associate Director, Division of Clearing
and Intermediary Oversight, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone:
(202) 418-5430.

SUPPLEMENTARY INFORMATION:

I. Background

One of the most important functions
of the Commodity Exchange Act (the
“Act”)! and the rules thereunder is the
protection of customer funds. Section
4d(a)(2) of the Act requires that every
futures commission merchant (“FCM”):

Treat and deal with all money, securities,
and property received by such person to
margin, guarantee, or secure the trades or
contracts of any customer of such person, or
accruing to such customer as the result of
such trades or contracts, as belonging to such
customer. Such money, securities, and
property shall be separately accounted for
and shall not be commingled with the funds
of such commission merchant or be used to
margin or guarantee the trades or contracts,
or to secure or extend the credit, of any
customer or person other than the one for
whom the same are held.

Prior to 1988, the Commission, and its
predecessor agency, the Commodity
Exchange Authority, had construed this
provision to require that customer funds
deposited with an FCM relating to
trading on a domestic exchange be held
in the United States (“U.S.”), unless the
funds were being held for a foreign-
domiciled customer.2 In light of the
growing internationalization of the
futures and options markets, the
Commission in 1988 issued Financial
and Segregation Interpretation No. 12
(“Interp. 12”),3 which provided that,
under certain conditions, an FCM may
deposit segregated funds of customers

17 U.S.C. 1 et seq (2000).

2 See Commodity Exchange Authority
Administrative Determination No. 238 (Sep. 4,
1974); see also Foreign Options and Foreign Futures
Transactions, 51 FR 12104, note 36 (Apr. 8, 1986);
Leverage Transactions, [1982—1984 Transfer Binder]
Comm. Fut. L. Rep. { 21,742 at p. 26,952, note 52
(May 25, 1983).

3Financial and Segregation Interpretation No.
12—Deposit of Customer Funds in Foreign
Depositories, 53 FR 46911 (Nov. 21, 1988). The
document was published in the Federal Register as
a Statement of Agency Interpretation. It was also
published in the Commodity Futures Law Reporter
at 9 7122 together with a series of Financial and
Segregation Interpretations issued by the
Commission’s Division of Trading and Markets.

domiciled in the U.S. in foreign
depositories.

As stated above, when the
Commission issued Interp. 12, it noted
that the change in the Commission’s
interpretation concerning appropriate
depositories for segregated customer
funds was appropriate “in light of the
growing internationalization of the
futures and option markets.”4 In the
more than 14 years since Interp. 12 was
issued, the futures and options markets,
along with almost all other segments of
the business world, have seen greater
internationalization. As a result, there is
an increased need and desire of certain
customers to be able to more easily
conduct business in currencies other
than the U.S. dollar.

In the Commodity Futures
Modernization Act of 2000 (the
“CFMA”),5 Congress noted that
“regulatory impediments to the
operation of global interests can
compromise the competitiveness of
[U.S.] business” and that regulatory
policy should be “flexible to account for
rapidly changing derivatives industry
practices.”’® Due to restrictions placed
on holding segregated funds offshore,
U.S. markets and futures professionals
may find themselves at a disadvantage
to their foreign competitors. One of the
purposes of the CFMA is to “enhance
the competitive position of [U.S.]
financial institutions and financial
markets.””

Based upon the foregoing, on August
7, 2002, the Commission proposed the
rule being adopted herein.? The
Commission received two comment
letters on the proposed rule. The
commenters were the National Futures
Association (“NFA”), a registered
futures association, and the Futures
Industry Association (“FIA”), an
industry trade association. Both
commenters stated that they supported
the proposed rule and amendments, but
each suggested certain changes and
clarifications that they believed would
be appropriate. These suggestions, along
with the Commission’s assessment of
these suggestions, are discussed more
fully in conjunction with the discussion
of the appropriate section of the rule
and amendments.

4]d. at 46912.

5 Appendix E of Pub. L. 106-554, 114 Stat. 2763
(2000).

6 Section 126(a) of the CFMA.

7 Section 2(8) of the CFMA.

867 FR 52641 (Aug. 13, 2002).
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II. The New Rule and Amendments
A. New Rule 1.49
1. Definitions

In the proposed rule, the Commission
had defined the terms “non-money
center country” and ‘“‘non-money center
currency.” These terms, however, were
not used elsewhere in Rule 1.49.
Accordingly, the Commission is not
including these definitions in the final
rule.

2. Permissible Currencies

The Commission is adopting Rule
1.49 to provide that FCM obligations
owed to customers shall be held in: (1)
U.S. dollars; (2) a currency in which
funds were deposited by the customer,
or converted to at the request of the
customer, to the extent of such deposits
and conversions; or (3) a currency in
which funds have accrued to the
customer as a result of trading on a
designated contract market or registered
derivatives transaction execution
facility (“DTF”’). Any customer may
deposit foreign currency with an FCM if
the FCM permits it, not just those
customers trading contracts priced and
settled in a foreign currency.

As noted above, the
internationalization of the futures
markets has resulted in customers who,
for many different reasons, want funds
denominated in currencies other than
the U.S. dollar. If a customer or
prospective customer of an FCM prefers
to deposit funds with an FCM in a
currency other than the U.S. dollar, or
to convert funds from one currency to
another, the FCM should not be
prevented from accepting or holding
funds in the preferred currency of the
customer or prospective customer.

An FCM may not convert customer
funds from one currency to another
without customer authorization. An
account agreement could provide,
however, that by placing an order in a
contract settled in a particular currency,
a customer agrees to convert to the
appropriate currency funds sufficient to
meet the applicable margin requirement.
Under Rule 1.49(b)(2), an FCM is
required to prepare and maintain a
written record each time customer funds
are converted from one currency to
another. The record must include the
date the transaction was executed, the
currencies converted, the amount
converted, and the resulting amount.
The FCM is also required to make the
information contained in this record
available to the customer upon the
customer’s request. Additionally, the
Commission noted in the proposing
release that, pursuant to Rule 1.33(a),

the FCM must include this information
in the monthly statements provided to
the customer.

FIA noted that FCMs frequently
execute multiple transactions on behalf
of a customer throughout a trading day.
NFA noted that FCMs will often execute
foreign currency transactions using
bunched orders that combine orders
involving multiple customers, multiple
counterparties, and multiple
transactions. To provide detailed
information regarding each transaction
on the customer’s monthly statement
would impose a significant burden on
the FCM. FIA asked that the
Commission confirm its view that
providing the required information on
the monthly statement in the aggregate
rather than with respect to each
transaction would be sufficient to meet
the FCM’s obligation under Rule 1.33.
The Commission concurs that such a
procedure would fulfill the FCM’s
obligation under Rule 1.33. As noted in
the FIA comment letter, to be in
compliance with Rule 1.49(b)(2), an
FCM must be able to prepare a report
that provides the details of individual
transactions upon a customer’s request.

Another aspect of the
internationalization of the futures and
options markets is the increasing
number of contracts offered on foreign
financial instruments and indices.
These contracts are priced and settled in
the currency of the underlying
instrument or index. Accordingly,
accruals resulting from trading in such
instruments will be in currency other
than U.S. dollars. Under the rule, such
accruals may be held in the applicable
currency. A customer, of course, may
request that such accruals be converted
to U.S. dollars.

Pursuant to Interp. 12, customers had
to authorize the deposit of foreign
currency funds into foreign depositories
as part of a subordination agreement.
The Commission is eliminating this
written authorization requirement. If a
customer deposits funds with an FCM
in a currency other than U.S. dollars, or
requests a conversion of funds to a non-
U.S. dollar currency, the customer will
be aware of the fact that the funds are
being held in a currency other than U.S.
dollars. With regard to funds other than
U.S. dollars that are held for margin or
have accrued to the customer as a result
of trading in contracts priced and settled
in a non-U.S. currency, the Commission
notes that the specifications for
contracts traded on designated contract
markets are widely known and generally
available.® Accordingly, when a

9 Section 5(b)(7) of the Act and Section 5a(d)(4)
of the Act require contract markets and derivatives

customer trades in a futures or options
contract that is priced and settled in a
currency other than U.S. dollars, a
customer should be aware that the
margin for and accruals from such
trading may be held in the applicable
currency.

In the proposing release, the
Commission noted “that if a customer
has previously not traded in contracts
that are priced and settled in a currency
other than U.S. dollars, a firm should
inform the customer if the accruals from
the trades will be held in a currency
other than U.S. dollars.”10 NFA and FIA
both objected to this statement, as they
believed it seemed to impose disclosure
obligations beyond those under
Commission Rule 1.55.11 It was not the
Commission’s intention to impose a
disclosure obligation with respect to
such customers and such contracts.
Rather, as suggested by FIA in its letter,
the Commission “intended solely to
caution FCMs to consider whether they
should make such disclosure” by taking
into consideration the facts and
circumstances of the particular
customer.

3. Location of Depositories

The rule permits an FCM or
derivatives clearing organization
(“DCO”) to hold customer funds of any
denomination in the U.S. or in any
money center country (Canada, France,
Italy, Germany, Japan, and the United
Kingdom). Hence, customer funds of
any denomination could be held in any
of the Group of Seven (“G7”) countries.
The G7 countries represent the world’s
largest industrial democracies.
Representatives from these countries
meet several times a year to coordinate
their cooperation on issues of economic
policy. In this regard, the U.S. and its
financial regulatory agencies have had
successful cooperation with the
respective financial regulatory agencies
of these countries.

Both NFA and FIA indicated a desire
to have the definition of a money center
country expanded. NFA suggested that
the definition include “other locations
with stable currencies and other indicia
that customer funds will be relatively
secure.” The Commission has decided
not to expand the definition in this
manner. The Commission believes that
the establishment of a broad and

transaction execution facilities, respectively, to
make contract specifications publicly available. For
example, the specifications for contracts traded on
the Chicago Mercantile Exchange are available on
its Web site at: http://www.cme.com.

1067 FR at 52643. (Emphasis added).

11Rule 1.55 permits FCMs to open an account for
an “institutional customer”” without first furnishing
the customer with a disclosure statement.
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subjective standard, as suggested by
NFA, would be unwieldy in practice
and could require the Commission to
expend significant resources. To make a
determination as suggested by NFA
would require the Commission to
conduct a broad evaluation of, among
other things, a country’s banking,
monetary, and economic policies and
systems.

FIA suggested that the Commission
expand the definition to include any
country with which the Commission has
an information sharing arrangement.
When the Commission enters into an
information sharing arrangement with
another country, it does not undertake
a complete analysis of the country’s
laws, policies, and systems, as they
would pertain to the holding of
customer funds. Moreover, a country
may deny sharing information with the
Commission under these arrangements
if, among other things, it would
constitute a violation of applicable laws.
Accordingly, the Commission has
decided not to extend the definition of
money center country as suggested by
FIA.

In addition to the money center
countries, an FCM or DCO also could
hold any particular currency in the
country of origin of that currency,2
except that customer funds may not be
held in any of the restricted countries
subject to sanctions by the Office of
Foreign Assets Control (“OFAC”) of the
U.S. Department of Treasury.13

Proposed Rule 1.49(c)(3) provided
that funds could be held outside the
U.S. only to the extent specifically
authorized by the customer. It further
required the FCM to make and maintain
a written record detailing the terms and
conditions of any such authorization.
For the reasons explained below, the
Commission has significantly revised
paragraph (c). As revised, paragraph (c)
makes clear that customer consent will
be required only when customer funds
are held outside of the U.S. in a
jurisdiction other than a money center
country or the country of origin of the
currency.

As discussed above, an FCM or DCO
may hold customer segregated funds in
the following denominations: (1) In U.S.
dollars; (2) in the currency deposited by
the customer or converted at the
customer’s request; or (3) in the
currency in which funds have accrued
to the customer as the result of trading
on a U.S. contract market or registered

12For the Euro, the country of origin includes any
country that is a member of the European Union
and has recognized the Euro as its official currency.

13 The list of restricted countries may be viewed
on OFAC’s Web site at http://www.ustreas.gov/ofac.

DTF. In the absence of customer
instructions to the contrary, the
Commission believes that a customer
that deposits funds with an FCM or
DCO in a foreign currency or requests
that the funds on deposit be converted
to a foreign currency should assume that
the currency will be held in an account
outside of the U.S. in the currency’s
country of origin. Similarly, accruals in
a foreign currency should also be
deemed to be held in the country of
origin.?* Consequently, the Commission
has concluded that requiring an FCM or
DCO to obtain a customer’s consent to
hold a foreign currency in the
currency’s country of origin is
unnecessary.

With respect to money center
countries, the Commission has
previously determined that customer
segregated funds denominated in a
foreign currency may be held in a
money center country. As the
Commission noted in proposing Rule
1.49:

The G7 countries represent the world’s
largest industrial democracies. Furthermore,
representatives from these countries meet
several times a year to coordinate their
cooperation on issues of economic policy. In
this regard, the United States and its
financial regulatory agencies have had
successful cooperation with the respective
financial regulatory agencies of these
countries.

In these circumstances and in the
absence of customer instructions to the
contrary, the Commission believes that
it would be appropriate for an FCM or
DCO to hold customer funds
denominated in a foreign currency in a
money center country without receiving
the customer’s prior consent.

Because funds held outside of the
U.S. other than in the currency’s
country of origin or a money center
country might pose different risks and
different operational costs and benefits,
the Commission believes that the
customer must be able to choose
whether, and to what extent, to incur
such risks and costs. The Commission,
however, is not establishing a particular
format that a customer authorization
must follow. A customer may authorize
the holding of funds outside the U.S., a
money center country, or in a country
other than the currency’s country of
origin, in writing or orally.15
Authorization may be satisfied where a
customer fails to object when informed
that the customer’s funds will be held
outside the U.S., a money center

14 As noted earlier, a customer may request that

any such accruals be converted to U.S. dollars.

15 See Peltz v. SHB Commodities, Inc., 115 F.3d
1082 (2d Cir. 1997); [1996—1998 Transfer Binder]
Comm. Fut. L. Rep. (CCH) {27,052.

country, or in a country other than the
currency’s country of origin. Moreover,
the Commission notes that, just as under
Rule 1.49(b)(1)(ii) regarding the
conversion of customer funds,
authorization may be obtained as part of
the account agreement.

The rule does not require that a
separate customer signature be obtained.
Rule 1.49(c) simply requires that an
FCM make and maintain a
contemporaneous written record of any
customer authorization to hold funds
outside the U.S. in a country other than
the currency’s country of origin or a
money center country. An FCM may
choose to comply with this requirement
in whatever manner it finds easiest. An
FCM, if it chooses, may comply with
this requirement as part of the account
opening documents or, if done orally, by
making a written memorandum or
notation to be placed in the customer’s
file. The confirmation statement
required pursuant to Commission Rule
1.33(b) may serve the purpose of
meeting the requirement of a written
record under Rule 1.49(c). If, after
receiving the confirmation statement,
the customer objects to the transaction,
the FCM must, of course, take steps to
address the customer’s concerns.

FCMs and DCOs should also be aware
that the Financial Action Task Force
(“FATF”’) of the Organization for
Economic Co-Operation and
Development maintains a list of non-
cooperative countries or territories with
respect to anti-money laundering
programs and that the Secretary of the
Treasury may designate, in accordance
with Section 311 of the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism (“USA
PATRIOT”) Act of 2001,16 certain
countries as areas of primary money
laundering concern.” Before holding
any customer funds in a depository in
any of these countries or territories,
FCMs and DCOs should undertake due
diligence to assure themselves that the
depository is reputable, has appropriate
operational systems to safeguard
customer funds, and has an adequate
program to deter money laundering. 18

16 Pub. L. 107-56; 115 Stat. 272 (2001).

17 The list of non-cooperative countries and
territories may be viewed on FATF’s Web site at:
http://www1.oecd.org/fatf/. Countries that have
been designated by the Secretary of the Treasury as
being of primary money laundering concern may be
viewed on the Department of Treasury Web site at:
http://www.ustreas.gov.

180On April 23, 2002, the Commission approved
NFA Compliance Rule 2-9(c) and a related
Interpretive Notice that set forth minimum
standards for anti-money laundering programs of
NFA FCM members.
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4. Qualifications of Depositories

The Commission proposed that, if the
depository is located in the U.S., it must
be: (1) A bank or trust company; (2) an
FCM registered with the Commission; or
(3) a DCO. The Commission also
proposed that, if the depository is
located outside the U.S., it must be: (1)
A bank or trust company that has (a) in
excess of $1 billion in regulatory capital,
or (b) commercial paper or long-term
debt rated in the highest rating category
by at least one nationally recognized
statistical rating organization (where the
bank or trust company is part of a
holding company system, the holding
company may satisfy the rating
criterion); (2) an FCM registered with
the Commission; or (3) a DCO.

Both NFA and FIA noted that, under
Commission Rule 30.7, a bank located
outside the U.S. is recognized as a
permitted depository if its commercial
paper or long-term debt is rated in one
of the two highest rating categories.?
NFA and FIA urged the Commission to
make Rule 1.49 consistent with Rule
30.7. The Commission has determined
that this is appropriate. Accordingly, the
final rule will permit the use of a bank
outside the U.S. whose commercial
paper or long-term debt is rated in one
of the two highest rating categories of a
nationally recognized statistical rating
organization. The term ‘“‘nationally
recognized statistical rating
organization” as used in this release
refers to those rating organizations
designated as such by the Securities and
Exchange Commission (“SEC”).20
Although the Commission did not
receive any comments on this point, in
order to avoid any possible confusion,
the Commission wishes to make clear
that when using the term “‘nationally
recognized statistical rating
organization” in Rules 1.49 and 30.7, it
refers to a rating organization designated
as a “‘nationally recognized statistical
rating organization” by the SEC.

NFA asked the Commission to
confirm that, under Rule 1.49, funds for
the trading of security futures could be
deposited with an FCM registered
pursuant to Section 4f(a)(2) of the Act.2?
The Commission confirms that an FCM
registered pursuant to Section 4f(a)(2)
would be a qualified depository for

19 See CFTC Advisory 87-5, [1987-1990 Transfer
Binder] Comm. Fut. L. Rep. (CCH) { 23,997 (Dec.
3,1987).

20 See, e.g., 17 CFR 240.15c3-1; see also 17 CFR
§270.2a—7(a)(17).

21 Section 4f(a)(2) of the Act provides for notice-
registration of securities broker-dealers whose only
futures-related activity involves security futures
products. See also, 66 FR 43080 (Aug. 17, 2001).

security futures funds under Rule
1.49.22

Only depositories that provide the
FCM or DCO with the written
acknowledgment required under
Commission Rules 1.20 or 1.26 may
hold customer funds required to be
segregated.23 However, a DCO acting as
a depository does not need to provide
an acknowledgment letter to an FCM
where the DCO’s rules provide for the
segregation of funds held on behalf of
customers.24

5. Segregation Requirements

As noted above, protection of
customer funds is one of the most
important purposes of the Act and the
Commission’s regulations. Customer
funds must be segregated so as to assure
that the obligations owed to customers
will be met. Through segregation,
customer funds are readily identifiable
in the event that a registrant becomes
insolvent. Accordingly, Rule 1.49
requires that the FCM or DCO, at the
close of each business day, have in
segregated accounts on behalf of its
customers sufficient U.S. dollars held in
the U.S. to meet all U.S. dollar
obligations and sufficient funds in each
other currency to meet obligations in
such currency with certain permitted
substitutions. The segregation
requirements of the rule are meant to
ensure that FCMs and DCOs maintain
enough funds, and in the appropriate
currency, to meet the obligations owed
to customers.

As noted, the rule permits limited
substitutions among currencies. U.S.
dollars held in the U.S. may be used to
meet obligations denominated in any
other currency. Money center currencies
and U.S. dollars held in money center
countries may be held to meet
obligations denominated in currencies
other than the U.S. dollar. In essence,
three tiers of currencies have been

22 The Commission notes that FCMs registered
pursuant to Section 4f(a)(2) may only accept such
funds in accordance with any applicable rules
promulgated by the SEC.

23 Commission Rule 1.20 provides that, when an
FCM or DCO deposits customer funds with a
depository, the FCM or DCO must obtain and retain
a written acknowledgement from the depository
that it was informed that the funds are subject to
the provisions of the Act and Commission
regulations. Rule 1.26 requires an FCM or DCO to
obtain such an acknowledgment in regard to the
deposit of instruments purchased with customer
funds as described under Rule 1.25.

24 See 65 FR 77993, 78009-13 (Dec. 13, 2000)
(amending, among other things, Rules 1.20 and 1.26
to provide that a DCO acting as a depository does
not need to provide an acknowledgement letter
where the DCO’s rules provide for the segregation
of funds held on behalf of customers); 65 FR 82270
(Dec. 28, 2000) (moving forward the effective date
of the amendments to Rule 1.20 and 1.26 to
December 28, 2000).

established, U.S. dollars held in the U.S.
(“Tier I'’), U.S. dollars and money
center currencies held in money center
countries or money center currencies
held in the U.S. (“Tier II”’), and
currencies other than U.S. dollars and
money-center currencies (“Tier III"”’).
Tier I currency could be used for any
obligation. For U.S. dollar obligations to
customers, only Tier I currency could be
used. Tier II currencies could be used
for any obligation except U.S. dollars.
Tier III currencies could only be used
for obligations denominated in that
particular currency.

B. Recordkeeping

The Commission is also amending
Rule 1.32 to require FCMs to compute
segregated funds on a currency-by-
currency basis if they are held in other
than U.S. dollars, in accordance with
new Rule 1.49. Under Rule 1.49,
customer funds may be held in the U.S.,
a money center country, or the country
of origin of the currency. Rule 1.49 also
would require FCMs and DCOs that
hold funds in foreign currency or
offshore to maintain records sufficient
to demonstrate compliance with the
additional segregation requirements set
forth in Rule 1.49(e).

C. Bankruptcy

In Interp. 12, the Commission noted
two types of risk associated with
holding funds offshore that might result
in customers failing to fully recover
segregated funds, either upon demand
or in a bankruptcy or receivership, (1)
currency risk and (2) location risk.25

Currency risk is the risk of currency
exchange rate fluctuations. This can be
a concern where an FCM is in
bankruptcy or receivership and it holds
deposits denominated in currencies
other than U.S. dollars. Due to changes
in currency exchange rates, the size of
the pool of funds available for
distribution to customers and the size of
claims against the funds may vary from
day to day while the bankruptcy is
pending, thereby exposing customers
with U.S. dollar-denominated claims to
currency risk.26

Location risk is the risk that funds
held in a foreign depository might not
be fully recoverable by a customer upon
demand or in the event of bankruptcy or
receivership. It includes the risk that
foreign depositories may not be
cooperative with the Commission
concerning questions of compliance
with segregation requirements, or that a
foreign court might refuse to enforce

2553 FR at 46912.

26 See 53 FR at 46915 (providing an example of
currency risk).
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provisions of the Commission’s rules
that prohibit a foreign depository from
offsetting obligations of an FCM against
customer funds. There is also a risk that,
in the event of an FCM becoming
insolvent, deposits at a foreign
depository might be subject to an
insolvency regime that is different from
U.S. bankruptcy law. Additionally, a
foreign government might limit the
availability of funds by freezing or
confiscating assets held within its
jurisdiction or taking actions that affect
its currency, even if the assets are
located in the U.S.27

Pursuant to Interp. 12, before placing
a customer’s funds offshore, an FCM
had to obtain from the customer a
subordination agreement. In the
agreement, the customer consented to
the subordination of claims concerning
funds held offshore or in a foreign
currency to the claims of customers
whose funds are held in U.S. dollars or
in other currencies in the event the FCM
was placed in bankruptcy or
receivership and there were insufficient
funds available for distribution from the
funds held in that particular currency to
satisfy customer claims against those
funds. The subordination agreement
was meant to protect customers whose
funds were held in the U.S. and
denominated in U.S. dollars from both
currency and location risk that might
result in customers receiving less than
their pro-rata share of funds.

In Interp. 12, the Commission stated
that “currency risk is similar to the
price risk which can occur in cases
where an FCM becomes insolvent while
holding customer deposits in forms
which fluctuate in value,” using the
example of Treasury securities.28 The
Commission noted, however, that there
were distinctions between price risk and
currency risk, such that it was more
equitable to spread the price risk among
all customers in the event of a
bankruptcy than it was the currency
risk. First, the Commission indicated
that all customers had the opportunity
to post Treasury securities as margin,
but under Interp. 12 only customers
trading certain contracts could post
foreign currency. Second, shortfalls in
foreign currency accounts were more
likely because of sovereign or location
risk. Third, it would be easier and
quicker for a trustee or receiver to
convert Treasury securities held in the

27 Presumably, certain sovereign action of a
foreign government could affect foreign currency
even if held in the U.S. Any discussion of sovereign
risk herein pertains to non-U.S. currency, wherever
held.

2853 FR at 46915, note 22.

U.S. to cash than to convert foreign
currency held offshore into U.S. dollars.

Under Rule 1.49, subject to exchange
margin rules, any customer may deposit
foreign currency with an FCM, not just
those trading certain contracts, provided
the FCM is willing to accept foreign
currency. In effect, such deposits would
be similar to a customer depositing U.S.
Treasury securities, which is currently
permitted. In the case of a customer who
deposits U.S. Treasury securities with
an FCM to satisfy margin, there exists a
price and liquidity risk related to the
time it would take to convert those
securities into U.S. dollars. Similarly,
customer funds held in a foreign
currency create an exposure during the
time in which it takes to convert those
currencies into U.S. dollars. As with
converting U.S. Treasury securities,
converting foreign currency into U.S.
dollars, particularly those involving
money center countries, is not
extremely difficult. As a result, the
Commission believes spreading
currency risk among all customers is no
less equitable than spreading price risk
among all customers. Additionally, as
discussed below, the rule and the
amendment to Appendix B of the
Commission’s bankruptcy rules limit
sovereign risk and protect customers
who deposit U.S. dollars from being
adversely affected due to the sovereign
action of a foreign government or court,
including the effect of a non-U.S.
insolvency regime. As a result, the
Commission believes spreading
currency risk among all customers is no
less equitable than spreading price risk
among all customers.

In adopting the new rule, the
Commission has sought to address many
aspects of currency and location risks
through the safeguards discussed above.
One aspect of location risk that remains,
however, is sovereign risk. This is the
risk that the actions of a foreign
government or court might result in a
shortfall in segregated funds.

To address sovereign risk, the
Commission is amending Framework 2
of Appendix B of its bankruptcy rules to
govern the distribution of customer
funds segregated pursuant to the Act
and Commission rules thereunder, held
by an FCM or DCO in a depository
outside the U.S. or in a foreign
currency.2? The maintenance of

29 The current Framework 2 sets forth a plan for
distribution in the case of trades made on the
Chicago Board of Trade-London International
Financial Futures and Options Exchange Link
(“Link”). Since the Link ceased operations in 1997,
there is no need to maintain the existing Framework
2. Accordingly, the Commission is replacing the
existing Framework 2 related to the Link with a
new Framework 2 that addresses U.S. held

customer funds in a depository outside
the U.S. or denominated in a foreign
currency would result, in certain
circumstances, in the reduction of
customer claims for such funds. For
purposes of the bankruptcy convention,
sovereign action of a foreign government
or court would include, but not be
limited to, the application or
enforcement of statutes, rules,
regulations, interpretations, advisories,
decisions, or orders, formal or informal,
by a federal, state, or provincial
executive, legislature, judiciary, or
government agency. Commission staff
was asked whether the devaluation of a
currency by government decree would
be considered a sovereign action. The
Commission believes such a decree
would be a sovereign action for
purposes of this bankruptcy convention.
The Commission recognizes that it is
impossible to envision every possible
sovereign action. The Commission has
purposely defined sovereign risk
broadly so as to afford the bankruptcy
trustee the ability to exercise its
discretion and judgment to fully
effectuate the purpose of this
bankruptcy convention.

If an FCM filed, or had filed against
it, a petition in bankruptcy and
maintained customer funds in a
depository located in the U.S. in a
currency other than U.S. dollars, or in
a depository outside the U.S., the
following allocation procedure will be
used to calculate the claim of each
customer. After reducing each
customer’s claim by the percentage of
the shortfall that is not attributable to
sovereign action, certain customer
claims will be further reduced based
upon their exposure to loss attributable
to sovereign action. This framework is
designed to prevent a shortfall in funds
held outside the U.S. or in a currency
other than U.S. dollars resulting from
the sovereign action of a foreign
government or court from adversely
affecting customers whose funds are
held in U.S. dollars or in the U.S. or in
a currency or a country other than the
one undertaking the sovereign action
resulting in the shortfall.

NFA, in its comment letter, asked
what would happen if a bankruptcy
proceeding is commenced while a firm
is in the process of converting customer
funds between currencies. As noted in
the framework, the first step to be taken
in the event of a bankruptcy is to
convert each customer’s claim in each
currency to U.S. Dollars at the exchange
rate in effect on the Final Net Equity
Determination Date as defined in

segregated funds and non-U.S. held segregated
funds.
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Commission Rule 190.01(s). Customer
funds will be converted to U.S. Dollars
from whatever currency in which the
customer’s funds are denominated as of
the close of business on the Final Net
Equity Determination Date.

The Commission has drafted the
bankruptcy convention as a means to
give prospective bankruptcy trustees a
certain amount of direction in the event
of a bankruptcy involving customer
funds denominated in currencies other
than U.S. Dollars and held in
depositories located throughout the
world. Such a bankruptcy, however, is
likely to be extremely complicated and
it is impossible to anticipate every
factual variant. Accordingly, the
Commission, in adopting this
bankruptcy convention, has endeavored
to avoid undermining the ability of the
trustee to use his or her own discretion
and judgment as required by the
particular facts of each bankruptcy.

The rule and the framework to the
bankruptcy appendix address the risks
associated with holding customer funds
outside the U.S. or in currencies other
than U.S. dollars. Accordingly, the
requirement that each customer who
seeks to have funds held outside the
U.S. must execute a separate
subordination agreement has been
eliminated.

III. Comments Regarding the Location
of Foreign Futures or Foreign Options
Secured Amount

In the proposal, the Commission
asked for comments as to whether, in
light of the proposed rules, Rule 30.7
should also be amended to expand the
types of depositories at which an FCM
may hold the funds of foreign futures or
options customers. Only NFA provided
comments as to the expansion of Rule
30.7. NFA indicated its belief that Rule
30.7 should be expanded to include all
depositories permitted under Rule
1.49(d)(3), as well as those already
permitted under Rule 30.7. The
Commission agrees. Accordingly, Rule
30.7 will be amended to provide that the
funds of foreign futures or options
customers may, in addition to those
depositories already enumerated, be
held at a bank or trust company outside
the U.S. that has in excess of $1 billion
of regulatory capital or whose
commercial paper or long-term debt
instrument, or if part of a holding
company system, its holding company’s
commercial paper or long-term debt
instrument, is rated in one of the two
highest rating categories by at least one
nationally recognized statistical rating
organization.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”)30 requires that agencies, in
proposing rules, consider the impact of
those rules on small businesses. The
Commission has previously established
certain definitions of “small entities” to
be used by the Commission in
evaluating the impact of its rules on
such entities in accordance with the
RFA.31 The Commission has previously
determined that FCMs are not small
entities for the purpose of the RFA.32
Additionally, the Commission has
determined that DCOs are not small
entities for purposes of the RFA.33 The
Commission notes that no comments
were received from the public on the
RFA and its relation to the new rule and
rule amendments.

B. Paperwork Reduction Act

This rulemaking contains information
collection requirements. As required by
the Paperwork Reduction Act of 1995,
44 U.S.C. 3507(d), the Commission has
submitted a copy of the new rule and
rule amendments to the Office of
Management and Budget (OMB) for its
review. No comments were received in
response to the Commission’s invitation
in the proposed rules to comment on
any potential paperwork burden
associated with this regulation.

C. Cost-Benefit Analysis

Section 15(a) of the Act, as amended
by Section 119 of the CFMA, requires
the Commission to consider the costs
and benefits of its action before issuing
a new regulation under the Act. By its
terms, Section 15(a) as amended does
not require the Commission to quantify
the costs and benefits of a new
regulation or to determine whether the
benefits of the regulation outweigh its
costs. Rather, Section 15(a) simply
requires the Commission to “‘consider
the costs and benefits” of its action.

Section 15(a) of the Act further
specifies that costs and benefits shall be
evaluated in light of five broad areas of
market and public concern: protection
of market participants and the public;
efficiency, competitiveness, and
financial integrity of futures markets;
price discovery; sound risk management
practices; and other public interest
considerations. Accordingly, the
Commission could in its discretion give
greater weight to any one of the five
enumerated areas and could in its

305 U.S.C. 601 et seq.

3147 FR 18618 (April 30, 1982).

3247 FR at 18619.

3366 FR 45604, 45609 (Aug. 29, 2001).

discretion determine that,
notwithstanding its costs, a particular
rule was necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

The new rule and rule amendments
are intended to provide greater
flexibility for FCMs, DCOs, and their
customers in their methods of doing
business. The Commission is
considering the costs and benefits of
these rules in light of the specific
provisions of Section 15(a) of the Act:

1. Protection of market participants
and the public. To protect market
participants and the public, the rule
requires that depositories used to hold
customer funds meet certain
requirements to assure that customer
funds are dealt with properly.
Additionally, the rule includes a new
framework to the bankruptcy appendix
to protect customer funds held in U.S.
dollars in the U.S. from being diluted if
there is an insufficiency in the funds
held outside the U.S. or in a currency
other than U.S. dollars due to the
sovereign action of a foreign government
or court.

2. Efficiency and competition. The
rules are expected to benefit
competition and market efficiency. The
rule will help to facilitate continued
international growth of the futures
industry by permitting customer funds
to be denominated in currencies other
than U.S. dollars and to be held in
offshore depositories.

3. Financial integrity of futures
markets and price discovery. The rule
should have no effect, from the
standpoint of imposing costs or creating
benefits, on the financial integrity or
price discovery function of the futures
and options markets.

4. Sound risk management practices.
The Commission in adopting the rule
and amendments has included risk-
limiting features, such as requiring
FCMs and DCOs to maintain sufficient
funds to meet obligations in each
currency, and requiring depositories to
meet certain criteria, including signing
an acknowledgment regarding the
segregation requirements under the Act
and Commission rules, to minimize the
risks to customer funds.

5. Other public interest
considerations. The rule and
amendments contained herein offer
greater opportunity for taking full
advantage of contracts being offered by
domestic designated contract markets
and registered DTF's and the ever
increasing internationalization of the
futures industry, while establishing
safeguards for customer funds.
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After considering these factors, the
Commission has determined to adopt
the rule and amendments discussed
above. The Commission invited public
comment on its application of the cost-
benefit provision. The Commission did
not receive any comments regarding the
application of the cost-benefit provision.

List of Subjects
17 CFR Part 1

Brokers, Commodity Futures,
Consumer protection.

17 CFR Part 30

Commodity Futures, Consumer
Protection

17 CFR Part 190

Bankruptcy, Reporting and
recordkeeping requirements.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 2(a)(1)(A), 4d, 8a(5),
and 20, 7 U.S.C. 2(a)(1)(A), 6d, 12a(5),
and 24, and 11 U.S.C. 362, 546, 548, 556
and 761-766, the Commission hereby
amends Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6a, 6b, 6c,
6d, 6e, 6f, 6g, 6h, 6i, 6, 6k, 61, 6m, 6n, 60,
6p, 7,7a,7b, 8,9, 12, 12a, 12c, 13a, 13a-1,
16, 16a, 19, 21, 23, and 24, as amended by
the Commodity Futures Modernization Act of
2000, Appendix E of Pub. L. 106-554, 114
Stat. 2763 (2000).

2. Section 1.32 is amended by revising
paragraph (a) introductory text to read
as follows:

§1.32 Segregated account; daily
computation and record.

(a) Each futures commission merchant
must compute as of the close of each
business day, on a currency-by-currency

basis:
* * * * *

3. Section 1.49 is added to read as
follows:

§1.49 Denomination of customer funds
and location of depositories.

(a) Definitions. For purposes of this
section:

(1) Money center country. This term
means Canada, France, Italy, Germany,
Japan, and the United Kingdom.

(2) Money center currency. This term
means the currency of any money center
country and the Euro.

(b) Permissible denominations of
obligations. (1) Subject to the terms and
conditions set forth in this section, a
futures commission merchant’s
obligations to a customer shall be
denominated:

(i) In the United States dollar;

(ii) In a currency in which funds were
deposited by the customer or were
converted at the request of the customer,
to the extent of such deposits and
conversions; or

(iii) In a currency in which funds
have accrued to the customer as a result
of trading conducted on a designated
contract market or registered derivatives
transaction execution facility, to the
extent of such accruals.

(2)(1) A futures commission merchant
shall prepare and maintain a written
record of each transaction converting
customer funds from one currency to
another.

(ii) A written record prepared under
paragraph (b)(2)(i) of this section must
include the date the transaction was
executed, the currencies converted, the
amount converted, and the resulting
amount.

(iii) The information required under
paragraph (b)(2)(ii) of this section must
be provided to the customer upon the
customer’s request.

(c) Permissible locations of
depositories. (1) Unless a customer
provides instructions to the contrary, a
futures commission merchant or a
derivatives clearing organization may
hold customer funds:

(i) In the United States;

(ii) In a money center country; or

(iii) In the country of origin of the
currency.

(2) A futures commission merchant or
derivatives clearing organization may
hold customer funds outside the United
States, in a jurisdiction that is not a
money center country, or the country of
origin of the currency only to the extent
authorized by the customer, provided,
that the futures commission merchant or
derivatives clearing organization must
make and maintain a written record of
such authorization. Notwithstanding the
foregoing, in no event shall a futures
commission merchant or a derivatives
clearing organization hold customer
funds in a restricted country subject to
sanctions by the Office of Foreign Assets
Control of the U.S. Department of
Treasury.

(d) Qualifications for depositories. (1)
To hold customer funds required to be
segregated pursuant to the Act and
§§1.20 through 1.30, 1.32 and 1.36, a
depository must provide the depositing
futures commission merchant or
derivatives clearing organization with
the appropriate written

acknowledgment as required under
§§1.20 and 1.26.

(2) A depository, if located in the
United States, must be:

(i) A bank or trust company;

(ii) A futures commission merchant
registered as such with the Commission;
or

(iii) A derivatives clearing
organization.

(3) A depository, if located outside the
United States, must be:

(i) A bank or trust company:

(A) That has in excess of $1 billion of
regulatory capital; or

(B) Whose commercial paper or long-
term debt instrument or, if a part of a
holding company system, its holding
company’s commercial paper or long-
term debt instrument, is rated in one of
the two highest rating categories by at
least one nationally recognized
statistical rating organization;

(ii) A futures commission merchant
that is registered as such with the
Commission; or

(iii) A derivatives clearing
organization.

(e) Segregation requirements. (1) Each
futures commission merchant and each
derivatives clearing organization must,
as of the close of each business day,
hold in segregated accounts on behalf of
commodity or option customers:

(i) Sufficient United States dollars,
held in the United States, to meet all
United States dollar obligations; and

(ii) Sufficient funds in each other
currency to meet obligations in such
currency.

(2) Notwithstanding paragraph
(e)(1)(ii) of this section, assets
denominated in one currency may be
held to meet obligations denominated in
another currency as follows:

(i) United States dollars may be held
in the United States or in money center
countries to meet obligations
denominated in any other currency; and

(ii) Funds in money center currencies
may be held in the United States or in
money center countries to meet
obligations denominated in currencies
other than the United States dollar.

(3) Each futures commission merchant
and each derivatives clearing
organization shall make and maintain
records sufficient to demonstrate
compliance with this paragraph (e).

PART 30—FOREIGN FUTURES AND
FOREIGN OPTIONS TRANSACTIONS

4. The authority citation for Part 30
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6, 6¢ and 12a,
unless otherwise noted.

5. Section 30.7 is amended by revising
paragraph (c) to read as follows:
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§30.7 Treatment of foreign futures or
foreign options secured amount.
* * * * *

(c)(1) The separate account or
accounts referred to in paragraph (a) of
this section must be maintained under
an account name that clearly identifies
them as such, with any of the following
depositories:

(i) A bank or trust company located in
the United States;

(ii) A bank or trust company located
outside the United States:

(A) That has in excess of $1 billion of
regulatory capital; or

(B) Whose commercial paper or long-
term debt instrument or, if a part of a
holding company system, its holding
company’s commercial paper or long-
term debt instrument, is rated in one of
the two highest rating categories by at
least one nationally recognized
statistical rating organization; or

(C) As designated;

(iii) A futures commission merchant
registered as such with the Commission;

(iv) A derivatives clearing
organization;

(v) A member of any foreign board of
trade; or

(vi) Such member or clearing
organization’s designated depositories.

(2) Each futures commission merchant
must obtain and retain in its files for the
period provided in § 1.31 of this chapter
an acknowledgment from such
depository that it was informed that

Shortfall Percentage =

B. Allocation of Losses Not Attributable to
Sovereign Action

1. Reduce each customer’s claim by the
Shortfall Percentage.

II. Reduction in Claims for Sovereign Loss

A. Determination of Losses Attributable to
Sovereign Action (“‘Sovereign Loss”)

1. If any portion of a customer’s claim is
required to be kept in U.S. dollars in the U.S.,
that portion of the customer’s claim is not
exposed to Sovereign Loss.

2. If any portion of a customer’s claim is
authorized to be kept in only one location
and that location is:

a. The U.S. or a location in which there is
no Sovereign Loss, then that portion of the
customer’s claim is not exposed to Sovereign
Loss.

b. A location in which there is Sovereign
Loss, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

3. If any portion of a customer’s claim is
authorized to be kept in only one currency
and that currency is:

a. U.S. dollars or a currency in which there
is no Sovereign Loss, then that portion of the

such money, securities or property are
held for or on behalf of foreign futures
and foreign options customers and are
being held in accordance with the

provisions of these regulations.
* * * * *

PART 190—BANKRUPTCY

6. The authority citation for Part 190
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4a, 6¢, 6d, 6g, 7,
7a, 12,19, 23, and 24, and 11 U.S.C. 362, 546,
548, 556 and 761-766, unless otherwise
noted.

7. Part 190 is amended by revising at
the end of Appendix B, Framework 2 to
read as follows:

Appendix B to Part 190—Special
Bankruptcy Distributions

* * * * *

Framework 2—Special Allocation of
Shortfall to Customer Claims When
Customer Funds are Held in a Depository
Outside of the United States or in a Foreign
Currency

The Commission has established the
following allocation convention with respect
to customer funds segregated pursuant to the
Act and Commission rules thereunder held
by a futures commission merchant (“FCM”)
or derivatives clearing organization (“DCO”’)
in a depository outside the United States
(“U.S.”) or in a foreign currency. The
maintenance of customer funds in a
depository outside the U.S. or denominated

in a foreign currency will result, in certain
circumstances, in the reduction of customer
claims for such funds. For purposes of this
proposed bankruptcy convention, sovereign
action of a foreign government or court
would include, but not be limited to, the
application or enforcement of statutes, rules,
regulations, interpretations, advisories,
decisions, or orders, formal or informal, by a
federal, state, or provincial executive,
legislature, judiciary, or government agency.
If an FCM enters into bankruptcy and
maintains customer funds in a depository
located in the U.S. in a currency other than
U.S. dollars or in a depository outside the
U.S., the following allocation procedures
shall be used to calculate the claim of each
customer.

I. Reduction in Claims for General Shortfall

A. Determination of losses not attributable to
sovereign action

1. Convert each customer’s claim in each
currency to U.S. Dollars at the exchange rate
in effect on the Final Net Equity
Determination Date, as defined in § 190.01(s)
(the “Exchange Rate”).

2. Determine the amount of assets available
for distribution to customers. In making this
calculation, include customer funds that
would be available for distribution but for the
sovereign action.

3. Convert the amount of assets available
for distribution to U.S. Dollars at the
Exchange Rate.

4. Determine the Shortfall Percentage that
is not attributable to sovereign action, as
follows:

customer’s claim is not exposed to Sovereign
Loss.

b. A currency in which there is Sovereign
Loss, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

4. If any portion of a customer’s claim is
authorized to be kept in more than one
location and:

a. There is no Sovereign Loss in any of
those locations, then that portion of the
customer’s claim is not exposed to Sovereign
Loss.

b. There is Sovereign Loss in one of those
locations, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

c. There is Sovereign Loss in more than
one of those locations, then an equal share
of that portion of the customer’s claim will
be exposed to Sovereign Loss in each such
location.

5. If any portion of a customer’s claim is
authorized to be kept in more than one
currency and:

a. There is no Sovereign Loss in any of
those currencies, then that portion of the

_ [Total Customer Assets %
Hrotal Customer Claims

customer’s claim is not exposed to Sovereign
Loss.

b. There is Sovereign Loss in one of those
currencies, then that entire portion of the
customer’s claim is exposed to Sovereign
Loss.

c. There is Sovereign Loss in more than
one of those currencies, then an equal share
of that portion of the customer’s claim will
be exposed to Sovereign Loss.

B. Calculation of Sovereign Loss

1. The total Sovereign Loss for each
location is the difference between:

a. The total customer funds deposited in
depositories in that location and

b. The amount of funds in that location
that are available to be distributed to
customers, after taking into account any
sovereign action.

2. The total Sovereign Loss for each
currency is the difference between:

a. The value, in U.S. dollars, of the funds
held in that currency on the day before the
sovereign action took place and

b. The value, in U.S. dollars, of the funds
held in that currency on the Final Net Equity
Determination Date.
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C. Allocation of Sovereign Loss
1. Each portion of a customer’s claim exposed to Sovereign Loss in a location will be reduced by:

Portion of the customer' s claim exposed to loss in that location
All portions of customer claims exposed to loss in that location

2. Each portion of a customer’s claim exposed to Sovereign Loss in a currency will be reduced by:

Total Sovereign Lossx

Portion of the customer' s claim exposed to loss in that currency
All portions of customer claims exposed to lossin that currency

Total Sovereign Lossx

3. A portion of a customer’s claim exposed with Section II.1 above) (‘“Total
to Sovereign Loss in a location or currency

will not be reduced below zero. (The above
calculations might yield a result below zero

where the FCM kept more customer funds in

a location or currency than it was authorized
to keep.)

4. Any amount of Sovereign Loss from a
location or currency in excess of the total
amount of funds authorized to be kept in that
location or currency (calculated in accord

kept outside the U.S., or in curr

claim reduced by the following

(rhis customer' stotal claim — The portion of this Customer' s claim

Total Excess Sovereian Lossx E‘] required to be kept in U.S. dollars, inthe U.S. Dg
g O Total customer claims— Total of all customer claims O

H required to be kept in U.S. dollars, inthe U.S.

B

Excess

Sovereign Loss”) will be divided among all
customers who have authorized funds to be

encies other

than U.S. dollars, with each such customer

amount:

The following examples illustrate the Location(s) . Actual asset
operation of this convention. customer has Location balance
Customer Claim consented to
Example 1. No shortfall in any location. having funds  U.S. ..o, $50
held UK. ... £300
UK. oo 50
$50 | U.S. GEIMANY oo, 50
50 | UK. .
50 | Germany Note: Conversion Rates: 1 = $1; £1=$1.5.
£300 | U.K. Convert each customer’s claim in each

currency to U.S. Dollars:

. Conversion Claim in U.S.
Customer Claim rate dollars
$50 1.0 $50
50 1.0 50
50 1.0 50
£300 15 450
I ] = S U SRRSO 600.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tlljgltgh;)or\t/f_all Amount actu-
rate dollars action percent- : : ally available
age ereign action
U.S. e $50 1.0 $50 $50
UK. .. £300 15 450 450
U.K. 50 1.0 50 50
G 50 1.0 50 50
TOtAl oo | e | e 600.00 | .cvveiriiieeieies 0 600.00
There are no shortfalls in funds held in any location. Accordingly, there will be no reduction of customer claims.
Claims:
Claim in U.S. .
Allocation of
dollars after al- :
shortfall due to | Claim after all
Customer 'Ogg\ﬁ?e?gonn' sovereign ac- reductions
shortfall tion
A L L h e b b E bbb bbbt h bt $50 $0 $50
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Claim in U.S. .
Allocation of
dollars after al- :
shortfall due to | Claim after all
Customer Ioscg\icrieingonn- sovereign ac- reductions
shortfall tion
2 J TSP P T TP TP T PSSO PP PP PPN 50 0 50
O PP UPPP SO PPPRPTN 50 0 50
5 L PP PO PP PPPUP PP 450 0 450
Lo T TSSO T TSR TP T PPOUSPRPRTPPRPROPOON 600.00 0.00 600.00

Example 2. Shortfall in funds held in the U.S.

Customer Claim Location(s) customer has consented to having funds held
A $100 | U.S.
B s 50 | U.K.
C 100 | U.K., Germany, or Japan
Actual
Location asset bal-
ance
LS T ST TP TP PP P TR OP PSPPI $50
L6 T ST T PSP TP RTT PSP O TR PPR TR PPN 100
(1= 10 0= 0| PP UPRUPPRN 50

Note: Conversion Rates: 1=$1.

Reduction in Claims for General Shortfall

There is a shortfall in the funds held in the U.S. such that only %2 of the funds are available.

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conversion Claim in US$
rate
$100 1.0 $100
50 1.0 50
100 1.0 100
................................................ 250.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tﬂgltghg\tf"" Amount actu-
rate dollars action percent- p - ally available
age ereign action
U S e $50 1.0 $50.00 | covieiiiiieieees | e $50
UKL e 100 1.0 L00 | e | e 100
GEIMANY ..ottt 50 1.0 50 | o | e $50
TOtAl e | e | e 200.00 | oo | e 200.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1 —200/250) = (1 —80%) = 20%.

Reduce each customer’s claim by the Shortfall Percentage:

Claim in U.S.

Allocated
Customer Claim in US$ | shortfall (non- dlggggdagﬁgr"’t‘!'
sovereign) fall
NP PP P PP PPT S PPPPPRTP $100 $20.00 $80.00
= PP PP PP PP RPPTP S PPPPP 50 10.00 40.00
LT P PO PRT TP 100 20.00 80.00
LI ] = L PR 250.00 50.00 200.00

Reduction in Claims for Shortfall Due to Sovereign Action

There is no shortfall due to sovereign action. Accordingly, the customer claims will not be further reduced.
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Claims After Reductions

Claim in U.S.
dollars after al-

Allocation of
shortfall due to

Claim after all

Customer located non- : :
sovereign sovert%%n ac- reductions
shortfall
A e e et eeeeeeetteeeeeeeetaeeeeeeetttaaeeeeetttaeeeetettaaaetettaaaarrrraaaaaes $80 | o, $80.00
= USROS 40 | i 40.00
ot e et e e eeeeeeeeeeeeeeetaaeeeeeeettaeeeeeeettaneeeeeetteaeeetetaaeaeret e aaerrra 80 | i, 80.00
B o ] 7= | 200.00 0 200.00

Example 3. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, not due to sovereign action.

Customer Claim Location(s) customer has consented to having funds held
$150 | U.S.
100 | U.K.
50 | Germany
$100 | U.S.
100 | U.K. or Germany
Actual
Location asset bal-
ance
$250
50
100

Note: Conversion Rates:

1=9%1.
Reduction in Claims for General Shortfall

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conversion Claim in US$
rate
A et te et et e e ettt —e et e ettt atee i —eateeateeatee e teeateeateaateeeteeareeantes $150 1.0 $150
B ottt ettt e —eeete e e —eeheeate ettt abeeateeeteeaateabeeatteeabeeaheeeteeabeeateearreeaaeeanreenes 100 1.0 100
[ PPPUPPR 50 1.0 50
D ettt et —eeete e teeeheeate e ettt e teeeteeeteeaateateeahteeaheeateeateeabeeateeereeaaeeareenes $100 1.0 100
0 PPN 100 1.0 100
TOLAL ettt — s aaaaaaaiaeaseaaaeasaaaaaeaaaaaaaaaaeees | teereeeeeeeeeeeeeeeaeees | teereeeeeeeeeeeeeeeeeens 500.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A((:jtlthgltghsoor\t/f?II Amount actu-
rate dollars actlonaggrcent- ereign action ally available
US. $250 1.0 $250 | o | e $250
50 1.0 50 50
100 1.0 100 100
................................................ 400.00 | .coociiiiiiiee 0 400.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1 —

Reduce each customer’s claim by the shortfall percentage:

400/500) = (1—80%) = 20%.

Claim in U.S.

Allocated

Customer Claim in US$ | shortfall (non- dlggg{zdazﬁgr?!'

sovereign) fall
OO O PP PRRRRT $150 $30.00 120.00
100 20.00 80.00
50 10.00 40.00
200 40.00 160.00
TOMAI et 500.00 100.00 400.00
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Reduction in Claims for Shortfall Due to Sovereign Action

There is no shortfall due to sovereign action. Accordingly, the claims will not be further reduced.

Claims After Reductions

Customer

Claim in U.S.
dollars after al-
located non-

Allocation of
shortfall due to
sovereign ac-

Claim after all
reductions

sovereign :
shortfall Rl
A e e e e et —e e a——ee e ittt e et eeeateee e e teeeaa—ee e e areeeabeeeaatteeeaatteeeaneeeeaneeeane $120.00 $120
80.00 80
ettt e e et ee e —— e e ——e e e ———eea———e e ——eean—ee e ot —ee e Rttt e e Ee et e ateeeeanteeeenateeeaneeeennraeeannteeennnees 40.00 40
SRS 160.00 160
Total 400.00 0 400

Example 4. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action.

Customer Claim Location(s) where customer has consented to have funds held
$50 | U.S.
50 | UK.
50 | Germany
$100. | U.S.
100 | U.K. or Germany
Actual
Location asset bal-
ance
[0 TSSOSO PRRT R OPPRP $150
100
100

1=$1; ¥1= $0.01, £1= $1.5.

Reduction in Claims for General Shortfall

Notice: Conversion Rates:

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conr\g?(resion Claim in US$
$50 1.0 $50
50 1.0 50
50 1.0 50
$100 1.0 100
100 1.0 100
................................................ 350.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tb‘gltghg\t/f_a” Amount actu-
rate dollars action percent- : : ally available
age ereign action

US. $150 1.0 B150 | oo | e $150
100 1.0 O A 100

100 1.0 100 50% 50 50

................................................ 350.00 | oo 50.00 300.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1 —

Reduce each customer’s claim by the shortfall percentage:

350/350) = (1—-100%) = 0%.

Claim in U.S.

Allocated
Customer Claim in US$ | shortfall (non- Ollggggdazﬁgr"’t‘!'
sovereign) fall
RN $50 0 $50.00
50 0 50.00
50 0 50.00
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Claim in U.S.
Allocated
Customer Claim in US$ | shortfall (non- dlggg{gdazﬁgr?!'
sovereign) fall
5 TP PO 200 0 200.00
TOMAD .o 350.00 0.00 350.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, only 2 of the funds in Germany are available.
Presumed location of funds
Customer
U.S. U.K. Germany
.................. $50
100
TOTAD ettt bttt e e n 150.00 50.00 150.00

Calculation of the allocation of the shortfall due to sovereign action—Germany ($50 shortfall to be allocated):

Actual shortfall

Customer Allocation share Allocation share of actual shortfall allocated
$50/$150 | 33.3% of $50 $16.67
100/$150 | 66.7% of $50 33.33
L I0] - | U TP PRPRRRRRRIOt 50.00

Claims After Reductions:

Claim in U.S.
dollars after allo-

Allocation of
shortfall due to

Claim after all re-

Customer cated non-sov- sovereign action ductions
ereign shortfall from Germany
PSPPSR $50 | o $50
PP TP 50 |t 50
PP PET P PPPPPRRPTPIN 50 $16.67 33.33
| L OO TP PRTPPTPPPPI 200 33.33 166.67
101 £ SRS 350.00 50.00 300.00

Example 5. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action and a shortfall

in funds held in the U.S.

Customer Claim Location(s) customer has consented to having funds held
$100 | U.S.
50 | UK.
150 | Germany
$100 | U.S.
£300 | UK.
150 | U.K. or Germany
. Actual asset
Location balance
L 18 T PP PPPPRTP $100
L 8 PP PP PP T PP PP PP PPPPPPRTPN £300
L 8 PP PP PP PP UPPPPPRPP 200
(1T 00T | TP TP PSP PPPPPPPPPP 150

1=%1; £1=$1.5.
Reduction in Claims for General Shortfall

Conversion Rates:

Convert each customer’s claim in each currency to U.S. Dollars:

Customer

Conversion

Claim rate

Claim in US$

$100 1.0

$100
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Customer Claim Conr\éet(rasion Claim in US$
50 1.0 50
150 1.0 150
$100 1.0 100
£300 15 450
150 1.0 150
e | O PO P O P PO P OU SR UPURTPPPTO IPPTOPPUPOPPPPTON 1000.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A((:jtlljgltghsog\t/f_all Amount actu-
rate dollars actlonaggrcent- ereign action ally available

$100 1.0 $100 | oo | e $100

£300 15 450 450

200 1.0 200 200

150 1.0 150 0

................................................ 900.00 | oo 150.00 750.00

Determine the percentage of shortfall that is not attributable to sovereign action: Shortfall Percentage = (1-900/1000)= (1—90%) = 10%.

Reduce each customer’s claim by the shortfall percentage:

Claim in U.S.

Allocated
Customer Claim in US$ | shortfall (non- dlggg{:dagﬁggl'
sovereign) fall
OO PP PO PP P PPPPPRPP $100 $10.00 $90.00
50 5.00 45.00
150 15.00 135.00
700 70.00 63.00
LI ] = LR 1000.00 100.00 900.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, none of the money in Germany is available.
Presumed location of funds
Customer
U.S. U.K. Germany
BLOO0 | v | e
........................ $50 | e
................................................ $150
100 450 150
L1 ] = LSRR 200.00 500.00 300.00
Calculation of the allocation of the shortfall due to sovereign action Germany ($150 shortfall to be allocated):
. Allocation
Customer Allsorfgrtéon Share of ac- Actgl?écsenggfall
tual shortfall
TP PRPPUPPRTPTIN $150/$300 50% of $150 $75
LT TP PP P PP PPPTPRPPPP 150/$300 50% of $150 75
1o = PSP U PO PRR T UR PR PRRTTRN 150.00
Claims After Reductions
Claim in U.S. Allocation of
Customer dollars after allo- | shortfall due to | Claim after all re-
cated non-sov- sovereign action ductions
ereign shortfall from Germany
NP PP P TP $90 | o $90
A5 | e 45
135 $75 60
630 75 555
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Claim in U.S.
dollars after allo-

Allocation of
shortfall due to

Claim after all re-

Customer cated non-sov- sovereign action ductions
ereign shortfall from Germany
LI = L USRI 900.00 150.00 750.00

Example 6. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action, shortfall in funds
held outside the U.S., or in a currency other than U.S. dollars, not due to sovereign action, and a shortfall in funds held in the U.S.

Customer Claim Location(s) customer has consented to having funds held
$50 | U.S.
50 | U.K.
$20 | U.S.
50 | Germany
$100. | U.S.
£300 | U.K.
100 | U.K., Germany, or Japan
$80 | U.S.
¥10,000 | Japan
Actual
Location asset bal-
ance
$200
£200
100
50
¥10,000
Conversion Rates: £1 = $1; ¥1=$0.01, £1=$1.5.
Reduction in Claims for General Shortfall
Convert each customer s claim in each currency to U.S. Dollars:
Customer Claim Conversion Claim in US$
rate
$50 1.0 $50
50 1.0 50
$20 1.0 20
50 1.0 50
$100. 1.0 100
300 1.5 450
£100 1.0 100
$80 1.0 80
¥10,000 0.01 100
................................................ 1000.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion Assets in U.S. | to sovereign A%tﬂgltghg\tf"" Amount actu-
rate dollars action percent- erei ti ally available
age gn action
$200 1.0 $200 $200
£200 15 300 300
100 1.0 100 100
50 1.0 50 0
¥10,000 0.01 100 50
................................................ 750 | i, 100.00 650.00
Determine the percentage of shortfall that is not attributable to sovereign action:
Shortfall Percentage = (1-750/1000) = (1-75%) = 25%.
Reduce each customer’s claim by the shortfall percentage:
Claim in U.S.
Allocated
Customer Claim in U.S.$ | shortfall (non- dl(c))gg[Zdagﬁ:)ftl!-
sovereign) fall
T TP T TP P PP PP TRPTOPPPPPN $50 $12.50 $37.50
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Claim in U.S.
Allocated
Customer Claim in U.S.$ | shortfall (non- dlggg{gdazﬁgr?!'
sovereign) fall
50 12.50 37.50
70 17.50 52.50
650 162.50 487.50
180 45.00 135.00
e 1 | TSP P PO PR OPPRPN 1000.00 250.00 750.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, none of the money in Germany and only %2 of the funds in Japan are available.
Presumed location of funds
Customer
U.S. U.K. Germany Japan
B50 | o | e
........................ $50 | o
20 | s
100 450
80 |t | e,
TOLAD et 250.00 500.00

Calculation of the allocation of the shortfall due to sovereign action—Germany ($50 shortfall to be allocated):

: Allocation . Actual shortfall

Customer allocation share Allocation share of actual shortfall allocated
e e raea s $50/$100 | 50% Of $50 ..vvieiiiiieeiiie e $25
5 RSN 50/100 | 50% OF 50 ..ovvveviiieeiiiieeriie e 25
L1 ] - L O USROS 50

Japan ($50 shortfall to be allocated):

Actual shortfall

Customer Allocation share Allocation share of actual shortfall allocated
D et aes $50/$150 | 33.3% Of 50 ...vvvvvieeeeiiiiiieeee e $16.67
E oo 100/150 | 66.6% Of 50 ...ccovveeeiiieeciiee et 33.33
0] | O PR PSPRRNE 50.00

Claims After Reductions

Claim in US dol- Allocation of Allocation of
Customer lars after allo- shortfall due to shortfall due to | Claim after all re-
cated non-sov- soverign action | sovereign action ductions
ereign shortfall from Germany from Japan
PSRRI $37.50 37.50
37.50 37.50
52.50 27.50
D s 487.50 25 16.67 445.83
B et anean 135.00 | coovrveeereeee e 33.33 101.67
1o - S 750.00 50.00 50.00 650.00

Example 7. Shortfall in funds held outside the U.S., or in a currency other than U.S. dollars, due to sovereign action, where the FCM
kept more funds than permitted in such location or currency.

Customer Claim

Location(s) customer has consented to having funds held

UK.

Germany.

u.s.

U.K. or Germany.
u.s.

U.K.
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Location

Actual
asset bal-
ance

Conversion Rates: 1 = $1.

Reduction in Claims for General Shortfall

Convert each customer’s claim in each currency to U.S. Dollars:

Customer Claim Conversion Claim in US$
rate

$50 1.0 $50

50 1.0 50

50 1.0 50

50 1.0 50

100. 1.0 100

100 1.0 100

50 1.0 50

50 1.0 50

Lo ] 7= | L R 500.00

Determine assets available for distribution to customers, converting to U.S. dollars:

Shortfall due
Location Assets Conversion | Assets in U.S. | to sovereign A%tggltghs?or\t)‘?ll Amount actu-
rate dollars actlonag(;rcent— ereign action ally available
U.S. e $250 1.0 $250 | i | e $250
UKL e 50 1.0 B0 | i | e 50
GEeIMANY .oiiiiieeeeiiee e 200 1.0 200 100% 200 0
TOAl oo | e | e 500.00 | oooeerieieeien 200 300.00

Determine the percentage of shortfall that is not attributable to sovereign

Shortfall Percentage = (1-500/500) = (1-100%) = 0%.

Reduce each customer’s claim by the
shortfall percentage:

Allocated short- Claim in U.S.
Customer Claim in US$ fall (non-sov- dollars after allo-
ereign) cated shortfall
PSPPSR $50 $0 $50.00
100 0 100.00
50 0 50.00
200 0 200.00
100 0 100.00
LI = LT PP PR PR PRPRPRPPRN 500.00 0.00 500.00
Reduction in Claims for Shortfall Due to Sovereign Action
Due to sovereign action, none of the money in Germany is available.
Presumed location of funds
Customer
U.S. U.K. Germany
Ut $50
50 50
50
100 100
50 50
e 1 | T S USSR P PO PRSPPI 250.00 100.00 150.00
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Calculation of the allocation of the shortfall due to sovereign action—Germany ($200 shortfall to be allocated):

. . Actual shortfall
Customer Allocation share Allocation share of actual shortfall allocated
e $50/$150 | 33.3% Of $200 ...ccceviiiiiiiieeeeeee e $66.67
SRS $100/$150 | 66.7% Of 200 ....oeveiiieeiiieeeeiiee e $133.33
1] = O SS: $200.000

This would result in the claims of customers C and D being reduced below zero.
Accordingly, the claims of customer C and D will only be reduced to zero, or $50 for C and $100 for D. This results in a Total Excess

Shortfall of $50.

Allocation of Allocation of
Actual shortfall shortfall for cus- | shortfall for cus- To;ﬂofégﬁss
tomer C tomer D
722 0O SRS $50 $100 $50

This shortfall will be divided among the remaining customers who have authorized funds to be held outside the U.S. or in a currency

other than U.S. dollars.

Total claims of Allocation share
customers per- Portion of claim | (column B—C/col- . Actual total ex-
Customer mitting funds to | required to be int | umn B Total—all AIIocatlggcser;irir?gr?fgﬁjal total cess shortfall al-
be held outside the U.S. customer claims located
the U.S. in U.S.)
B o $100 $50 $50/$200 | 25% 0Of $50 ...ccvvvvieiiiiiiiiiene $12.50
50 0 @ 0
200 100 $100/200 | 50% of $50 .. 25
100 50 50/100 | 25% Of $50 ....ccvvvvvrecireerieiens 12.50
Total oo 450.00 50.00
1Claim already reduced to $0.
Claims After Reductions
Claim in U.S. Allocation of
Customer dollars after allo- shortfall due to | Allocation of total | Claim after all re-
cated non-sov- sovereign action | excess shortfall ductions
ereign shortfall Germany
A ettt e be e ae e eateebeearea s $50 $50.00
100 12.50 87.50
50 50 0
200 100 25 75.00
100 12.50 87.50
TOLAD ettt 500.00 150.00 50.00 300.00

Issued in Washington, DC on January 29,
2003, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 03—-2508 Filed 2—3-03; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 529

Certain Other Dosage Form New
Animal Drugs; Formalin Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Natchez Animal Supply Co. The
supplemental NADA provides for use of
formalin in a water bath for the control
of certain external parasites on finfish
and shrimp and for the control of
certain fungi on finfish eggs. Minor
corrections to the regulations are also
being made.

DATES: This rule is effective February 4,
2003.

FOR FURTHER INFORMATION CONTACT: Joan
C. Gotthardt, Center for Veterinary

Medicine (HFV-131), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-7571, e-
mail: jgotthar@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Natchez
Animal Supply Co., 201 John R. Junkin
Dr., Natchez, MS 39120, filed a
supplement to NADA 137-687 that
provides for use of formalin in a water
bath for the control of certain external
parasites on finfish and shrimp and for
the control of certain fungi on finfish
eggs. The supplemental NADA is
approved as of November 25, 2002, and
the regulations are amended in 21 CFR
529.1030 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
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20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 529

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 529 is amended as follows:

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.
§529.1030 [Amended]

2. Section 529.1030 Formalin solution
is amended as follows:

(a) In the section heading and in
paragraph (a) by removing the word
“solution” following the word
“Formalin’’;

(b) By revising the introductory text of
paragraph (b);

(c) In paragraph (b)(1) by removing
“No. 050378” and by adding in its place
“Nos. 049968 and 050378”’;

(d) In paragraph (b)(2) by removing
“Nos. 049968 and” and by adding in its
place “No.”;

(e) In paragraph (d)(2)(i), in the table,
in the heading to the second column, by
adding ““daily” after “1 hour”’; and

(f) In paragraph (d)(2)(iv), in the first
column in the table by removing “¢F”
each time it occurs and by adding in its
place “°F”.

The revision is to read as follows:

§529.1030 Formalin.

* * * * *

(b) Sponsors. See sponsors in
§510.600(c) of this chapter for uses as
in paragraph (d) of this section.

* * * * *

Dated: January 21, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03-2601 Filed 2—3-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 522
[BOP-1110-1]
RIN 1120-AB08

Admission and Orientation Program:
Removal From Rules

AGENCY: Bureau of Prisons, Justice.
ACTION: Interim final rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) removes its rules on
the Admission and Orientation Program
from the CFR. We intend this
amendment to streamline our
regulations by removing internal agency
management procedures that need not
be stated in regulation.

DATES: This rule is effective February 4,
2003. Please send comments on this
rulemaking by April 7, 2003.
ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons,
HOLC Room 754, 320 First Street, NW.,
Washington, DC 20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: In this
document, the Bureau of Prisons
(Bureau) removes its rules on the
Admission and Orientation Program by
reserving 28 CFR subpart E. Although
we are removing these rules from the
CFR, they will remain in Bureau policy
statements on the Admission and
Orientation Program.

Why Are We Making This Change?

We intend this change to streamline
our regulations by removing internal
agency management procedures that
need not be stated in regulation. In
doing this, we will be able to adjust our
Admission and Orientation program,
through policy instead of rules, to allow
us to provide more current information
more quickly to new inmates. Bureau
policy is a more appropriate vehicle

through which to provide instruction
and guidance to staff.

Admission and Orientation Program
Rules

The three rules in 28 CFR subpart E,
§§522.40, 522.41, and 522.43 contained
descriptions of the Bureau’s Admission
and Orientation Program. Although we
are removing these rules from the CFR,
we retain the language of these rules in
our Admission and Orientation policy,
which is an instructional document for
Bureau employees and institutional
staff.

Section 522.40 required institutions
and staff to “offer each newly
committed inmate an orientation to the
institution” which includes information
on the inmate’s rights, responsibilities,
obligations, and the institution’s
programs and disciplinary system.

Section 522.41 delineated Warden
and staff responsibility for conducting
the Admission and Orientation (A&Q)
program. This section required staff
involved in the A&O program to
develop an outline of information to
present during A&O and develop
written orientation materials. This
section also instructed staff to monitor
inmates with significant emotional
stress during A&O, so that the
institution could provide them with
appropriate assistance.

Section 522.42 contained guidelines
for institutions’ A&O programs,
including such details as location,
activities, and length of the program.

All of these rules consist of our
instruction and guidance to Bureau
staff. These rules relate solely to internal
agency management and practice, and
do not impose obligations or confer any
benefits upon our regulated entities (the
inmates) or the public.

Administrative Procedure Act

Because procedures relating to agency
management are exempt from the
rulemaking provisions of the
Administrative Procedure Act (5 U.S.C.
553), we are publishing this change as
an interim final rule.

The Administrative Procedure Act (5
U.S.C. 553) allows exceptions to notice-
and-comment rulemaking for “(A)
interpretive rules, general statements of
policy, or rules of agency organization,
procedure, or practice; or (B) when the
agency for good cause finds * * * that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”

This rulemaking is exempt from
normal notice-and-comment procedures
because these rules are general
statements of policy and relate only to
internal agency procedure and practice.
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The procedures that were in these
regulations will continue to exist,
unchanged, in our policy statement on
the Admission and Orientation Program.
Any requirement imposed on our staff
in these rules will remain a Bureau-
wide requirement in our policy.
Because this change maintains current
Bureau policy and practice while
eliminating rule text from the CFR, we
find that normal notice-and-comment
rulemaking is unnecessary. We are,
however, allowing the public to
comment on this rule change by
publishing it as an interim final rule.

Where To Send Comments

You can send written comments on
this rule to the Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., HOLC Room 754,
Washington, DC 20534.

We will consider comments received
during the comment period before
taking final action. We will try to
consider comments received after the
end of the comment period. In light of
comments received, we may change the
rule.

We do not plan to have oral hearings
on this rule. All the comments received
remain on file for public inspection at
the above address.

Executive Order 12866

This rule falls within a category of
actions that the Office of Management
and Budget (OMB) has determined not
to constitute “significant regulatory
actions” under section 3(f) of Executive
Order 12866 and, accordingly, it was
not reviewed by OMB.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under
Executive Order 13132, we determine
that this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation
and by approving it certifies that it will
not have a significant economic impact
upon a substantial number of small
entities for the following reasons: This
rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,

and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Plain Language Instructions

We want to make Bureau documents
easier to read and understand. If you
can suggest how to improve the clarity
of these regulations, call or write Sarah
Qureshi at the telephone number or
address listed above.

List of Subjects in 28 CFR Part 522

Prisoners.

Kathleen Hawk Sawyer,
Director, Bureau of Prisons.

Under the rulemaking authority
vested in the Attorney General in 5
U.S.C. 552(a) and delegated to the
Director, Bureau of Prisons, we are
amending 28 CFR part 522, chapter V,
subchapter B, as follows:

SUBCHAPTER B—INMATE ADMISSION,
CLASSIFICATION, AND TRANSFER

PART 522—ADMISSION TO
INSTITUTION

1. Revise the authority citation for 28
CFR part 522 to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 4161-4166 (Repealed in
part as to offenses committed on or after
November 1, 1987), 50065024 (Repealed
October 12, 1984, as to offenses committed
after that date), 5039; 28 U.S.C. 509, 510.

Subpart E—[Reserved]
2. Remove §§522.40 through 522.42
and reserve Subpart E.

[FR Doc. 03-2517 Filed 2—-3-03; 8:45 am]
BILLING CODE 4410-25-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 356
[Docket No. MARAD-2002-11984]
RIN 2133-AB46

Requirements to Document U.S. Flag
Fishing Industry Vessels of 100 Feet or
Greater in Registered Length and To
Hold a Preferred Mortgage on Such
Vessels

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Final rule.

SUMMARY: The Maritime Administration
(“MARAD, we, our, or us”) is amending
its regulations that implement the U.S.
citizenship requirements and mortgage
requirements set forth in the American
Fisheries Act of 1998 (““AFA”’) for
vessels of 100 feet or greater in
registered length for which a fishery
endorsement to the vessel’s
documentation is sought.

Section 2202 of the Supplemental
Appropriations Act, 2001, amended the
AFA on July 24, 2001. This rule
implements the new statutory
requirements for the owners of fishing
vessels, fish processing vessels and fish
tender vessels of 100 feet or greater in
registered length (collectively referred to
as “fishing industry vessels”), amends
the requirements to hold a preferred
mortgage on such fishing industry
vessels, and makes other minor
amendments to the regulations to
address issues that arose during the
early stages of MARAD’s
implementation of the new AFA
regulations.

DATES: Effective Date: March 6, 2003.
Compliance Date: Mortgagees and
mortgage trustees will not be required to
comply with the new requirements of
this final rule until April 1, 2003.
ADDRESSES: The complete file for this
rule is available for inspection with the
Docket Clerk, U.S. DOT Dockets, Room
PL-401, Department of Transportation,
400 7th St., SW., Washington, DC
20590-0001, between 10 a.m. and 5
p.m., e.t.,, Monday through Friday,
except federal holidays. You may also
view the comments submitted to the
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docket via the Internet at http://
dms.dot.gov by using the search
function and entering the docket
number 11984.

FOR FURTHER INFORMATION CONTACT: ]ohn
T. Marquez, Jr. of the Office of Chief
Counsel at (202) 366—-5320. You may
send mail to John T. Marquez, Jr.,
Maritime Administration, Office of
Chief Counsel, Room 7228, MAR-222,
400 Seventh St., SW., Washington, DC
20590-0001, or you may send e-mail to
John.Marquez@marad.dot.gov.

SUPPLEMENTARY INFORMATION:
Background

The AFA imposed new citizenship
requirements for both the owners of
fishing industry vessels of 100 feet or
greater in registered length as well as
entities that hold a preferred mortgage
on such vessels. The AFA raised the
U.S. citizen ownership and control
standard for U.S. flag fishing industry
vessels operating in U.S. waters from a
controlling interest standard (greater
than 50%) to a 75 percent interest
requirement as set forth in section 2(c)
of the Shipping Act, 1916, as amended
(“1916 Act”). In addition to the
requirements of section 2(c) of the 1916
Act, the AFA specifically delineated
certain criteria for purposes of
determining whether “control” of the
owner of a fishing industry vessel is
vested in citizens of the United States.

Section 202(b) of the AFA also
imposed new requirements to hold a
preferred mortgage on fishing industry
vessels of 100 feet or greater by
amending the definition of “preferred
mortgage” at 46 U.S.C. 31322(a)(4) with
respect to such vessels. Section
31322(a)(4) of title 46, United States
Code, as amended by the AFA on
October 21, 1998, defined a preferred
mortgage with respect to a fishing
industry vessel of 100 feet or greater as
one that is held by a mortgagee that: (1)
Is a person that meets the 75% U.S.
citizen ownership and control standard
for fishing industry vessels under 46
U.S.C. 12102(c); (2) is a State or
Federally chartered financial institution
that satisfies the controlling interest
criteria of section 2(b) of the Shipping
Act, 1916, 46 U.S.C. 802(b); or (c) is a
person that complies with the mortgage
trustee provisions of 46 U.S.C.
12102(c)(4).

As the October 1, 2001, effective date
of the AFA approached, it became
apparent that many traditional lenders
in the fishing industry were having
difficulty either complying with or
demonstrating that they complied with
the new standards to hold a preferred
mortgage. Therefore, Congress amended

the requirements to broaden the
category of lenders that will qualify to
hold a preferred mortgage on fishing
industry vessels of 100 feet or greater
and to limit the extent to which a
demonstration of U.S. citizenship would
be required.

Section 2202(b) of the Supplemental
Appropriations Act, 2001, Pub. L. 107-
20, amended the definition of “preferred
mortgage” at 46 U.S.C. 31322(a)(4) with
respect to fishing industry vessels of 100
feet or greater. As amended, 46 U.S.C.
31322(a)(4), defines a preferred
mortgage with respect to such vessels as
a mortgage that has as its mortgagee:

(1) A person eligible to own a vessel
with a fishery endorsement under 46
U.S.C. 12102(c);

(2) A State or Federally chartered
financial institution that is insured by
the Federal Deposit Insurance
Corporation;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code (12 U.S.C. 2001 et seq.);

(4) A commercial fishing and
agriculture bank established pursuant to
State law;

(5) A commercial lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a) of this title; or

(6) A mortgage trustee that complies
with the requirements of 46 U.S.C.
31322(f).

In addition, the amendments to the
AFA defined the terms “commercial
lender” and “lending syndicate’” and
relocated the mortgage trustee
provisions from 46 U.S.C. 12102(c)(4) to
46 U.S.C. 31322(f).

In order to ensure that MARAD would
have time to implement new regulations
related to the eligibility of lenders to
hold a preferred mortgage on fishing
industry vessels, Congress delayed the
effective date of 46 U.S.C. 31322(a), as
amended by section 202(b) of the AFA
and section 2202 of the Supplemental
Appropriations Act, 2001, until April 1,
2003. MARAD was also directed not to
consider the citizenship status of a
lender, in its capacity as a lender, when
determining whether a vessel’s owner
complies with the requirements of 46
U.S.C. 12102(c) prior to April 1, 2003.
Accordingly, we suspended our review
of loan transactions in determining
whether a vessel owner qualifies as a
U.S. citizen until April 1, 2003, when
the new requirements become effective.

Finally, section 2202(e) of the
Supplemental Appropriations Act,
2001, included changes to section 213(g)
of the AFA. As originally enacted,
section 213(g) of the AFA stated that if
the requirements of 46 U.S.C. 12102(c)
or 46 U.S.C. 31322(a), as amended by

the AFA, were determined to be
inconsistent with the provisions of an
international investment agreement to
which the United States was a party
with respect to the owner or mortgagee
of a fishing industry vessel on October
1, 2001, the requirements of the AFA
would not apply to the owner or
mortgagee of that specific vessel to the
extent of the inconsistency. Congress
amended section 213(g) of the AFA to
change the date upon which an
ownership or mortgage interest was
required to be in place in order for an
owner or mortgagee to claim the
protection of an international
investment agreement. The date was
changed from October 1, 2001, to July
24, 2001.

We issued a notice of proposed
rulemaking on April 16, 2002, 67 FR
18547, that proposed amendments to
our regulations at 46 CFR part 356 and
requested comments from the public.
Seven commenters responded to the
NPRM.

Comments on the Proposed Rule
Subpart A—General Provisions

Section 356.3 Definitions

Section 356.3 has been amended by
adding several new terms to the
definitions, amending several existing
definitions and renumbering the
definitions accordingly. The three new
terms that have been added to the
definitions are ‘“‘commercial lender,”
“fishing industry vessel,” and “lender
syndicate.” The term “‘fishing industry
vessel” is a new term that is being
added to the regulation to refer to a
fishing vessel, fish tender vessel or fish
processing vessel as defined in § 356.3.
In the NPRM, we proposed to replace
the phrase “fishing vessel, fish
processing vessel, or fish tender vessel”
with the term “fishing industry vessel”
in sections and paragraphs that we were
amending. One commenter suggested
that we make this change throughout
part 356 in order to avoid confusion. We
agree with the commenter that use of
the term ““fishing industry vessel”
throughout part 356 would be preferred;
therefore, we have amended part 356 to
replace the phrases “fishing vessel, fish
processing vessel, or fish tender vessel”
and “fishing vessel, fish tender vessel,
or fish processing vessel” in each place
that either phrase appears with the term
“fishing industry vessel”.

The proposed definitions of
“commercial lender”” and “lender
syndicate” mirrored the definitions
provided by Congress in sections
2202(g) and (h), respectively, of the
Supplemental Appropriations Act,
2001. Although the proposed definition
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of lender syndicate tracked the language
of the statute, two commenters urged
that we provide some amplification in
the definition to indicate what powers
may be exercised under a trust
arrangement without the concurrence of
more than one beneficiary. The
definition of lender syndicate states that
it must be made up of four or more
entities with a beneficial interest, held
through an agent, under a trust
arrangement, established pursuant to 46
U.S.C. 31322(f), “no one of which may
exercise powers thereunder without the
concurrence of at least one other
unaffiliated beneficiary.” The
commenters suggested that the
definition be amended to clarify that an
agent can exercise routine
administrative functions associated with
the day-to-day administration of the
loan without the consent of multiple
beneficiaries, and that consent of more
than one beneficiary should only be
required to exercise substantive powers
such as decisions on how to proceed in
the event of default or bankruptcy,
release of collateral or guarantors, and
amendment or removal of loan
covenants.

We agree with the commenter that the
purpose of an agent is to handle routine
administrative matters for the lender
syndicate associated with the extension
of credit. Therefore, we have amended
the regulatory definition of lender
syndicate to clarify that “other than the
exercise by the agent of powers related
to routine administrative matters, none
of the entities in a lender syndicate may
exercise powers related to the lender
syndicate’s extension of credit without
the concurrence of at lease one other
unaffiliated beneficiary.” In addition,
we have stated in the definition that the
routine administrative powers include
those matters concerning the day-to-day
management of the extension of credit
such as monitoring compliance with
loan covenants, collateral inspections
and similar matters; however, more
substantive powers such as amending
loan and mortgage documents, releasing
guarantors or collateral, or
administering the loan in the event of a
default are not considered routine.

The definition of lender syndicate
does not define who may qualify as a
beneficiary; however, entities that plan
to form a lender syndicate are advised
that if they are engaged in the fishing
industry and have contractual
relationships with the vessel owner,
such as to purchase, process or market
the vessel’s catch, they may not use the
formation of a lender syndicate as a
means of avoiding MARAD review of
the mortgage trustee transaction and the
loan and mortgage covenants. Therefore,

if the beneficiaries of a lender syndicate
have such contractual relationships
with the vessel owner, we will review
the mortgage trustee arrangement,
including the loan and mortgage
covenants, to determine whether it
constitutes an impermissible transfer of
control.

Paragraph (3) under the definition of
“controlling interest”” has been deleted
because a State or Federally chartered
financial institution no longer has to
qualify as a U.S. citizen under the
controlling interest standard in order to
hold a preferred mortgage on a fishing
industry vessel.

The definition of the term “mortgage
trustee”” has been amended by removing
the requirement in paragraph (2) that a
mortgage trustee qualify as a U.S. citizen
and replacing that paragraph with
language requiring the mortgage trustee
to be eligible to hold a preferred
mortgage pursuant to 46 CFR
356.19(a)(1)—(4). This change expands
the definition of mortgage trustee to
encompass the broader range of parties
that are now eligible to serve as a
mortgage trustee.

The term “preferred mortgage” is
amended to track the definition of 46
U.S.C. 31322(a)(4), as amended. Part of
the definition states that a preferred
mortgage is one where the mortgagee is
a mortgage trustee that qualifies under
46 U.S.C. 31322(f) and 46 CFR 356.27—
31. One commenter suggested that this
definition could cause uncertainty with
respect to the use of mortgage trustees
because a violation of the regulations by
the mortgage trustee could endanger the
preferred status of the mortgage. The
commenter suggested that we amend the
definition to eliminate reference to the
statute and regulations and simply state
that a preferred mortgage is one where
the mortgagee is an approved mortgage
trustee. We intend for the preferred
status of the mortgage to be at risk if a
mortgage trustee fails to be in
compliance with the regulations;
however, we have addressed the
concerns of the commenter by clarifying
in § 356.27 that a mortgage trustee will
have an opportunity to cure a defect in
its approved status and by including a
provision for MARAD notification of
beneficiaries where there is a problem
with the mortgage trustee’s approved
status. The preferred status of the
mortgage will not be at risk until 30
days after notification of the beneficiary
that there is a problem with the
mortgage trustee’s approval.

The second sentence in the definition
of “non-citizen” has been deleted
because there is no longer any special
citizenship status for a State or
Federally chartered financial institution

that satisfies the controlling interest
requirements of section 2(b) of the
Shipping Act, 1916. Finally, the
definition of “trust” is amended to
conform the definition of a mortgage
trust to the new requirements for
mortgage trustees.

Section 356.5 Affidavit of U.S.
Citizenship

Paragraph 356.5(d) provides the form
of the affidavit of U.S. citizenship to be
used by a corporation. The form is
amended to add a new paragraph 6
which indicates that the vessel owner
has submitted the documents required
by 46 CFR 356.13 of MARAD’s
regulations. The existing paragraph 6 is
renumbered as paragraph 7. The
inclusion of this new paragraph in the
affidavit of U.S. citizenship was deemed
to be necessary to help ensure that
vessel owners have reviewed the
requirements and have submitted the
required documentation.

Section 356.7 Methods of Establishing
Ownership by United States Citizens

Paragraph 356.7(c)(1)(ii) has been
amended by removing the language that
applies the fair inference method to a
State or Federally chartered financial
institution that is acting as a preferred
mortgagee. The amendments to the AFA
deleted this standard for qualification as
a preferred mortgagee, so it was not
longer needed in the regulation.

Section 356.11 Impermissible Control
by a Non-Citizen

The NPRM proposed an amendment
to paragraph 356.11(a)(7) to clarify that
we would not consider impermissible
control to exist if the sale of a vessel is
caused through the exercise of loan or
mortgage covenants that are exercised
either (i) by an entity that has not been
approved as a U.S. citizen, but which is
otherwise eligible to hold a preferred
mortgage pursuant to 46 CFR
356.19(a)(2) through (5) or (ii) by an
approved mortgage trustee that is
exercising the loan or mortgage
covenants for a non-citizen or an entity
that does not qualify under
§ 356.19(a)(2) through (5), provided that
the Citizenship Approval Officer has
approved the use of such loan or
mortgage covenants. Several
commenters noted that this amendment
implies that review of loan documents
would be required in a mortgage trustee
arrangement where the beneficiary is a
commercial lender or lender syndicate,
contrary to the intent of the statutory
amendments to 46 U.S.C. 31322(f). We
did not intend to require mortgage and
loan documents related to loans from
lender syndicates and commercial
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lenders to be subject to MARAD review
where a mortgage trustee is being
utilized; therefore, we have specifically
excluded such review in other parts of
the regulations. We have also amended
paragraph 356.11(a)(7) to clarify that
loan and mortgage documents will not
be subject to review where a mortgage
trustee is holding a preferred mortgage
for the benefit of a commercial lender or
lender syndicate.

Section 356.13 Information Required
To Be Submitted by Vessel Owners

The NPRM proposed an amendment
to § 356.13(a) by clarifying in paragraph
(5) that financing documents will only
be required from entities that have not
been approved to hold a preferred
mortgage on fishing industry vessels or
that have not received general approval
for their loan documents pursuant to
§356.21. Several commenters noted that
this section implies that review of loan
documents may be required from
commercial lenders or lender syndicates
that are using an approved mortgage
trustee. Again, we did not intend to
include a review of financing
documents where a mortgage trustee is
holding a preferred mortgage for the
benefit of a commercial lender or lender
syndicate. Accordingly, we have added
language to paragraph 356.13(a)(5) to
specify that financing documents are
not required to be submitted if the
transaction is specifically exempted
under paragraph 356.19(d), which
specifically sets forth those preferred
mortgage transactions for which no
review of the loan or mortgage
documents is required.

A new element has also been added
to the list of material that vessel owners
are required to submit with their
affidavit of U.S. citizenship. For vessels
that exceed 165 feet in registered length,
750 gross registered tons (as measured
under 46 U.S.C. chapter 145) or 1900
gross registered tons (as measured under
the International Tonnage Convention,
46 U.S.C. chapter 143) or that have
engines capable of producing more than
3,000 horsepower, the vessel owner is
required to provide a statement
indicating whether the vessel meets
certain requirements set forth in
§ 356.47 in order to be eligible for
documentation with a fishery
endorsement. While this information
can be obtained by researching Coast
Guard files on specific vessels, it was
determined that we would not be able
to research the information in a timely
manner for all of the vessels that are
subject to these new restrictions.

Section 356.15 Filing of Affidavit of
U.S. Citizenship

Section 356.15 has been amended by
deleting paragraphs 356.15(a), (b), and
(c) that dealt with filing requirements
prior to October 1, 2001. It is no longer
necessary to maintain these
requirements in the regulations now
that the October 1, 2001, date has
passed. The remaining paragraphs have
been reordered in order to present the
requirements for filing an affidavit of
U.S. citizenship in a logical order.

A more significant amendment to
§356.15 is the addition of a new
paragraph (d) that allows vessel owners
or prospective vessel owners to request
a letter ruling to determine whether a
proposed ownership structure will meet
the requirements of the regulations and
allow the owner to document a vessel
with a fishery endorsement. In the
preamble to the final regulations (65 FR
44860, 4486566 (July 19, 2000)), we
stated that we would issue letter rulings
for vessel owners prior to June 1, 2001,
but that we did not plan to issue letter
rulings after October 1, 2001, because
letter rulings necessarily involve
hypothetical transactions and can
absorb an inordinate amount of time
and resources. While we continue to be
concerned about the burden on limited
resources that may be presented by
requests for letter rulings, we recognize
that the ability to obtain a letter ruling
before a transaction is finalized is
extremely useful to vessel owners and
other parties that are required to qualify
as U.S. citizens. Therefore, we have
amended the regulations to indicate that
we will continue to issue letter rulings
after October 1, 2001, to vessel owners
and other entities that are required to
qualify as U.S. citizens under these
regulations. If the process of issuing
letter rulings becomes too burdensome,
it may be necessary to reconsider this
position in the future.

Section 356.17 Annual Requirements
for Vessel Owners

The NPRM included a proposed
amendment to § 356.17 that would
delete the requirement for owners of
multiple fishing industry vessels to file
a certification prior to the renewal date
for the certificate of documentation for
each vessel. Therefore, a vessel owner
would be allowed to file one
consolidated affidavit of U.S.
citizenship on an annual basis for all of
its fishing industry vessels. One
commenter supported this amendment,
but suggested that we broaden the
language to clarify that if vessel owners
have the same ultimate common
ownership they may file a consolidated

affidavit. The commenter noted that
such an amendment would better
address the common practice in the
maritime industry where companies set
up separate subsidiaries to own
individual vessels. We agree with the
commenter and have amended
paragraph 356.17(b) to clarify that one
affidavit may be filed for multiple
vessels that have the same owner or
where the owners ultimately have the
same common ownership.

Section 356.19 Requirements To Hold
a Preferred Mortgage

Section 2202(b) of the Supplemental
Appropriations Act, 2001, amended 46
U.S.C. 31322(a)(4) by deleting from the
definition of a preferred mortgage for
fishing industry vessels of 100 feet or
greater a mortgage that is held by a
mortgagee that is a State or Federally
chartered financial institution that
meets the controlling interest
requirement of the 1916 Act. Section
2202(b) of the Supplemental
Appropriations Act also expanded the
definition of preferred mortgage for
fishing industry vessels by increasing
the universe of entities that can act as
the mortgagee. Accordingly, § 356.19
has been amended by deleting the
requirements to hold a preferred
mortgage in §§ 356.19(a)(2) through (d)
and by adding new language to
incorporate the new entities that will
qualify to hold a preferred mortgage.
The list of entities that will now qualify
to hold a preferred mortgage includes:
(1) Citizens of the United States who are
eligible under 46 U.S.C. 12102(c) to own
a vessel with a fishery endorsement; (2)
State or Federally chartered financial
institutions that are insured by the
Federal Deposit Insurance Corporation;
(3) farm credit lenders established under
title 12, chapter 23, of the United States
Code (12 U.S.C. 2001 et seq.); (4)
commercial fishing and agriculture
banks established pursuant to State law;
(5) commercial lenders organized under
the laws of the United States or of a
State and eligible to own a vessel under
46 U.S.C. 12102(a); and (6) mortgage
trustees that comply with the
requirements of 46 U.S.C. 31322(f) and
46 CFR 356.27—-356.31.

A new paragraph (b) has been added
to the section to describe the
information that the various entities
must submit to the Citizenship
Approval Officer so that a determination
can be made as to whether the entities
are qualified to hold a preferred
mortgage on a fishing industry vessel.
Several commenters suggested that the
proposed paragraph (b)(5) be amended
to clarify that there are different
requirements for a commercial lender to
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hold a preferred mortgage depending on
whether it is holding the mortgage
directly as a mortgagee or through a
mortgage trustee. We agree with the
commenters and have amended
paragraph (b) to clarify that a
commercial lender must demonstrate
that it is in the business of financing
and that it has a loan portfolio in excess
of $100 million, not more than 50
percent of which is to borrowers in the
commercial fishing industry. This
requirement applies whether the
commercial lender is holding the
preferred mortgage directly or is using a
mortgage trustee to hold the preferred
mortgage for its benefit. If a commercial
lender is holding a preferred mortgage
directly, it must also file an affidavit of
U.S. citizenship to demonstrate that it
qualifies as a documentation citizen
pursuant to 46 U.S.C. 12102(a).

We have also amended proposed
paragraph 356.19(b) to address the
required timing of submissions for a
mortgagee. A mortgagee, including a
mortgage trustee, that is holding a
preferred mortgage on a fishing industry
vessel prior to April 1, 2003, will be
required to demonstrate that it meets the
requirements of § 356.19(a) before the
next renewal date after April 1, 2003, for
the vessel’s certificate of
documentation. However, if a mortgagee
wishes to confirm that it is in
compliance with the requirements to
hold a preferred mortgage before the
certificate of documentation renewal
date for the vessel, the mortgagee may
request a letter ruling from the
Citizenship Approval Officer pursuant
to paragraph 356.19(e) at any time after
the publication of this regulation. A
mortgagee that wishes to enter into a
new preferred mortgage after April 1,
2003, will be required to demonstrate
that it meets the requirements of
§ 356.19(a) before it will be eligible to
obtain a preferred mortgage on a fishing
industry vessel.

Finally, several commenters noted
that more guidance is needed regarding
the form in which information must be
submitted in order for a mortgagee to
demonstrate that it is qualified to hold
a preferred mortgage directly and for a
lender syndicate or commercial lender
to demonstrate that it qualifies as such
an entity when it is using a mortgage
trustee to hold a preferred mortgage for
its benefit. We have set forth the
requirements in the regulations that
each entity must meet, and we have
amended paragraph 356.19(b) to state
that we will provide sample formats on
MARAD’s website the can be used for
the various entities to submit the
required information.

One commenter argued that the
requirements of proposed § 356.19(b)
are inconsistent with the Ship Mortgage
Act because the regulation requires
MARAD approval before a mortgage will
qualify as a preferred mortgage. The
commenter stated that the Ship
Mortgage Act, 46 U.S.C. 31322(a)(4)
does not require a mortgagee to
demonstrate its eligibility to hold a
preferred mortgage; therefore, the
requirements of § 356.19(b) are
inconsistent with the statute. Further,
the commenter stated that the mortgagee
has the most to lose by the loss of the
preferred status of its mortgage.
Consequently, the commenter believes
that self regulation by mortgagees would
be sufficient to ensure compliance with
the statute.

We do not agree with the commenter.
Requiring mortgagees to demonstrate
that they meet the requirements of the
statute is not inconsistent with statutory
requirements. The certification that
mortgagees would be required to submit
under § 356.19 is not complicated and
should not present a substantive or
administrative burden that would
hinder the ability of vessel owners to
obtain financing or that would restrict
the ability of a lender to obtain adequate
security for its loans. Therefore, we are
finalizing our proposed amendments to
§ 356.19 to require mortgagees to submit
certain information to the Citizenship
Approval Officer before they may obtain
a new preferred mortgage or in order to
maintain an existing preferred mortgage
on a fishing industry vessel.

A new paragraph (c) has also been
added to the regulations to require the
certification from paragraph (b) to be
submitted for each entity on an annual
basis for as long as the entity holds a
preferred mortgage on a fishing industry
vessel. The annual certification must be
filed at least 30 days prior to the annual
anniversary date of the original
approval. In order to address concerns
of some commenters regarding the loss
of the preferred status of a mortgage if
the mortgagee fails to file the annual
certification, we have amended
paragraph (c) to require the Citizenship
Approval Officer to notify a mortgagee
if it fails to submit the required annual
certification. The preferred status of the
mortgage will be maintained for 30 days
following the mailing date of the
delinquency notice.

A new paragraph (d) was also
proposed in the NPRM to make clear
that an entity, other than a mortgage
trustee, that is eligible to hold a
preferred mortgage on a fishing industry
vessel may exercise rights and
covenants under loan or mortgage
agreements and is not required to obtain

approval from MARAD. Several
commenters noted that this paragraph
was too narrow because it did not state
that a mortgage trustee may exercise
loan or mortgage covenants without
obtaining prior MARAD approval when
it is holding a preferred mortgage for the
benefit of an entity that is otherwise
qualified to hold a preferred mortgage or
for the benefit of a commercial lender or
lender syndicate. We agree with the
commenter and have revised paragraph
(d) to specifically set forth which
entities may exercise rights under loan
or mortgage covenants without
obtaining MARAD approval.

Several commenters suggested that
lenders should be allowed to request a
letter ruling in the same way that vessel
owners may request a letter ruling from
the Citizenship Approval Officer under
§ 356.15. We agree with the commenter
that letter rulings should be available to
lenders and mortgage trustees and have
added a new paragraph 356.19(e) that
will allow entities to request a letter
ruling from the Citizenship Approval
Officer to determine whether a mortgage
or mortgage trust arrangement will
comply with the requirements of 46 CFR
part 356. If a letter ruling is issued, the
date of the letter ruling may be deemed
to be the approval date of the
transaction and to be the required date
for the annual approval.

Section 356.21 General Approval of
Non-Citizen Lender’s Standard Loan or
Mortgage Agreements

Section 356.21 allowed non-citizen
lenders that were using a mortgage
trustee to get MARAD approval of their
standard loan or mortgage covenants.
The amendments to the AFA expanded
the class of lenders that may hold a
preferred mortgage directly to allow
various entities that do not qualify as
U.S. citizens to hold a preferred
mortgage directly. If the beneficiary
under a mortgage trust arrangement is
allowed to hold a preferred mortgage
directly, or qualifies as a commercial
lender or lender syndicate, no review of
the loan or mortgage covenants is
required, notwithstanding the fact that
the beneficiary may not qualify as a U.S.
citizen. Accordingly, the term “non-
citizen lender” is replaced with the term
“lender” throughout the section.

Several commenters noted that
paragraph 356.21(a) could be
interpreted to require review of standard
loan or mortgage agreements involving a
mortgage trustee and a beneficiary that
is either a commercial lender or lender
syndicate. We did not intend to imply
that MARAD review of such loan or
mortgage documents would be
mandated; therefore, we have amended
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paragraph 356.21(a) to clarify that the
approval of standard loan and mortgage
covenants is available for entities that
are not eligible to hold a preferred
mortgage directly and that do not
otherwise qualify as a commercial
lender or lender syndicate.

Finally, we amended paragraph (d) by
deleting the penalty imposed on the
owner of a fishing industry vessel if a
lender uses loan or mortgage covenants
that were not approved by the
Citizenship Approval Officer. Instead,
we have added language to indicate that
the Citizenship Approval Officer may
determine that the transaction results in
an impermissible transfer of control to
a non-citizen and that therefore, the
arrangement does not satisfy the
requirements to qualify as a preferred
mortgage. Furthermore, the lender will
lose its general approval and will be
required to obtain approval of its loan
and mortgage covenants on a case-by-
case basis in the future.

Section 356.23 Restrictive Loan
Covenants Approved for Use by Lenders

Section 356.23 has been amended by
deleting the term “non-citizen lender”
in the title and the body of the section
and substituting the term “lenders” in
its place. As noted above, the
amendments to the AFA have created a
class of lenders that may or may not
qualify as U.S. citizens, but who are
nevertheless eligible to hold a preferred
mortgage directly and to exercise
restrictive loan and mortgage covenants
without requiring approval from
MARAD. Accordingly, the term
“lender” has been substituted for “non-
citizen lender” throughout the section
because the approval of these restrictive
loan covenants is not required for all
“non-citizen lenders” but rather only for
those who do not meet the requirements
to hold a preferred mortgage directly.

Several commenters noted that as
proposed in the NPRM, the amendments
to paragraph 356.23(a) could be
interpreted to require MARAD review of
loan or mortgage covenants where a
commercial lender or lender syndicate
is using a mortgage trustee to hold the
preferred mortgage for its benefit. We
have therefore amended paragraph
356.23(a) to clarify that this section is
intended to apply to lenders that are not
otherwise exempt from MARAD review
of their loan or mortgage covenants
pursuant to paragraph 356.19(d).

Section 356.25 Operation of Fishing
Industry Vessels by Mortgagees

Paragraph 356.25(c) provides that a
mortgagee that is not eligible to own a
fishing industry vessel may operate the
vessel for a non-commercial purpose to

the extent necessary for the immediate
safety of the vessel or for repairs,
drydocking or berthing changes;
provided, that the vessel is operated
under the command of a citizen of the
United States and for no longer than 15
calendar days. One commenter
suggested that there is no need for an
iron-clad 15 day limit and that the
regulations should be amended to allow
a non-citizen mortgage trustee to operate
a vessel for longer than 15 days if the
Citizenship Approval Officer grants
approval. There is no need to amend
paragraph 356.25(c) because paragraph
356.25(b) already provides leeway for
the Citizenship Approval Officer to
grant written authorization for operation
of a vessel beyond what is specifically
allowed in paragraph 356.25(c).
Paragraph 356.25(b) states that, except
as provided in paragraph 356.25(c), the
vessel may not be operated for any
purpose without the prior written
approval of the Citizenship Approval
Officer. Therefore, if a mortgagee that is
not eligible to own a fishing industry
vessel wishes to operate such a vessel
for the purposes enumerated in
356.25(c) for a period in excess of 15
days, it may do so with written
authorization of the Citizenship
Approval Officer.

Section 356.27 Mortgage Trustee
Requirements

The mortgage trustee requirements
were amended to delete references to a
requirement that the mortgage trustee
demonstrate that it qualifies as a U.S.
citizen because mortgage trustees are no
longer required to qualify as a U.S.
citizen if they otherwise meet one of the
requirements of 46 U.S.C.
31322(a)(4)(A)—(E). Where references to
proving citizenship were included in
§356.27, we have substituted a
requirement that the mortgage trustee
supply the appropriate information to
demonstrate that it complies with the
requirements of 46 CFR 356.19(b)(1)—(5)
to be eligible to hold a preferred
mortgage on fishing industry vessels.

A new paragraph (4) was also added
to the trustee application which requires
the mortgage trustee to agree to furnish
the Citizenship Approval Officer with
copies of the trust agreement as well as
any other issuance, assignment or
transfer of an interest related to the
transaction if the beneficiary under the
trust arrangement is not a commercial
lender, a lender syndicate or an entity
eligible to hold a preferred mortgage
under 46 CFR 356.19(a)(1)—(5). This
submission is necessary so that the
Citizenship Approval Officer can make
a determination that the trust

arrangement does not result in an
impermissible transfer of control.

Several commenters noted that some
entities may be reluctant to qualify as a
mortgage trustee because of the risk of
liability that is imposed by paragraph
(d) of the mortgage trustee application,
which states that a mortgage trustee
“shall not assume any fiduciary duty in
favor of non-citizen beneficiaries that is
in conflict with any restrictions as
requirements of the regulation.” The
commenters suggested that paragraph
(d) be deleted. However, paragraph
356.27(e) provides for review by the
Citizenship Approval Officer of the form
of trust agreement to be used, and the
Citizenship Approval Officer will
review and approve the loan and
mortgage documents where the
beneficiary is not a commercial lender,
a lender syndicate or an entity
otherwise qualified to hold a preferred
mortgage. This review should limit the
liability exposure of a mortgage trustee;
therefore, we have decided to retain
paragraph (d) in the mortgage trustee
application.

One commenter suggested that the
requirement in paragraphs 356.27(c)(3)
and (g) to submit a copy of the mortgage
trustee’s articles of incorporation and
bylaws should be deleted as there is no
need to examine these documents
unless the mortgage trustee is seeking to
qualify as a U.S. citizen. The
requirement for a mortgage trustee that
is seeking to qualify as a U.S. citizen to
submit its articles of incorporation and
bylaws is addressed by reference to the
need to comply with § 356.19; therefore,
we have deleted paragraph 356.27(c)(3)
and paragraphs (a)(2) and (a)(3)(ii) of the
mortgage trustee application in
§356.27(g).

Several commenters remarked that the
beneficiaries under a trust agreement
have the most to lose if a mortgage
trustee fails to continue to qualify as a
mortgage trustee. Consequently, the
beneficiaries should be notified of the
mortgage trustee’s failure to qualify. We
agree with the commenters and have
added a new paragraph (a)(3)(iv) to the
mortgage trustee application at
§ 356.27(g). The new paragraph requires
mortgage trustees to provide the identity
and address of all beneficiaries for
which it is acting as mortgage trustee, so
that the Citizenship Approval Officer
can notify the beneficiaries if the
mortgage trustee fails to qualify under
the regulations.

Finally, one commenter suggested
that the proposed requirements of
§ 356.27 serve no apparent purpose and
that the requirements of the statute
should be self executing. The
commenter stated that there should be



5570

Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations

no requirement for MARAD approval of
mortgage trustees except in cases where
the mortgage trustee is holding a
preferred mortgage for the benefit of a
lender that is not qualified to hold a
preferred mortgage directly or that does
not qualify as a commercial lender or
lender syndicate. We disagree with the
commenter that the statutory
requirements for an entity to qualify as
a mortgage trustee must be self
executing. The AFA placed restrictions
on the entities that can hold a preferred
mortgage on fishing industry vessels in
order to insure that non-citizen entities
cannot use loan or mortgage covenants
to control fishing industry vessels that
they are otherwise not eligible to own.
While the amendments to the Ship
Mortgage Act were intended to broaden
the universe of entities that could hold
a preferred mortgage directly and that
could act as a mortgage trustee, the
statute does not restrict MARAD from
determining whether or not an entity is
eligible to qualify as a mortgage trustee.
In fact, the statute sets forth specific
criteria that must be met and states that
a mortgage trustee must also satisfy any
other requirements that the Secretary of
Transportation may require. Therefore,
we do not agree with the commenter,
and we will continue to require
mortgage trustees to demonstrate that
they meet certain requirements.

Section 356.31 Maintenance of
Mortgage Trustee Approval

Section 356.31 was amended by
deleting the requirement in paragraph
(a)(1) that a mortgage trustee provide an
affidavit of U.S. citizenship on an
annual basis. A mortgage trustee is no
longer required to qualify as a U.S.
citizen, provided that it is otherwise
qualified to hold a preferred mortgage
on a fishing industry vessel.
Accordingly, mortgage trustees will be
required to submit the appropriate
documentation required under
§356.19(b)(1)—(5) to demonstrate that
they are qualified to hold a preferred
mortgage on fishing industry vessels.

One commenter suggested that the
requirement in paragraph 356.31(a)(2) to
submit a copy of the mortgage trustee’s
articles of incorporation and bylaws on
an annual basis should also be deleted
as there is no need to examine these
documents unless the mortgage trustee
is seeking to qualify as a U.S. citizen.
We agree with the commenter since the
requirement for U.S. citizens to submit
any changes to these documents is
covered under the § 356.19; therefore,
paragraph 356.31(a)(2) has been deleted
and the section has been renumbered
accordingly.

Paragraph 356.31(b) has also been
amended by deleting any reference to
the requirement for a mortgage trustee to
make an annual filing within 30 days of
its annual stockholders meeting. Several
commenters noted that the correlation
of the filing date to the annual
stockholders meeting is a carryover from
when the mortgage trustee was required
to file an affidavit of U.S. citizenship.
Accordingly, the annual filing date will
be tied to the date of the mortgage
trustee approval by the Citizenship
Approval Officer.

Several commenters stated that
paragraph 356.31(c) should be amended
to provide a mortgage trustee with an
opportunity to cure a deficiency in its
approval within 30 days and to require
the Citizenship Approval Officer to
notify the beneficiaries when a mortgage
trustee fails to comply with the
regulations and is no longer qualified to
act as a mortgage trustee. The
commenters also suggested that the
preferred status of the mortgage remain
intact until 30 days after the
beneficiaries are notified, rather than 30
days after publication of the disapproval
of the mortgage trustee in the Federal
Register.

We agree with the commenter that the
beneficiaries should be notified because
the beneficiaries under a mortgage trust
arrangement are the entities that would
suffer the greatest harm from the loss of
the preferred status of a mortgage held
by a mortgage trustee. Therefore, we
have added a new paragraph
356.31(a)(4) that requires a mortgage
trustee to provide the identity and
address of all beneficiaries for which it
is acting as mortgage trustee. We have
also amended paragraph 356.31(c) to
require the Citizenship Approval Officer
to notify the beneficiaries if the
mortgage trustee fails to qualify under
the regulations. Such notice will be
provided by mailing a copy of the
Federal Register notice through
standard U.S. mail to the beneficiary at
the address provided by the mortgage
trustee. During the 30 day period
following publication of the disapproval
notice in the Federal Register, the
mortgage trustee must either transfer its
responsibilities to an approved mortgage
trustee or cure the defect in its approval
or the mortgage will no longer be
qualified as a preferred mortgage. While
we have amended paragraph 356.31(c)
to require the Citizenship Approval
Officer to notify the beneficiary of a
mortgage trustee’s failure to qualify, we
will continue to use the date that the
disapproval notice is published in the
Federal Register as the date from which
the 30 day period for the mortgage
trustee to cure the defect or transfer its

responsibilities will begin to run in
order to minimize confusion over
multiple compliance dates and to
provide an absolute date with which to
work.

Section 356.37 Operation of a Fishing
Industry Vessel by a Mortgage Trustee

Section 356.37 provides that a
mortgage trustee may only operate a
fishing industry vessel where such
operation is necessary for the immediate
safety of the vessel. One commenter
suggested that section 356.37 should be
amended to provide mortgage trustees
with the same flexibility to operate a
fishing industry vessel as that which is
granted to preferred mortgagees in
paragraph 356.25(c). We agree with the
commenter that these sections could be
more closely aligned; therefore, we have
amended section 356.37 to clarify that a
mortgage trustee may operate a fishing
industry vessel where non-commercial
operation is necessary for the immediate
safety of the vessel, as well as for
repairs, drydocking or berthing changes;
provided, that the vessel is operated
under the command of a citizen of the
United States for a period of no more
than 15 calendar days.

Section 356.45 Advance of Funds

Section 356.45(a)(2)(iv) does not
currently allow non-citizens to advance
funds to a vessel owner and to obtain a
security interest in property of the
vessel owner in order to secure the debt.
Because non-citizens will now be
allowed to utilize a mortgage trustee to
hold a preferred mortgage on a vessel for
the benefit of the non-citizen lender, we
propose to amend paragraph
356.45(a)(2)(iv) by inserting language at
the end that would allow a non-citizen
to advance funds to a vessel owner and
to have a security interest in the vessel
or other collateral, provided that the
non-citizen uses a qualified mortgage
trustee to hold the mortgage and debt
instrument for the benefit of the non-
citizen.

Section 356.47 Special Requirements
for Large Vessels

Section 356.47 implements special
requirements for certain large vessels.
Vessels that exceed 165 feet in
registered length, 750 gross registered
tons or that have engines capable of
producing in excess of 3000 horsepower
are ineligible for documentation with a
fishery endorsement pursuant to 46
U.S.C. 12102(c)(5), as redesignated by
section 2202(a)(2) of the Supplemental
Appropriations Act, 2001. A vessel that
meets any of the above criteria can be
exempted from the prohibition on
obtaining a fishery endorsement if it
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meets all of the following requirements:
(1) A certificate of documentation was
issued for the vessel and endorsed with
a fishery endorsement that was effective
on September 25, 1997; (2) the vessel is
not placed under foreign registry after
October 21, 1998; and (3) in the event
of the invalidation of the fishery
endorsement after October 21, 1998,
application is made for a new fishery
endorsement within 15 business days of
the invalidation.

There are a number of events that can
render a vessel’s documentation and
fishery endorsement immediately
invalid under Coast Guard regulations.
If one of these events occurs, such as the
death of one of the owners in a tenancy
by the entirety ownership arrangement,
and the remaining owners do not apply
for a new fishery endorsement within 15
business days, the vessel could
potentially suffer a permanent loss of its
eligibility to be documented with a
fishery endorsement. Because of the
harsh result that could occur if one of
these events occurred and the vessel
owner did not address the issue within
the prescribed time period, MARAD’s
regulations state that the 15 day period
will not begin to run until the vessel
owner receives written notification from
MARAD or the Coast Guard identifying
the reason for such invalidation. In
other words, the vessel’s fishery
endorsement will not be deemed invalid
for purposes of complying with
paragraph 356.47(b)(3) until notice is
given. This requirement ensures that a
vessel owner is aware of the
consequences of failing to apply for a
new fishery endorsement within the
specified period of time in the event of
an invalidation.

We believe that the sale in bankruptcy
of a fishing industry vessel that meets
the criteria of paragraph 356.47(a) can
also lead to an unintended and harsh
result if the vessel is purchased by a
mortgagee that is not qualified to own
a vessel with a fishery endorsement. A
mortgagee is permitted under 46 U.S.C.
31329 to purchase a vessel on which it
holds a preferred mortgage, even though
the mortgagee may not be qualified to
own a documented vessel. The Coast
Guard’s regulations at 46 CFR 67.161
provide that such a sale to a mortgagee
is not deemed to be a foreign sale or to
invalidate the vessel’s documentation
for purposes of complying with certain
specified statutory provisions; however,
the endorsement on the vessel is not
deemed to remain valid. Therefore, as a
practical matter, a mortgagee that is not
qualified to own a fishing industry
vessel is restricted from purchasing
such a vessel on which it holds a
mortgage and subsequently holding the

vessel for resale to a qualified buyer, as
permitted by 46 U.S.C. 31329(b),
because the vessel would lose its
eligibility to be documented with a
fishery endorsement if an application
for a new fishery endorsement is not
submitted within 15 business days by a
qualified owner. Consequently, a
mortgagee would be deprived of using a
statutorily permitted means of
protecting the value of its collateral by
purchasing the vessel and subsequently
selling the vessel to a qualified buyer.
Furthermore, this could adversely
impact the ability of vessel owners to
obtain financing from entities that are
eligible to hold a preferred mortgage on
fishing industry vessels, but which are
not eligible to own fishing industry
vessels. Accordingly, we have amended
paragraph 356.47(b)(3) to clarify that a
fishing industry vessel’s fishery
endorsement will not be deemed invalid
for purposes of complying with this
paragraph, if the vessel is purchased
pursuant to 46 U.S.C. 31329 by a
mortgagee that is not eligible to own a
vessel with a fishery endorsement,
provided that the mortgagee is eligible
to hold a preferred mortgage on such
vessel at the time of the purchase.

Following the publication of the
NPRM, the AFA was amended by
section 1103 of Public Law 107-206 by
striking the phrase “‘of more than 750
gross registered tons’’ in each place it
appears, and inserting in lieu thereof,
“of more than 750 gross registered tons
(as measured under chapter 145 of title
46) or 1,900 gross registered tons (as
measured under chapter 143 of that
title)”. This change was deemed to be
necessary because newly constructed
fishing industry vessels would not be
eligible for documentation with a
fishery endorsement if the vessel was
over approximately 60 feet in registered
length. Newly constructed fishing
industry vessels are required to be
measured pursuant to 46 U.S.C. chapter
143 for purposes of complying with the
AFA. The tonnage measurement of a
vessel measured under chapter 145 is
much higher than that which would be
obtained for a vessel of comparable
length that was measured under chapter
143; therefore, newly constructed
vessels that are much smaller than 165
feet would not be eligible for
documentation with a fishery
endorsement prior to the amendment to
the AFA. The amendment allows
vessels of up to 165 feet to be eligible
for documentation if the vessel meets
the corresponding tonnage threshold
under the tonnage measurement system
that applies to the particular vessel. We

have amended § 356.47 to incorporate
this technical change.

We are also amending § 356.47 by
adding a new paragraph (e) that will
require the owners of vessels that are
greater than 165 feet in registered
length, 750 gross tons (as measured
under 46 U.S.C. chapter 145) or 1,900
gross registered tons (as measured under
the International Tonnage Convention,
46 U.S.C. chapter 143), or that have
engines capable of producing in excess
of 3,000 shaft horsepower to submit
with their annual affidavit of U.S.
citizenship a certification that the vessel
is eligible to be documented with a
fishery endorsement because it complies
with §356.47(b), (c) or (d) of these
regulations. While this information can
be obtained by researching Coast Guard
files on specific vessels, we have
determined that we would not be able
to research the information in a timely
manner for all of the vessels that are
subject to these new restrictions.
Therefore, the vessel owner will be
required to certify that the vessel is
eligible for documentation pursuant to
one of the exceptions in § 356.47.

Section 356.51 Exemptions for
Specific Vessels

Paragraph (a) states that certain
vessels will be exempt from the
requirements of 46 U.S.C. 12102(c)
“until such time as 50% of the interest
owned and controlled in the vessel
changes.” We added the phrase “after
October 1, 2001,” after “such time” in
paragraph (a) in order to clarify that the
ownership structure on October 1, 2001,
is the baseline from which we will
measure any change in ownership of a
vessel that is exempt from the
requirements of 46 U.S.C. 12102(c)
pursuant to this section.

In addition, there were several
technical amendments to § 356.51 to
correct typographical errors in the
regulation. The official number for the
vessel EXCELLENCE was corrected in
paragraphs 356.51(a)(1) and (c).
Paragraph 356.51(e) was deleted and a
reworded version of the paragraph was
inserted as a new paragraph (d).

The current paragraph (d) relates to
the exemption from the ownership and
control requirements for fishing
industry vessels engaged in fisheries in
the exclusive economic zone under the
authority of the Western Pacific Fishery
Management Council and for purse
seine vessels that are engaged in tuna
fishing in the Pacific Ocean outside of
the exclusive economic zone of the
United States or pursuant to the South
Pacific Regional Fisheries Treaty. Such
vessels are exempted, pursuant to 46
U.S.C. 12102(c)(4), as redesignated by
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section 2202 of the Supplemental
Appropriations Act, 2001, from
complying with the new ownership and
control requirements of the AFA. Our
current regulations exempt the vessels
from the requirement to meet the higher
ownership and control standard of the
AFA; however, the regulations require
the owners of such vessels to file an
affidavit of U.S. citizenship with
MARAD to demonstrate that the vessel
complies with the ownership and
control standard that existed prior to the
passage of the AFA. Because many of
these vessels and the vessel owners are
located in remote areas, the requirement
to file an affidavit of U.S. citizenship
with MARAD has proven to be a
difficult requirement for many vessel
owners to satisfy. After further
consideration, we have determined that
the intent of the statutory exemption
was to allow the owners of such vessels
to forgo the requirement to file an
affidavit of U.S. citizenship with
MARAD. Accordingly, we have deleted
the requirement to file an affidavit of
U.S. citizenship with MARAD, and we
are adding a new paragraph (f) that will
require the vessel owner to notify both
MARAD’s Citizenship Approval Officer
and the Coast Guard’s National Vessel
Documentation Center that it is claiming
the exemption available to the vessel
under 46 CFR 356.51(e). Vessel owners
will then be required to follow the Coast
Guard’s regulatory procedures that were
in effect prior to the passage of the AFA
to document the vessel with a fishery
endorsement. Furthermore, vessels
covered by 46 CFR 356.51(e) are not
subject to the restrictions of § 356.47
during the time that the vessel is
engaged in the fisheries as outlined in
paragraph 356.51(e).

Only one party provided comments
on the amendments to § 356.51. The
commenter supported the proposed
changes and noted that the changes
would relieve an administrative burden
that has complicated efforts for the
owners of such vessels to raise capital
for their operations.

Section 356.53 Conflicts with
International Agreements

Section 213(g) of the AFA states that
if the requirements of 46 U.S.C. 12102(c)
or 46 U.S.C. 31322(a), as amended by
the AFA, are determined to be
inconsistent with the provisions of an
international investment agreement to
which the United States was a party
with respect to the owner or mortgagee
of a fishing industry vessel on October
1, 2001, the requirements of the AFA
will not apply to the owner or
mortgagee of that specific vessel to the
extent of the inconsistency. Section

2202(e) of the Supplemental
Appropriations Act, 2001, amends
section 213(g) of the AFA to change the
date upon which an ownership or
mortgage interest must be in place in
order for an owner or mortgagee to
claim the protection of an international
investment agreement. The date was
changed from October 1, 2001, to July
24, 2001. Accordingly, we have
amended § 356.53 by substituting the
July 24, 2001 date for “October 1, 2001”
and “September 30, 2001” where those
dates appear in the section.

We have also amended paragraph (d)
to give the Chief Counsel the discretion
as to whether a petition under this
section should be published in the
Federal Register. The decision as to
whether a petition should be published
in the Federal Register will hinge on
whether the petition contains new and
unique arguments on which the Chief
Counsel believes that the public should
be given an opportunity to comment.
Because of the expense and time
involved in publishing these petitions
in the Federal Register and the fact that
no comments were received in response
to any of the petitions that were
published in the last year, we
determined that it would be best to
provide discretion to the Chief Counsel
to determine whether a petition
warrants publication and public
comment.

Paragraph (b)(5), which addresses the
timing of submissions prior to October
1, 2001, has also been removed. This
section is no longer necessary now that
October 1, 2001, has passed.

Finally, section 213(g) of the AFA
provides that a vessel owner is not
subject to the requirements of the AFA
with respect to a particular vessel to the
extent that those requirements are found
to be inconsistent with an international
agreement relating to foreign investment
to which the United States is a party.
However, section 213(g) also states that
the requirements of the AFA shall apply
to the owner if any ownership interest
in the vessel owner is transferred to or
otherwise acquired by a foreign
individual or entity after the effective
date of the AFA. Section 2002(e) of the
Supplemental Appropriations Act,
2001, further amended section 213(g) to
require that the provisions of 46 U.S.C.
12102(c) and 46 U.S.C. 31322, as
amended by the AFA, shall apply to a
vessel owner or mortgagee that is
subject to an exemption under section
213(g) if the percentage of foreign
ownership in the vessel is increased
after the effective date of this
subsection.

Section 356.53(g) sets forth the
requirement that the provisions of the

AFA will apply to all owners and
mortgagees that acquire an interest after
the effective date of the AFA in a fishing
industry vessel that is subject to a
section 213(g) exemption. Paragraph
356.53(g)(2) states that the requirements
of the AFA will apply to all owners and
mortgagees in a fishing industry vessel
that is subject to a section 213(g)
exemption if any ownership interest in
that vessel owner is transferred to or
otherwise acquired by a non-citizen
after the effective date of the AFA. The
existing paragraph 356.53(g)(2) provides
that an ownership interest in a vessel
would be considered to be transferred
under this subsection when an interest
in the primary vessel owner is
transferred. However, we stated that we
would not consider a transfer in the
primary vessel owner to occur where:
(1) The transfer is of disparately held
shares of a publicly traded company
that equal less than 5 percent of the
shares in any class of stock; (2) the
transfer is between subsidiary
companies under one parent; or (3) the
transfer is pursuant to a divorce or
death.

We proposed several changes to
paragraph 356.53(g) in the NPRM in
order to incorporate the new statutory
amendments that dictate that the
requirements of the AFA should be
applied to a vessel owner or mortgagee
if the percentage of foreign ownership in
the vessel is increased after the effective
date of section 213(g), as amended. We
also proposed an amendment to tighten
our interpretation of what constitutes a
change in ownership interest.
Specifically, we proposed to add a new
paragraph (g)(3) to clarify that an
ownership interest is deemed to be
transferred if: (1) There is a transfer of
direct ownership interest in the primary
vessel owning entity or the parent of the
primary vessel owning entity where the
primary vessel owning entity is a
wholly owned subsidiary; or (2) there is
a transfer of ownership at any tier that
results in a transfer of five percent or
more of the ownership interest in the
primary entity. A new paragraph (g)(4)
was also proposed and the provisions of
paragraph (g)(2) relating to transfers of
disparately held shares in a publicly
traded vessel owning entity and
transfers made pursuant to divorce or
death were moved there.

One party submitted comments on the
proposed changes to § 356.53. The
commenter objected to our proposed
amendments in paragraph
356.53(g)(3)(ii) to further restrict our
interpretation of what constitutes a
transfer of ownership. The commenter
stated that transfers of ownership
should be limited to transfers of the
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primary vessel owning entity and that
we should not and could not restrict
transfers of ownership in entities that
are farther up the ownership chain. The
commenter objected to our proposal for
the following reasons: (1) That the plain
language of section 213(g) provides that
the treaty exemption will be lost only if
there is a transfer of interest in the
primary vessel owning entity; (2) that
section 213(g) provides that the treaty
exemption will be lost if there is a
transfer of “any” interest in the vessel
owner; (3) that the proposed rule would
adopt an insupportable interpretation of
the words “foreign individual or
entity;” (4) that the 2001 amendment to
section 213(g) does not provide support
for proposed paragraph 356.53(g)(3)(ii);
and (5) that MARAD proposes to take
inconsistent positions in evaluating the
percentage of ““foreign ownership”
under 46 U.S.C. 12102(c) and AFA
section 213(g).

We disagree with the commenter
regarding our authority to regulate
transfers of ownership beyond the first
tier of vessel ownership. The increase in
U.S. citizen ownership and control of
fishing industry vessels that is
mandated by the AFA was intended to
increase the U.S. citizen ownership and
control of fishing industry vessels and
to address a loophole that was created
in 1987 by the Commercial Fishing
Industry Vessel Anti Reflagging Act of
1987 (““Anti-Reflagging Act”), Pub. L.
100-239. The Anti-Reflagging Act raised
the U.S. citizen ownership and control
requirement for fishing industry vessels
from a “documentation citizen”
standard to a “controlling interest”
standard. However, section 7(b) of the
Anti-Reflagging Act provided a savings
clause for the owners of vessels that
were documented with a fishery
endorsement prior to the passage of the
Anti-Reflagging Act. The savings clause
allowed the vessel owner to continue to
document a particular vessel with a
fishery endorsement if the vessel had
been documented with a fishery
endorsement prior to the passage of the
Act. This grandfather provision was
subsequently determined in Southeast
Shipyard Ass’n v. United States, 979
F.2d 1541 (D.C. Cir. 1992), to run with
the vessel rather than the vessel owner.
Therefore, the increased U.S. ownership
and control in these vessels could not be
assured as U.S. entities continued to
buy into the grandfathered vessels over
time because a grandfathered vessel
could always be sold back to an entity
that could be wholly owned by non-
citizens, provided that the entity
qualified as a documentation citizen.

Section 204 of the AFA repealed the
ownership savings clause of the Anti-

Reflagging Act and required vessel
owners to comply with the new 75
percent U.S. citizen ownership and
control standard imposed by the AFA.
Vessel owners and mortgagees are
exempted from complying with the new
requirements of the AFA if the
requirements are inconsistent with the
provisions of an international
investment agreement to which the
United States is a party. However, the
exemption provided for in section
213(g) is limited in several ways. First,
the exemption is limited to the
ownership or mortgage interest of a
particular owner or mortgagee with
respect to a particular vessel, and it
applies only to the extent of the
inconsistency with the international
agreement. Secondly, the exemption
will be lost if any ownership interest in
the vessel owner is transferred to or
otherwise acquired by a foreign
individual or entity or if the percentage
of foreign ownership in the vessel is
increased after July 24, 2001, the
effective date of section 213(g), as
amended.

The purpose of the exemption under
section 213(g) is twofold. First, the
exemption for specific vessels ensures
that the AFA cannot be deemed
unenforceable in its entirety because it
is in conflict with U.S. obligations
under an international investment
agreement. Secondly, it provides an
exemption for the owners and
mortgagees of vessels that do not meet
the new ownership and control
requirements, provided that when any
interest is sold or transferred, it is sold
or transferred to U.S. citizens so that,
over time the U.S. citizen ownership
and control of the vessel comes into
compliance with the requirements of the
AFA.

The commenter states that the plain
language of section 213(g) provides that
the treaty exemption will be lost only if
there is a transfer of an interest in the
primary vessel owning entity.
Furthermore, the commenter asserts that
section 213(g) does not provide
statutory authority for MARAD to
regulate transfers of ownership interest
above the first tier of vessel ownership.
We disagree with the commenter.

Section 213(g) refers to the “vessel
owner” and in no way specifically
addresses the primary vessel owner or
limits our authority to govern transfers
of ownership at various levels of the
ownership structure. The term “owner”
as used in the context of the AFA
implicitly applies to the complete
ownership structure and therefore
covers the owners at each tier. The fact
that section 213(g) does not explicitly
refer to the owner “at each tier and in

the aggregate” as is done in 46 U.S.C.
12102(c) does not mean that we are
prohibited from looking beyond the first
tier owner in evaluating the ownership
structure of a vessel subject to a section
213(g) exemption. Acceptance of the
commenter’s interpretation that the term
“owner” applies only to the first tier
vessel owner would allow a vessel
owner to easily circumvent the
restrictions in section 213(g) on
transfers of interest to foreign
individuals or entities by simply having
a tiered ownership structure and selling
an interest in the vessel ownership
structure above the first tier. For
example, a vessel that is subject to a
213(g) exemption and that was
grandfathered under the Anti-Reflagging
Act could be owned by a U.S.
corporation that is wholly owned by a
foreign entity, provided that the U.S.
corporation qualifies as a
documentation citizen. Under the
commenter’s interpretation, all or part
of the interest in the non-citizen parent
of the documentation citizen could be
freely transferred to another non-citizen
entity because the non-citizen parent is
not the primary vessel owner. The
restrictions on transfers of sale in
section 213(g) were designed to ensure
that any transfers of ownership in a
vessel subject to a section 213(g)
exemption would be to U.S. citizens
until such time as the entire ownership
structure came into compliance with the
new ownership and control
requirements of the AFA. The
commenter’s interpretation would
completely frustrate this intended
result.

The commenter also argues that the
proposed regulation would adopt an
insupportable interpretation of the
words “foreign individual or entity.”
Section 213(g) provides that the
exemption will be lost if there is a
transfer of an ownership interest in the
vessel owner ““to a foreign individual or
entity.” The commenter suggests that
our proposed regulations essentially
substitute the term non-citizen for the
terms ““foreign individual or entity”’ and
that this cannot be supported by the
statute. The commenter states that a
corporation or partnership formed
under the laws of the United States does
not become a “foreign * * * entity”
because more than 25 percent of the
ownership of the entity is owned by
persons who do not meet the AFA test
of citizenship. Therefore, the
commenter suggests that we are
incorrect in determining that a transfer
of an ownership interest in a vessel to
an entity that does not qualify as a U.S.
citizen under the AFA should be treated
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in the same manner as a transfer to a
foreign entity.

We disagree with the commenter on
this interpretation of what is covered by
the term ““foreign individual or entity”
as used in section 213(g). As noted
above, section 213(g) clearly
contemplates that transfers of
ownership in a vessel subject to a
section 213(g) exemption must be to
U.S. citizens that comply with the AFA
citizenship standard until such time as
the entire vessel ownership structure
complies with the new ownership and
control standard of the AFA. Following
the commenter’s reading of the statute
could lead to results that would actually
increase the foreign participation in the
ownership structure. For example, an
entity within the ownership structure
that has 100 percent U.S. citizen
ownership and control would be
permitted to sell its interest under the
commenter’s interpretation to a
documentation citizen that is wholly
owned by a foreign corporation.
Although the documentation citizen is a
U.S. company with U.S. management, it
is a foreign-owned entity and should be
treated accordingly for purposes of
complying with section 213(g). The
commenter’s suggested interpretation is
inconsistent with the objective of
section 213(g) to ratchet up the U.S.
citizen participation in the ownership
structure when a vessel owner transfers
its ownership interests.

The commenter also suggests that
proposed paragraph 356.53(g)(3)(ii)
should not become part of the final rule
because it is inconsistent with the
standard that is applied to determining
the aggregate U.S. citizen ownership
when applying 46 U.S.C. 12102(c). The
commenter notes that when we
determine the percentage of non-citizen
ownership in applying 46 U.S.C.
12102(c), we determine that any entity
that does not qualify as a U.S. citizen
under the AFA is a non-citizen. We do
not look into the percentage of non-
citizen ownership within that entity in
order to determine the aggregate non-
citizen participation. For example, an
entity that is owned 74 percent by U.S.
citizens and 26 percent by non-citizens
would be deemed to be a non-citizen
and would be treated the same as an
entity that was owned 100% by a non-
citizen for purposes of determining the
aggregate U.S. citizen participation. In
other words, no credit would be given
for the U.S. ownership in an entity that
does not qualify independently as a U.S.
citizen. However, when applying
section 213(g), we do not treat all non-
citizen entities in the ownership chain
equally because we continue to monitor
the transfer of ownership in those non-

citizen entities. The commenter argues
that we should treat non-citizens the
same way in determining the amount of
non-citizen ownership under section
213(g) and that once an entity is
determined to be a non-citizen we
should not be concerned with transfers
of ownership in that entity.

We do not agree with the commenter
that there is a requirement to apply the
same standard when determining the
level of non-citizen participation under
section 213(g) as when we determine
the level of aggregate non-citizen
participation under 46 U.S.C. 12102(c).
As noted above, the purpose of the
restrictions on transfer of ownership
interest in section 213(g) is to ensure
that U.S. participation in the ownership
structure is increased at any time that a
non-citizen participant decides to exit
the ownership structure and transfer its
interest. Consequently, we believe that
it is appropriate to apply a different
standard under section 213(g) with
respect to transfers of ownership
interest.

Finally, the commenter states that the
standard that we have applied in
paragraph 356.53(g)(3)(ii) regarding
transfers of indirect ownership is too
liberal and exceeds the scope of our
authority. The commenter notes that we
have stated in proposed paragraph
356.53(g)(3)(ii) that we will deem a
transfer of ownership interest to occur
where there is a transfer of indirect
ownership at any tier that results in a
transfer of five percent or more of the
interest in the primary vessel owning
entity. The commenter points out that
section 213(g) provides that the
exemption will be lost if “any
ownership interest in [the vessel]
owner” is transferred to or otherwise
acquired by a foreign individual or
entity.” Therefore, the commenter
contends that if a transfer of an indirect
ownership interest is deemed to be a
constructive transfer of an ownership
interest in the vessel owner, MARAD’s
proposal to permit transfers of less than
five percent is flatly inconsistent with
the statute. The only instance in which
the commenter believes that the use of
a five percent threshold is supportable
is where a publicly traded entity holds
an interest in the vessel, as currently
provided for in the regulations.

We attempted to build some
flexibility into the regulations regarding
transfers of indirect interests, so that
every transfer of an interest in the
ownership chain, regardless of how
small the interest is or how far removed
it is from the primary vessel owner,
would not potentially result in a loss of
the exemption. However, we agree with
the commenter’s assertion that section

213(g) is intended to cover all transfers
of ownership interest to another party.
Therefore, we are amending our
proposed language in paragraphs
356.53(g)(3)(i) and (ii) to address the
commenter’s objection and to clarify
that an ownership interest is deemed to
be transferred if: (i) There is a transfer
of direct ownership interest in the
primary vessel owning entity; or (ii)
there is a transfer of indirect ownership
interest at any tier. We will, however,
continue to implement our policy with
regard to transfers of disparately held
shares in publicly traded companies as
outlined in paragraph 356.53(g)(4).

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have reviewed this rule under
Executive Order 12866 and have
determined that this is not a significant
regulatory action. Additionally, this rule
is not likely to result in an annual effect
on the economy of $100 million or
more. The purpose of this rule is: To
implement amendments to the
requirements to hold a preferred
mortgage on fishing industry vessels of
100 feet or greater in registered length;
to implement statutory changes to
section 213(g) of the AFA, which allows
vessel owners and mortgagees to
petition MARAD for a determination
that the AFA does not apply to them
because it is inconsistent with an
international investment agreement; and
to make other technical changes and
revisions to MARAD’s regulations
regarding the ownership and control of
fishing industry vessels by U.S. citizens.

This rule is also not significant under
the regulatory policies and procedures
of the Department of Transportation (44
FR 11034, February 26, 1979). The costs
and benefits associated with this
rulemaking are so minimal that no
further analysis is necessary. Because
the economic impact should be
minimal, further regulatory evaluation
is not necessary.

Federalism

We analyzed this rulemaking in
accordance with the principles and
criteria contained in E.O. 13132
(“Federalism”) and have determined
that it does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. The regulations have
no substantial effects on the States, or
on the current Federal-State
relationship, or on the current
distribution of power and
responsibilities among the various local
officials. Therefore, consultation with



Federal Register/Vol. 68, No. 23/Tuesday, February 4, 2003/Rules and Regulations

5575

State and local officials was not
necessary.

Regulatory Flexibility Act

This rulemaking will not have a
significant economic impact on a
substantial number of small entities.
The amendments to the regulations
relating to vessel owners are of a
technical nature that will not result in
a significant economic impact.
Furthermore, this rule will make it
easier for owners of fishing industry
vessels to obtain financing for their
vessels by expanding the universe of
lenders that are eligible to hold a
preferred mortgage on a fishing industry
vessel as security for a loan. Therefore,
we certify that this rule will not have a
significant economic impact on a
substantial number of small business
entities.

Environmental Impact Statement

We have analyzed this rule for
purposes of compliance with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and have
concluded that under the categorical
exclusions provision in section 4.05 of
Maritime Administrative Order
(“MAQO”) 600-1, “Procedures for
Considering Environmental Impacts,”
50 FR 11606 (March 22, 1985), the
preparation of an Environmental
Assessment, and an Environmental
Impact Statement, or a Finding of No
Significant Impact for this rulemaking is
not required. This rulemaking involves
administrative and procedural
regulations which clearly have no
environmental impact.

Paperwork Reduction Act

The Office of Management and Budget
(“OMB”’) previously reviewed the
information collection requirements
under 46 CFR part 356 and assigned
OMB control number 2133-0530. This
rule establishes a new requirement for
the collection of information. OMB has
been requested to review and approve
the information collection requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501, et seq.). We
request that commenters address in
their comments whether the information
collection in this proposal is necessary
for the agency to properly perform its
functions and will have practical utility,
the accuracy of the burden estimates,
ways to minimize this burden, and ways
to enhance quality, utility, and clarity of
the information to be collected.
Comments should be sent not later than
30 days following publication of this
notice in the Federal Register.
Comments should refer to the docket
number that appears at the top of this

document. Written comments may be
submitted to the Docket Clerk, U.S. DOT
Dockets, Room PL-401, 400 Seventh
Street, SW., Washington, DC 20590.
Comments may also be submitted by
electronic means via the Internet at
http://dmses.dot.gov/gov/submit. All
comments received will be available for
examination at the above referenced
address between 10 a.m. and 5 p.m.
e.d.t. (or e.s.t.), Monday through Friday,
except Federal holidays. An electronic
version of this document is available on
the World Wide Web at http://
dms.dot.gov.

In accordance with the Paperwork
Reduction Act, this notice announces
MARAD’s intentions to request an
amendment to its approval for the
subject information collection to allow
processing of applications to determine
the eligibility of owners of vessels of
100 feet or greater in registered length
to obtain a fishery endorsement to the
vessel’s documentation, to determine
the eligibility of lending institutions to
hold a preferred mortgage on a fishing
vessel, a fish processing vessel, or a fish
tender vessel of 100 feet or greater in
registered length and to determine the
eligibility of mortgage trustees to hold a
preferred mortgage on such vessels for
the benefit of a non-citizen lender.
Copies of this request may be obtained
from the Office of Chief Counsel at the
address given above under ADDRESSES.

Title of Collection: (Eligibility of U.S.-
Flag Vessels of 100 Feet or Greater In
Registered Length to Obtain a Fishery
Endorsement to the Vessel’s
Documentation) 46 CFR part 356.

Type of Request: Modification of
existing information collection.

OMB Control Number: 2133-0530.

Form Number: None.

Expiration Date of Approval: Three
years following approval by OMB.

Summary of the Collection of
Information: Owners of vessels of 100
feet or greater in registered length who
wish to obtain a fishery endorsement to
the vessel’s documentation are currently
required to file an affidavit of United
States citizenship demonstrating that
they comply with the requirements of
section 2(c) of the 1916 Act, 46 App.
U.S.C. 802(c) and with the requirements
of 46 U.S.C. 12102(c). Other
documentation that must be submitted
with the affidavit includes a copy of the
articles of incorporation, bylaws or
other comparable documents, a
description of any management
agreements entered into with non-
citizens, a certification that any
management contracts with non-citizens
do not convey control in a fishing
industry vessel to a non-citizen, and a

copy of any time charters or voyage
charters with non-citizens.

Mortgagees who plan to finance
vessels of 100 feet or greater in
registered length that have a fishery
endorsement or for which a fishery
endorsement to the vessel’s
documentation is sought must submit a
certification to demonstrate that they
meet the statutory definition of a
“preferred mortgagee” at 46 U.S.C.
31322(a)(4). Prior to this rulemaking a
preferred mortgagee was required to
submit an affidavit of United States
citizenship to demonstrate that it
complies with the United States citizen
ownership and control requirements of
section 2(c) of the 1916 Act, 46 App.
U.S.C. 802(c), or in the case of a State
or Federally chartered financial
institution, the controlling interest
requirements of section 2(b) of the 1916
Act. If a mortgagee does not comply
with the definition of a “preferred
mortgagee,” it must use a mortgage
trustee that qualifies as a citizen of the
United States to hold the preferred
mortgage for the benefit of the non-
citizen lender. The mortgage trustee
must file an application for approval as
a mortgage trustee that includes
evidence that it is eligible to hold a
preferred mortgage and that it complies
with the requirements of 46 U.S.C.
31322. In addition to the affidavit of
United States citizenship, corporations
and other entities must submit
documents which demonstrate that the
entity is organized and existing under
the laws of the United States, such as
articles of incorporation and bylaws, or
other comparable documents. Annually,
owners of vessels, mortgagees and
applicable mortgage trustees must
submit prescribed citizenship or other
qualifying information to MARAD’s
Citizenship Approval Officer.

Need and Use of the Information: The
information collection will be used to
verify statutory compliance with the
United States citizen ownership and
control requirements under section 2(b)
and section 2(c) of the 1916 Act and 46
U.S.C. 12102(c) for owners, charterers,
mortgagees, and mortgage trustees of
vessels of 100 feet or greater in
registered length for which a fishery
endorsement to the vessel’s
documentation is being sought. The
information collection is being modified
to require owners of vessels that are
greater than 165 feet or 750 gross tons
or that have engines capable of
producing more than 3000 horsepower
to submit a certification indicating that
the vessel was documented with a
fishery endorsement on September 25,
1997 and that the fishery endorsement
has remained valid, therefore the vessel
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is eligible for continued documentation
with a fishery endorsement. In addition,
rather than demonstrate that they meet
specific U.S. citizenship standards, most
preferred mortgagees will now be
required to submit information to
demonstrate that they comply with the
new statutory definition of a preferred
mortgagee at 46 U.S.C. 31322(a)(4).
Without the information it would be
impossible to know whether certain
vessels are eligible for documentation
with a fishery endorsement and whether
a preferred mortgagee is eligible to hold
a preferred mortgage on a fishing
industry vessel. This amendment to the
collection of information does not result
in an increased burden, but it does
result in a change in the type of
information that is being collected.

One commenter suggested that the
requirements under section 356.19 are
inconsistent with the Paperwork
Reduction Act and the Ship Mortgage
Act. The regulations require a lender to
file a certification with MARAD to
demonstrate that the lender complies
with the statutory requirements to hold
a preferred mortgage on a fishing
industry vessel before the mortgage will
qualify as a preferred mortgage. The
commenter states that a lender has the
most to lose if it does not comply with
the statutory requirements; therefore,
self regulation by the industry should be
sufficient. In addition, the commenter
states that the Ship Mortgage Act, as
amended, does not give MARAD
specific authority to require such a
certification from preferred mortgagees,
so the certification requirement is
inconsistent with the requirements of
both the Ship Mortgage Act and the
Paperwork Reduction Act.

While we agree with the commenter
that a lender has the most to lose if a
determination is made that it does not
qualify as a preferred mortgagee, self
regulation of preferred mortgagees is not
adequate to satisfy the spirit of the law
and MARAD’s mandate to ensure that
non-citizens do not acquire
impermissible control of fishing
industry vessels. Because a preferred
mortgagee can exercise control over a
fishing industry vessel, it is important
that MARAD establish that the
mortgagee complies with the
requirements of the statute and that it is
not an entity that is prohibited from
exercising control over the vessel. There
is no language in the statute to indicate
that MARAD is limited in any way
regarding the information that it can or
should require from preferred
mortgagees. Furthermore, as discussed
in the preamble to section 356.19, we
have created a simple certification that

should not be burdensome to lenders
that wish to file a preferred mortgage.

Description of Respondents: Owners,
bareboat charterers, mortgagees, and
mortgage trustees of vessels of 100 feet
or greater in registered length for which
a fishery endorsement to the vessel’s
documentation is being sought.

Annual Responses: Responses will be
required on an occasional and an annual
basis. Updates will be required during
the year if there are changes to the
ownership or financing of the vessel.
There are approximately 550 vessels
and 400 vessel owners that are subject
to this regulation. Approximately 450
responses are expected from owners and
bareboat charterers and less than 50
responses are expected from mortgagees
and mortgage trustees.

Annual Burden: 2950 hours.

Unfunded Mandates Reform Act of 1995

This rule would not impose an
unfunded mandate under the Unfunded
Mandates Reform Act of 1995. It would
not result in costs of $100 million or
more, in the aggregate, to any of the
following: State, local, or Native
American tribal governments, or the
private sector. This rule is the least
burdensome alternative that achieves
the objective of the rule.

Regulatory Identification Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number is contained in
the heading of this document to cross-
reference this action with the Unified
Agenda.

List of Subjects in 46 CFR Part 356

Citizenship and naturalization,
Fishery endorsement, Fishing vessels,
International investment agreements,
Mortgages, Penalties, Reporting and
recordkeeping requirements.

Accordingly, 46 CFR part 356 is
amended as follows:

PART 356—REQUIREMENTS FOR
VESSELS OF 100 FEET OR GREATER
IN REGISTERED LENGTH TO OBTAIN
A FISHERY ENDORSEMENT TO THE
VESSEL’'S DOCUMENTATION

1. The authority citation for part 356
is revised to read as follows:

Authority: 46 U.S.C. 12102; 46 U.S.C.
31322; Pub. L. 105-277, division C, title II,
subtitle I, section 203 (46 U.S.C. 12102 note),
section 210(e), and section 213(g), 112 Stat.
2681; Pub. L. 107-20, section 2202, 115 Stat.
168-170; 49 CFR 1.66.

2. Part 356 is amended by revising the
phrases “Fishing Vessel, Fish
Processing Vessel, or Fish Tender
Vessel” and “Fishing Vessel, Fish
Tender Vessel, or Fish Processing
Vessel” to read “Fishing Industry
Vessel” in every place that either phrase
appears in part 356 except as used in
newly added § 356.3( j).

Subpart A—General Provisions

356.3 [Amended]

3. Section 356.3 is amended as
follows:

a. Paragraphs (1) through (x) are
redesignated as paragraphs (o) through
(aa).

b. Paragraphs (i) through (k) are
redesignated as paragraphs (k) thorugh
(m).
c. Paragraphs (g) and (h) are
redesignated as paragraphs (h) and (i).

d. New paragraphs (g), (j) amd (n) are
added.

e. Paragraph (e)(2) and newly
designated paragraphs (h)(2), (u) and
(y)(2) are revised.

f. In newly designated paragraph (q),
paragraph (q)(2) is removed, paragraph
(q)(3) is redesignated as paragraph
(9)(2), and new paragraph (q)(3) is
added.

g. In newly designated paragraphs (p)
and (q), add the word “Industry”
following the word “Fishing”.

h. Newly designated paragraph (s) is
revised.

The additions and revisions read as
follows:

356.3 Definitions

* * * * *

(e) Citizen of the United States,
Citizen or U.S. Citizen:
* * * * *

(2) Other criteria that must be met by
entities other than individuals include:

(i) In the case of a corporation:

(A) The chief executive officer, by
whatever title, and chairman of the
board of directors and all officers
authorized to act in the absence or
disability of such persons must be
Citizens of the United States; and

(B) No more of its directors than a
minority of the number necessary to
constitute a quorum are Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) All of the members are Citizens of
the United States;

(B) The chief executive officer, by
whatever title, and the chairman of the
board of directors (or equivalent
committee or body) and all officers
authorized to act in their absence or
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disability are Citizens of the United
States; and,

(C) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the
Citizenship Approval Officer to be in
effect an association or a partnership;
and,

(B) Each co-venturer is a Citizen of the
United States;

(v) In the case of a Trust that owns a
Fishing Industry Vessel:

(A) The Trust is domiciled in the
United States or a State;

(B) The Trustee is a Citizen of the
United States; and

(C) All beneficiaries of the trust are
persons eligible to document vessels
pursuant to the requirements of 46
U.S.C. 12102(c);

(vi) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requiring
all of the general partners to be Citizens
of the United States:

(A) Any Person elected to manage the
LLC or who is authorized to bind the
LLGC, and any Person who holds a
position equivalent to a Chief Executive
Officer, by whatever title, and the
Chairman of the Board of Directors in a
corporation are Citizens of the United
States; and,

(B) Non-Citizens do not have
authority within a management group,
whether through veto power, combined
voting, or otherwise, to exercise control
over the LLC.

* * * * *

(g) Commercial Lender means an
entity that is primarily engaged in the
business of lending and other financing
transactions and that has a loan
portfolio in excess of $100,000,000, of
which not more than 50 per centum in
dollar amount consists of loans to
borrowers in the commercial fishing
industry, as certified by the Commercial
Lender to the Citizenship Approval
Officer.

* * * * *

(h) Controlling Interest:

(2) Other criteria that must be met by
entities other than an individual
include:

(i) In the case of a corporation:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of the
Board of Directors (or equivalent
committee or body) and all officers
authorized to act in their absence or
disability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,

necessary to constitute a quorum are
Non-Citizens;

(ii) In the case of a partnership all
general partners are Citizens of the
United States;

(iii) In the case of an association:

(A) The Chief Executive Officer, by
whatever title, and the Chairman of the
Board of Directors (or equivalent
committee or body) and all officers
authorized to act in their absence or
disability are Citizens of the United
States; and,

(B) No more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
Non-Citizens;

(iv) In the case of a joint venture:

(A) It is not determined by the
Citizenship Approval Officer to be in
effect an association or partnership; and

(B) A majority of the equity is owned
by and vested in Citizens of the United
States free and clear of any trust or
fiduciary obligation in favor of any Non-
Citizen;

(v) In the case of a Limited Liability
Company (LLC) that is not found to be
in effect a general partnership requiring
all of the general partners to be Citizens
of the United States:

(A) Any Person elected to manage the
LLC or who is authorized to bind the
LLG, and any Person who holds a
position equivalent to the Chief
Executive Officer, by whatever title, and
the Chairman of the Board of Directors
in a corporation and any Persons
authorized to act in their absence are
Citizens of the United States; and,

(B) Non-Citizens do not have
authority within a management group,
whether through veto power, combined
voting, or otherwise, to exercise control
over the LLC;

* * * * *

(j) Fishing Industry Vessel means a
Fishing Vessel, Fish Processing Vessel,
or Fish Tender Vessel;

* * * * *

(n) Lender Syndicate means an
arrangement established for the
combined extension of credit of not less
than $20,000,000 made up of four or
more entities that each have a beneficial
interest, held through an agent, under a
trust arrangement established pursuant
to 46 U.S.C. 31322(f). Other than the
exercise by the agent of powers related
to routine administrative matters, none
of the entities in a Lender Syndicate
may exercise powers related to the
Lender Syndicate’s extension of credit
without the concurrence of at least one
other unaffiliated beneficiary. Powers
related to routine administrative matters
include those concerning the day-to-day
management of the extension of credit

such as monitoring compliance with
loan covenants, collateral inspections
and similar matters; however, more
substantive powers such as amending
loan and mortgage documents, releasing
guarantors or collateral, or
administering the loan in the event of a
default are not considered routine.

* * * * *

R

(q) Mortgage Trustee,

(2) Is authorized under those laws to
exercise corporate trust powers;

(3)Is eligigle to hold a Preferred
Mortgage under 46 U.S.C.
31322(a)(4)(A)-(E);

* * * * *

(s) Non-Citizen Lender means a lender
that does not qualify as a Citizen of the
United States.

* * * * *

(u) Preferred Mortgage means a
mortgage on a Fishing Industry Vessel
that has as the Mortgagee:

(1) A person eligible to own a vessel
with a fishery endorsement under 46
U.S.C. 12102(c);

(2) A state or federally chartered
financial institution that is insured by
the Federal Deposit Insurance
Corporation;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code [12 U.S.C. 2001 et seq.];

(4) A commercial fishing and
agriculture bank established pursuant to
State law;

(5) A commercial lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a); or

(6) A Mortgage Trustee that complies
with the requirements of 46 U.S.C.
31322(f) and 46 CFR 356.27 through
356.31.

* * * * *

(y) Trust means:

* * * * *

(2) In the case of a mortgage trust, a
trust that is domiciled in and existing
under the laws of the United States, or
of a State, that has as its trustee a
Mortgage Trustee as defined in this
section, and that is authorized to act on
behalf of a beneficiary in accordance
with the requirements of §§ 356.27
through 356.31.

* * * * *

Subpart B—Ownership and Control

4. In § 356.5, revise paragraph (d) to
read as follows:

§356.5 Affidavit of U.S. Citizenship.
(d) The prescribed form of the
Affidavit of U.S. Citizenship is as

follows:
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State of County of Social there is an exception to the statement in

Security Number: I, (The foregoing list should include the clause (b), the name, address, and citizenship
, (Name) of officers, whether or not they are also of the stockholder and the amount and class

(Residence address) being duly sworn,
depose and say:

1. That I am the (Title of office(s)
held) of , (Name of corporation) a
corporation organized and existing under the
laws of the State of (hereinafter
called the “Corporation”), with offices at

, (Business address) in evidence
of which incorporation a certified copy of the
Articles or Certificate of Incorporation (or
Association) is filed herewith (or has been
filed) together with a certified copy of the
corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including
amendments to said Articles or Gertificate
and Bylaws, should be filed within 45 days
of the annual documentation renewal date for
vessel owners. Other parties required to
provide evidence of U.S. citizenship status
must file within 30 days after the annual
meeting of the stockholders or annually,
within 30 days after the original affidavit if
there has been no meeting of the stockholders
prior to that time.];

2. That I am authorized by and in behalf
of the Corporation to execute and deliver this
Affidavit of U.S. Citizenship;

3. That the names of the Chief Executive
Officer, by whatever title, the Chairman of
the Board of Directors, all Vice Presidents or
other individuals who are authorized to act
in the absence or disability of the Chief
Executive Officer or Chairman of the Board
of Directors, and the Directors of the
Corporation are as follows:?

Name Title

Date and Place of Birth

directors, and all directors, whether or not
they are also officers.) Each of said
individuals is a Citizen of the United States
by virtue of birth in the United States, birth
abroad of U.S. citizen parents, by
naturalization, by naturalization during
minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as
otherwise authorized by law, except (give
name and nationality of all Non-Citizen
officers and directors, if any). The By-laws of
the Corporation provide that ~ (Number)
of the directors are necessary to constitute a
quorum; therefore, the Non-Citizen directors
named represent no more than a minority of
the number necessary to constitute a quorum.
4. Information as to stock, where
Corporation has 30 or more stockholders:

That I have access to the stock books and
records of the Corporation; that said stock
books and records have been examined and
disclose (a) that, as of |, (Date) the
Corporation had issued and outstanding

(Number) shares of , (Class)
the only class of stock of the Corporation
issued and outstanding [if such is the case],
owned of record by (Number)
stockholders, said number of stockholders
representing the ownership of the entire
issued and outstanding stock of the
Corporation, and (b) that no stockholder
owned of record as of said date five per
centum (5%) or more of the issued and
outstanding stock of the Corporation of any
class. [If different classes of stock exist, give
the same information for each class issued
and outstanding, showing the monetary value
and voting rights per share in each class. If

of stock owned should be stated and the
required citizenship information on such
stockholder must be submitted.] That the
registered addresses of owners of
record of shares of the issued and
outstanding (Class) stock of the
Corporation are shown on the stock books
and records of the Corporation as being
within the United States, said

shares being per centum (%) of
the total number of shares of said stock (each
class). [The exact figure as disclosed by the
stock books of the corporation must be given
and the per centum figure must not be less
than 65 per centum for a corporation that
must satisfy the controlling interest
requirements of section 2(b) of the Shipping
Act, 1916, 46 App. U.S.C. § 802(b), or not less
than 95 per centum for an entity that is
demonstrating ownership in a vessel for
which a fishery endorsement is sought. These
per centum figures apply to corporate
stockholders as well as to the primary
corporation.] (The same statement should be
made with reference to each class of stock,

if there is more than one class.)

or

[Note: An entity that has less than 30
stockholders should use the following
alternate paragraph (4) and strike the
inapplicable paragraph (4).]

4. Information as to stock, where
Corporation has less than 30 stockholders:
That the information as to stock ownership,
upon which the Corporation relies to
establish that 75% of the stock ownership is
vested in Citizens of the United States, is as
follows:

Name of stockholder

Date and place of birth

Number of shares owned
(each class)

Percentage of shares owned
(each class)

and that each of said individual stockholders
is a Citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization during
minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as
otherwise authorized by law. NOTE: If a
corporate stockholder, give information with
respect to State of incorporation, the names
of the officers, directors, and stockholders
and the appropriate percentage of shares
held, with statement that they are all U.S.
citizens. Nominee holders of record of 5% or
more of any class of stock and the beneficial
owners thereof should be named and their
U.S. citizenship information submitted to
MARAD.

5. That 75% of the interest in (each) said
Corporation, as established by the
information hereinbefore set forth, is owned
by Citizens of the United States; that the title

1Offices that are currently vacant should be noted
when listing Ofifcers and Directors in the Affidavit.

to 75% of the stock of (each) class of the
stock of (each) said Corporation is vested in
Citizens of the United States free from any
trust or fiduciary obligation in favor of any
person not a Citizen of the United States; that
such proportion of the voting power of (each)
said Corporation is vested in Citizens of the
United States; that through no contract or
understanding is it so arranged that more
than 25% the voting power of (each) said
Corporation may be exercised, directly or
indirectly, in behalf of any person who is not
a Citizen of the United States; and that by no
means whatsoever, is any interest in said
Corporation in excess of 25% conferred upon
or permitted to be exercised by any person
who is not a Citizen of the United States; and
or

[Note: An entity that is required to comply
with the controlling interest requirements of
section 2(b) of the Shipping Act, 1916, 46
App. U.S.C. §802(b), should use the

following alternate paragraph (5) and strike
the inapplicable paragraph (5).]

5. That the Controlling Interest in (each)
said Corporation, as established by the
information hereinbefore set forth, is owned
by Citizens of the United States; that the title
to a majority of the stock of (each) said
Corporation is vested in Citizens of the
United States free from any trust or fiduciary
obligation in favor of any person not a
Citizen of the United States; that such
proportion of the voting power of (each) said
Corporation is vested in Citizens of the
United States; that through no contract or
understanding is it so arranged that the
majority of the voting power of (each) said
Corporation may be exercised, directly or
indirectly, in behalf of any person who is not
a Citizen of the United States; and that by no
means whatsoever, is control of (each) said
Corporation conferred upon or permitted to
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be exercised by any person who is not a
Citizen of the United States; and

6. That the affiant has submitted all of the
necessary documentation required under 46
CFR §356.13 in connection with this
Affidavit of U.S. Citizenship for the vessels
herein identified.

Vessel Name Official Number

[Note: Paragraph 6 should be included in the
Affidavit of U.S. Citizenship submitted by an
entity that owns a Fishing Industry Vessel.]

7. That affiant has carefully examined this
affidavit and asserts that all of the statements
and representations contained therein are
true to the best of his knowledge,
information, and belief.

(Name and title of affiant)

(Signature of affiant)

Date

Penalty for False Statement: A fine or
imprisonment, or both, are provided for
violation of the proscriptions contained in 18
U.S.C. §1001 (see also, 18 U.S.C. §§ 286,

287).
* * * * *
§356.7 [Amended]

5. Section 356.7(c)(1)(ii) is revised to
read as follows:

§356.7 Methods of establishing ownership
by United States Citizens.
* * * * *

(C) * x %

(DE * = *

(ii) At least 65% of the stock (each
class) of the corporation be held by
Persons having a registered U.S. address
in order to infer at least 51% ownership
by U.S. Citizens; and

* * * * *

§356.11 [Amended]

6. Section 356.11(a)(7) is revised to
read as follows:

§356.11 Impermissible control by a Non-
Citizen.
* x %

(a)

(7) Has the right to cause the sale of
a Fishing Industry Vessel other than:

(i) By an entity that is eligible to hold
a Preferred Mortgage on the vessel
pursuant to § 356.19(a)(2) through (a)(5);

(ii) By an approved Mortgage Trustee
that is exercising loan and mortgage
covenants on behalf of a beneficiary that
qualifies as a Commercial Lender, a
Lender Syndicate or an entity eligible to
hold a Preferred Mortgage under
§ 356.19(a)(2) through (a)(5);

(iii) By an approved Mortgage Trustee
that is exercising loan or mortgage

covenants for a beneficiary that is not
qualified to hold a Preferred Mortgage,
provided that the loan or mortgage
covenants have been approved by the
Citizenship Approval Officer; or

(iv) Where it is necessary in order to
allow a Non-Citizen to dissolve its
interest in the entity;
* * * * *

Subpart C—Requirements for Vessel
Owners

§356.13 [Amended]

7. Section 356.13 is amended as
follows:

a. By removing the word “and” at the
end of paragraph (a)(11);

b. By removing the period at the end
of paragraph (a)(12) and inserting in lieu
thereof a semicolon followed by the
word “and”;

c¢. By revising paragraph (a)(5); and

d. By adding a new paragraph (a)(13).

The additions read as follows:

§356.13 Information required to be
submitted by vessel owners.

(a] * % %

(5) Any loan agreements or other
financing documents applicable to a
Fishing Industry Vessel where the
lender has not been approved by
MARAD to hold a Preferred Mortgage on
Fishing Industry Vessels, excepting
financing documents that are exempted
from review pursuant to § 356.19(d) and
loan documents that have received
general approval from the Citizenship
Approval Officer pursuant to § 356.21
for use with an approved Mortgage

Trustee.
* * * * *

(13) A copy of the Large Vessel
Certification required by § 356.47.

* * * * *

§356.15 [Amended]

8. Section 356.15 is amended as
follows:

a. By removing paragraphs (a), (b),
and (c);

b. By redesignating paragraphs (e) and
(f) as paragraphs (a) and (b);

c. By redesignating paragraph (d) as
paragraph (c) and by removing the
words “will necessarily”” from the third
sentence and inserting in lieu thereof
the word “may”’; and

d. By adding a new paragraph (d) to
read as follows:

§356.15 Filing of Affidavit of U.S.
Citizenship.
* * * * *

(d) The owner of a Fishing Industry
Vessel or a prospective owner of such a
vessel may request a letter ruling from
the Citizenship Approval Officer in

order to determine whether the owner
under a proposed ownership structure
will qualify as a U.S. Citizen that is
eligible to document the vessel with a
fishery endorsement. A complete
request for a letter ruling must be
accompanied by an Affidavit of U.S.
Citizenship and all other documentation
required by ““ 356.13. The Citizenship
Approval Officer will issue a letter
ruling based on the ownership structure
that is proposed; however, the
Citizenship Approval Officer reserves
the right to reverse the determination if
any of the elements of the ownership
structure, contractual arrangements, or
other material relationships are altered
when the vessel owner submits the
executed Affidavits and supporting
documentation.

§356.17 [Amended]
9. Section 356.17(b) is revised to read
as follows:

§356.17 Annual requirements for vessel
owners.
* * * * *

(b) The annual certification required
by paragraph (a) of this section must be
filed at least 45 days prior to the
renewal date for the vessel’s
documentation and fishery
endorsement. Where multiple Fishing
Industry Vessels are owned by the same
entity or by entities that ultimately have
common ownership, an Affidavit of U.S.
Citizenship and supporting
documentation may be filed for all of
the vessels in conjunction with the first
vessel documentation renewal during
each calendar year. Any information or
supporting documentation unique to a
particular vessel that would normally be
required to be submitted under § 356.13
or any other provision of this part 356
such as charters, management
agreements, loans or financing
agreements, sales, purchase or
marketing agreements, or exemptions
claimed under this part must be
submitted with the annual filing for that
vessel if the documents are not already
on file with the Citizenship Approval
Officer.

* * * * *

Subpart D—Mortgages

10. Section 356.19 is revised to read
as follows:

§356.19 Requirements to hold a Preferred
Mortgage.

(a) In order for a Mortgagee to be
eligible to obtain a Preferred Mortgage
on a Fishing Industry Vessel, it must be:

(1) A Citizen of the United States;

(2) A state or federally chartered
financial institution that is insured by
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the Federal Deposit Insurance
Corporation;

(3) A farm credit lender established
under title 12, chapter 23, of the United
States Code (12 U.S.C. 2001 et seq.);

(4) A commercial fishing and
agriculture bank established pursuant to
State law;

(5) A Commercial Lender organized
under the laws of the United States or
of a State and eligible to own a vessel
under 46 U.S.C. 12102(a); or

(6) A Mortgage Trustee that complies
with the requirements of 46 U.S.C.
31322(f) and 46 CFR 356.27 through
356.37.

(b) A Mortgagee must demonstrate to
the Gitizenship Approval Officer that it
satisfies one of the requirements set
forth in paragraph (a) of this section
before it will be qualified to obtain a
Preferred Mortgage on a Fishing
Industry Vessel after April 1, 2003. A
Mortgagee that has an existing Preferred
Mortgage on a Fishing Industry Vessel
prior to April 1, 2003, will be required
to demonstrate that it satisfies one of the
requirements set forth in paragraph (a)
of this section before the vessel’s next
certificate of documentation renewal
date after April 1, 2003. Failure to
submit the required information may
result in the loss of the preferred status
for the mortgage. A sample format that
may be used to submit the required
information for Mortgagees, Commercial
Lenders and Lender Syndicates is
available on the MARAD website at
http://www.marad.dot.gov/afa.html.
The required information that must be
submitted in order to make such a
demonstration for each category in
paragraph (a) is as follows:

(1) If a Mortgagee plans to qualify as
a United States Citizen under paragraph
(a)(1) of this section, the Mortgagee must
file an Affidavit of United States
Citizenship demonstrating that it
complies with the citizenship
requirements of 46 U.S.C. 12102(c) and
section 2(c) of the 1916 Act, which
require that 75% of the ownership and
control in the Mortgagee be vested in
U.S. Citizens at each tier and in the
aggregate. In addition to the Affidavit of
U.S. Citizenship, a certified copy of the
Articles of Incorporation and Bylaws, or
other comparable corporate documents
must be submitted to the Gitizenship
Approval Officer.

(2) A state or federally chartered
financial institution must provide a
certification that indicates whether it is
a state chartered or federally chartered
financial institution and that certifies
that it is insured by the Federal Deposit
Insurance Corporation (“FDIC”). The
certification must include the FDIC

Certification Number assigned to the
institution.

(3) A farm credit lender must provide
a certification indicating that it qualifies
as a farm credit lender established
under title 12, chapter 23, of the United
States Code (12 U.S.C. 2001 et seq.);

(4) A commercial fishing and
agriculture bank must provide a
certification indicating that it has been
lawfully established as a commercial
fishing and agriculture bank pursuant to
State law and that it is in good standing;

(5) A Commercial Lender that seeks to
be qualified to hold a Preferred
Mortgage directly or through a Mortgage
Trustee must provide evidence that it is
engaged primarily in the business of
lending and other financing transactions
and a certification that it has a loan
portfolio in excess of $100 million, of
which no more than 50 percent of the
dollar amount of the loan portfolio
consists of loans to borrowers in the
commercial fishing industry. The
certification must include information
regarding the approximate size of the
loan portfolio and the percentage of the
portfolio that consists of loans to
borrowers in the commercial fishing
industry. A Commercial Lender that
seeks to be qualified to hold a Preferred
Mortgage directly must also submit an
Affidavit of U.S. Citizenship to the
Citizenship Approval Officer to
demonstrate that it qualifies as one of
the following:

(i) An individual who is a citizen of
the United States;

(ii) An association, trust, joint
venture, or other entity—

(A) All of whose members are citizens
of the United States; and

(B) That is capable of holding title to
a vessel under the laws of the United
States or of a State;

(iii) A partnership whose general
partners are citizens of the United
States, and the controlling interest in
the partnership is owned by citizens of
the United States;

(iv) A corporation established under
the laws of the United States or of a
State, whose chief executive officer, by
whatever title, and chairman of its board
of directors are citizens of the United
States and no more of its directors are
Non-citizens than a minority of the
number necessary to constitute a
quorum;

(v) The United States Government; or

(vi) The government of a State.

(6) A Mortgage Trustee must submit
the Mortgage Trustee Application and
other documents required in § 356.27. If
the beneficiary under the trust
arrangement has not demonstrated to
the Citizenship Approval Officer that it
qualifies as a Commercial Lender, a

Lender Syndicate or an entity eligible to
hold a preferred mortgage under
paragraphs (a)(1) through (5) of this
section, the Mortgage Trustee must
submit to the Citizenship Approval
Officer copies of the trust agreement,
security agreement, loan documents,
preferred mortgage, and any issuance,
assignment or transfer of interest so that
a determination can be made as to
whether any of the arrangements results
in an impermissible transfer of control
of the vessel to a person not eligible to
own a vessel with a fishery endorsement
under 46 U.S.C. 12102(c).

(c) A Mortgagee is required to provide
the certification required by paragraph
(b) of this section to the Citizenship
Approval Officer on an annual basis
during the time in which it holds a
preferred mortgage on a Fishing
Industry Vessel. The annual
certification must be submitted at least
30 calendar days prior to the annual
anniversary date of the original
approval. The Citizenship Approval
Officer will notify a Mortgagee if the
Mortgagee fails to submit the required
annual certification. If the Mortgagee
does not provide the certification within
30 calendar days of the mailing date of
the delinquency notice, the mortgage
will no longer qualify as a Preferred
Mortgage.

(d) The following entities may
exercise rights under loan or mortgage
covenants with respect to a Fishing
Industry Vessel without obtaining
MARAD approval:

(1) An entity that is deemed qualified
to hold a Preferred Mortgage under
paragraphs (a)(1) through (5) of this
section and that has submitted the
appropriate certification to the
Citizenship Approval Officer under
paragraph (b) of this section; and

(2) An approved Mortgage Trustee
that is holding a Preferred Mortgage for
a beneficiary that is qualified to hold a
Preferred Mortgage under paragraphs
(a)(1) through (a)(5) of this section or for
a beneficiary that qualifies as a
Commercial Lender or a Lender
Syndicate and that has made an
appropriate certification to the
Citizenship Approval Officer that it
meets the requirements of either
§356.3(g) or § 356.3(n).

(e) An entity that holds a Preferred
Mortgage on a Fishing Industry Vessel
or that is using a Mortgage Trustee to
hold a Preferred Mortgage for its benefit
may request a letter ruling from the
Citizenship Approval Officer in order to
determine whether a mortgage or
mortgage trust arrangement is in
compliance with the regulations in this
part. The Citizenship Approval Officer
reserves the right to reverse any advice
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given under a letter ruling if any of the
elements of the proposed loan or
mortgage are materially altered or if the
entity requesting the letter ruling has
failed to fully disclose all relevant
information.

§356.21 [Amended]

11. Section 356.21 is amended as
follows:

a. By revising the heading of the
section;

b. By removing the term ‘“Non-Citizen
Lender” everywhere that it appears in
the section and adding in its place the
term “lender”’; and

c. By revising paragraphs (a)
introductory text and (e) to read as
follows:

§356.21 General approval of standard loan
or mortgage agreements.

(a) A lender that is engaged in the
business of financing Fishing Industry
Vessels and that is not a Commercial
Lender or Lender Syndicate using a
Mortgage Trustee to hold a Preferred
Mortgage for its benefit or an entity that
is otherwise qualified to hold a
Preferred Mortgage on Fishing Industry
Vessels pursuant to § 356.19(a)(2)
through (a)(5), may apply to the
Citizenship Approval Officer for general
approval of its standard loan and
mortgage agreements for such vessels. In
order to obtain general approval for its
standard loan and mortgage agreements,
a lender using an approved Mortgage
Trustee must submit to the Citizenship
Approval Officer:

* * * * *

(e) A lender that has received general
approval for its lending program and
that uses covenants in a loan or
mortgage on a Fishing Industry Vessel
that have not been approved by the
Citizenship Approval Officer will be
subject to loss of its general approval
and the Citizenship Approval Officer
may review and approve all of the
lender’s mortgage and loan covenants
on a case-by-case basis. The Citizenship
Approval Officer may also determine
that the arrangement results in an
impermissible transfer of control to a
Non-Citizen and therefore does not meet
the requirements to qualify as a
Preferred Mortgage. If the lender
knowingly files a false certification with
the Citizenship Approval Officer or has
used covenants in a loan or mortgage on
a Fishing Industry Vessel that are
materially different from the approved
covenants, it may also be subject to civil
and criminal penalties pursuant to 18
U.S.C. 1001.

§356.23 [Amended]

12. Section 356.23 is amended as
follows:

a. By revising the section heading;
and

b. By revising paragraph (a)
introductory text to read as follows:

§356.23 Restrictive loan covenants
approved for use by lenders.

(a) We approve the following standard
loan covenants, which may restrict the
activities of the borrower without the
lender’s consent and which may be
included in loan agreements or other
documents between an owner of a
Fishing Industry Vessel and an
unrelated lender that is using an
approved Mortgage Trustee to hold the
mortgage and debt instrument for the
benefit of the lender and that is not
exempted under § 356.19(d) from
MARAD review of its loan and mortgage
covenants, so long as the lender’s

consent is not unreasonably withheld:
* * * * *

Subpart E—Mortgage Trustees

§356.27 [Amended]

13. Section 356.27 is amended by
revising paragraphs (a), (b)(1), (c)(2),
(c)(3), (c)(4) and (g) to read as follows:

§356.27 Mortgage Trustee requirements.

(a) A lender who is not qualified
under § 356.19(a)(1) through (5) to hold
a Preferred Mortgage directly on a
Fishing Industry Vessel may use a
qualified Mortgage Trustee to hold, for
the benefit of the lender, the Preferred
Mortgage and the debt instrument for
which the Preferred Mortgage is
providing security.

(b) * * *

(1) Be eligible to hold a Preferred
Mortgage on a Fishing Industry Vessel
under § 356.19(a)(1) through (a)(5);

* * * * *

(C] * * %

(2) The appropriate certification and
documentation required under
§356.19(b)(1) through (5) to
demonstrate that it is qualified to hold
a Preferred Mortgage on Fishing
Industry Vessels;

(3) A copy of the most recent
published report of condition of the
Mortgage Trustee; and,

(4) A certification that the Mortgage
Trustee is authorized under the laws of
the United States or of a State to
exercise corporate trust powers and is
subject to supervision or examination by
an official of the United States or of a
State;

(g) An application to be approved as
a Mortgage Trustee should include the
following:

The undersigned (the “Mortgage Trustee’)
hereby applies for approval as Mortgage
Trustee pursuant to 46 U.S.C. 31322(f) and
the Regulation (46 CFR part 356), prescribed
by the Maritime Administration (“MARAD”).
All terms used in this application have the
meaning given in the Regulation. In support
of this application, the Mortgage Trustee
certifies to and agrees with MARAD as
hereinafter set forth:

The Mortgage Trustee certifies:

(a) That it is acting or proposing to act as
Mortgage Trustee on a Fishing Industry
Vessel documented, or to be documented
under the U.S. registry;

(b) That it—

(1) Is organized as a corporation under the
laws of the United States or of a State and
is doing business in the United States;

(2) Is authorized under those laws to
exercise corporate trust powers;

(3) Is qualified to hold a Preferred Mortgage
on Fishing Industry Vessels pursuant to 46
CFR 356.19(a);

(4) Is subject to supervision or examination
by an official of the United States
Government or a State; and

(5) Has a combined capital and surplus of
at least $3,000,000 as set forth in its most
recent published report of condition, a copy
of which, dated , is attached.

The Mortgage Trustee agrees:

(a) That it will, so long as it shall continue
to be on the List of Approved Mortgage
Trustees referred to in the Regulation:

(1) Notify the Citizenship Approval Officer
in writing, within 20 days, if it shall cease
to be a corporation which:

(i) Is organized under the laws of the
United States or of a State, and is doing
business under the laws of the United States
or of a State;

(ii) Is authorized under those laws to
exercise corporate trust powers;

(iii) Is qualified under 46 CFR. 356.19(a) to
hold a Preferred Mortgage on Fishing
Industry Vessels;

(iv) Is subject to supervision or
examination by an authority of the U.S.
Government or of a State; and

(v) Has a combined capital and surplus (as
set forth in its most recent published report
of condition) of at least $3,000,000.

(2) Furnish to the Citizenship Approval
Officer on an annual basis:

(i) The appropriate certification and
documentation required under
§356.19(b)(1)—(5) to demonstrate that it is
qualified to hold a Preferred Mortgage on
Fishing Industry Vessels;

(ii) A copy of the most recent published
report of condition of the Mortgage Trustee;

(iii) A list of the Fishing Industry Vessels
for which it is acting as Mortgage Trustee;
and,

(iv) The identity and address of all
beneficiaries for which it is acting as a
Mortgage Trustee.

(3) Furnish to the Gitizenship Approval
Officer copies of each Trust Agreement as
well as any other issuance, assignment or
transfer of an interest related to each
transaction where the beneficiary under a
trust arrangement is not a Commercial
Lender, a Lender Syndicate or an entity that
is eligible to hold a Preferred Mortgage under
46 CFR 356.19(a)(1)-(5);
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(4) Furnish to the Citizenship Approval
Officer any further relevant and material
information concerning its qualifications as
Mortgage Trustee under which it is acting or
proposing to act as Mortgage Trustee, as the
Citizenship Approval Officer may from time
to time request; and,

(5) Permit representatives of the Maritime
Administration, upon request, to examine its
books and records relating to the matters
referred to herein;

(b) That it will not issue, assign, or in any
manner transfer to a person not eligible to
own a documented vessel, any right under a
mortgage of a Fishing Industry Vessel, or
operate such vessel without the approval of
the Citizenship Approval Officer; except that
it may operate the vessel to the extent
necessary for the immediate safety of the
vessel, for its direct return to the United
States or for its movement within the United
States for repairs, drydocking or berthing
changes, but only under the command of a
Citizen of the United States for a period not
to exceed 15 calendar days;

(c) That after a responsible official of such
Mortgage Trustee obtains knowledge of a
foreclosure proceeding, including a
proceeding in a foreign jurisdiction, that
involves a documented Fishing Industry
Vessel on which it holds a mortgage pursuant
to approval under the Regulation and to
which 46 App. U.S.C. 802(c), 46 U.S.C.
31322(a)(4) or 46 U.S.C. 12102(c) is
applicable, it shall promptly notify the
Citizenship Approval Officer with respect
thereto, and shall ensure that the court or
other tribunal has proper notice of those
provisions; and

(d) That it shall not assume any fiduciary
obligation in favor of Non-Citizen
beneficiaries that is in conflict with any
restrictions or requirements of the
Regulation.

This application is made in order to induce
the Maritime Administration to grant
approval of the undersigned as Mortgage
Trustee pursuant to 46 U.S.C. 31322 and the
Regulation, and may be relied on by the
Citizenship Approval Officer for such
purposes. False statements in this application
may subject the applicant to fine or
imprisonment, or both, as provided for
violation of the proscriptions contained in 18
U.S.C. 286, 287, and 1001.

Dated this day of ,

20 .
ATTEST:

(Print or type name below)
(SEAL)
MORTGAGE TRUSTEE’S NAME & ADDRESS

By:
(Print or type name below)
TITLE

§356.31 [Amended]
14. Section 356.31 is revised to read
as follows:

§356.31 Maintenance of Mortgage Trustee
approval.

(a) A Mortgage Trustee that holds a
Preferred Mortgage on a Fishing

Industry Vessel must submit the
following information to the Citizenship
Approval Officer during each calendar
year that it is acting as a Mortgage
Trustee:

(1) The appropriate certification and
documentation required under
§356.19(b)(1) through (b)(5) to
demonstrate that it is qualified to hold
a Preferred Mortgage on Fishing
Industry Vessels;

(2) A copy of the most recent
published report of condition of the
Mortgage Trustee;

(3) A list of the Fishing Industry
Vessels for which it is acting as
Mortgage Trustee; and

(4) The identity and address of all
beneficiaries for which it is acting as a
Mortgage Trustee.

(b) The Mortgage Trustee must file the
documents required in paragraph (a) of
this section within 30 calendar days
prior to the anniversary date of the
original approval from the Citizenship
Approval Officer.

(c) If at any time the Mortgage Trustee
fails to meet the statutory requirements
set forth in the AFA, the Mortgage
Trustee must notify the Citizenship
Approval Officer of such failure to
qualify as a Mortgage Trustee not later
than 20 calendar days after the event
causing such failure. Upon learning that
a Mortgage Trustee fails to meet the
statutory or regulatory requirements to
qualify as a Mortgage Trustee, we will
publish a disapproval notice in the

Federal Register and will notify the U.S.

Coast Guard, the Mortgage Trustee, and
the beneficiary of each Preferred
Mortgage of such disapproval by
providing them a copy of the
disapproval notice. The notice to
beneficiaries will be provided by
standard U.S. mail to the address
supplied to the Citizenship Approval
Officer by the Mortgage Trustee. Within
30 calendar days of publication in the
Federal Register of the disapproval
notice, the disapproved Mortgage
Trustee must either transfer its fiduciary
responsibilities to a successor Mortgage
Trustee that has been approved by the
Citizenship Approval Officer or cure the
defect in its approval. The preferred
status of the mortgage will be
maintained during the 30 day period
following publication of the notice in
the Federal Register and pending
transfer of the Mortgage Trustee’s
fiduciary responsibilities to a successor
Mortgage Trustee or cure of the defect.

§356.37 [Amended]

15. Section 356.31 is revised to read
as follows:

§356.37 Operation of a Fishing Industry
Vessel by a Mortgage Trustee.

An approved Mortgage Trustee cannot
operate a Fishing Industry Vessel
without the approval of the Citizenship
Approval Officer, except where non-
commercial operation is necessary for
the immediate safety of the vessel, or for
repairs, drydocking or berthing changes;
provided, that the vessel is operated
under the command of a Citizen of the
United States for a period of no more
than 15 calendar days.

Subpart F—Charters, Management
Agreements and Exclusive or Long-
Term Contracts

§356.45 [Amended]

16. Section 356.45(a)(2)(iv) is
amended by adding the following after
the word “funds”: “, unless a qualified
Mortgage Trustee is used to hold the
debt instrument for the benefit of the
Non-Citizen”.

Subpart G—Special Requirements for
Certain Vessels

§356.47 [Amended]

17. Section 356.47 is amended by
revising paragraphs (a)(2) and (b)(3) and
by adding a new paragraph (e) to read
as follows:

§356.47 Special requirements for large
vessels.

(a) * * %

(2) It is more than 750 gross registered
tons (as measured pursuant to 46 U.S.C.
Chapter 145) or 1900 gross registered
tons (as measured pursuant to 46 U.S.C.
Chapter 143); or

* * * * *

(b) * * *

(3) In the event of the invalidation of
the fishery endorsement after October
21, 1998, application is made for a new
fishery endorsement within 15 business
days of the receipt of written
notification from MARAD or the Coast
Guard identifying the reason for such
invalidation. The fishery endorsemen