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NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

5 CFR Chapter LXVII

RIN 3137-AA15

Supplemental Standards of Ethical
Conduct for Employees of the Institute
of Museum and Library Services

AGENCY: Institute of Museum and
Library Services (IMLS).

ACTION: Interim final rule, with request
for comments.

SUMMARY: The Institute of Museum and
Library Services, with the concurrence
of the Office of Government Ethics
(OGE), is issuing regulations for officers
and employees of IMLS that supplement
the Standards of Ethical Conduct for
Employees of the Executive Branch
issued by OGE. The supplemental
regulations require IMLS employees to
obtain prior written approval to engage
in certain outside employment or
related activities.

EFFECTIVE DATE: These regulations take
effect on April 14, 2003. Comments are
invited and must be received on or
before May 14, 2003.

ADDRESSES: Send comments by mail to
Nancy E. Weiss, General Counsel,
Institute of Museum and Library
Services, 1100 Pennsylvania Avenue,
NW., Suite 802, Washington, DC 20506,
or by e-mail to regulations@imls.gov.

FOR FURTHER INFORMATION CONTACT:
Nancy E. Weiss, General Counsel,
Institute of Museum and Library
Services, Suite 802, 1100 Pennsylvania
Avenue, NW., Washington, DC 20506.
Telephone (202) 606—-5414; e-mail
nweiss@imls.gov. Individuals who use a
telecommunications device for the deaf
(TDD) may contact IMLS’ TDD terminal
at (202) 606—8636.

SUPPLEMENTARY INFORMATION:

1. Background

On August 7, 1992, OGE published in
the Federal Register new Standards of
Ethical Conduct for Employees of the
Executive branch (the ‘“Standards”) (57
FR 35006—-35067). The Standards, as
corrected and amended, are codified at
5 CFR part 2635 and generally became
effective February 3, 1993. Those
regulations established uniform
standards of ethical conduct that apply
to all executive branch personnel.

With the concurrence of OGE, 5 CFR
2635.150 authorizes executive branch
agencies to publish agency-specific
supplemental regulations necessary to
implement their respective ethics
programs. With OGE’s concurrence,
IMLS has determined that the following
supplemental regulations contained in a
new chapter LXVII, consisting of part
7701, of 5 CFR as set forth in this
interim rule are necessary to implement
IMLS’s ethics program successfully, in
light to of IMLS’ programs and
operations.

II. Analysis of the Regulations
Section 7701.101

Section 7701.101 explains that the
regulations contained in this interim
rule will apply to all IMLS employees
and are supplemental to the executive
branchwide standards. Employees of
IMLS are also subject to the Standards
of Ethical Conduct for Employees of the
Executive Branch at 5 CFR part 2635,
the executive branch financial
disclosure and financial interests
regulations at 5 CFR parts 2634 and
2640, and the executive branch
employees responsibilities and conduct
regulations at 5 CFR part 735.

Section 7701.102 Prior-Approval for
Outside Employment

Under 5 CFR 2635.803, an agency that
determines if is necessary or desirable
for the purpose of administering its
ethics program may, by supplemental
regulation with OGE’s concurrence and
co-signature, require its employees to
obtain written approval before engaging
in outside employment. IMLS has
determined that it is necessary to the
administration of its ethics program to
institute the requirement that
employment that may pose the most
potential for employees to violate
applicable conflict laws and regulations.

Therefore, subsection 7701.102(a)
requires prior approval of outside

General

employment when the outside
employment involves a prohibited
source. In identifying a “prohibited
source” for purposes of this prior
approval requirement, IMLS will apply
the definition of that term found in the
Standards at 5 CFR 2635.203(d). Thus,
an employee would have to obtain
approval before engaging in outside
employment with any person (including
an organization more than half of whose
members are persons) seeking official
action by IMLS; doing business or
seeking to do business with IMLS;
conducting activities regulated by IMLS;
or having interests that may be
substantially affected by the
performance or nonperformance of the
employee’s official duties. Section
7701.102(a) also requires written
requests for approval to be submitted to
the employee’s immediate supervisor
and his or her Designated Agency Ethics
Officials and specifies the information
to be included in the employee’s
request. Section 7701.102(b) states the
standard to be used in approving or
denying requests for approval of outside
employment. The basis of denial, if any,
must be found in applicable statutes or
Federal regulations, including the
executive branchwide Standards and
this part.

Section 7701.102(c) defines outside
employment as including any form of
compensated or uncompensated non-
Federal employment or business
relationship involving the provision of
personal services by the employee. It
includes writing done under
arrangement with another person for
production or publication of the written
product.

III. Matters of Regulatory Procedure

Waiver of Proposed Rulemaking

As Director of IMLS, I have found
good cause pursuant to 5 U.S.C. 553(b)
and (d)(3) for waiving, as unnecessary
and contrary to the public interest, the
general notice of proposed rulemaking
and the 30-day delay in effectiveness as
to this interim rule. The reason for this
determination is that this rulemaking is
related to IMLS’ organization, procedure
and practice. Nonetheless, this is an
interim rulemaking with provision for a
30-day public comment period. IMLS
will review all comments received
during the comment period and will
consider any modifications that appear
appropriate in adopting these rules as
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final with the concurrence and co-
signature of the Office of Government
Ethics.

Regulatory Flexibility Act

As Director of IMLS, I have
determined under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) that
this regulation will not have a
significant economic impact on a
substantial number of small entities
because it only affects IMLS employees.

Paperwork Reduction Act

As Director of IMLS, I have
determined that the Paperwork
Reduction Act (44 U.S.C. chapter 35)
does not apply because these
regulations do not contain any
information collection requirements that
require the approval of the Office of
Management and Budget.

Executive Order 12866

In promulgating this interim rule,
IMLS has adhered to the regulatory
philosophy and the applicable
principles of regulation set forth in
section 1 of Executive Order 12866,
Regulatory Planning and Review. This
rule has not been reviewed by the Office
of Management and Budget under that
Executive Order, since it deals with
agency organization, management, and
personnel matters and is not in any
event deemed ‘‘significant” thereunder.

Executive Order 12988

As Director of IMLS, I have reviewed
this interim rule in light of section 3 of
Executive Order 12988, Civil Justice
Reform, and certify that it meets the
applicable standards provided therein.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 25, subchapter II), this rule will
not significantly or uniquely affect small
governments and will not result in
increased expenditures by State, local,
and tribal governments, or by the
private sector, of $100 million or more
(as adjusted for inflation) in any one
year.

Congressional Review Act

IMLS has determined that this
rulemaking is a nonrule under the
Congressional Review Act (5 U.S.C.
chapter 8), since it deals with agency
management, organization and
personnel matters.

List of Subjects in 5 CFR Part 7701

Conflict of interests, Standards of
conduct, Government employees.

Dated: March 7, 2003.
Robert S. Martin,
Director, Institute of Museum and Library
Services.
Approved: March 26, 2003.
Amy L. Comstock,
Director, Office of Government Ethics.

» For the reasons set forth in the pre-
amble, the Institute of Museum and
Library Services, with the concurrence of
the Office of Government Ethics, is
amending title 5 of the Code of Federal
Regulations, by adding a new chapter
LXVII, consisting of part 7701, to read as
follows:

CHAPTER LXVII—INSTITUTE OF MUSEUM
AND LIBRARY SERVICES

PART 7701—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE INSTITUTE
OF MUSEUM AND LIBRARY SERVICES

Sec.

7701.101 Purpose.

7701.102 Prior approval for outside
employment.

Authority: 5 U.S.C. 7301, 5 U.S.C. App.
(Ethics in Government Act of 1978); E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.803.

§7701.101 Purpose.

In accordance with 5 CFR 2635.105,
the regulations of this part apply to
employees of the Institute of Museum
and Library Services (IMLS) and
supplement the Standards of Ethical
Conduct for Employees of the Executive
Branch contained in 5 CFR part 2635. In
addition to the regulations in 5 CFR part
2635 and this part, employees of IMLS
are subject to the executive branch
employee responsibilities and conduct
regulations at 5 CFR part 735, the
executive branch financial disclosure
regulations at 5 CFR part 2634, and the
executive branch financial interests
regulations at 5 CFR part 2640.

§7701.102 Prior approval for outside
employment.

(a) Before engaging in any outside
employment with a prohibited source
within the meaning of 5 CFR
2635.203(d), whether or not for
compensation, an employee other than
a special Government employee must
obtain written approval from his or her
immediate supervisor and the
Designated Agency Ethics Official. The
request for approval shall include the
following:

(1) The name of the person, group, or
organization for which the work is to be
performed, the type of work to be
performed, and the proposed hours of

work and approximate dates of
employment;

(2) A brief description of the
employee’s official IMLS duties and a
brief description of the employee’s
discipline or inherent area of expertise
based on experience of educational
background;

(3) The employee’s certification that
the outside employment will not
depend on information obtained as a
result of the employee’s official
Government position and that no
official duty time or Government
property, resources, or facilities not
available to the general public will be
used in connection with the outside
employment; and

(4) Responses to the following:

(i) Whether the proposed outside
employment will pertain to a matter to
which the employee is presently
assigned or has been assigned within
the last year;

(ii) Whether the proposed outside
employment pertains to an ongoing or
announced agency policy or program;

(iii) Whether the sponsor of the
proposed outside employment has any
interests before IMLS that may be
substantially affected by the
performance or nonperformance of the
employee’s duties;

(iv) Whether the employee intends to
refer to his or her official IMLS position
during the proposed outside
employment and if so, the text of any
disclaimers that he or she will use;

(v) Whether the employee will receive
any payment or compensation for the
proposed outside employment; and

(vi) Whether the proposed outside
employment will involve teaching a
course which is part of the established
curriculum of an accredited institution
of higher education, secondary school,
elementary school, or an education or
training program sponsored by a
Federal, State or local government
entity.

(b) Approval shall be granted only
upon determination that the outside
employment is not expected to involve
conduct prohibited by statute or Federal
regulation, including 5 CFR part 2635
and this part.

(c) Outside employment means any
form of compensated or uncompensated
non-Federal employment or business
relationship involving the provision of
personal services by the employee. It
includes, but is not limited to, personal
services such as acting as an officer,
director, employee, trustee, agent,
attorney, consultant, contractor, general
partner, teacher or speaker. It includes
writing when done under an
arrangement with another person for
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production or publication of the written
product.

[FR Doc. 03—-8989 Filed 4-11-03; 8:45 am]
BILLING CODE 7036-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-SW-05-AD; Amendment
39-13116; AD 2003-08-05]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS350B3 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter France
(Eurocopter) model helicopters that
requires inspecting the ASU No. 2
printed circuit board (PCB) to determine
if the resistor R8 is installed, and if it

is not installed, replacing the PCB with
an airworthy PCB with that resistor
installed. This amendment is prompted
by the discovery of a PCB without a
critical resistor that polarizes the voltage
regulator that regulates electrical power
to a critical warning light, a critical
caution light, and the main rotor
revolutions per minute (RPM) signal to
the vehicle engine management display
(VEMD). The actions specified by this
AD are intended to prevent the
malfunction of the two critical lights
and the rotor RPM signal to the VEMD,
failure of these components to timely
alert the pilot to the associated
malfunctions, further helicopter damage
because of these malfunctions, and
subsequent loss of control of the
helicopter.

DATES: Effective May 19, 2003.

FOR FURTHER INFORMATION CONTACT:
Carroll Wright, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Regulations Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5120,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend 14 CFR part 39 to
include an AD for Eurocopter Model
AS350B3 helicopters was published in
the Federal Register on January 21,
2003 (68 FR 2714). That action proposed
to require, within 15 hours time-in-
service (TIS), inspecting the ASU No. 2
PCB on helicopters with serial numbers
3062 and earlier to determine if the
resistor R8 is installed, and if it is not

installed, replacing the PCB with an
airworthy PCB with resistor R8 installed
within 50 hours TIS.

The Direction Generale De L’Aviation
Civile (DGACQ), the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
Eurocopter Model AS350B3 helicopters.
The DGAC advises that the absence of
a resistor R8 on the ASU No. 2 boards
can lead to a malfunction of the electric
circuits supplying the “BATT. TEMP.”
red warning light, the “ENGINE CHIP”
amber caution light, and the rotor RPM
signal output to the VEMD.

Eurocopter has issued Service
Bulletin No. 77.00.07, dated March 27,
2000, which specifies checking to
determine if the resistor R8 is installed
on the PCB within 25 hours time-in-
service (TIS) and, if a resistor R8 is not
installed, replacing the PCB with one
that has a resistor R8 installed within 50
hours TIS. The DGAC classified this
service bulletin as mandatory and
issued AD No. 2001-319-083(A), dated
July 25, 2001, to ensure the continued
airworthiness of these helicopters in
France.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s AD system. The regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance.
However, for clarity and consistency in
this final rule, we have retained the
language of the NPRM regarding that
material.

The FAA estimates that 30 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost $1,200. The
manufacturer states in its service
bulletin that PCB’s will be replaced free
of charge. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $37,800, if
a PCB is replaced in the entire fleet and
there is no free replacement by the
manufacturer.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and

responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the FAA,
Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2003-08-05 Eurocopter France:
Amendment 39-13116. Docket No.
2002—-SW-05-AD.

Applicability: Model AS350B3 helicopters,
serial numbers (S/N) 3062 and earlier,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
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Compliance: Required as indicated, unless
accomplished previously.

To prevent malfunction of the electrical
circuits controlling the “BATT. TEMP.” red
warning light, the “ENGINE CHIP”” amber
caution and the rotor revolutions-per-minute
(RPM) signal output to the vehicle engine
management display (VEMD), accomplish the
following:

(a) Within 15 hours time-in-service (TIS),
inspect the ASU No. 2 printed circuit board
(PCB), part number SE 03022, to determine
if resistor R8 is installed.

(b) If the resistor R8 is not installed, within
50 hours TIS, replace the PCB with an
airworthy PCB that has a resistor R8
installed.

Note 2: Eurocopter Service Bulletin No.
77.00.07, dated March 27, 2000, pertains to
the subject of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(d) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(e) This amendment becomes effective on
May 19, 2003.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 2001-319-083(A), dated July 25,
2001.

Issued in Fort Worth, Texas, on April 8,
2003.

Michele M. Owsley,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 03-9012 Filed 4-11-03; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 210

[Release Nos. 33-8128A; 34-46464A; FR—
63A; File No. S7-08-02]

RIN 3235-AI33

Acceleration of Periodic Report Filing
Dates and Disclosure Concerning Web
Site Access to Reports; Correction

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendments.

SUMMARY: This document contains
corrections to final rules which were

published in the Federal Register on
Monday, September 16, 2002 (67 FR
58480). The rules relate to the
acceleration of the filing of quarterly
and annual reports under the Securities
Exchange Act of 1934 by certain
accelerated filers.

EFFECTIVE DATE: April 14, 2003.

FOR FURTHER INFORMATION CONTACT:
Jeffrey J. Minton, Special Counsel,
Office of Rulemaking, Division of
Corporation Finance, at (202) 942—-2910,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0312.

SUPPLEMENTARY INFORMATION:

I. Background

On September 5, 2002, the
Commission adopted,! among other
things, changes to rules 3-012 and 3—
123 of Regulation S—X* under the
Securities Act of 1933 (the “Securities
Act”).5 These rules relate to the
timeliness of financial information in
Commission filings, such as Securities
Act registration statements and proxy
statements and information statements
under section 14 © of the Securities
Exchange Act of 1934 (the “Exchange
Act”).” The changes were made to
conform the timeliness requirements for
these filings made by accelerated filers
to changes adopted to the deadlines for
Forms 10-K 8 and 10-Q © for accelerated
filers, as defined in Exchange Act rule
12b—2.10 The new deadlines will be
phased-in over three years.

After we adopted the amendments to
rules 3—01 and 3-12 of Regulation S-X,
questions arose regarding the
appropriate phase-in period for an
accelerated filer required to update
interim financial information in
registration statements filed or that
become effective 134 days after the end
of the filer’s fiscal year. This is the
period after audited financial statements
for the most recently completed fiscal
year are already required to be filed on
Form 10-K and on or after the date most
registrants are required to have filed
interim financial statements for the first
quarter on Form 10-Q. Concerns arose
that the phase-in periods in the
conforming amendments to rules 3-01
and 3-12 of Regulation S—X do not

1 See Release No. 33—-8128 (Sept. 5, 2002) [67 FR
58480].

217 CFR 210.3-01.

317 CFR 210.3-12.

417 CFR 210.1-01 et seq.

515 U.S.C. 77a et seq.

615 U.S.C. 78n

715 U.S.C. 78a et seq.

817 CFR 249.310.

917 CFR 308a.

1017 CFR 240.12b-2.

match the phase-in periods described in
the adopting release.

Accordingly, the amendments set
forth in this document clarify that the
phase-in periods applicable to
accelerated filers who need to update
interim information in accordance with
amended rules 3—-01 and 3-12 of
Regulation S—X match the phase-in
periods for filing quarterly information
on Form 10-Q. The corrections clarify
that updated interim information is
required within 130 days after the end
of the registrant’s fiscal year for fiscal
years ending on or after December 15,
2003 and before December 15, 2004, and
within 125 days after the end of the
registrant’s fiscal year for fiscal years
ending on or after December 15, 2004.
The changes are technical corrections to
clarify the rules as described in the
original adopting release, and do not
alter the phase-in periods for these
requirements as described in the
original adopting release.

II. Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

Text of Amendments

List of Subjects in 17 CFR Part 210

Reporting and recordkeeping
requirements, Securities.

= In accordance with the foregoing, the
Commission amends Title 17, chapter II
of the Code of Federal Regulations as fol-
lows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT
OF 1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, INVESTMENT
ADVISERS ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

» 1. The authority citation for part 210
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
7772, 77aa(25), 77aa(26), 78j-1, 781, 78m,
78n, 780(d), 78u->5, 78w(a), 7811(d), 79e(b),
79](3], 79n, 79t(a), 80a—8, 80a—20, 80a—29,
80a—30, 80a—31, 80a—37(a), unless otherwise
noted.
= 2. Section 210.3—01 is amended by
revising paragraphs (e)(1) and (i)(2) to
read as follows:

§210.3-01 Consolidatedbalance sheets.
* * * * *

(e) * *x %

(1) For accelerated filers (as defined in
§ 240.12b-2 of this chapter):
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(i) 135 days for fiscal years ending on
or after December 15, 2002 and before
December 15, 2003;

(ii) 130 days for fiscal years ending on
or after December 15, 2003 and before
December 15, 2004; and

(iii) 125 days for fiscal years ending
on or after December 15, 2004; and
* * * * *

(i) I
(2) For purposes of paragraph (e) of

this section, the number of days shall
be:

(i) For accelerated filers (as defined in
§ 240.12b-2 of this chapter):

(A) 134 days subsequent to the end of
the registrant’s most recent fiscal year
for fiscal years ending on or after
December 15, 2002 and before December
15, 2003;

(B) 129 days subsequent to the end of
the registrant’s most recent fiscal year
for fiscal years ending on or after
December 15, 2003 and before December
15, 2004; and

(C) 124 days subsequent to the end of
the registrant’s most recent fiscal year
for fiscal years ending on or after
December 15, 2004; and

(ii) 134 days subsequent to the end of
the registrant’s most recent fiscal year
for all other registrants.

= 3. Section 210.3—12 is amended by
revising paragraph (g)(1) to read as fol-
lows:

§210.3-12 Age of financial statements at
effective date of registration statement or at
mailing date of proxy statement.

* * * * *

(g)(1) For purposes of paragraph (a) of
this section, the number of days shall
be:

(i) For accelerated filers (as defined in
§ 240.12b-2 of this chapter):

(A) 135 days for fiscal years ending on
or after December 15, 2002 and before
December 15, 2003;

(B) 130 days for fiscal years ending on
or after December 15, 2003 and before
December 15, 2004; and

(C) 125 days for fiscal years ending on
or after December 15, 2004; and

(ii) 135 days for all other registrants.

* * * * *

Dated: April 8, 2003.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 03—8998 Filed 4-11-03; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 341
[Docket No. 76N-052G]
RIN 0910-AA01

Cold, Cough, Allergy, Bronchodilator,
and Antiasthmatic Drug Products for
Over-the-Counter Human Use; Final
Monograph for Combination Drug
Products; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of December 23, 2002 (67 FR
78158). The document issued a final
monograph that established conditions
under which over-the-counter (OTC)
cold, cough, allergy, bronchodilator, and
antiasthmatic (cough-cold) combination
drug products are generally recognized
as safe and effective and not misbranded
as part of its ongoing review of OTC
drug products.

DATES: The regulation is effective
December 23, 2004.

FOR FURTHER INFORMATION CONTACT:
Cazemiro R. Martin or Gerald M.
Rachanow, Center for Drug Evaluation
and Research (HFD-560), Food and
Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
2222.

SUPPLEMENTARY INFORMATION: In FR Doc.
02—32158 appearing on page 78158 in
the Federal Register of Monday,
December 23, 2002, the following
corrections are made:

§341.40 [Corrected]

1. On page 78168, in the second
column, in Part 341 Cold, Cough,
Allergy, Bronchodilator, and
Antiasthmatic Drug Products for Over-
the-Counter Human Use, under the
authority citation, in amendment 2,
““Section 341.40 is added to subpart C to
read as follows:” is corrected to read
“Section 341.40 is added to subpart B to
read as follows:”

§341.70 [Corrected]

2. On page 78170, in the second
column, in § 341.70 Labeling of OTC
drug products containing ingredients
that are used for treating concurrent
symptoms (in either a single-ingredient
or combination drug product), in
paragraph (b), ‘“Repeat every hour as
needed or as directed by a doctor.” is

corrected to read ‘“‘Repeat every 2 hours

as needed or as directed by a doctor.”
Dated: April 8, 2003.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. 03—9067 Filed 4—11—-03; 8:45 am]

BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510 and 558

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for seven approved
new animal drug applications (NADAsS)
for clopidol Type A medicated articles
and combination drug medicated
chicken and turkey feeds from Aventis
Animal Nutrition, Inc., to Merial Ltd.
DATES: This rule is effective April 14,
2003.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0209.

SUPPLEMENTARY INFORMATION: Aventis
Animal Nutrition, Inc., 3480 Preston
Ridge Rd., suite 650, Alpharetta, GA
300058891, has informed FDA that it
has transferred ownership of, and all
rights and interest in, NADA 34-393,
40-264, 41-541, 44016, 46—209, 49—
934, and 99-150 for clopidol Type A
medicated articles and certain
combination clearances for use in
medicated feeds for chickens and
turkeys to Merial Ltd., 3239 Satellite
Blvd., Bldg. 500, Duluth, GA 30096—
4640. Accordingly, the agency is
amending the regulations in § 558.175
(21 CFR 558.175) to reflect the transfer
of ownership. Section 558.175 is also
being changed to a table format.

Following the change of sponsor of
these NADAs, Aventis Animal
Nutrition, Inc., is no longer the sponsor
of any approved applications. Therefore,
21 CFR 510.600(c) is being amended to
remove the entries for this sponsor.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.
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List of Subjects PART 510—NEW ANIMAL DRUGS PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS
21 CFR Part 510 » 1. The authority citation for 21 CFR o
Administrative practice and part 510 continues to read as follows: = 3. The authority citation for 21 CFR
procedure, Animal drugs, Labeling, part 558 continues to read as follows:

Reporting and recordkeeping Authority: 21 U.S.C. 321, 331, 351, 352, Authority: 21 U.S.C. 360b, 371.

353, 360b, 371, 379.

requirements. m 4. Section 558.175 is revised to read as
21 CFR Part 558 §510.600 [Amended] follows:
Animal drugs, Animal feeds. m 2. Section 510.600 Names, addresses, =~ §558.175 Clopidol.

» Therefore, under the Federal Food, and drug Iabe]gr ques Of sponsors Of (a) Specifications. Type A medicated

Drug, and Cosmetic Act and under approved applications is amended in the article containing 25 percent clopidol.

authority delegated to the Commissioner table in paragraph (c)(1) by removing the (b) Approvals. See No. 050604 in §

of Food and Drugs and redelegated to the entry for “Aventis Animal Nutrition, 510.600(c) of this chapter.

Center for Veterinary Medicine, 21 CFR  Inc.” and in the table in paragraph (c)(2) (c) [Reserved]

parts 510 and 558 are amended as fol- by removing the entry for “011526”. » (d) Conditions of use. It is used as fol-

lows: lows:

Clopidol in grams per ton Comblnatlo?olr? grams per Indications for use Limitations Sponsor

(1) 1135 Broiler chickens and re- Do not feed to chickens over 16 050604
placement chickens in- weeks of age.
tended for use as
caged layers: As an aid
in the prevention of coc-
cidiosis caused by E.
tenella, E. necatrix, E.
acervulina, E. maxima,

E. brunetti, and E.
mivati.

(2) 1135 Bacitracin methylene disa- | Broiler chickens: As in Feed continuously as the sole 050604

licylate 4 to 50 paragraph (d)(1) of this ration from the time chicks
section; for increased are placed in floor pens until
rate of weight gain. slaughter. Do not feed to
chickens over 16 weeks of
age; bacitracin methylene di-
salicylate as provided by No.
046573 in §510.600(c) of this
chapter.
(3) 1135 Bacitracin 4 to 25 plus Broiler chickens: As in Do not feed to chickens over 16 046573
roxarsone 45.4 paragraph (d)(1) of this weeks of age; withdraw 5 050604
section; for growth pro- days before slaughter; as sole
motion, feed efficiency; source of organic arsenic; as
improved pigmentation, bacitracin methylene disalicy-
and increased rate of late or bacitracin zinc pro-
weight gain. vided by No. 046573 in
§510.600(c) of this chapter.

(4) 113.5 Bacitracin zinc 5 to 25 Broiler chickens: As in Feed continuously as sole ra- 046573
paragraph (d)(1) of this tion; bacitracin zinc as pro- 050604
section; for increased vided by No. 046573 in
rate of weight gain and §510.600(c) of this chapter.
improved feed efficiency.

(5) 113.5 Chlortetracycline 100 to Broiler and replacement Feed continuously as sole ration 050604

200 chickens: As in para- from the time chicks are
graph (d)(1) of this sec- placed in floor pens for 7 to
tion; for control of infec- 14 days.
tious synovitis caused
by Mycoplasma
synoviae susceptible to
chlortetracycline.

(6) 113.5 Lincomycin 2 to 4 Broiler chickens: As in Do not feed to chickens over 16 000009
paragraph (d)(1) of this weeks of age; as lincomycin
section; for increased hydrochloride monohydrate.
rate of weight gain and
improved feed efficiency.

(7) 113.5 Roxarsone 45.4 Broiler and replacement Do not feed to chickens over 16 050604
chickens intended for weeks of age; withdraw 5
use as caged layers: As days before slaughter; as sole
in paragraph (d)(1) of source of organic arsenic.
this section; for growth
promotion, feed effi-
ciency; and improved
pigmentation.
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Clopidol in grams per ton Comb|nat|o?o|r? grams per Indications for use Limitations Sponsor

(8) 227 Broiler and replacement Feed continuously as the sole 050604
chickens intended for ration; feed up to 16 weeks of
use as caged layers: As age if intended for use as
in paragraph (d)(1) of caged layers; withdraw 5
this section. days before slaughter if given

at the level of 0.025 percent
in feed or reduce level to
0.0125 percent 5 days before
slaughter.

(9) 113.5 or 227 Turkeys: As an aid in the | For turkeys grown for meat pur- 050604
prevention of poses only; feed continuously
leucocytozoonosis as the sole ration at 0.0125 or
caused by 0.025 percent clopidol de-

Leucocytozoon smithi. pending on management
practices, degree of expo-
sure, and amount of feed
eaten; withdraw 5 days before
slaughter.

Dated: March 25, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03-9028 Filed 4-11-03; 8:45 am]
BILLING CO DE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[FL—-094-200316a; FRL—7481-8]
Approval and Promulgation of State

Plan for Designated Facilities and
Pollutants: Florida

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the sections
111(d)/129 plan submitted by the
Florida Department of Environmental
Protection (FDEP) for the State of
Florida on November 29, 2001, for
implementing and enforcing the
Emissions Guidelines (EG) applicable to
existing Commercial and Industrial
Solid Waste Incineration (CISWI) units
that commenced construction on or
before November 30, 1999.

DATES: This direct final rule is effective
June 13, 2003 without further notice,
unless EPA receives adverse comments
by May 14, 2003. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: All comments should be
addressed to: Joydeb Majumder, EPA
Region 4, Air Toxics and Management
Branch, 61 Forsyth Street, SW., Atlanta,
Georgia 30303—3104. Copies of materials
submitted to EPA may be examined

during normal business hours at the
above listed Region 4 location. Anyone
interested in examining this document
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Joydeb Majumder at (404) 562—9121 or
Heidi LeSane at (404) 562—9035.

SUPPLEMENTARY INFORMATION:
I. Background

On December 1, 2000, pursuant to
sections 111 and 129 of the Clean Air
Act (Act), EPA promulgated new source
performance standards (NSPS)
applicable to new CISWIs and EG
applicable to existing CISWIs. The
NSPS and EG are codified at 40 CFR
part 60, subparts CCCC and DDDD,
respectively. Subparts CCCC and DDDD
regulate the following: Particulate
matter, opacity, sulfur dioxide,
hydrogen chloride, oxides of nitrogen,
carbon monoxide, lead, cadmium,
mercury, and dioxins and
dibenzofurans.

Section 129(b)(2) of the Act requires
States to submit to EPA for approval
State Plans that implement and enforce
the EG. State Plans must be at least as
protective as the EG, and become
Federally enforceable upon approval by
EPA. The procedures for adoption and
submittal of State Plans are codified in
40 CFR part 60, subpart B. EPA
originally promulgated the subpart B
provisions on November 17, 1975. EPA
amended subpart B on December 19,
1995, to allow the subparts developed
under section 129 to include
specifications that supersede the general
provisions in subpart B regarding the
schedule for submittal of State Plans,
the stringency of the emission
limitations, and the compliance
schedules.

This action approves the State Plan
submitted by FDEP for the State of
Florida to implement and enforce
subpart DDDD, as it applies to existing
CISWI units only.

II. Discussion

FDEP submitted to EPA on November
29, 2001, the following in their 111(d)/
129 State Plan for implementing and
enforcing the EG for existing CISWIs
under their direct jurisdiction in the
State of Florida: Public Participation-
Demonstration that the Public Had
Adequate Notice and Opportunity to
Submit Written Comments and Attend
the Public Hearing; Legal Authority;
Emission Limits and Standards;
Compliance Schedule; Inventory of
CISWI Plants/Units; CISWI Emissions
Inventory; Source Surveillance,
Compliance Assurance and Enforcement
Procedures; Submittal of Progress
Reports to EPA; and applicable State of
Florida statutes and rules of the FDEP.

The approval of the Florida State Plan
is based on finding that: (1) FDEP
provided adequate public notice of
public hearings for the EG for CISWIs,
and (2) FDEP also demonstrated legal
authority to adopt emission standards
and compliance schedules; enforceable
applicable laws, regulations, standards,
and compliance schedules; the ability to
seek injunctive relief; obtain
information necessary to determine
compliance; require record keeping;
conduct inspections and tests; require
the use of monitors; require emission
reports of owners and operators; and
make emission data publicly available.

FDEP cites the following references
for the legal authority: The Florida
Statues (F.S.), sections 403.031
definitions, 403.061 powers and duties,
403.0872 Title V air operating permits,
and 403.8055 authority to adopt federal
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standards by reference. Subsections
403.061(6), (7), (8), and (13), F.S., gives
the authority for obtaining information,
requiring record keeping, and using
monitors. Most importantly, subsection
403.061(35), F.S., gives FDEP the
authority to exercise the duties, powers,
and responsibilities required of the state
under the Act. The sections of Florida
Statues that give authority for
compliance and enforcement are
403.121 judicial and administrative
remedies, 403.131 injunctive relief,
403.141 civil remedies, and 403.161
civil and criminal penalties. Finally,
section 119.07, F.S., is the authority for
making the information available to the
public.

An enforcement mechanism is a legal
instrument by which the FDEP can
enforce a set of standards and
conditions. The FDEP has adopted 40
CFR 60, subpart DDDD, into Chapter
62—204 of the Florida Administrative
Code, thereby making it an enforceable
rule. Therefore, FDEP’s mechanism for
enforcing the standards and conditions
of 40 CFR 60, subpart DDDD, is Rule
62.204.800(8)(f), F.A.C. On the basis of
these statutes and rules of the State of
Florida, the State Plan is approved as
being at least as protective as the
Federal requirements for existing CISWI
units.

FDEP adopted by reference, all
emission standards and limitations
applicable to existing CISWTI units.
These standards and limitation have
been approved as being at least as
protective as the Federal requirements
contained in subpart DDDD for existing
CISWI units.

FDEP submitted the compliance
schedule for CISWIs under their
jurisdiction in the State of Florida. This
portion of the Plan has been reviewed
and approved as being at least as
protective as Federal requirements for
existing CISWTI units.

FDEP submitted an emissions
inventory of all designated pollutants
for CISWI units under their jurisdiction
in the State of Florida. This portion of
the Plan has been reviewed and
approved as meeting the Federal
requirements for existing CISWI units.

FDEP includes its legal authority to
require owners and operators of
designated facilities to maintain records
and report to their Agency the nature
and amount of emissions and any other
information that may be necessary to
enable their Agency to judge the
compliance status of the facilities in
Appendix B of the State Plan. In
Appendix B, FDEP also submits its legal
authority to provide for periodic
inspection and testing and provisions
for making reports of CISWI emissions

data, correlated with emission standards
that apply, available to the general
public.

The State Plan outlines the authority
to meet the requirements of monitoring,
record keeping, reporting, and
compliance assurance. This portion of
the Plan has been reviewed and
approved as being at least as protective
as Federal requirements for existing
CISWI units.

As stated in the Plan, FDEP will
provide progress reports of plan
implementation updates to the EPA on
an annual basis. These progress reports
will include the required items pursuant
to 40 CFR part 60, subpart B. This
portion of the plan has reviewed and
approved as meeting the Federal
requirement for State Plan reporting.

This action approves the State Plan
submitted by FDEP for the State of
Florida to implement and enforce
subpart DDDD, as it applies to existing
CISWTI units only.

I11. Final Action

This action approves the State Plan
submitted by FDEP for the State of
Florida to implement and enforce
subpart DDDD, as it applies to existing
CISWI units only. The EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the State Implementation Plan
(SIP) revision should adverse comments
be filed. This rule will be effective June
13, 2003 without further notice unless
the Agency receives adverse comments
by May 14, 2003.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on June 13,
2003, and no further action will be
taken on the proposed rule.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For

this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
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requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a ““major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 13, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection, Air
pollution control, Nitrogen dioxide,
Particulate matter, Sulfur oxides.

Dated: March 24, 2003.

A. Stanely Meiburg,
Acting, Regional Administrator, Region 4.

» Chapter, title 40 of the Code of Fed-
eral Regulation is amended as follows:

PART 62—[AMENDED)]

» 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart K—Florida

» 2. Subpart K is amended by adding an
undesignated center heading and
§62.2380 to read as follows:

Air Emissions From Commercial and
Industrial Solid Waste Incineration
(CISWI) Units—Section 111(d)/129 Plan

§62.2380 Identification of sources.

The Plan applies to existing
Commercial and Industrial Solid Waste
Incineration Units that Commenced
Construction On or Before November
30, 1999.

[FR Doc. 03—-8953 Filed 4-11-03; 8:45 am]
BILLING CODE 6560-50—P



17886

Proposed Rules

Federal Register
Vol. 68, No. 71

Monday, April 14, 2003

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 02-109-2]

Importation of Beef From Uruguay

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed Rule; Notice of
reopening and extension of comment
period.

SUMMARY: We are extending the
comment period for our proposed rule
to amend the regulations governing the
importation of certain animals, meat,
and other animal products into the
United States to allow, under certain
conditions, the importation of fresh
(chilled or frozen) beef from Uruguay.
This action will allow interested
persons additional time to prepare and
submit comments.

DATES: We will consider all comments
that we receive on or before April 25,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02—-109-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02-109-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘Docket
No. 02—-109-1" on the subject line.

You may read any comments that we
receive on Docket No. 02—-109-1 in our
reading room. The reading room is
located in room 1141 of the USDA
South Building, 14th Street
andIndependence Avenue SW.,

Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Hatim Gubara, Senior Staff Veterinarian,
Regionalization Evaluation Services
Staff, VS, APHIS, 4700 River Road Unit
38, Riverdale, MD 20737-1231; (301)
734—4356.

SUPPLEMENTARY INFORMATION:

Background

On February 10, 2003, we published
in the Federal Register (68 FR 6673—
6677, Docket No. 02—109-1) a proposal
to amend the regulations governing the
importation of certain animals, meat,
and other animal products into the
United States to allow, under certain
conditions, the importation of fresh
(chilled or frozen) beef from Uruguay.
Based on the evidence in a recent risk
evaluation, we believe that fresh
(chilled or frozen) beef from Uruguay
can be safely imported from Uruguay
provided certain conditions are met.

Comments on the proposed rule were
required to be received on or before
April 11, 2003. We are reopening and
extending the comment period for
Docket No. 02—109-1 for an additional
14 days ending April 25, 2003. This
action will allow interested persons
additional time to prepare and submit
comments.

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.4.

Done in Washington, DC, this 9th day of
April 2003.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—9022 Filed 4—11-03; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 709
[Docket No. CN-03-RM-01]
RIN 1992-AA33

Office of Counterintelligence;
Polygraph Examination Regulations

AGENCY: Department of Energy.

ACTION: Notice of proposed rulemaking
and opportunity for public comment.

SUMMARY: The Department of Energy
(DOE or Department) publishes a notice
of proposed rulemaking to begin a
proceeding to consider whether to retain
or modify its current Polygraph
Examination Regulations. DOE is
undertaking this action, among other
reasons, to satisfy the directive of
section 3152 of the National Defense
Authorization Act for Fiscal Year 2002
that following issuance of the National
Academy of Sciences’ Polygraph Review
(NAS Polygraph Review), DOE is to
prescribe regulations for a new
counterintelligence polygraph program,
whose Congressionally-specified
purpose is “* * * to minimize the
potential for release or disclosure of
classified data, materials, or
information.”

DATES: Written comments (10 copies)
are due June 13, 2003.

ADDRESSES: You may choose to address
written comments to U.S. Department of
Energy, Office of Counterintelligence
(CN-1), Docket No. CN-03-RM-01,
1000 Independence Avenue. SW.,
Washington, DC 20585. Alternatively,
you may e-mail your comments to:
poly@hq.doe.gov. You may review or
copy the public comments DOE has
received in Docket No. CN-03-RM-01
and any other docket material DOE
makes available at the DOE Freedom of
Information Reading Room, Room 1E—
190, 1000 Independence Avenue, SW.,
Washington, DC 20585. This notice of
proposed rulemaking and supporting
documentation is available on DOE’s
internet home page at the following
address: http://www.energy.gov.

FOR FURTHER INFORMATION CONTACT:
Douglas Hinckley, U.S. Department of
Energy, Office of Counterintelligence,
CN-1, 1000 Independence Avenue, SW.,
Washington, DC 20585, (202) 586—5901;
or Lise Howe, U.S. Department of
Energy, Office of General Counsel, GC—
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73, 1000 Independence Avenue, SW.,
Washington, DC 20585, (202) 586—2906.

SUPPLEMENTARY INFORMATION:
1. Introduction

Under section 3152(a) of the National
Defense Authorization Act for Fiscal
Year 2002 (NDAA for FY 2002), DOE is
obligated to prescribe regulations for a
new counterintelligence polygraph
program the stated purpose of which is
“* * * to minimize the potential for
release or disclosure of classified data,
materials, or information” (42 U.S.C.
7383h—1(a).) Section 3152(b) requires
DOE to “* * * take into account the
results of the Polygraph Review,” which
is defined by section 3152(e) to mean
“* * * the review of the Committee to
Review the Scientific Evidence on the
Polygraph of the National Academy of
Sciences” (42 U.S.C. 7383h-1(b), (e)).

Upon promulgation of final
regulations under section 3152, and
“effective 30 days after the Secretary
submits to the congressional defense
committees the Secretary’s certification
that the final rule * * * has been fully
implemented, * * **’ section 3154 of
the National Defense Authorization Act
for Fiscal Year 2000 (NDAA for FY
2000) (42 U.S.C. 7383h), would be
repealed by operation of law. (42 U.S.C.
7383h—1(c).) The repeal of section 3154
would eliminate the existing authority
which underlies DOE’s
counterintelligence polygraph
regulations, which are codified at 10
CFR part 709, but would not preclude
the retention of some or all of those
regulations through this rulemaking
pursuant to the later-enacted section
3152 of the NDAA for FY 2002.

In Part II of this SUPPLEMENTARY
INFORMATION, DOE reviews background
information useful in understanding the
existing statutory and regulatory
provisions applicable to DOE’s current
counterintelligence polygraph
examination program. In Part III of this
Supplementary Information, DOE
discusses its preliminary views with
regard to the relevant factual and policy
issues, including DOE’s evaluation of
the NAS Polygraph Review which is
entitled “The Polygraph and Lie
Detection.” That discussion explains
why the Secretary of Energy has
approved today’s preliminary proposal
to retain the regulations in 10 CFR part
709 as a balanced approach for the
carefully circumscribed use of
polygraph examinations as a tool that
appears in current circumstances well-
suited to accomplish the
Congressionally-specified purpose
“* * * to minimize the potential for
release or disclosure of classified data,

materials, or information” (42 U.S.C.
7383h-1).

DOE invites interested members of the
public to provide their views on the
issues in this rulemaking by filing
written comments. With an open mind,
DOE intends carefully to evaluate the
public comments received in response
to this notice of proposed rulemaking.
DOE will then consider whether to issue
a supplemental notice of proposed
rulemaking with additional policy
options for public comment and
whether it is necessary and timely to
hold a public hearing to provide an
opportunity for presentation of oral
comments.

II. Background

Consistent with section 3154 of the
NDAA for FY 2000, DOE published a
notice of final rulemaking establishing
10 CFR part 709 on December 17, 1999
(64 FR 70975). The provisions of 10 CFR
part 709 list the types of employees and
positions that are subject to polygraph
examinations. Under 10 CFR 709.4, the
polygraph program applies to all DOE
employees and contractor employees,
applicants for employment, and other
individuals assigned or detailed to
positions in eight categories which are
discussed in detail in part III of this
Supplementary Information. Employees
may request exculpatory polygraph
examinations to deal with unresolved
counterintelligence or personnel
security issues. Part 709 also describes
the polygraph examination protocols
DOE uses, the policies for safeguarding
the privacy rights of employees, and the
requirements that apply to ensure well
qualified and well trained polygraph
examiners.

After DOE promulgated 10 CFR part
709, Congress amended section 3154 of
the NDAA for FY 2000 by section 3135
in the National Defense Authorization
Act for Fiscal Year 2001 (Pub. L. 106—
398). Section 3135 amended the earlier
definition of “covered persons”
contained in section 3154 to include
assignees, detailees and applicants. The
definition of “‘high risk program’ was
revised to include programs using
information known as Sensitive
Compartmented Information, SAP,
PSAP, PAP, and any other program or
position category specified in section
709.4(a) of Title 10, Code of Federal
Regulations. Section 3135 amended
section 3154(f) to add the terms
“terrorism” after ““sabotage” and
“deliberate damage to or malicious
misuse of a United States Government
information or defense system” to the
statutory definition of the scope of a
counterintelligence polygraph
examination. Section 3135 also

amended section 3154 by adding
language that limited the Secretary’s
authority to waive the examination
requirement.

III. DOE’s Proposal To Implement
Section 3152(a) of the NDAA for FY
2002

The focal point for analysis of the
factual information and policy
considerations relevant to this
rulemaking is the Congressionally stated
purpose of the counterintelligence
polygraph regulations which is “* * *
to minimize the potential for release or
disclosure of classified data, material, or
information” (42 U.S.C. 7383h—1(a)).
Given the nature of this directive—as a
statement of the purpose of the program,
not as a standard that the program must
meet—DOE does not construe this
directive as a mandate mechanistically
to construct a program that takes all
steps to protect classified data,
materials, or information, no matter
what the countervailing considerations.
Construing the directive in that fashion
could lead to absurd results, potentially
requiring DOE to expend so much of its
resources on polygraphs and associated
provisions that the program would
significantly detract from DOE’s ability
to accomplish its national security
mission. At the same time, however,
DOE does believe that the directive
signals a Congressional hierarchy in the
weighing of various considerations,
pursuant to which DOE must take
potential jeopardy of classified data,
materials, or information very seriously
in considering the potential
consequences that may flow from how
it constructs its program. DOE has
evaluated the question whether to retain
or modify the list of positions currently
set forth in its regulations as subject to
polygraph examinations over a five-year
period against this Congressionally-
stated purgose so construed.

As noted above, that list is set forth
at 10 CFR 709.4. It includes: “(1)
Positions that DOE has determined
include counterintelligence activities or
access to counterintelligence sources
and methods; (2) positions that DOE has
determined include intelligence
activities or access to intelligence
sources and methods; (3) positions
requiring access to information that is
protected within a non-intelligence
special access program (SAP) designated
by the Secretary of Energy; (4) positions
that are subject to the Personnel
Security Assurance Program (PSAP); (5)
positions that are subject to the
Personnel Assurance program (PAP); (6)
positions that DOE has determined have
a need-to-know or access to information
specifically designated by the Secretary
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regarding the design and operation of
nuclear weapons and associated use
control features; (7) positions within the
Office of Independent Oversight and
Performance Assurance, or any
successor thereto, involved in
inspection and assessment of safeguards
and security functions, including cyber
security, of the Department; (8)
positions within the Office of Security
and Emergency Operations, or any
successor thereto * * *” This list
reflects, but is not restricted to, the
positions listed in section 3154 of the
NDAA for FY 2000. Consistent with
section 3152 of the NDAA for FY 2002,
DOE proposes to retain these eight
position categories because in each
category there are individuals who
possess or have routine access to
classified data, material, or information
that would likely be targeted for
acquisition by foreign powers. DOE has
not reached a firm conclusion that all
the position categories on the list should
be retained, or that all should be
retained in their current form, but it
believes that a sufficient basis for their
retention exists that it is not prepared to
propose the modification or removal of
any at this time. DOE accordingly
particularly invites comment on the
question whether the list, or any of the
position categories on the list, is
overinclusive or underinclusive, and if
so, how and on what basis the list, or
any of the position categories on the list,
should be modified.

The list of position categories in 10
CFR 709.4(a) also includes two
categories of individuals who volunteer
for polygraph examinations. There is a
category of applicants for employment
who opt for the Accelerated Access
Authorization Program (AAAP) (10 CFR
709.4(a)(9)). These applicants choose to
be polygraphed in order to obtain
expedited interim “Q” clearances
pending completion of field
investigations. There is also a category
composed of incumbent employees who
volunteer for so-called exculpatory
polygraph examinations to resolve
questions that have arisen in the context
of counterintelligence investigations or
personnel security issues (10 CFR
709.4(a)(10).

The NAS Polygraph Review examined
the scientific evidence with regard to
the validity of polygraph examinations
used for the screening of applicants for
employment and incumbent employees,
as well as for specific-event
investigations (which include what DOE
calls “exculpatory polygraph
examinations”). The NAS pointed out
that the available scientific evidence is
generally of low quality and consisted of
57 studies of which 53 are specific-

event investigations and four are flawed
studies of employee screening. While
noting that the available empirical
research has not established the
underlying factors that produce the
physiological responses observed during
polygraph examinations, and that
generalizing from such responses in
research settings to real world settings is
hazardous, the NAS nevertheless
concluded that “* * * specific-incident
polygraph tests discriminate lying from
truth telling at rates well above chance,
though well below perfection * * *”
(NAS Polygraph Review at p. 3). DOE is
inclined to accept this conclusion with
regard to exculpatory polygraph
examinations under 10 CFR
709.4(a)(10), but given the limitations of
the tool, DOE does not treat the results
of such examinations as conclusive as to
truthfulness or mendacity. Accordingly,
DOE may follow up an exculpatory
polygraph result with additional
investigative activities if DOE considers
that action appropriate. DOE does not
now contemplate any change in this
policy.

With regard to polygraph
examinations for employee screening
under 10 CFR part 709, the NAS takes
a significantly different view. Against
the background of what it acknowledges
is very sparse evidence, the NAS is
dubious about both the validity and the
advisability of such examinations.

Validity. According to the NAS, the
proportion of the employee population
at DOE that poses a major national
security threat (presumably including
threats to classified information) is
extremely low. In the NAS’s view,
screening in a population with a very
low rate of target transgressions will
necessarily yield, as a function of how
sensitively the polygraph test is set,
either a large number of false positives
or a large of false negatives (NAS
Polygraph Review at 4, 2—4 through 2—
7, 2—20 though 2-21, and 7-2 through
7—4). On that basis, the NAS concludes
that polygraph examinations are too
inaccurate to be used for employee
screening. (NAS Polygraph Review, p.4.)

In reaching its negative conclusion,
the NAS acknowledged that a screening
polygraph, even if set to reduce the
number of false positives, will identify
true positives who are being deceptive.
Accordingly, DOE does not believe that
the issues that the NAS has raised about
the polygraph’s accuracy are sufficient
to warrant a decision by DOE to
abandon it as a screening tool. Doing so
would mean that DOE would be giving
up a tool that, while far from perfect,
will help identify some individuals who
should not be given access to classified
data, materials, or information. DOE

does not believe wholesale
abandonment of a tool that has some
admitted value for that purpose can be
squared with Congress’s overall
direction to implement a polygraph
program whose purpose is “ * * * to
minimize the potential for release or
disclosure of classified data, materials,
or information.”

Advisability. The NAS’s main
conclusion is that lack of evidence of
validity and accuracy justifies not using
polygraph examinations for screening
purposes. In arriving at this conclusion,
the NAS also took into account the
expense associated with invalid
polygraph results, the potential loss of
competent or highly skilled individuals
due to false positives or the fear of such
a test result, and claims of adverse
impact on civil liberties. The NAS also
acknowledged but considered less
significant the deterrent effect that the
prospect of being polygraphed could
have on employment applicants who are
national security risks. In short, what
NAS conducted was a cost-benefit
analysis that (given the nature of the
costs and benefits) inevitably rested in
no small part on value judgments made
by the NAS. There is nothing
inappropriate about this approach in
light of the NAS’s mission and charge.

DOE, however, has a significantly
different mission—one that is intimately
involved in science, but directed to a
particular end—the national security of
the United States; therefore, not
surprisingly, section 3152 gave the
Department a particular charge for its
polygraph program. That charge was not
to devise a program based on the NAS’s
or the Department’s own weighing of
costs and benefits based on its own
value judgments. Rather, Congress
directed DOE to develop a polygraph
program focused on minimizing the risk
of release or disclosure of classified
information. That amounts to a
Congressional specification that the
most important cost about which DOE
should be concerned is the risk of
release or disclosure of classified
information. DOE believes that
Congress’s judgment in that regard was
reasonable. Given that DOE’s classified
information consists in significant
measure of information regarding
nuclear weapons of mass destruction,
the consequences of compromise of that
information can be profoundly
significant. Those consequences make it
sensible for Congress to conclude that
DOE’s priority should be on deterrence
and detection of potential security risks
with a secondary priority of mitigating
the consequences of false positives and
false negatives. Moreover, whatever may
be the importance of other
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considerations, DOE believes that at this
time, when the United States is engaged
in hostilities precisely in order to
address the potentially disastrous
consequences that may flow from
weapons of mass destruction falling into
the wrong hands, it is under a particular
obligation to make sure that no action
that it takes be susceptible to
misinterpretation as a relaxation of
controls over information concerning
these kinds of weapons. For all these
reasons, while fully respecting the
questions the NAS has raised about the
use of polygraphs as a screening tool,
DOE does not believe it can endorse the
NAS'’s conclusion that the tool should
be laid down.

Perhaps in recognition that its main
conclusion was less tenable in the
context of Federal agencies with
national security missions established
by law, the NAS went on to conclude
in the alternative that if polygraph
screening is to be used at all, it should
only be used as a trigger for follow-up
detailed investigations and not as a sole
basis for personnel action (NAS
Polygraph Review, p. 5). This
alternative conclusion appears to DOE
to be much more compatible with the
priority DOE is statutorily invited to
place on minimizing the potential for
release or disclosure of classified
information. It is also consistent with
the way DOE currently uses screening
polygraphs.

Under DOE’s current regulations,
neither DOE nor its contractors may take
an adverse personnel action against an
individual solely on the basis of a
polygraph result indicating deception
(10 CFR 709.25). If, after an initial
polygraph examination, there are
remaining unresolved issues, DOE must
advise the individual and provide an
opportunity for the individual to
undergo an additional polygraph
examination. If the additional polygraph
examination is not sufficient to resolve
the matter, DOE must undertake a
comprehensive investigation using the
polygraph examination as an
investigative lead (10 CFR 709.15(b)). In
DOE’s view, this regulatory scheme is
consistent both with the NAS’s
alternative conclusion and with the
statutory priority on minimizing release
or disclosure of classified information.
Therefore, pursuant to section 3152 of
the NDAA for FY 2002, DOE today
proposes on a preliminary basis to
retain the regulatory provisions in part
709. DOE invites public comment on its
evaluation of the NAS Polygraph
Review with regard to employee
screening and on its assessment that the
existing provisions of part 709 are

consistent with the NAS’s alternative
conclusion

IV. Regulatory Review

A. National Environmental Policy Act

The proposed rule would retain the
existing procedures for
counterintelligence evaluations to
include polygraph examinations and
therefore will have no impact on the
environment. DOE has determined that
this rule is covered under the
Categorical Exclusion in DOE’s National
Environmental Policy Act regulations in
paragraph A.5 of appendix A to subpart
D, 10 CFR part 1021, which applies to
rulemakings amending an existing
regulation that does not change the
environmental effect of the regulations
being amended. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires preparation of
an initial regulatory flexibility analysis
for every rule that must be proposed for
public comment, unless the agency
certifies that the rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities. This rulemaking will not
directly regulate small businesses or
small governmental entities. It will
apply principally to individuals who are
employees of, or applicants for
employment by, some of DOE’s prime
contractors, which are large businesses.
There may be some affected small
businesses that are subcontractors, but
the rule will not impose unallowable
costs. Accordingly, DOE certifies that
the proposed rule, if promulgated, will
not have a significant economic impact
on a substantial number of small
entities.

C. Paperwork Reduction Act

DOE has determined that this
proposed rule does not contain any new
or amended record-keeping, reporting or
application requirements, or any other
type of information collection
requirements that require the approval
of the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq. The OMB
has defined the term “information” to
exclude certifications, consents, and
acknowledgments that entail only
minimal burden [5 CFR 1320.3(h)(1)].

D. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531 et seq., requires
a Federal agency to perform a detailed

assessment of the costs and benefits of
any rule imposing a Federal mandate
with costs to state, local, or tribal
governments, or to the private sector of
$100 million or more. The proposed
rule does not impose a Federal mandate
requiring preparation of an assessment
under the Unfunded Mandates Reform
Act of 1995.

E. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999, (Pub. L. No. 105-277),
requires Federal agencies to issue a
Family Policymaking Assessment for
any proposed rule that may affect family
well being. This proposed rule will not
have any impact on the autonomy or
integrity of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

F. Executive Order 12866

Executive Order 12866, 58 FR 51735
(October 4, 1993) provides for a review
by the Office of Information and
Regulatory Affairs in the Office of
Management and Budget of a
“significant regulatory action,” which is
defined as an action that may have an
effect on the economy of $100 million
or more or adversely affect the economy,
competition, jobs, productivity,
environment, public health or safety, or
state, local or tribal governments. DOE
has concluded that this proposed rule
(10 CFR Part 709) is not a significant
regulatory action. Accordingly, this
rulemaking has not been reviewed by
the Office of Information and Regulatory
Affairs.

G. Executive Order 12988

Section 3(a) of Executive Order 12988,
61 FR 4729 (February 7, 1996) imposes
on executive agencies the general duty
to adhere to the following requirements:
(1) Eliminate drafting errors and
ambiguity; (2) write regulations to
minimize litigation; and (3) provide a
clear legal standard for affected conduct
rather than a general standard, and
promote simplification and burden
reduction. Section 3(b) of Executive
Order 12988 specifically requires that
executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
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other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
proposed rule meets the relevant
standards of Executive Order 12988.

H. Executive Order 13084

Under Executive Order 13084, 63 FR
27655 (May 19, 1998), DOE may not
issue a discretionary rule that
significantly or uniquely affects Indian
tribal governments and imposes
substantial direct compliance costs.
This proposed rulemaking would not
have such effects. Accordingly,
Executive Order 13084 does not apply
to this rulemaking.

I. Executive Order 13132

Executive Order 13132, 64 FR 43255
(August 10, 1999), requires agencies to
develop an accountable process to
ensure meaningful and timely input by
state and local officials in the
development of regulatory policies that
have “federalism implications.” Policies
that have federalism implications are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” On March 14,
2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations (65 FR
13735). DOE has examined this
proposed rule and determined that it
would not have a substantial direct
effect on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. No further
action is required by the Executive
Order.

J. Review Under Executive Order 13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use), 66 FR 28355 (May
22, 2001) requires preparation and
submission to OMB of a Statement of
Energy Effects for significant regulatory
action under Executive Order 12866 that
are likely to have a significant adverse

effect on the supply, distribution, or use
of energy. This rulemaking, although
significant, will not have such an effect.
Consequently, DOE has concluded that
there is no need for a Statement of
Energy Effects.

K. Treasury and General Government
Appropriations Act, 1999

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issues by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2001), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed this notice of proposed
rulemaking under the OMB and DOE
guidelines, and has concluded that it is
consistent with applicable policies in
those guidelines.

V. Opportunity for Public Comment

Interested members of the public are
invited to participate in this proceeding
by submitting data, views, or comments
on this proposed rule. Ten copies of
written comments should be submitted
to the address indicated in the
ADDRESSES section of this notice.
Comments should be identified on the
outside of the envelope and on the
comments themselves with the
designation ‘“Polygraph Examination
Regulation, Docket No. CN—03-RM—-01."
If anyone wishing to provide written
comments is unable to provide ten
copies, alternative arrangements can be
made in advance with the DOE. All
comments received on or before the date
specified at the beginning of this notice,
and other relevant information before
final action is taken on the proposed
rule, will be considered.

All submitted comments will be
available for public inspection as part of
the administrative record on file for this
rulemaking in the DOE Freedom of
Information Reading Room at the
address indicated in the ADDRESSES
section of this notice. Pursuant to the
provisions of 10 CFR 1004.11, anyone
submitting information or data that he
or she believes to be confidential and
exempt by law from public disclosure
should submit one complete copy of the
document, as well as two copies, if
possible, from which the information
has been deleted. The DOE will make its
determination as to the confidentiality
of the information and treat it
accordingly.

List of Subjects in 10 CFR Part 709
Lie detector tests, Privacy.

Issued in Washington, DC on April 8, 2003.
Stephen W. Dillard,

Director, Office of Counterintelligence.

For the reasons stated in the
preamble, DOE hereby proposes to
amend 10 CFR part 709 to read as
follows:

PART 709—POLYGRAPH
EXAMINATION REGULATIONS

1. The authority citation for 10 CFR
part 709 is revised to read as follows:

Authority: 42 U.S.C. 2011, et seq., 7101, et
seq., 7383h—1.
* * * * *
[FR Doc. 03—9009 Filed 4-11-03; 8:45 am]
BILLING CODE 6450-01—P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 5
[Docket No. 03-06]
RIN 1557-AC13

Electronic Filings

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is issuing this
interim rule, with a request for
comments, to amend our rules, policies
and procedures for corporate activities.
The interim rule expressly provides that
the OCC may permit national banks to
make any class of licensing filings
electronically. Its purpose is to facilitate
the expansion of the OCC’s e-Corp
program. The e-Corp program, which
began as a pilot project to enable
participating national banks to make
certain types of licensing filings
electronically, has been made available
to all national banks through the OCC’s
National BankNet web site. The rule
furthers the OCC’s objectives of
reducing regulatory burden for national
banks and improving the agency’s
efficiency in processing filings through
increased use of electronic technology.
The interim rule also amends part 5 to
clarify the circumstances under which
we may adopt filing procedures
different from those otherwise required
by part 5.
DATES: Effective Date: This rule is
effective April 14, 2003.

Comment Date: Comments must be
received by June 13, 2003.
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ADDRESSES: You should direct
comments to the Public Information
Room, Office of the Comptroller of the
Currency, Mailstop 1-5, Attention:
Docket No. 03-06, 250 E Street, SW.,
Washington, DC 20219. Due to delays in
paper mail delivery in the Washington,
DC, area, commenters are encouraged to
submit comments by fax or e-mail.
Comments may be sent by fax to (202)
874-4448, or by e-mail to
regs.comments@occ.treas.gov. You can
inspect and photocopy the comments at
the OCC’s Public Information Room, 250
E Street, SW., Washington, DC 20219.
You can make an appointment to
inspect the comments by calling (202)
874-5043.

FOR FURTHER INFORMATION CONTACT: Jean
Campbell, Attorney, Legislative and
Regulatory Activities Division, (202)
874-5090; or Darrell Sheets, Licensing
Data Manager, Licensing, Policy and
Systems Division, (202) 874-5060,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

Background and Description of the
Rule

1. Electronic Filing

The OCC’s ongoing objectives include
minimizing regulatory burden for the
national banks we supervise, consistent
with safety and soundness, and
achieving greater efficiency in the
agency’s regulatory processes. National
banks’ preparation of required licensing
applications and filings and the OCC’s
processing of those submissions are
activities where substantial efficiencies,
including cost savings, can be achieved
through increased use of electronic
technology. Moreover, the Government
Paperwork Elimination Act (GPEA)?
requires that Federal agencies consider
providing the public with the option of
automated transactional processes that
use and accept electronic filings and
signatures, when practicable. The
requirements of GPEA apply to all
interactions with the Federal
government that involve the electronic
submission, maintenance, or disclosure
of information.2 This includes
transactions ‘“ such as the electronic
filings that are the subject of this
notice—that involve Federal
information collections covered by the
Paperwork Reduction Act (PRA).3

144 U.S.C. 3504 note.

2 See OMB Memorandum M—00-10, “OMB
Procedures and Guidance; Implementation of the
Government Paperwork Elimination Act,” 65 FR
25508, May 2, 2000 (OMB Guidance).

344 U.S.C. 3501 et seq.

To further the objectives we have
described and to facilitate compliance
with GPEA, the OCC designed Web-
based corporate applications and made
them available to a limited number of
national banks through a pilot program
called e-Corp. National banks that
participated in the pilot used e-Corp to
submit electronically certain licensing
filings to the OCC using electronic
signatures. Ten national banks
participated in the pilot program.
Authorized users from those national
banks accessed e-Corp’s electronic
forms through the OCC’s National
BankNet Web site (BankNet).4 Four
applications were available:
establishment of a branch, relocation of
a branch, relocation of a main office
within a 30-mile radius (within current
city, town or village limits), and
relocation of a main office within a 30-
mile radius (outside current city, town
or village limits). Three more e-Corp
electronic filings are currently under
development: notices of branch closing,
change of corporate title, and change of
address.

In March 2003 the OCC made e-Corp
available to all national banks through
BankNet. The four corporate filings
described above are available for
electronic submission. In the near future
we also expect to add to e-Corp
additional classes of corporate filings,
such as the three currently under
development, as we gain experience
with electronic filing. In recognition of
the fact that national banks rely on
technology to varying extents, electronic
filing will be voluntary. Any bank that
wishes to continue filing paper-based
applications may do so.

The interim rule facilitates the
expansion of e-Corp by revising §5.2,
which generally describes our filing
rules. As revised, § 5.2 expressly
provides that the OCC may permit
national banks to make any class of
filings available for electronic
submission. The rule refers national
banks to the Comptroller’s Licensing
Manual (Manual) to find information
about the filings that are available for
electronic submission. The Manual also
specifies the procedures that apply to
national banks making electronic filings.
In light of rapid changes in technology
and our plan to expand the electronic
filing system over time, we believe it is
preferable to provide detailed
information on electronic filings in the
more flexible format of the Manual,
rather than in the text of the regulation.
The Manual is available on the OCC’s

4BankNet is a secure, extranet website that allows
the OCC to deliver data-based services via the
Internet to the national banks we supervise.

Internet website.> The Manual is
updated on a continuous basis and will
be updated as necessary when
electronic filing of additional types of
applications or notices is available to
national banks. We plan to publish
notices on BankNet and the OCC’s
homepage whenever an additional class
of applications is added to e-Corp.

2. Exceptions to Licensing Procedures

Section 5.2(b) of our rules provides
that, after giving appropriate notice to
the applicant and, at the OCC’s
discretion, to others, the OCC may adopt
materially different procedures for a
particular filing, or a class of filings, in
exceptional circumstances, such as
natural disasters or unusual
transactions. The wording of this
provision could be misleading if the
reference to natural disasters were
interpreted, contrary to its intended
meaning, as establishing the standard
for determining what is an exceptional
circumstance rather than as merely
illustrative of one type of situation
where use of filing procedures
otherwise prescribed by part 5 is
warranted. Accordingly, the interim rule
deletes the phrase “such as natural
disasters.” As revised, the standard in
§5.2(b) simply permits the OCC to
adopt materially different procedures in
exceptional circumstances or for
unusual transactions. The notice
requirement in the current rule is
unchanged.

3. Comptroller’s Licensing Manual

The Comptroller’s Corporate Manual
formerly contained guidance on how
applicants and other filers could comply
with our rules. On July 17, 2002, the
OCC replaced the Comptroller’s
Corporate Manual with the
Comptroller’s Licensing Manual and
made the Manual available on our
homepage. As we have described, the
Manual contains information on
corporate applications, such as charter
and merger applications, and other
policies and procedures on corporate
changes sought by national banks. The
interim rule substitutes the new name of
the Manual, provides the OCC’s Internet
address, and substitutes a new address
to use to submit a request for a printed
version of the Manual.

4. Notice and Comment; Effective Date

Under the Administrative Procedure
Act (APA), the requirement that an

5 See www.occ.treas.gov/corpapps/
corpapplic.htm. This is the web address for the
OCC’s homepage, which contains information
available to the general public. Printed copies of the
Manual are available for a fee from the OCC’s
Communications Division.
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agency provide public notice and an
opportunity for comment does not apply
to “rules of agency organization,
procedure, or practice.” ¢ This
exemption applies to a rule that does
not itself affect the substantive rights of
those affected, even though the rule
“may alter the manner in which the
parties present themselves or their
viewpoints to the agency.” JEM
Broadcasting Co., Inc. v. FCC, 22 F.3d
320, 326-27 (D.C. Cir. 1994).

The interim rule has no effect on the
substantive rights of national banks
subject to application or filing
requirements. The electronic filing
amendments pertain only to the form in
which a bank may make a submission
to the OCC. Moreover, electronic filing
is permissive, not mandatory. Similarly,
the amendment to the “exceptional
circumstances” provision only clarifies
the types of circumstances that may
warrant the use of special procedures.
The requirement that the OCC provide
notice to an applicant in such a case is
unchanged. For these reasons, we
conclude that this interim rule is not
subject to the notice and comment
requirements of the APA.

The interim rule is effective
immediately upon publication in the
Federal Register. An agency may
dispense with the delayed effective date
requirement of the APA for “good
cause.” 7 As we have described, we
expect that the interim rule, which
imposes no new requirements, will help
produce efficiencies for national banks
by enabling them to save time and
money in the preparation and
processing of certain required filings.
For these reasons, we conclude that
there is good cause to dispense with the
30-day delayed effective date prescribed
by the APA.

Finally, subject to certain exceptions,
12 U.S.C. 4802(b)(1) provides that new
regulations and amendments to
regulations prescribed by a Federal
banking agency that impose additional
reporting, disclosure, or other new
requirements on an insured depository
institution must take effect on the first
day of a calendar quarter that begins on
or after the date on which the
regulations are published in final form.
The interim rule imposes no additional
reporting, disclosure, or other new
requirements on insured depository
institutions. For this reason, section
4802(b)(1) does not apply to this
rulemaking.

65 U.S.C. 553(b)(A).
7Id. at 553(d)(3).

Comment Solicitation

Although notice and comment are not
required, we are nonetheless interested
in receiving any comments that may
improve this rule before it is adopted in
final form. We therefore request
comment on all aspects of this interim
rule.

Community Bank Comment Request

In addition, we invite your comments
on the impact of this proposal on
community banks. The OCC recognizes
that community banks operate with
more limited resources than larger
institutions and may present a different
risk profile. Thus, the OCC specifically
requests comments on the impact of this
proposal on community banks’ current
resources and available personnel with
the requisite expertise, and whether the
goals of the proposed regulation could
be achieved, for community banks,
through an alternative approach.

Solicitation of Comments on Use of
Plain Language

The OCC also requests comment on
whether the interim rule is written
clearly and is easy to understand. On
June 1, 1998, the President issued a
memorandum directing each agency in
the Executive branch to write its rules
in plain language. This directive applies
to all new proposed and final
rulemaking documents issued on or
after January 1, 1999. In addition, Pub.
L. 106—102 requires each Federal agency
to use plain language in all proposed
and final rules published after January
1, 2000. The OCC invites comments on
how to make this rule clearer. For
example, you may wish to discuss:

(1) Whether we have organized the
material to suit your needs;

(2) Whether the requirements of the
rule are clear; or

(3) Whether there is something else
we could do to make the rule easier to
understand.

Regulatory Analysis
Regulatory Flexibility Act

The Regulatory Flexibility Act applies
only to rules for which an agency
publishes a general notice of proposed
rulemaking pursuant to 5 U.S.C. 553(b).8
Because the OCC has determined for
good cause that the APA does not
require public notice and comment on
this final rule, we are not publishing a
general notice of proposed rulemaking.
Thus, the Regulatory Flexibility Act
does not apply to this interim rule.

8 See id. at 553(d).

Unfunded Mandates Reform Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—04 (Unfunded Mandates Act)
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC has determined that the
interim rule will not result in
expenditures by State, local, or tribal
governments or by the private sector of
$100 million or more. Accordingly, the
OCC has not prepared a budgetary
impact statement or specifically
addressed the regulatory alternatives
considered.

Executive Order 12866

The OCC has determined that this
rule does not constitute a “significant
regulatory action” for the purposes of
Executive Order 12866.

List of Subjects in Part 5

Administrative practice and
procedure, National banks, Reporting
and recordkeeping requirements,
Securities.

Authority and Issuance

For the reasons set forth in the
preamble, part 5 of chapter I of the Code
of Federal Regulations is revised to read
as follows:

PART 5—RULES, POLICIES, AND
PROCEDURES FOR CORPORATE
ACTIVITIES

1. The authority citation for part 5
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 24a,
24(Seventh), 93a, and 3101 et seq.

2.1In §5.2, paragraphs (b) and (c) are
revised and a new paragraph (d) is
added to read as follows:

§5.2 Rules of general applicability.
* * * * *

(b) Exceptions. The OCC may adopt
materially different procedures for a
particular filing, or class of filings, in
exceptional circumstances or for
unusual transactions, after providing
notice of the change to the applicant
and to any other party that the OCC
determines should receive notice.

(c) Additional information. The
“Comptroller’s Licensing Manual”’
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(Manual) provides additional guidance,
including policies, procedures, and
sample forms. The Manual is available
on the OCC’s Internet Web page at
http://www.occ.treas.gov. Printed copies
are available for a fee from Publications,
Communications Division, Comptroller
of the Currency, 250 E Street, SW.,
Washington, DC 20219-0001.

(d) Electronic filing. The OCC may
permit electronic filing for any class of
filings. The Manual identifies filings
that may be made electronically and
describes the procedures that the OCC
requires in those cases.

Dated: April 3, 2003
John D. Hawke, Jr.,
Comptroller of the Currency.
[FR Doc. 03—-8995 Filed 4-11-03; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-39-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4-600R, and F4-600R
(Collectively Called A300-600) Series
Airplanes; and Model A310 Series
Airplanes; Equipped With Pratt &
Whitney JT9D-7R4 or 4000 Series
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Airbus Model A300-600 and A310
series airplanes, that currently requires
deactivating both thrust reversers and
revising the airplane flight manual
(AFM) to ensure safe and appropriate
performance during certain takeoff
conditions. This action would require
installing modifications that will add an
independent third line of defense on the
thrust reversers, which would enhance
their redundancy and terminate the
requirements of the existing AD. The
actions specified by the proposed AD
are intended to prevent in-flight
deployment of the thrust reversers,
which could result in reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
May 14, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
39-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002—NM-39-AD"” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,

environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002—NM-39-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-39-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On December 15, 1998, the FAA
issued AD 98-25-51, amendment 39—
10952 (63 FR 70637, December 22,
1998), applicable to certain Airbus
Model A300-600 and A310 series
airplanes. That AD requires deactivating
both thrust reversers and revising the
airplane flight manual (AFM) to ensure
safe and appropriate performance
during certain takeoff conditions. That
action was prompted by a report
indicating that the thrust reverser of
engine number 1 on an Airbus Model
A300-600 series airplane deployed
during climb. The requirements of that
AD are intended to prevent in-flight
deployment of a thrust reverser, which
could result in reduced controllability
of the airplane.

Actions Since Issuance of Previous Rule

Since AD 98-25-51 was issued,
Airbus issued service information that
provides instructions for reactivating
the thrust reversers through the
implementation of a program that
involves parts replacement and
repetitive inspections of the thrust
reversers. The FAA approved this
program as an alternative method of
compliance (AMOC) with the
requirements of AD 98-25-51, allowing
for reactivation of the thrust reversers
and removal of the AFM limitations.

The actions required by AD 98-25-51
and the reactivation program are
considered “interim action.” Since
issuance of that AD and the AMOC, the
manufacturer has developed a
modification to address the unsafe
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condition, and the FAA has determined
that further rulemaking action is
necessary; this proposed AD follows
from that determination.

Explanation of Relevant Service
Information

Airbus has issued the following
service bulletins:

Service Bulletins

Airbus service bulletin—

For Airbus model—

Equipped with model—

A300-78-6017, dated August 6, 2001

A300-78-6018, dated July 17, 2001
A300-78-6020, dated August 10, 2001
A310-78-2018, dated June 1, 2001

A310-78-2019, dated May 2, 2001
A310-78-2020, dated June 1, 2001

A300 B4-620 airplanes

A300 B4-622R airplanes
A300 B4-622 airplanes
A310-222 and —322 series airplanes

A310-324 and —325 series airplanes ..
A310-221 and —222 series airplanes ..

PWJT9D-7R4 series en-
gines.

PW4000 series engines.

PW4000 series engines.

PWJT9D-7R4 series en-
gines.

PW4000 series engines.

PWJT9D-7R4 series
engines.

These service bulletins describe
procedures for installing modifications
that will add an independent third line
of defense on the thrust reverser system
and consequently enhance its
redundancy. The actions are intended to
preclude a single/dual thrust reverser
deployment due to failure of the first
two lines of defense, or failure of
mechanical retention means. The
modifications comprise five parts:

* Retrofit of the new electrical circuit
between the avionics compartment and
the forward cargo compartment at frame
(FR) 38.2.

* Retrofit of the new electrical circuit
between the forward cargo compartment
at FR 38.2 and the wing/pylon
interfaces.

sbull Retrofit of the new electrical
circuit in the engine pylons.

* Retrofit of the new electrical circuit
in the avionics compartment.

* Installation of the synchronous
shaft lock system and connection to the
new electrical circuit.

Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition. The
Direction Générale de 1’Aviation Civile
(DGAC), which is the airworthiness
authority for France, classified these

service bulletins as mandatory and
issued French airworthiness directive
2001-523(B), dated October 31, 2001, to
ensure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would

supersede AD 98—25-51 to continue to
require deactivating both thrust
reversers and revising the airplane flight
manual (AFM) to ensure that safe and
appropriate performance is achieved
during certain takeoff conditions. (The
AMOC described previously allows for
re-activation of the thrust reversers and
removal of the AFM limitations.) The
proposed AD would also require
installing modifications involving
retrofit of a new electrical circuit at four
locations and installation of the
synchronous shaft lock system and
connection to the new electrical circuit.
The modifications would terminate the
requirements of the existing AD, as well
as the associated AMOC, which allows
re-activation of the thrust reversers. The
modifications would be required to be
accomplished in accordance with the
applicable service bulletins described
previously.

Cost Impact

There are approximately 38 airplanes
of U.S. registry that would be affected
by this proposed AD. The FAA provides
the following cost estimates for the
actions specified in this proposed AD:

Cost Estimates

: . Work Hourly Cost per
Action Model/series hours labor rate Parts cost airplane
Actions currently required by AD 98-25-51
Thrust reverser deactivation ..................... All e 2 $60 $0 $120
AFM TeVISION ....occeiiiiiiiiiiieieeee e All L 1 60 0 60
Proposed modification, per Service Bulletin
A310-78-2018 A310-222 and —322 ......cccoeeiieeiiinieeies 1,433 60 16,234 102,214
A310-78-2019 A310-324 and —325 .....ccceocvveeiiiieeen 1,395 60 15,061 98,761
A310-78-2020 .. A310-221 and —-222 ... 1,267 60 14,848 90,868
A300-78-6017 .. A300 B4-620 ........... 817 60 13,810 62,830
A300-78-6018 .. A300 B4-622R .. 1,198 60 15,141 87,021
A300-78-6020 A300 BA—622 ....oevieiiiiiieiieiieee e 817 60 10,760 59,780
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The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time for
planning, gaining access and closing up,
or performing other administrative
actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal

would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

TABLE 1.—APPLICABILITY

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10952 (63 FR
70637, December 22, 1998), and by
adding a new airworthiness directive
(AD), to read as follows:

Airbus: Docket 2002-NM-39-AD.
Supersedes AD 98-25-51, Amendment
39-10952.

Applicability: The following airplanes;
certificated in any category:

Except those modified in accord-

Or modified in accordance with

Model— Equipped with— ance W'gh@'{mﬁ service Airbus production modification—
A300 B4—620 ......cevvvviviiiriieiinne PWJT9D-7R4 series engines ...... A300-78-6017, dated August 6, | 12261, 12264, and 12265.
2001.
A300 B4—622 .......ovvvvvvvirrinininnnninnnns PW4000 series engines ............... A300-78-6020, dated August 10, | 12262, 12263, 12265, and 12377,
2001. or 12262, 12263, and 12266.
A300 B4—622R .......cceevviiiieiiennn PWA4000 series engines ............... A300-78-6018, dated July 17, | 12262, 12263, 12265, and 12377,
2001. or 12262, 12263, and 12266.
A310-221 ..o PWJT9D-7R4 series engines ...... A310-78-2020, dated June 1, | 12261, 12264, and 12265.
2001.
A310-222 ..o PWJT9D-7R4 series engines ...... A310-78-2020 or A310-78-2018, | 12261, 12264, and 12265.

Airbus Model A310-324 and -325

PW4000 series engines

2001.

both dated June 1, 2001.
A310-78-2019, dated May 2,

12262, 12263, 12265, and 12377;
or 12262, 12263, and 12266.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent in-flight deployment of a thrust
reverser, which could result in reduced
controllability of the airplane, accomplish
the following:

Restatement of Requirements of AD 98-25-
51

(a) Within the next 4 flight cycles after
December 28, 1998 (the effective date of AD
98-25-51, amendment 39-10952), deactivate
both thrust reversers in accordance with
Airbus All Operators Telex (AOT) 78-08,
dated November 30, 1998.

(b) Within the next 4 flight cycles after
December 28, 1998, revise the Limitations
Section of the FAA-approved Airplane Flight
Manual (AFM) to include the following:

“The takeoff performance on wet and
contaminated runways with thrust reversers
deactivated shall be determined in
accordance with Airbus Flight Operations
Telex (FOT) 999.0124/98, dated November
30, 1998, as follows:

For takeoff on wet runways, use
performance data in accordance with
paragraph 4.1 of the FOT.

For takeoff on contaminated runways, use
performance data in accordance with
paragraph 4.2 of the FOT.

(NoOTE: This supersedes any relief provided by
the Master Minimum Equipment List
(MMEL).)

Note 2: The “FCOM” referenced in Airbus
Flight Operations Telex (FOT) 999.0124/98,
dated November 30, 1998, is Airbus Industrie
Flight Crew Operating Manual (FCOM),
Revision 27 for Airbus Model A310 series
airplanes and Revision 22 for A300-600
series airplanes. (The revision number is
indicated on the List of Effective Pages (LEP)
of the FCOM.)

New Requirements of This AD

Modification

(c) Within 1 year after the effective date of
this AD, install modifications related to an
independent third line of defense on the
thrust reversers, in accordance with the
applicable service bulletin listed in Table 2
of this AD. The modifications involve retrofit
of a new electrical circuit at four locations
and installation of the synchronous shaft lock
system and connection to the new electrical
circuit. After the modifications have been
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installed, the thrust reversers may be
reactivated, and the AFM limitation specified

by paragraph (b) of this AD may be removed
from the AFM. Table 2 follows:

TABLE 2.—SERVICE INFORMATION FOR MODIFICATION

For Airbus model—

Equipped with model—

Install the modification in accordance with Air-
bus service bulletin—

A300 B4-620 airplanes
A300 B4-622 airplanes ....
A300 B4-622R airplanes ..
A310-221 series airplanes ...
A310-222 series airplanes

A310-322 series airplanes
Airbus Model A310-324 and —325 series air-
planes.

PWJT9D-7R4 series engines
PW4000 series engines
PW4000 series engines
PWJT9D-7R4 series engines
PWJT9D-7R4 series engines

PWJT9D-7R4 series engines
PW4000 series engines

A300-78-6017, dated August 6, 2001.
A300-78-6020, dated August 10, 2001.
A300-78-6018, dated July 17, 2001.
A310-78-2020, dated June 1, 2001.
A310-78-2020 or A310-78-2018, both dated
June 1, 2001.
A310-78-2018, dated June 1, 2001.
A310-78-2019, dated May 2, 2001.

Alternative Methods of Compliance

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

(2) Alternative methods of compliance,
approved previously in accordance with AD
98-25-51, amendment 39-10952, are
approved as alternative methods of
compliance with the requirements of
paragraphs (a) and (b) of this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in French airworthiness directive 2001—
523(B), dated October 31, 2001.

Issued in Renton, Washington, on April 8,
2003.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03—9015 Filed 4-11-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 111

[Docket No. 96N—-0417]

Dietary Supplements; Current Good
Manufacturing Practice Regulations;
Public Meetings; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of public meetings;
correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
notice that appeared in the Federal
Register of March 28, 2003 (68 FR
15117). The notice announced two
public meetings to discuss the proposed
rule entitled “Current Good
Manufacturing Practice in
Manufacturing, Packing, or Holding
Dietary Ingredients and Dietary
Supplements.” The document was
published with an inadvertent error.
This document corrects that error.

FOR FURTHER INFORMATION CONTACT:

For the east coast meeting: Kenneth
Taylor, Center for Food Safety and
Applied Nutrition (HFS—-810), Food
and Drug Administration, 5100
Paint Branch Pkwy., College Park,
MD 20740, 301-436-1439, FAX:
301-436-2639, or e-mail:
Kenneth.Taylor@cfsan.fda.gov.

For the west coast meeting: Janet
McDonald, FDA/San Francisco
District, 1431 Harbor Bay Pkwy.,
Alameda, CA 94502-7070, 510—
337-6845, FAX: 510-337-6708, or
e-mail: Janet.McDonald@fda.gov.

SUPPLEMENTARY INFORMATION: In the FR
Doc. 03-7377, appearing on page 15117
in the Federal Register of Friday, March
28, 2003, the following correction is
made:

1. On page 15117, in the first column,
under “DATES,” the first sentence is
corrected to read ‘“The public meetings
will be held on the east coast on
Tuesday, April 29, 2003, from 9 a.m. to
12 noon and 1:30 p.m. to 5 p.m. and on
the west coast on Tuesday, May 6, 2003,
from 9 a.m. to 12 noon and 1:30 p.m.
to5 p.m.”

Dated: April 8, 2003.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. 03—-9066 Filed 4-11-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948
[WV—-098-FOR]
West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendments.

SUMMARY: We are announcing receipt of
a proposed amendment to the West
Virginia regulatory program under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
program amendment consists of changes
to the Code of West Virginia (W. Va.
Code) as contained in House Bills 2881
and 2882, changes to the Coal Related
Dam Safety Rules at Code of State
Regulations (CSR) 38—4, and changes to
the Surface Coal Mining and
Reclamation Regulations at CSR 38-2 as
contained in House Bill 2603. The
amendment concerns a variety of topics
including bond release, dam safety,
permit application requirements,
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drainage and sediment control systems,
fish and wildlife considerations,
revegetation, performance standards,
inspection and enforcement, coal refuse,
and performance standards applicable
to remining operations. The amendment
is intended to improve the effectiveness
of the West Virginia program and to
render the West Virginia program no
less effective than the Federal
regulations.

DATES: We will accept written
comments on this amendment until 4
p-m. (local time), on May 14, 2003. If
requested, we will hold a public hearing
on the amendment on May 9, 2003. We
will accept requests to speak at a
hearing until 4 p.m. (local time), on
April 29, 2003.

ADDRESSES: You should mail or hand-
deliver written comments and requests
to speak at the hearing to Mr. Roger W.
Calhoun, Director, Charleston Field
Office at the address listed below.

You may review copies of the West
Virginia program, this amendment, a
listing of any scheduled public hearings,
and all written comments received in
response to this document at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSM’s Charleston Field
Office.

Mr. Roger W. Calhoun, Director,
Charleston Field Office, Office of
Surface Mining Reclamation and
Enforcement, 1027 Virginia Street, East,
Charleston, West Virginia 25301,
Telephone: (304) 347—7158. E-mail:
chfo@osmre.gov.

West Virginia Department of
Environmental Protection, 10 McJunkin
Road, Nitro, West Virginia 25143,
Telephone: (304) 759—0510. Copies of
Enrolled House Bills 2603, 2881, and
2882 and summaries of changes to the
State’s Coal Related Dam Safety Rules
and the Surface Mining Reclamation
Rules will be posted at the Department’s
Internet page: http://www.state.wv.us.

In addition, you may review copies of
the proposed amendment during regular
business hours at the following
locations:

Office of Surface Mining Reclamation
and Enforcement, Morgantown Area
Office, 75 High Street, Room 229, PO
Box 886, Morgantown, West Virginia
26507, Telephone: (304) 291-4004.
(By Appointment Only)

Office of Surface Mining Reclamation
and Enforcement, Beckley Area
Office, 323 Harper Park Drive, Suite 3,
Beckley, West Virginia 25801,
Telephone: (304) 255-5265.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, Telephone: (304) 347—
7158. Internet: chfo@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the West Virginia Program
II. Description of the Proposed Amendment
I1I. Public Comment Procedures

IV. Procedural Determinations

I. Background on the West Virginia
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “ * * *a
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act * * *

; and rules and regulations consistent
with regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the West
Virginia program on January 21, 1981.
You can find background information
on the West Virginia program, including
the Secretary’s findings, the disposition
of comments, and conditions of
approval of the West Virginia program
in the January 21, 1981, Federal
Register (46 FR 5915). You can also find
later actions concerning West Virginia’s
program and program amendments at 30
CFR 948.10, 948.12, 948.13, 948.15, and
948.16.

II. Description of the Proposed
Amendment

By letter dated March 18, 2003, the
West Virginia Department of
Environmental Protection (WVDEP) sent
us a proposed amendment to its
program (Administrative Record
Number WV-1352) under SMCRA (30
U.S.C. 1201 et seq.). West Virginia sent
the amendment in response to the
required program amendments at 30
CFR 948.16(nnn), (000), and (qqqq) and
to include the changes made at its own
initiative.

The program amendment consists of
changes to the W. Va. Code as contained
in House Bills 2881 and 2882, and
changes to the Coal Related Dam Safety
Rule at CSR 38—4 and to the Surface
Coal Mining and Reclamation
Regulations at CSR 38-2 as contained in
House Bill 2603. The amendment
concerns a variety of topics including
bond release, dam safety, permit
application requirements, drainage and
sediment control systems, fish and

wildlife considerations, revegetation,
performance standards, inspection and
enforcement, coal refuse, and
performance standards applicable to
remining operations. The amendment is
intended to improve the effectiveness of
the West Virginia program and to render
the West Virginia program no less
effective than the Federal regulations.

A. The provisions of the W. Va. Code
that West Virginia proposes to revise as
contained in House Bills 2881 and 2882
are:

W. Va. Code 22—-3-23, concerning
release of bond or deposits, is amended
by changing the term “director” to
“secretary’’ in numerous locations.

W. Va. Code 22-3-23(c)(1)(C),
concerning bond release for all
operations except those with an
approved variance from approximate
original contour (AOC), is amended by
adding the following language to the
end of the last sentence: “where
expressly authorized by legislative rule
promulgated pursuant to section three,
article one of this chapter.” As
amended, the sentence reads as follows:

Provided, however, that the release may be
made where the quality of the untreated post
mining water discharged is better than or
equal to the premining water quality
discharged from the mining site where
expressly authorized by legislative rule
promulgated pursuant to section three, article
one of this chapter.

W. Va. Code 22-3-23(c)(2)(C),
concerning bond release for operations
with an approved variance from AOC, is
amended by adding the following
language to the end of the last sentence:
“where expressly authorized by
legislative rule promulgated pursuant to
section three, article one of this
chapter.” As amended, the sentence
reads as follows:

Provided, however, that the release may be
made where the quality of the untreated post
mining water discharged is better than or
equal to the premining water quality
discharged from the mining site where
expressly authorized by legislative rule
promulgated pursuant to section three, article
one of this chapter.

W. Va. Code 22-3-23(c)(2)(C),
concerning bond release, is amended by
deleting the reference to subdivision 3
and requiring compliance with the bond
release scheduling requirements of
subdivisions 1 and 2 of this subsection.

W. Va. Code 22B-1-7, concerning
appeals to boards, is amended by
changing the term ‘““director” to
“secretary’’ in several locations.

W. Va. Code 22B-1-7(d), concerning
appeals to boards, is amended by adding
a proviso that unjust hardship shall not
be grounds for granting a stay or
suspension of an order, permit or
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official action for an order issued
pursuant to W. Va. Code 22-3.

W. Va. Code 22B—1-7(h), concerning
appeals to boards, is amended by
deleting the reference to article 3 in
regard to appeals to the environmental
quality board.

B. The provisions of the Code of State
Regulations that West Virginia proposes
to revise as contained in House Bill
2603 are:

Surface Mining Reclamation
Regulations at CSR 38-2

CSR 38-2 is amended by updating the
name of the U.S. Department of
Agriculture, Natural Resources
Conservation Service (formerly Soil
Conservation Service) in several
locations, i.e., subsections 3.2.c, 3.20,
10.2.a.4, 10.3.a.1, 10.4.c.1, 10.6.b.2,
10.6.b.7.A, 10.6.b.7.B, and 10.6.b.8.

CSR 38-2-3.7.d, concerning disposal
of excess spoil, is new and adds a
requirement for a survey of the
watershed identifying all man made
structures and residents in proximity to
the disposal area to determine potential
storm runoff impacts. At least 30 days
prior to any beginning of placement of
material, the accuracy of the survey
shall be field verified. Any changes
shall be documented and brought to the
attention of the Secretary to determine
if there is a need to revise the permit.

CSR 38-2-3.22.f.5.A, A.1 and A.2,
concerning the requirement to restore,
protect, or replace water supply of
present water users, is new and adds
that the hydrologic reclamation plan
shall contain a description of the
measures to be taken to replace water
supplies that are contaminated,
diminished, or interrupted. The plan
shall include an identification of the
water replacement, which includes
quantity and quality descriptions
including discharge rates, or usage and
depth to water; and documentation that
the development of identified water
replacement is feasible and that the
financial resources necessary to replace
the affected water supply are available.

CSR 38-2-3.31.a, concerning Federal,
State, county, municipal, or other local
government-financed highway or other
construction exemption, is amended by
adding a provision that may allow
funding at less than 50 percent to
qualify if the construction is undertaken
as an approved government reclamation
contract.

CSR 38-2-5.4.b.4, concerning
sediment control, is amended by adding
language to provide that all sediment
control systems for valley fills,
including durable rock fills, shall be
designed for the entire disturbed acreage
and shall include a schedule indicating

timing and sequence of construction
over the life of the fill.

CSR 38-2-5.4.b.11, concerning the
control of water discharge, is amended
by adding language to provide that the
location of discharge points and the
volume to be released shall not cause a
net increase in peak runoff from the
proposed permit area when compared to
premining conditions and shall be
compatible with the post-mining
configuration and adequately address
watershed transfer.

CSR 38-2-5.6 is a new provision
concerning storm water runoff and
requires each permit application to
contain a storm water runoff analysis
consistent with subsections 5.6.a
through 5.6.d.1.e. The new language
provides as follows:

5.6.a. Each application for a permit
shall contain a storm water runoff
analysis which includes the following:

5.6.a.1. An analysis showing the
changes in storm runoff caused by the
proposed operations(s) using standard
engineering and hydrologic practices
and assumptions.

5.6.a.2. The analysis will evaluate pre-
mining, worst case during mining, and
post-mining (Phase III standards)
conditions. The storm used for the
analysis will be the largest required
design storm for any sediment control or
other water retention structure proposed
in the application. The analysis must
take into account all allowable
operational clearing and grubbing
activities. The applicant will establish
evaluation points on a case-by-case
basis depending on site specific
conditions including, but not limited to,
type of operation and proximity of man-
made structures.

5.6.a.3. The worst case during mining
and post-mining evaluations must show
no net increase in peak runoff compared
to the pre-mining evaluation.

5.6.b. Each application for a permit
shall contain a runoff-monitoring plan
which shall include, but is not limited
to, the installation and maintenance of
rain gauges. The plan shall be specific
to local conditions. All operations must
record daily precipitation and report
monitoring results on a monthly basis
and any one (1) year, twenty-four (24)
storm event or greater must be reported
to the Secretary within twenty-four (24)
hours and shall include the results of a
permit wide drainage system inspection.

5.6.c. Each application for a permit
shall contain a sediment retention plan
to minimize downstream sediment
deposition within the watershed
resulting from precipitation events.
Sediment retention plans may include,
but are not limited to decant ponds,
secondary control structures, increased

frequency for cleaning out sediment
control structures, or other methods
approved by the Secretary.

5.6.d. After the first day of January
two thousand four, all active mining
operations must be consistent with the
requirements of this subdivision. The
permittee must demonstrate in writing
that the operation is in compliance or a
revision shall be prepared and
submitted to the Secretary for approval
within the schedule described in
5.6.d.1. Full compliance [compliance]
with the permit revision shall be
accomplished within 180 days from the
date of Secretary approval. Active
mining operations for the purpose of
this subsection exclude permits that
have obtained at least a Phase I release
and are vegetated. Provided, however,
permits or portions of permits that meet
at least Phase I standards and are
vegetated will be considered on a case
by case basis.

5.6.d.1. Schedule of Submittal

5.6.d.1.a. Within 180 days from the
first day of January two thousand four
all active mining operations with
permitted acreage greater than 400 acres
must demonstrate in writing that the
operation is in compliance or a revision
shall be prepared and submitted to the
Secretary for approval.

5.6.d.1.b. WitEin 360 days from the
first day of January two thousand four
all active mining operations with
permitted acreage between 200 and 400
acres must demonstrate in writing that
the operation is in compliance or a
revision shall be prepared and
submitted to the Secretary for approval.

5.6.d.1.c. Within 540 days from the
first day of January two thousand four
all active mining operations with
permitted acreage between 100 and less
than 200 acres must demonstrate in
writing that the operation is in
compliance or a revision shall be
prepared and submitted to the Secretary
for approval.

5.6.d.1.d. Within 720 days from the
first day of January two thousand four
all active mining operations with
permitted acreage between 50 and less
than 100 acres must demonstrate in
writing that the operation is in
compliance or a revision shall be
prepared and submitted to the Secretary
for approval.

5.6.d.1.e. Within 900 days from the
first day of January two thousand four
all active mining operations with
permitted acreage less than 50 acres
must demonstrate in writing that the
operation is in compliance or a revision
shall be prepared and submitted to the
Secretary for approval. Provided,
however, an exemption may be
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considered on a case-by-case basis.
Futhermore, haulroads, loadouts, and
ventilation facilities are excluded from
this requirement.

CSR 38-2-8.2.e, concerning fish and
wildlife considerations, is amended by
adding language to provide that in
constructing a windrow, timber shall
not be placed in a manner or location
to block natural drainways.

CSR 38-2-9.1.a, concerning
revegetation, is amended by adding
language to provide that reforestation
opportunities must be maximized for all
areas not directly associated with the
primary approved postmining land use
and requiring revegetation plans for
those areas to be reforested to include a
map, a planting schedule and stocking
rates.

CSR 38-2-9.3.d, concerning standards
for evaluating vegetative cover, is
amended by deleting the words ““from
the Handbook,” so that sampling
techniques will no longer be taken from
the State’s revegetation handbook.

CSR 38-2-9.3.f, concerning standards
for evaluating vegetative cover and
productivity, is amended by deleting the
words “in the Handbook,” and
replacing those words with the words
“by the Secretary.” The effect of the
change is that vegetation ground cover
and productivity levels will be set by
the Secretary of the WVDEP, rather than
as provided in the State’s revegetation
handbook.

CSR 38-2-14.5.h, concerning
hydrologic balance, is amended by
adding a proviso that the requirement
for replacement of an affected water
supply that is needed for the land use
in existence at the time of
contamination, diminution or
interruption or where the affected water
supply is necessary to achieve the post-
mining land use shall not be waived.

CSR 38-2-14.14.g.1, concerning
durable rock fills, is amended by adding
language to provide that fills proposed
after January 1, 2004, may only be
approved with the design, construction,
and use of a single lift fill if they include
an erosion protection zone or a durable
rock fill designed to be reclaimed from
the tow [toe] upward.

CSR 38-2-14.14.g.2 is new and adds
additional design specifications and
requirements for single lift fills with an
erosion protection zone at subsections
14.14.g.2.A through 14.14.g.2.B.3. The
new language provides as follows:

14.14.g.2.A. Erosion Protection Zone.
The erosion protection zone is a
designed structure constructed to
provide energy dissipation to minimize
erosion vulnerability and may extend
beyond the designed toe of the fill.

14.14.g.2.A.1. The effective length of
the erosion protection zone shall be at
least one half the height of the fill
measured to the target fill elevation or
fill design elevation as defined in the
approximate original contour
procedures and shall be designed to
provide a continuous underdrain
extension from the fill through and
beneath the erosion protection zone.

14.14.g.2.A.2. The height of the
erosion protection zone shall be
sufficient to accommodate designed
flow from the underdrain of the fill and
shall comply with 14.14.e.1. of this rule.

14.14.g.2.A.3. The erosion protection
zone shall be constructed of durable
rock as defined in 14.14.g.1. originating
from a permit area and shall be of
sufficient gradation to satisfy the
underdrain function of the fill.

14.14.g.2.A.4. The outer slope or face
of the erosion protection zone shall be
no steeper than two (2) horizontal or [to]
one (1) vertical (2:1). The top of the
erosion protection zone shall slope
toward the fill at a three (3) to five (5)
percent grade and slope laterally from
the center toward the sides at one (1)
percent grade to discharge channels
capable of passing the peak runoff of a
one-hundred (100) year, twenty-four
(24) hour precipitation event.

14.14.g.2.A.5. Prior to commencement
of single lift construction of the durable
rock fill, the erosion protection zone
must be seeded and certified by a
registered professional engineer as a
critical phase of fill construction. The
erosion protection zone shall be
maintained until completion of
reclamation of the fill.

14.14.g.2.A.6. Unless otherwise
approved in the reclamation plan, the
erosion protection zone shall be
removed and the area upon which it
was located shall be regraded and
revegetated in accordance with the
reclamation plan.

14.14.g.2.B. Single Lift Construction
Requirements.

14.14.g.2.B.1. Excess spoil disposal
shall commence at the head of the
hollow and proceed downstream to the
final toe. Unless required for
construction of the underdrain, there
shall be no material placed in the fill
from the sides of the valley more than
300 feet ahead of the advancing toe.
Exceptions from side placement of
material limits may be approved by the
Secretary if requested and the applicant
can demonstrate through sound
engineering that it is necessary to
facilitate access to isolated coal seams,
the head of the hollow or otherwise
facilitates fill stability, erosion, or
drainage control.

14.14.g.2.B.2. During construction, the
fill shall be designed and maintained in
such a manner as to prevent water from
discharging over the face of the fill.

14.14.g.2.B.2.(a). The top of the fill
shall be configured to prevent water
from discharging over the face of the fill
and to direct water to the sides of the
fill.

14.14.g.2.B.2.(b). Water discharging
along the edges of the fill shall be
conveyed in such a manner to minimize
erosion along the edges of the fill.

14.14.g.2.B.3. Reclamation of the fill
shall be initiated from the top of the fill
and progress to the toe with concurrent
construction of terraces and permanent
drainage.

CSR 38-2-14.14.g.3 is new and adds
design specifications and requirements
at 14.14.g.3.A through 14.14.g.3.B for
durable rock fills designed to be
reclaimed from the toe upward. The
new language provides as follows:

14.14.g.3.A. Transportation of
Material to toe of fill. The method of
transporting material to the toe of the
fill shall be specified in the application
and shall include a plan for inclement
weather dumping. The means of
transporting material to the toe may be
by any method authorized by the Act
and this rule and is not limited to the
use of roads.

14.14.g.3.A.1. Constructed roads shall
be graded and sloped in such a manner
that water does not discharge over the
face. Sumps shall be constructed along
the road in switchback areas and shall
be located at least 15 feet from the
outslope.

14.14.g.3.A.2. The constructed road
shall be in compliance with all
applicable State and Federal safety
requirements. The design criteria to
comply with all applicable State and
Federal safety requirements shall be
included in the permit.

14.14.g.3.B. Once the necessary
volume of material has been transported
to the toe of the fill, face construction
and installation of terraces and
permanent drainage shall commence.
The face construction and reclamation
of the fill shall be from the bottom up
with progressive construction of terraces
and permanent drainage in dumping
increments not to exceed 100 feet.

CSR 38—2-14.15.a.2, concerning
contemporaneous reclamation
standards, is amended by adding
language to provide that the mining and
reclamation plan shall contain
information on how mining and
reclamation operations will be
coordinated so as to minimize surface
water runoff, and comply with the storm
water runoff plan.
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CSR 38-2-14.15.c, concerning
reclaimed area, is amended by adding
the words “and seeding has occurred”
to the definition of reclaimed acreage
that is applicable to this subsection. As
amended, the definition of reclaimed
area provides that for purposes of this
subsection, reclaimed acreage shall be
that portion of the permit area which
has at a minimum been fully regraded
and stabilized in accordance with the
reclamation plan, meets Phase I
standards, and seeding has occurred.

CSR 38-2-14.15.g, concerning
contemporaneous reclamation
variance—permit applications, is
amended by adding language to require
a demonstration that the variance being
sought will comply with CSR 38-2-5.6
concerning the new storm water runoff
provisions.

CSR 38-2-17.1, concerning Small
Operator Assistance Program, is
amended by adding that the Secretary of
WVDEP shall establish a formula for
allocating funds to provide services for
eligible small operators if available
funds are less than those required to
provide the services pursuant to CSR
38—-2-17.

CSR 38-2-20.6.a, concerning civil
penalty assessments, is amended by
deleting all language concerning an
“assessment officer,” and adding
language concerning the Secretary of
WVDEP. The new language provides
that the Secretary shall not determine
the proposed penalty assessment until
such time as an inspection of the
violation has been conducted and the
findings of that inspection are submitted
to the Secretary in writing.

CSR 38-2-20.6.c, concerning notice of
civil penalty assessment, is amended by
deleting two sentences that provide that
the “Secretary shall also give notice
including any worksheet, in person or
by certified mail, to the operator of any
penalty adjustment as a result of an
informal conference within thirty (30)
days following the date of the
conference. The reasons for
reassessment shall be documented in
the file by the assessment officer.” Also,
the following sentence is added
immediately before the existing last
sentence: ‘“The reasons for reassessment
shall be documented in the file by the
Secretary.”

CSR 38-2-20.6.d, concerning notice
of informal assessment conference, is
amended by adding language to provide
that the Secretary shall arrange for a
conference to review the proposed
assessment or reassessment, upon
written request if received within 15
days from the date the proposed
assessment or reassessment is received.
Language is also added to provide that

the operator shall forward the amount of
proposed penalty assessment to the
Secretary for placement in an interest
bearing escrow account, and that the
Secretary shall assign an assessment
officer to hold the assessment
conference.

CSR 38-2-20.6.e, concerning informal
conference, is amended by adding
language to provide that the assessment
officer shall give notice including any
worksheet, in person or by certified
mail, to the operator of any penalty
adjustment as a result of an informal
conference within 30 days following the
date of the conference. The reasons for
the assessment officer’s action shall be
documented in the file.

CSR 38-2-20.6.f is new and adds the
requirement that an increase or
reduction of a proposed civil penalty of
more than 25 percent and more than
$500.00 shall not be final and binding
until approved by the Secretary.

CSR 38-2-20.6.j, concerning escrow,
is amended by adding the phrase “an
informal conference or”” immediately
before the words “judicial review of a
proposed assessment.” In addition, the
words “continue to” are deleted
immediately before the words “be held
in escrow.” The new language provides
that if a person requests an informal
conference or judicial review of a
proposed assessment, the proposed
penalty assessment shall be held in
escrow until completion of the judicial
review.

CSR 38-2-22.4.g.3.A, concerning coal
refuse, impoundments designed without
discharge structures, is amended by
deleting the second sentence and adding
three sentences in its place. The new
language requires that a system shall be
designed to dewater the impoundment
of the probable maximum storm in 10
days by pumping or other means. The
new language requires the requirements
of the Coal Related Dam Safety Rule at
CSR 38-4-25.14, concerning removal of
storm water from impoundments, shall
be met. For existing structures
exceeding the minimum 2 PMP volume
requirement, the dewatering system
shall be installed when the containment
volume is reduced to 2 PMPs.

CSR 38-2-22.4.i.6 is new and
concerns the use of corrugated metal
pipes in spillways. This provision
provides that corrugated metal pipes
shall not be used in new or
unconstructed refuse impoundments or
slurry cells. If an existing corrugated
metal pipe has developed leaks or
otherwise deteriorated so as to cause the
pipe to not function properly and such
deterioration constitutes a hazard to the
proper operation of the impoundment,
the Secretary will require the corrugated

metal pipe to be either repaired or
replaced.

CSR 38-2-24.2.a, concerning
remining operations—revegetation, is
amended by deleting the words “in the
Handbook” at the end of the last
sentence, and replacing those words
with the words “by the Secretary.” The
new revision provides that the
determination of premining [remining]
ground cover success and productivity
shall be made using sampling
techniques described by the Secretary.

CSR 38-2-24.3, concerning remining
operations—water quality, is amended
by adding the following language at the
end of the last sentence: “or a coal
remining operation as defined in 40 CFR
Part 434 as amended may qualify for the
water quality exemptions set forth in 40
CFR 434 as amended.” The new
revision provides that a coal remining
operation which began after February 4,
1987, and on a site which was mined
prior to August 3, 1977, may qualify for
the water quality exemptions set forth in
subsection (p), section 301 of the
Federal Clean Water Act, as amended or
a coal remining operation as defined in
40 CFR Part 434 as amended may
qualify for the water quality exemptions
set forth in 40 CFR Part 434 as amended.

CSR 38-2-24.4, concerning remining
operations—requirements to release
bonds, is amended by adding the
following language at the end of the first
sentence: “and the terms and conditions
set forth in the NPDES [National
Pollutant Discharge Elimination System]
Permit in accordance with subsection
(p), section 301 of the Federal Clean
Water Act, as amended or 40 CFR Part
434 as amended.” The new revision
provides that bond release for remining
operations shall be in accordance with
all of the requirements set forth in
subsection 12.2 of this rule and the
terms and conditions set forth in the
NPDES Permit in accordance with
subsection (p), section 301 of the
Federal Clean Water Act, as amended or
40 CFR Part 434 as amended.

Coal Related Dam Safety Rules at CSR
38—4

CSR 38-4-3.4.c, concerning hazard
evaluation, is amended by deleting the
existing heading and renaming the
provision “Assessment of Hazards and
Consequences of Failure.”” In addition,
the following language is added as an
introductory paragraph:

All new applications and expansions to
existing impoundments must submit a
complete Assessment of Hazards and
Consequences of Failure (AHCF) in narrative
form, certified by a Registered Professional
Engineer (RPE), that addresses potential risks
and impacts resulting from failure that could
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occur from the construction and/or operation
of the facility and addresses the following:

CSR 38-4-7.1.£.3.A, concerning Class
C impoundments designed without
discharge structures, is amended by
deleting the existing second sentence
and replacing that sentence with the
following three sentences. “A system
shall be designed to dewater the
impoundment of the probable maximum
storm in ten (10) days by pumping or by
other means. The requirements of 25.14
shall also be met. For existing structures
exceeding the minimum 2 PMP volume
requirements, the dewatering system
shall be installed when the containment
volume is reduced to 2 PMPs.”

CSR 38-4-7.1.n is new and concerns
use of corrugated metal pipes for
spillways. The new language provides
as follows:

Corrugated metal pipes, whether coated or
uncoated, shall not be used in new or
unconstructed refuse impoundments or
slurry cells. If an existing corrugated metal
pipe has developed leaks or otherwise
deteriorated so as to cause the pipe to not
function properly and such deterioration
constitutes a hazard to the proper operation
of the impoundment, the Secretary will
require the corrugated metal pipe to be either
repaired or replaced. Provided, however,
sediment control or other water retention
structures used for the treatment of effluent
and designated as Class A Dams under 3.4.b
of this rule are exempt from this prohibition.

CSR 38-4-8.1, concerning subsidence
evaluation of the site and the dam and
its storage area, is amended by revising
the phrase ““that coal pillars and floor
are strong” to read “that the coal pillars,
roofs and floor are strong.” The last two
existing sentences are deleted, and the
new last sentence is amended by
adding, at the end, the words ““or are
otherwise capable of preventing
significant subsidence impacts, in
accordance with 8.2 and 8.3 of this
rule.” The effect of this change is to add
this requirement as an alternative
condition for allowing dams to be
constructed over underground
workings.

CSR 38-4-8.2.a, concerning basin, is
new and provides as follows:

There shall be no underground mining in
a safety zone that extends horizontally 200
feet from the high water mark of an
impoundment and vertically to a depth that
provides for a minimum thickness of 100 feet
of solid strata between the bottom of the pool
and any mining. The presence of any mine
workings within this safety zone is
prohibited unless the potential subsidence
effects are mitigated by injection grouting or
otherwise filling the mine related voids
completely. Alternately, such risk can be
mitigated by providing constructed barriers,
grouting or other means to establish
equivalent protection that will comply with

the safety zone dimensions. Coal extraction
of 80 percent or more is prohibited unless at
a depth greater than 60 times the coal
extraction thickness or at a depth where the
maximum tensile strain at original ground is
less than 5.0 mm/m (0.5%), whichever is
greater. The Secretary may impose other
limitations as specified by BM IC 8741,
barrier analysis, other pertinent analysis or
due to conditions such as fracturing, which
may require a larger safety zone or further
limitations in coal extraction.

CSR 38-4-8.2.b, concerning
embankment, is new and provides as
follows:

There shall be no mining in a safety zone
under the structural embankment measured
outward 200 feet in all directions, downward
350 feet and then outward at a dip of 65°
from the horizontal, unless acceptable pillar
stability and/or strain effects are confirmed
by a design evaluation to be certified by an
RPE. Also, the related AHCF must clearly
demonstrate that the facility will have a low
risk of impact to the public and the
environment. Existing mine workings within
this safety zone having the potential to cause
significant subsidence impacts are prohibited
unless those effects are mitigated by grouting,
filling the mine related voids or providing
comparable protection. Additional
underground mining may be subsequently
approved in the embankment safety zone
only if a design evaluation, certified by an
RPE, demonstrates that no significant
impacts from subsidence can result.

CSR 38—4-8.2.c, concerning existing
impoundments, is new and provides as
follows:

Existing impoundments that currently have
mining within the safety zones must be
evaluated in accordance with this section
and 3.4.c. of this rule. Remedial measures
shall be implemented as necessary to
eliminate or reduce the potential impact on
the public and/or the environment. Remedial
measures may include, but are not limited to,
constructed barriers, grouting of underground
works and back stowing of mines.

CSR 38-4-8.3, concerning safety
factors applicable to new, revised, and
existing impoundment facilities, is new
and provides as follows:

A detailed engineering design evaluation of
the embankment and impoundment basin
areas shall be conducted to assure protection
of the environment and public. The
engineering design analysis shall
demonstrate that appropriate safety factors
exist. Major design considerations of this
engineering analysis are embankment
stability, pillar design, outcrop barrier
design, and any other design aspects as
necessary to manage risk. The adequacy of
calculated safety factors should be
determined by applying appropriate
regulatory standards. For design applications
where regulatory standards do not exist, the
AHCF should be the basis used to derive
acceptable safety factors.

CSR 38-4-25.14 concerning removal
of storm water in the impoundment is
new and provides as follows:

Storm water in the impoundment shall be
removed as specified in the design
requirements. In addition, the slurry
impoundment pool shall be maintained at
the lowest practical pool level based upon
the design requirements and the AHCF. The
mechanical storm dewatering system shall be
installed as designed and maintained
properly with the system being tested
monthly.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the West Virginia program.

Written Comments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We may not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Charleston Field Office may not be
logged in.

Electronic Comments

Please submit Internet comments as
an ASCIIL, Word file avoiding the use of
special characters and any form of
encryption. Please also include Attn:
SATS NO. WV-098-FOR” and your
name and return address in your
Internet message. If you do not receive
a confirmation that we have received
your Internet message, contact the
Charleston Field office at (304) 347—
7158.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from



17902

Federal Register/Vol. 68, No. 71/Monday, April 14, 2003 /Proposed Rules

individuals identifying themselves as
representatives or officials of

organizations or businesses, available
for public inspection in their entirety.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p-m. (local time), on April 29, 2003. If
you are disabled and need special
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings will be
open to the public and, if possible, we
will post notices of meetings at the
locations listed under ADDRESSES. We
will make a written summary of each
meeting a part of the Administrative
Record.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by

section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘““‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is our
decision on a State regulatory program
and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires

agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
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determination is based upon the
analysis performed under various laws
and executive orders for the counterpart
Federal regulations.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the analysis performed under various
laws and executive orders for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 28, 2003.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

[FR Doc. 03-9033 Filed 4-11-03; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[FL-094-200316b; FRL-7481-7]
Approval and Promulgation of State

Plan for Designated Facilities and
Pollutants: Florida

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
section 111(d)/129 State Plan submitted
by the Florida Department of
Environmental Protection (FDEP) for the
State of Florida on November 29, 2001,
for implementing and enforcing the
Emissions Guidelines (EG) applicable to
existing Commercial and Industrial
Solid Waste Incinerators. The Plan was
submitted by FDEP to satisfy Federal
Clean Air Act requirements. In the Final
Rules Section of this Federal Register,
the EPA is approving the Florida State
Plan revision as a direct final rule
without prior proposal because the
Agency views this revision as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
significant, material, and adverse
comments are received in response to
this rule, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.

The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before May 14, 2003.
ADDRESSES: All comments should be
addressed to: Joydeb Majumder, EPA
Region 4, Air Toxics and Management
Branch, 61 Forsyth Street, SW., Atlanta,
Georgia 30303-8960. Copies of
documents relative to this action are
available for inspection during normal
business hours at the above listed
Region 4 location. Anyone interested in
examining this document should make
an appointment with the office at least
24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Joydeb Majumder at (404) 562—9121 or
Sean Lakeman at (404) 562—9043.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
rules section of this Federal Register.

Dated: March 24, 2003.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 03—-8954 Filed 4—11-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 032803F]

Fisheries of the Northeastern United
States; Atlantic Herring Fishery;
Scoping Process

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of intent to prepare a
supplemental environmental impact
statement (SEIS) and notice of re-
initiation of scoping process; request for
comments.

SUMMARY: The New England Fishery
Management Council (Council)
announces its intent to prepare an
amendment to the Fishery Management
Plan (FMP) for Atlantic Herring (Clupea
harengus) and to prepare an SEIS to
analyze the impacts of any proposed
management measures. The Council is
also formally re-initiating a public
process to determine the scope of
alternatives to be addressed in the
amendment and SEIS. The purpose of
this notification is to alert the interested

public of the re-commencement of the
scoping process and to provide for
public participation in compliance with
environmental documentation
requirements.

DATES: The Council will discuss and
take scoping comments at public
meetings in April and May 2003. For
specific dates and times of the scoping
meetings, see SUPPLEMENTARY
INFORMATION. Written scoping comments
must be received on or before 5 pm.,
local time, June 2, 2003.

ADDRESSES: The Council will take
scoping comments at public meetings in
Maine, Massachusetts, and New Jersey.
For specific locations, see
SUPPLEMENTARY INFORMATION. Written
comments and requests for copies of the
scoping document and other
information should be directed to Paul
J. Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Newburyport, MA
01950, telephone (978) 465—-0492. The
scoping document is accessible
electronically via the Internet at http://
www.nefmc.org. Comments may also be
sent via facsimile (fax) to (978) 465—
3116. Comments will not be accepted if
submitted via e-mail or the Internet.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council
(978) 465-0492.

SUPPLEMENTARY INFORMATION:

Background

The U.S. Atlantic herring fishery is
managed as one stock complex along the
east coast from Maine to Cape Hatteras,
NC, although evidence suggests that
separate spawning components exist
within the stock complex. The Council
and the Atlantic States Marine Fisheries
Commission (ASMFC or Commission)
adopted management measures for the
herring fishery in state and Federal
waters in 1999, and NMFS approved
most of the management measures
contained in the Federal Herring FMP
on October 27, 1999. The Federal
Atlantic Herring FMP became effective
on January 10, 2001.

The state and Federal management
plans contain similar management
measures.The state and Federal
management plans for herring establish
total allowable catches (TACs) levels in
each of four management areas. In state
waters, there are spawning area
restrictions and requirements for vessels
to take specified days out of the fishery
(under the Commission plan). Both
plans include limits on the size of
vessels that can take, catch, or harvest
herring. Each plan includes
administrative elements such as
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requirements for vessel, dealer, and
processor permits and reporting
requirements. A control date of
September 16, 1999, was established for
the Atlantic herring fishery in Federal
waters (64 FR 50266, September 16,
1999).

Additional measures for the Federal
Herring FMP are being considered for
two reasons: (1) a new stock assessment
for herring is available; and (2) the
Council made a commitment to consider
limited or controlled access in the
herring fishery shortly after developing
the Herring FMP.

In February 2003, the Transboundary
Resource Assessment Committee
(TRAC), composed of both U.S. and
Canadian scientists, met in St.
Andrew’s, New Brunswick, to undertake
a joint peer review of the status of the
transboundary herring resource and to
provide collective guidance for fisheries
managers to consider. The TRAC
assessment will be used in considering
possible adjustments to the FMP, which
may include changes to the herring
overfishing definition and its associated
reference points, revisions to the
estimates of maximum sustainable yield
(MSY) and optimum yield (OY) for the
herring fishery, adjustments to
management areas, and/or adjustments
to area-specific TAC calculations. The
Herring Plan Development Team (PDT)
will review the TRAC information and
provide technical guidance on these and
other issues as the development of this
amendment proceeds.

While the overall TAC for herring is
more than twice recent landing levels,
the TAC in the inshore Gulf of Maine
(Area 1A) represents more than 60
percent of the total landings and has
triggered a closure of the herring fishery
in this area every year. Some fishermen
believe that harvesting capacity in this
area should be restricted to avoid
problems that result from excess fishing
capacity. One of these problems is a
“race to fish” as increasing numbers of
vessels try to catch the TAC before the
others. Besides generating inefficiencies,
the available TAC in this area will likely
continue to be taken before the fishing
year is over. This can disrupt the supply
of herring for various markets and affect
stability in the fishery.

Management of a number of fisheries
in the Northeast Region is complicated
by excess fishing capacity which makes
it difficult to reduce fishing mortality to
levels necessary for stock rebuilding. In
order to avoid the problems experienced
in these fisheries, there is interest in
developing a limited access system for
the herring fishery to possibly address
existing capacity problems in Area 1A

and avoid such problems in other areas
as the fishery continues to develop.

In July 1999, the Council made a
formal commitment to develop a limited
or controlled access program for the
herring fishery. Scoping meetings were
conducted in early 2000, and comments
were sought on limited/controlled
access in the herring fishery,
particularly in Area 1A. At that time,
concern about excess capacity was
focused on Area 1A, as Areas 2 and 3
(southern New England and Georges
Bank) could support increased fishing
effort and additional capacity in the
fishery. However, some new markets
have emerged, additional harvesting and
processing capacity has developed, and
catches from Areas 2 and 3 have
increased somewhat, suggesting that
capacity concerns in these areas may be
different than they were in 2000. For
this reason, the Council may consider a
limited access program for all herring
management areas.

This amendment may address one or
more of the following issues:

1. According to the best available
scientific information, overfishing is not
occurring on the herring resource at this
time, but may occur in the future if
effort and capacity are not monitored
and controlled in a proactive manner.

2. Allocation issues have arisen since
the establishment of the TACs in the
herring fishery, and these issues should
be examined and minimized to the
extent practicable (examples include the
race to fish and gear conflicts resulting
from the TACs).

3. Interactions of herring with other
species and other fisheries are becoming
increasingly important, especially as all
stocks in the Northeast Region continue
to increase. These interactions and their
associated impacts should be examined
so that negative impacts can be
minimized where possible and
appropriate.

Measures Under Consideration

At this time, the Council is seeking
comments on a wide range of
management measures it is considering
to address a range of issues. The
measures under consideration include,
but are not limited to, the following:

Limited Access

One or more kinds of permits may be
issued to vessels fishing in one or more
of the management areas. Qualification
criteria for limited access permits could
take many different forms. For example,
qualification criteria could be based on
catch levels over a particular period of
time, possession of another permit,
future performance in the fishery, or any
combination of these standards.

If the Council does develop a limited
access program in this amendment, it
may develop separate qualifying criteria
for the directed herring fishery and the
incidental catch herring fishery. The
Council also may consider a quota-
based limited access program for
participants in the herring fishery.
Under such a program, TACs for herring
could be specifically allocated to a
limited number of individuals or
entities. This allows the individuals or
entities to be responsible for controlling
their own capacity and harvesting their
share of the resource in a way that
maximizes their economic benefits and
the overall benefits to the fishery. Some
examples of quota-based programs that
may be considered include Individual
Fishing Quotas (IFQs), group quota
shares, and community quota shares.

In addition to establishing some kind
of limited access program, the Council
will consider the “no action
alternative;” that is, to allow the herring
fishery to remain an open-access
fishery. Consideration of the no action
alternative is a legal requirement and is
based on the fact that domestic catches
are currently less than one-half the
overall TAC. New markets and
additional harvesting capacity to fully
utilize the herring resource are currently
being examined for the herring fishery.
In addition, an open access system
provides the most flexibility to
fishermen to move into the herring
fishery as an alternative to other
fisheries.

Other Effort Controls

A limited access program by itself
may or may not address potential
capacity problems in the herring fishery,
especially in Area 1A. For this reason,
the Council is considering and seeking
comments on other types of effort
controls for the fishery, if necessary.
These include, but are not limited to,
the following;:

1. Vessel Upgrade Restrictions—
Restrictions on the overall size and
capacity of herring vessels is already
included in the FMP. However,
additional restrictions on the ability of
herring vessels to upgrade (increase
their size and/or horsepower) may be an
effective tool for controlling existing
capacity in the fishery.

2. Trip Limits—Trip limits may slow
down the race to fish and prevent early
closure of the fishery, especially in Area
1A. For the herring fishery, it would be
important to consider the high-volume
nature of the directed fishery and the
need to minimize regulatory discarding.

3. Days at Sea (DAS) for the Herring
Fishery—Limits on the number of days
that vessels can fish for herring is
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another way to control effort in the
fishery.

4. Days Out of the Herring Fishery—
Requirements for vessels to take days
out of the herring fishery were included
in the Herring FMP, but were not
approved by NMFS for several reasons.
The Commission implemented days out
of the fishery in state waters through the
Interstate FMP for herring and has
found it to be an effective tool to slow
the race to fish. For this reason, the
Council may re-consider a program for
days out of the Federal fishery. Such a
program may be based on no-fishing
days or no-landing days (as is currently
in the Comission plan).

Management Area Boundaries

The recently-completed TRAC
Assessment of the herring resource
recommends, among other things,
consideration of some adjustments to
the existing management area
boundaries for the herring fishery. The
Council will consider these
recommendations as well as other
comments received during the scoping
period regarding adjustments to existing
herring management area boundaries.

Other Measures and Adjustments
Under Consideration

Because of the new TRAC Assessment
and other management issues that have
emerged over the past 3 years, the
Council may consider additional
measures for development in this
amendment.

1. Transboundary Nature of the
Resource and Interactions with
Canadian Herring Fisheries—The
Council is seeking comments on more
effective ways to address the
transboundary nature of this resource.
Specifically, the Council is seeking
comments on interactions between U.S.
herring management and the New
Brunswick weir fishery, the southwest
Nova Scotia herring fishery, and the
Canadian fishery for herring on Georges
Bank.

2. Seine-only and/or Trawl-only
Areas—To reduce gear conflicts
associated with the TACs and the race
to fish, the Council may consider

establishing areas for fishing with purse
seines and/or midwater trawls only.

3. Clarification of the Definition of
Midwater Trawl—The Council may
consider revising the regulatory
definition of a midwater trawl to
improve enforcement and clarify
perceptions about the gear intended to
be fished.

4. Spawning Area Restrictions—
Spawning area restrictions were
included in the Herring FMP, but were
not approved by NMFS for several
reasons. The Commission implemented
spawning area restrictions through the
Interstate FMP for herring. The Council
is seeking comment on whether or not
these restrictions should be re-
considered in this amendment.

5. Improved Coordination with
Mackerel Management— Mackerel is
managed through the Mid-Atlantic
Fishery Management Council’s Squid/
Mackerel/Butterfish FMP. The Council
recognizes the overlap between the
herring and mackerel fisheries and the
need to better coordinate the
management of these resources. The
Council is seeking comments on how to
better coordinate herring and mackerel
management.

6. Bycatch and Bycatch Monitoring—
The Council is seeking comments on
measures to minimize bycatch and to
better monitor the nature of bycatch in
the herring fishery. This includes
consideration of requirements for
observer coverage in the fishery.

Scoping Process

All persons affected by or otherwise
interested in herring management are
invited to participate in determining the
scope and significance of issues to be
analyzed by submitting written
comments (see ADDRESSES) or by
attending one of the scoping hearings.
Scoping consists of the range of actions,
alternatives, and impacts to be
considered. Alternatives include the
following: not amending the
management plan (taking no action),
developing an amendment that contains
management measures such as those
discussed in this notice, or other
reasonable courses of action. Impacts

may be direct, individual, or
cumulative.

This scoping process will also
identify and eliminate from detailed
analysis issues that are not significant.
When, after the scoping process is
completed, the Council proceeds with
the development of an amendment to
the Herring FMP, the Council will
prepare an SEIS to analyze the impacts
of a range of alternatives under
consideration. The Council will hold
public hearings to receive comments on
the draft amendment and on the
analysis of its impacts presented in the
SEIS.

Scoping Hearing Schedule

The Council will discuss and take
scoping comments at public meetings as
follows:

1. Monday, April 28, 2003, 7 p.m.,
Holiday Inn, 31 Hampshire Street,
Mansfield, MA 02048. Telephone (508)
339-2200.

2. Tuesday, April 29, 2003, 7 p.m.,
Kings Grant Hotel, Trask Road, Route
128, Exit 21N, Danvers, MA 01923.
Telephone (978) 774-6800.

3. Tuesday, May 6, 2003, 7 p.m.,
Samoset Resort and Conference Center,
220 Warrenton Street, Rockport, ME
04856. Telephone (207) 594-2511.

4. Monday, May 12, 2003, 7 p.m.,
Clarion Hotel and Conference Center,
6821 Black Horse Pike, Egg Harbor
Township/Atlantic City West, NJ 08234.
Telephone (609) 272—-0200/(800) 782—
9237.

Special Accommodations

The meetings are accessible to people
with physical disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to this meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 9, 2003.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—9059 Filed 4—11-03; 8:45 am]
BILLING CODE 3510-22-S
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Meeting Notice

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation (ACHP) will meet on
Friday, May 9, 2003. The meeting will
be held in Room M-09 at the Old Post
Office Building, 1100 Pennsylvania
Avenue, NW., Washington, DC,
beginning at 9 a.m.

The ACHP was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470 et seq.) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The ACHP’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, and Transportation; the
Administrators of the Environmental
Protection Agency and General Services
Administration; the Chairman of the
National Trust for Historic Preservation;
the President of the National Conference
of State Historic Preservation Officers; a
Governor; a Mayor; a Native Hawaiian;
and eight non-Federal members
appointed by the President.

The agenda for the meeting includes
the following:

I. Chairman’s Welcome

II. Presentation of Chairman’s Awards
for Federal Achievement in Historic
Preservation

III. Report of the Executive Committee

A.FY 2004 ACHP Appropriations

B. Legislative Issues

1. ACHP Reauthorization Legislation

2. Surface Transportation

Reauthorization Legislation

3. Historic Preservation Tax
Incentives
C. Revision of ACHP Strategic Plan
IV. Preserve America Program
Development
A. Presidential Awards
B. Preserve America Communities
V. Preserve America Executive Order
Implementation
A. Interagency Assistance Efforts
B. Guidelines for Federal Agency
Reports
VL. Report of the Preservation Initiatives
Committee
A. Federal Heritage Tourism Summit
I
B. ACHP Donations Strategy
VII. Report of the Federal Agency
Programs Committee
A. Army Alternate Procedures—
Amendment and Implementation
Report
B. Program Comment for Dudded
Areas
C. Section 106 Cases
VIII. Report of the Communications,
Education, and Outreach
Committee
A. Publicity for Preserve America and
Executive Order
B. Dissemination of ACHP
Publications
IX. Chairman’s Report
A. Meeting with Tribal
Representatives
B. Reissue of Federal Stewardship
Report
X. Executive Director’s Report
XI. New Business
XII. Adjourn

Note: The meetings of the ACHP are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council on Historic
Preservation, 1100 Pennsylvania Ave., NW.,
Room 809, Washington, DC, 202-606—8503,
at least seven (7) days prior to the meeting.

FOR FURTHER INFORMATION CONTACT:
Additional information concerning the
meeting is available from the Executive
Director, Advisory Council on Historic
Preservation, 1100 Pennsylvania Ave.,
NW., #809, Washington, DC 20004.

Dated: April 9, 2003.
John M. Fowler,
Executive Director.
[FR Doc. 03-9038 Filed 4-11-03; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE
Forest Service

Basin Creek Fuels Reduction Project,
Beaverhead-Deerlodge National
Forest, Silver Bow, County, MT

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: The USDA, Forest Service,
Beaverhead-Deerlodge National Forest,
will prepare an Environmental Impact
Statement (EIS) to document the
analysis and disclose the environmental
impacts of proposed vegetation
treatments in the Basin Creek watershed
south of Butte, Montana.

The project area is located in the
southern half of the Basin Creek
watershed within the Highland
Mountains in southwestern Montana
(Township 2 North, Range 7 West
sections 29, 31, 32; Township 1 North,
Range 7 West, sections 5-8, 17-20;
Township 1 North, Range 8 West,
sections 1-4, 9-12, 13-16, 21-24; and
Township 2 North, Range 8 West,
section 23).

The Beaverhead-Deerlodge National
Forest is proposing to treat forested
areas in the Basin Creek Project Area to
reduce the likelihood of high intensity
rapidly spreading fire to reduce risks to
fire fighter and public safety, private
property, and water quality in the Basin
Creek Municipal Watershed. The
proposed action will reduce high levels
of wildland fuels in two main areas of
concern, a 3,900-acre area southwest of
the Roosevelt Drive subdivision and a
9,000-acre area in the Basin Creek
Municipal watershed. Treatments
would include up to 1,500 acres of
slashing, burning, and timber harvest in
the area below the Roosevelt Drive
subdivision. No permanent road
construction is proposed in this area;
however, there may be some need for
temporary roads. Close coordination
with the local homeowners will occur in
the specific design of treatments.

A large portion (5,700 acres) of the
municipal watershed is in an
inventorized roadless area. Fire
simulation models are being used to
determine where treatments would be
the most effective in slowing fire while
minimizing the number of acres needing
to be treated. Modeling has not been
completed at this time, therefore, no
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estimate of number of acres is known at
this time. No permanent or temporary
road construction is proposed within
the inventorized roadless area.

Reconstruction of the Herman Gulch
Road is being considered to improve the
route for firefighter and public access
during emergency situations and
address soil erosion issues.

No treatments would be proposed
within INFISH defined riparian habitat
conservation areas. No treatment within
old-growth forest is planned.

Alternatives: This EIS will evaluate
alternative methods to meet the
designated Purpose and Need for the
action:

1. Minimize the risks to water quality
in the event of wildland fire in the Basin
Creek Municipal Watershed.

2. Reduce the potential of damage to
public and private property and
structures within the project area from
wildland fire.

3. Modify vegetative conditions to
increase firefighter and public safety.

At least one alternative will exclude any
treatments within the inventorized
roadless area. As required by NEPA, a
“no action” alternative will be analyzed
as a baseline for gauging the potential
impacts of action alternatives. Forest
Plan Visual Quality Objectives for the
project area are fairly restrictive.
Proposed treatments may require a
Forest Plan amendment.

Public Involvement: The public will
be invited to comment on the Draft EIS
during a public open house, field trip,
and in writing to the Beaverhead-
Deerlodge National Forest. The location
and time of the open house and time of
the site field visit will be announced in
the local news media, as dates are
determined. The public may contact the
Forest to have their name added to a
project mailing list.

DATES: Initial comments concerning the
scope of the analysis should be received
in writing no later than 30 days from the
publication of this notice of intent.
ADDRESSES: The responsible official is
Dale Bosworth, Chief of the Forest
Service. Please send written comments
to Thomas K. Reilly, Forest Supervisor,
420 Barrett Street, Dillon, MT 59725.
Comments may also be electronically
submitted to r1_b-
d_comments@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Steve Egeline, Acting Butte District
Ranger, Beaverhead-Deerlodge National
Forest, 1820 Meadowlark Lane, Butte,
MT 59701, or phone (406) 494—-0219.
SUPPLEMENTARY INFORMATION: Public
participation is important to this
analysis. Part of the goal of public

involvement is to identify additional
issues and to refine general issues.
Scoping notices were mailed to the
public on March 29, 2002 and February
11, 2003.

People may visit with Forest Service
officials at any time during the analysis
and prior to the decision. Two periods
are specifically designated for
comments on the analysis: (1) during
the scoping process, and (2) during the
draft EIS period.

During the scoping process, the Forest
Service seeks additional information
and comments from individuals or
organizations that may be interested in
or affected by the proposed action, and
federal, state, and local agencies. The
Forest Service invites written comments
and suggestions on this action,
particularly in terms of issues and
alternative development.

The draft EIS is anticipated to be
available for review in June 2003. The
final EIS planned for completion in
December 2003.

The Environmental Protection Agency
will publish the notice of availability of
the draft Environmental Impact
Statement in the Federal Register. The
Forest will also publish a legal notice of
its availability in the Montana Standard
Newspaper, Butte, Montana. A 45-day
comment period on the draft EIS will
begin the day after the legal notice is
published.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519,553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
th