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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 250

[FNS—2007-0039]

RIN 0584—-AD45

Management of Donated Foods in
Child Nutrition Programs, the Nutrition

Services Incentive Program, and
Charitable Institutions

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule revises and
clarifies requirements for the
management, distribution, and use of
donated foods in the National School
Lunch Program and other child
nutrition programs, in the Nutrition
Services Incentive Program, and by
charitable institutions. In response to an
audit by the USDA Office of Inspector
General, the rule establishes specific
requirements to ensure that recipient
agencies in child nutrition programs
receive the benefit and value of all
donated foods received and provided to
food service management companies to
conduct the food service. The rule also
incorporates legislative changes
affecting the distribution of donated
foods in the Nutrition Services Incentive
Program, and reduces reporting and
administrative requirements for donated
foods provided to charitable
institutions. Lastly, the rule restructures
and revises regulatory provisions in a
plain language format to make them
easier to read and understand.
DATES: Effective Date: This final rule is
effective November 6, 2008.
Implementation Date: State agencies
and recipient agencies are required to
implement the provisions of this final
rule by November 6, 2008, except for the
new contract requirements in §§250.50

to 250.54. State agencies and recipient
agencies must implement those
requirements according to the
implementation schedule in section II.I
of the preamble of this rule.

FOR FURTHER INFORMATION CONTACT:
Lillie F. Ragan, Assistant Branch Chief,
Policy Branch, Food Distribution
Division, Food and Nutrition Service,
U.S. Department of Agriculture, Room
500, 3101 Park Center Drive,
Alexandria, Virginia 22302-1594, or
telephone (703) 305-2662. A regulatory
impact analysis has been prepared for
this rule. You may request a copy of the
analysis by contacting us at the above
address or by e-mail to
Robert.Delorenzo@fns.usda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 8, 2006, the Department of
Agriculture (the Department or USDA)
published a proposed rule in the
Federal Register (71 FR 33344) to
amend provisions in 7 CFR part 250,
which contain the general regulations
for USDA domestic food distribution.
The proposals were intended to
accomplish the following objectives:

¢ Establish requirements to ensure
that recipient agencies in child nutrition
programs receive the benefit and value
of all donated foods received and
provided to food service management
companies for use in the recipient
agencies’ meal service;

¢ Revise and clarify requirements for
the use and management of donated
foods in the National School Lunch
Program (NSLP) and other child
nutrition programs;

¢ Reduce the paperwork burden
associated with the distribution of
donated foods to charitable institutions
and summer camps;

e Revise provisions for the
distribution of donated foods in the
Nutrition Services Incentive Program
(NSIP) to reflect legislative changes; and

¢ Restructure and rewrite revised
provisions in a plain language format,
including new subparts and sections, to
make the regulations easier to read and
understand.

II. Analysis of Comments Received

The Department received a total of
668 comment submissions to the
proposed rule, including 576 schools, 7
school associations, 35 State agencies,
49 members of industry and outside

organizations, and one member of
Congress. The comments are discussed
in detail below.

A. Definitions, 7 CFR 250.3

In the proposed rule, we proposed to
remove, add, and revise definitions in 7
CFR 250.3 to provide program
administrators and recipients with a
better understanding of the
requirements contained in 7 CFR part
250. We received three comments
expressing general support for the
proposed changes in definitions.

We received one comment objecting
to the proposed removal of the
definition of “Offer and acceptance
system”, stating that it supports the
current means of ordering donated foods
through the Electronic Commodity
Ordering System (ECOS). While true, we
believe that 7 CFR 250.58 of this final
rule clearly describes the requirements
for the distributing agency to offer,
order, and provide, donated foods to
school food authorities for their use,
making the definition unnecessary.
Since we did not receive any other
comments, this final rule will remove
definitions, as proposed, of ‘“Nonprofit
summer camps for children”,
“Nonresidential child or adult care
institution”, “Nutrition program for the
elderly”, “Offer and acceptance
system”, “Program”, and “‘Students in
home economics”.

Since we did not receive any
comments in response, this final rule
will add definitions, as proposed, of
“Adult care institution”, “AoA”,
“Bonus foods”, “CACFP”’, “Child care
institution”, “Commodity offer value”,
“DHHS”, “Elderly nutrition project”,
“Entitlement”, “Entitlement foods”,
“National per-meal value”, “Nonprofit
organization”, “Nonprofit school food
service account’, “NSIP”’, “NSLP”’,
“Reimbursable meals”, “SBP”, “7 CFR
part 3016”’, “7 CFR part 3019, “SFSP”’,
“Single inventory management”, and
“Summer camp’’.

We received two comments on the
proposed revision of the definition of
“Food service management company’.
One commenter was unsure if a
company that was hired to repair
refrigerators would be characterized as a
food service management company.
Another commenter questioned if a
company operating only as a consultant
would be required to credit the recipient
agency for donated foods, in accordance
with the proposed requirements for food
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service management companies. Under
the proposed definition, a food service
management company is an entity that
manages any aspect of a recipient
agency’s food service. We believe that
this definition clearly excludes a
company that simply repairs
refrigerators, since this activity would
not constitute management of the food
service. We also believe that it is clear,
in 7 CFR 250.51(a) of this final rule, that
a commercial enterprise performing
only a consulting service with respect to
donated foods would not have to
provide a credit for the value of donated
foods, since they are not receiving and
using such foods in the food service.
However, to provide further
clarification, in this final rule we refine
the definition of “Food service
management company’’ to include the
statement in proposed 7 CFR 250.50(a)
that, to the extent that such management
includes the use of donated foods, the
food service management company is
subject to the applicable requirements
in this part. As discussed in section ILE
of the preamble, we are removing the
characterization of a food service
management company in 7 CFR 250.50
of this final rule.

We did not receive any other
comments in objection to proposed
revisions to definitions, and received
one comment in support of the revised
definition of ““Charitable institutions”.
Accordingly, this final rule will revise
definitions, as proposed, of “Charitable
institutions”, ““Child nutrition
program”, “Commodity school”, “End
product”, ““ Processing”, “Processor”,
“Recipient agencies”, ‘“Recipients”,
“Section 311", “Service institutions”,
and “State Agency on Aging”.

B. Agreements and Contracts, 7 CFR
250.12

In the proposed rule, we proposed to
remove reference to agreements between
the Department and State Agencies on
Aging, in 7 CFR 250.12(a), and to
remove 7 CFR 250.12(d), which
addresses contract requirements with
food service management companies, in
conjunction with the proposed new
requirements for the use of donated
foods under such contracts in proposed
subpart D of 7 CFR part 250. We also
proposed to remove 7 CFR 250.12(e) and
(f), as requirements relative to storage
facility and processor contracts or
agreements are currently addressed in 7
CFR 250.14, and in subpart C of 7 CFR
part 250, respectively. Lastly, we
proposed to revise the section heading
to Agreements. Since we did not receive
any comments in response to these
proposals, this final rule retains the

amendments to 7 CFR 250.12, as
proposed.

C. Reviews, 7 CFR 250.19

In the proposed rule, we proposed to
clarify or revise required procedures in
the distributing agency’s review system
in 7 CFR 250.19(b)(1), by which the
distributing agency ensures compliance
with the requirements in 7 CFR part
250. We proposed to amend the
introductory text to clarify that the
listed requirements may apply to some,
but not all, programs that receive
donated foods. While we did not receive
any comments in response to this
proposal, we have further revised the
introductory text in this final rule to
provide additional clarification.

We proposed to remove the
requirement that review procedures
must include on-site reviews of
recipient agencies in NSIP, since
oversight of this program is currently
the responsibility of the Department of
Health and Human Services (DHHS).
We proposed to streamline and clarify
the requirement to conduct on-site
reviews of charitable institutions and
summer camps, and the food service
management companies under contract
with them. Since we did not receive any
comments in response to these
proposals, this final rule retains them.

We also proposed to include a
requirement that the distributing
agency’s review procedures include on-
site reviews of recipient agencies in
NSLP, the Child and Adult Care Food
Program (CACFP), and the Summer
Food Service Program (SFSP) that have
contracts with food service management
companies in order to ensure
compliance with the proposed
requirements for the use of donated
foods under such contracts. However,
we proposed to permit the distributing
agency to enter into an agreement with
the appropriate State administering
agency (if a different agency) to include
its review as part of the State
administering agency’s required on-site
review of such recipient agencies.

We received thirteen comments in
response to this proposal. Twelve of the
commenters indicated that requiring
State agency on-site reviews of recipient
agencies to ensure compliance with
requirements for the use of donated
foods in food service management
company contracts would impose a
significant additional burden.
Commenters indicated that State
agencies often do not have sufficient
personnel to conduct such reviews, or
sufficient funds to permit travel
throughout the State. Additionally,
commenters noted that State agency
personnel often have limited expertise

in reviewing contract provisions and
ensuring that the value of all Federal
resources provided to school food
authorities and other recipient agencies
has accrued to them. One commenter
indicated that the cost of conducting
such reviews would likely be passed on
to schools.

We agree with commenters that the
proposed review requirements would
impose an additional burden on the
State distributing agency, which does
not currently conduct on-site reviews of
recipient agencies in NSLP, CACFP, and
SFSP. This would be especially true in
States in which a large number of
recipient agencies have contracts with
food service management companies.
However, the State agency responsible
for administering these programs
(usually the State Education Agency)
currently conducts on-site reviews of
these recipient agencies to ensure
compliance with requirements set forth
in contracts with food service
management companies. Additionally,
in accordance with a final rule
published in the Federal Register on
October 31, 2007 at 72 FR 61479, such
State agencies are required to review
and approve all school food authority
contracts with food service management
companies prior to their execution.
Accordingly, the proposed requirement
that the distributing agency’s review
system must include an on-site review
of recipient agencies in NSLP, CACFP,
and SFSP has been removed in this final
rule. In accordance with the removal of
the proposal described above, this final
rule removes current 7 CFR
250.19(b)(1)(v), rather than
redesignating and revising it, as
proposed.

One commenter suggested that
compliance with requirements in food
service management company contracts
should be determined by auditors, in
accordance with Federal audit
requirements under the Single Audit
Act and Office of Management and
Budget (OMB) Circular A-133, and
codified in departmental regulations in
7 CFR part 3052. Under the audit
requirements, a State or local
government or nonprofit agency that
expends at least $500,000 in Federal
awards in a school or fiscal year
(including the value of donated foods)
must obtain a single audit (or, in some
cases, a program-specific audit) for that
year. Audits can be an effective tool in
helping State agencies to ensure that
Federal resources are used for the
intended purpose, and in accordance
with Federal requirements. However,
auditors do not, as a rule, determine
compliance with requirements for
donated foods in contracts with food
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service management companies in
conducting the required Federal audit,
and including such determination
would likely increase the cost of
obtaining the audits for school food
authorities and other recipient agencies.
Accordingly, we do not believe it would
be in the best interest of the child
nutrition programs served to include the
audit as a replacement for the State
agency on-site review in ensuring
compliance with the requirements for
donated foods in contracts with food
service management companies. We
also received one comment indicating
that agreements between State agencies
and recipient agencies should include
assurance of compliance with
requirements relating to the use of
donated foods in food service
management company contracts.
However, we believe that current
agreement provisions requiring that
recipient agencies distribute and use
donated foods in accordance with the
requirements in 7 CFR part 250, and
that hold them responsible for
noncompliance with such requirements,
are sufficient.

We proposed to remove 7 CFR
250.19(d), which requires the
monitoring of funds in NSIP to ensure
purchase of only U.S. agricultural
products. As previously indicated,
DHHS is currently responsible for the
oversight of NSIP. Since we did not
receive any comments in response to
this proposal, 7 CFR 250.19(d) is
removed in this final rule.

D. Distributing Agency Performance
Standards, 7 CFR 250.24

In 7 CFR 250.24 of the proposed rule,
we proposed to revise current
performance standards required of the
distributing agency with respect to the
ordering of donated foods and their
distribution to school food authorities,
in accordance with proposed changes in
7 CFR 250.58. We proposed to revise 7
CFR 250.24(d)(8) to state that
distributing agencies are responsible for
providing recipient agencies with
ordering options and commodity values,
and considering the specific needs and
capabilities of such agencies in ordering
donated foods. We received four
comments indicating that distributing
agencies do not always consider the
needs of recipient agencies in ordering
donated foods. Two of the commenters
indicated that distributing agencies may
instead order those donated foods that
generate higher delivery fees, or may
charge such fees for donated foods
delivered directly to a processor. Two
other commenters suggested requiring
distributing agencies to permit school
food authorities capable of accepting

full truckload shipments to submit
donated food orders to FNS. In 7 CFR
250.58 in this final rule, we are
requiring the distributing agency to
ensure that all school food authorities
have an opportunity to state their food
preferences each year before the
distributing agency submits donated
food orders to FNS. The revision of 7
CFR 250.24(d)(8), as proposed, would
ensure that the distributing agency
complies with this requirement.
However, as discussed in section ILF.3
of the preamble, we have chosen to
reserve any revision of requirements
relating to the distributing agency’s
system of donated food distribution for
future proposed rulemaking. We
received one comment stating that
recipient agencies are guaranteed
ordering options and visibility of
donated food values through ECOS,
making this performance standard
unnecessary. However, not all
distributing agencies utilize ECOS for
all food distribution programs.
Accordingly, 7 CFR 250.24(d)(8) is
revised as proposed.

We proposed to revise 7 CFR
250.24(d)(9) to state that distributing
agencies are responsible for offering
school food authorities participating in
NSLP the commodity offer value of
donated food assistance, at a minimum,
and for determining an adjusted
assistance level in consultation with
school food authorities, as appropriate,
in accordance with the proposed 7 CFR
250.58. Since we did not receive any
comments in response to this proposal,
7 CFR 250.24(d)(9) is revised as
proposed in this final rule.

In 7 CFR 250.24(d)(10), we proposed
to state that distributing agencies be
responsible for providing each school
food authority participating in the NSLP
with the opportunity to order, or select,
donated foods from the full list of
available foods, and to distribute the
selected donated foods to each school
food authority, to the extent that
distribution of such foods to, and
within, the State would be cost-
effective. In accordance with the
amendments to the proposed 7 CFR
250.58 in this final rule, we have
revised 7 CFR 250.24(d)(10) in this final
rule to state that distributing agencies
are responsible for ensuring that all
school food authorities participating in
the NSLP are aware of the full list of
available donated foods, have the
opportunity to provide input at least
annually in determining the donated
foods from the full list that they may
select for their food service, and receive
all such selected donated foods that may
be cost-effectively distributed to them.

The proposed rule included a
restructuring of some sections of 7 CFR
part 250, including:

e The removal of current subpart E.

e The revision of subpart D to include
new sections with proposed
requirements for the use and
management of donated foods in
contracts with food service management
companies.

e The addition of a new subpart E to
include revisions and clarifications in
current requirements for the use of
donated foods in the NSLP and other
child nutrition programs.

e The addition of a new subpart F to
include current requirements, without
change, for household programs.

e The addition of a new subpart G to
include revisions and clarifications in
requirements for the use of donated
foods by charitable institutions and
summer camps, and in NSIP, and to
include current requirements, without
change, for the use of donated foods in
disasters and situations of distress.

Since we received no comments in
response to the proposed restructuring,
it is retained as proposed in this final
rule. The comments received in
response to the specific new or revised
requirements proposed in each of these
subparts are described below.

E. Subpart D—Donated Foods in
Contracts with Food Service
Management Companies

We proposed to revise Subpart D of 7
CFR part 250 to include, in six new
sections, specific requirements to ensure
that recipient agencies receive the
benefit and value of donated foods in
contracts with food service management
companies. As previously indicated,
this subpart would replace the current
7 CFR 250.12(d). In the first two
sections, we proposed to include the
contract and procurement requirements
for recipient agencies in retaining the
services of a food service management
company, and the specific activities
relating to donated foods that a food
service management company may
perform in accordance with the
contract.

We also proposed to clarify the
distinction between a food service
management company and a processor.
However, since this distinction is
clearly made in the definitions of these
two entities in 7 CFR 250.3, as revised
in this final rule, we are removing it in
this subpart. Consequently, we are
consolidating the proposed 7 CFR
250.50 and 250.51 into 7 CFR 250.50 in
this final rule, and revising the heading
of this section to Contract requirements
and procurement. Accordingly,
proposed 7 CFR 250.52 through 250.55
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are redesignated as 7 CFR 250.51
through 250.54, respectively, in this
final rule. The specific comments are
described below under the pertinent
sections.

1. Contract Requirements and
Procurement, 7 CFR 250.50

We proposed to clarify that the
recipient agency must enter into a
contract with a food service
management company, in accordance
with Federal requirements in 7 CFR
parts 210, 220, 225, or 226, as
applicable, and that the contract must
ensure that all donated foods received
for use by the recipient agency in the
school or fiscal year, as applicable, are
used to benefit the recipient agency’s
food service. We proposed to require
that contracts between child nutrition
program recipient agencies and food
service management companies also
ensure compliance with other
requirements in this subpart. We also
proposed to clarify the two types of
contracts—fixed-price and cost-
reimbursable—that may be used, and
the differences between them. Since we
did not receive any comments in
response to these proposals, this final
rule retains the proposed provisions
relating to contract requirements and
types of contracts in 7 CFR 250.50(a)
and (b), respectively, with one
exception. In 7 CFR 250.50(a) of this
final rule, we require that the contract
ensure that all donated foods received
for use by the recipient agency in the
school or fiscal year, as applicable, are
used in (instead of benefit) the recipient
agency’s food service. This change is
made in accordance with the revised
requirements for the use of donated
foods in 7 CFR 250.51(d) of this final
rule, as discussed in section ILE.2 of the
preamble.

We proposed to clarify that the
recipient agency must meet
Departmental procurement
requirements in 7 CFR part 3016 or
3019, and in 7 CFR parts 210, 220, 225,
or 226, as applicable, in obtaining the
services of a food service management
company, and to require that
procurement documents, as well as
contract provisions, include the donated
food activities that the food service
management company is to perform. We
also proposed to indicate some of the
donated food activities that the food
service management company may
perform, in accordance with its contract,
such as preparing and serving meals,
and ordering or storing donated foods.
We proposed to specifically prohibit a
food service management company from
entering into a contract or agreement
with a processor to process donated

foods or finished end products for use
in the recipient agency’s food service.

Six commenters indicated that the
food service management company
must play a role in ordering or selecting
donated foods, in order to ensure that
the selected foods are those that may be
most effectively used in the food
service. We agree, and 7 CFR 250.50(d),
as finalized in this rule, will permit the
food service management company to
order or select donated foods for use in
the food service, in coordination with
the recipient agency.

Seven commenters indicated that the
food service management company
should be permitted to enter into
processing contracts, or to procure
processed end products, on behalf of
recipient agencies, since it would
permit those agencies to benefit from
the food service management company’s
purchasing expertise and buying power.
Two other commenters indicated that,
as most processing agreements are
between the processor and the
distributing agency, and not the
recipient agency, the significance of
prohibiting food service management
companies from entering into such
agreements is unclear. The parties to the
processing agreements required in
subpart C of 7 CFR part 250 are usually
the distributing agency and the
processor. Such agreements permit the
distributing agency to ensure
compliance with the processing
requirements in subpart C of 7 CFR part
250, which include the processing of
donated foods into approved end
products, compliance with processing
yields of donated foods, and
maintenance of donated food
inventories at approved levels. The
distributing agency may permit
recipient agencies to enter into
processing agreements, and to ensure
compliance with the processing
requirements. However, it would be
inappropriate to delegate such oversight
of a commercial enterprise (i.e., the
processor) to another commercial
enterprise (i.e., the food service
management company). Hence, we
retain in this final rule the prohibition
of a food service management company
from entering into the processing
agreement with the processor required
in subpart C of 7 CFR part 250.

The actual procurement of processed
end products from processors (or
commercial distributors), however, is
usually conducted by recipient
agencies. Such procurement must be
conducted in accordance with
Departmental procurement
requirements in 7 CFR parts 3016 or
3019, as applicable, and with
requirements in subpart C of 7 CFR part

250. Although we included the payment
of processing fees or remittance of
refunds from a processor among the
donated food activities that a food
service management company may
perform on behalf of a recipient agency,
we did not specifically include the
procurement of processed end products
among such activities. However, such
procurement is not prohibited.
Furthermore, we agree with commenters
that recipient agencies could benefit
from food service management company
procurements of processed end products
on their behalf, since it would reduce
their time and labor in conducting such
activity, and may result in decreased
purchase costs. Thus, we specifically
include the procurement of processed
end products as an activity that the food
service management company may
perform on behalf of the recipient
agency in 7 CFR 250.50(d) of this final
rule. However, we also clarify that such
procurement must ensure compliance
with the requirements in subpart C of 7
CFR part 250, and with the provisions
of distributing or recipient agency
processing agreements, and must ensure
crediting of the recipient agency for the
value of donated foods contained in
processed end products at the
processing agreement value. Other
donated food activities included in the
proposed rule are retained in 7 CFR
250.50(d) of this final rule, with some
consolidation.

2. Crediting for, and Use of, Donated
Foods, 7 CFR 250.51

In the proposed rule, we proposed to
include requirements to ensure that
recipient agencies in child nutrition
programs receive the benefit and value
of donated foods in the meal service
provided by food service management
companies. We proposed to require the
recipient agency to ensure that the food
service management company, in both
fixed-price and cost-reimbursable
contracts, credits it for the value of all
donated foods received for use in the
recipient agency’s food service in a
school year or fiscal year (including
both entitlement and bonus foods), with
the exception of donated foods
contained in processed end products.
We proposed to include the accepted
means by which crediting for the value
of donated foods must be achieved, the
required frequency of such crediting,
and that, in all cases, crediting be
clearly documented.

One commenter suggested that we
require crediting for donated foods as
they are used (rather than as they are
received), to avoid a situation in which
credit is provided for donated foods that
may not be used during the contract
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period—e.g., due to receipt of a
shipment late in the year. However,
requiring crediting for the value of
donated foods only as they are used
would provide a disincentive to use
them. Additionally, we do not want to
create a situation in which school food
authorities with food service
management company contracts must
monitor donated food inventories to
ensure proper crediting, as such
monitoring would impose an additional
burden, and would be very difficult
under a single inventory management
system, in which school food authorities
(and, in accordance with 7 CFR
250.52(b) of this final rule, food service
management companies) may
commingle donated foods and
commercially purchased foods.

We received two comments
expressing uncertainty whether
crediting must occur for donated foods
delivered to processors for processing
into end products when the end
products are delivered to the recipient
agency, or when the food service
management company uses the end
products in the recipient agency’s food
service. As we described in the
proposed rule, the processor (or
commercial distributor, as applicable)
must credit the recipient agency for
donated foods contained in processed
end products in the sale of such end
products to the recipient agency, in
accordance with the requirements in
subpart C of 7 CFR part 250. Hence, the
value of the donated foods accrues to
the recipient agency’s nonprofit food
service in its purchase of the processed
end products. Although the food service
management company must use such
end products in the recipient agency’s
food service, it is not required to
provide an additional credit for the
value of donated foods contained in
them when they are used, or received
for use, in the food service. However, an
exception would be if the food service
management company’s contract
requires it to procure processed end
products on behalf of the recipient
agency, or to act as an intermediary in
passing the donated food value in such
end products on to the recipient agency,
in accordance with 7 CFR 250.50(d) of
this final rule. Hence, in 7 CGFR
250.51(a) of this final rule, we clarify
that, in such cases, the food service
management company must also credit
the recipient agency for the value of
donated foods contained in processed
end products.

We include the proposed methods of
crediting permitted, and the required
frequency of crediting, together in 7 CFR
250.51(b) of this final rule, in the
interest of clarity. We proposed to

include “pre-crediting” as an accepted
means of crediting for the value of
donated foods in fixed-price contracts.
In pre-crediting, the food service
management company deducts the
value of donated foods the recipient
agency is expected to receive from the
fixed-price bid submitted during
procurement of the food service
management company to conduct the
food service. In contracts with school
food authorities, this deduction is
usually for the per-meal value of
donated food assistance established in
accordance with section 6(c) of the
Richard B. Russell National School
Lunch Act (42 U.S.C. 1755(c)). However,
school food authorities may receive a
greater value of donated food assistance
for the school year. This may result for
a number of reasons (some of which are
described in 7 CFR 250.58(d) of this
final rule), but is most commonly due to
the receipt of surplus, or bonus, foods
purchased by the Department to remove
market surpluses, and donated to school
food authorities and other recipient
agencies later in the year.

As indicated in the Office of Inspector
General (OIG) audit (#27601-0027—CH)
referenced in the proposed rule, food
service management companies that
utilize “‘pre-crediting” sometimes fail to
credit school food authorities for the
additional foods received later in the
year. Hence, in the proposed rule, we
also proposed to require the food service
management company to provide an
additional credit for the value of any
donated foods not accounted for in the
fixed-price per meal.

We received nine comments
indicating that this requirement would
discourage food service management
companies from efficiently using
donated foods, since providing recipient
agencies with an additional credit for
the value of donated foods received later
in the year would reduce their revenue.
However, as the proposal would require
crediting for all donated foods received
in the school or fiscal year, and not just
those donated foods that are actually
used, it would not discourage the use of
donated foods. We received four
comments questioning whether a
recipient agency would have to
reimburse the food service management
company if it actually received less than
the pre-credited value of donated foods.
This may occur, for example, if a school
food authority does not select donated
foods offered by the distributing agency
equal to its commodity offer value (i.e.,
the legislated per-meal value), or if
selected foods may not be purchased,
due to market conditions or other
factors. However, the proposed
requirement is intended only to ensure

that the recipient agency is credited for
the value of all donated foods received.
It would not require reimbursement of
the food service management company
if such crediting is in excess of that
value. However, such reimbursement
may be established by the food service
management company and the recipient
agency, in accordance with their
contract.

One commenter contended that some
recipient agencies are more interested in
a guaranteed cost of the service (i.e., in
the fixed-price per meal), rather than
assurance that credit is received for the
value of all donated foods. Another
commenter suggested that additional
credits be excused when a food service
management company does not include
other related costs, such as storage, in
the fixed price. However, permitting any
exceptions to the requirement that the
recipient agency receive credit for the
value of all donated foods would not
meet the primary intent of the
regulations, or address the concerns
expressed in the OIG audit.
Notwithstanding this requirement, a
recipient agency may consider storage
or handling costs in establishing the
value of donated foods to be used in
crediting, as permitted in 7 CFR
250.51(c) of this final rule. Another
commenter questioned the accuracy of
the term “fixed-price” contract if
deductions for the value of donated
foods are required on invoices. While
technically true, this designation is
commonly used, and use of an alternate
term would be confusing.

We proposed to permit “crediting by
disclosure” in cost-reimbursable
contracts. Under such contracts, the
food service management company bills
the recipient agency for costs incurred
in conducting the food service, and also
charges a fixed management fee.
However, one commenter was unsure if
crediting by disclosure meant disclose
to the recipient agency the value of
donated foods received during the
period covered by the invoice, or
actually credit funds to the recipient
agency for such foods. We agree with
the commenter that the meaning is not
clear. Therefore, we are amending the
language in 7 CFR 250.51(b) of this final
rule to clarify that, in crediting by
disclosure, the food service management
company credits the recipient agency
for the value of donated foods by
disclosing, in its billing for food costs
submitted to the recipient agency, the
savings resulting from the receipt of
donated foods for the billing period.
However, it does not require a reduction
of the fee charged for conducting the
food service, or any other type of
payment for the value of donated foods.
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We proposed to require the recipient
agency to ensure that crediting for the
value of donated foods be performed not
less frequently than annually. Two
commenters were unsure if the food
service management company must
credit the recipient agency for the value
of donated foods when such foods are
delivered to the recipient agency, or
when the food service management
company actually uses the donated
foods in the recipient agency’s food
service. The proposal did not include a
specific time that crediting must be
performed, only that it be performed at
least annually. Hence, the recipient
agency may require a food service
management company to credit it for
donated foods upon delivery, quarterly,
or all at once at the end of the year
(provided that, for a school food
authority, such a one-time credit would
not result in its cash resources
exceeding the limits established in 7
CFR 210.9(b)(2)). The recipient agency
may also permit crediting for donated
foods as they are used in the food
service. However, the recipient agency
must ensure that the food service
management company credits it for the
value of all donated foods received
during the year; permitting the food
service management company to credit
for donated foods as they are used may
not ensure that this requirement is met.
Additionally, it may be difficult to track
donated foods as they are used if the
entity responsible for storing them is
using a single inventory management
system.

Another commenter indicated that it
should be clear exactly when crediting
for the value of donated foods must be
achieved, as a food service management
company might offer to provide an
upfront payment for such value as an
inducement to winning the bid for the
contract. However, such an upfront
payment for the value of donated foods
would be acceptable if this method of
crediting were provided for in
procurement documents and in contract
provisions, as required in this final rule.
It would be unlikely, though, to include
crediting for all donated foods received
in the school or fiscal year, and would,
therefore, necessitate additional
crediting at a later time.

Accordingly, we have retained the
allowed methods of crediting for
donated foods, as proposed, in 7 CFR
250.51(b) of this final rule, with the
clarification of crediting by disclosure
in cost-reimbursable contracts. We have
also retained, as proposed, the required
frequency of crediting, and the
requirement that all forms of crediting
provide clear documentation of the
value received from the donated foods.

As in the proposed rule, we have
indicated that a school food authority
must also ensure that the required
method and frequency of crediting does
not cause its cash resources to exceed
the limits established in 7 CFR
210.9(b)(2).

In the proposed rule, we proposed to
provide some flexibility in determining
the value of donated foods to be used in
crediting, in order to permit the
recipient agency to ensure that the
donated foods received provide a good
value to its food service. Hence, rather
than require use of the donated food
value utilized by the distributing agency
in crediting the recipient agency’s
donated food “entitlement” (as
described in 7 CFR 250.58(e) of this
final rule), we proposed to permit the
use of an alternate value determined by
the recipient agency, and approved by
the distributing agency. We proposed to
require that the method of determining
the donated food values to be utilized in
crediting be included in procurement
documents and in the contract. We
received two comments stating that the
donated food values used by food
service management companies in
crediting school food authorities should
be the same as the values used by
distributing agencies in crediting the
school food authority’s donated food
“entitlement”. Three commenters
indicated that school food authorities do
not have the time or expertise to
determine alternate donated food
values. We agree that most school food
authorities would not have the time or
expertise to determine alternate donated
food values for use in crediting, and will
likely use the values established by the
distributing agency. However, we
believe that having the flexibility to use
alternate values may benefit some
school food authorities or other
recipient agencies. We received three
comments indicating that the proposed
flexibility in valuation of donated foods,
while commendable, may be confusing
to the parties responsible (e.g., the
distributing agency or the State
administering agency) for ensuring that
recipient agencies have received credit
for the value of all donated foods. We
agree that the use of different values in
crediting may be confusing to such
parties. However, as previously
indicated, most recipient agencies will
likely use the values established by the
distributing agency, rather than use
alternate values—which, in any case,
would have to be approved by the
distributing agency. Additionally, in 7
CFR 250.54(a) of this final rule, we
require recipient agencies to maintain a
record of the donated food values used

in crediting, which will help State
agencies or other entities to determine
compliance with requirements for
crediting of the donated food value.

Accordingly, we have included the
options for valuing donated foods as
proposed in 7 CFR 250.51(c) of this final
rule. We have included, as proposed,
the requirement that the method of
determining the donated food values to
be utilized in crediting be included in
procurement documents and in the
contract. We have also included, as
proposed, the requirement that the
method of valuation specified must
result in the determination of actual
values, and may not permit any
negotiation of such values. Lastly, we
have included, as proposed, the
requirement that the recipient agency
must ensure that the specified method
of valuation of donated foods permits
crediting to be achieved in accordance
with regulatory requirements and the
provisions of the contract.

We also proposed to provide some
flexibility in the use of donated foods by
the food service management company,
especially in its contracts with school
food authorities to conduct the meal
service. Under the proposal, the food
service management company would
not be required to use those donated
foods that are not included in school
menu plans, with a few exceptions
(although it must provide a credit for all
donated foods received). Rather, the
food service management company
could use its food purchasing capacity
to provide other foods that meet
nutritional requirements in place of
those donated foods that do not fit
easily into the school menu plans. We
received 641 comments in opposition to
this proposal. Almost all of them
indicated that food service management
companies should be required to use all
donated foods in the school food
service, or should use either the donated
foods or a commercial substitute of the
same type, of U.S. origin, and of equal
or better quality (as required of
processors under subpart C of 7 CFR
part 250). Many commenters saw the
proposal as providing school food
authorities under contract with food
service management companies with the
opportunity to receive cash in exchange
for donated foods (i.e., for those donated
foods not used in the food service)—an
option not available to school food
authorities that operate their own food
service. Some of the commenters feared
that this might lead to a ““cash-out” of
NSLP. Other commenters feared that the
proposal would permit sale of donated
foods on the open market and wondered
if the Federal government would be
liable for donated foods that went out-
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of-condition and were sold by a food
service management company to
another party.

In the proposal, we sought to provide
school food authorities and food service
management companies with the
flexibility needed to integrate donated
foods into the food service as effectively
as possible. It was not meant to provide
an advantage to school food authorities
with food service management company
contracts, or to signal a move to
discontinue the distribution of donated
foods in NSLP, and provide cash
instead. However, we are sensitive to
the perception that the proposal would
provide a “cash for food” option, and
would create an unfair playing field, to
the disadvantage of those school food
authorities that operate their own food
service. Therefore, we have amended
the proposed requirements for the use of
donated foods by food service
management companies in 7 CFR
250.51(d) of this final rule. We require
that the food service management
company use all donated ground beef,
donated ground pork, and all end
products, in the recipient agency’s food
service. We also require that the food
service management company use all
other donated foods, or commercially
purchased foods of the same generic
identity, of U.S. origin, and of equal or
better quality than the donated foods, in
the recipient agency’s food service.
However, the recipient agency may
choose to prohibit the food service
management company from using
commercial substitutes in place of the
donated foods, in accordance with its
contract.

In the proposed rule, we addressed
the disposition of donated foods upon
termination of the contract in this
section. However, in the interest of
clarity, we have moved this provision to
the next section, which includes
requirements for storage and inventory
management of donated foods, in this
final rule.

3. Storage and Inventory Management of
Donated Foods, 7 CFR 250.52

In the proposed rule, we proposed to
include requirements for the storage and
inventory management of donated foods
by food service management companies.
We did not receive any comments in
response to the proposal that the food
service management company comply
with the general storage and inventory
management requirements in 7 CFR
250.14. Therefore, we have retained this
requirement, as proposed, in 7 CFR
250.52(a) of this final rule. However, as
the general storage and inventory
requirements are in 7 CFR 250.14(b), we
have amended the regulatory citation

accordingly in this final rule in the
interest of clarity.

We proposed to permit the food
service management company to store
and inventory donated foods together
with commercially purchased foods—
i.e., utilize a single inventory
management system, as defined in this
final rule—if allowed in its contract with
the recipient agency. However, we
proposed to require that the food service
management company store donated
ground beef, donated ground pork, and
all end products in a manner that
ensures they will be used in the
recipient agency’s food service. We
received one comment stating that
ensuring the use of donated ground beef
and ground pork, and end products,
under a single inventory management
system will be impractical. Another
commenter stated that single inventory
management should apply to all school
food authorities, irrespective of their
contracts with food service management
companies. In single inventory
management, a school food authority
may store and inventory its donated
foods together with its commercially
purchased foods, unless the distributing
agency requires the donated foods to be
distinguished from commercially
purchased foods in storage and
inventoried separately. This applies to
all school food authorities, with or
without food service management
company contracts. Likewise, a food
service management company may store
and inventory donated foods together
with foods it has purchased
commercially for use in the school food
authority’s food service. However, it
may store and inventory such foods
together with other foods only to the
extent that such a system may ensure
compliance with the requirements for
the use of donated foods in 7 CFR
250.51(d)—i.e., use all donated ground
beef and ground pork, and all end
products in the food service, and use all
other donated foods or commercially
purchased foods of the same generic
identity, of U.S. origin, and of equal or
better quality than the donated foods, in
the food service. In the interest of
clarity, we have included this revised
language in 7 CFR 250.52(b) of this final
rule. We have also included, without
change, the requirement that, in cost-
reimbursable contracts, the system of
inventory management must ensure that
the recipient agency is not charged for
donated foods.

We proposed that, upon termination
of the contract, the food service
management company return all unused
donated ground beef, donated ground
pork, and end products, and that it
return other donated foods, at the

recipient agency’s discretion, or pay the
recipient agency for the value of the
donated foods. One commenter
indicated that the recipient agency
should take ownership of all unused
donated foods upon termination of the
contract, in accordance with the
contention that all donated foods should
be used in the recipient agency’s food
service. However, if the food service
management company is storing
donated foods together with foods
purchased commercially for the
recipient agency, as permitted in this
final rule, the return of donated foods
remaining in inventory upon
termination of the contract may be
achieved only if all such foods “owned”
by the recipient agency are returned.
Such disposition of unused foods would
be a matter for the recipient agency and
the food service management company
to resolve, in accordance with their
contract. Therefore, in 7 CFR 250.52(c)
of this final rule, we have retained the
requirement that the food service
management company return all unused
donated ground beef, donated ground
pork, and end products, and that it
return other donated foods at the
recipient agency’s discretion. However,
rather than providing the option of
payment for the value of the donated
foods, we have included the
requirement that the recipient agency
must ensure that the food service
management company has credited it
for the value of all donated foods
received for use in its food service in the
school or fiscal year. Accordingly, we
have revised the heading of this section
to Disposition of donated foods and
credit reconciliation upon termination
of the contract.

4. Contract Provisions, 7 CFR 250.53

In the proposed rule, we proposed to
require specific contract provisions to
ensure compliance with the proposed
requirements for the use of donated
foods in contracts with food service
management companies. The provisions
of 7 CFR 250.53 of this final rule
include those contract provisions
required to ensure compliance with
such requirements in this final rule. It
clarifies that the contract must include
any activities relating to donated foods
that the food service management
company will be responsible for, in
accordance with 7 CFR 250.50(d), and
assurance that such activities will be
performed in accordance with the
applicable requirements in 7 CFR part
250. It also clarifies that contract
provisions must assure compliance with
storage and inventory requirements for
donated foods, and that an on-site
review of the food service management
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company’s operation may include a
review of required records.

One commenter indicated that the
proposed contract provisions will
require State agencies to amend
prototype contracts, or to communicate
the new requirements to recipient
agencies to ensure their inclusion in
their contracts with food service
management companies, which will
impose an additional burden on State
agencies. We agree that it will require
additional work for State and recipient
agencies to implement the new contract
requirements. However, once
implemented, the additional burden
would be minimal. As previously
indicated, the inclusion of the contract
provisions is necessary to ensure
compliance with the requirements in
this subpart. Additionally, in
accordance with a final rule published
in the Federal Register on October 31,
2007 at 72 FR 61479, the State
administering agency is required to
review and approve all school food
authority contracts with food service
management companies prior to their
execution.

5. Recordkeeping and Reviews, 7 CFR
250.54

In the proposed rule, we proposed to
include specific recordkeeping
requirements for recipient agencies and
food service management companies in
order to clearly document compliance
with the requirements in this subpart.
We did not receive any comments in
response to the proposals. However, in
accordance with 7 CFR 250.51(a) of this
final rule, we clarify, in 7 CFR 250.54(a)
and (b), that documentation of crediting
for the value of donated foods must
include crediting for such foods in
processed end products, as applicable.
Additionally, in accordance with 7 CFR
250.50(d) of this final rule, we clarify,
in 7 CFR 250.54(b), that the food service
management company must include
documentation of its procurement of
processed end products on behalf of the
recipient agency, as applicable.

We also proposed to include specific
review requirements for recipient
agencies and distributing agencies, in
order to ensure compliance with the
requirements in this subpart. We
proposed to require that the recipient
agency include a review of food service
management company activities relating
to the use of donated foods as part of its
required monitoring of the food service
operation, in accordance with 7 CFR
parts 210, 220, 225, or 226, as
applicable. We also proposed to require
that the recipient agency conduct a
reconciliation to ensure that the food
service management company has

credited it for the value of all donated
foods received for use in the food
service in the school or fiscal year, as
applicable.

One commenter indicated that the
reconciliation process should be
formalized to provide clear guidance on
accounting for donated foods, including
beginning and ending inventories,
processing yields, and theft or damage.
However, the recipient agency is not
required to monitor the food service
management company’s beginning and
ending donated food inventories as part
of the proposed review requirement, or
to make a separate accounting of
donated food loss. Although the
recipient agency would have to ensure
crediting for donated foods contained in
processed end products procured by the
food service management company on
its behalf, it would not have to monitor
processing yields as part of its
reconciliation. We received two
comments indicating that the food
service management company and the
school food authority must receive
accurate and timely data on food values
to ensure that crediting for the value of
donated foods is accurate. While true,
the distributing agency is required to
provide recipient agencies with
information on donated food values, in
accordance with 7 CFR 250.24(d)(8) of
this final rule.

We received seven comments
indicating that the proposed review
requirements would impose additional
costs on school food authorities, and
that such requirements should be
reviewed for their impact on schools.
Another commenter suggested that FNS
test the proposals to assess their impact
on a cost-benefit basis. We agree that the
proposed requirement to ensure
crediting for the value of donated foods
through a reconciliation process would
require school personnel to commit
more time to this activity, and thus has
the potential to increase costs. However,
we believe the flexibility provided in
the method and frequency of crediting
for donated foods will permit school
food authorities to minimize such an
impact. A school food authority may
find that it works best to require a one-
time refund for the value of all donated
foods near the end of the year, or may
choose to require that donated food
value be credited each month or quarter
through reductions on invoices. In
short, we expect that school food
authorities will find the method that is
most cost-effective and efficient for
them. Hence, in 7 CFR 250.54(c) of this
final rule, we retain the review
requirements for recipient agencies as
proposed. However, we clarify that the
required reconciliation must also ensure

crediting for the value of donated foods
contained in processed end products, in
accordance with the requirements in 7
CFR 250.51(a), and that such
reconciliation must be conducted at
least annually, and upon termination of
the contract.

In accordance with the removal of the
proposal in this final rule that the
distributing agency’s review system
include an on-site review of recipient
agencies in NSLP, CACFP, and SFSP
with food service management company
contracts, as described in section II.C of
the preamble, this final rule removes the
proposed reference to such review
requirement in this section.

Lastly, we proposed to indicate that
the Department may also conduct
reviews of food service management
company operations with respect to the
use and management of donated foods,
in order to ensure compliance with the
requirements of 7 CFR part 250. As we
did not receive any comments in
response to this proposal, it is retained
in 7 CFR 250.54(d) of this final rule.

F. Subpart E—National School Lunch
Program (NSLP) and Other Child
Nutrition Programs

In the proposed rule, we proposed to
provide a clearer, more comprehensive,
description of the requirements relating
to donated foods in NSLP and other
child nutrition programs in a new
subpart E of 7 CFR part 250, which
includes seven new sections. This
subpart would replace the current 7 CFR
250.48, 250.49, and 250.50. Since we
received no comments in response to
the proposed restructuring of these
requirements, it is retained in this final
rule. Comments received in response to
proposed revisions or clarifications of
specific requirements are discussed
below in the pertinent sections.

1. Provision of Donated Foods in NSLP,
7 CFR 250.56

In 7 CFR 250.56 of the proposed rule,
we proposed to include a general
description of the provision of donated
foods in NSLP, including the types and
amounts provided, and to reference
applicable regulatory requirements, in
addition to 7 CFR part 250. We also
included a streamlined description of
the quantity of donated foods provided
to distributing agencies each school
year, in accordance with Section 6(c) of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1755(c)), and the
values of donated foods utilized in
determining the quantities provided.
Lastly, we included the current
description of the cash option offered to
States previous to 1974, in lieu of
receiving donated foods. We received
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one comment indicating that the general
description, and the types and amounts
of donated foods provided, do not add
any value to the regulations, and are,
therefore, unnecessary. However, we
believe that these provisions help to
clarify the role of donated foods in
NSLP, and have retained them, as
proposed, in 7 CFR 250.56 of this final
rule.

2. Commodity Schools, 7 CFR 250.57

In 7 CFR 250.57 of the proposed rule,
we proposed to describe the provision
of donated foods to commodity schools,
including a streamlined description of
the determination of the quantity of
donated foods provided to distributing
agencies for commodity schools each
school year, in accordance with section
6(c) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1755(c)).
We also included the types of donated
foods available to commodity schools.
Since we received no comments in
response to the proposals, 7 CFR 250.57
is retained in this final rule as proposed.

3. Ordering Donated Foods and Their
Provision to School Food Authorities, 7
CFR 250.58

In 7 CFR 250.58 of the proposed rule,
we proposed to describe the means by
which the distributing agency orders
donated foods and provides them to
school food authorities for use in the
school food service. We included, in 7
CFR 250.58(a), a description of ECOS,
the web-based system implemented in
2003 to permit the distributing agency
to submit donated food orders to FNS.
We proposed to require that, before
submitting orders to FNS, the
distributing agency provide the school
food authority with the opportunity to
order, or select, donated foods for its
food service from the full list of
available donated foods. We received
eighteen comments indicating that,
because of the wide variety of donated
foods available, this proposal is
impractical, and would impose a
significant additional burden on
distributing agencies. Many orders
submitted by school food authorities
could not be fulfilled, since they would
not constitute full truckload shipments,
and would necessitate the submission of
alternate selections. This would make
the process of submitting food orders to
FNS more time-consuming and work-
intensive. Several commenters also
indicated that, in current practice,
distributing agencies “filter out”” some
foods from the full list, using
information received in advance from
school food authorities with respect to
those foods that are most desired and
useful for their food service. Such

information may be obtained through
annual advisory councils, periodic
surveys, or by other means. Seven
commenters supported the proposal,
indicating the importance of having a
“request-driven’’ ordering system, in
which all school food authorities have
input, and of providing all schools with
the opportunity to order and receive the
donated foods that they need and want.

We have amended the proposal in
response to the comments received. In
7 CFR 250.58(a) of this final rule, we
have required the distributing agency,
before submitting orders to FNS, to
ensure that all school food authorities
are aware of the full list of available
donated foods, and have the
opportunity to provide input at least
annually in determining the donated
foods from the full list that are made
available to them for ordering or
selection. This requirement will ensure
that all school food authorities have a
chance to submit to the distributing
agency their food preferences each year,
with knowledge of the full list of foods
available, while also permitting the
distributing agency to “filter out” some
foods from that list, based on the input
received, in order to ensure efficient
ordering and distribution of donated
foods.

We also proposed to require that the
distributing agency ensure distribution
of all donated foods selected by the
school food authority that may be cost-
effectively distributed to it, and that the
distributing agency explore all available
storage and distribution options to
determine if such distribution may be
performed cost-effectively. In making
such determination, the distributing
agency may not prohibit the use of split
shipments—i.e., donated food
shipments with more than one stop-off
or delivery location. We received five
comments in support of the proposal
that the distributing agency may not
prohibit the use of split shipments. We
received two comments indicating that
the distributing agency may not be
aware of, or have the capacity to
explore, all available storage and
distribution options, and to determine
the most cost-effective option. The
commenters recommended that the
distributing agency be required to
permit school food authorities to accept
full truckload shipments, rather than
use the State distribution system. Two
other commenters indicated that the
distributing agency should be required
to permit recipient agencies to divert
donated foods to processors for
processing. Another commenter
indicated that requiring the distributing
agency to explore other storage and

distribution options would necessitate
costly logistics studies.

The proposal to require the
distributing agency to explore all
available storage and distribution
options was intended to help ensure
that school food authorities receive the
donated foods that they desired, and
could most effectively use in their food
service. A few States currently order
limited varieties of donated foods for
delivery to a distributing agency storage
facility with limited storage space,
rather than permit direct shipments to
school food authorities or to processors.
For example, one commenter stated that
permitting school food authorities to
order from the full list of donated foods
would increase the amount of storage
space that the State must rent, and that
the additional cost would be passed on
to school food authorities. However, we
agree with commenters that requiring
the exploration of all available storage
and distribution options could be costly
and time-consuming for the distributing
agency. Furthermore, the comments
received reveal the issue of the cost-
effectiveness of the food distribution
system to be more complex than simply
assuring that school food authorities
have access to the donated foods that
they desire for their food service. In
light of these concerns, this final rule
does not require that, in determining the
cost-effectiveness of distribution, the
distributing agency must explore all
available storage and distribution
options. However, we have retained in
this final rule the proposed requirement,
in 7 CFR 250.58(a), that the distributing
agency must ensure distribution to
school food authorities of all such
selected donated foods that may be cost-
effectively distributed to them, and may
not prohibit the use of split shipments
in determining such cost-effectiveness.
Since we have consolidated the
requirements for ordering and
distribution of donated foods in 7 CFR
250.58(a) of this final rule, we have
revised the section heading to Ordering
and distribution of donated foods. We
will review current requirements in 7
CFR 250.14 for the distributing agency
to evaluate its storage and distribution
system to ensure cost-effective delivery
of donated foods to recipient agencies,
and may include any proposals for
change in future rulemaking as
appropriate.

We proposed to remove the current
regulatory provision that permits the
distributing agency to utilize an “offer
and refusal” system, which provides
school food authorities with a more
limited assurance of receiving the
donated foods that they desire for their
food service. Since we did not receive
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any comments in response to this
proposal, that provision is removed in
this final rule.

We proposed to describe the value of
donated foods that the distributing
agency must offer to school food
authorities each school year, in
accordance with section 6(c)(2) of the
Richard B. Russell National School
Lunch Act (42 U.S.C. 1755(c)(2)), and
the value of donated foods that the
distributing agency must offer to
commodity schools each school year, in
accordance with section 14(f) of the
Richard B. Russell National School
Lunch Act (42 U.S.C. 1762(f)). We also
included the eligibility of the school
food authority to receive bonus foods in
addition to the Section 6 foods. We
proposed to remove the current option
provided to the distributing agency to
use another method to determine the
value of donated foods offered to school
food authorities that would provide
them with an equitable share of foods.
Since we received no comments in
response to these proposals, they are
retained in 7 CFR 250.58(b) of this final
rule as proposed.

For the purpose of clarity, we
proposed to describe some factors that
might result in a school food authority
receiving less than the commodity offer
value of donated foods, or an “adjusted
assistance level”, and to describe
circumstances in which a school food
authority might receive more than the
commodity offer value of donated foods.
We received two comments indicating
that, if a school food authority does not
utilize its full commodity offer value,
the distributing agency should be
required to permit it to carry over the
remaining value into the next school
year. If the school food authority does
not utilize such value in that year, then
it must be offered in the following year
to other school food authorities on a
fair-share basis. Currently, the
regulations do not restrict the
distributing agency in allocating the
remaining value of donated foods if a
school food authority does not utilize its
full commodity offer value. School food
authorities are not “entitled” to receive
a specific amount of donated foods but
must only be offered the commodity
offer value. Accordingly, the
distributing agency may choose to
permit the school food authority to carry
over the remaining donated food value
into the next year, or may reallocate it
in the current year to other school food
authorities. Since the distributing
agency is in the best position to
determine how donated foods may be
most efficiently utilized, we have
concluded that the regulations should
not restrict such decision-making.

Therefore, we have retained the
proposed list of factors relating to
receipt of the commodity offer value in
7 CFR 250.58(c) and (d) in this final rule
without change.

We proposed to include the current
options in 7 CFR 250.13(a)(5) that the
distributing agency may use to value
donated foods in crediting school food
authorities for the commodity offer
value (or adjusted assistance level), but
to clarify the meaning of the USDA
purchase price. Since we received no
comments in response to the proposal,
these options are included in 7 CFR
250.58(e) of this final rule as proposed.

4. Storage and Inventory Management of
Donated Foods, 7 CFR 250.59

In 7 CFR 250.59 of the proposed rule,
we proposed to include the
requirements for the storage and
inventory management of donated
foods, including the general
requirements in current 7 CFR 250.14,
and the specific requirements for
distributing agencies and school food
authorities. Since we received no
comments in response to the reference
to the general storage and inventory
requirements, it is retained in 7 CFR
250.59(a) of this final rule.

In accordance with 7 CFR
250.14(b)(4), the distributing agency, or
subdistributing agency, must store and
inventory donated foods in a manner
that permits donated foods to be
distinguished from commercially
purchased foods or other foods.
However, a school food authority may
utilize single inventory management—
i.e., may commingle donated foods and
commercially purchased foods in
storage, and maintain a single inventory
record of such commingled foods,
unless the distributing agency imposes
other storage and inventory
requirements. We received one
comment indicating that single
inventory management should also be
permitted for distributing agencies,
since it would save money in
contracting with commercial
distributors. However, the distributing
(or subdistributing) agency must remain
accountable for donated foods in its
storage facilities, or in those of its
commercial distributors, and ensure
their distribution to school food
authorities. Such accountability cannot
be achieved if donated foods are
commingled with other foods at the
distributing agency level. While
retaining the storage and inventory
requirements for the distributing
agency, as proposed, we have amended
7 CFR 250.59(b) in this final rule to
clarify that such storage must permit
donated foods to be distinguished from

commercially purchased foods or other
foods (rather than actual physical
separation at the storage facility) in
order to ensure compliance with the
requirements for the distribution and
control of donated foods in this part. In
a similar manner, we have retained the
single inventory management option for
the school food authority, as proposed,
in 7 CFR 250.59(c) of this final rule.
Such option may be exercised unless
the distributing agency requires donated
foods to be distinguished from
commercially purchased foods in
storage and inventoried separately at the
school food authority level.

We also proposed to clarify that a
commercial storage facility under
contract with the school food authority
may store and inventory donated foods
together with commercially purchased
foods it is storing for the school food
authority, unless prohibited in its
contract. However, the commercial
enterprise may not commingle foods it
is storing for a school food authority
with foods it is storing for a commercial
enterprise or other entity, since this
might jeopardize the use of the donated
foods provided in the school food
service. Since we received no comments
in response to the proposal, 7 CFR
250.59(d) is retained in this final rule as
proposed.

5. Use of Donated Foods in the School
Food Service, 7 CFR 250.60

In 7 CFR 250.60 of the proposed rule,
we proposed to include the
requirements for school food authorities
in the use of donated foods in the school
food service. We proposed to require
that the school food authority use
donated foods, as far as practical, in the
school lunches, but that they may also
use donated foods in other nonprofit
school food service activities. Such
activities are listed in 7 CFR 250.60(a),
and include, for example, school
breakfasts, a la carte foods sold to
children, and meals served to adults
directly involved in the operation and
administration of the food service.
Revenues received from all such
activities must accrue to the school food
authority’s nonprofit school food service
account. We proposed to state that
donated foods should not be used in
food service activities that do not
benefit primarily schoolchildren, such
as banquets or catered events. However,
we recognized that their use in such
activities may not always be avoided—
e.g., if a school food authority utilizes a
single inventory management system.
Hence, we proposed to require that the
school food authority ensure
reimbursement to the nonprofit school
food service account for the value of the
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donated foods used in such activities, in
addition to its responsibility to ensure
reimbursement for any other resources
utilized from that account.

The only comment received in
response to the proposals indicated that
school food authorities should be
permitted to use donated foods only in
those a la carte meals that may be
claimed as reimbursable meals, in
accordance with the nutritional
requirements for such meals in 7 CFR
part 210. However, the intent of the
proposal was to ensure that
schoolchildren receive the nutritional
benefits provided by the donated foods,
which they would receive whether
those foods were included in the
reimbursable meals or in the a la carte
foods provided. Therefore, we have
retained the requirements in 7 CFR
250.60(a) and (b) of this final rule as
proposed, with one clarification. In
addition to permitting donated foods to
be used in meals served to adults
directly involved in the operation and
administration of the food service, this
final rule permits their use in meals
served to other school staff as well.

We proposed to include in this
section the option for the school food
authority to use donated foods in a
contract with a food service
management company to provide meals
for use in its food service, in accordance
with the requirements in subpart D of 7
CFR part 250. We proposed to require
the school food authority to assure that
a food service management company
ensures reimbursement to the nonprofit
food service account for donated foods
used in catered meals or other activities
outside of the nonprofit school food
service. We also proposed to state that
a school food authority may use donated
foods to provide a meal service to other
school food authorities, in accordance
with an agreement between the parties.
Under such an agreement, a school food
authority providing the food service
may commingle its own donated foods
and the donated foods of the other
school food authorities that are parties
to the agreement. Since we received no
comments in response to the proposals,
they are retained in 7 CFR 250.60(c) and
(d) of this final rule as proposed, except
that the reference to “catered meals” in
7 CFR 250.60(c) is changed to “meals for
banquets or catered events”, in order to
be consistent with the use of this term
in 7 CFR 260.60(b).

6. Donated Foods in CACFP, 7 CFR
250.61

In 7 CFR 250.61 of the proposed rule,
we proposed to describe the provision
of donated foods in CACFP, through the
distributing agency, for use in serving

lunches and suppers to eligible
participants in child care and adult care
institutions. We proposed to include, in
streamlined form, the determination of
the minimum value of donated foods
provided for distribution to such
institutions participating in CACFP, in
accordance with section 6(c) of the
Richard B. Russell National School
Lunch Act (42 U.S.C. 1755(c)). We
proposed to indicate that the number of
reimbursable lunches and suppers may
be adjusted during, or at the end of the
year, in accordance with 7 CFR part 226.
We also proposed to include the types
of donated foods that the distributing
agency may receive for distribution to
child and adult care institutions. Since
we did not receive any comments in
response to the proposals, they are
retained in 7 CFR 250.61(a) and (b) of
this final rule as proposed, with only
the following clarification. In 7 CFR
250.61(b), we clarify that, for each
school year, the distributing agency
receives, at a minimum, the national
per-meal value of donated food
assistance, or cash in lieu of donated
foods, for each lunch and supper served
in the previous year.

We proposed to include the
responsibility of the State administering
agency to determine whether child care
and adult care institutions wish to
receive donated foods or cash, and to
work with the distributing agency (if a
different agency) to ensure that donated
foods are provided to those institutions
that wish to receive them. We also
proposed to include in this section the
option for child care and adult care
institutions to use donated foods in a
contract with a food service
management company to provide meals
for use in its food service, in accordance
with the requirements in subpart D of 7
CFR part 250. Lastly, we proposed to
indicate that the requirements in this
subpart relating to the ordering, storage
and inventory management, and use of
donated foods in NSLP, also apply to
CACFP, except that a child care or adult
care institution that uses donated foods
to prepare and provide meals to other
such institutions is considered a food
service management company. Since we
received no comments in response to
the proposals, they are retained in 7
CFR 250.61(c), (d), and (e) of this final
rule.

7. Donated Foods in SFSP, 7 CFR 250.62

In 7 CFR 250.62 of the proposed rule,
we proposed to describe the provision
of donated foods to service institutions
participating in SFSP for use in serving
meals to needy children primarily in the
summer months, in their nonprofit food
service programs. We proposed to

describe the types and quantities of
donated foods received by the
distributing agency in SFSP. We
proposed to indicate that the
distributing agency provides donated
foods to service institutions based on
the number of meals served that are
eligible for donated food support, in
accordance with 7 CFR part 225. We
also proposed to include in this section
the option for service institutions to use
donated foods in a contract with a food
service management company to
provide meals for use in its food service,
in accordance with the requirements in
subpart D of 7 CFR part 250. Lastly, we
proposed to indicate that the
requirements in this subpart relating to
the ordering, storage and inventory
management, and use of donated foods
in NSLP, also apply to SFSP. Since we
received no comments in response to
the proposals, they are retained in 7
CFR 250.62 of this final rule.

G. Subpart F—Household Programs

In the proposed rule, we proposed to
include, in a new subpart F of 7 CFR
part 250, current requirements in 7 CFR
250.45, 250.46, 250.47, and 250.51, and
redesignate them as 7 CFR 250.63
through 250.66, respectively, but
otherwise without change. Since we
received no comments in response to
the proposed restructuring, it is
included in this final rule as proposed.

H. Subpart G—Other Donated Food
Outlets

In the proposed rule, we proposed to
add a new subpart G of 7 CFR part 250
to include the distribution of donated
foods to other outlets, including
charitable institutions, NSIP, and to
organizations assisting in situations of
disasters and distress. In this new
subpart, we proposed to include
requirements for the distribution of
donated foods to charitable institutions
and to summer camps together in 7 CFR
250.67, which would replace current 7
CFR 250.40 and 250.41. We proposed to
include requirements for the
distribution of donated foods in NSIP in
7 CFR 250.68, which would replace the
current 7 CFR 250.42. We proposed to
include the current requirements in 7
CFR 250.43 and 250.44 for the
distribution of donated foods in
disasters and situations of distress in
redesignated 7 CFR 250.69 and 250.70,
but otherwise without change. Since we
received no comments in response to
the proposed redesignation and
restructuring, it is included in this final
rule as proposed. The following sections
describe the specific changes to the
current requirements for charitable
institutions and NSIP.
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1. Charitable Institutions, 7 CFR 250.67

In the proposed rule, we proposed to
remove current requirements that a
charitable institution’s agreement with
the distributing agency include
information on the institution’s days of
operation and number of participants
and meals served, data relating to the
number of needy persons served, and a
statement assuring that proper inventory
controls will be maintained. We also
proposed to remove current
requirements that a summer camp’s
agreement with the distributing agency
include data on the number of adults
participating at camps relative to the
number of children. We proposed to list
some types of charitable institutions
that may receive donated foods, if they
meet the eligibility requirements in this
section (including summer camps that
do not participate in child nutrition
programs), as well as some
organizations that may not receive
donated foods as charitable institutions.
We proposed to streamline the
qualifying criteria with respect to the
rehabilitation programs of adult
correctional institutions, which
determine if such institutions may
receive donated foods as charitable
institutions. Since we received no
comments in response to the proposals,
they are retained in 7 CFR 250.67(a) and
(b) of this final rule.

We proposed to include the
appropriate data for the distributing
agency to use in determining if an
institution or organization serves
predominantly needy persons, which is
a requirement to meet the revised
definition of ““Charitable institution” in
this final rule. The distributing agency
may use, for example, socioeconomic
data on the area in which the
organization is located, or on the
clientele served by the organization. We
received one comment indicating that
the proposal seems cumbersome
considering the amount of donated
foods provided to charitable
institutions; for example, summer
camps are often located in remote
economically poor areas, but some
participants may be from financially
secure families. However, such a
summer camp would be eligible to
receive donated foods under the
proposed requirements. The wide array
of data permitted to determine if an
institution serves predominantly needy
persons would be considerably less of a
burden on a distributing agency than the
currently required submission and
review of data on meals and participants
served, or, for summer camps, data on
the number of adults compared to the
number of children at the camp. Thus,

the proposals are retained in 7 CFR
250.67(c) of this final rule without
change.

We proposed to include the types of
donated foods that charitable
institutions are eligible to receive—i.e.,
surplus donated foods, as available,
which may be purchased under section
4(a), 32, 416, or 709. We proposed to
include the requirement that the
distributing agency distribute donated
foods to charitable institutions based on
the amounts that they may effectively
utilize without waste, and the total
amounts available for distribution to
such institutions. Since we received no
comments in response to the proposals,
they are retained in 7 CFR 250.67(d) of
this final rule.

Lastly, we proposed to include the
option that a charitable institution may
use donated foods in a contract with a
food service management company,
which must ensure that all donated
foods received for use by the charitable
institution in a fiscal year are used to
benefit the charitable institution’s food
service. We did not receive any
comments in response to this proposal.
However, in accordance with the
amended requirement in7 CFR 250.50(a)
of this final rule, we have amended 7
CFR 250.67(e) in this final rule to
require that all such donated foods must
be used in (instead of benefit) the
charitable institution’s food service.

2. Nutrition Services Incentive Program
(NSIP), 7 CFR 250.68

As described in the proposed rule,
amendments to the Older Americans
Act of 1965 (42 U.S.C. 3030a) in 2000
and 2003 made changes in the
allocation of resources in, and the
administration of, NSIP. In order to
incorporate the legislative changes, we
proposed to revise current requirements
to indicate the role of the DHHS
Administration on Aging (AoA) in
administering the allocation of
resources in NSIP, and the USDA role
in purchasing and providing donated
foods to those State Agencies on Aging
requesting them as part of their NSIP
grant. However, since the publication of
the proposed rule, further amendments
to the Older Americans Act of 1965
have been made. The Older Americans
Act Amendments of 2006 (Pub. L. 109—
365), enacted on October 17, 2006,
removed the option for State Agencies
on Aging to receive all or part of their
NSIP grant as donated foods for fiscal
year 2007. The enactment of the Older
Americans Reauthorization Technical
Corrections Act (Pub. L. 110-19), on
April 23, 2007, restored this option for
fiscal year 2008 and subsequent years.
The latter legislation also requires a

transfer of funds from AoA to FNS for
the cost of purchasing donated foods
and for expenses related to such
purchases, rather than provide for
reimbursement for such expenses.
Lastly, the legislation authorizes FNS to
carry over unused funds to make
donated food purchases for the
appropriate State Agencies on Aging in
the subsequent fiscal year, rather than
require the return of such funds to AocA
for disbursal to State Agencies on Aging.
Other procedures for the purchase and
distribution of donated foods in NSIP
were not changed by legislation, nor did
we receive any comments in response to
the clarification of such procedures in
the proposed rule. Accordingly, 7 CFR
250.68, as finalized in this rule,
incorporates the nondiscretionary
legislative changes, as follows:

(1) 7 CFR 250.68(a) describes the
transfer of funds from AoA to FNS for
the purpose of purchasing donated
foods and for related expenses; and

(2) 7 CFR 250.68(e) describes the
carryover of any unused funds that have
been transferred, to make donated food
purchases in the following fiscal year,
rather than the return of such funds to
AoA.

I Implementation of New Requirements

We received ten comments indicating
that FNS should provide adequate time
for implementation of new
requirements, for updating of program
information, and for amendment of
agreements between distributing and
recipient agencies. We received two
comments indicating that extensive
training will be needed to ensure
effective implementation of the
requirements. We agree that the
requirements imposed by this final rule
may necessitate some changes in
procedures, including those related to
recordkeeping and reviews, for
distributing and recipient agencies, as
well as amendments to agreements.
Therefore, we have made this final rule
effective 90 days after its publication in
the Federal Register, rather than the
more common 30- or 60-day period, to
provide additional time to implement
new procedures and agreement
provisions. We are also committed to
providing any necessary training to
ensure effective implementation of the
new requirements, and will work
closely with distributing agencies, FNS
Regional Offices, and with other parties,
as appropriate, to ensure that such
training is provided.

We received seven comments
questioning how the proposed changes
in food service management company
contract requirements would affect
existing contracts and contract
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extensions. In a final rule published in
the Federal Register on October 31,
2007 at 72 FR 61479, an implementation
schedule was established to balance the
need for prompt implementation of new
food service management company
contract requirements established in
that rule with consideration of the need
to honor existing contracts and
procurements. The schedule was
established in accordance with the one-
year duration of food service
management company contracts, with
an option for up to four additional one-
year renewals. In the interest of
consistency, we will use the same basic
implementation schedule for the new
contract requirements established in
this final rule, as follows:

(1) The requirements will be
applicable for all new procurement
solicitations initiated on or after the
effective date of this final rule.

(2) For all procurement solicitations
for contracts issued prior to the effective
date of this final rule:

a. Recipient agencies and State
agencies with contracts with a term of
12 months or fewer remaining are
exempt from applying the provisions of
this rulemaking to those contracts; and

b. With State administering agency
approval, recipient agencies with
contracts that have annual renewal
provisions may delay implementation
until expiration of the current contract
plus one 12-month renewal period.

As in the final rule referenced in the
previous paragraph, the State
administering agency may choose to
establish shorter time frames for
implementation, or may require some
recipient agencies to implement the
requirements sooner than others.
However, in no case may a recipient
agency be permitted to delay
implementation beyond the timeframes
specified above.

II1. Procedural Matters

A. Executive Order 12866

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget
(OMB) in conformance with Executive
Order 12866.

B. Regulatory Impact Analysis

1. Need for Action

This action is needed to respond to an
OIG audit, which found that, in
contracting with food service
management companies, school food
authorities did not always receive the
full value of the donated foods provided
for use in the NSLP. It also incorporates
amendments to the Older Americans
Act of 1965 (42 U.S.C. 3030a) that affect

the NSIP, and revises and clarifies other
requirements to ensure the efficient and
effective management and use of
donated foods.

2. Benefits

The regulatory changes help to ensure
that recipient agencies receive the full
benefit and value of donated foods
provided to food service management
companies for use in the recipient
agencies’ meals programs. The changes
also remove reporting requirements
used to determine the amount of surplus
donated foods that charitable
institutions may receive for service to
needy persons. FNS quantified these
benefits using audit results reported by
the OIG. If the size and nature of the
accounting problems uncovered by the
OIG are indicative of problems with
FSMC contracts nationwide, then an
effective rule could generate benefits as
high as $36 million over five years.
However, given that the OIG did not
choose a nationally representative
sample for audit, this estimate is subject
to considerable uncertainty.

3. Costs

This action is not expected to
significantly increase costs of State and
local agencies, or their commercial
contractors, in using donated foods.
FNS estimates five-year costs of roughly
$243,000. Despite uncertainty with the
estimate of potential benefits, the rule is
undoubtedly cost-effective.

C. Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The Under Secretary of Food,
Nutrition, and Consumer Services,
Nancy Montanez Johner, has certified
that this action will not have a
significant economic impact on a
substantial number of small entities.
Although the rule requires specific
procedures for food service management
companies, State distributing agencies,
and recipient agencies to follow in using
donated foods, USDA does not expect
them to have a significant impact on
such entities.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under Section 202 of the UMRA,
FNS generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may

result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
FNS to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule. This rule contains no
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose costs on State, local, or tribal
governments or the private sector of
$100 million or more in any one year.
This rule is, therefore, not subject to the
requirements of sections 202 and 205 of
the UMRA.

E. Executive Order 12372

The donation of foods in USDA food
distribution and child nutrition
programs, and to charitable institutions
and elderly nutrition projects in NSIP,
is included in the Catalog of Federal
Domestic Assistance under 10.550. For
the reasons set forth in the final rule in
7 CFR part 3015, subpart V and related
Notice published at 48 FR 29114, June
24, 1983, the donation of foods in such
programs is included in the scope of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials.

F. Federalism Summary Impact
Statement

In accordance with Executive Order
13132, FNS has considered the impact
of the regulatory actions on State and
local governments. The following
paragraphs describe FNS’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132.

1. Prior Consultation With State
Officials

The programs affected by the
regulatory proposals in this rule are all
State-administered, Federally-funded
programs. FNS headquarters and
regional offices have formal and
informal discussions with State and
local officials on an ongoing basis
regarding program issues relating to the
distribution of donated foods. FNS
meets annually with the American
Commodity Distribution Association, a
national group with State, local, and
industry representation, and the School
Nutrition Association, to discuss issues
relating to donated foods.
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2. Nature of Concerns and the Need to
Issue This Rule

The rule addresses concerns
identified in an OIG audit with respect
to the benefit and value of donated
foods received by recipient agencies in
their contracts with food service
management companies. While the
regulatory requirements imposed by this
rule may increase the workload of State
and local agencies to a certain extent,
the provisions will help to ensure that
recipient agencies receive the benefit
and value of the donated foods provided
for their use.

3. Extent to Which We Meet those
Concerns

FNS has considered the impact of this
final rule on State and local agencies.
FNS has established compliance
timeframes that give due consideration
to the need for changes in contract
requirements and in the procedures
necessary to assure compliance with
such requirements.

G. Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations, or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect. Prior to any judicial challenge to
the provisions of this rule or the

application of its provisions, all
applicable administrative procedures
must be exhausted.

H. Civil Rights Impact Analysis

FNS has reviewed this rule in
accordance with the Department
Regulation 43004, “Civil Rights Impact
Analysis”, to identify and address any
major civil rights impacts the rule might
have on minorities, women, and persons
with disabilities. After a careful review
of the rule’s intent and provisions, FNS
has determined that this rule will not in
any way limit or reduce the ability of
participants to receive the benefits of
donated foods in food distribution
programs on the basis of an individual’s
or group’s race, color, national origin,
sex, age, or disability. FNS found no
factors that would negatively and
disproportionately affect any group of
individuals.

I. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; see 5 CFR part
1320) requires that the Office of
Management and Budget (OMB)
approve all collections of information
by a Federal agency before they can be
implemented. In the publication of the
proposed rule on June 8, 2006, FNS
solicited comments on the burden
estimate; the need for the information;
its practical utility; ways to enhance its
quality, utility and clarity; and ways to
minimize the burden on respondents,
including the use of automated
collection techniques or other forms of

information technology. Although FNS
sought public comments specific to the
estimated reporting and recordkeeping
burden detailed in the proposed rule, no
comments were received and the
information collection burden
associated with the proposed rule, OMB
No. 0584—0293, was approved on
August 8, 2006. However, since the
publication of the proposed rule, FNS
has found that the total estimated
annual burden for OMB No. 0584—0293
should reflect a decrease to 1,070,452
hours, rather than the decrease to
1,085,814 hours included in the
proposed rule. The discrepancy is a
result of mathematical errors in
calculating the burden hours.
Additionally, in the most recent survey
of school food authorities (SFAs)
conducted in school year 2003-04, it
was estimated that 13.4 percent of SFAs
had contracts with FSMCs. Hence, for
school year 2005—06, it is estimated that
2,783 of the 20,770 SFAs participating
in NSLP had such contracts, rather than
the 1,765 included in the proposed rule.
This adjustment results in an increase of
1,272 burden hours for this particular
activity, making the total estimated
annual burden for OMB No. 0584—0293
1,071,724 hours, which is still a
decrease from the proposed rule. The
resulting changes in the reporting and
recordkeeping burdens associated with
food service management contracts,
from both current levels, and those
included in the proposed rule, are
shown in the following table.

Number
: Number of Total annual Hours per
Section respondents rersep;%r(\)sn%seﬁter responses response Total hours
Reporting
ST0 I 2 (o ) IR (7074 (=10 S 300 0.25 75 0.33 24.75
. Proposed ... 1,765 1 1,765 1 1,765
Final ..cooooieiieeieeeceee 2,783 1 2,783 1 2,783
Recordkeeping

250.12(d) .evveeeiieeieeieeeeeee Current .....ccooceeeveenieeneeeen 300 0.08 24
250.54/250.55 Proposed ... 1,765 0.25 442
250.53/250.54 Final ........... 2,783 0.25 696

Estimated total number of
respondents: 18,552.

Estimated total annual responses:
1,160,746.

Estimated annual burden: 1,071,724.

FNS will request an adjustment in the
total annual burden associated with
OMB No. 0584—0293 to reflect the
changes indicated above. Additionally,
these requirements will not become
effective until approved by OMB. When
these information collection

requirements have been approved, FNS
will publish separate action in the
Federal Register announcing OMB’s
approval.

J. E-Government Act Compliance

FNS is committed to compliance with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen

access to government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 250

Administrative practice and
procedure, Food assistance programs,
Grant programs, Social programs,
Indians, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

m Accordingly, 7 CFR part 250 is
amended as follows:
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PART 250—DONATION OF FOODS
FOR USE IN THE UNITED STATES, ITS
TERRITORIES AND POSSESSIONS
AND AREAS UNDER ITS
JURISDICTION

m 1. The authority citation for part 250
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 612c,
612c note, 1431, 1431b, 1431e, 1431 note,
1446a-1, 1859, 2014, 2025; 15 U.S.C. 713c;
22 U.S.C. 1922; 42 U.S.C. 1751, 1755, 1758,
1760, 1761, 1762a, 1766, 3030a, 5179, 5180.

m 2.In §250.3:
m a. Remove definitions of Nonprofit
summer camps for children,
Nonresidential child or adult care
institution, Nutrition program for the
elderly, Offer-and-acceptance system,
Program, and Students in home
economics.
m b. Revise definitions of Charitable
institutions, Child nutrition program,
Commodity school, End product, Food
service management company,
Processing, Processor, Recipient
agencies, Recipients, Section 311,
Service institutions, and State Agency
on Aging.
m c. Add definitions, in the appropriate
alphabetical order, of Adult care
institution, AoA, Bonus foods, CACFP,
Child care institution, Commodity offer
value, DHHS, Elderly nutrition project,
Entitlement, Entitlement foods, National
per-meal value, Nonprofit organization,
Nonprofit school food service account,
NSIP, NSLP, Reimbursable meals, SBP,
7 CFR part 3016, 7 CFR part 3019, SFSP,
Single inventory management, and
Summer camp.

The revisions and additions read as
follows:

§250.3 Definitions.

Adult care institution means a
nonresidential adult day care center that
participates independently in CACFP,
or that participates as a sponsoring
organization, in accordance with an
agreement with the distributing agency.

AoA means the Administration on
Aging, which is the DHHS agency that
administers NSIP.

Bonus foods means Section 32,
Section 416, and Section 709 donated
foods, as defined in this section, which
are purchased under surplus removal or
price support authority, and provided to
distributing agencies in addition to
legislatively authorized levels of
assistance.

CACFP means the Child and Adult
Care Food Program, 7 CFR part 226.

Charitable institutions means public
institutions or nonprofit organizations,
as defined in this section, that provide
a meal service on a regular basis to
predominantly needy persons in the

same place without marked changes.
Charitable institutions include, but are
not limited to, emergency shelters, soup
kitchens, hospitals, retirement homes,
elderly nutrition projects; schools,
summer camps, service institutions, and
child and adult care institutions that do
not participate in a child nutrition
program, or as a commodity school, as
they are defined in this section; and
adult correctional institutions that
conduct rehabilitation programs for a
majority of inmates.

Child care institution means a
nonresidential child care center that
participates independently in CACFP,
or that participates as a sponsoring
organization, in accordance with an
agreement with the distributing agency.

Child nutrition program means NSLP,
CACFP, SFSP, or SBP.

* * * * *

Commodity offer value means the
minimum value of donated foods that
the distributing agency must offer to a
school food authority participating in
NSLP each school year. The commodity
offer value is equal to the national per-
meal value of donated food assistance
multiplied by the number of
reimbursable lunches served by the
school food authority in the previous
school year.

Commodity school means a school
that operates a nonprofit food service, in
accordance with 7 CFR part 210, but
that receives additional donated food
assistance rather than the cash
assistance available to it under Section
4 of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1753).

* * * * *

DHHS means the United States

Department of Health and Human

Services.
* * * * *

Elderly nutrition project means a
recipient agency selected by the State or
Area Agency on Aging to receive
donated foods in NSIP, for use in
serving meals to elderly persons.

End product means a food product
that contains processed donated foods.

Entitlement means the value of
donated foods a distributing agency is
authorized to receive in a specific
program, in accordance with program
legislation.

Entitlement foods means donated
foods that USDA purchases and
provides in accordance with levels of
assistance mandated by program
legislation.

* * * * *

Food service management company
means a commercial enterprise,
nonprofit organization, or public
institution that is, or may be, contracted

with by a recipient agency to manage
any aspect of a recipient agency’s food
service, in accordance with 7 CFR parts
210, 225, or 226, or, with respect to
charitable institutions, in accordance
with this part. To the extent that such
management includes the use of
donated foods, the food service
management company is subject to the
applicable requirements in this part.
However, a school food authority
participating in NSLP that performs
such functions is not considered a food
service management company. Also, a
commercial enterprise that uses donated
foods to prepare meals at a commercial
facility, or to perform other activities
that meet the definition of processing in
this section, is considered a processor in
this part, and is subject to the

requirements in subpart C of this part.
* * * * *

National per-meal value means the
value of donated foods provided for
each reimbursable lunch served in
NSLP in the previous school year, and
for each reimbursable lunch and supper
served in CACFP in the previous school
year, as established in Section 6(c) of
the Richard B. Russell National School
Lunch Act.

* * * * *

Nonprofit organization means a
private organization with tax-exempt
status under the Internal Revenue Code.
Nonprofit organizations operated
exclusively for religious purposes are
automatically tax-exempt under the

Internal Revenue Code.
* * * * *

Nonprofit school food service account
means the restricted account in which
all of the revenue from all food service
operations conducted for the school
food authority principally for the benefit
of school children is retained and used
only for the operation or improvement
of the nonprofit school food service.

NSIP means the Nutrition Services
Incentive Program, which is
administered by the United States
Department of Health and Human
Services, in accordance with Section
311 of the Older Americans Act of 1965
(42 U.S.C. 3030a).

NSLP means the National School
Lunch Program, 7 CFR part 210.

* * * * *

Processing means a commercial
enterprise’s use of a commercial facility
to:

(a) Convert donated foods into an end
product;

(b) Repackage donated foods; or

(c) Use donated foods in the
preparation of meals.
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Processor means a commercial
enterprise that processes donated foods
at a commercial facility.

Recipient agencies means agencies or
organizations that receive donated
foods, in accordance with agreements
signed with a distributing agency, or
with another recipient agency.

Recipients means persons receiving
donated foods, or meals containing
donated foods, provided by recipient
agencies.

* * * * *

Reimbursable meals means meals that
meet the nutritional standards
established in Federal regulations
pertaining to NSLP, SFSP, and CACFP,
and that are served to eligible recipients.

SBP means the School Breakfast
Program, 7 CFR part 220.

* * * * *

Section 311 means Section 311 of the
Older Americans Act of 1965 (42 U.S.C.
3030a), which authorizes State Agencies
on Aging under Title III of that Act, and
any Title VI grantee (Indian Tribal
Organization) under that Act, to receive
all, or part, of their NSIP grant as
donated foods.

* * * * *

Service institutions means recipient
agencies that participate in SFSP.

7 CFR part 3016 means the
Department’s regulations establishing
uniform administrative requirements for
Federal grants and cooperative
agreements and subawards to State,
local, and Indian tribal governments.

7 CFR part 3019 means the
Department’s regulations establishing
uniform administrative requirements for
Federal grants and cooperative
agreements awarded to institutions of
higher education, hospitals, and other
nonprofit organizations.

SFSP means the Summer Food
Service Program, 7 CFR part 225.

*

* * * *

Single inventory management means
the commingling in storage of donated
foods and foods from other sources, and
the maintenance of a single inventory
record of such commingled foods.

* * * * *

State Agency on Aging means:

(a) The State agency that has been
designated by the Governor and
approved by DHHS to administer the
Nutrition Services Incentive Program; or

(b) The Indian Tribal Organization
that has been approved by DHHS to
administer the Nutrition Services
Incentive Program.

Summer camp means a nonprofit or
public camp for children aged 18 and

under.
* * * * *

m 3.In §250.12:

m a. Revise the section heading to read,

as set forth below.

m b. Remove the last sentence in

paragraph (a).

m c. Remove paragraphs (d), (e}, and (f).
The revision reads as follows:

§250.12 Agreements.

* * * * *

m4.In §250.19:
m a. Revise the introductory text of
paragraph (b)(1).
m b. Remove paragraphs (b)(1)(i) and
(b)(1)(v), and redesignate paragraphs
(b)(1)(ii), (b)(1)(iii), and (b)(1)(iv), as
paragraphs (b)(1)(i), (b)(1)(ii), and
(b)(1)(iii), respectively.
m c. Revise newly redesignated
paragraph (b)(1)(i).
m d. Remove paragraph (d).

The revision reads as follows:

§250.19 Reviews.

* * * * *

(b) * * * (1) As part of its review
system, each distributing agency must
establish procedures to ensure
compliance with the requirements of
this part, and with other Federal
regulations, as applicable. Such
procedures must include, for example,
requirements relating to eligibility of
recipient agencies and recipients,
ordering, storage, and inventory of
donated foods, reporting and
recordkeeping, and civil rights, as they
apply to specific programs. They must
also include:

(i) An on-site review of all charitable
institutions, or the food service
management companies under contract
with them, at a minimum, whenever the
distributing agency identifies actual or
probable deficiencies in the use of
donated foods by such institutions, or
by their contractors, through audits,
investigations, complaints, or any other
information.

* * * * *

m 5.In § 250.24, revise paragraphs
(d)(8), (d)(9), and (d)(10), to read as

follows:

§250.24 Distributing agency performance
standards.
* * * * *

(d) * % %

(8) Providing recipient agencies with
ordering options and commodity values,
and considering the specific needs and
capabilities of such agencies in ordering
donated foods;

(9) Offering school food authorities
participating in NSLP, or as commodity
schools, the commodity offer value of
donated food assistance, at a minimum,
and determining an adjusted assistance
level in consultation with school food

authorities, as appropriate, in
accordance with §250.58; and

(10) Ensuring that all school food
authorities in NSLP are aware of the full
list of available donated foods, have the
opportunity to provide input at least
annually in determining the donated
foods from the full list that they may
select for their food service, and receive
all such selected donated foods that may
be cost-effectively distributed to them.

* * * * *

m 6. Add the heading for new subpart F
to read as follows:

Subpart F—Household Programs

m 7. Redesignate §§ 250.45, 250.46,
250.47, and 250.51, as §§ 250.63, 250.64,
250.65, and 250.66, respectively, and
transfer them from subpart D to new
subpart F.

m 8. Add a new subpart G, consisting of
§§250.67 and 250.68, to read as follows:

Subpart G—Other Donated Food
Outlets

§250.67 Charitable institutions.

(a) Distribution to charitable
institutions. The Department provides
donated foods to distributing agencies
for distribution to charitable
institutions, as defined in this part. A
charitable institution must have a
signed agreement with the distributing
agency in order to receive donated
foods, in accordance with §250.12(b).
However, the following organizations
may not receive donated foods as
charitable institutions:

(1) Schools, summer camps, service
institutions, and child and adult care
institutions that participate in child
nutrition programs or as commodity
schools; and

(2) Adult correctional institutions that
do not conduct rehabilitation programs
for a majority of inmates.

(b) Types of charitable institutions.
Some types of charitable institutions
that may receive donated foods, if they
meet the requirements of this section,
include:

(1) Hospitals or retirement homes;

(2) Emergency shelters, soup kitchens,
or emergency kitchens;

(3) Elderly nutrition projects or adult
day care centers;

(4) Schools, summer camps, service
institutions, and child care institutions
that do not participate in child nutrition
programs; and

(5) Adult correctional institutions that
conduct rehabilitation programs for a
majority of inmates.

(c) Determining service to
predominantly needy persons. To
determine if a charitable institution
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serves predominantly needy persons,
the distributing agency must use:

(1) Socioeconomic data of the area in
which the organization is located, or of
the clientele served by the organization;

(2) Data from other public or private
social service agencies, or from State
advisory boards, such as those
established in accordance with 7 CFR
251.4(h)(4); or

(3) Other similar data.

(d) Types and quantities of donated
foods distributed. A charitable
institution may receive donated foods
under Section 4(a), Section 32, Section
416, or Section 709, as available. The
distributing agency must distribute
donated foods to charitable institutions
based on the quantities that each may
effectively utilize without waste, and
the total quantities available for
distribution to such institutions.

(e) Contracts with food service
management companies. A charitable
institution may use donated foods in a
contract with a food service
management company. The contract
must ensure that all donated foods
received for use by the charitable
institution in a fiscal year are used in
the charitable institution’s food service.
However, the charitable institution is
not subject to the other requirements in
subpart D of this part relating to the use
of donated foods under such contracts.

§250.68 Nutrition Services Incentive
Program (NSIP).

(a) Distribution of donated foods in
NSIP. The Department provides donated
foods in NSIP to State Agencies on
Aging and their selected elderly
nutrition projects, for use in providing
meals to elderly persons. NSIP is
administered at the Federal level by
DHHS’ Administration on Aging (AoA),
which provides an NSIP grant each year
to State Agencies on Aging. The State
agencies may choose to receive all, or
part, of the grant as donated foods, on
behalf of its elderly nutrition projects.
The Department is responsible for the
purchase of the donated foods and their
delivery to State Agencies on Aging.
Ao0A is responsible for transferring
funds to the Department for the cost of
donated food purchases and for
expenses related to such purchases.

(b) Types and quantities of donated
foods distributed. Each State Agency on
Aging, and its elderly nutrition projects,
may receive any types of donated foods
available in food distribution or child
nutrition programs, to the extent that
such foods may be distributed cost-
effectively. Each State Agency on Aging
may receive donated foods with a value
equal to its NSIP grant. Each State
Agency on Aging and elderly nutrition

projects may also receive donated foods
under Section 32, Section 416, and
Section 709, as available, and under
Section 14 (42 U.S.C. 1762(a)).

(c) Role of distributing agency. The
Department delivers NSIP donated
foods to distributing agencies, which
distribute them to elderly nutrition
projects selected by each State or Area
Agency on Aging. The distributing
agency may only distribute donated
foods to elderly nutrition projects with
which they have signed agreements. The
agreements must contain provisions that
describe the roles of each party in
ensuring that the desired donated foods
are ordered, stored, and distributed in
an effective manner.

(d) Donated food values used in
crediting a State Agency on Aging’s
NSIP grant. FNS uses the average price
(cost per pound) for USDA purchases of
a donated food made in a contract
period in crediting a State Agency on
Aging’s NSIP grant.

(e) Coordination between FNS and
AoA. FNS and AoA coordinate their
respective roles in NSIP through the
execution of annual agreements. The
agreement ensures that AoA transfers
funds to FNS sufficient to purchase the
donated foods requested by State
Agencies on Aging, and to meet
expenses related to such purchases. The
agreement also authorizes FNS to carry
over any such funds that are not used
in the current fiscal year to make
purchases of donated foods for the
appropriate State Agencies on Aging in
the following fiscal year.

§§250.43 and 250.44 [Redesignated as
§§250.69 and 250.70]

m 9. Redesignate §§ 250.43 and 250.44

as §§250.69 and 250.70, respectively,
and transfer them from subpart D to new
subpart G.

m 10. Revise subparts D and E to read as
follows:

Subpart D—Donated Foods in Contracts
with Food Service Management Companies

250.50 Contract requirements and
procurement.

250.51 Crediting for, and use of, donated
foods.

250.52 Storage and inventory management
of donated foods.

250.53 Contract provisions.

250.54 Recordkeeping and reviews.

Subpart E—National School Lunch Program
(NSLP) and Other Child Nutrition Programs

250.56 Provision of donated foods in NSLP.
250.57 Commodity schools.

250.58 Ordering donated foods and their
provision to school food authorities.
250.59 Storage and inventory management

of donated foods.
250.60 Use of donated foods in the school
food service.

250.61 Child and Adult Care Food Program
(CACFP).

250.62 Summer Food Service Program
(SFSP).

Subpart D—Donated Foods in
Contracts With Food Service
Management Companies

§250.50 Contract requirements and
procurement.

(a) Contract requirements. Prior to
donated foods being made available to
a food service management company,
the recipient agency must enter into a
contract with the food service
management company. The contract
must ensure that all donated foods
received for use by the recipient agency
for a period specified as either the
school year or fiscal year are used in the
recipient agency’s food service.
Contracts between recipient agencies in
child nutrition programs and food
service management companies must
also ensure compliance with other
requirements in this subpart relating to
donated foods, as well as other Federal
requirements in 7 CFR parts 210, 220,
225, or 226, as applicable. Contracts
between other recipient agencies—i.e.,
charitable institutions and recipient
agencies utilizing TEFAP foods—and
food service management companies are
not subject to the other requirements in
this subpart.

(b) Types of contracts. Recipient
agencies may enter into a fixed-price or
a cost-reimbursable contract with a food
service management company, except
that recipient agencies in CACFP are
prohibited from entering into cost-
reimbursable contracts, in accordance
with 7 CFR part 226. Under a fixed-
price contract, the recipient agency pays
a fixed cost per meal provided or a fixed
cost for a certain time period. Under a
cost-reimbursable contract, the food
service management company charges
the recipient agency for food service
operating costs, and also charges fixed
fees for management or services.

(c) Procurement requirements. The
recipient agency must meet
Departmental procurement
requirements in 7 CFR parts 3016 or
3019, as applicable, in obtaining the
services of a food service management
company, as well as applicable
requirements in 7 CFR parts 210, 220,
225, or 226. The recipient agency must
ensure that procurement documents, as
well as contract provisions, include any
donated food activities that a food
service management company is to
perform, such as those activities listed
in paragraph (d) of this section. The
procurement and contract must also
specify the method used to determine
the donated food values to be used in



46186 Federal Register/Vol.

73, No. 154/Friday, August 8, 2008/Rules and Regulations

crediting, or the actual values assigned,
in accordance with § 250.51. The
method used to determine the donated
food values may not be established
through a post-award negotiation, or by
any other method that may directly or
indirectly alter the terms and conditions
of the procurement or contract.

(d) Activities relating to donated
foods. A food service management
company may perform specific activities
relating to donated foods, such as those
listed in this paragraph (d), in
accordance with procurement
documents and its contract with the
recipient agency. Such activities may
also include the procurement of
processed end products on behalf of the
recipient agency. Such procurement
must ensure compliance with the
requirements in subpart C of this part
and with the provisions of the
distributing or recipient agency’s
processing agreements, and must ensure
crediting of the recipient agency for the
value of donated foods contained in
such end products at the processing
agreement value. Although the food
service management company may
procure processed end products on
behalf of the recipient agency, it may
not itself enter into the processing
agreement with the processor required
in subpart C of this part. Other donated
food activities that the food service
management company may perform
include:

(1) Preparing and serving meals;

(2) Ordering or selection of donated
foods, in coordination with the recipient
agency, and in accordance with
§ 250.58(a);

(3) Storage and inventory
management of donated foods, in
accordance with § 250.52; and

(4) Payment of processing fees or
submittal of refund requests to a
processor on behalf of the recipient
agency, or remittance of refunds for the
value of donated foods in processed end
products to the recipient agency, in
accordance with the requirements in
subpart C of this part.

§250.51 Crediting for, and use of, donated
foods.

(a) Crediting for donated foods. In
both fixed-price and cost-reimbursable
contracts, the food service management
company must credit the recipient
agency for the value of all donated foods
received for use in the recipient
agency’s meal service in a school year
or fiscal year (including both
entitlement and bonus foods). Such
requirement includes crediting for the
value of donated foods contained in
processed end products if the food

service management company’s contract
requires it to:

(1) Procure processed end products on
behalf of the recipient agency; or

(2) Act as an intermediary in passing
the donated food value in processed end
products on to the recipient agency.

(b) Method and frequency of crediting.
The recipient agency may permit
crediting for the value of donated foods
through invoice reductions, refunds,
discounts, or other means. However, all
forms of crediting must provide clear
documentation of the value received
from the donated foods—e.g., by
separate line item entries on invoices. If
provided for in a fixed-price contract,
the recipient agency may permit a food
service management company to pre-
credit for donated foods. In pre-
crediting, a deduction for the value of
donated foods is included in the
established fixed price per meal.
However, the recipient agency must
ensure that the food service
management company provides an
additional credit for any donated foods
not accounted for in the fixed price per
meal—e.g., for donated foods that are
not made available until later in the
year. In cost-reimbursable contracts,
crediting may be performed by
disclosure; i.e., the food service
management company credits the
recipient agency for the value of
donated foods by disclosing, in its
billing for food costs submitted to the
recipient agency, the savings resulting
from the receipt of donated foods for the
billing period. In all cases, the recipient
agency must require crediting to be
performed not less frequently than
annually, and must ensure that the
specified method of valuation of
donated foods permits crediting to be
achieved in the required time period. A
school food authority must also ensure
that the method, and timing, of crediting
does not cause its cash resources to
exceed the limits established in 7 CFR
210.9(b)(2).

(c) Donated food values required in
crediting. The recipient agency must
ensure that, in crediting it for the value
of donated foods, the food service
management company uses the donated
food values determined by the
distributing agency, in accordance with
§250.58(e), or, if approved by the
distributing agency, donated food values
determined by an alternate means of the
recipient agency’s choosing. For
example, the recipient agency may, with
the approval of the distributing agency,
specify that the value will be the
average price per pound for a food, or
for a group or category of foods (e.g., all
frozen foods or cereal products), as
listed in market journals over a

specified period of time. However, the
method of determining the donated food
values to be used in crediting must be
included in procurement documents
and in the contract, and must result in
the determination of actual values; e.g.,
the average USDA purchase price for the
period of the contract with the food
vendor, or the average price per pound
listed in market journals over a
specified period of time. Negotiation of
such values is not permitted.
Additionally, the method of valuation
must ensure that crediting may be
achieved in accordance with paragraph
(b) of this section, and at the specific
frequency established in procurement
documents and in the contract.

(d) Use of donated foods. The food
service management company must use
all donated ground beef, donated
ground pork, and all processed end
products, in the recipient agency’s food
service, and must use all other donated
foods, or commercially purchased foods
of the same generic identity, of U.S.
origin, and of equal or better quality
than the donated foods, in the recipient
agency’s food service (unless the
contract specifically stipulates that the
donated foods, and not such commercial
substitutes, be used).

§250.52 Storage and inventory
management of donated foods.

(a) General requirements. The food
service management company must
meet the general requirements in
§ 250.14(b) for the storage and inventory
management of donated foods.

(b) Storage and inventory with
commercially purchased foods. The
food service management company may
store and inventory donated foods
together with foods it has purchased
commercially for the school food
authority’s use (unless specifically
prohibited in the contract). It may store
and inventory such foods together with
other commercially purchased foods
only to the extent that such a system
ensures compliance with the
requirements for the use of donated
foods in § 250.51(d)—i.e., use all
donated ground beef and ground pork,
and all end products in the food service,
and use all other donated foods or
commercially purchased foods of the
same generic identity, of U.S. origin,
and of equal or better quality than the
donated foods, in the food service.
Additionally, under cost-reimbursable
contracts, the food service management
company must ensure that its system of
inventory management does not result
in the recipient agency being charged
for donated foods.

(c) Disposition of donated foods and
credit reconciliation upon termination
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of the contract. When a contract
terminates, and is not extended or
renewed, the food service management
company must return all unused
donated ground beef, donated ground
pork, and processed end products, and
must, at the recipient agency’s
discretion, return other unused donated
foods. The recipient agency must ensure
that the food service management
company has credited it for the value of
all donated foods received for use in the
recipient agency’s meal service in a
school year or fiscal year, as applicable.

§250.53 Contract provisions.

(a) Required contract provisions in
fixed-price contracts. The following
provisions relating to the use of donated
foods must be included, as applicable,
in a recipient agency’s fixed-price
contract with a food service
management company. Such provisions
must also be included in procurement
documents. The required provisions are:

(1) A statement that the food service
management company must credit the
recipient agency for the value of all
donated foods received for use in the
recipient agency’s meal service in the
school year or fiscal year (including
both entitlement and bonus foods), and
including the value of donated foods
contained in processed end products, in
accordance with the contingencies in
§250.51(a);

(2) The method and frequency by
which crediting will occur, and the
means of documentation to be utilized
to verify that the value of all donated
foods has been credited;

(3) The method of determining the
donated food values to be used in
crediting, in accordance with
§250.51(c), or the actual donated food
values;

(4) Any activities relating to donated
foods that the food service management
company will be responsible for, in
accordance with § 250.50(d), and
assurance that such activities will be
performed in accordance with the
applicable requirements in 7 CFR part
250;

(5) A statement that the food service
management company will use all
donated ground beef and ground pork
products, and all processed end
products, in the recipient agency’s food
service;

(6) A statement that the food service
management company will use all other
donated foods, or will use commercially
purchased foods of the same generic
identity, of U.S. origin, and of equal of
better quality than the donated foods, in
the recipient agency’s food service;

(7) Assurance that the procurement of
processed end products on behalf of the

recipient agency, as applicable, will
ensure compliance with the
requirements in subpart C of 7 CFR part
250 and with the provisions of
distributing or recipient agency
processing agreements, and will ensure
crediting of the recipient agency for the
value of donated foods contained in
such end products at the processing
agreement value;

(8) Assurance that the food service
management company will not itself
enter into the processing agreement
with the processor required in subpart
C of 7 CFR part 250;

(9) Assurance that the food service
management company will comply with
the storage and inventory requirements
for donated foods;

(10) A statement that the distributing
agency, subdistributing agency, or
recipient agency, the Comptroller
General, the Department of Agriculture,
or their duly authorized representatives,
may perform onsite reviews of the food
service management company’s food
service operation, including the review
of records, to ensure compliance with
requirements for the management and
use of donated foods;

(11) A statement that the food service
management company will maintain
records to document its compliance
with requirements relating to donated
foods, in accordance with § 250.54(b);
and

(12) A statement that extensions or
renewals of the contract, if applicable,
are contingent upon the fulfillment of
all contract provisions relating to
donated foods.

(b) Required contract provisions in
cost-reimbursable contracts. A cost-
reimbursable contract must include the
same provisions as those required for a
fixed-price contract in paragraph (a) of
this section. Such provisions must also
be included in procurement documents.
However, a cost-reimbursable contract
must also contain a statement that the
food service management company will
ensure that its system of inventory
management will not result in the
recipient agency being charged for
donated foods.

§250.54 Recordkeeping and reviews.

(a) Recordkeeping requirements for
the recipient agency. The recipient
agency must maintain the following
records relating to the use of donated
foods in its contract with the food
service management company:

(1) The donated foods and processed
end products received and provided to
the food service management company
for use in the recipient agency’s food
service;

(2) Documentation that the food
service management company has
credited it for the value of all donated
foods received for use in the recipient
agency’s food service in the school or
fiscal year, including, in accordance
with the requirements in § 250.51(a), the
value of donated foods contained in
processed end products; and

(3) The actual donated food values
used in crediting.

(b) Recordkeeping requirements for
the food service management company.
The food service management company
must maintain the following records
relating to the use of donated foods in
its contract with the recipient agency:

(1) The donated foods and processed
end products received from, or on
behalf of, the recipient agency, for use
in the recipient agency’s food service;

(2) Documentation that it has credited
the recipient agency for the value of all
donated foods received for use in the
recipient agency’s food service in the
school or fiscal year, including, in
accordance with the requirements in
§250.51(a), the value of donated foods
contained in processed end products;
and

(3) Documentation of its procurement
of processed end products on behalf of
the recipient agency, as applicable.

(c) Review requirements for the
recipient agency. The recipient agency
must ensure that the food service
management company is in compliance
with the requirements of this part
through its monitoring of the food
service operation, as required in 7 CFR
parts 210, 225, or 226, as applicable.
The recipient agency must also conduct
a reconciliation at least annually (and
upon termination of the contract) to
ensure that the food service
management company has credited it
for the value of all donated foods
received for use in the recipient
agency’s food service in the school or
fiscal year, including, in accordance
with the requirements in § 250.51(a), the
value of donated foods contained in
processed end products.

(d) Departmental reviews of food
service management companies. The
Department may conduct reviews of
food service management company
operations, as necessary, to ensure
compliance with the requirements of
this part with respect to the use and
management of donated foods.
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Subpart E—National School Lunch
Program (NSLP) and Other Child
Nutrition Programs

§250.56 Provision of donated foods in
NSLP.

(a) Distribution of donated foods in
NSLP. The Department provides
donated foods in NSLP to distributing
agencies. Distributing agencies provide
donated foods to school food authorities
that participate in NSLP for use in
serving nutritious lunches or other
meals to schoolchildren in their
nonprofit school food service. The
distributing agency must confirm the
participation of school food authorities
in NSLP with the State administering
agency (if different from the distributing
agency). In addition to requirements in
this part relating to donated foods,
distributing agencies and school food
authorities in NSLP must adhere to
Federal regulations in 7 CFR part 210,
as applicable.

(b) Types of donated foods
distributed. The Department purchases a
wide variety of foods for distribution in
NSLP each school year. A list of
available foods is posted on the FNS
Web site, for access by distributing
agencies and school food authorities. In
addition to Section 6 foods (42 U.S.C.
1755) as described in paragraph (c) of
this section, the distributing agency may
also receive Section 14 donated foods
(42 U.S.C. 1762(a)), and donated foods
under Section 32 (7 U.S.C. 612c),
Section 416 (7 U.S.C. 1431), or Section
709 (7 U.S.C. 1446a—1), as available.

(c) National per-meal value of
donated foods. For each school year, the
distributing agency receives, at a
minimum, the national per-meal value
of donated foods, as established by
Section 6(c) of the Richard B. Russell
National School Lunch Act (42 U.S.C.
1755(c)), multiplied by the number of
reimbursable lunches served in the State
in the previous school year. The
donated foods provided in this manner
are referred to as Section 6 foods, or
entitlement foods. The national per-
meal value is adjusted each year to
reflect changes in the Bureau of Labor
Statistic’s Producer Price Index for
Foods Used in Schools and Institutions,
in accordance with the Richard B.
Russell National School Lunch Act. The
adjusted value is published in a notice
in the Federal Register in July of each
year. Reimbursable lunches are those
that meet the nutritional standards
established in 7 CFR part 210, and that
are reported to FNS, in accordance with
the requirements in that part.

(d) Donated food values used to credit
distributing agency entitlement levels.
FNS uses the average price (cost per

pound) for USDA purchases of donated
food made in a contract period to credit
distributing agency entitlement levels.
(e) Cash in lieu of donated foods.
States that phased out their food
distribution facilities prior to July 1,
1974, are permitted to choose to receive
cash in lieu of the donated foods to
which they would be entitled in NSLP,
in accordance with the Richard B.
Russell National School Lunch Act (42
U.S.C. 1765) and with 7 CFR part 240.

§250.57 Commodity schools.

(a) Categorization of commodity
schools. Commodity schools are schools
that operate a nonprofit school food
service in accordance with 7 CFR part
210, but receive additional donated food
assistance rather than the general cash
payment available to them under
Section 4 of the Richard B. Russell
National School Lunch Act (42 U.S.C.
1753). In addition to requirements in
this part relating to donated foods,
commodity schools must adhere to
Federal regulations in 7 CFR part 210,
as applicable.

(b) Value of donated foods for
commodity schools. For participating
commodity schools, the distributing
agency receives donated foods valued at
the sum of the national per-meal value
and the value of the general cash
payment available to it under Section 4
of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1753),
multiplied by the number of
reimbursable lunches served by
commodity schools in the previous
school year. From the total value of
donated food assistance for which it is
eligible, a commodity school may elect
to receive up to 5 cents per meal in cash
to cover processing and handling
expenses related to the use of donated
foods. In addition to Section 6 and
Section 14 foods under the Richard B.
Russell National School Lunch Act (42
U.S.C. 1755 and 1762(a)), the
distributing agency may also receive
donated foods under Section 32 (7
U.S.C. 612c¢), Section 416 (7 U.S.C.
1431), or Section 709 (7 U.S.C. 1446a—
1), as available, for commodity schools.

§250.58 Ordering donated foods and their
provision to school food authorities.

(a) Ordering and distribution of
donated foods. The distributing agency
orders donated foods through a Web-
based system called the Electronic
Commodity Ordering System (ECOS).
Through ECOS, the distributing agency
places orders directly into a centralized
computer system. Before submitting
orders for donated foods to FNS, the
distributing agency must ensure that all
school food authorities are aware of the

full list of available donated foods, and
have the opportunity to provide input at
least annually in determining the
donated foods from the full list that are
made available to them for ordering or
selection. The distributing agency must
ensure distribution to school food
authorities of all such selected donated
foods that may be cost-effectively
distributed to them, and may not
prohibit the use of split shipments in
determining such cost-effectiveness.

(b) Value of donated foods offered to
school food authorities. In accordance
with Section 6(c) of the Richard B.
Russell National School Lunch Act (42
U.S.C. 1755(c)), the distributing agency
must offer the school food authority, at
a minimum, the national per-meal value
of donated food assistance multiplied by
the number of reimbursable lunches
served by the school food authority in
the previous school year. This is
referred to as the commodity offer value.
For a commodity school, the
distributing agency must offer the sum
of the national per-meal value of
donated foods and the value of the
general cash payment available to it
under Section 4 of the Richard B.
Russell National School Lunch Act (42
U.S.C. 1753), multiplied by the number
of reimbursable lunches served by the
school in the previous school year. The
school food authority may also receive
bonus foods, as available, in addition to
the Section 6 foods.

(c) Receipt of less donated foods than
the commodity offer value. In certain
cases, the school food authority may
receive less donated foods than the
commodity offer value in a school year.
This “adjusted” value of donated foods
is referred to as the adjusted assistance
level. For example, the school food
authority may receive an adjusted
assistance level if:

(1) The distributing agency, in
consultation with the school food
authority, determines that the school
food authority cannot efficiently utilize
the commodity offer value of donated
foods; or

(2) The school food authority does not
order, or select, donated foods equal to
the commodity offer value that can be
cost-effectively distributed to it.

(d) Receipt of more donated foods
than the commodity offer value. The
school food authority may receive more
donated foods than the commodity offer
value if the distributing agency, in
consultation with the school food
authority, determines that the school
food authority may efficiently utilize
more donated foods than the commodity
offer value, and more donated foods are
available for distribution. This may
occur, for example, if other school food
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authorities receive less than the
commodity offer value of donated foods
for one of the reasons described in
paragraph (c) of this section.

(e) Donated food values required in
crediting school food authorities. The
distributing agency must use one of the
following values for donated foods in
crediting the school food authority for
its commodity offer value or adjusted
assistance level:

(1) The USDA purchase price (cost
per pound), which may be an average
price for purchases made for the
duration of the contract with the food
vendor;

(2) Estimated cost-per-pound data
provided by the Department, as
included in commodity survey
memoranda; or

(3) The USDA commodity file cost as
of a date specified by the distributing
agency.

§250.59 Storage and inventory
management of donated foods.

(a) General requirements. Distributing
agencies, subdistributing agencies, and
school food authorities must meet the
requirements for storage and inventory
of donated foods in § 250.14, in addition
to the requirements in this section.

(b) Storage at distributing agency
level. The distributing or subdistributing
agency, or storage facilities with which
they have contracts, must store donated
foods in a manner that permits them to
be distinguished from commercially
purchased foods or other foods, in order
to ensure compliance with the
requirements for the distribution and
control of donated foods in this part.

(c) Storage by school food authorities.
The school food authority may store and
inventory donated foods together with
commercially purchased foods and
other foods, under a single inventory
management system, as defined in this
part, unless the distributing agency
requires donated foods to be
distinguished from commercially
purchased foods in storage and
inventoried separately.

(d) Storage by storage facilities under
contract with school food authorities. A
storage facility under contract with a
school food authority may store and
inventory donated foods together with
commercially purchased foods it is
storing for the school food authority,
unless its contract with the school food
authority prohibits this. However, the
storage facility may not commingle
foods it is storing for a school food
authority with foods it is storing for a
commercial enterprise or other entity.

§250.60 Use of donated foods in the
school food service.

(a) Use of donated foods in school
Iunches and other meals or activities.
The school food authority should use
donated foods, as far as practical, in the
lunches served to schoolchildren, for
which they receive an established per-
meal value of donated food assistance
each school year. However, the school
food authority may also use donated
foods in other nonprofit school food
service activities. Revenues received
from such activities must accrue to the
school food authority’s nonprofit school
food service account. Some examples of
other activities in which donated foods
may be used include:

(1) School breakfasts or other meals
served in child nutrition programs;

(2) A la carte foods sol(fto children;

(3) Meals served to adults directly
involved in the operation and
administration of the nonprofit food
service, and to other school staff; and

(4) Training in nutrition, health, food
service, or general home economics
instruction for students.

(b) Use of donated foods outside of
the nonprofit school food service. The
school food authority should not use
donated foods in meals or food service
activities that do not benefit primarily
schoolchildren, such as banquets or
catered events. However, their use in
such meals or activities may not always
be avoided, e.g, for a school food
authority utilizing single inventory
management. In all cases, the school
food authority must ensure
reimbursement to the nonprofit school
food service account for the value of
donated foods used in such activities, in
addition to reimbursement for other
resources utilized from that account.
Since school food authorities utilizing
single inventory management cannot
reimburse the nonprofit school food
service account based on actual usage of
donated foods outside of the nonprofit
school food service, they must establish
an alternate method—e.g., by including
the current per-meal value of donated
food reimbursement in the price
charged for the food service activities.

(c) Use of donated foods in a contract
with a food service management
company. A school food authority may
use donated foods in a contract with a
food service management company to
conduct the food service. The contract
must meet the requirements in subpart
D of this part with respect to donated
foods, and must also meet requirements
in 7 CFR part 210 and 7 CFR parts 3016
or 3019, as applicable, with respect to
the procurement of such contracts. The
school food authority must also ensure
that a food service management

company providing meals for banquets
or catered events, or other food service
activities that do not benefit primarily
schoolchildren, ensure reimbursement
to the nonprofit school food service
account for donated foods used in such
activities, in accordance with paragraph
(b) of this section.

(d) Use of donated foods in providing
a meal service to other school food
authorities. A school food authority may
use donated foods to provide a meal
service to other school food authorities,
under an agreement between the parties.
A school food authority providing such
a service may commingle its own
donated foods and the donated foods of
other school food authorities that are
parties to the agreement.

§250.61 Child and Adult Care Food
Program (CACFP).

(a) Distribution of donated foods in
CACFP. The Department provides
donated foods in CACFP to distributing
agencies, which provide them to child
care and adult care institutions
participating in CACFP for use in
serving nutritious lunches and suppers
to eligible recipients. Distributing
agencies and child care and adult care
institutions must also adhere to Federal
regulations in 7 CFR part 226, as
ap%licable.

(b) Types and quantities of donated
foods distributed. For each school year,
the distributing agency receives, at a
minimum, the national per-meal value
of donated food assistance (or cash in
lieu of donated foods) multiplied by the
number of reimbursable lunches and
suppers served in the State in the
previous school year, as established in
Section 6(c) of the Richard B. Russell
National School Lunch Act (42 U.S.C.
1755(c)). The national per-meal value is
adjusted each year to reflect changes in
the Bureau of Labor Statistic’s Producer
Price Index for Foods Used in Schools
and Institutions. The adjusted per-meal
value is published in a notice in the
Federal Register in July of each year.
Reimbursable lunches and suppers are
those meeting the nutritional standards
established in 7 CFR part 226. The
number of reimbursable lunches and
suppers may be adjusted during, or at
the end of the school year, in
accordance with 7 CFR part 226. In
addition to Section 6 entitlement foods
(42 U.S.C. 1755(c)), the distributing
agency may also receive Section 14
donated foods (42 U.S.C. 1762(a)), and
donated foods under Section 32 (7
U.S.C. 612c), Section 416 (7 U.S.C.
1431), or Section 709 (7 U.S.C. 1446a—
1), as available, for distribution to child
care and adult care institutions
participating in CACFP.
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(c) Cash in lieu of donated foods. In
accordance with the Richard B. Russell
National School Lunch Act, and with 7
CFR part 226, the State administering
agency must determine whether child
care and adult care institutions
participating in CACFP wish to receive
donated foods or cash in lieu of donated
foods, and ensure that they receive the
preferred form of assistance. The State
administering agency must inform the
distributing agency (if a different
agency) which institutions wish to
receive donated foods and must ensure
that such foods are provided to them.
However, if the State administering
agency, in consultation with the
distributing agency, determines that
distribution of such foods would not be
cost-effective, it may, with the
concurrence of FNS, provide cash
payments to the applicable institutions
instead.

(d) Use of donated foods in a contract
with a food service management
company. A child care or adult care
institution may use donated foods in a
contract with a food service
management company to conduct its
food service. The contract must meet the
requirements in Subpart D of this part
with respect to donated foods, and must
also meet requirements in 7 CFR part
226 and 7 CFR parts 3016 or 3019, as
applicable, with respect to the
procurement of such contracts.

(e) Applicability of other requirements
in this subpart to CACFP. The
requirements in this subpart relating to
the ordering, storage and inventory
management, and use of donated foods
in NSLP, also apply to CACFP.
However, in accordance with 7 CFR part
226, a child care or adult care
institution that uses donated foods to
prepare and provide meals to other such
institutions is considered a food service
management company.

§250.62 Summer Food Service Program
(SFSP).

(a) Distribution of donated foods in
SFSP. The Department provides
donated foods in SFSP to distributing
agencies, which provide them to eligible
service institutions participating in
SFSP for use in serving nutritious meals
to needy children primarily in the
summer months, in their nonprofit food
service programs. Distributing agencies
and service institutions in SFSP must
also adhere to Federal regulations in 7
CFR part 225, as applicable.

(b) Types and quantities of donated
foods distributed. The distributing
agency receives donated foods available
under Section 6 and Section 14 of the
Richard B. Russell National School
Lunch Act (42 U.S.C. 1755 and 1762),

and may also receive donated foods
under Section 32 (7 U.S.C. 612c),
Section 416 (7 U.S.C. 1431), or Section
709(7 U.S.C. 1446a—1), as available, for
distribution to eligible service
institutions participating in SFSP.
Section 6 donated foods are provided to
distributing agencies in accordance with
the number of meals served in the State
in the previous school year that are
eligible for donated food support, in
accordance with 7 CFR part 225.

(c) Distribution of donated foods to
service institutions in SFSP. The
distributing agency provides donated
food assistance to eligible service
institutions participating in SFSP based
on the number of meals served that are
eligible for donated food support, in
accordance with 7 CFR part 225.

(d) Use of donated foods in a contract
with a food service management
company. A service institution may use
donated foods in a contract with a food
service management company to
conduct the food service. The contract
must meet the requirements in Subpart
D of this part with respect to donated
foods, and must also meet requirements
in 7 CFR part 225 and 7 CFR parts 3016
or 3019, as applicable, with respect to
the procurement of such contracts.

(e) Applicability of other requirements
in this subpart to SFSP. The
requirements in this subpart relating to
the ordering, storage and inventory
management, and use of donated foods
in NSLP, also apply to SFSP.

Dated: July 31, 2008.
Nancy Montanez Johner,

Under Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. E8—-18230 Filed 8—7-08; 8:45 am]
BILLING CODE 3410-30-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—1320]
Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a
final rule amending the staff
commentary that interprets the
requirements of Regulation Z (Truth in
Lending). The Board is required to
adjust annually the dollar amount that
triggers requirements for certain home
mortgage loans bearing fees above a
certain amount. The Home Ownership
and Equity Protection Act of 1994
(HOEPA) sets forth rules for home-

secured loans in which the total points
and fees payable by the consumer at or
before loan consummation exceed the
greater of $400 or 8 percent of the total
loan amount. In keeping with the
statute, the Board has annually adjusted
the $400 amount based on the annual
percentage change reflected in the
Consumer Price Index that is in effect
on June 1. The adjusted dollar amount
for 2009 is $583. This adjustment does
not affect the new rules for “higher-
priced mortgage loans” adopted by the
Board in July 2008.

EFFECTIVE DATE: January 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Dana Miller, Attorney, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452—-3667. For
the users of Telecommunications Device
for the Deaf (““TDD”’) only, contact (202)
263—4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Truth in Lending Act (TILA; 15
U.S.C. 1601-1666j) requires creditors to
disclose credit terms and the cost of
consumer credit as an annual
percentage rate. The act requires
additional disclosures for loans secured
by a consumer’s home, and permits
consumers to cancel certain transactions
that involve their principal dwelling.
TILA is implemented by the Board’s
Regulation Z (12 CFR part 226). The
Board’s official staff commentary (12
CFR part 226 (Supp. 1)) interprets the
regulation, and provides guidance to
creditors in applying the regulation to
specific transactions.

HOEPA was contained in the Riegle
Community Development and
Regulatory Improvement Act of 1994
and was enacted as an amendment to
TILA. Public Law 103-325, 108 Stat.
2160 (60 FR 15463). In 1995, the Board
amended Regulation Z to implement
HOEPA. These amendments, contained
in §§226.32 and 226.34 of the
regulation, impose substantive
limitations and additional disclosure
requirements on certain closed-end
home mortgage loans bearing rates or
fees above a certain percentage or
amount. As enacted, the statute requires
creditors to comply with HOEPA'’s
requirements if the total points and fees
payable by the consumer at or before
loan consummation exceed the greater
of $400 or 8 percent of the total loan
amount. The statute requires the Board
to adjust the $400 figure annually on
January 1 based on the annual
percentage change in the Consumer
Price Index (CPI) that was reported on
the preceding June 1. 15 U.S.C.
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1602(aa)(3) and 12 CFR 226.32(a)(1)(ii).
The Board adjusted the $400 amount to
$561 for the year 2008.

The Bureau of Labor Statistics
publishes consumer-based indices
monthly, but does not report a CPI
change on June 1; adjustments are
reported in the middle of each month.
The Board uses the CPI-U index, which
is based on all urban consumers and
represents approximately 87 percent of
the U.S. population, as the index for
adjusting the $400 dollar figure. The
adjustment to the CPI-U index reported
by the Bureau of Labor Statistics on May
14, 2008, was the CPI-U index in effect
on June 1, and reflects the percentage
increase from April 2007 to April 2008.
The adjustment to the $400 figure below
reflects a 3.94 percent increase in the
CPI-U index for this period and is
rounded to whole dollars for ease of
compliance.

II. Adjustment and Commentary
Revision

Effective January 1, 2009, for purposes
of determining whether a home
mortgage transaction is covered by 12
CFR 226.32 (based on the total points
and fees payable by the consumer at or
before loan consummation), a loan is
covered if the points and fees exceed the
greater of $583 or 8 percent of the total
loan amount. Comment 32(a)(1)(ii)-2,
which lists the adjustments for each
year, is amended to reflect the dollar
adjustment for 2009. Because the timing
and method of the adjustment is set by
statute, the Board finds that notice and
public comment on the change are
unnecessary.

This adjustment is being made
pursuant to TILA section 103(aa)(3). In
July 2008, the Board used its authority
in TILA section 129(1)(2) to amend
Regulation Z to prohibit certain acts and
practices in connection with “higher-
priced mortgage loans.” These
additional protections and the
definition of “higher-priced mortgage
loans” are contained in section 226.35
of Regulation Z. The adjustment being
published today pursuant to section
103(aa) does not affect the new rules for
“higher-priced mortgage loans” adopted
by the Board in section 226.35.

II1. Regulatory Flexibility Analysis

The Board certifies that this
amendment will not have a substantial
effect on regulated entities because the
only change is to raise the threshold for
transactions requiring HOEPA
disclosures.

List of Subjects in 12 CFR Part 226

Advertising, Federal Reserve System,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

m For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

m 2. In Supplement I to part 226, under
Section 226.32—Requirements for
Certain Closed-End Home Mortgages,
under Paragraph 32(a)(1)(ii), paragraph
2.xiv. is added to read as follows:

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage

* * * * *

Paragraph 32(a)(1)(ii)

* * * * *

2. Annual adjustment of $400
amount.

* * * * *

xiv. For 2009, $583, reflecting a 3.94
percent increase in the CPI-U from June
2007 to June 2008, rounded to the
nearest whole dollar.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority.

Dated: August 5, 2008.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E8-18275 Filed 8—7—-08; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG—-2008—-0785]

Drawbridge Operation Regulations;
Shrewsbury River, Route 36 Bridge,
Highlands, NJ, Schedule Change

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Route 36 Bridge,
across the Shrewsbury River, mile 1.8,
at Highlands, New Jersey. This
deviation will test a change to the
drawbridge operation schedule to
determine whether a permanent change
to the schedule is needed. This
deviation will allow the bridge to open
on signal for all marine traffic once an
hour on the hour between 4 p.m. and 7
p.m. on weekends and holidays.

DATES: This deviation is effective from
4 p.m. on August 2, 2008, through 7
p.m. on September 1, 2008. Comments
must reach the Coast Guard on or before
November 1, 2008.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2008-0785 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building ground
floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand Delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (202) 366—9329.

(4) Fax: (202) 493-2251.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary Kassof, Project Officer, First Coast
Guard District, (212) 668-7165.

If you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:



46192 Federal Register/Vol.

73, No. 154/Friday, August 8, 2008/Rules and Regulations

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2008—-0785),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. We recommend that you
include your name and mailing address,
an e-mail address, or a phone number in
the body of your document so that we
can contact you if we have questions
regarding your submission. You may
submit your comments and materials by
electronic means, mail, fax, or delivery
to the Docket Management Facility at
the address under ADDRESSES; but
please submit your comments and
materials by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger
than 872 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time.
Enter the docket number for this
rulemaking (USCG—-2008-0785) in the
Search box, and click “Go>>.” You may
also visit either the Docket Management
Facility in Room W12-140, on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays; or First Coast Guard
District, Bridge Branch, One South
Street, New York, NY 10004, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Privacy Act

Anyone can search the electronic
form of all comments received into any

of our dockets by the name of the
individual submitting the comment (or
signing the comment), if submitted on
behalf of an association, business, labor
union, etc. You may review a Privacy
Act, system of records notice regarding
our public dockets in the January 17,
2008, issue of the Federal Register (73
FR 3316).

Public Meeting

We do not plan to hold a public
meeting. But you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The Route 36 Bridge has a vertical
clearance in the closed position of 35
feet at mean high water and 39 feet at
mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.755(a). The bridge
presently opens on the hour and half
hour between 7 a.m. and 8 p.m. from
May 15 through October 15, and on
signal from 8 p.m. to 11 p.m. From 11
p-m. to 7 a.m. the bridge opens on signal
after a four-hour advance notice is
given.

The Shrewsbury River is navigated
predominantly by recreational power
boats and sail boats of various sizes.

Currently only one lane of vehicular
traffic is open northbound on the Route
36 Bridge due to the Highlands Bridge
replacement project presently
underway. Two lanes of vehicular traffic
were closed in early July 2008, to
facilitate the new bridge construction.

As a result of the vehicular travel lane
closures traffic congestion has become a
major concern to motorists and local
officials. The nearby Gateway National
Recreation Area, operated by the
National Park Service, has been
particularly impacted on weekends by
traffic delays as a result of the bridge
construction and drawbridge openings
for vessel traffic.

The National Park Service, the New
Jersey Department of Transportation,
and local officials have made various
adjustments to traffic control to help
mitigate the vehicular traffic congestion;
however, the traffic congestion on
weekends in the afternoon continues to
be a major safety concern when
motorists are exiting the Sandy Hook
area and the Gateway National
Recreation Park.

As a result, the National Park Service
requested a temporary deviation from
the drawbridge operation regulations to

test an alternate drawbridge operation
schedule to help better balance the
needs between vehicular land traffic
and marine vessel traffic.

Under this temporary deviation, in
effect from August 2, 2008 through
September 1, 2008, the Route 36 Bridge
at mile 1.8, across the Shrewsbury
River, shall operate as follows:

Monday through Friday, the draw
shall open on signal, from 7 a.m. to 8
p.m., on the hour and half hour only.
From 8 p.m. to 11 p.m. the draw shall
open on signal. From 11 p.m. to 7 a.m.
the draw shall open on signal after at
least a four-hour notice is given by
calling 732-872-1052.

Saturday, Sunday and Labor Day, the
draw shall open on signal from 7 a.m.
to 4 p.m., and 7 p.m. to 8 p.m. on the
hour and half hour only. From 4 p.m.
to 7 p.m. the draw shall open on signal
once an hour, on the hour only. From
8 p.m. to 11 p.m. the draw shall open
on signal. From 11 p.m. to 7 a.m. the
draw shall open on signal after at least
a four-hour advance notice is given by
calling 732-872-1052.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 31, 2008.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E8-18312 Filed 8—-7—08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2008-0302]
RIN 1625-AA09

Drawbridge Operation Regulations;
Smith Creek at Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the drawbridge operation regulations of
the S117-S133 Bridge, at mile 1.5,
across Smith Creek at Wilmington, NC.
This action will allow that the draw
need not be opened for the passage of
vessels.

DATES: This rule is effective September
8, 2008.

ADDRESSES: Comments and related
materials received from the public, as
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well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2008—
0302 and are available online at
http://www.regulations.gov. This
material is also available for inspection
or copying at two locations: the Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays and the
Commander (dpb), Fifth Coast Guard
District, Federal Building, 1st Floor, 431
Crawford Street, Portsmouth, VA
23704-5004 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Gary S. Heyer, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398-6629. If you have questions
on viewing or submitting material to the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 15, 2008, we published a
notice of proposed rulemaking (NPRM)
entitled ‘“Drawbridge Operation
Regulations; Smith Creek at
Wilmington, NC” in the Federal
Register (73 FR 28069). We received no
comments on the published NPRM. No
public meeting was requested, and none
was held.

Background and Purpose

The North Carolina Department of
Transportation (NCDOT) is responsible
for the operation of the S117-S133
Bridge, at mile 1.5, across Smith Creek
at Wilmington, NC. The existing
operating regulation is set out in 33 CFR
117.841 and requires the draw to open
on signal if at least 24 hour notice is
given. In the closed-to-navigation
position, the S117-S133 Bridge has a
vertical clearance of 12 feet, above mean
high water.

From the 1930s to the 1970s, Smith
Creek was the main waterway route for
commercial vessel traffic servicing
lumber mills and factories along the
waterfront in Wilmington, NC. There are
no longer any commercial interests
requiring access upstream. NCDOT has
not received a request to open the bridge
in over 20 years for waterway
navigation, and it has been more than 35
years since the bridge was actually
manned by operators.

Due to the lack of requests for vessel
openings of the drawbridge for the past

20 years, NCDOT requested to change
the current operating regulations that
the draw need not be opened for the
passage of vessels.

Discussion of Comments and Changes

The Coast Guard received no
comments to the NPRM. Based on the
information provided, we will
implement a final rule with no changes
to the NPRM.

Discussion of Rule

The Coast Guard is amending 33 CFR
117.841, which governs the S117-S133
Bridge by revising the paragraph to read
that the draw need not be opened for the
passage of vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We reached this conclusion
based on the fact that NCDOT has not
received a request to open the bridge in
over 20 years for waterway navigation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will not have a significant
economic impact on a substantial
number of small entities because
NCDOT has not received a request to
open the bridge in over 20 years for
waterway navigation.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
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minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(32) (e) of the Instruction, from further
environmental documentation.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 117.841 to read as follows:

§117.841 Smith Creek.

The draw of the S117-S133 Bridge,
mile 1.5 at Wilmington, need not open
for the passage of vessels.

Dated: July 30, 2008.

Fred M. Rosa, Jr.,

Rear Admiral, United States Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. E8-18351 Filed 8-7—-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[USCG-2008-0218]

RIN 1625-AA00

Safety Zones: Annual Events

Requiring Safety Zones in the Captain
of the Port Detroit Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing safety zones for annual

events in the Captain of the Port Detroit
Zone. This rule consolidates current
regulations establishing safety zones for
annual fireworks events in the former
Captain of the Port Toledo Zone and the
former Captain of the Port Detroit Zone.
In addition, it adds events not
previously published in Coast Guard
regulations. These safety zones are
necessary to protect spectators,
participants, and vessels from the
hazards associated with fireworks
displays or other events.

DATES: This rule is effective August 8,
2008.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2008-0218 and are
available online at http://
www.regulations.gov. This material is
also available for inspection or copying
at two locations: the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays and the U.S.
Coast Guard, Sector Detroit, 110 Mt
Elliot Ave, Detroit, MI 48207 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
CDR Joseph Snowden, Prevention, U.S.
Coast Guard Sector Detroit at (313) 568—
9580. If you have questions on viewing
the docket, call Renee V. Wright,
Program Manager, Docket Operations,
telephone 202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 22, 2008, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones: Annual Events
Requiring Safety Zones in the Captain of
the Port Detroit Zone in the Federal
Register (73 FR 29725). We received
zero letters commenting on the rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to the public interest of
ensuring the safety and security of the
spectators and participants during this
event and immediate action is necessary
to prevent possible loss of life or

property.
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Background and Purpose

In 2005, the Coast Guard consolidated
the Captain of the Port Toledo Zone and
the Captain of the Port Detroit Zone into
one zone re-defining the Captain of the
Port Detroit Zone. This rule consolidates
the regulations found in 33 CFR
165.907, Safety Zones; Annual
Fireworks Events in the Captain of the
Port Detroit Zone with additional events
not previously published in the CFR.

These safety zones are necessary to
protect vessels and people from the
hazards associated with fireworks
displays or other events. Such hazards
include obstructions to the waterway
that may cause marine casualties and
the explosive danger of fireworks and
debris falling into the water that may
cause death or serious bodily harm.

Discussion of Rule

These safety zones are necessary to
ensure the safety of vessels and people
during annual firework events in the
Captain of the Port Detroit area of
responsibility that may pose a hazard to
the public. This new section unites all
the annual firework events in the
recently consolidated COTP Detroit
zone into one section of the CFR. In
addition, there are several events that
are added and some events that have
been deleted in this new section.

This rule adds the following events to
those already occurring annually: (1)
Roostertail Fireworks (land); (2)
Roostertail Fireworks (barge); (3)
Celebrate America Fireworks; (4) Target
Fireworks; (5) Washington Township
Summerfest Fireworks; (6) Au Gres City
Fireworks; (7) The Old Club Fireworks;
(8) Alpena Fireworks; (9) Put-In-Bay
Fourth of July Fireworks; (10) Gatzeros
Fireworks; (11) Harrisville Fireworks;
(12) Harbor Beach Fireworks; (13)
Trenton Rotary Roar on the River
Fireworks; (14) Nautical Mile Venetian
Festival Fireworks; (15) Cheeseburger
Festival Fireworks; (16) Detroit
International Jazz Festival Fireworks;
(17) Marine City Maritime Festival
Fireworks; (18) Schoenith Family
Foundation Fireworks; (19) Toledo
Country Club Memorial Celebration and
Fireworks; (20) Luna Pier Fireworks
Show; (21) Toledo Country Club 4th of
July Fireworks; (22) Pharm Lights Up
The Night Fireworks; (23) Perrysburg/
Maumee 4th of July Fireworks; (24)
Lakeside July 4th Fireworks; (25)
Catawba Island Club Fireworks; (26)
Red, White and Blues Bang Fireworks;
(27) Huron Riverfest Fireworks; (28)
Kellys Island, Island Fest Fireworks;
(29) Riverfest at the International Docks;
(30) Rossford Labor Day Fireworks; (31)

Lakeside Labor Day Fireworks; and (32)
Catawba Island Club Fireworks.

The following events in the rule
already exist in the current regulation
and are only being reorganized in this
rule: (33) Bay-Rama Fishfly Festival
Fireworks; (34) Jefferson Beach Marina
Fireworks; (35) Sigma Gamma
Association Fireworks; (36) Lake Erie
Metropark Fireworks; (37) City of St.
Clair Fireworks; (38) Oscoda Township
Fireworks; (39) Port Austin Fireworks;
(40) City of Wyandotte Fireworks; (41)
Grosse Point Farms Fireworks; (42)
Caseville Fireworks; (43) Algonac
Pickerel Tournament Fireworks; (44)
Port Sanilac Fireworks; (45) St. Clair
Shores Fireworks; (46) Port Huron 4th of
July Fireworks; (47) Grosse Point Yacht
Club 4th of July Fireworks; (48)
Lexington Independence Festival
Fireworks; (49) City of Ecorse Water
Festival Fireworks; (50) Grosse Isle
Yacht Club Fireworks; (51) Trenton
Fireworks; (52) Belle Maer Harbor 4th of
July Fireworks; (53) Tawas City 4th of
July Fireworks; and (54) Venetian
Festival Boat Parade and Fireworks.

The safety zones will be enforced only
immediately before, during, and after
events that pose hazard to the public,
and only upon notice by the Captain of
the Port.

The Captain of the Port Detroit will
notify the public that that the safety
zones in this rule will be enforced by all
appropriate means to the affected
segments of the public including
publication in the Federal Register as
practicable, in accordance with 33 CFR
165.7(a). Such means of notification
may also include, but are not limited to,
Broadcast Notice to Mariners or Local
Notice to Mariners. The Captain of the
Port will issue a Broadcast Notice to
Mariners notifying the public if
enforcement of a safety zone established
by this section is cancelled.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative. The Captain
of the Port or his designated
representative may be contacted via
VHF Channel 16.

Discussion of Comments and Changes

We received no comments with regard
to this rule and no changes have been
made to this rule.

Regulatory Analyses

We developed this rule after
considering numerous statues and
executive orders related to rulemaking.

Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
minimal time that vessels will be
restricted from the zone and the zone is
an area where the Coast Guard expects
insignificant adverse impact to mariners
from the zone’s activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners of operators of
vessels intending to transit or anchor in
the areas designated as safety zones in
subparagraphs (1) through (49) during
the dates and times the safety zones are
being enforced.

These safety zones would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule would
be in effect for short periods of time,
and only once per year, per zone. The
safety zones have been designed to
allow traffic to pass safely around the
zone whenever possible and vessels will
be allowed to pass through the zones
with the permission of the Captain of
the Port. The Coast Guard will give
notice to the public via a Broadcast
Notice to Mariners that the regulation is
in effect. Additionally, the COTP will
suspend enforcement of the safety zone
if the event for which the zone is
established ends earlier than the
expected time.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
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Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard. We did not receive
any comments for this section.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). We did not receive any
comments for this section.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism. We did not
receive any comments for this section.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble. We did not receive any
comments for this section.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally

Protected Property Rights. We did not
receive any comments for this section.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden. We did
not receive any comments for this
section.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children. We
did not receive any comments for this
section.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
tribal concerns. We have determined
that these regulations and fishing rights
protection need not be incompatible.
We have also determined that this Rule
does not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Rule or options for compliance are
encourage to contact the point of contact
listed under FOR FURTHER INFORMATION
CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 5100.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded under the Instruction
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, this rule is
categorically excluded, under figure 2—
1, paragraph (34)(g), of the Instruction,
from further environmental
documentation. This event establishes a
safety zone, therefore paragraph (34)(g)
of the Instruction applies.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. Revise the authority citation for part
165 to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
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§165.907 [Removed and Reserved]

m 2. Remove and reserve § 165.907.
m 3. Add § 165.941 to read as follows:

§165.941 Safety Zones; Annual Fireworks
Events in the Captain of the Port Detroit
Zone.

(a) Safety Zones. The following areas
are designated Safety zones: (1)
Roostertail Fireworks (barge), Detroit,
MI:

(i) Location: All waters of the Detroit
River within a 300-foot radius of the
fireworks launch site located at position
42°21’16.67” N, 082°58720.41” W. (NAD
83). This area is located between Detroit
and Belle Isle near the Roostertail
restaurant.

(ii) Expected date: One evening
during the third week in July. The exact
dates and times for this event will be
determined annually.

(2) Washington Township
Summerfest Fireworks, Toledo, OH:

(i) Location: All waters of the Ottawa
River within a 600-foot radius of the
fireworks launch site located at position
41°43'29” N, 083°28’47” W (NAD 83).
This area is located at the Fred C. Young
Bridge, Toledo, OH.

(ii) Expected date: One evening
during the last week in June or the first
week in July. The exact dates and times
for this event will be determined
annually.

(3) Au Gres City Fireworks, Au Gres,
MI:

(i) Location: All waters of Saginaw
Bay within a 700-foot radius of the
fireworks launch site located at position
44°1.4’ N, 083°40.4’ W (NAD 83). This
area is located at the end of the pier near
the end of Riverside Drive in Au Gres,
ML

(ii) Expected date: One evening
during the last week in June or the first
week in July. The exact dates and times
for this event will be determined
annually.

(4) The Old Club Fireworks, Harsens
Island, MI:

(i) Location: All waters of Lake St.
Clair within an 850-foot radius of the
fireworks launch site located at position
42°32.4" N, 082°40.1° W (NAD 83). This
area is located near the southern end of
Harsen’s Island, MI.

(ii) Expected date: One evening
during the last week of June or the first
week of July. The exact dates and times
for this event will be determined
annually.

(5) Alpena Fireworks, Alpena, MI:

(i) Location: All waters of Lake Huron
within an 800-foot radius of the
fireworks launch site located at position
45°2.7'N, 083°26.8° W (NAD 83). This
area is located near the end of Mason
Street, South of State Avenue, in
Alpena, MI

(ii) Expected date: One evening
during the last week in of June or the
first week of July. The exact dates and
times for this event will be determined
annually.

(6) Put-In-Bay Fourth of July
Fireworks, Put-In-Bay, OH:

(i) Location: All waters of Lake Erie
within a 1000-foot radius of the
fireworks launch site located at position
41°39.7’ N, 082°48.0° W (NAD 83). This
area is located in Put-In-Bay Harbor.

(ii) Expected date: One evening
during the first week of July. The exact
dates and times for this event will be
determined annually.

(7) Gatzeros Fireworks, Grosse Point
Park, MI:

(1) Location: All waters of Lake St.
Clair within a 300-foot radius of the
fireworks launch site located at position
42°22.6"’N, 082°54.8’ W (NAD 83). This
area is located near Grosse Point Park,
MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(8) Harrisville Fireworks, Harrisville,
MI:

(i) Location: All waters of Lake Huron
within a 450-foot radius of the fireworks
launch site located at position 44°39.7”
N, 083°17.0" W (NAD 83). This area is
located at the end of the break wall at
the Harrisville harbor in Harrisville, MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(9) Harbor Beach Fireworks, Harbor
Beach, MI:

(i) Location: All waters of Lake Huron
within a 700-foot radius of the fireworks
launch site located at position 43°50.8’
N, 082° 38.6" W (NAD 83). This area is
located at the end of the railroad pier
east of the end of State Street in Harbor
Beach, MI.

(ii) Expected date: One evening
during the second week in July. The
exact dates and times for this event will
be determined annually.

(10) Trenton Rotary Roar on the River
Fireworks, Trenton, MI:

(i) Location: All waters of the Detroit
River within a 420-foot radius of the
fireworks launch site located at position
42°7.8"N, 083°10.4 * W (NAD 83). This
area is located between Grosse Ile and
Elizabeth Park in Trenton, MI.

(ii) Expected date: One evening
during the third week in July. The exact
dates and times for this event will be
determined annually.

(11) Nautical Mile Venetian Festival
Fireworks, St. Clair Shores, MI:

(i) Location: All waters of Lake St.
Clair within a 210-foot radius of the

fireworks launch site located at position
42°28.2" N, 082°52.5" W (NAD 83). This
area is located near Jefferson Beach
Marina in St. Clair Shores, MI.

(ii) Expected date: One evening
during the second week in August. The
exact dates and times for this event will
be determined annually.

(12) Cheeseburger Festival Fireworks,
Caseville, MI:

(i) Location: All waters of Lake Huron
within a 300-foot radius of the fireworks
launch site located at position 43°56.9
N, 083°17.2” W (NAD 83). This area is
located near the break wall located at
Caseville County Park, Caseville, MI.

(ii) Expected date: One evening
during the second week in August. The
exact dates and times for this event will
be determined annually.

(13) Detroit International Jazz Festival
Fireworks, Detroit, MI:

(i) Location: All waters of the Detroit
River within a 560-foot radius of the
fireworks launch site located at position
42°19.6’ N, 83°2.6" W (NAD 83). This
area is located in the Detroit River
between Cobo Hall and the GM
Headquarters in Detroit, MI.

(ii) Expected date: One evening
during the last week in August or the
first week in September. The exact dates
and times for this event will be
determined annually.

(14) Marine City Maritime Festival
Fireworks, Marine City, MI:

(i) Location: All waters of the St. Clair
River within an 840-foot radius of the
fireworks launch site located at position
42°42.9'N, 082°29.1° W (NAD 83). This
area is located east of Marine City.

(ii) Expected date: One evening
during the third week in September.
The exact dates and times for this event
will be determined annually.

(15) Schoenith Family Foundation
Fireworks, Detroit, MI:

(i) Location: All waters of the Detroit
River, within a 210-foot radius of the
fireworks launch site located at position
42°21.2" N, 82°58.4" W. (NAD 83). This
area is located between Detroit and
Belle Isle.

(ii) Expected date: One evening
during the third week in September.
The exact dates and times for this event
will be determined annually.

(16) Toledo Country Club Memorial
Celebration and Fireworks, Toledo, OH:

(i) Location: All waters of the Maumee
River, within a 250-yard radius of the
fireworks launch site located on shore at
position 41°35’12.58” N, 83°36716.58”
W. (NAD 83). This area is located at the
Toledo Country Club’s 18th Green and
encompasses the fireworks launch site.

(ii) Expected date: One evening
during the last week in May. The exact
dates and times for this event will be
determined annually.
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(17) Luna Pier Fireworks Show, Luna
Pier, MI:

(i) Location: All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°48’32” N, 83°26723” W. (NAD 83).
This area is located at the Clyde E.
Evens Municipal Pier.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(18) Toledo Country Club 4th of July
Fireworks, Toledo, OH:

(i) Location: All waters of the Maumee
River, within a 250-yard radius of the
fireworks launch site located on shore at
position 41°35’12.58” N, 83°3616.58”
W. (NAD 83). This area is located at the
Toledo Country Club’s 18th Green and
encompasses the fireworks launch site.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(19) Pharm Lights Up The Night
Fireworks, Toledo, OH:

(i) Location: All waters of the Maumee
River, within a 300-yard radius of the
fireworks launch site located at position
41°38’35” N, 83°31'54” W. (NAD 83).
This position is located at the bow of
the museum ship SS WILLIS B. BOYER.

(ii) Expected date: One day evening
during the first or second weeks in July.
The exact dates and times for this event
will be determined annually.

(20) Perrysburg/Maumee 4th of July
Fireworks, Perrysburg, OH:

(i) Location: All waters of the Maumee
River, within an 850-foot radius of the
fireworks launch site located at position
41°33’27” N, 83°38’59” W. (NAD 83).
This position is located at the
Perrysburg/Maumee Hwy 20 Bridge.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(21) Lakeside July 4th Fireworks,
Lakeside, OH:

(i) Location: All waters of Lake Erie,
within a 560-foot radius of the fireworks
launch site located at position 41°32"52”
N, 82°45’03” W. (NAD 83). This position
is located at the Lakeside Association
Dock.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(22) Catawba Island Club Fireworks,
Catawba Island, OH:

(i) Location: All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°34’20” N, 82°51"18” W. (NAD 83).
This position is located at the northwest
end of the Catawba Cliffs Harbor Light
Pier.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(23) Red, White and Blues Bang
Fireworks, Huron, OH:

(i) Location: All waters of the Huron
River, within a 300-yard radius of the
fireworks launch site located at position
41°23'29” N, 82°32’55” W. (NAD 83).
This position is located at the Huron
Ore Docks in Huron, OH.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(24) Huron Riverfest Fireworks,
Huron, OH:

(i) Location: All waters of Huron
Harbor, within a 350-foot radius of the
fireworks launch site located at the
Huron Ore Docks at position 41°23°38”
N, 82°32’59” W. (NAD 83).

(ii) Expected date: One evening
during the second week in July. The
exact dates and times for this event will
be determined annually.

(25) Kellys Island, Isf,and Fest
Fireworks, Kellys Island, OH:

(i) Location: All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°35’43” N, 82°43’30” W. (NAD 83).
This position is located at the old
Neuman Boat Line Dock.

(ii) Expected date: One evening
during the third or fourth weeks in July.
The exact dates and times for this event
will be determined annually.

(26) Riverfest at the International
Docks, Toledo, OH:

(i) Location: All waters of the Maumee
River, extending from the bow of the
museum ship SS WILLIS B. BOYER
(41°38735” N, 83°31’54” W), then north/
north-east to the south end of the City
of Toledo Street (41°38’51” N, 83°31’50”
W), then south-west to the red nun buoy
#64 (41°38748” N, 83°31’58”), then
south/south-east back to the point of
origin at the bow of the museum ship SS
WILLIS B. BOYER. (NAD 83).

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(27) Rossford Labor Day Fireworks,
Rossford, OH:

(i) Location: All waters of the Maumee
River, within a 350-yard radius of the
fireworks launch site located at position
41°36’58” N, 83°33'56” W. (NAD 83).
This position is located at Veterans
Memorial Park.

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(28) Lakeside Labor Day Fireworks,
Lakeside, OH:

(i) Location: All waters of Lake Erie,
within a 560-foot radius of the fireworks
launch site located at position 41°32"52”
N, 82°45’03” W. (NAD 83). This position
is located at the Lakeside Association
Dock.

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(29) Catawba Island Club Fireworks,
Catawba Island, OH:

(i) Location: All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°34’20” N, 82°51’18” W. (NAD 83).
This position is located at the northwest
end of the Catawba Cliffs Harbor Light
Pier.

(ii) Expected date: One evening
during the first week in September. The
exact dates and times for this event will
be determined annually.

(30) Bay-Rama Fishfly Festival
Fireworks, New Baltimore, MI:

(i) Location: All waters of Lake St.
Clair-Anchor Bay, off New Baltimore
City Park, within a 300-yard radius of
the fireworks launch site located at
position 42°41’ N, 082°44" W (NAD 83).

(ii) Expected date: One evening
during the first week in June. The exact
dates and times for this event will be
determined annually.

(31) Lake Erie Metropark Fireworks,
Gibraltar, MI:

(i) Location: All waters of Lake Erie,
off Lake Erie Metro Park, within a 300-
yard radius of the fireworks launch site
located at position 42°03'N, 083°11'W
(NAD 83). This position is located off
the Brownstown Wave pool area.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(32) City of St. Clair Fireworks, St.
Clair, MI:

(i) Location: All waters off the St.
Clair River near St. Clair City Park,
within a 300-yard radius of the
fireworks launch site located at position
42°49’N, 082°29’ W (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(33) Oscoda Township Fireworks,
Oscoda, MI:

(i) Location: All waters of Lake Huron,
off the DNR Boat Launch near the
mouth of the Au Sable River within a
300-yard radius of the fireworks launch
site located at position 44°19’ N, 083°25’
W (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.
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(34) Port Austin Fireworks, Port
Austin, MI:

(i) Location: All waters of Lake Huron,
off the Port Austin break wall within a
300-yard radius of the fireworks launch
site located at position 42°03" N, 082°40’
W. (NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(35) City of Wyandotte Fireworks,
Wyandotte, MI:

(i) Location: All waters of the Detroit
River, off the break wall between Oak
and Van Alstyne St., within a 300-yard
radius of the fireworks launch site
located at position 42°12’ N, 083°09" W.
(NAD 83).

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(36) Grosse Pointe Farms Fireworks,
Grosse Point Farms, MI:

(i) Location: All waters of Lake St.
Clair, within a 300-yard radius of the
fireworks barge located at position
42°23" N, 082°52" W. (NAD 83). This
position is located 300 yards east of
Grosse Pointe Farms, MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(37) Caseville Fireworks, Caseville,
MI:

(i) Location: All waters of Saginaw
Bay, within a 300-yard radius of the
fireworks launch site located at position
43°56.9" N, 083°17.2" W. (NAD 83). This
position is located off the Caseville
break wall.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(38) Algonac Pickerel Tournament
Fireworks, Algonac, MI:

(i) Location: All waters of the St. Clair
River, within a 300-yard radius of the
fireworks barge located at position
41°37’N, 082°32" W. (NAD 83). This
position is located between Algonac and
Russel Island, St. Clair River-North
Channel.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(39) Port Sanilac Fireworks, Port
Sanilac, MI:

(i) Location: All waters of Lake Huron
within a 300-yard radius of the
fireworks launch site located at position
43°25’ N, 082°31’ W. (NAD 83). This
position is located at the South Harbor
Break wall in Port Sanilac.

(ii) Expected date: One evening
during the first week in July. The exact

dates and times for this event will be
determined annually.

(40) St. Clair Shores Fireworks, St.
Clair Shores, MI:

(1) Location: All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°32’N, 082°51" W. (NAD 83). This
position is located 1000 yards east of
Veteran’s Memorial Park, St. Clair
Shores.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(41) Port Huron 4th of July Fireworks,
Port Huron, MI:

(i) Location: All waters of the Black
River within a 300-yard radius of the
fireworks barge located at position
42°58’' N, 082°25’ W. (NAD 83). This
position is located 300 yards east of 223
Huron Ave., Black River.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(42) Grosse Point Yacht Club 4th of
July Fireworks, Grosse Point Shores, MI:

(1) Location: All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°25’ N, 082°52" W. (NAD 83). This
position is located 400 yards east of the
Grosse Point Yacht Club seawall, Lake
St. Clair.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(43) Lexington Independence Festival
Fireworks, Lexington, MI:

(i) Location: All waters of Lake Huron
within a 300-yard radius of the
fireworks barge located at position
43°13’N, 082°30" W. (NAD 83). This
position is located 300 yards east of the
Lexington break wall, Lake Huron.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(44) City of Ecorse Water Festival
Fireworks, Ecorse, MI:

(i) Location: All waters of the Detroit
River within a 300-yard radius of the
fireworks barge located at position
41°14’ N, 083°09’ W. (NAD 83). This
position is located in the Ecorse
Channel at the northern end of Mud
Island.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(45) Grosse Isle Yacht Club Fireworks,
Grosse Isle, MI:

(i) Location: All waters of the Detroit
River within a 300-yard radius of the

fireworks launch site located at position
42°05’ N, 083°09’ W. (NAD 83). This
position is located in front of the Grosse
Isle Yacht Club.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(46) Trenton Fireworks, Trenton, MI:

(i) Location: All waters of the Detroit
River within a 300-yard radius of the
fireworks barge located at position
42°09’ N, 083°10° W. (NAD 83). This
position is located 200 yards east of
Trenton in the Trenton Channel near
Trenton, MI.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(47) Belle Maer Harbor 4th of July
Fireworks, Harrison Township, MI:

(i) Location: All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°36’ N, 082°47" W. (NAD 83). This
position is located 400 yards east of
Belle Maer Harbor, Lake St. Clair.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(48) Tawas City 4th of July Fireworks,
Tawas, MI:

(i) Location: All waters of Lake Huron
within a 300-yard radius of the
fireworks launch site located at position
44°13’ N, 083°30° W. (NAD 83). This
position is located off the Tawas City
Pier.

(ii) Expected date: One evening
during the first week in July. The exact
dates and times for this event will be
determined annually.

(49) Venetian Festival Boat Parade
and Fireworks, St. Clair Shores, MI:

(i) Location: All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°28’ N, 082°52’ W. (NAD 83). This
position is located 600 yards off
Jefferson Beach Marina, Lake St, Clair.

(ii) Expected date: One evening
during the second week in August. The
exact dates and times for this event will
be determined annually.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative means
any Coast Guard commissioned,
warrant, or petty officer designated by
the Captain of the Port Detroit to
monitor a safety zone, permit entry into
the zone, give legally enforceable orders
to persons or vessels within the zones,
and take other actions authorized by the
Captain of the Port.

(2) Public vessel means vessels
owned, chartered, or operated by the
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United States, or by a State or political
subdivision thereof.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative.

(2)(i) These safety zones are closed to
all vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated representative.

(ii) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

(iii) Upon being hailed by the U.S.
Coast Guard by siren, radio, flashing
light or other means, the operator of a
vessel shall proceed as directed.

(3)(i) All vessels must obtain
permission from the Captain of the Port
or his designated representative to enter,
move within, or exit the safety zone
established in this section when this
safety zone is enforced.

(ii) Vessels and persons granted
permission to enter the safety zone must
obey all lawful orders or directions of
the Captain of the Port or a designated
representative.

(iii) While within a safety zone, all
vessels must operate at the minimum
speed necessary to maintain a safe
course.

(d) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(e) Waiver. For any vessel, the Captain
of the Port Detroit or his designated
representative may waive any of the
requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of public or environmental
safety.

(f) Notification. The Captain of the
Port Detroit will notify the public that
the safety zones in this section are or
will be enforced by all appropriate
means to the affected segments of the
public including publication in the
Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include,
but are not limited to Broadcast Notice
to Mariners or Local Notice to Mariners.
The Captain of the Port will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
cancelled.

Dated: July 11, 2008.
F.M. Midgette,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. E8-18095 Filed 8-7-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2008-0801]

Security Zone, Mackinac Bridge and
Straits of Mackinac, Mackinaw City, Mi

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Mackinac Bridge Walk security zone
on the Straits of Mackinac from 6 a.m.
through 11:59 p.m. on September 1,
2008. This action is necessary to protect
pedestrians during the event from an
accidental or intentional vessel-to-
bridge collision. During the enforcement
period, navigational and operational
restrictions will be placed on all vessels
transiting through the Straits area, under
and around the Mackinac Bridge,
located between Mackinaw City, MI,
and St. Ignace, MI. All vessels must
obtain permission from the Captain of
Port Sault Ste. Marie (COTP) or a
Designated Representative to enter or
move within the security zone.

DATES: The regulations in 33 CFR
165.928 will be enforced from 6 a.m.
through 11:59 p.m. on September 1,
2008.

FOR FURTHER INFORMATION CONTACT:
LCDR Christopher R. Friese, Prevention
Dept. Chief, Sector Sault Ste. Marie, 337
Water St., Sault Ste. Marie, MI 49783;
(906) 635-3220.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the security zone for
the annual Labor Day Mackinac Bridge
Walk in 33 CFR 165.928 on September
1, 2008, from 6 a.m. to 11:59 p.m.

Under provisions of 33 CFR 165.928,
a vessel may not enter or move with the
regulated area, unless it receives
permission from the COTP or a
Designated Representative as defined in
33 CFR 165.928(a)(1). The Coast Guard
may be assisted by other Federal, State,
or local law enforcement agencies in
enforcing this regulation.

This notice is issued under the
authority of 33 CFR 165.928 and 5
U.S.C. 552(a). In addition to this notice
in the Federal Register, the Coast Guard

will provide the maritime community
with advance notification of this
enforcement period via a Local
Broadcast Notice to Mariners.

Dated: July 31, 2008.
M.J. Huebschman,

Captain, U.S. Coast Guard, Captain of Port
Sault Ste. Marie.

[FR Doc. E8-18349 Filed 8-7-08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2008-0189; FRL-8702-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Section 110(a)(1) 8-Hour
Ozone Maintenance Plan and 2002
Base-Year Inventory for the Schuylkill
County Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. The Pennsylvania
Department of Environmental Protection
(PADEP) submitted a SIP revision
consisting of a maintenance plan that
provides for continued attainment of the
8-hour ozone national ambient air
quality standard (NAAQS) for at least 10
years after the April 30, 2004,
designations, as well as a 2002 base-year
inventory for the Schuylkill County
Area. EPA is approving the maintenance
plan and the 2002 base-year inventory
for the Schuylkill County Area as
revisions to the Pennsylvania SIP in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on September 8, 2008.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2008-0189. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
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business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environment Protection,
Bureau of Air Quality Control, P.O. Box
8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Melissa Linden, (215) 814-2096, or by
e-mail at linden.melissa@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On June 5, 2008 (73 FR 31947), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Pennsylvania. The
NPR proposed approval of
Pennsylvania’s SIP revision that
establishes a maintenance plan for the
Schuylkill County Area that provides
for continued attainment of the 8-hour
ozone NAAQS for at least 10 years after
designation, and a 2002 base-year
emissions inventory. The formal SIP
revisions were submitted by PADEP on
December 17, 2007. Other specific
requirements of Pennsylvania’s SIP
revision and the rationales for EPA’s
proposed actions are explained in the
NPR and will not be restated here. No
public comments were received on the
NPR.

II. Final Action

EPA is approving the maintenance
plan and the 2002 base-year inventory
for the Schuylkill County Area,
submitted on December 17, 2007, as
revisions to the Pennsylvania SIP. EPA
is approving the maintenance plan and
2002 base-year inventory for the
Schuylkill County Area because it meets
the requirements of section 110(a)(1) of
the CAA.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those

imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 7, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action
approving the maintenance plan and the
2002 base-year inventory for the
Schuylkill County Area may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 25, 2008.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(e)(1) is amended by adding an entry for
the 8-Hour Ozone Maintenance Plan
and 2002 Base-Year Inventory for
Schuylkill County at the end of the table
to read as follows:

§52.2020 Identification of plan.
* * * * *

(e) * x %

(1) * *x %
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8-Hour Ozone Maintenance
Plan and 2002 Base-Year In-
ventory.

Schuylkill County

12/17/07  08/08/08 [Insert page number

where the document begins].

* * * * *

[FR Doc. E8—18188 Filed 8-7-08; 8:45 am]|
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 522

[GSAR Amendment 2008-01; GSAR Case
2006-G505; (Change 22); Docket 2008—
0007, Sequence 1]

RIN 3090-Al70

General Services Administration
Acquisition Regulation; Rewrite of
GSAR Part 522, Application of Labor
Laws to Government Acquisitions

AGENCIES: General Services
Administration (GSA), Office of the
Chief Acquisition Officer.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) to revise
language pertaining to application of
labor laws to Government acquisitions.
This rule is a product of the General
Services Administration Acquisition
Manual (GSAM) Rewrite Initiative,
undertaken by GSA to revise the
regulation to maintain consistency with
the FAR and implement streamlined
and innovative acquisition procedures
for contractors, offerors, and GSA
contracting personnel. The GSAM
incorporates the GSAR as well as
internal agency acquisition policy.

DATES: Effective Date: August 8, 2008.

FOR FURTHER INFORMATION CONTACT The
Regulatory Secretariat (VPR), Room
4041, GS Building, Washington, DC,
20405, (202) 501-4755, for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Ernest Woodson,
Procurement Analyst, at (202) 501—
3775. Please cite Amendment 2008-01,
GSAR case 2006—G505, (Change 22).

SUPPLEMENTARY INFORMATION:

A. Background
The GSAR Rewrite Project

GSA published an Advance Notice of
Proposed Rulemaking (ANPR) in the
Federal Register at 71 FR 7910,
February 15, 2006 with request for
comments because the agency was
beginning the review and update of the
General Services Administration
Acquisition Regulation (GSAR).

This GSAR rewrite has—

e Changed “you” to “contracting
officer.”

e Maintained consistency with the
FAR but eliminated duplication.

e Revised GSAR sections that are out
of date or imposed inappropriate
burdens on the Government or
contractors, especially small businesses.

e Streamlined and simplified
procedures, guidance, and policies
wherever possible.

In addition, GSA has recently
reorganized into two (2) operating
services rather than three (3). Therefore,
the reorganization of the Federal Supply
Service (FSS) and the Federal
Technology Service (FTS) into the
Federal Acquisition Service (FAS) was
considered in the Rewrite Initiative.

The Rewrite of Part 522

This final rule contains the revisions
made to Part 522, Application of Labor
Laws to Government Acquisitions.
There are no substantive changes to the
policies. Information previously
contained in GSAR 522.101-1 regarding
the necessary impartiality of GSA
personnel in disputes between labor and
contractor management is deleted as
unnecessary because it repeats Federal
Acquisition Regulation (FAR) language.
GSAR 522.101-1(b) adds language to
require contracting officers to notify the
Office of General Counsel and the
agency labor advisor when they are
contacted by external organizations.
GSAR 522.103-5 is revised to clarify
that FAR clause 52.222—-1, Notice to the
Government of Labor Disputes, must be
inserted in solicitations and contracts
for DX-rated orders under the Defense
Priorities and Allocations System
(DPAS). GSAR Subpart 522.4, Labor
Standards for Contracts, is deleted in its
entirety because of its potential for
conflict with FAR Subpart 22.4.

GSAR 522.804—1(b) is revised to
indicate that contractors,
subcontractors, and financial
institutions must develop a written
affirmative action compliance program
for each of its establishments regardless
of the contract or holding value, in
accordance with 41 CFR 60-1.40.
Paragraph 522.805(b) is revised to add
websites that list the various Office of
Federal Contract Compliance Programs
(OFCCP) Regional Offices.

Discussion of Comments

As aresult of the ANPR, GSA did not
receive any comments pertaining to
GSAR Part 522.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The General Services Administration
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because no new requirements are being
placed on the vendor community. No
comments on this issue were received
from small business concerns or other
interested parties.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
GSAR do not impose recordkeeping or
information collection requirements, or
otherwise collect information from
offerors, contractors, or members of the
public that require approval of the
Office of Management and Budget under
44 U.S.C.3501, et seq.

List of Subjects in 48 CFR Part 522
Government procurement.

Dated: July 29, 2008.
David A. Drabkin,
Senior Procurement Executive, Office of the
Chief Acquisition Officer, General Services
Administration.
m Therefore, GSA amends 48 CFR part
522 as set forth below:
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PART 522—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 1. The authority citation for 48 CFR
part 522 is revised to read as follows:

Authority: 40 U.S.C. 121(c).
m 2. Revise section 522.001 to read as
follows:

522.001 Definition.

Agency labor advisor, as used in this
part, means the Director of the Contract
Policy Division (VPC) within the Office
of the Chief Acquisition Officer (OCAQ).
m 3. Revise section 522.101—1 to read as
follows:

522.101-1 General.

The Office of General Counsel (OGC)
and the agency labor advisor shall—

(a) Serve as the GSA points of contact
on all contractor labor relations matters;

(b) Initiate contact on contractor labor
relations matters with national offices of
labor organizations, Government
departments, agencies or other
governmental organizations. Contracting
offices shall notify OGC and the agency
labor advisor when they are contacted
by such external organizations;

(c) Serve as a clearinghouse for
information on labor laws applicable to
Government acquisitions; and

(d) Respond to questions involving
FAR Part 22, Application of Labor Laws
to Government Acquisitions, or other
contractor labor relations matters
concerning GSA acquisition programs.
OGC determines the agency’s legal
position.

m 4. Revise section 522.103-5 to read as
follows:

522.103-5 Contract clauses.
Insert FAR 52.222-1, Notice to the
Government of Labor Disputes, in

solicitations and contracts for DX rated
orders under the Defense Priorities and
Allocations System (DPAS). Information
on the DPAS can be found at FAR
Subpart 11.6, Priorities and Allocations.
m 5. Revise section 522.406—6 to read as
follows:

522.406-6 Payrolls and statements.

Weekly payrolls and statements of
compliance with respect to payment of
wages are not required from a prime
contractor or a subcontractor that
personally performs work.

522.803 [Amended]

m 6. Amend section 522.803 by
removing “‘Submit” and adding
“Contracting officers should submit” in
its place.

m 7. Amend section 522.804—1 as
follows—

]

m a. Remove from paragraph (a) the
word “who” and add ““that” in its place;
m b. Remove from the end of paragraph
(a)(1) the period and add ““; or” in its
place; and

m c. Revise paragraph (b) to read as
follows:

522.804-1 Nonconstruction.

* * * * *

(b) The contractors, subcontractors,
and financial institutions described in
522.804—1(a) must develop a written
affirmative action compliance program
for each of its establishments regardless
of the contract or holding value, in
accordance with 41 CFR 60-1.40.

m 8. Add section 522.804—2 to read as
follows:

522.804-2 Construction.

Goals for the employment of
minorities and women in the
construction industry are established by

the Director, Office of Federal Contract
Compliance Programs (OFCCP),
Department of Labor. The current goal
for the utilization of women is 6.9%,
regardless of the location of the Federal
contract. This goal was extended
indefinitely by the Department of Labor
in 1980. The current goals for minority
participation vary by location and are
listed in Appendix E of DOL’s
“Technical Assistance Guide for Federal
Construction Contractors.” This guide
can be accessed at http://www.dol.gov/
esa/ofccp/TAguides/ctaguide.htm.

m 9. Amend section 522.805 as
follows—

m a. Removing from paragraph (a) the
word “include”” and adding
“contracting officers shall include” in
its place; and

m b. Revising paragraphs (b) and (c) to
read as follows:

522.805 Procedures.

* * * * *

(b) Contracting officers shall submit
preaward clearance requests directly to
the appropriate OFCCP regional office.
A list of these offices can be found at
http://www.dol.gov/esa/contacts/ofccp/
ofcpkeyp.htm.

(c) The EEO poster required by FAR
22.805(b) can be found at: http://
www.dol.gov/esa/regs/compliance/
posters/pdf/eeopost.pdf. In addition to
providing this poster to each non-
exempt contractor, the contracting
officer shall advise contractors to
complete the Employer Information
Report (EEO-1) at http://www.eeoc.gov/
eeolsurvey/index.html.

[FR Doc. E8-18290 Filed 8—-7-08; 8:45 am]
BILLING CODE 6820-61-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 51

[Docket No. PRM-51-10, NRC—2006-0022
and Docket No. PRM-51-12, NRC-2007-
0019]

The Attorney General of
Commonwealth of Massachusetts, The
Attorney General of California; Denial
of Petitions for Rulemaking

AGENCY: Nuclear Regulatory
Commission (NRC).

ACTION: Petition for rulemaking; denial.

SUMMARY: The NRC is denying two
petitions for rulemaking (PRM), one
filed by the Attorney General of the
Commonwealth of Massachusetts
(Massachusetts AG) and the other filed
by the Attorney General for the State of
California (California AG), presenting
nearly identical issues and requests for
rulemaking concerning the
environmental impacts of the high-
density storage of spent nuclear fuel in
large water pools, known as spent fuel
pools (SFPs). The Petitioners asserted
that “new and significant information”
shows that the NRC incorrectly
characterized the environmental
impacts of high-density spent fuel
storage as ‘“‘insignificant” in its National
Environmental Policy Act (NEPA)
generic environmental impact statement
(EIS) for the renewal of nuclear power
plant licenses. Specifically, the
Petitioners asserted that spent fuel
stored in high-density SFPs is more
vulnerable to a zirconium fire than the
NRC concluded in its NEPA analysis.
ADDRESSES: You can access publicly
available documents related to these
petitions for rulemaking using the
following methods:

Federal e-Rulemaking Portal: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
[NRG-2006-0022] (PRM—-51-10), and
[NRC-2007-0019] (PRM—51-12).

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available

documents at the NRC’s PDR, Public
File Area O1 F21, One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
PDR reference staff at 1-899-397-4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov.

FOR FURTHER INFORMATION CONTACT: L.
Mark Padovan, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
1423, e-mail Mark.Padovan@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background
II. Petitioners’ Requests
I1I. Public Comments
IV. NEPA and NUREG-1437
V. Reasons for Denial—General
A. Spent Fuel Pools
B. Physical Security
C. Very Low Risk
VI. Reasons for Denial -NRC Responses to
Petitioners’ Assertions
A. New and Significant Information
B. Spent Fuel Assemblies Will Burn if
Uncovered
1. Heat Transfer Mechanisms
2. Partial Drain-Down
3. License Amendments
C. Fuel Will Burn Regardless of its Age
D. SFP Zirconium Fire Will Propagate
E. SFP Zirconium Fire May Be
Catastrophic
1. Not New and Significant Information;
Very Low Probability
2. Shearon Harris Atomic Safety and
Licensing Board Panel (ASLBP)
Proceeding
3. SFP Zirconium Fire Does Not Qualify As
a DBA
F. Intentional Attack on a SFP is
“Reasonably Foreseeable”
1. NAS Report
2. Ninth Circuit Decision
G. SFP Zirconium Fire Should be
Considered within the Analysis of
SAMAs
VII Denial of Petitions

I. Background

The NRC received two PRMs
requesting that Title 10 of the Code of
Federal Regulations (10 CFR), Part 51,
be amended. The Massachusetts AG
filed its petition on August 25, 2006
(docketed by the NRC as PRM—-51-10).
The NRC published a notice of receipt
and request for public comment in the
Federal Register on November 1, 2006
(71 FR 64169). The California AG filed
its petition on March 16, 2007 (docketed
by the NRC as PRM—51-12). PRM—51—
12 incorporates by reference the facts
and legal arguments set forth in PRM—
51-10. The NRC published a notice of
receipt and request for public comment
on PRM-51-12 in the Federal Register
on May 14, 2007 (72 FR 27068). The
California AG filed an amended petition
(treated by the NRC as a supplement to
PRM 51-12) on September 19, 2007, to
clarify its rulemaking request. The NRC
published a notice of receipt for the
supplemental petition in the Federal
Register on November 14, 2007 (72 FR
64003). Because of the similarities of
PRM-51-10 and PRM-51-12, the NRC
evaluated the two petitions together.

The Petitioners asserted the following
in their petitions:

1. “New and significant information”
shows that the NRC incorrectly
characterized the environmental
impacts of high-density spent fuel
storage as “insignificant” in the NRC’s
NUREG-1437, Generic Environmental
Impact Statement for License Renewal
of Nuclear Plants, May 1996.
Specifically, the Petitioners asserted
that an accident or a malicious act, such
as a terrorist attack, could result in an
SFP being drained, either partially or
completely, of its cooling water. The
Petitioners further asserted that this
drainage would then cause the stored
spent fuel assemblies to heat up and
then ignite, with the resulting zirconium
fire releasing a substantial amount of
radioactive material into the
environment.

2. The bases of the “new and
significant information” are the
following:

a. NUREG-1738, Technical Study of
the Spent Fuel Pool Accident Risk at
Decommissioning Nuclear Power Plants,
January 2001

b. National Academy of Sciences
Committee on the Safety and Security of
Commercial Spent Nuclear Fuel Storage,
Safety and Security of Commercial
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Spent Nuclear Fuel Storage (National
Academies Press: 2006) (NAS Report)

c. Gordon R. Thompson, ‘Risks and
Risk-Reducing Options Associated with
Pool Storage of Spent Nuclear Fuel at
the Pilgrim and Vermont Yankee
Nuclear Power Plants,” May 25, 2006
(Thompson Report)

3. Specifically, the Petitioners
asserted that the “new and significant”
information shows the following:

a. The fuel will burn if the water level
in an SFP drops to the point where the
tops of the fuel assemblies are
uncovered (complete or partial water
loss resulting from SFP drainage being
caused by either an accident or terrorist
attack).

b. The fuel will burn regardless of its
age.

gc. The zirconium fire will propagate
to other assemblies in the pool.

d. The zirconium fire may be
catastrophic.

e. A severe accident caused by an
intentional attack on a nuclear power
plant SFP is “reasonably foreseeable.”

The Petitioners also asserted that new
and significant information shows that
the radiological risk of a zirconium fire
in a high-density SFP at an operating
nuclear power plant can be comparable
to, or greater than, the risk of a core-
degradation event of non-malicious
origin (i.e., a “severe accident”) at the
plant’s reactor. Consequently, the
Petitioners asserted that SFP fires must
be considered within the body of severe
accident mitigation alternatives
(SAMAsS).

II. Petitioners’ Requests

PRM-51-10 requested that the NRC
take the following actions:

1. Consider new and significant
information showing that the NRC’s
characterization of the environmental
impacts of spent fuel storage as
insignificant in NUREG-1437 is
incorrect.

2. Revoke the regulations which
codify that incorrect conclusion and
excuse consideration of spent fuel
storage impacts in NEPA decision-
making documents, namely, 10 CFR
51.53(c)(2), 51.95(c) and Table B—1,
“Summary of Findings on NEPA Issues
for License Renewal of Nuclear Power
Plants,” of appendix B to subpart A of
10 CFR Part 51. Further, revoke 10 CFR
51.23(a) and (b), 51.30(b), 51.53, 51.61,
and 51.80(b) to the extent that these
regulations find, imply, or assume that
environmental impacts of high-density
pool storage are insignificant, and
therefore need not be considered in any
plant-specific NEPA analysis.

3. Issue a generic determination that
the environmental impacts of high-

density pool storage of spent fuel are
significant.

4. Require that any NRC licensing
decision that approves high-density
pool storage of spent fuel at a nuclear
power plant, or any other facility, must
be accompanied by a plant-specific EIS
that addresses the environmental
impacts of high-density pool storage of
spent fuel at that nuclear plant and a
reasonable array of alternatives for
avoiding or mitigating those impacts.

5. Amend its regulations to require
that SAMAs that must be discussed in
utility company environmental reports
(ERs) and NRC supplemental EISs for
individual plants under 10 CFR
51.53(c)(3)(ii)(L) and Table B—1 of
appendix B to subpart A of 10 CFR part
51 (“Postulated Accidents: Severe
Accidents”) must include alternatives to
avoid, or mitigate, the impacts of high-
density pool zirconium fires.

PRM-51-12 incorporates by reference
PRM-51-10. PRM-51-12 requested that
the NRC take the following actions:

1. Rescind all NRC regulations found
in 10 CFR part 51 that imply, find, or
determine that the potential
environmental effects of high-density
pool storage of spent nuclear fuel are
not significant for purposes of NEPA
and NEPA analysis.

2. Adopt, and issue, a generic
determination that approval of such
storage at a nuclear power plant, or any
other facility, does constitute a major
federal action that may have a
significant effect on the human
environment.

3. Require that no NRC licensing
decision that approves high-density
pool storage of spent nuclear fuel at a
nuclear power plant, or other storage
facility, may issue without the prior
adoption and certification of an EIS that
complies with NEPA in all respects,
including full identification, analysis,
and disclosure of the potential
environmental effects of such storage,
including the potential for accidental or
deliberately caused release of
radioactive products to the
environment, whether by accident or
through acts of terrorism, as well as full
and adequate discussion of potential
mitigation for such effects, and full
discussion of an adequate array of
alternatives to the proposed storage
project.

III. Public Comments

The NRC’s notice of receipt and
request for public comment invited
interested persons to submit comments.
The comment period for PRM 51-10
originally closed on January 16, 2007,
but was extended through March 19,
2007. The public comment period for

PRM 51-12 closed on July 30, 2007.
Accordingly, the NRC considered
comments received on both petitions
through the end of July 2007. The NRC
received 1,676 public comments, with
1,602 of these being nearly identical
form e-mail comments supporting the
petitions. Sixty-nine other comments
also support the petitions. These
comments were submitted by States,
private organizations, and members of
the U.S. Congress. Two letters from the
Nuclear Energy Institute (NEI) oppose
the petitions, and three nuclear industry
comments endorse NEI's comments.

In general, the comments supporting
the petitions focused on the following
main elements of the petitions:

¢ NRC should evaluate the
environmental impacts (large
radioactive releases and contamination
of vast areas) of severe accidents and
intentional attacks on high-density SFP
storage in its licensing decisions (NEPA
analysis).

e The 2006 decision of the United
States Court of Appeals for the Ninth
Circuit, San Luis Obispo Mothers for
Peace v. NRC, 449 F.3d 1016 (9th Cir.
2006), cert. denied 127 S. Ct. 1124
(2007), concluded that the NRC must
evaluate the environmental impacts of a
terrorist attack on SFP storage in its
licensing decisions.

e NRC’s claim that the likelihood of
a SFP zirconium fire is remote is
incorrect. Partial loss of water in an SFP
could lead to a zirconium fire and
release radioactivity to the environment.

¢ NRC’s characterization of the
environmental impacts of high-density
SFP storage as “insignificant” in
NUREG-1437 is incorrect, and the NRC
should revoke the regulations which
codify this.

¢ Any licensing decision approving
high-density spent fuel storage should
have an EIS.

Comments opposing the petitions
centered on the following:

o Petitioners failed to show that
regulatory relief is needed to address
“new and significant” information
concerning the potential for spent fuel
zirconium fires in connection with high-
density SFP storage. None of the
documents that the Petitioners cited or
referenced satisfy the NRC’s standard
for new and significant information.

e Petitioners failed to show that the
Commission should rescind its Waste
Confidence decision codified at 10 CFR
51.23, or change its determination that
the environmental impacts of high-
density spent fuel storage are
insignificant.

e The Commission has recently
affirmed its longstanding view that
NEPA demands no terrorism inquiry,
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and that the NRC therefore need not
consider the environmental
consequences of hypothetical terrorist
attacks on NRC-licensed facilities.

¢ The Commission’s rejection of the
Ninth Circuit Court’s view is consistent
with the U.S. Supreme Court’s position
that NEPA should not be read to force
agencies to consider environmental
impacts for which they cannot
reasonably be held responsible.
Moreover, the NRC has, in fact,
examined terrorism under NEPA and
found the impacts similar to the impacts
of already-analyzed, severe reactor
accidents.

The NRC reviewed and considered
the comments in its decision to deny
both petitions, as discussed in the
following sections:

IV. NEPA and NUREG-1437

The NRC’s environmental protection
regulations in 10 CFR Part 51 identify
renewal of a nuclear power plant
operating license as a major federal
action significantly affecting the quality
of the human environment. As such, an
EIS is required for a plant license
renewal review in accordance with the
NEPA. The Petitioners challenge
NUREG-1437, which generically
assesses the significance of various
environmental impacts associated with
the renewal of nuclear power plant
licenses. NUREG—1437 summarizes the
findings of a systematic inquiry into the
potential environmental consequences
of operating individual nuclear power
plants for an additional 20 years. The
findings of NUREG—1437 are codified in
Table B—1 of appendix B to subpart A
of 10 CFR part 51.

The NUREG-1437 analysis identifies
the attributes of the nuclear power
plants, such as major features and plant
systems, and the ways in which the
plants can affect the environment. The
analysis also identifies the possible
refurbishment activities and
modifications to maintenance and
operating procedures that might be
undertaken given the requirements of
the safety review as provided for in the
NRC’s nuclear power plant license
renewal regulations at 10 CFR part 54.

NUREG-1437 assigns one of three
impact levels (small, moderate, or large)
to a given environmental resource (e.g.,
air, water, or soil). A small impact
means that the environmental effects are
not detectable, or are so minor that they
will neither destabilize, nor noticeably
alter, any important attribute of the
resource. A moderate impact means that
the environmental effects are sufficient
to alter noticeably, but not to
destabilize, important attributes of the
resource. A large impact means that the

environmental effects are clearly
noticeable, and are sufficient to
destabilize important attributes of the
resource.

In addition to determining the
significance of environmental impacts
associated with license renewal, the
NRC determined whether the analysis in
NUREG-1437 for a given resource can
be applied to all plants. Under the
NUREG-1437 analysis, impacts will be
considered Category 1 or Category 2. A
Category 1 determination means that the
environmental impacts associated with
that resource are generic (i.e., the same)
for all plants. A Category 2
determination means that the
environmental impacts associated with
that resource cannot be generically
assessed, and must be assessed on a
plant-specific basis.

The NRC regulations at 10 CFR part
51, subpart A, appendix B, Table B—1
and NUREG-1437 set forth three criteria
for an issue to be classified as Category
1. The first criterion is that the
environmental impacts associated with
that resource have been determined to
apply to all plants. The second criterion
is that a single significance level (i.e.,
small, moderate, or large) has been
assigned to the impacts.? The third
criterion is that the mitigation of any
adverse impacts associated with the
resource has been considered in
NUREG-1437 and further, it has been
determined that additional plant-
specific mitigation measures are not
likely to be sufficiently beneficial to
warrant implementation. For Category 1
issues, the generic analysis may be
adopted in each plant-specific license
renewal review.

A Category 2 classification means that
the NUREG—1437 analysis does not
meet the criteria of Category 1. Thus, on
that particular environmental issue,
additional plant-specific review is
required and must be analyzed by the
license renewal applicant in its ER.

For each license renewal application,
the NRC will prepare a draft
supplemental EIS (SEIS) to analyze
those plant-specific (Category 2) issues.
Neither the SEIS nor the ER is required
to cover Category 1 issues. However,
both are required to consider any new
and significant information for Category
1 or unidentified issues. The draft SEIS
is made available for public comment.
After considering public comments, the
NRC will prepare and issue the final
SEIS in accordance with 10 CFR 51.91
and 51.93. The final SEIS and NUREG—

1 A note to Table B—1 states that significance
levels have not been assigned “for collective off site
radiological impacts from the fuel cycle and from
high level waste and spent fuel disposal.” 10 CFR
part 51, subpart A, app. B, Table B-1, n. 2.

1437, together, serve as the requisite
NEPA analysis for any given license
renewal application.

The NUREG-1437 analysis, as shown
in Table B—1 of appendix B to subpart
A of 10 CFR part 51, found that the
environmental impact of the storage of
spent nuclear fuel, including high-
density storage, in SFPs, during any
plant refurbishment or plant operation
through the license renewal term, are of
a small significance level and meet all
Category 1 criteria. It is this finding that
the Petitioners challenge. After
reviewing the petitions and the public
comments received, the NRC has
determined that its findings in NUREG—
1437 and in Table B—1 remain valid,
both for SFP accidents and for potential
terrorist attacks that could result in an
SFP zirconium fire.

V. Reasons for Denial—General

A. Spent Fuel Pools

Spent nuclear fuel offloaded from a
reactor is stored in a SFP. The SFPs at
all nuclear plants in the United States
are massive, extremely-robust structures
designed to safely contain the spent fuel
discharged from a nuclear reactor under
a variety of normal, off-normal, and
hypothetical accident conditions (e.g.,
loss of electrical power, floods,
earthquakes, or tornadoes). SFPs are
made of thick, reinforced, concrete
walls and floors lined with welded,
stainless-steel plates to form a leak-tight
barrier. Racks fitted in the SFPs store
the fuel assemblies in a controlled
configuration (i.e., so that the fuel is
both sub-critical and in a coolable
geometry). Redundant monitoring,
cooling, and makeup-water systems are
provided. The spent fuel assemblies are
positioned in racks at the bottom of the
pool, and are typically covered by at
least 25 feet of water. SFPs are
essentially passive systems.

The water in the SFPs provides
radiation shielding and spent fuel
assembly cooling. It also captures
radionuclides in case of fuel rod leaks.
The water in the pool is circulated
through heat exchangers for cooling.
Filters capture any radionuclides and
other contaminants that get into the
water. Makeup water can also be added
to the pool to replace water loss.

SFPs are located at reactor sites,
typically within the fuel-handling
(pressurized-water reactor) or reactor
building (boiling-water reactor). From a
structural point of view, nuclear power
plants are designed to protect against
external events such as tornadoes,
hurricanes, fires, and floods. These
structural features, complemented by
the deployment of effective and visible
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physical security protection measures,
are also deterrents to terrorist activities.
Additionally, the emergency procedures
and SAMA guidelines developed for
reactor accidents provide a means for
mitigating the potential consequences of
terrorist attacks.

B. Physical Security

The Petitioners raise the possibility of
a successful terrorist attack as increasing
the probability of an SFP zirconium fire.
As the NAS Report found, the
probability of terrorist attacks on SFPs
cannot be reliably assessed,
quantitatively or comparatively. The
NRC has determined, however, that
security and mitigation measures the
NRC has imposed upon its licensees
since September 11, 2001, and national
anti-terrorist measures to prevent, for
example, aircraft hijackings, coupled
with the robust nature of SFPs, make the
probability of a successful terrorist
attack, though numerically
indeterminable, very low.

The NRC’s regulations and security
orders require licensees to develop
security and training plans for NRC
review and approval, implement
procedures for these plans, and to
periodically demonstrate proficiency
through tests and exercises.2 In
addition, reactor physical security
systems use a defense-in-depth concept,
involving the following:

e Vehicle (external) barriers.

e Fences.

e Intrusion detection, alarm, and
assessment systems.

¢ Internal barriers.

e Armed responders.

¢ Redundant alarm stations with
command, control, and communications
systems.

¢ Local law enforcement authority’s
response to a site and augmentation of
the on-site armed response force.

e Security and emergency-
preparedness procedure development
and planning efforts with local officials.

e Security personnel training and
qualification.

The NRC’s regulatory approach for
maintaining the safety and security of
power reactors, and thus SFPs, is based
upon robust designs that are coupled
with a strategic triad of preventive/
protective systems, mitigative systems,
and emergency-preparedness and
response. Furthermore, each licensee’s
security functions are integrated and

2For additional related information, please see
the NRC fact sheet “NRC Review of Paper on
Reducing Hazards From Stored Spent Nuclear
Fuel,” which is available on the NRC’s public Web
site at: http://www.nrc.gov/reading-rm/doc-
collections/fact-sheets/reducing-hazards-spent-
fuel.html.

coordinated with reactor operations and
emergency response functions.
Licensees develop protective strategies
in order to meet the NRC design-basis
threat (DBT).2 In addition, other Federal
agencies such as the Federal Aviation
Administration, the Federal Bureau of
Investigation, and the Department of
Homeland Security have taken
aggressive steps to prevent terrorist
attacks in the United States. Taken as a
whole, these systems, personnel, and
procedures provide reasonable
assurance that public health and safety,
the environment, and the common
defense and security will be adequately
protected.

C. Very Low Risk

Risk is defined as the probability of
the occurrence of a given event
multiplied by the consequences of that
event.# Studies conducted over the last
three decades have consistently shown
that the probability of an accident
causing a zirconium fire in an SFP to be
lower than that for severe reactor
accidents. The risk of beyond design-
basis accidents (DBAs) in SFPs was first
examined as part of the landmark
Reactor Safety Study: An Assessment of
Accident Risks in U.S. Commercial
Nuclear Power Plants (WASH-1400,
NUREG-75/014, 1975), and was found
to be several orders of magnitude below
those involving the reactor core. The
risk of an SFP accident was re-examined
in the 1980’s as Generic Issue 82,
Beyond Design Basis Accidents in Spent
Fuel Pools, in light of increased use of
high-density storage racks and
laboratory studies that indicated the
possibility of zirconium fire propagation
between assemblies in an air-cooled
environment. The risk assessment and
cost-benefit analyses developed through
this effort, NUREG-1353, Regulatory
Analysis for the Resolution of Generic
Issue 82, Beyond Design Basis Accidents
in Spent Fuel Pools, Section 6.2, April
1989, concluded that the risk of a severe
accident in the SFP was low and
“appear(s] to meet”’ the objectives of the
Commission’s “Safety Goals for the
Operations of Nuclear Power Plants;
Policy Statement,” (August 4, 1986; 51

3The DBT represents the largest threat against
which a private sector facility can be reasonably
expected to defend with high assurance. The NRC’s
DBT rule was published in the Federal Register on
March 19, 2007 (72 FR 12705).

4The American Society of Mechanical Engineers
(ASME) ““Standard for Probabilistic Risk
Assessment for Nuclear Power Plant Applications,”
ASME RA-S-2002, defines risk as the probability
and consequences of an event, as expressed by the
risk “triplet” that is the answer to the following
three questions: (1) What can go wrong? (2) How
likely is it? and (3) What are the consequences if
it occurs?

FR 28044), as amended (August 21,
1986; 51 FR 30028), and that no new
regulatory requirements were
warranted.®

SFP accident risk was re-assessed in
the late 1990s to support a risk-informed
rulemaking for permanently shutdown,
or decommissioned, nuclear power
plants. The study, NUREG-1738,
Technical Study of Spent Fuel Pool
Accident Risk at Decommissioning
Nuclear Power Plants, January 2001,
conservatively assumed that if the water
level in the SFP dropped below the top
of the spent fuel, an SFP zirconium fire
involving all of the spent fuel would
occur, and thereby bounded those
conditions associated with air cooling of
the fuel (including partial-draindown
scenarios) and fire propagation. Even
when all events leading to the spent fuel
assemblies becoming partially or
completely uncovered were assumed to
result in an SFP zirconium fire, the
study found the risk of an SFP fire to be
low and well within the Commission’s
Safety Goals.

Furthermore, significant additional
analyses have been performed since
September 11, 2001, that support the
view that the risk of a successful
terrorist attack (i.e., one that results in
an SFP zirconium fire) is very low.
These analyses were conducted by the
Sandia National Laboratories and are
collectively referred to herein as the
“Sandia studies.” ¢ The Sandia studies

5The Commission’s Safety Goals identified two
quantitative objectives concerning mortality risks:
(1) The risk to an average individual in the vicinity
of a nuclear power plant of prompt fatalities that
might result from reactor accidents should not
exceed one-tenth of one percent (0.1 percent) of the
sum of prompt fatality risks resulting from other
accidents in which members of the U.S. population
are generally exposed; and (2) The risk to the
population in the area near a nuclear power plant
of cancer fatalities that might result from nuclear
power plant operation should not exceed one-tenth
of one percent (0.1 percent) of the sum of cancer
fatality risks resulting from all other causes.

6 Sandia National Laboratories, “Mitigation of
Spent Fuel Pool Loss-of-Coolant Inventory
Accidents and Extension of Reference Plant
Analyses to Other Spent Fuel Pools,” Sandia Letter
Report, Revision 2 (November 2006) incorporates
and summarizes the Sandia Studies. This document
is designated ““Official Use Only—Security Related
Information.” A version of the Sandia Studies, with
substantial redactions, was made public as a
response to a Freedom of Information Act request.
It is available on the NRC’s Agencywide Document
Access and Management System (ADAMS). The
redacted version can be found under ADAMS
Accession No. ML062290362. For access to
ADAMS, contact the NRC Public Document Room
Reference staff at 1-800-397—4209, 301-415-4737,
or by e-mail to pdr.resource@nrc.gov. For additional
related information, please see the NRC fact sheet
“NRC Review of Paper on Reducing Hazards From
Stored Spent Nuclear Fuel,” which is available on
the NRC’s public Web site at: http://www.nrc.gov/
reading-rm/doc-collections/fact-sheets/reducing-
hazards-spent-fuel.html.
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are sensitive security related
information and are not available to the
public. The Sandia studies considered
spent fuel loading patterns and other
aspects of a pressurized-water reactor
SFP and a boiling-water reactor SFP,
including the role that the circulation of
air plays in the cooling of spent fuel.
The Sandia studies indicated that there
may be a significant amount of time
between the initiating event (i.e., the
event that causes the SFP water level to
drop) and the spent fuel assemblies
becoming partially or completely
uncovered. In addition, the Sandia
studies indicated that for those
hypothetical conditions where air
cooling may not be effective in
preventing a zirconium fire (i.e., the
partial drain down scenario cited by the
Petitioners), there is a significant
amount of time between the spent fuel
becoming uncovered and the possible
onset of such a zirconium fire, thereby
providing a substantial opportunity for
both operator and system event
mitigation.

The Sandia studies, which more fully
account for relevant heat transfer and
fluid flow mechanisms, also indicated
that air-cooling of spent fuel would be
sufficient to prevent SFP zirconium fires
at a point much earlier following fuel
offload from the reactor than previously
considered (e.g., in NUREG-1738).
Thus, the fuel is more easily cooled, and
the likelihood of an SFP fire is therefore
reduced.

Additional mitigation strategies
implemented subsequent to September
11, 2001, enhance spent fuel coolability
and the potential to recover SFP water
level and cooling prior to a potential
SFP zirconium fire. The Sandia studies
also confirmed the effectiveness of
additional mitigation strategies to
maintain spent fuel cooling in the event
the pool is drained and its initial water
inventory is reduced or lost entirely.
Based on this more recent information,
and the implementation of additional
strategies following September 11, 2001,
the probability, and accordingly, the
risk, of a SFP zirconium fire initiation
is expected to be less than reported in
NUREG-1738 and previous studies.

Given the physical robustness of
SFPs, the physical security measures,
and SFP mitigation measures, and based
upon NRC site evaluations of every SFP
in the United States, the NRC has
determined that the risk of an SFP
zirconium fire, whether caused by an
accident or a terrorist attack, is very
low. As such, the NRC’s generic
findings in NUREG-1437, as further
reflected in Table B—1 of appendix B to
subpart A of 10 CFR part 51, remain
valid.

VI. Reasons for Denial -NRC
Responses to Petitioners’ Assertions

A. New and Significant Information

The Petitioners asserted that new and
significant information shows that the
NRC incorrectly characterized the
environmental impacts of spent fuel
storage as “insignificant.” The
information relied upon by the
Petitioners, however, is neither “new”
nor ‘“‘significant,” within the NRC’s
definition of those terms. The NRC
defines these terms in its Supplement 1
to NRC Regulatory Guide 4.2,
Preparation of Supplemental
Environmental Reports for Applications
to Renew Nuclear Power Plant
Operating Licenses, Chapter 5
(September 2000) (RG 4.251). “New and
significant” information, which would
require supplementing NUREG-1437, is
defined as follows:

(1) Information that identifies a significant
environmental issue that was not considered
in NUREG—-1437 and, consequently, not
codified in Appendix B to Subpart A of 10
CFR Part 51, or

(2) Information that was not considered in
the analyses summarized in NUREG-1437
and that leads to an impact finding different
from that codified in 10 CFR Part 51.

The Petitioners’ “new and
significant” information does not meet
the RG 4.2S1 criteria. NUREG—-1437
(Sections 6.4.6.1. to 6.4.6.3.), and the
analyses cited therein, including the
NRC'’s “Waste Confidence Rule”
(September 18, 1990; 55 FR 38474,
38480-81), extensively considered the
risk of SFP accidents. Moreover, to the
extent any information submitted by the
Petitioners was not considered in
NUREG-1437, none of the information
is “‘significant,” because, as explained
further in this document, it would not
lead to “an impact finding different
from that codified in 10 CFR Part 51,”
or as set forth in NUREG-1437.

B. Spent Fuel Assemblies Will Burn If
Uncovered

The Petitioners asserted that new and
significant information, consisting
primarily of the Thompson Report,
NUREG-1738, and a government-
sponsored study, the NAS Report, show
that spent fuel will burn if the water
level in an SFP drops to the point where
the tops of the fuel assemblies are
uncovered. Specifically, the Petitioners
asserted that the NRC fails to recognize
the danger of a partial loss of water in
an SFP, which in the Petitioners’ view,
is more likely to cause an SFP
zirconium fire than a complete loss of
water, because the remaining water will
block the circulating air that would

otherwise act to cool the spent fuel
assemblies.

The NRC does not agree with the
Petitioners’ assertions. The NRC has
determined that a zirconium cladding
fire does not occur when only the tops
of the fuel assemblies are uncovered. In
reality, a zirconium fire cannot occur
unless fuel uncovering is more
substantial. Even then, the occurrence of
a zirconium fire requires a number of
conditions which are extremely unlikely
to occur together. The Sandia studies
provide a more realistic assessment of
the coolability of spent fuel under a
range of conditions and a better
understanding of the actual safety
margins than was indicated in NUREG—
1738. The Sandia studies have
consistently and conclusively shown
that the safety margins are much larger
than indicated by previous studies such
as NUREG—-1738.

1. Heat Transfer Mechanisms

Past NRC studies of spent fuel heatup
and zirconium fire initiation
conservatively did not consider certain
natural heat-transfer mechanisms which
would serve to limit heatup of the spent
fuel assemblies and prevent a zirconium
fire. In particular, these studies,
including NUREG-1738, did not
consider heat transfer from higher-
decay-power assemblies to older, lower-
decay-power fuel assemblies in the SFP.
This heat transfer would substantially
increase the effectiveness of air cooling
in the event the SFP is drained, far
beyond the effectiveness of air cooling
cited in past studies. Both the Sandia
studies and the NAS Report confirm the
NRC conclusion that such heat transfer
mechanisms allow rapid heat transfer
away from the higher-powered
assemblies. The NAS Report also noted
that such heat transfer could air-cool the
assemblies to prevent a zirconium fire
within a relatively short time after the
discharge of assemblies from the reactor
to the SFP.7 Thus, air cooling is an
effective, passive mechanism for cooling
spent fuel assemblies in the pool.

2. Partial Drain-Down

Air cooling is less effective under the
special, limited condition where the
water level in the SFP drops to a point
where water and steam cooling is not
sufficient to prevent the fuel from
overheating and initiating a zirconium
fire, but the water level is high enough
to block the full natural circulation of
air flow through the assemblies. This
condition has been commonly referred
to as a partial draindown, and is cited
in the Thompson Report. Under those

7NAS Report at 53.
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conditions, however, it is important to
realistically model the heat transfer
between high- and low-powered fuel
assemblies. The heat transfer from hot
fuel assemblies to cooler assemblies will
delay the heat-up of assemblies, and
allow plant operators time to take
additional measures to restore effective
cooling to the assemblies. Further, for
very low-powered assemblies, the
downward flow of air into the
assemblies can also serve to cool the
assembly even though the full-
circulation flow path is blocked. Also,
as discussed further in this document,
all nuclear plant SFPs have been
assessed to identify additional, existing
cooling capability and to provide new
supplemental cooling capability which
could be used during such rare events.
This supplemental cooling capability
specifically addresses the cooling needs
during partial draindown events, and
would reduce the probability of a
zirconium fire even during those
extreme events.

3. License Amendments

In January 2006, the nuclear industry
proposed a combination of internal and
external strategies to enhance the spent
fuel heat removal capability systems at
every operating nuclear power plant.
The internal strategy implements a
diverse SFP makeup system that can
supply the required amount of makeup
water and SFP spray to remove decay
heat. The external strategy involves
using an independently-powered,
portable, SFP coolant makeup and spray
capability system that enhances spray
and rapid coolant makeup to mitigate a
wide range of possible scenarios that
could reduce SFP water levels. In
addition, in cases where SFP water
levels can not be maintained, leakage
control strategies would be considered
along with guidance to maximize spray
flows to the SFP. Time lines have been
developed that include both dispersed
and non-dispersed spent fuel storage.
The NRC has approved license
amendments and issued safety
evaluations to incorporate these
strategies into the plant licensing bases
of all operating nuclear power plants in
the United States.

C. Fuel Will Burn Regardless of Its Age

The NRC disagrees with the
Petitioners’ assertion that fuel will burn
regardless of age. Older fuel (fuel which
has been discharged from the reactor for
a longer time) is more easily cooled and
is less likely to ignite because of its
lower decay power. A study relied upon
by the Petitioners, NUREG-1738, did
conservatively assume that spent fuel
stored in an SFP, regardless of age, may

be potentially vulnerable to a partial
drain down event, and that the
possibility of a zirconium fire could not
be ruled out on a generic basis. This
conclusion, however, was in no sense a
statement of certainty and was made in
order to reach a conclusion on a generic
basis, without relying on any plant-
specific analyses.

Furthermore, the SFP zirconium fire
frequency in NUREG—1738 was
predicated on a bounding, conservative
assumption that an SFP fire involving
all of the spent fuel would occur if the
water level in the SFP dropped below
the top of the spent fuel. The NUREG—
1738 analysis did not attempt to
specifically address a number of issues
and actions that would substantially
reduce the likelihood of a zirconium
fire, potentially rendering the frequency
estimate to be remote and speculative.
For example, NUREG-1738 did not
account for the additional time available
following the spent fuel being partially
or completely uncovered, but prior to
the onset of a zirconium fire, that would
allow for plant operator actions, makeup
of SFP water levels, and other
mitigation measures. In addition,
NUREG-1738 did not consider the
impact of plant and procedure changes
implemented as a result of the events of
the September 11, 2001, terrorist
attacks. NUREG-1738 did clarify that
the likelihood of a zirconium fire under
such conditions could be reduced by
accident management measures, but it
was not the purpose of NUREG-1738 to
evaluate such accident management
measures.

D. SFP Zirconium Fire Will Propagate

Although it is possible that once a
spent fuel assembly ignites, the
zirconium fire can propagate to other
assemblies in the SFP, the NRC has
determined (as explained previously)
that the risk of an SFP zirconium fire
initiation is very low.

E. SFP Zirconium Fire May Be
Catastrophic

1. Not New and Significant Information;
Very Low Probability

The Massachusetts AG states that
“while such a catastrophic accident is
unlikely, its probability falls within the
range that NRC considers reasonably
foreseeable.” Thus, the Petitioners
asserted that an SFP zirconium fire
qualifies as a DBA and, that the impacts
of an SFP fire must be discussed in the
ER submitted by the licensee and the
NRC’s EIS, as well as designed against
under NRC safety regulations.

The facts that a SFP contains a
potentially large inventory of

radionuclides and that a release of that
material could have adverse effects are
not new. These facts are well known,
and were considered in the risk
evaluation of spent fuel storage
contained in NUREG—-1738. Even with
the numerous conservatisms in the
NUREG-1738 study, as described
previously, the NRC was able to
conclude that the risk from spent fuel
storage is low, and is substantially lower
than reactor risk.

A study relied upon by the
Petitioners, the Thompson Report,
claimed that the probability (frequency)
of an SFP zirconium fire would be 2E—
5 per year 8 for events excluding acts of
malice (e.g., terrorism) and 1E—4 per
year 9 for acts of malice. With respect to
random events (i.e., excluding acts of
malice), the NRC concludes that the
Thompson Report estimate is overly
conservative. A more complete and
mechanistic assessment of the event, as
described in section VI.E.2. of this
Notice, and associated mitigation
measures, leads to considerably lower
values. With respect to events initiated
by a terrorist attack, the NRC concludes
that such probability (frequency)
estimates are entirely speculative. The
NRC also concludes that the additional
mitigation measures for SFP events
implemented since September 11, 2001,
together with the more realistic
assessment of spent fuel cooling,
indicates that the likelihood of a
zirconium fire, though numerically
indeterminable, is very low.

The 2E-5 per year estimate for events
excluding acts of malice is based on an
unsubstantiated assumption that 50
percent of all severe reactor accidents
that result in an early release of
substantial amounts of radioactive
material will also lead to a
consequential SFP zirconium fire. The
Thompson Report does not identify the
necessary sequence of events by which
such scenarios might lead to SFP
zirconium fires, or discuss the
probability of their occurrence. The
NRC analysis in the Shearon Harris
ASLBP proceeding (described in section
VIL.E.2. of this Notice) showed that a
more complete and mechanistic
assessment of the event and associated
mitigation measures leads to
considerably lower values. This
assessment includes the following:

e Frequency and characteristics of the
releases from the containment for each
release location;

e Transport of gases and fission
products within the reactor building;

8 Two occurrences in 100,000 reactor years.
90ne occurrence in 10,000 reactor years.
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¢ Resulting thermal and radiation
environments in the reactor building,
with emphasis on areas in which SFP
cooling and makeup equipment is
located, and areas in which operator
access may be needed to implement
response actions;

e Availability/survivability of SFP
cooling and makeup equipment in the
sequences of concern; and

¢ Ability and likelihood of successful
operator actions to maintain or restore
pool cooling or makeup (including
consideration of security enhancements
and other mitigation measures
implemented in response to the terrorist
attacks of September 11, 2001).

2. Shearon Harris Atomic Safety and
Licensing Board Panel (ASLBP)
Proceeding

In the proceeding regarding the
expansion of the SFP at the Shearon
Harris nuclear power plant, located near
Raleigh, North Carolina, the Shearon
Harris intervenor described a scenario
similar to that raised by the Petitioners,
namely, that a severe accident at the
adjacent reactor would result in a SFP
zirconium fire.1? The Shearon Harris
proceeding considered the probability of
a sequence of the following seven
events:

a. A degraded core accident.

b. Containment failure or bypass.

c. Loss of SFP cooling.

d. Extreme radiation levels precluding
personnel access.

e. Inability to restart cooling or
makeup systems due to extreme
radiation doses.

f. Loss of most or all pool water
through evaporation.

g. Initiation of a zirconium fire in the
SFP.

Based on a detailed probabilistic risk
assessment, the licensee calculated the
probability of a severe reactor accident
that causes an SFP zirconium fire to be
2.78E-8 per year. The NRC staff
calculated the probability to be 2.0E-7
per year. The intervenor calculated the
probability to be 1.6E-5 per year. The
ASLBP concluded that the probability of
the postulated sequence of events
resulting in an SFP zirconium fire was
“conservatively in the range described
by the Staff: 2.0E-7 per year (two
occurrences in 10 million reactor years)
or less.” 11 Accordingly, the ASLBP
found that the occurrence of a severe
reactor accident causing an SFP
zirconium fire ““falls within the category
of remote and speculative matters.” 12

10 Carolina Power Light Co., LBP-01-9, 53 NRC
239, 244-245 (2001).

11]d., 53 NRC at 267.

12]d., 53 NRC at 268.

The Commission affirmed the ASLBP’s
decision, and the United States Court of
Appeals, District of Columbia Circuit,
upheld the Commission decision.3

In the Shearon Harris proceeding, the
intervenor assumed that, given an early
containment failure or bypass, a spent
fuel zirconium fire would occur (i.e., a
conditional probability of 1.0). In order
for a reactor accident to lead to a SFP
zirconium fire a number of additional
conditions must occur. The reactor
accident and containment failure must
somehow lead to a loss of SFP cooling
and must lead to a condition where
extreme radiation levels preclude
personnel access to take corrective
action. There must be then an inability
to restart cooling or makeup systems.
There must be a loss of significant pool
water inventory through evaporation
(which can take substantial time).
Finally, the event must also lead to a
zirconium fire. In contrast to the
intervenor’s estimate, the licensee and
the NRC staff estimated a conditional
probability of about one percent that a
severe reactor accident with
containment failure would lead to a SFP
accident. The NRC staff expects that the
conditional probability of a SFP
zirconium fire, given a severe reactor
accident, would be similar to that
established in the Shearon Harris
proceeding. As such, the probability of
a SFP zirconium fire due to a severe
reactor accident and subsequent
containment failure would be well
below the Petitioners’ 2E-5 per year
estimate.

The 1E—4 per year estimate in the
Thompson Report for events involving
acts of malice assumes that there would
be one attack on the population of U.S.
nuclear power plants per century, and
that this attack will be 100 percent
successful in producing a SFP
zirconium fire (thus, fire frequency =
0.01 attack/year x 1.0 fire/attack x 1/104
total reactors = 1E—4/year). The security-
related measures and other mitigation
measures implemented since September
11, 2001, however, have significantly
reduced the likelihood of a successful
terrorist attack on a nuclear power plant
and its associated SFP. Such measures
include actions that would improve the
likelihood of the following:

a. Identifying/thwarting the attack
before it is initiated.

b. Mitigating the attack before it
results in damage to the plant.

13 Carolina Power Light Co., Commission Law
Issuance (CLI)-01-11, 53 NRC 370 (2001), pet. for
review denied, sub nom, Orange County, NC v.
NRC, 47 Fed. Appx. 1, 2002 WL 31098379 (D.C. Cir.
2002).

c. Mitigating the impact of the plant
damage such that an SFP zirconium fire
is avoided.

Given the implementation of
additional security enhancements and
mitigation strategies, as well as further
consideration of the factors identified
above, the NRC staff concludes that the
frequency of SFP zirconium fires due to
acts of malice is substantially lower
than assumed by the Petitioners.

3. SFP Zirconium Fire Does Not Qualify
As a DBA

Regarding the Petitioners’ assertion
that a SFP zirconium fire qualifies as a
design-basis accident (DBA), the NRC
staff has concluded that a realistic
probability estimate would be very low,
such that these events need not be
considered as DBAs or discussed in ERs
and EISs. Moreover, the set of accidents
that must be addressed as part of the
design basis has historically evolved
from deterministic rather than
probabilistic considerations. These
considerations, which include defense-
in-depth, redundancy, and diversity, are
characterized by the use of the single-
failure criterion.1* The single-failure
criterion, as a key design and analysis
tool, has the direct objective of
promoting reliability through the
enforced provision of redundancy in
those systems which must perform a
safety-related function. The single
failure criterion is codified in Appendix
A and Appendix K to 10 CFR Part 50
and other portions of the regulations.
The SFP and related systems have been
designed and approved in accordance
with this deterministic approach.

F. Intentional Attack on a SFP is
“Reasonably Foreseeable.”

The Petitioners asserted that an
intentional attack targeting a plant’s SFP
is ““reasonably foreseeable.”
Specifically, the Petitioners raised both
the NAS study and the decision by the
United States Court of Appeals for the
Ninth Circuit, San Luis Obispo Mothers
for Peace v. NRC, 449 F.3d 1016 (9th
Cir. 2006), cert. denied 127 S. Ct. 1124
(2007), to support the assertion that the
NRC’s NEPA analysis of a license
renewal action for a given facility must
include analysis of the environmental
impacts associated with a terrorist
attack on that facility. The NRC has

14 ““A single failure means an occurrence which
results in the loss of capability of a component to
perform its intended safety functions * * * Fluid
and electric systems are considered to be designed
against an assumed single failure if neither (1) a
single failure of any active component * * * nor (2)
a single failure of a passive component * * *
results in a loss of the capability of the system to
perform its safety functions.” 10 CFR Part 50, App.
A.
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considered both the NAS Report and the
Ninth Circuit decision, and remains of
the view that an analysis of the
environmental impacts of a hypothetical
terrorist attack on an NRC-licensed
facility is not required under NEPA.15
But, if an analysis of a hypothetical
terrorist attack were required under
NEPA, the NRC has determined that the
environmental impacts of such a
terrorist attack would not be significant,
because the probability of a successful
terrorist attack (i.e., one that causes an
SFP zirconium fire, which results in the
release of a large amount of radioactive
material into the environment) is very
low and therefore, within the category
of remote and speculative matters.

1. NAS Report

The Petitioners rely, in part, upon the
NAS Report, the public version of
which was published in 2006 and is
available from NAS.16 In response to a
direction in the Conference Committee’s
Report accompanying the NRC’s FY
2004 appropriation,!” the NRC
contracted with NAS for a study on the
safety and security of commercial spent
nuclear fuel. The NAS made a number
of findings and recommendations,
including:

e SFPs are necessary at all operating
nuclear power plants to store recently
discharged fuel;

¢ Successful terrorist attacks on SFPs,
though difficult, are possible;

¢ The probability of terrorist attacks
on spent fuel storage cannot be assessed
quantitatively or comparatively;

o If a successful terrorist attack leads
to a propagating zirconium cladding
fire, it could result in the release of large
amounts of radioactive material; and

¢ Dry cask storage has inherent
security advantages over spent fuel

151n the wake of the Ninth Circuit’s Mothers for
Peace decision, the Commission decided against
applying that holding to all licensing proceedings
nationwide. See, e.g., Amergen Energy Co. LLC
(Oyster Creek Nuclear Generating Station), CLI-07—
8, 65 NRC 124, 128-29 (2007), pet. for judicial
review pending, No. 07-2271 (3d Cir.). The
Commission will, of course, adhere to the Ninth
Circuit decision when considering licensing actions
for facilities subject to the jurisdiction of that
Circuit. See id. Thus, on remand in the Mothers for
Peace case itself, the Commission is currently
adjudicating intervenors’ claim that the NRC Staff
has not adequately assessed the environmental
consequences of a terrorist attack on the Diablo
Canyon Power Plant’s proposed facility for storing
spent nuclear fuel in dry casks. See, Pacific Gas &
Elec. Co., CLI-07-11, 65 NRC 148 (2007). The
Commission’s ultimate decision in that case will
rest on the record developed in the adjudication.

16 The NRG response to the NAS Report is
available at ADAMS Accession No. ML0502804280.

17 Conference Committee’s Report (H. Rept. 108—
357) accompanying the Energy and Water
Development Act, 2004 (Pub. L. 108-137, December
3, 2003).

storage, but it can only be used to store
older spent fuel.

The NAS Report found, and the NRC
agrees, that pool storage is required at
all operating commercial nuclear power
plants to cool newly discharged spent
fuel. Freshly discharged spent fuel
generates too much decay heat to be
placed in a dry storage cask.

The NRC agrees with the NAS finding
that the probability of terrorist attacks
on spent fuel storage cannot be assessed
quantitatively or comparatively.
However, the NRC concludes that the
additional mitigation measures for SFP
events implemented since September
11, 2001, together with a more realistic
assessment of spent fuel cooling, as
shown by the Sandia studies, indicates
that the likelihood of a zirconium fire,
though numerically indeterminate, is
very low.

Furthermore, the NAS Report states
that ““[i]t is important to recognize,
however, that an attack that damages a
power plant or its spent fuel storage
facilities would not necessarily result in
the release of any radioactivity to the
environment. There are potential steps
that can be taken to lower the potential
consequences of such attacks.” 18 The
NAS Report observed that a number of
security improvements at nuclear power
plants have been instituted since
September 11, 2001, although the NAS
did not evaluate the effectiveness and
adequacy of these improvements and
has called for an independent review of
such measures. Nevertheless, the NAS
Report states that ““the facilities used to
store spent fuel at nuclear power plants
are very robust. Thus, only attacks that
involve the application of large energy
impulses or that allow terrorists to gain
interior access have any chance of
releasing substantial quantities of
radioactive material.”” 19

As discussed previously, following
the terrorist attacks of September 11,
2001, the NRC has required that nuclear
power plant licensees implement
additional security measures and
enhancements the Commission believes
have made the likelihood of a successful
terrorist attack on an SFP remote.

2. Ninth Circuit Decision

The Petitioners asserted that the NRC
should follow the decision of the United
States Court of Appeals for the Ninth
Circuit, San Luis Obispo Mothers for
Peace v. NRC, 449 F.3d 1016 (9th Cir.
2006), cert. denied 127 S. Ct. 1124
(2007), by considering the
environmental impacts of intentional
attacks on nuclear power plant fuel

18 NAS Report at 6 (emphasis in the original).

19NAS Report at 30.

storage pools in all licensing decisions.
The Ninth Circuit held that the NRC
could not, under NEPA, categorically
refuse to consider the consequences of
a terrorist attack against a spent fuel
storage facility on the Diablo Canyon
reactor site.

The NRC’s longstanding view is that
NEPA does not require the NRC to
consider the environmental
consequences of hypothetical terrorist
attacks on NRC-licensed facilities.
NEPA requires that there be a
“reasonably close causal relationship”
between the federal agency action and
the environmental consequences.2? The
NRC renewal of a nuclear power plant
license would not cause a terrorist
attack; a terrorist attack would be
caused by the terrorists themselves.
Thus, the renewal of a nuclear power
plant license would not be the
“proximate cause” of a terrorist attack
on the facility.

If NEPA required the NRC to consider
the impacts of a terrorist attack,
however, the NRC findings would
remain unchanged. As previously
described, the NRC has required, and
nuclear power plant licensees have
implemented, various security and
mitigation measures that, along with the
robust nature of SFPs, make the
probability of a successful terrorist
attack (i.e., one that causes an SFP
zirconium fire, which results in the
release of a large amount of radioactive
material into the environment) very low.
As such, a successful terrorist attack is
within the category of remote and
speculative matters for NEPA
considerations; it is not “‘reasonably
foreseeable.” Thus, on this basis, the
NRC finds that the environmental
impacts of renewing a nuclear power
plant license, in regard to a terrorist
attack on an SFP, are not significant.

The NRC has determined that its
findings related to the storage of spent
nuclear fuel in pools, as set forth in
NUREG-1437 and in Table B—1 of
Appendix B to Subpart A of 10 CFR Part
51, remain valid. Thus, the NRC has met
and continues to meet its obligations
under NEPA.

G. SFP Zirconium Fire Should Be
Considered Within the Analysis of
SAMAs

The Petitioners asserted that SFP fires
should be considered within the
analysis of severe accident mitigation
alternatives (SAMAs). While a large
radiological release is still possible, and

20 Department of Transportation v. Public Citizen,
541 U.S. 752, 767 (2004) citing Metropolitan Edison
v. People Against Nuclear Energy, 460 U.S. 766, 774
(1983).
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was assessed as part of Generic Issue 82,
Beyond Design Basis Accidents in Spent
Fuel Pools, and later, in NUREG-1738,
the NRC considers the likelihood of
such an event to be lower than that
estimated in Generic Issue 82 and
NUREG-1738. Based on the Sandia
studies, and on the implementation of
additional strategies implemented
following September 11, 2001, the
probability of a SFP zirconium fire is
expected to be less than that reported in
NUREG-1738 and previous studies.
Thus, the very low probability of an SFP
zirconium fire would result in an SFP
risk level less than that for a reactor
accident.

For example, in NUREG-1738, the
SFP fire frequencies were conservatively
estimated to be in the range of 5.8E-7
per year to 2.4E—6 per year. NUREG—
1738 conservatively assumed that if the
water level in the SFP dropped below
the top of the spent fuel, an SFP
zirconium fire involving all of the spent
fuel would occur, and thereby bounded
those conditions associated with air
cooling of the fuel (including partial-
drain down scenarios) and zirconium
fire propagation. It did not
mechanistically analyze the time
between the spent fuel assemblies
becoming partially or completely
uncovered and the onset of a SFP
zirconium fire, and the potential to
recover SFP cooling and to restore the
SFP water level within this time.
NUREG-1738 also did not consider the
possibility that air-cooling of the spent
fuel alone could be sufficient to prevent
SFP zirconium fires.

Furthermore, the Sandia studies
indicated that air cooling would be
much more effective in cooling the
spent fuel assemblies. In those cases
where air cooling is not effective, the
time before fuel heatup and radiological
release would be substantially delayed,
thus providing a substantial opportunity
for successful event mitigation. The
Sandia studies, which more fully
account for relevant heat transfer and
fluid flow mechanisms, also indicated
that air-cooling of spent fuel would be
sufficient to prevent SFP zirconium fires
much earlier following fuel offload than
previously considered (e.g., in NUREG—
1738), thereby further reducing the
likelihood of an SFP zirconium fire.
Additional mitigation strategies
implemented subsequent to September
11, 2001, will serve to further enhance
spent fuel coolability, and the potential
to recover SFP cooling or to restore the
SFP water level prior to the initiation of
an SFP zirconium fire.

Given that the SFP risk level is less
than that for a reactor accident, a SAMA
that addresses SFP accidents would not

be expected to have a significant impact
on total risk for the site. Despite the low
level of risk from fuel stored in SFPs,
additional SFP mitigative measures
have been implemented by licensees
since September 11, 2001. These
mitigative measures further reduce the
risk from SFP zirconium fires, and make
it even more unlikely that additional
SFP safety enhancements could
substantially reduce risk or be cost-
beneficial.

VII. Denial of Petitions

Based upon its review of the petitions,
the NRC has determined that the studies
upon which the Petitioners rely do not
constitute new and significant
information. The NRC has further
determined that its findings related to
the storage of spent nuclear fuel in
pools, as set forth in NUREG-1437 and
in Table B—1, of Appendix B to Subpart
A of 10 CFR Part 51, remain valid. Thus,
the NRC has met and continues to meet
its obligations under NEPA. For the
reasons discussed previously, the
Commission denies PRM-51-10 and
PRM-51-12.

Commissioner Gregory B. Jaczko’s
Dissenting View on the Commission’s
Decision To Deny Two Petitions for
Rulemaking Concerning the
Environmental Impacts of High-Density
Storage of Spent Nuclear Fuel in Spent
Fuel Pools

I disagree with the decision to deny
the petition for rulemaking as included
in this Federal Register notice. In
general, I approve of the decision not to
initiate a new rulemaking to resolve the
petitioners’ concerns, but because
information in support of the petition
will be considered when the staff
undertakes the rulemaking to update the
Generic Environmental Impact
Statement for license renewal, I believe
that the decision should have been to
partially grant the petition rather than
deny it.

The petitioners requested the agency
review additional studies regarding
spent fuel pool storage they believe
would change the agency’s current
generic determination that the impacts
of high-density pool storage are “small”.
I believe that the agency could commit
to reviewing the information provided
by the petitioners, along with any other
new information, when the agency
updates the Generic Environmental
Impact Statement (GEIS) for License
Renewal in the near future. Regardless
of whether or not the information will
change the GEIS’ conclusions, at a
minimum, the agency should be
committing to ensure that this
information is part of the analysis

performed by the staff upon the next
update of the GEIS. While we can not
predict the outcome of the significance
level that will ultimately be assigned to
the spent fuel category in the GEIS, it
seems an obvious commitment to ensure
that the ultimate designation will be
appropriately based upon all
information available to the staff at the
time. Thus, I believe this decision
should be explained as a partial granting
of the petition. It may not provide the
petitioners with everything they want,
but it would more clearly state the
obvious—that this information, and any
other new information, will be reviewed
by the agency and appropriately
considered when the staff begins its
update of the license renewal GEIS.

This specific issue illustrates a larger
concern about how the agency handles
petitions for rulemaking in general. I
find it unfortunate that the agency
appears to limit its responses to
petitions based upon the vocabulary
that has been established surrounding
this program. Currently, when the
agency discusses these petitions, we
discuss them in the context of
“granting” or “‘denying” the rulemaking
petitions. We then appear to be less
inclined to “grant” unless we are
committing to the precise actions
requested in the petition. But these
petitions are, by their very definition,
requests for rulemakings; which means,
even if we do ““‘grant” a petition for
rulemaking, we can not guarantee a
particular outcome for the final rule.
The final rulemaking is the result of
staff’s technical work regarding the rule,
public comments on the rule, and
resolution of those comments.
Rulemaking petitions are opportunities
for our stakeholders to provide us with
new ideas and approaches for how we
regulate. By limiting our responses, we
limit our review of the request, and
thus, we risk missing many potential
opportunities to improve the way we
regulate.

Additional Views of the Commission

The Commission does not share
Commissioner Jaczko’s dissenting view.
We appreciate his statement of concern
about the petition for rulemaking (PRM)
process, but believe these matters are
extraneous to the Commission’s
analyses of the petitioners’ technical
bases for this particular rulemaking
request and, consequently, they had no
bearing on the majority view.
Specifically, the Commission does not
agree that the petitions should be
granted in part on the basis of the
agency’s plan to update the Generic
Environmental Impact Statement (GEIS)
for License Renewal and make attendant
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rule changes in the future. The
Commission’s detailed statement of
reasons for denial of the petitions is the
product of a careful review of the
petitioners’ assertions and other
associated public comments, and is
supported by the facts before us. In
these circumstances, the Commission
does not believe the petitioners’ request
can fairly, or reasonably, be “granted”
in part based on a future undertaking
which itself had no genesis in the
petitioners’ requests.

The Commission’s timely and
decisive action in response to the two
petitions serves the interests of the
Commission and other participants in
an effective, disciplined, and efficient
rulemaking petition process. In this
instance, a decision now has particular
value since it directly addresses the
petitioners’ statements of significant
concern about certain, generic aspects of
ongoing and future license renewal
reviews. While the analyses performed
to respond to these petitions will also
undoubtedly inform NRC staff proposals
regarding the next update of the GEIS,
the Commission does not yet have such
proposals before it. Any final
Commission decisions on an updated
GEIS would be preceded by proposed
changes, solicitation of public comment,
and evaluation of all pertinent
information and public comments.
Furthermore, a partial “‘granting” of the
petition could imply that the
Commission endorses the petitioners’
requests and will give them greater
weight than other points of view during
the GEIS rulemaking.

As to the other matter raised in
Commissioner Jaczko’s dissent—that of
agency review and disposition of
petitions for rulemaking more
generally—while petitions for
rulemaking are indeed opportunities for
stakeholders to suggest new
considerations and approaches for
regulation, Commissioner Jaczko’s
general concerns about the agency’s
process for handling rulemaking
petitions go beyond the subject of the
Commission’s action on these petitions.
However, this subject matter is being
considered, as the Commission has
instructed NRC staff [SRM dated August
6, 2007] to conduct a review of the
agency’s PRM process. At such time as
staff may recommend, as an outgrowth
of this review, specific proposals for
Commission action which would
strengthen the agency PRM process, the
Commission will assess such
recommendations and act on them, as
appropriate.

Dated at Rockville, Maryland, this 1st day
of August 2008.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. E8—18291 Filed 8—7-08; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901

[SATS No. AL-074-FOR; Docket No. OSM-
2008-0015]

Alabama Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSM), are announcing receipt of a
proposed amendment to the Alabama
regulatory program (Alabama program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Alabama proposes revisions to its
regulations regarding permit fees and
civil penalties. Alabama intends to
revise its program to improve
operational efficiency.

This document gives the times and
locations that the Alabama program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: Comments on the proposed rule
must be received on or before 4 p.m.,
c.t., September 8, 2008, to ensure our
consideration. If requested, we will hold
a public hearing on the amendment on
September 2, 2008. We will accept
requests to speak at a hearing until 4
p-m., c.t. on August 25, 2008.

ADDRESSES: You may submit comments
by either of the following two methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. The proposed rule
is listed under the agency name
“OFFICE OF SURFACE MINING
RECLAMATION AND
ENFORCEMENT” and has been
assigned Docket ID: OSM-2008-0015. If
you would like to submit comments
through the Federal eRulemaking Portal,
go to www.regulations.gov and do the
following. Click on the “Advanced
Docket Search” button on the right side
of the screen. Type in the Docket ID

OSM-2008-0015 and click the submit
button at the bottom of the page. The
next screen will display the Docket
Search Results for the rulemaking. If
you click on OSM-2008-0015, you can
view the proposed rule and submit a
comment. You can also view supporting
material and any comments submitted
by others.

e Mail/Hand Delivery/Courier: Sherry
Wilson, Director, Birmingham Field
Office, Office of Surface Mining
Reclamation and Enforcement, 135
Gemini Circle, Suite 215, Homewood,
Alabama 35209. Please include the
Docket ID (OSM-2008-0015) with your
comments.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than the two listed above will be
included in the docket for this
rulemaking and considered.

For additional information on the
rulemaking process and the public
availability of comments, see “IIl. Public
Comment Procedures” in the
SUPPLEMENTARY INFORMATION section of
this document.

You may receive one free copy of the
amendment by contacting OSM’s
Birmingham Field Office. See below FOR
FURTHER INFORMATION CONTACT.

You may review a copy of the
amendment during regular business
hours at the following locations:

Sherry Wilson, Director, Birmingham
Field Office, Office of Surface Mining
Reclamation and Enforcement, 135
Gemini Circle, Suite 215, Homewood,
Alabama 35209, Telephone: (205) 290—
7282, swilson@osmre.gov.

Randall C. Johnson, Director, Alabama
Surface Mining Commission, 1811
Second Avenue, P.O. Box 2390, Jasper,
Alabama 35502—2390, Telephone: (205)
221-4130.

FOR FURTHER INFORMATION CONTACT:
Sherry Wilson, Director, Birmingham
Field Office. Telephone: (205) 290—
7282. E-mail: swilson@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Alabama Program

1I. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Alabama Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * *a
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
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with the requirements of this Act.

* * *. and rules and regulations
consistent with regulations issued by
the Secretary pursuant to this Act.” See
30 U.S.C. 1253(a)(1) and (7). On the
basis of these criteria, the Secretary of
the Interior (Secretary) conditionally
approved the Alabama program on May
20, 1982. You can find background
information on the Alabama program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval in the May 20,
1982, Federal Register (47 FR 22030).
You can also find later actions
concerning the Alabama program and
program amendments at 30 CFR 901.10,
901.15, and 901.16.

II. Description of the Proposed
Amendment

By letter dated July 18, 2008
(Administrative Record No. AL-0658),
Alabama sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.) at its own initiative. Below is a
summary of the changes proposed by
Alabama. The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.

Alabama proposes to revise its
regulations at Alabama Rule 880-X-8B—
.07 regarding permit fees by:

(1) Increasing the acreage fee,

(2) Requiring an acreage fee on all
bonded acreage covered in a permit
renewal, and

(3) Increasing the basic fees for the
following types of applications: permit;
coal exploration; permit renewal; permit
transfer; permit revision involving only
an incidental boundary revision; permit
revision involving an insignificant
alteration to the mining and reclamation
plan; and permit revision involving a
significant alteration to the mining and
reclamation plan.

Alabama also proposes to revise its
regulations at Alabama Rule 880—X—
11D-.06 regarding civil penalty amounts
by increasing the dollar amounts of the
penalties.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the State program.

Written Comments

Send your comments to us by one of
the two methods specified above. Your
written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include

explanations in support of your
recommendations. We cannot ensure
that comments received after the close
of the comment period (see DATES) or
sent to an address other than the two
listed above (see ADDRESSES) will be
included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p-m., c.t. on August 25, 2008. If you are
disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing. If there is only limited
interest in participating at a public
hearing, a public meeting or
teleconference rather than a hearing
may be held. If we hold a public
meeting or teleconference, a notice of
the event will be posted to the docket
for this rulemaking at
www.regulations.gov, and a summary of
the event will be included in the docket
for this rulemaking.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

IV. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is

based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
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Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
This determination is based on the fact
that the Alabama program does not
regulate coal exploration and surface
coal mining and reclamation operations
on Indian lands. Therefore, the Alabama
program has no effect on Federally-
recognized Indian tribes.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 901

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 23, 2008.
Len Meier,
Acting Regional Director, Mid-Continent
Region.
[FR Doc. E8—18297 Filed 8—7-08; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024-AD71
Special Regulation: Areas of the

National Park System, National Capital
Region

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) is proposing to amend regulations
governing viewing of the Inaugural

parade by the public, demonstrators,
and the Presidential Inaugural
Committee. The proposed rule would
extend the duration and extent of
demonstrations and special events in
Washington, DC, including the
Inaugural, the Lighting of the National
Christmas Tree and Christmas Pathway
of Peace, the Cherry Blossom Festival,
the Fourth of July Celebration, and the
Festival of American Folklife.

DATES: Comments must be received by
September 22, 2008.

ADDRESSES: You may submit your
comments, identified by Regulatory
Information Number 1024-AD71, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail or hand delivery: National
Park Service, Regional Director,
Division of Park Programs, 1100 Ohio
Drive, SW., Room 128, Washington, DC
20242.

FOR FURTHER INFORMATION CONTACT:
National Park Service, National Capital
Region, Division of Park Programs, 1100
Ohio Drive, SW., Room 128,
Washington, DC 20242. Telephone:
(202) 619-7275. Fax: (202) 401-2430.
SUPPLEMENTARY INFORMATION:

Background

On March 20, 2008, the District Court
in ANSWER Coalition v. Kempthorne,
537 F.Supp.2d 183 (D.D.C. March 20,
2008) found that the National Park
Service’s practice and procedure of
submitting an application on behalf of
the Presidential Inaugural Committee
(PIC) violated its regulations with
respect to the duration of special events
and the related timing of the submission
of the application. The Court stated,
however, that “[i]f the government
thinks it appropriate to lengthen the
amount of time for which permits may
be granted under the regulations—
perhaps even only for the Inauguration
period and no other—the government
may explicitly amend the regulations
that apply to all permit applicants.” 537
F.Supp.2d at 203-204.

Pennsylvania Avenue is among the
world’s most famous streets and is
located in the heart of the Nation’s
Capital. America’s history has marched,
paraded, promenaded, and protested its
way up and down Pennsylvania
Avenue. Areas must be available to the
public as well as demonstrators to view
the Inaugural parade. “The Inauguration
is not a private event.” ANSWER
Coalition v. Kempthorne, 2008 U.S. Dist.
Lexis 21443* 15 (emphasis in original)
(referencing Mahoney v. Babbitt, 105
F.3d at 1458 D.C. Cir. 1997). And the
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First Amendment provides protection to
demonstrators who desire to ‘ ‘interject’
their own convictions and beliefs [into
the event while viewing the Inaugural
parade]. * * * If the free speech clause
of the First Amendment does not protect
the right of citizens to ‘interject’ their
own convictions and beliefs into a
public event on a public forum then it
is difficult to understand why the
Framers bothered including it at all.”
Mahoney v. Babbitt, 105 F.3d at 1458—
59.

The proposed rule would lengthen the
duration of any permit associated with
Inauguration Day activities from 21 days
to the period of time between October
24 through April 1. It would also open
the majority of Pennsylvania Avenue
National Historic Park to the public and
demonstrators for the Inaugural parade,
regardless of viewpoint or message. In
addition, the proposed rule would
extend the duration of time that any
permit may be issued for
demonstrations or special events on the
Ellipse and other designated park areas
from three weeks to four months.

With respect to the Inaugural parade,
the proposed rule would create a
regulatory priority use for limited,
designated park areas for the PIC, the
Armed Forces Inaugural Committee, and
the Architect of the Capitol or the Joint
Congressional Committee on Inaugural
Ceremonies, entities whose role in the
Inauguration has traditionally
necessitated such access. These limited
park areas along the Inaugural route on
Pennsylvania Avenue from 3rd to 15th
Streets are designated in the attached
maps. The designated areas would be
relatively small, and leave the majority
of park areas along the parade route
available to the public and
demonstrators regardless of viewpoint
or message. This allocation of space
would result in a fair and equitable
distribution of park areas, consistent
with the First Amendment and the
Presidential Inaugural Ceremonies Act.

The D.C. Circuit’s opinion in A
Quaker Action Group v. Morton, 516
F.2d 717 (D.C. Cir. 1975), provided the
original basis for NPS’s priority use
regulations. There, the Court of Appeals
said that ““ * * * if the Park Service
wishes to enforce the regulations
regarding a permit for public gatherings
in the regulated areas, it must require a
permit for every public gathering in
those areas. * * * or, if the Park Service
wishes, it could retain a system of NPS
events, reserve time in, say, Lafayette
Park, and even publish advance
schedules.” 516 F.2d at 729 (emphasis
in original).

Below is additional information with
regard to how the proposed rule would

address the Inauguration and other
National Celebration Events.

Inauguration

The proposed rule would amend the
authorities section to include the
Presidential Inaugural Ceremonies Act,
36 U.S.C. 501-511, as well as other non-
Inaugural authorities now recodified as
D.C. Code 10-137 (2001) and D.C. Code
50-2201.07 (2001). As noted above, the
proposed rule would designate limited
park areas for priority use by the PIC,
the Armed Forces Inaugural Committee,
and the Architect of the Capitol or the
Joint Congressional Committee on
Inaugural Ceremonies. It would also
provide a fixed, reasonable time period
deemed necessary for the extensive set-
up and take-down of Inaugural-related
construction by the PIC. And the
proposed rule would leave most of
Pennsylvania Avenue National Historic
Park open to the public and
demonstrators regardless of viewpoint
or message.

The proposed rule would retain the
existing regulatory preference for the
PIC for the White House sidewalk and
all but the northeast quadrant of
Lafayette Park. The proposed rule
would allocate to the public and
demonstrators, however, most of
Pennsylvania Avenue National Historic
Park. Specifically, 7,024 linear feet or 70
percent of Pennsylvania Avenue
National Historic Park that abuts the
street, which also comprises 625,882
square feet or 84 percent of
Pennsylvania Avenue National Historic
Park, would be open to the public and
demonstrators. The proposed rule
would thus reduce areas designated for
PIC’s bleachers on the parade route to
1,284 linear feet or 13 percent of
Pennsylvania Avenue National Historic
Park that abuts the street, which also
comprises 63,936 square feet or 9
percent of Pennsylvania Avenue
National Historic Park. These
allocations would both comport with
the Presidential Inaugural Ceremonies
Act, 36 U.S.C. 503(a), and respond to
the question on this subject posed by
the District Court in A.N.S.W.E.R.
Coalition v. Kempthorne, 537 F.Supp.2d
at 205-206.

The proposed rule would amend
existing regulations to allow structures
within 50 feet of any Inaugural
ceremony activity structures. The
proposed rule would leave in place
existing regulations that permit other
demonstrations or special events in park
areas during the National Celebration
Events to the extent that they do not
significantly interfere with these Events.

In addition, the proposed rule would
allow PIC to place portable public

bathrooms at designated areas along the
parade route. It would also designate the
traditional areas necessary for the
television and radio media, so that they
can broadcast and report on the parade
and related activities. The proposed rule
would also designate the traditional
areas necessary for the Armed Forces
Inaugural Committee for parade support
structures used to help monitor and
manage the parade itself. And the
proposed rule would designate an area
in front of the John A. Wilson Building
for the District of Columbia’s reviewing
stand, and also designate areas for
individuals with disabilities to view the
parade.

The spatial allocations under the
proposed rule would include 23,764
square feet or 3 percent of the
Pennsylvania Avenue National Historic
Park for the Armed Forces Inaugural
Committee parade control area, 1,346
square feet or less than 1 percent, of the
park for the District of Columbia’s
Viewing Stand, 7,907 square feet or 1
percent of the park for the media area,
and 456 square feet or less than 1
percent of the park for the parade
announcer stands.

The proposed rule would designate
areas in Pennsylvania Avenue National
Historic Park and Sherman Park for the
PIC’s use that could accommodate 24
bleachers and 8,790 ticket holders based
on the PIC’s 2005 set-up. To ensure that
all seats are used, the proposed rule
would allow any member of the public
to use a ticketed PIC bleacher seat, if it
has not been claimed by the ticket
holder ten minutes before the Inaugural
Parade is scheduled to pass the
bleacher’s block. The proposed rule
would not allocate to the PIC certain
park areas that have been allocated to
the PIC in past Inaugurals; in 2005,
these areas contained 25 bleachers that
could accommodate 11,344 ticket
holders.

The proposed rule would also create
limited priority areas on the National
Mall for members of the public and
ticketed guests, for the placement of
media stands, and for the assembly and
staging of parade units, traditionally
necessary aspects of the Inauguration.
With regard to this last activity, the rule
would allow the Armed Forces
Inaugural Committee on Inauguration
Day to assemble, stage, secure and
weather-protect the pre-Inaugural
parade components and floats on the
National Mall between 14th and 1st
Streets. The proposed rule would also
allow the Architect of the Capitol or the
Joint Congressional Committee on
Inaugural Ceremonies to site jumbotrons
and sound towers so that the Joint
Congressional Committee’s ticketed,
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standing room ticket holders can
observe the Inaugural ceremony
between 4th and 1st Streets, and
members of the general public between
14th and 4th Streets. The proposed rule
would allow a 150-by-200 foot area on
the National Mall, just east of 7th Street,
for the exclusive use of the PIC on
Inauguration Day for television and
radio media broadcasts on Inauguration
Day.

Inaugural-related construction is
complex and extensive, and requires a
series of permits. The proposed rule
would set specific set-up and take-down
dates determined reasonably necessary
for the erection and removal of the
stands, bleachers, media and parade
support structures in the various
designated park areas. Set-up and take-
down occurs from November 1 through
March 1 for the White House sidewalk
and Lafayette Park, December 7 through
February 10 for Pennsylvania Avenue
National Historic Park and Sherman
Park, and January 6 through January 30
for the National Mall between 14th and
1st Streets. Traditionally, set-ups and
take-downs are done in stages, and an
entire designated area may not be
needed throughout the designated
period. Accordingly, consistent with
public safety, the portions of designated
areas that are not immediately needed
for set-up and take-down will remain
open to the public and for
demonstration activity.

Lighting of the National Christmas Tree
and Christmas Pathway of Peace

The proposed rule would change the
name of the “Christmas Pageant of
Peace,” one of the existing National
Celebration Events, to the “Lighting of
the National Christmas Tree and
Christmas Pathway of Peace.” This
event would take place in the northern
half of the oval portion of the Ellipse
during the last four weeks in December.
The designated time period for set-up
and take-down would be October 1
through February 1. This event provides
the park visitor an opportunity to view
the lighting of the National Christmas
tree, attend musical presentations, and
visit various seasonal displays.

Cherry Blossom Festival

The proposed rule would more clearly
define the park areas for the Cherry
Blossom Festival, another existing
National Gelebration Event, and would
extend the duration from six days to two
weeks and designate an additional two-
week period for set-up and take-down.
The Cherry Blossom Festival would take
place in the park areas adjacent to the
Tidal Basin as well as the sidewalk
areas on the Ellipse and the Washington

Monument Grounds adjacent to
Constitution Avenue between 15th and
17th Streets, NW.

Fourth of July Celebration

The proposed rule would designate
the Lincoln Memorial Reflecting Pool
area for the staging and firing of this
event’s fireworks and establish a three
week period for set-up and take-down.

Festival of American Folklife

The proposed rule would designate an
eight week period for the set-up and
take-down of this event.

Permit Applications

The proposed rule would make
explicit the long-standing NPS policy of
not accepting permit applications for
demonstrations and special events
earlier than one year in advance of the
proposed event. Event application dates
(that include set-up and take-down
time) must fall within this one-year time
period. For example, NPS would accept
on January 1, 2009 an application for
the first week of January 2010, but
would not accept on January 1, 2009 an
application for the first week of January
for the next three years, or for the first
week of January and February 2010.

On one occasion, the NPS received
ten applications for the use of parkland
at each Presidential Inauguration for the
next forty years. In rejecting these
applications, the NPS explained that it
has an enormous task of maintaining
Federal parkland for the millions of
visitors and thousands of
demonstrations and special events.
Many applications propose activities
that require extensive planning and
coordination with the applicants and
other affected agencies. By only
accepting applications for proposed
events that occur within one year,
persons and groups are better able to
determine the proposed event’s true size
and scope and the NPS is better able to
determine whether it can reasonably be
accommodated within the requested
park area. This proposed rule reflecting
longstanding policy would allow all
persons and groups a timely, fair and
equal opportunity to use parkland for
demonstrations and special events and
prevents its monopolization.

Forty-Five Day Comment Period

Pursuant to 318 DM 5.4 A (1998), we
are providing a 45-day comment period
because this proposed rule requires
timely action so that a final rule may
become effective in time to govern the
activities associated with the upcoming
2009 Inauguration. In addition, this
schedule is necessary to allow for any
judicial challenge to occur in a timely

manner. We welcome all public
comment, and will immediately provide
a copy of this proposed rule to known
interested parties, including the
plaintiffs in ANSWER Coalition v.
Kempthorne, No. 05-0071 (D.D.C.) as
well as any applicant who has sought a
demonstration permit along the
Inaugural parade route for the last three
Inaugurations.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is a significant rule
and is subject to review by the Office of
Management and Budget (OMB) under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(4) OMB has determined that this rule
raises novel legal or policy issues.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
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unique effect on State, local, or tribal
governments or the private sector.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications.

Federalism (Executive Order 13132)

In accordance with Executive Order
13132, the rule does not require the
preparation of a federalism assessment.

Civil Justice Reform (Executive Order
12988)

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Paperwork Reduction Act

This regulation requires information
collection from 10 or more parties,
which must be submitted for OMB
approval under the Paperwork
Reduction Act. However, these are not
new collection requirements and,
therefore, no additional request to OMB
has been prepared. The information
collection activities are necessary for the
public to obtain benefits in the form of
special park uses permits.

National Environmental Policy Act

We have analyzed this rule in
accordance with the criteria of the
National Environmental Policy Act
(NEPA) according to Departmental
guidelines in 516 DM 6 (49 FR 21438),
to assess the impact of any Federal
action significantly affecting the quality
of the human environment, health, and
safety. We have determined that the
proposed rule is categorically excluded
under 516 DM 6, Appendix 7.4(10),
insofar as it is a modification of existing
NPS regulations that does not increase
public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it, or introduce incompatible uses
which might compromise the nature
and characteristics of the area or cause
physical damage to it, or cause conflict
with adjacent ownerships or land uses,

or cause a nuisance to adjacent owners
or occupants.

Government-to-Government
Relationship With Tribes

In accordance with Executive Order
13175 “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249), the President’s memorandum of
April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22961), and 512 DM 2, the Department
will consult with federally recognized
tribal governments throughout the
development of the regulation to jointly
evaluate and address the potential
effects, if any, of the proposed
regulatory action.

Clarity of This Regulation

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Public Participation

You may submit comments online at:
http://www.regulations.gov. Follow the
instructions for submitting comments.
You may also mail or hand deliver
comments to: National Park Service,
Regional Director, National Capital

Region, Division of Park Programs, 1100
Ohio Drive, SW., Room 128,
Washington, DC 20242.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 36 CFR Part 7

National parks, Special events.

In consideration of the foregoing, the
National Park Service proposes to
amend 36 CFR part 7 as set forth below:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for part 7 is
amended to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under 36 U.S.C.
501-511, D.C. Code 10-137 (2001) and D.C.
Code 50-2201.07 (2001).

2. Revise §7.96(g)(4) to read as
follows:

§7.96 National Capital Region.

* * * * *

(g) * x %

(4) Permit processing. (i) NPS
processes permit applications for
demonstrations and special events in
order of receipt. NPS will not accept
applications more than one year in
advance of a proposed continuous event
(including set-up time, if any). Use of a
particular area is allocated in order of
receipt of fully executed applications,
subject to the limitations in this section.

(ii) Specific national celebration
events have priority use of particular
park areas as shown in the following
table:

The following event . . .

Has priority use of the following area . . .

At the following time . . .

(A) Lighting of the National Christmas Tree and
Christmas Pathway of Peace.

(B) Cherry Blossom Festival

(C) Fourth of July Celebration

northern half of the oval portion of the Ellipse

park areas adjacent to the Tidal Basin and
the sidewalk areas adjacent to Constitution
Avenue between 15th & 17th Streets, NW.

Washington Monument Grounds and the Lin-
coln Memorial Reflecting Pool area.

the last four weeks in December as well as
necessary set-up and take-down between
October 1 through February 1.

two weeks usually in late March or early April
as well as the necessary set-up and take-
down totaling two weeks.

time required for necessary staging and fire-
works set-up and take-down, totaling three
weeks in late June and early July.
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The following event . . .

Has priority use of the following area . . .

At the following time . . .

(D) Festival of American Folklife

(E) Columbus Day Commemorative Wreath-
Laying.
(F) Presidential Inaugural Ceremonies

the area bounded on the south by Jefferson
Drive, NW; on the north by Madison Drive,
NW; on the east by 7th Street, NW; on the
west by 14th Street, NW.

at the Columbus statue on the Union Plaza ...

see paragraph (g)(4)(iii) of this section

for a two-week period in approximately late
June and early July as well as the nec-
essary set-up and take-down totaling eight
weeks.

on Columbus Day.

see paragraph (g)(4)(iii) of this section.

(ii1) In connection with Presidential
Inaugural Ceremonies the following
areas are reserved for priority use as set
forth in this paragraph.

(A) The White House sidewalk and
Lafayette Park, exclusive of the
northeast quadrant for the exclusive use
of the Inaugural Committee on
Inauguration Day.

(B) Portions of Pennsylvania Avenue
National Historic Park and Sherman
Park, as designated in the maps
included in paragraph (g)(4)(iii)(E) of
this section, for the exclusive use of the
Inaugural Committee on Inauguration
Day for:

(1) Ticketed bleachers viewing and
access areas, except that members of the
public may use a ticketed bleacher seat
that has not been claimed by the ticket
holder 10 minutes before the Inaugural

Parade is scheduled to pass the
bleacher’s block;

(2) Portable toilets, except that they
will be available to the public;

(3) Television and radio media and
Armed Forces Inaugural Committee
parade support structures;

(4) The area in front of the John A.
Wilson Building for the District of
Columbia reviewing stand;

(5) Viewing areas designated for
individuals with disabilities, except that
they will be available to any disabled
persons.

(C) The area of the National Mall
between 14th and 1st Streets, for the
exclusive use of the Armed Forces
Inaugural Committee on Inauguration
Day for the assembly, staging, security
and weather protection of the pre-
Inaugural parade components and floats
on Inauguration Day, except for:

(1) The placement of jumbotrons and
sound towers by the Architect of the
Capitol or the Joint Congressional
Committee on Inaugural Ceremonies so
that the Inaugural ceremony may be
observed by the Joint Congressional
Committee’s ticketed standing room
ticket holders between 4th and 1st
Streets and the general public from 7th
and 4th Streets; and

(2) A 150-foot-by-200-foot area on the
National Mall just east of 14th Street, for
the exclusive use of the Inaugural
Committee for television and radio
media broadcasts on Inauguration Day.

(D) The Inaugural Committee may
also use portions of its designated areas
reasonably necessary for setting up and
taking down stands, bleachers, media
and parade support structures as shown
in the following table:

The Inaugural Committee may use the following area . . .

During the following period . . .

(1) The White House sidewalk and Lafayette Park
(2) Pennsylvania Avenue National Historic Park and Sherman Park .
(3) The National Mall between 14th and 1st Streets

November 1 through March 1.
December 7 through February 10.
January 6 through January 30.

(E) Maps of designated portions of
Pennsylvania Avenue National Historic
Park and Sherman Park referred to in

paragraph (g)(4)(iii)(B) of this section are
as follows:
BILLING CODE 4312-39-P
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(iv) Other demonstrations or special
events are permitted in park areas under
permit for the National Celebration
Events listed in paragraph (g)(4)(ii) of
this section to the extent that they do
not significantly interfere with the
National Celebration Events. Except for
Inaugural ceremony activities, no
activity containing structures is
permitted closer than 50 feet to another
activity containing structures without
the mutual consent of the sponsors of
those activities.

(v) NPS will issue a permit for a
demonstration on the White House
sidewalk and in Lafayette Park at the
same time only if the requirements of
this paragraph are met. The
organization, group, or other sponsor of
the demonstration must undertake in
good faith all reasonable action,
including the provision of sufficient
marshals, to ensure that the sponsor:

(A) Maintains good order and self-
discipline in conducting the
demonstration and any necessary
movement of persons; and

(B) Observes the numerical
limitations and waiver provisions
described in paragraphs (g)(5)(i) and (ii)
of this section.

(vi) NPS will issue permits
authorizing demonstrations or special
events for the periods shown in the
following table. NPS may extend these
periods for demonstrations only, unless
another application requests use of the
particular area and that application
precludes double occupancy.

Park area Permit validity period Permit validity period for Inaugural activities
(A) White House area, except the | 7 days .......ccceevveriineriencnecnnennn. Between October 24 through April 1 for reasonable and necessary
Ellipse. set-up and take-down activities for the White House Sidewalk and
Lafayette Park.
(B) The Ellipse and all other park | 4 months .........ccccoeiiiiiiiniiniieennne Between December 7 through February 10 for reasonable and nec-
areas. essary set-up and take-down activities for Pennsylvania Avenue
National Historic Park and Sherman Park.
* * * * * Family Assistance (OFA), have interpreted this provision to allow
Dated: July 21, 2008. Administration for Children and us to regulate where Congress has
Lyle Laverty, Families, 5th Floor East, 370 L’Enfant charged HHS with enforcing certain
Assi . . Promenade, SW., Washington, DC TANF provisions by assessing penalties.
ssistant Secretary of the Interior for Fish . . .
and Wildlife and Parks. 20447, or hand deliver to OFA/ACF, 5th  Because the caseload reduction credit

[FR Doc. E8—18412 Filed 8-7-08; 8:45 am]
BILLING CODE 4312-39-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 261
RIN 0970-AC38

Temporary Assistance for Needy
Families (TANF) Program, Elimination
of Enhanced Caseload Reduction
Credit for Excess Maintenance-of-
Effort Expenditures

AGENCY: Administration for Children
and Families (ACF), Department of
Health and Human Services (HHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Administration for
Children and Families proposes to
revise the TANF regulations to
eliminate the provision that allows a
State to receive additional caseload
reduction credit for maintenance-of-
effort (MOE) expenditures in excess of
its required MOE spending. This
provision is no longer necessary and not
consistent with Congressional direction
in the Deficit Reduction Act of 2005.
DATES: We will consider all comments
received on or before October 7, 2008.
ADDRESSES: You may submit your
comments in writing to the Office of

Floor East, 901 D Street, SW.,
Washington, DC 20447. You may
download an electronic copy of the
proposed rule at the Federal
Rulemaking Portal: http://
www.regulations.gov and may download
a copy and transmit electronic
comments at the agency Web site:
http://www.regulations.acf.hhs.gov.

FOR FURTHER INFORMATION CONTACT:
Robert Shelbourne, Director, Division of
State TANF Policy, Office of Family
Assistance, ACF, at (202) 401-5150.
SUPPLEMENTARY INFORMATION:

I. Public Inspection of Comments

All comments received, including any
personal information provided, will be
available for public inspection Monday
through Friday 8:30 a.m. to 5 p.m. at
901 D St., SW., 5th Floor, Washington,
DC.

II. Statutory Authority

We are issuing this proposed
regulation under the authority granted
to the Secretary of HHS by Section
1102(a) of the Social Security Act, 42
U.S.C. 1302(a). Section 1102(a)
authorizes the Secretary to make and
publish such rules as may be necessary
for the efficient administration of
functions with which he is charged
under the Social Security Act.

The statute at 42 U.S.C. 617 limits the
authority of the Federal government to
regulate State conduct or enforce the
TANF provisions of the Social Security
Act, except as expressly provided. We

directly relates to the work participation
requirements to which States and the
Territories are subject and the failure to
meet those requirements can result in a
financial penalty pursuant to 42 U.S.C.
609(a)(3), we have the authority to
regulate in this instance.

III. Background

Under the TANF program, States must
engage certain percentages of their
caseloads in work activities or face
financial penalties for failing to meet the
work participation requirements. These
required participation rates are 50
percent overall and 90 percent for two-
parent families; however, the rates a
State must actually meet for a fiscal year
(FY) are reduced by the amount of a
State’s caseload reduction credit.
Generally, the caseload reduction credit
equals the number of percentage points
that a State reduces its overall caseload
in the prior fiscal year (the comparison
year) compared to its overall caseload in
the base year. For caseload reduction
credits that apply to the two-parent
work participation rate, States have the
option of using the overall calculation
or using a calculation based on the
reduction in the two-parent caseload.
Because of sharp State caseload declines
since FY 1995, the caseload reduction
credit had virtually eliminated
participation requirements for most
States. The Deficit Reduction Act of
2005 (DRA) updated the base year from
FY 1995 to FY 2005, effectively raising
the target work participation rates and
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encouraging States to help families
become independent.

The original TANF rule published in
1999 (64 FR 17720, April 12, 1999)
included a provision at § 261.43(a)(2)
(now § 261.43(b)) that allowed a State to
exclude from the caseload reduction
credit calculation cases on which the
State had spent what has been termed
“excess MOE.” Excess MOE refers to
State maintenance-of-effort (MOE) or
cost-sharing expenditures in excess of
the amount the State needs to meet its
required MOE expenditure requirement.
If a State chose to use this provision, we
factored out cases funded with excess
MOE from the comparison-year caseload
in calculating the State’s credit.

Title IV-A of the Social Security Act
did not expressly provide for the
concept of an allowance in the caseload
reduction credit for excess MOE. Rather,
we included it in the rule in response
to a comment on the proposed TANF
rule published in 1997. Our intent was
to encourage States to spend MOE in
their TANF programs above the required
level. At the time, we thought it was
necessary to give States an incentive to
spend MOE dollars because the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA)
had shifted the culture of welfare and
States faced new, more challenging
work participation rates. In addition,
there was some concern that welfare
reform would reduce the prior level of
State funding. Since then, States have
been successful in moving large
numbers of families off of the welfare
rolls, and we believe States have
adequate resources to devote to their
TANF programs.

In an effort to continue the drive to
move individuals into the workforce
and to help ensure that TANF clients
with barriers to employment receive the
services they need, the DRA placed a
renewed emphasis on work
participation rates, requiring States to
meet effectively higher work
participation rates by recalibrating the
caseload reduction credit and imposing
new requirements to ensure consistent

and accurate reporting of work
participation data. Because the excess
MOE provision allows States to reduce
their target work participation rates
artificially without actually moving
recipients off of the rolls and into jobs,
this regulatory provision is not
consistent with the DRA.

IV. Discussion of Regulatory Provisions

This proposed rule would delete
§261.43(b), which allows a State to
receive additional caseload reduction
credit for MOE expenditures in excess
of its required MOE spending.

We now propose deleting this
provision for several reasons. First, we
no longer think the incentive the excess
MOE provision attempted to offer is
necessary. While the TANF block grant
amount has remained constant, State
TANF caseloads have plummeted.
Consequently, the amount of Federal
TANF and minimum required State
MOE funding available per case has
grown considerably since that time and
State TANF programs are operating
successfully without spending large
sums in excess of their required MOE
levels.

Second, the DRA expanded the range
of expenditures that a State may claim
as MOE. As a result, a State could
feasibly claim as “excess MOE” existing
State and third-party spending that is
not claimed as MOE but that would
qualify if a State chose to report such
expenditures. This would allow a State
to increase the amount of excess MOE
without truly investing new resources in
programs to serve needy families.

Finally, we look again to the intent of
the DRA to support eliminating the
excess MOE credit in the caseload
reduction credit calculation. Congress
included the new calculation of work
participation rates and program integrity
provisions of the DRA in large part to
restore State accountability for the
TANF program and to ensure real
progress in moving families from
welfare to self-sufficiency. It did this
through recalibration of the caseload
reduction credit, expansion of the

universe of families counted in
calculating participation rates, and
improved verification and oversight of
work participation activities.
Meaningful work participation rates
help ensure effective programs and keep
States accountable for the funds they
expend and the programs they operate.
Higher caseload reduction credits that
do not reflect families actually leaving
the caseload for work only hurt those
goals.

V. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (Pub. L. 104-13) (PRA), no
persons are required to respond to a
collection of information unless it
displays a valid OMB control number.
As required by this Act, we have
submitted the proposed data collection
requirements to OMB for review and
approval. We are concurrently using
this NPRM as a vehicle for seeking
comment from the public on this
information collection.

This NPRM proposes to delete a
provision in the regulation concerning
the TANF caseload reduction credit that
permits a State not to report caseloads
funded with “excess MOE.” Excess
MOE refers to State maintenance-of-
effort (MOE) expenditures in excess of
the amount the State needs to meet its
required MOE expenditures. The
reporting burden on States would
decrease as a result of this proposed
change because they would no longer
have the option to compute how many
cases they funded with excess MOE in
submitting the Caseload Reduction
Report, Form ACF-202. We have
recomputed the burden of completing
the ACF-202, factoring out the
computation of excess MOE.

We estimate that the 50 States, the
District of Columbia, Guam, Puerto
Rico, and the United States Virgin
Islands will be respondents. Currently,
American Samoa has not applied to
implement the TANF program.

The estimated burden associated with
preparing the Caseload Reduction Credit
Report, Form ACFF-202 is:

Average A
Average A Reduction in
: Number of Yearly reduction in Total burden
Instrument or requirement respondents submittals b:;dg; hc?nugg burden hours hours totariguurrsden
P P per response
Caseload  Reduction  Documentation
Process, ACF—202—§§261.41-261.44 54 1 115 5 6,210 270

We are submitting this information
collection to OMB for approval. These
requirements will not become effective
until approved by OMB. Copies of the
proposed collection may be obtained by

writing to the Administration for
Children and Families, Office of
Administration, Office of Information
Services, 370 L’Enfant Promenade, SW.,
Washington, DC 20447, Attn: ACF

Reports Clearance Officer. All requests
should be identified by the title of the
information collection. E-mail address:
rsargis@acf.hhs.gov. Written comments
to OMB concerning the proposed
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information collection should be sent
directly to: Office of Management and
Budget, Paperwork Reduction Project,
725 17th Street, NW., Washington, DC
20503, Attention: Desk Officer for the
Administration for Children and
Families. OMB is required to make a
decision concerning the collection of
information contained in this regulation
between 30 and 60 days after its
publication in the Federal Register.
Therefore, a comment is best assured of
having its full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment to the Department on the
proposed regulation.

VI. Regulatory Flexibility Analysis

The Secretary certifies, under 5 U.S.C.
605(b), as enacted by the Regulatory
Flexibility Act (Pub. L. 96—354), that
this rule will not result in a significant
impact on a substantial number of small
entities. The primary impact is on State
governments. State governments are not
considered small entities under the
Regulatory Flexibility Act.

VII. Regulatory Impact Analysis

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles.

VIII. Unfunded Mandates Reform Act
of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires that a covered agency
prepare a budgetary impact statement
before promulgating a rule that includes
any Federal mandate that may result in
the expenditure by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year.

The Department has determined that
this rule would not impose a mandate
that will result in the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector, of
more than $100 million in any one year.

The proposed rule has no direct
budgetary implications. The TANF
program has been unaffected in
budgetary terms by the existing excess
MOE provision.

IX. Congressional Review

This regulation is not a major rule as
defined in 5 U.S.C. Chapter 8.

X. Assessment of Federal Regulation
and Policies on Families

Section 654 of The Treasury and
General Government Appropriations
Act of 1999 requires Federal agencies to
determine whether a proposed policy or
regulation may affect family well-being.
If the agency’s determination is
affirmative, then the agency must
prepare an impact assessment
addressing seven criteria specified in
the law. This regulation will not have an
impact on family well-being as defined
in the legislation.

XI. Executive Order 13132

Executive Order 13132 “Federalism”
requires that Federal agencies consult
with State and local government
officials in the development of
regulatory policies with Federalism
implications. We solicit and welcome
comments from State and local
government officials on this proposed
rule, consistent with Executive Order
13132.

List of Subjects in 45 CFR Part 261

Grant programs—Federal aid
programs, Penalties, Public assistance
programs—Welfare programs.

Dated: October 24, 2007.
Daniel C. Schneider,
Acting Assistant Secretary for Children and
Families.
Approved: May 6, 2008.
Michael O. Leavitt,
Secretary of Health and Human Services.

Editorial Note: This document was
received at the Office of the Federal Register
on August 4, 2008.

For the reasons set forth in the
preamble, the Administration for
Children and Families proposes to
amend 45 CFR chapter II by amending
part 261 as set forth below:

PART 261—ENSURING THAT
RECIPIENTS WORK

1. The authority citation for 45 CFR
part 261 continues to read as follows:

Authority: 42 U.S.C. 601, 602, 607, and
609; Public Law 109-171.

2. Revise §261.43 to read as follows:

§261.43 What is the definition of a “case
receiving assistance” in calculating the
caseload reduction credit?

The caseload reduction credit is based
on decreases in caseloads receiving
TANF- or SSP-MOE-funded assistance
(other than those excluded pursuant to
§261.42).

[FR Doc. E8-18208 Filed 8—7—-08; 8:45 am]
BILLING CODE 4184-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-1735; MB Docket No. 08—153; RM-
11477]

Television Broadcasting Services;
Bangor, ME

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a channel substitution
proposed by Community Broadcasting
Service (“Community Broadcasting”),
the licensee of WABI-DT, DTV channel
19, Bangor, Maine. Community
Broadcasting requests the substitution of
DTV channel 12 for channel 19 at
Bangor.

DATES: Comments must be filed on or
before September 8, 2008, and reply
comments on or before September 22,
2008.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve counsel
for petitioner as follows: Michelle A.
McClure, Esq., Fletcher, Heald &
Hildreth, PLC, 1300 North 17th Street,
11th Floor, Arlington, Virginia 22209.
FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein,
joyce.bernstein@fcc.gov, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
08-153, adopted July 24, 2008, and
released July 28, 2008. The full text of
this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC, 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
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Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—-0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

2. Section 73.622(i), the DTV Table of
Allotments under Maine, is amended by
adding channel 12 and removing
channel 19 at Bangor.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E8-18359 Filed 8-7-08; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 08-1734; MB Docket No. 08-155; RM-
11479]

Television Broadcasting Services;
Honolulu, HI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a channel substitution
proposed by HITV License Subsidiary,
Inc. (“HITV”), the licensee of KGMB—
DT, pre-transition DTV channel 22,
Honolulu, Hawaii. HITV is allotted post-
transition DTV channel 9 and requests
the substitution of post-transition DTV
channel 22 for channel 9 at Honolulu.
DATES: Comments must be filed on or
before September 8, 2008, and reply
comments on or before September 22,
2008.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve counsel
for petitioner as follows: Patrick S.
Scott, Esq., Dow Lohnes, PLLC, 1200
New Hampshire Avenue, NW., Suite
800, Washington, DC 20036—6802.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein,
joyce.bernstein@fcc.gov, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
08-155, adopted July 24, 2008, and
released July 28, 2008. The full text of
this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC, 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fce504@fcce.gov or call the
Commission’s Consumer and

Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper

filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

2. Section 73.622(i), the DTV Table of
Allotments under Hawaii, is amended
by adding channel 22 and removing
channel 9 at Honolulu.

Federal Communications Commaission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E8—18357 Filed 8-7-08; 8:45 am]|
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-1736; MB Docket No. 08—156; RM—
11480]

Television Broadcasting Services; La
Crosse, WI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a channel substitution
proposed by WXOW-WQOW
(“WXOW-WQOW?™), the permittee of
WXOW-DT, DTV channel 14, La Crosse,
Wisconsin. WXOW-WQOW requests
the substitution of DTV channel 48 for
channel 14 at La Crosse.

DATES: Comments must be filed on or
before September 8, 2008, and reply
comments on or before September 22,
2008.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve counsel
for petitioner as follows: Timothy J.
Cooney, Esq., Wilkinson Barker Knauer
LLP, 2300 N Street, NW., Suite 700,
Washington, DC 20037.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein,
joyce.bernstein@fcc.gov, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MB Docket No.
08-156, adopted July 24, 2008, and
released July 28, 2008. The full text of
this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden ““for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public

should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622 [Amended]

2. Section 73.622(i), the DTV Table of
Allotments under Wisconsin, is
amended by adding channel 48 and
removing channel 14 at La Crosse.
Federal Communications Commission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E8—18358 Filed 8—7-08; 8:45 am]|
BILLING CODE 6712-01-P
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Federal Register Notice; Notice of
Meeting

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice of Meeting.

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation (ACHP) will meet on
Friday, August 15, 2008. The meeting
will be held in the New York/Illinois
Room at the Hyatt Regency Hotel at One
St. Louis Union Station, St. Louis, MO
at 9 a.m.

The ACHP was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470 et seq.) to advise the
President and Congress on national
historic preservation policy and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The ACHP’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, Housing and Urban
Development, Commerce, Education,
Veterans Affairs, and Transportation;
the Administrator of the General
Services Administration; the Chairman
of the National Trust for Historic
Preservation; the President of the
National Conference of State Historic
Preservation Officers; a Governor; a
Mayor; a Native American; and eight
non-Federal members appointed by the
President.

The agenda for the meeting includes
the following:

Call To Order—9 a.m.

I. Chairman’s Welcome
II. Chairman’s Award Presentation
III. Native American Activities

A. Native American Advisory Group

B. Native American Program Report
IV. Archaeology Task Force

A. Proposed Policy Statement on
Archaeology and Heritage Tourism
V. Preserve America Program
Implementation
A. Preserve America Stewards
Initiative
B. Preserve America Communities
and Grants
C. Preserve America Summit
Implementation
D. Preserve America/Save America’s
Treasures Authorizing Legislation
VI. Preservation Initiatives Committee
A. Legislative Update
B. Heritage Tourism Activities
VII. Federal Agency Programs
Committee
A. National Park Service
Programmatic Agreement
B. Bureau of Land Management
Nationwide Programmatic
Agreement
C. Standard Treatments Update
D. Response to Midwest Floods
E. Section 106 Cases
VIII. Communications, Education, and
Outreach Committee
A. ACHP Web Site Update
IX. Chairman’s Report
A. ACHP Alumni Foundation
B. ACHP FY 2009 Budget Request
C. Results of Transition Planning
Session
X. Executive Director’s Report
XI. New Business
XII. Adjourn
Note: The meetings of the ACHP are
open to the public. If you need special
accommodations due to a disability,
please contact the Advisory Council on
Historic Preservation, 1100
Pennsylvania Avenue, NW., Room 803,
Washington, DC, 202-606—8503, at least
seven (7) days prior to the meeting. For
further information: Additional
information concerning the meeting is
available from the Executive Director,
Advisory Council on Historic
Preservation, 1100 Pennsylvania
Avenue, NW., #803, Washington, DC
20004.
Dated: August 1, 2008.
John Fowler,
Executive Director.
[FR Doc. E8-18103 Filed 8—7—-08; 8:45 am]
BILLING CODE 4310-K6-M

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

August 5, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Understanding Value Trade-Offs
Regarding Fire Hazard Reduction.

OMB Control Number: 0596—0189.

Summary of Collection: The Health
Forests Restoration Act (Pub. L. 108—
148), improves the ability of the
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Secretary of Agriculture and the
Secretary of the Interior to plan and
conduct hazardous fuels reduction
projects on National Forest System and
Bureau of Land Management Lands. The
Forest Service, Bureau of Land
Management, Bureau of Indian Affairs,
National Park Service, Fish and Wildlife
Service, and many State agencies with
fire protection responsibilities have
undertaken a very ambitious and
expensive forest fuels reduction
program. The Forest Service (FS) and
university researchers will contact
recipients of a phone/mail questionnaire
to help forest and fire managers
understand value trade-offs regarding
fire hazard reduction programs in the
wildland-urban interface.

Need and Use of the Information:
Through the questionnaire, researchers
will evaluate the responses of Florida
residents to different scenarios related
to fire hazard reduction programs, how
residents think the programs presented
to them are effective, and calculate how
much residents would be willing to pay
to implement the alternatives. The
collected information will help
researchers provide better information
to natural resources, forest, and fire
managers when they are contemplating
the kind and type of fire hazard
reduction program to implement to
achieve forest land management
planning objectives. Without the
information the agencies with fire
protection responsibilities will lack the
capability to evaluate the general public
understanding of proposed fuels
reduction projects and programs or their
willingness to pay for implementing
such programs.

Description of Respondents:
Individuals or households.

Number of Respondents: 500.

Frequency of Responses: Reporting:
Other (One time only).

Total Burden Hours: 317.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8—18308 Filed 8—-7-08; 8:45 am]|
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Office of the Under Secretary,
Research, Education, and Economics;
Notice of the Advisory Committee on
Biotechnology and 21st Century
Agriculture Meeting

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App. 2, the United States
Department of Agriculture announces a
meeting of the Advisory Committee on
Biotechnology and 21st Century
Agriculture (AC21).

DATES: The meeting dates are August 26,
2008, 8 a.m. to 5 p.m., and August 27,
2008, 8 a.m. to 4 p.m.

ADDRESSES: Waugh Auditorium, USDA
Economic Research Service, Third
Floor, South Tower, 1800 M Street NW.,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Michael Schechtman, Telephone (202)
720-3817.

SUPPLEMENTARY INFORMATION: The
twentieth meeting of the AC21 has been
scheduled for August 26-27, 2008. The
AC21 consists of members representing
the biotechnology industry, farmers,
commodity processors and shippers,
livestock handlers, environmental and
consumer groups, and academic
researchers. In addition, representatives
from the Departments of Commerce,
Health and Human Services, and State,
and the Environmental Protection
Agency, the Office of the United States
Trade Representative, and the National
Association of State Departments of
Agriculture serve as “ex officio”
members. At this meeting, the
committee will continue its
consideration of governance issues in
the oversight of genetically engineered
animals, with an emphasis on food
animals intended for food or non-food
uses. Background information regarding
the work of the AC21 will be available
on the USDA Web site at http://
www.usda.gov/wps/portal/!ut/p/
_s.7_0_A/7_0_10B?navid=
BIOTECHG&parentnav=AGRICULTURE®&
navtype=RT.

Requests to make oral presentations at
the meeting may be sent to Michael
Schechtman, Designated Federal
Official, Office of the Deputy Secretary,
USDA, 202 B Jamie L. Whitten Federal
Building, 12th Street and Jefferson
Drive, SW., Washington, DC 20250,
Telephone (202) 720-3817; Fax (202)
690—4265; e-mail
Michael.schechtman@ars.usda.gov. On
August 26, 2008, if time permits,
reasonable provision will be made for
oral presentations of no more than five
minutes each in duration. Written
requests to make oral presentations at
the meeting must be received by the
contact person identified herein at least
three business days before the meeting.
The meeting will be open to the public,
but space is limited. If you would like
to attend the meetings, you must register
by contacting Ms. Dianne Fowler at

(202) 720-4074, by fax at (202) 720—
3191 or by e-mail at
Dianne.fowler@ars.usda.gov at least five
business days prior to the meeting.
Please provide your name, title,
business affiliation, address, and
telephone and fax numbers when you
register. If you require a sign language
interpreter or other special
accommodation due to disability, please
indicate those needs at the time of
registration.

Dated: July 30, 2008.
Jeremy Stump,
Senior Advisor to the Secretary for
International and Homeland Security Affairs
and Biotechnology.
[FR Doc. E8-18276 Filed 8—7—08; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Forest Service

Shasta-Trinity National Forest,
California; Supplemental
Environmental Impact Statement for
the Pilgrim Vegetation Management
Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to supplement
an Environmental Impact Statement.

SUMMARY: The Shasta-Trinity National
Forest will prepare a Supplemental
Environmental Impact Statement (SETS)
for the Pilgrim Vegetation Management
Project to present additional
information consistent with the court
ruling Conservation Congress v. Forest
Service, Case No. 07—0264 (E.D. Cal.,
May 13, 2008). This action will require
modification of the current Project Level
Management Indicator Assemblage
Report for the Pilgrim Vegetation
Management Project dated February 15,
2007.

DATES: The draft SETS is expected to be
issued in September 2008 and the final
SETS expected in November 2008.

ADDRESSES: Shasta-McCloud
Management Unit, 204 W. Alma St., Mt.
Shasta, California 96067.

FOR FURTHER INFORMATION CONTACT:
Deimis Poehlmann, Planning Officer,
Shasta-McCloud Management Unit,
McCloud Ranger Station, P.O. Box 1620,
McCloud, California 96057, telephone
(530) 926—-9656 or via e-mail at
dpoehlmann@fs.fed.us.

SUPPLEMENTARY INFORMATION: The Forest
Service is proposing to prepare a
supplement to the final environmental
impact statement for the Pilgrim
Vegetation Management Project in
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accordance with FSH 1909.15—Chapter
10—Section 18.1 and Section 18.2.

The Record of Decision (ROD),
Pilgrim Vegetation Management Project
Final Environmental Impact Statement
(FEIS) and other relevant
documentation can be found on the
Shasta McCloud Management Unit
website at: http://www.fs.fed.us/r5/
shastatrinity/projects/smmu-
projects.shtml.

The original Notice of Intent for this
project was published in the Federal
Register February 14, 2005. The Notice
of Availability of the Pilgrim Vegetation
Management Project Draft
Environmental Impact Statement was
published in the Federal Register on
June 23, 2006. In June 1, 2007, a ROD
was issued. This decision was appealed
on August 5, 2007 and August 6, 2007.
The Appeal Deciding Officer upheld the
decision on September 18, 2007. A
motion for summary judgment was filed
by Conservation Congress and Klamath
Forest Alliance in the United States
District Court for the Eastern District of
California on March 17, 2008.

In the recent court ruling concerning
the ROD for the Pilgrim Vegetation
Management Project, Conservation
Congress v. Forest Service, Case No. 07—
0264 (E.D. Cal., May 13, 2008), the court
ruled the Forest Service did not fully
comply with its monitoring obligations
for certain species as outlined in the
forest plan, and remanded the matter to
the agency for further action consistent
with the order. This SEIS will address
and respond to the specific issues
identified in the court ruling.

Purpose and Need for Action

The draft SEIS will not change the
purpose and need for the Pilgrim
Vegetation Management Project as
described in Chapter 1, pages 1 through
15, of the FEIS. The draft SEIS will
provide additional analysis and
supplemental information specific to
the issues identifed in the court ruling,
Conservation Congress v. Forest Service,
Case No. 07-0264 (E.D. Cal., May 13,
2008), and document the analysis and
changes made within the Project Level
Management Indicator Assemblage
Report (Appendix L) and within the
FEIS as necessary.

Proposed Action

The proposed action and alternatives
will remain the same as described in
Chapter 2, pages 17 through 33, of the
FEIS. In summary, the FEIS considers
four alternatives in detail. Alternative 4
is the no action alternative. Alternative
1, the Preferred Alternative, would
restore forest health and ecosystem
functions by commercial thinning and

sanitation harvest on approximately
3100 acres of overstocked coniferous
stands, sanitation and salvage harvest
on approximately 10 acres of knobcone
pine, and regeneration of approximately
415 acres of diseased and insect infested
stands—15% green tree retention will
not be met on approximately 255 of
these acres because there are not enough
disease-free trees to meet this standard.
All regeneration units will be replanted
with healthy conifer seedlings.
Alternative 1 would also release
approximately 20 acres of aspen by
removing competing conifers, restore
approximately 275 acres of dry
meadows by removal of encroaching
conifer trees, underburn approximately
200 acres of natural and activity fuels,
mechanically pile and burn
approximately 700 acres of activity
fuels, close approximately 10 miles of
roads to reduce maintenance costs,
decommission approximately 2 miles of
roads not needed for future
management, reconstruct one road-
stream crossing, and construct
approximately 0.3 miles of new road
needed for present and future
management. Alternative 2 is the same
as Alternative 1 except that on
approximately 535 acres of proposed
thinning/sanitation, canopy closure
would be maintained at 60% on
average. Alternative 3 is the same as
Alternative 1 except that on
approximately 415 acres of regeneration
harvest, 15% of the area would be
retained in trees that are generally the
largest and/or oldest trees in the stands
even though they are diseased.

Lead and Cooperating Agencies
Lead Agency: USDA, Forest Service.

Responsible Official

J. Sharon Heywood, Forest
Supervisor, Shasta-Trinity National
Forest, 3644 Avtech Parkway, Redding,
CA 96002.

Nature of Decision To Be Made

The Responsible Official will review
the supplemental information and
determine if any modifications should
be made to the June 1, 2007 ROD.

Scoping Process

Scoping is not required for
supplements to environmental impact
statements (40 CFR 1502.9(c)4).

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review

A draft SETS will be prepared for
comment. A legal notice will be

published in the newspaper of record
and a Notice of Availability will be

published in the Federal Register to
inform the public that supplemental
information is available for review and
comment. The draft SETS will be
distributed to all parties that received
the 2007 FETS and ROD and to those
parties that filed an appeal of the 2007
decision. The comment period on the
draft SEIS will be 45 days from the date
the Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First, reviewers of draft
SETS must structure their participation
in the environmental review of the
proposal so that it is meaningful and
alerts an agency to the reviewer’s
position and contentions. (Vermont
Yankee Nuclear Power Corp. v. NRDC,
435 U.S. 519, 553 (1978)). Also,
environmental objections that could be
raised at the draft SETS stage but are not
raised until after completion of the final
SETS may be dismissed by the courts
(City of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980)). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45
day comment period. Timely submittal
of comments and objections to the
Forest Service ensures they can be
meaningfully considered and responded
to in the final SETS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft SETS should be
as specific as possible. It is also helpful
if comments refer to specific pages or
chapters of the draft supplement.
Comments may also address the
adequacy of the draft SEIS or the merits
of the alternatives fonnulated and
discussed in the statement. In
addressing these points, reviewers may
wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.

(Authority: 40 CFR 1501.7 and 1508.22;

Forest Service Handbook 1909.15, Section
21)
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Dated: July 29, 2008.
J. Sharon Heywood,

Forest Supervisor, Shasta-Trinity National
Forest.

[FR Doc. E8—17994 Filed 8-7-08; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Shasta-Trinity National Forest,
California; Shasta-Trinity National
Forest Motorized Travel Management
EIS

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: The Shasta-Trinity National
Forest (Forest) will prepare an
Environmental Impact Statement to
disclose the impacts associated with the
following proposed actions:

1. Prohibition of cross-country
motorized vehicle travel (with the
exception of snowmobiles) off
designated National Forest System
(NFS) roads, NFS trails and areas by the
public except as allowed by permit or
other authorization (Travel Management
Rule, 36 CFR Part 212, Subpart B).

2. Amend the Forest Land and
Resource Management Plan (Plan) to
conform with the Travel Management
Rule, Subpart B, by removing reference
to OHV cross-country travel in the
Forest Plan and include as a forest-wide
standard ‘‘Prohibit wheeled vehicle
travel off designated roads and trails
except for administrative use or uses
under permitted activities or within
designated areas.”

3. Add approximately 32 miles of
existing unauthorized routes to the
National Forest Transportation System
(NFTS) as roads open to the public for
wheeled motorized vehicle use by
vehicle class and season of use.

4. Add approximately 11 miles of
existing unauthorized routes to the
NFTS as motorized trails open to the
public for wheeled motorized vehicle
use by vehicle class and season of use.

5. Restrict use below the high-water
mark at Shasta Lake and Trinity Lake,
(within the Shasta-Trinity National
Recreation Area) to only highway legal
vehicles and provide a maximum speed
limit of 15 miles per hour (mph).

DATES: The comment period on the
proposed action will extend 30 days
from the date the Notice of Intent is
published in the Federal Register.

Completion of the Draft
Environmental Impact Statement (DEIS)
is expected in January 2009 and the

Final Environmental Impact Statement
(FEIS) is expected in July 2009.
ADDRESSES: Send written comments to:
Travel Management Team, Shasta-
Trinity National Forest, 3644 Avtech
Parkway, Redding, CA 96002. Electronic
comments may be submitted to
comments-pacificsouthwest-shasta-
trinity@fs.fed.us with Subject:
Motorized Travel.

FOR FURTHER INFORMATION CONTACT:
Robert Remillard, Shasta-Trinity
National Forest, 3644 Avtech Parkway,
Redding, CA 96002, Phone: (530) 226—
2421, Fax: (530) 226—-2470, e-mail:
rremillard@fs.fed.us.

SUPPLEMENTARY INFORMATION:

Background

Over the past few decades, the
availability and capability of motorized
vehicles, particularly off-highway
vehicles (OHVs) and sport utility
vehicles (SUVs) has increased
tremendously. Nationally, the number
of OHV users has climbed sevenfold in
the past 30 years, from approximately 5
million in 1972 to 36 million in 2000.
The ten states with the largest
population also have the most OHV
users. California has 4.35 million OHV
users accounting for almost 11% of the
U.S. total (Off-Highway Vehicle
Recreation in the United States, Regions
and States: A National Report from the
National Survey on Recreation and the
Environment (NSRE) Cordell, Betz,
Green and Owens June 2005). There
were 786,914 ATVs and OHV
motorcycles registered in 2004, up
330% since 1980. Annual sales of ATVs
and OHV motorcycles in California were
the highest in the U.S. for the last 5
years. Four-wheel drive vehicle sales in
California also increased by 1500% to
3,046,866 from 1989 to 2002.

Unmanaged OHV use has resulted in
unplanned roads and trails, erosion,
watershed and habitat degradation, and
impacts to cultural resource sites.
Compaction and erosion are the primary
effects of OHV use on soils. Riparian
areas and aquatic dependent species are
particularly vulnerable to OHV use.
Unmanaged recreation, including
impacts from OHVs, is one of “Four Key
Threats Facing the Nation’s Forests and
Grasslands.” (USDA Forest Service,
June 2004).

On August 11, 2003, the Pacific
Southwest Region of the Forest Service
entered into a Memorandum of Intent
(MOT) with the California Off-Highway
Motor Vehicle Recreation Commission,
and the Off-Highway Motor Vehicle
Recreation Division of the California
Department of Parks and Recreation.
That MOI set in motion a region-wide

effort to “Designate OHV roads, trails,
and any specifically defined open areas
for motorized wheeled vehicles on maps
of the 19 National Forests in California
by 2007.”

On November 9, 2005, the Forest
Service published final travel
management regulations in the Federal
Register (FR Vol. 70, No. 216-Nov. 9,
2005, pp 68264-6829 1). Subpart B of
the final Travel Management Rule
requires designation of those roads,
trails, and areas that are open to motor
vehicle use on National Forests. Route
designations will be made by class of
vehicle and, if appropriate, by time of
year. The final rule allows for motor
vehicle use only on designated system
routes and in designated areas.

On some NFS lands, long managed as
open to cross-country motor vehicle
travel, repeated use has resulted in
unplanned, unauthorized, roads and
trails. These routes generally were
developed without environmental
analysis or public involvement, and do
not have the same status as NFS roads
and NFS trails included in the forest
transportation system. Nevertheless,
some unauthorized routes are well-
sited, provide excellent opportunities
for outdoor recreation by motorized and
non-motorized users, and would
enhance the National Forest system of
designated roads, trails and areas. Other
unauthorized routes are poorly located
and cause unacceptable impacts. Only
NFS roads and NFS trails can be
designated for wheeled motorized
vehicle use. For an unauthorized route
to be designated, it must first be added
to the national forest transportation
system (NFTS).

In accordance with the Memorandum
of Intent, the Forest recently completed
an inventory of unauthorized routes on
NFS lands and identified approximately
5,085 unauthorized routes totaling 1,198
miles. The Forest then used an
interdisciplinary process to conduct
travel analysis to determine whether
any of the unauthorized routes should
be proposed for addition to the NFTS in
this proposed action. A number of
routes were identified which could be
considered in this or future decisions on
the NFTS as a part of travel management
on the Forest. The Responsible Official
has made decisions on what, if any,
changes to the existing NFTS would be
a part of this proposed action.

Roads, trails and areas that are
currently part of the Forest
transportation system and are open to
wheeled motorized vehicle travel will
remain designated for such unless
changed by this proposal. This proposal
focuses only on the prohibition of
wheeled motorized vehicle travel off
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designated routes and needed changes
to the Forest transportation system,
including the addition of some
unauthorized routes to the Forest
transportation system and minor
changes to existing motor vehicle
restrictions. The proposed action is
being carried forward in accordance
with the Travel Management Rule (36
CFR Part 212, Subpart B).

In accordance with the Travel
Management Rule, following a decision
on this proposal, the Forest will publish
a Motor Vehicle Use Map (MVT]M)
identifying all Forest roads, trails and
areas that are designated for motor
vehicle use. The MVUM shall specify
the classes of vehicles and, if
appropriate, the times of year for which
use is designated. Unauthorized routes
not included in this proposal are not
precluded from future consideration for
addition to the NFTS and inclusion in
a MVUM. Future decisions associated
with changes to the MVIJM may trigger
the need for documentation in an
environmental analysis.

Purpose and Need for Action

The following needs have been
identified for this proposal:

1. There is a need for regulation of
unmanaged motorized vehicle travel by
the public. In their enjoyment of the
National Forest, motorized vehicle users
have created numerous unauthorized
routes. The number of such routes
continues to grow each year with many
routes having environmental impacts
and safety concerns that have not been
addressed. The Travel Management
Rule, 36 CFR Part 212, Subpart B,
provides policy for ending this trend of
unauthorized route proliferation
through designation of motorized NFS
roads, trails and areas, and the
prohibition of cross-country travel.

2. There is a need for the Forest Plan
to conform to the new Travel
Management Rule, CFR Part 212,
Subpart B. A review of the Forest Plan
has found that it is not fully consistent
with the new Travel Management Rule.
Motorized vehicle travel by the public is
authorized off designated routes in some
areas of the Forest. For example, the
Record of Decision (page 7), for the
Forest Plan permits Off-Highway-
Vehicle (OHV) use as follows: 586,609
acres closed; 1,259,688 acres restricted;
and 275,250 acres open to OHV use. In
addition the Forest Plan states on page
3-16 “The Forest’s OHV Plan designates
239,175 acres to cross-county travel.”
This direction is in conflict with the
Travel Management Rule at 36 CFR
212.50(a) (Motor vehicle use off
designated roads and trails and outside

designated areas is prohibited by 36
CFR 261.13).

3. There is a need for changes and
additions to the NFTS system to:

3.1. Provide wheeled motorized
access to dispersed recreation
opportunities (camping, hunting,
fishing, hiking, horseback riding, etc.)
There is a need to maintain motor
vehicle access to dispersed recreation
activities that historically have been
accessed by motor vehicles. A portion of
known dispersed recreation activities
are not located directly adjacent to an
existing NFTS road or NFTS motorized
trail. Some dispersed recreation
activities depend on foot or horseback
access, and some depend on motor
vehicle access. Those activities accessed
by motor vehicles consist of short spurs
that have been created and maintained
primarily by the passage of motorized
vehicles. Many such “user-created”
routes are not currently part of the
NFTS. Without adding them to the
NFTS, the regulatory changes noted
above would make continued use of
such routes illegal through the
prohibition of cross country travel and
would preclude access to many
dispersed recreation activities.

3.2. Provide a diversity of wheeled
motorized recreation opportunities (4 x
4 Vehicles, motorcycles, ATVs,
passenger vehicles, etc.). It is Forest
Service policy to provide a diversity of
road and trail opportunities for
experiencing a variety of environments
and modes of travel consistent with the
National Forest recreation role and land
capability (FSM 23 53.03(2)).
Implementation of Subpart B of the
Travel Management Rule will severely
reduce motorized recreation
opportunities relative to current levels.
As a result, there is a need to consider
limited changes and additions to the
type of use permitted on existing NFTS
roads as well as potential additions to
the NFTS.

In meeting these needs the proposed
action must also achieve the following
purposes:

A. Avoid impacts to cultural
resources.

B. Provide for public safety.

C. Provide for a diversity of
recreational opportunities.

D. Assure adequate access to public
and private lands.

E. Provide for adequate maintenance
and administration of designations
based on availability of resources and
funding to do so. Currently the Forest
has a maintenance backlog for roads of
approximately $137,000,000. Future
road and trail budgets are expected to
decrease from current levels.

F. Minimize damage to soil,
vegetation and other forest resources.

G. Avoid harassment of wildlife and
significant disruption of wildlife
habitat.

H. Minimize conflicts between
wheeled motor vehicles and existing or
proposed recreational uses of NFS
lands.

I. Minimize conflicts among different
classes of wheeled motor vehicle uses of
NFS lands or neighboring federal lands.

J. Assure compatibility of wheeled
motor vehicle use with existing
conditions in populated areas, taking
into account sound, emissions, etc.

K. Have valid existing rights of use
and access (rights-of-way).

L. Constrain the proposal to that
which is within the capability of the
Forest to analyze given: The Shasta-
Trinity National Forest MVUM
publication deadline is December 2009,
available funding (road and trail
management budgets), and available
resources (resource data and staff time).

Proposed Action

1. Prohibit cross-country motorized
vehicle travel (with the exception of
snowmobiles) off the designated NFTS
roads, NFTS trails and areas by the
public except as allowed by permit or
other authorization.

2. Amend the Forest Plan to be
consistent with the Travel Management
Rule (36 CFR Part 212, Subpart B)
prohibiting cross-county motorized
vehicle travel off designated NFS roads
and NFTS trails outside of designated
areas by removing reference to OHV
cross country travel in the Forest Plan
and including as a forest-wide standard
“Prohibit wheeled vehicle travel off
designated roads and trails except for
administrative use or uses under
permitted activities or within
designated areas.”

3. Add approximately 32 miles of
existing unauthorized routes as National
Forest Transportation System (NFTS)
roads classified as open to all vehicle
classes, both highway legal and non-
highway legal, as shown in Table 1.
With these additions, roads open to all
vehicle classes will be approximately
3,818 miles. Forest roads maintained for
low clearance passenger cars are subject
to State traffic laws (36 CFR 212.5(a)(1)).
As a result, such roads are open to
highway legal vehicles only. These
additions would bring the total of all
NFTS roads to approximately 5,177
miles. The NFTS road additions are
listed below along with the permitted
vehicle class and, if applicable, season
of use.
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TABLE 1—PROPOSED NFS MOTORIZED ROAD ADDITIONS

Miles Permitted
Route ID (length) vehicle Season of use
9 class

July 10 to January 31.
July 10 to January 31.
July 10 to January 31.
Yearlong.

August 2 to December 31.
July 10 to January 31.
Yearlong.

Yearlong.

July 10 to January 31.
July 10 to January 31.
Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

August 16 to January 31.
July 10 to January 31.
Yearlong.

July 10 to January 31.
Yearlong.

July 10 to January 31.
July 10 to January 31.
July 10 to January 31.
Yearlong.

July 10 to January 31.
July 10 to January 31.
July 10 to January 31.
Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

July 10 to January 31.
Yearlong.

Yearlong.

. July 10 to January 31.
U34N26DA . Yearlong.
U34N26DAA ... . Yearlong.

July 10 to January 31.
. July 10 to January 31.
U36N35AA ... . Yearlong.

U36N35AB ... . Yearlong.

U40N13D ... . July 10 to January 31.
. Yearlong.

U40ON84AA . Yearlong.
U4ON88XCB .... . Yearlong.

U4ON88XE . Yearlong.

U40N91YA .. . Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

Yearlong.

. Yearlong.

U42N18AA ... . Yearlong.

July 10 to January 31.
U4N12LA July 10 to January 31.

Total MIES ..ovveeeeeeeeee e 32.42
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4. Add approximately 11 miles of
existing unauthorized routes as NFTS
motorized trails, as shown in Table 2.
This would bring the total NFTS
motorized trails to 163 miles.

Approximately 2 miles of motorized
trails would be classified as open for
“All Trail Class Vehicles”. The
remaining 9 miles of motorized trails
would be classified as open for

“Motorcycle only” or “Vehicles 50
inches or less in width”. The additional
NFTS motorized trails are listed below
along with the permitted vehicle class
and, if applicable, season of use.

TABLE 2—PROPOSED NFS MOTORIZED TRAIL ADDITIONS

Miles Permitted
Route ID vehicle Season of use
(length) class

PM702 ..o 0.04 | All Trail Class VEhICIES .........cccceiiiiiiiiiccice e July 10 to January 31.
RMO026 ...... 1.55 | Vehicles 50” or less in width ... July 10 to January 31.
RMO9O ..... 0.07 | All Trail Class Vehicles ............ July 10 to January 31.
RM1036 2.16 | All Trail Class Vehicles ...... Yearlong.

RM1226 0.10 | All Trail Class Vehicles .. Yearlong.

RM706 ...... 0.07 | All Trail Class Vehicles ............ Yearlong.

TC1098 ..... 0.05 | Vehicles 50” or less in width ... Yearlong.

TC1249 ..... 0.04 | All Trail Class Vehicles ............ July 10 to January 31.
TC1829 ..... 0.14 | All Trail Class Vehicles ...... July 10 to January 31.
TC319 ...... 0.12 | All Trail Class Vehicles .. Yearlong.

U29N28C 0.51 | Motorcycle only .........cccceeueee. July 10 to January 31.
U31NO2Q 0.28 | Vehicles 50” or less in width ... July 10 to January 31.
U4N12D ........ 3.38 | Vehicles 50” or less in width ... July 10 to January 31.
UOHVO1X 0.36 | Motorcycle only ...........coeueeeee. Yearlong.

UOHVO2J 0.53 | Vehicles 50” or less in width ... Yearlong.

UOHV18 ....... 0.15 | Vehicles 50” or less in width ... Yearlong.

UOHV50A ... 0.43 | Motorcycle only .........ccccceeueeee. Yearlong.

UOHV50C 0.14 | MOtOrcycle ONlY .......c.oociiiiiiiii e Yearlong.
UT29N3OHA .....cciiiiiee 0.80 | Vehicles 50” or less in Width ... July 10 to January 31.
UT29N3OHAB ......cccoevirieenene 0.25 | Vehicles 50”7 or 1ess in Width .......coooeiiiiiiinicreee e Yearlong.

Total miles .......cccoeviiiiininnne 11.16

5. Restrict use below the high-water
mark at Shasta Lake and Trinity Lake,

(within the Shasta-Trinity National
Recreation Area) to only highway legal

vehicles and provide a maximum speed
limit of 15 mph (refer to Table 3).

TABLE 3—VEHICLE CLASS ADDITIONS/PROHIBITIONS

Area

Acreage

Current Proposed
permitted permitted
vehicle vehicle
class class

Below the high-water mark at Shasta Lake and Trinity

Lake (within the Shasta-Trinity National
Area).

Varies based on water level
Recreation

Highway legal vehicles.
Speed limit not to exceed
15 mph.

Maps and tables describing in detail
both the Forest transportation system
and the proposed action can be found at
http://www.fs.fed.us/r5/shastatrinity/
news/ohv/index.shtml.

In addition, maps will be available for
viewing at: Supervisor’s Office Shasta-
Trinity National Forest, 3644 Avtech
Parkway, Redding, CA, Shasta Lake
Ranger Station, 14225 Holiday Road,
Redding, CA 96003, Weaverville Ranger
Station, P.O. Box 1190, 360 Main Street,
Weaverville, CA 96093, Hayfork Ranger
Station, P.O. Box 159, (111 Trinity
Street), Hayfork, CA 96041, Mount
Shasta Ranger Station, 204 West Alma,
Mt. Shasta, CA 96067

Responsible Official

J. Sharon Heywood, Forest
Supervisor, Shasta-Trinity National

Forest, 3644 Avtech Parkway, Redding,
CA 96002.

Nature of Decision To Be Made

The responsible official will decide
whether to adopt and implement the
proposed action, an alternative to the
proposed action, or take no action to
make changes to existing prohibitions
and allowances for public wheeled
motorized vehicle travel within the
existing NFTS and prohibit cross
country wheeled motorized vehicle
travel by the public off the designated
system. Once the decision is made, the
Forest will publish a MVUM identifying
the roads, trails and areas that are
designated for motor vehicle use. The
MVUM shall specify the classes of
vehicles and, if appropriate, the times of
year for which use is designated. Future

decisions associated with changes to the
MVUM may trigger the need for
documentation of environmental
analysis.

Scoping Process

Public participation will be especially
important at several points during the
analysis. The Forest Service will be
seeking information, comments, and
assistance from the federal, state, and
local agencies and other individuals or
organizations who may be interested in
or affected by the proposed action.

The Notice of Intent is expected to be
published in the Federal Register on
August 7, 2008.

The comment period on the proposed
action will extend 30 days from the date
the Notice of Intent is published in the
Federal Register.



46242

Federal Register/Vol. 73, No. 154 /Friday, August 8, 2008/ Notices

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by January 2009. EPA will
publish a notice of availability of the
draft EIS in the Federal Register. The
comment period on the draft EIS will
extend 45 days from the date the EPA
notice appears in the Federal Register.
At that time, copies of the draft EIS will
be distributed to interested and affected
agencies, organizations, and members of
the public for their review and
comment. It is very important that those
interested in the management of the
Shasta-Trinity National Forest
participate at that time.

The final EIS is scheduled to be
completed in July 2009. In the final EIS,
the Forest Service will respond to
comments received during the comment
period that are: within the scope of the
proposed action; specific to the
proposed action; have a direct
relationship to the proposed action; and
include supporting reasons for the
responsible official to consider.
Submission of comments in response to
the draft EIS is a prerequisite for
eligibility to appeal under the 36 CFR
part 215 regulations.

Comment Requested

This notice of intent initiates the
scoping process which guides the
development of the EIS.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft EIS will
be prepared for comment. The comment
period on the draft environmental
impact statement will be 45-days from
the date the EPA publishes the notice of
availability in the Federal Register.

At this early stage, it is important to
give reviewers notice of several court
rulings related to public participation in
the environmental review process.

First, reviewers of draft
Environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections
that could be raised at the draft
environmental impact statement stage
but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F.2d 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D.
Wis. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action

participate by the close of the 45-day
comment period so that comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them and
respond to them in the final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft EIS. Comments
may also address the adequacy of the
draft EIS or the merits of the alternatives
formulated and discussed in the
statement. Reviewers may wish to refer
to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.
Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.
(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: July 28, 2008.

J. Sharon Heywood,

Forest Supervisor.

[FR Doc. E8—-17995 Filed 8—7-08; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Forest Service
RIN 0596-AC54

Sensitive Species and Endangered
Species Act Section 7 Consultation
Policy for National Forest System Land
Management Planning Under the 2008
Planning Rule

AGENCY: Forest Service, USDA.

ACTION: Notice of issuance of interim
directive; request for comment.

SUMMARY: The Forest Service has issued
an interim directive (ID) 2670-2008-1 to
the Forest Service Manual 2670,
sections 45 and 46, to clarify sensitive
species and Endangered Species Act
policy responsibilities of Forest
Supervisors and District Rangers when
developing, amending, or revising Land
Management Plans (LMPs) under the
2008 Planning Rule, or carrying out
projects and activities consistent with
those LMPs (36 CFR part 219).

DATES: This Interim Directive is
effective August 8, 2008. Comments
must be received in writing by
September 8, 2008.

ADDRESSES: Send written comments to:
Forest Service, USDA, Attn: Director
Wildlife, Fish, Watershed, Air and Rare
Plants, Mail Stop 1121, Washington, DC
20250-1125. Comments may also be
e-mailed to: 2670_comments@fs.fed.us.
All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. Persons
wishing to inspect the comments are
encouraged to call ahead, contacting
Wayne Owen, 202—-205-1262.
FOR FURTHER INFORMATION CONTACT:
Marc Bosch, Wildlife, Fish, Watershed,
Air and Rare Plants Staff, (202) 205—
1220. The ID 2670-2008-01 is available
electronically from the Forest Service
via the World Wide Web/Internet at
http://www.fs.fed.us/im/directives and
in this notice. Single paper copies of the
amendment are also available by
contacting Marc Bosch, Threatened,
Endangered, and Sensitive Species
National Program Leader, Wildlife, Fish,
Watershed, Air and Rare Plants Staff,
(Mail Stop 1121), Forest Service, 1400
Independence Avenue, SW.,
Washington, DC 20250-1121.
Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: This
interim directive (ID) clarifies the
responsibilities of Forest Supervisors
when developing, amending, or revising
Land Management Plans (LMPs) under
the 2008 Planning Rule. This ID also
clarifies responsibilities of Forest
Supervisors and District Rangers when
approving projects and activities
consistent with those (36 CFR part 219).

The intended effect of issuing this
interim directive is to provide guidance
to those Forest Service line officers and
other agency employees who are
developing and revising LMP’s under
the 2008 Planning Rule regarding
sensitive species and Endangered
Species Act policy responsibilities.
Because of pending LMP revisions, and
to align agency policy with statutory
and regulatory responsibilities, there is
an immediate need to supersede the
existing Forest Service Manual
regarding policies that apply to such
revisions. Public comments on this
interim direction will be considered in
the development of final direction. A
comprehensive review of the entire FMS
2670 chapter is being done, and further
changes may result from that separate
effort.

The ID clarifies proper consideration
of Forest Service manual direction for
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sensitive species to reflect and align
with the direction for forest plans to be
completed under the 2008 Planning
Rule. The species diversity component
of the framework for ecological
sustainability under the 2008 Planning
Rule uses species of concern (SOC) and
species of interest (SOI) to address the
diversity requirements in the National
Forest Management Act. Species
conservation using SOC and SOI is an
integral part of the forest planning
process for Ecosystem Diversity and
Species Diversity and replaces the need
for sensitive species.

FSM 2670 chapter concerning
sensitive species remains unchanged for
LMPs not developed, amended, or
revised under the 2008 Planning Rule
and for approving projects and activities
consistent with those LMPs.

The ID also describes changes needed
because the framework for ecological
sustainability established under the
2008 Planning Rule makes a biological
evaluation for an LMP developed,
amended or revised under the 2008
Planning Rule contingent on whether
the LMP will have effects on listed
species or designated critical habitat
under the Endangered Species Act
(ESA).

Responsibilities remain unchanged
for conducting ESA section 7(a)(2)
consultation for projects and activities
that are consistent with the relevant
LMP.

Regulatory Certifications
Environmental Impact

This proposed interim directive to
Forest Service Manual 2670 clarifies
sensitive species and Endangered
Species Act policy responsibilities of
Forest Supervisors and District Rangers
when developing, amending or revising
Land Management Plans under the 2008
Planning Rule, or for carrying out
projects and activities consistent with
those LMPs (36 CFR part 219). Section
31.1b of FSH 1909.15 (57 FR 43180,
September 18, 1992) excludes from
documentation in an environmental
assessment or impact statement ‘‘rules,
regulations, or policies to establish
servicewide administrative procedures,
program processes, or instructions.” The
agency’s preliminary assessment is that
this interim action falls within this
category of actions, and that no
extraordinary circumstances exist as
currently defined which would require
preparation of an environmental impact
statement or environmental assessment.
A final determination will be made
upon adoption of the final directive.

Regulatory Planning and Review

This proposed interim directive has
been reviewed under USDA procedures
and Executive Order 12866, amended by
Executive Order 13422, Regulatory
Planning and Review. It has been
determined that this is not a significant
policy. This policy to clarify agency
direction will not have an annual effect
of $100 million or more on the economy
nor adversely affect productivity,
competition, jobs, the environment,
public health or safety, nor State or local
governments. This policy would not
interfere with an action taken or
planned by another agency nor raise
new legal or policy issues. Finally, this
action would not alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients of such
programs. Accordingly, this policy is
not subject to Office of Management and
Budget review under Executive Order
12866.

Moreover, this proposed policy has
been considered in light of Executive
Order 13272 regarding proper
consideration of small entities and the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), which
amended the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). An initial small
entities flexibility assessment has been
made and it has been determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by
SBREFA.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), which the President signed
into law on March 22, 1995, the agency
has assessed the effects of this action on
State, local, and tribal governments and
the private sector. This action would not
compel the expenditure of $100 million
or more by any State, local, or tribal
government or anyone in the private
sector. Therefore, a statement under
section 202 of the act is not required.

Controlling Paperwork Burdens on the
Public

This interim directive does not
contain any additional record-keeping
or reporting requirements associated
with the special uses program or other
information collection requirements as
defined in 5 CFR part 1320 that are not
already required by law or not already
approved for use. Accordingly, the
review provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) and its implementing

regulations at 5 CFR part 1320 do not
apply.

Dated: July 3, 2008.

Gloria Manning,
Associate Deputy Chief for National Forest
Systems.

Specific changes to the manual text
include adding new paragraphs 7 and 8
to section 2670.45 and adding new
paragraph 6 to section 2670.46.

2670.45—Forest Supervisors

7. When developing, amending or
revising Land Management Plans (LMP)
under the 2008 Planning Rule (36 CFR
part 219; see also FSM 1921.73, and
FSH 1909.12) and approving a project of
activity consistent with those LMPs, do
not apply guidance contained in this
chapter (FSM 2670) that pertains to
sensitive species.

8. Approval of an LMP, amendment,
or revision developed under the 2008
Planning Rule is an action that typically
will have no effect on listed species or
designated critical habitat under the
Endangered Species Act (ESA).
However, an LMP, amendment or
revision is itself not an action within the
meaning of the ESA. Do not apply
guidance contained in this chapter
(FSM 2670) that pertains to conducting
a biological assessment unless the LMP,
amendment, or revision may have an
effect on threatened or endangered
species or is likely to jeopardize the
continued existence of a proposed
species, or will result in the destruction
or adverse modification of designated or
proposed critical habitat (FSM 2670.31).
Collaboration with the Fish and Wildlife
Service and NOAA Fisheries under
section 7(a)(1) on the LMP for the
conservation of endangered and
threatened species is appropriate.
Continue coordination of projects and
activities with state and federal
agencies, groups, and individuals
interested in species diversity. When
developing and approving projects or
activities, ensure they are consistent
with LMP components for ecosystem
and species diversity, species-of-
concern and/or species-of-interest.

2670.46—District Rangers

6. When developing and approving
projects or activities consistent with an
LMP developed, amended or revised
under the 2008 Planning Rule (36 CFR
part 219; see also FSM 1921.73 and FSH
1909.12), do not apply guidance
contained in this chapter (FSM 2670)
that pertains to sensitive species.
Continue coordination of projects and
activities with state and federal
agencies, groups, and individuals
interested in species diversity. When
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developing and approving projects or
activities, ensure they are consistent
with LMP components for ecosystem
and species diversity, species-of-
concern and/or species-of-interest.

[FR Doc. E8-18283 Filed 8—7—08; 8:45 am]
BILLING CODE 3410-11-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the Procurement
List.

SUMMARY: This action adds to the
Procurement List products and services
to be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

DATES: Effective Date: September 7,
2008.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Kimberly M. Zeich, Telephone: (703)
603—7740, Fax: (703) 603-0655, or
e-mail CMTEFedReg@jwod.gov.
SUPPLEMENTARY INFORMATION: The
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notice on May 9 (73 FR
26362), June 6 (73 FR 32286), June 16
(73 FR 33972) and June 20, 2008 (73 FR
35118) of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the products and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the

products and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List.

End of Certification

Accordingly, the following products
and services are added to the
Procurement List:

Products

Aircraft Assembly Parts

NSN: 1560-00-870-1656—Cover Access,

NSN: 1560-00—-875-6001—Support,
Structural,

NSN: 1560-01-114—0870—Bracket
Assembly,

NSN: 1560-01-153-9682—Weather Strip,

NSN: 5365-00-159-3781—Shim,

NSN: 5365-00-159-3792—Shim.

NPA: The Lighthouse for the Blind, Inc.
(Seattle Lighthouse), Seattle, WA.

Coverage: C-List for the requirement of the
Defense Supply Center Richmond,
Richmond, VA.

Contracting Activity: Defense Supply Center
Richmond, Richmond, VA.

Dispenser, Tape

NSN: 7520-00-NIB—1882—Package Sealing.

NPA: Cincinnati Association for the Blind,
Cincinnati, OH.

Coverage: A-List for the total Government
requirements as specified by the General
Services Administration.

SKILCRAFT Bath & Shower Scrubber & Refill

NSN: M.R. 1101—SKILCRAFT Bath &
Shower Scrubber,

NSN: M.R. 1102—SKILCRAFT Bath &
Shower Scrubber (Refill).

NPA: Industries for the Blind, Inc., West
Allis, WI.

Contracting Activity: Defense Commissary
Agency (DeCA), Fort Lee, VA.

Sponge, Cellulose Heavy Duty Scrubber

NSN: 7920—-00-NIB-0466.

NPA: Mississippi Industries for the Blind,
Jackson, MS.

Coverage: B-List for the broad Government
requirements as specified by the General
Services Administration.

Contracting Activity: General Services
Administration, Southwest Supply
Center, Fort Worth, TX.

Portfolio, Clear Front Report Cover w/Prongs

NSN: 7510—-00-NIB—-0811—Black with
prongs,

NSN: 7510-00-NIB-081 2—Light Blue with
prongs,

NSN: 7510-00-NIB-0813—Red with prongs,

NSN: 7510-00-NIB-0814—Dark Green with
prongs.

NPA: Susquehanna Association for the Blind
and Visually Impaired, Lancaster, PA.

Coverage: A-List for the total Government
requirements as specified by the General
Services Administration.

Services

Service Type/Location: Administrative
Support Services, Caribbean National
Forest, E]l Portal Rain Forest Center, Rio
Grande, PR.

NPA: The Corporate Source, Inc., New York,
NY.

Contracting Activity: U.S. Department of
Agriculture, Forest Service Cherokee,
National Forests—Tennessee, Cleveland,
TN.

Service Type/Location: Base Supply Center,
Naval Surface Warfare Center, Crane
Division, Crane, IN.

NPA: L.C. Industries For The Blind, Inc.,
Durham, NC.

Contracting Activity: Fleet and Industrial
Supply Center (FISC), Norfolk, VA.

Service Type/Location: Custodial Services,
Senate Employee Child Care Center, 321
Massachusetts Avenue, NE., Washington,
DC.

NPA: Melwood Horticultural Training
Center, Upper Marlboro, MD.

Contracting Activity: The Architect of the
Capitol, AOC Procurement Division,
Washington, DC.

Service Type/Location: Document
Destruction, U.S. Army Corps of
Engineers (USACE), Albuquerque
District, 4101 Jefferson Plaza, NE.,
Albuquerque, NM.

NPA: Adelante Development Center, Inc.,
Albuquerque, NM.

Contracting Activity: U.S. Army Corps of
Engineers, Albuquerque, NM.

Service Type/Location: Document
Destruction, U.S. Army Corps of
Engineers (USACE), Albuquerque
District, 4101 Jefferson Plaza, NE.,
Albuquerque, NM.

NPA: Adelante Development Center, Inc.,
Albuquerque, NM.

Contracting Activity: U.S. Army Corps of
Engineers, Albuquerque, NM.

Service Type/Location: Hospital
Housekeeping Services, Baltimore VA
Medical Center, 10 North Green Street,
Baltimore, MD.

NPA: Lakeview Center, Inc., Pensacola, FL.

Contracting Activity: Veterans Affairs
Maryland Health Care System,
Baltimore, MD.

Service Type/Location(s):

Laundry Services, Clement J. Zablocki
Veterans Affairs Medical Center, 5000
West National Avenue, Milwaukee, WI.

Laundry Services, North Chicago Veterans
Affairs Medical Center, 3001 Green Bay
Road, North Chicago, IL.

NPA: Goodwill Industries of Southeastern
Wisconsin, Inc., Milwaukee, WI.

Contracting Activity: Department of Veterans
Affairs, Great Lakes Network—Contract
Service Center, Milwaukee, WI.

Service Type/Location: MailRoom
Operations, Fort Knox, Fort Knox, KY.

NPA: Employment Source, Inc., Fayetteville,
NC.
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Contracting Activity: U.S. Army Armor
Center & Fort Knox, Fort Knox, KY.

Service Type/Location: MailRoom
Operations, Internal Revenue Service,
880 Front Street, San Diego, CA.

NPA: ServiceSource, Inc., Alexandria, VA
(PRIME Contractor).

NPA: Goodwill Industries of Southern
California, Los Angeles, CA (Sub-
Contractor).

Contracting Activity: U.S. Department of the
Treasury, Internal Revenue Service
Headquarters, Oxon Hill, MD.

Service Type/Location: MailRoom
Operations, United States Coast Guard,
Integrated Support Command (ISC),
Alameda Mail Center, Alameda, CA.

NPA: Pacific Coast Community Services,
Richmond, CA.

Contracting Activity: U.S. Coast Guard—
Alameda, Alameda, CA.

Service Type/Location: Recycling Service (6
Locations)

Public Works Department (PWD)
Washington, Washington, DC.

PWD Patuxent River, Patuxent River, MD.

PWD North Potomac, Bethesda, MD.

PWD Annapolis, Annapolis, MD.

PWD South Potomac, Indian Head, MD,
and Dahlgren, VA.

PWD Quantico, Quantico, VA.

NPA: Melwood Horticultural Training
Center, Upper Marlboro, MD.

Contracting Activity: Naval Facilities
Acquisition Command (NAVFAC)—
Washington, Washington, DC.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

Patrick Rowe,

Deputy Executive Director.

[FR Doc. E8—18363 Filed 8—7—-08; 8:45 am]|
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List
product(s) and/or service(s) to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete product(s) and/or service(s)
previously furnished by such agencies.
Comments Must Be Received On or
Before: September 7, 2008.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,

1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION OR TO SUBMIT
COMMENTS CONTACT: Kimberly M. Zeich,
Telephone: (703) 603-7740, Fax: (703)
603—0655, or e-mail
CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a)(2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice for each product or service will
be required to procure the product and
services listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the product and services to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the product and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following product and services
are proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Product

Coffee, Roasted, 39-0z Resealable Pouch

NSN: 8955-01-E60—-8859—S & D,

NSN: 8955-01-E61-3689—Sara Lee,

NSN: 8955-01-E61-3688—Maxwell House.

NPA: CW Resources, Inc., New Britain, CT.

Contracting Activity: Defense Logistic
Agency, Defense Supply Center
Philadelphia, Philadelphia, PA.

Coverage: C-List for the Government
requirement of the Defense Supply
Center Philadelphia, Philadelphia, PA.

Services

Service Type/Location:

Combined Facilities Maintenance

Armed Forces Reserve Center, 251 Rudy
Chase Drive, Glenville, NY.

Naval & Marine Corps Reserve Center,

439 Paul Road, Rochester, NY.

Naval & Marine Corps Reserve Center,
3 Porter Avenue, Buffalo, NY.

Naval Reserve Center Syracuse, 5803 East
Molloy Road, Mattydale, NY.

NPA: Human Technologies Corporation,
Utica, NY.

Contracting Activity: Department of the Navy,
U.S. Fleet Forces Command, Norfolk,
VA.

Service Type/Location:

Janitorial Services

Marine Corps Base Hawaii, Basewide,
Kaneohe Bay, HI.

NAVMAG Lualualei, Basewide, Waianae,
HI.

NCTAMS, Naval Computer and
Telecommunications Area Master,
Wahiawa, HI.

Kalaeloa Air Station, Basewide, Kalaeloa,
HI.

Iroquois Point Housing, Basewide, Iroquois
Point, HI.

NAVMAG West LOCH, Basewide,
Waianae, HI.

Camp Catlin, Basewide, Kailua, HI.

Moanalua Terrace, US Navy Moanalua
Terrace, Moana Terrace, HI.

Ford Island, Naval Air Station, Ford Island
Pearl Harbor, Honolulu, HI.

NPA: Opportunities for the Retarded, Inc.,
Wahiawa, HI.

Contracting Activity: Department of the Navy,
NAVFAC Engineering Command, Pearl
Harbor, HI.

Patrick Rowe,
Deputy Executive Director.

[FR Doc. E8-18364 Filed 8-7-08; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and Opportunity for
Public Comment.

Pursuant to Section 251 of the Trade
Act of 1974 (19 U.S.C. 2341 et seq.), the
Economic Development Administration
(EDA) has received petitions for
certification of eligibility to apply for
Trade Adjustment Assistance from the
firms listed below. EDA has initiated
separate investigations to determine
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whether increased imports into the
United States of articles like or directly
competitive with those produced by

each firm contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a

decrease in sales or production of each
petitioning firm.

LisT oF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT
ASSISTANCE
[7/1/2008 through 7/31/2008]

Firm Address Dat%f‘gﬁﬁgted Products
Springs Window Fashions, LLC ..... 8601 State Route 405, Mont- 7/15/2008 | Horizontal mini blinds.
gomery, PA 17752.
Eyelet Crafters INC .....cccecvvvveernnne 2712 South Main Street, Water- 7/15/2008 | Bottle closures, caps, jar covers, valve domes, col-
bury, CT 06723. lars, caps, barrels and refill tubes.
Specialty Screw Corporation .......... 2801 Huffman Blvd., Rockford, IL 7/11/2008 | Metal cold headed products, such as screws, bolts,
61103-3906. and fasteners.
Octagon Systems Corporation ....... 7403  Church  Ranch  Blvd, 7/8/2008 | Printed circuit boards and computers specially de-
Westminister, CO 80021. signed for use in harsh environments.
H&H Meat Products, Inc ................ P.O. Box 358, Mercedes, TX 7/9/2008 | Processes beef for the retail beef industry.
78570.
Mohawk Finishing Products ........... 22 South Center Street, Hickory, 7/24/2008 | Touch-up and repair products that are used in the
NC 28602. furniture and cabinet industries.
J.F. Dubberly .......ccocvrviiiiiiiinene 214 Vernonburg Avenue, Savan- 7/1/2008 | Grades shrimp, processes, packs and ships to
nah, GA 31419. wholesale and retail markets.
B. Walter & Company, Inc ............. 655 Factory St., Wabash, IN 7/16/2008 | Wood parts and metal hardware for the furniture in-
46992-3213. dustry.
Inola Casting Works, Inc ................ P.O.B. 969, Inola, OK 74036 ......... 7/10/2008 | Lapel jewelry and assorted base metal novelties.
Necedah Screw Machine Products, | 1301 Precision Parkway, Necedah, 7/18/2008 | Designs, manufactures, finishes and assembles pre-
Inc. WI 54646. cision turned metal screws, parts and assemblies
out of brass, steel and aluminum.
Vantage Technology, Inc ............... 1000 West 8th Street, Vancouver, 7/1/2008 | MSM, (methylsulfonylmethane), trademarked Opti
WA 98660. MSM, tablets and powder for human nutrition,
cosmetic formulas, equine nutrition and industrial
applications.
Safety Speed Cut Mfg. Co. Inc ...... 13943 Lincoln Street NE., Ham 7/16/2008 | Woodworking equipment such as vertical panel
Lake, MN 55304—4611. saws and other machines.
Keeters Meat Company, LLC ........ P.O. Box 41, Tulia, TX 79088 ....... 7/21/2008 | Sausage of beef and pork.
Manufactured Assemblies Corpora- | 7484 Webster St, Dayton, OH 7/23/2008 | Custom cable assemblies, wire harnesses, and elec-
tion. 45414. trical/mechanical assemblies.
Empirical Systems Aerospace, LLC | P.O. Box 595, Pismo Beach, CA 7/11/2008 | Design, analysis, manufacturing and testing for new
93448. concept products.
Any party having a substantial DEPARTMENT OF COMMERCE East 4th Street, Bethlehem; Site 2 (96

interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Office of Performance
Evaluation, Room 7009, Economic
Development Administration, U.S.
Department of Commerce, Washington,
DC 20230, no later than ten (10)
calendar days following publication of
this notice. Please follow the procedures
set forth in Section 315.9 of EDA’s final
rule (71 FR 56704) for procedures for
requesting a public hearing. The Catalog
of Federal Domestic Assistance official
program number and title of the
program under which these petitions are
submitted is 11.313, Trade Adjustment
Assistance.

Dated: August 4, 2008.
William P. Kittredge,
Program Officer for TAA.
[FR Doc. E8—18295 Filed 8-7-08; 8:45 am]|
BILLING CODE 3510-24-P

Foreign-Trade Zones Board
[Docket 42-2008]

Foreign-Trade Zone 272—Lehigh and
Northampton Counties, PA;
Application for Expansion

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Lehigh Valley Economic
Development Corporation, grantee of
Foreign-Trade Zone 272, requesting
authority to expand its zone to include
an additional site in Northampton
County, Pennsylvania. The application
was submitted pursuant to the
provisions of the FTZ Act, as amended
(19 U.S.C. 81a—81u), and the regulations
of the Board (15 CFR Part 400). It was
formally filed on August 1, 2008.

FTZ 272 was approved by the Board
on April 5, 2007 (Board Order 1502, 72
FR 18960, 4/16/07). The general-
purpose zone currently consists of the
following sites: Site 1 (727 acres)—
Lehigh Valley Industrial Park VII, 1805

acres)—Arcadia East Industrial Park,
intersection of Route 512 and Silver
Crest Road, East Allen Township; Site 3
(83 acres)—Arcadia West Industrial
Park, intersection of I-78 and Route 863,
Weisenberg Township; Site 4 (226
acres)—West Hills Business Center,
intersection of I-78 and Route 863,
Weisenberg Township; Site 5 (399
acres)—Boulder Business Center,
intersection of Boulder Drive and
Industrial Blvd., Breinigsville (Upper
Macungie Township); Site 6 (183
acres)—Lehigh Valley West Corporate
Center, intersection of Nestle Way and
Schantz Road, Breinigsville (Upper
Macungie Township); and Site 7 (213
acres)—within the LogistiCenter, 4950
Hanoverville Road, Bethlehem (Lower
Nazareth Township).

The applicant is now requesting to
expand the zone to include an
additional site in Northampton County:
Proposed Site 8 (163 acres)—at the
Prologis 33 warehouse facility, located
at 3819 and 3850 ProLogis Parkway,
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Northampton County. The site is owned
by ProLogis. The site will provide
warehousing and distribution services
to area businesses. No specific
manufacturing authority is being
requested at this time. Such requests
would be made to the Board on a case-
by-case basis.

In accordance with the Board’s
regulations, Kathleen Boyce of the FTZ
Staff is designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address listed
below. The closing period for their
receipt is October 7, 2008. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to October 22, 2008).

A copy of the application and
accompanying exhibits will be available
for public inspection at at the Lehigh
Valley Economic Development
Corporation, 2158 Avenue C, Suite 200,
Bethlehem, Pennsylvania 18017; and
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230.

For further information, contact
Kathleen Boyce at
Kathleen_Boyce@ita.doc.gov or (202)
482—-1346.

Dated: August 4, 2008.
Andrew McGilvray,
Executive Secretary .
[FR Doc. E8—18343 Filed 8—-7-08; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Judges Panel of the Malcolm Baldrige
National Quality Award

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of closed meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.
2, notice is hereby given that the Judges
Panel of the Malcolm Baldrige National
Quality Award will meet Thursday,
September 11, 2008. The Judges Panel is
composed of twelve members
prominent in the fields of quality,
innovation, and performance excellence
and appointed by the Secretary of

Commerce. The purpose of this meeting
is to review applicant consensus scores
and select applicants for site visit
review. The applications under review
by Judges contain trade secrets and
proprietary commercial information
submitted to the Government in
confidence.

DATES: The meeting will convene
September 11, 2008 at 8 a.m. and
adjourn at 5 p.m. on September 11,
2008. The entire meeting will be closed.
ADDRESSES: The meeting will be held at
the National Institute of Standards and
Technology, Administration Building,
Lecture Room A, Gaithersburg,
Maryland 20899.

FOR FURTHER INFORMATION CONTACT: Dr.
Harry Hertz, Director, National Quality
Program, National Institute of Standards
and Technology, Gaithersburg,
Maryland 20899, telephone number
(301) 975-2361.

SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on March
4, 2008, that the meeting of the Judges
Panel will be closed pursuant to Section
10(d) of the Federal Advisory
Committee Act, 5 U.S.C. app. 2, as
amended by Section 5(c) of the
Government in the Sunshine Act, Public
Law 94—409. The meeting, which
involves examination of Award
applicant data from U.S. companies and
other organizations and a discussion of
this data as compared to the Award
criteria in order to recommend site
visits for potential Award recipients,
may be closed to the public in
accordance with Section 552b(c)(4) of
Title 5, United States Code, because the
meetings are likely to disclose trade
secrets and commercial or financial
information obtained from a person
which is privileged or confidential.

Dated: July 31, 2008.
James M. Turner,
Deputy Director.
[FR Doc. E8-18340 Filed 8—7—08; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No.: 080626787-8961—-02]

RIN 0648-ZB96

Availability of Grants Funds for Fiscal
Year 2009

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Notice.

SUMMARY: NOAA publishes this notice
to change the full proposal submission
deadline for the solicitation “Bay
Watershed Education and Training (B—
WET) Hawaii Program,” to August 29,
2008 to give the public more time to
respond. The solicitation, which was
originally announced in the Federal
Register on July 11, 2008, gave a
proposal due date of August 15, 2008.

DATES: Proposals must be submitted no
later than 5:59 p.m., Hawaii Time,
August 29, 2008.

ADDRESSES: Full proposal application
packages should be submitted through
Grants.gov APPLY. The standard NOAA
funding application package is available
at www.grants.gov.

If an applicant does not have Internet
access, hard copies with original
signatures may be sent to: NOAA Pacific
Services Center, 737 Bishop Street,
Suite 1550, Honolulu, Hawaii 96813,
ATTN: Stephanie Bennett. Applicants
submitting hard copy applications must
submit one (1) hard copy of the entire
application package, a CD copy of the
package, including all forms with
original signatures. Any proposal
packages received after the August 29,
2009, submission deadline will not be
accepted.

FOR FURTHER INFORMATION CONTACT: For
administrative or technical issues,
contact Stephanie Bennett at 808—522—
7481 (phone) or by e-mail at
Stephanie.Bennett@noaa.gov.

SUPPLEMENTARY INFORMATION: NOAA
publishes this notice to change the full
proposal submission deadline for the
solicitation ‘“Bay Watershed Education
and Training (B-WET) Hawaii Program”
announced in the Federal Register on
July 11, 2008 (73 FR 40052). The
deadline for full submissions is changed
from August 15, 2008 to August 29,
2008 to give the public more time to
respond. All other requirements for this
solicitation remain the same.

Limitation of Liability

In no event will NOAA or the
Department of Commerce be responsible
for proposal preparation costs if this
program is cancelled because of other
agency priorities. Publication of this
announcement does not oblige NOAA to
award any specific project or to obligate
any available funds. Applicants are
hereby given notice that funding for the
Fiscal Year 2009 program is contingent
upon the availability of Fiscal Year 2009
appropriations.
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Universal Identifier

Applicants should be aware they are
required to provide a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number during the
application process. See the October 30,
2002, Federal Register (67, FR 66177)
for Additional information.
Organizations can receive a DL]NS
number at no cost by calling the
dedicated toll-free DLTNS Number
request line at 1-866—705-5711 or via
the Internet at http://
www.dunandbradstreet.com.

National Environmental Policy Act
(NEPA)

NOAA must analyze the potential
environmental impacts, as required by
the National Environmental Policy Act
(NEPA), for applicant projects or
proposals which are seeking NOAA
federal funding opportunities. Detailed
information on NOAA compliance with
NEPA can be found at the following
NOAA NEPA Web site: http://
www.nepa.noaa.gov/, including our
NOAA Administrative Order 216—6 for
NEPA, http://www.nepa.noaa.gov/
NAO216_6_TOC.pdf, and the Council
on Environmental Quality
implementation regulations,http://
ceq.eh.doe.gov/nepa/regs/ceq/
toc_ceq.htm. Consequently, as part of an
applicant’s package, and under their
description of their program activities,
applicants are required to provide
detailed information on the activities to
be conducted, locations, sites, species
and habitat to be affected, possible
construction activities, and any
environmental concerns that may exist
(e.g., the use and disposal of hazardous
or toxic chemicals, introduction of non-
indigenous species, impacts to
endangered and threatened species,
aquaculture projects, and impacts to
coral reef systems). In addition to
providing specific information that will
serve as the basis for any required
impact analyses, applicants may also be
requested to assist NOAA in drafting of
an environmental assessment, if NOAA
determines an assessment is required.
Applicants will also be required to
cooperate with NOAA in identifying
feasible measures to reduce or avoid any
identified adverse environmental
impacts of their proposal. The failure to
do so shall be grounds for not selecting
an application. In some cases if
additional information is required after
an application is selected, funds can be
withheld by the Grants Officer under a
special award condition requiring the
recipient to submit additional
environmental compliance information
sufficient to enable NOAA to make an

assessment on any impacts that a project
may have on the environment. The
Department of Commerce Pre-award
Notification Requirements for Grants
and Cooperative Agreements contained
in the Federal Register notice of
October 1, 2001 (66 FR 49917), as
amended by the Federal Register notice
published on: October 30, 2002 (67 FR
66109); December 30, 2004 (69 FR
78389); and February 11, 2008 (73 FR
7696) are applicable to this solicitation.

Paperwork Reduction Act

This document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA). The
use of Standard Forms 424, 424A, 424B,
SF-LLL, and CD 346 has been approved
by the Office of Management and
Budget (OMB) under the respective
control numbers 0348—-0043, 0348—-0044,
0348-0040, 0348-0046, and 0605—-0001.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA unless that
collection of information displays a
currently valid OMB control number.

Executive Order 12866

This notice has been determined to be
not significant for purposes of Executive
Order 12866.

Executive Order 13132 (Federalism)

It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Administrative Procedure Act/
Regulatory Flexibility Act

Prior notice and an opportunity for
public comment are not required by the
Administrative Procedure Act or any
other law for rules concerning public
property, loans, grants, benefits, and
contracts (5 U.S.C. 553(a)(2)). Because
notice and opportunity for comment are
not required pursuant to 5 U.S.C. 553 or
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared.

Dated: July 31, 2008.
William Corso,

Deputy Assistant Administrator for Ocean
Services and Coastal Zone Management.

[FR Doc. E8—-18000 Filed 8—7-08; 8:45 am]
BILLING CODE 3510-JE-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Department of Defense Wage
Committee

AGENCY: Department of Defense.
ACTION: Notice of closed meetings.

SUMMARY: Pursuant to the provisions of
section 10 of Public Law 92-463, the
Federal Advisory Committee Act, notice
is hereby given that closed meetings of
the Department of Defense Wage
Committee will be held on Tuesday,
August 12, 2008; Tuesday, August 26,
2008; Tuesday, September 9, 2008;
Tuesday, October 7, 2008; Tuesday,
October 21, 1008; Tuesday, November 4,
2008; Tuesday, November 18, 2008;
Tuesday, December 2, 2008; Tuesday,
December 16, 2008; and Tuesday,
December 30, 2008, at 10 a.m. in Room
A101, 1400 Key Boulevard, Rosslyn,
Virginia.

FOR FURTHER INFORMATION CONTACT:
Additional information concerning the
meetings may be obtained by writing to
the Chairman, Department of Defense
Wage Committee, 4000 Defense
Pentagon, Washington, DC 20301-4000.
SUPPLEMENTARY INFORMATION: Under the
provisions of section 10(d) of Public
Law 92-463, the Department of Defense
has determined that the meetings meet
the criteria to close meetings to the
public because the matters to be
considered are related to internal rules
and practices of the Department of
Defense and the detailed wage data to be
considered were obtained from officials
of private establishments with a
guarantee that the data will be held in
confidence.

However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee’s attention.

Dated: August 1, 2008.

Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. E8—18241 Filed 8-7-08; 8:45 am]|
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Veterans’ Advisory Board on Dose
Reconstruction

AGENCY: Department of Defense, Defense
Threat Reduction Agency.

ACTION: Notice of Advisory Board
Meeting.
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SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (5 U.S.C., Appendix, as amended)
and the Sunshine in the Government
Act 0of 1976 (5 U.S.C. 552b, as amended)
the Defense Threat Reduction Agency
(DTRA) and the Department of Veterans
Affairs (VA) announce the following
advisory board meeting of the Veterans’
Advisory Board on Dose Reconstruction
(VBDR).

DATES: Wednesday, September 10, 2008,
from 8:30 a.m.—11:30 a.m. and 1:30-5
p-m. with a public comment session
from 11:30 a.m.—12:30 p.m.; and
Thursday, September 11, 2008, from
8:30 a.m.—9:05 and 10:05 a.m.—12:15
p.m., with a public comment session
from 9:05 a.m.—10:05 a.m.

ADDRESSES: Westin Baltimore
Washington Airport, Crossland
BallRoom, 1110 Old Elkridge Landing
Road, Linthicum Heights, MD 21090.
FOR FURTHER INFORMATION CONTACT: The
Veterans’ Advisory Board on Dose
Reconstruction toll free at 1-866—657—
VBDR (8237). Additional information
may be found at http://vbdr.org.
SUPPLEMENTARY INFORMATION:

Purpose of Meeting: To obtain, review
and evaluate information related to the
Board mission to provide guidance and
oversight of the dose reconstruction and
claims compensation programs for
veterans of U.S.-sponsored atmospheric
nuclear weapons tests from 1945-1962;
veterans of the 1945—-1946 occupation of
Hiroshima and Nagasaki, Japan; and
veterans who were prisoners of war in
those regions at the conclusion of World
War II. In addition, the advisory board
will assist the VA and DTRA in
communicating with the veterans.

Meeting Agenda: On Wednesday, the
meeting will open with an introduction
of the Board. The following briefings
will be presented: “Update on Nuclear
Test Personnel Review (NTPR) Dose
Reconstruction Program” by Dr. Paul
Blake; and “VA Radiation Claims
Compensation Program for Veterans” by
Mr. Thomas Pamperin. In addition, the
four subcommittees established during
the inaugural VBDR session will report
on their activities since April 2008. The
subcommittees are the ‘“Subcommittee
on DTRA Dose Reconstruction
Procedures”, the “‘Subcommittee on VA
Claims Adjudication Procedures”, the
“Subcommittee on Quality Management
and VA Process Integration with DTRA
Nuclear Test Personnel Review
Program”, and the “Subcommittee on
Communication and Outreach.”

On Thursday, the Board will discuss
future business and meeting dates.

Meeting Accessibility: Pursuant to 5
U.S.C. 552b, as amended, and 41 CFR

102-3.140 through 102-3.165, and the
availability of space this meeting is
open to the public. Seating is limited by
the size of the meeting Room. All
persons must sign in legibly at the
registration desk.

Written Statements: Pursuant to 41
CFR 102-3.105(j) and 102-3.140(c),
interested persons may submit a written
statement for consideration by the
Veterans’ Advisory Board on Dose
Reconstruction. Written statements
should be no longer than two type-
written pages and must address: The
issue, discussion, and recommended
course of action. Supporting
documentation may also be included as
needed to establish the appropriate
historical context and to provide any
necessary background information.

Individuals submitting a written
statement must submit their statement
to the Board at 7910 Woodmont Ave.,
Suite 400, Bethesda, MD 20814—3095, at
any point; however, if a written
statement is not received at least 10
calendar days prior to the meeting,
which is the subject of this notice, then
it may not be provided to or considered
by the Veterans’ Advisory Board on
Dose Reconstruction until its next open
meeting.

The Chairperson will review all
timely submissions with the Designated
Federal Officer, and ensure they are
provided to members of the Veterans’
Advisory Board on Dose Reconstruction
members before the meeting that is the
subject of this notice. After reviewing
the written comments, the Chairperson
and the Designated Federal Officer may
choose to invite the submitter of the
comments to orally present their issue
during an open portion of this meeting
or at a future meeting.

The Chairperson, in consulting with
the Designated Federal Officer, may, if
desired, allot a specific amount of time
for members of the public to present
their issues for review and discussion
by the Veterans’ Advisory Board on
Dose Reconstruction.

Public Comments: The September 10—
11, 2008 meeting is open to the public,
approximately one hour each day will
be reserved for public comments on
issues related to the task of the Veterans’
Advisory Board on Dose Reconstruction,
and speaking time will be assigned on
a first-come, first-served basis. The
amount of time per speaker will be
determined by the number of requests
received, but is nominally five minutes
each. All persons who wish to speak at
the meeting must sign in legibly at the
registration desk. Questions from the
public will not be considered during
this period. Speakers who wish to
expand on their oral statements are

invited to submit a written statement to
the Veterans’ Advisory Board on Dose
Reconstruction at 7910 Woodmont Ave.,
Suite 400, Bethesda, MD 20814—3095.

Dated: August 1, 2008.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. E8-18240 Filed 8-7-08; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Public Hearing for the Draft
Supplemental Environmental Impact
Statement for Developing Homeport
Facilities for Three Nimitz-Class
Aircraft Carriers in Support of the U.S.
Pacific Fleet

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act (NEPA) of 1969, as implemented by
the Council on Environmental Quality
Regulations (40 Code of Federal
Regulations Parts 1500-1508 the U.S.
Department of the Navy (Navy) has
prepared and filed with the U.S.
Environmental Protection Agency (EPA)
a Draft Supplemental Environmental
Impact Statement (SEIS) for Developing
Homeport Facilities for Three Nimitz-
Class (CVN) Aircraft Carriers in Support
of the U.S. Pacific Fleet on August 8,
2008. The Draft SEIS has been prepared
to update the analyses contained in the
1999 Final Environmental Impact
Statement (the 1999 FEIS) for
Developing Homeport Facilities for
Three Nimitz-Class Aircraft Carriers in
Support of the U.S. Pacific Fleet.

The SEIS analyzes information that
was not available at the time the 1999
FEIS was completed, and focuses on
potentially significant new
circumstances or information relevant to
environmental conditions that have
emerged since the 2000 Record of
Decision (2000 ROD) for the 1999 FEIS.
Information or circumstances that have
not changed significantly since the 2000
ROD are not re-examined in the SEIS.

A public hearing will be held to
provide information and receive oral
and written comments on the Draft
SEIS. Federal, state, and local agencies
and interested individuals are invited to
be present or represented at the hearing.
DATES AND ADDRESSES: The public
hearing will be held on September 3,
2008. The hearing will consist of an
open house information session from 3
p.m. to 6 p.m. and a formal public
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hearing from 6 p.m. to 9 p.m. Navy
representatives will be available at the
open house information session to
answer questions about the proposal
and the Draft SEIS analyses. The open
house and public hearing will be held
at: Coronado Community Center,
Nautilus Room, 1845 Strand Way,
Coronado, CA 92118.

FOR FURTHER INFORMATION CONTACT: SEIS
Project Manager, Naval Facilities
Engineering Command Southwest, 2730
McKean Street, Building 291, San Diego,
CA 92136, telephone: 619-556—8509.

SUPPLEMENTARY INFORMATION: The Navy
has filed the Draft SEIS for Developing
Homeport Facilities for Three Nimitz-
Class Aircraft Carriers in Support of the
U.S. Pacific Fleet with the EPA in
accordance with the requirements of the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. Sections
4321-4345) and its implementing
regulations (40 CFR Parts 1500—1508).
The Navy is the lead agency for the
Proposed Action.

A Notice of Intent for the SEIS was
published in the Federal Register on
October 18, 2007 (Volume 72, Number
201, Pages 59084-59085), which
specified that scoping comments must
submitted on or before November 19,
2007. In response to local wildfires in
the San Diego area, the Navy extended
the normal 30-day scoping period. A
second notice was published in the
Federal Register Volume 72, 6 Number
218, Page 63891 on November 13, 2007,
indicating that the public comment
period had been extended through
December 3, 2007 for a total of 47 days.

The Proposed Action from the 1999
FEIS has been implemented except for
some minor infrastructure upgrades,
some of which were not required at the
time of the FEIS. Therefore, the Navy
proposes to implement those minor
infrastructure upgrades in order to meet
current Navy requirements.

The Navy’s analysis of the existing
CVN homeport facilities and
infrastructure at Naval Air Station North
Island (NASNI) in Coronado, California,
included a summary of specific
construction projects needed to satisfy
the requirements set out in the Naval
Sea Systems Command and Naval
Facilities Engineering Command
guidance documents and Anti-
Terrorism/Force Protection (AT/FP)
guidance documents. These proposed
minor infrastructure upgrades to Berth
LIMA are analyzed in the SEIS and
include: A fendering system, mooring
bollards, a CVN security building and
AT/FP improvements, as well as the
installation of information systems,
electrical and mechanical utility

upgrades, paving, drainage, and site
improvements.

There are no practical alternatives to
these requirements, as current
guidelines require these features for a
homeport berth. Consequently, no
alternatives to the minor infrastructure
upgrades are discussed.

The primary focus of the SEIS is
vehicular traffic and traffic-related
issues in the vicinity of NASNI
including evaluating the effectiveness of
traffic mitigation measures implemented
pursuant to the 2000 ROD. The SEIS
also addresses potential environmental
impacts to air quality, noise levels,
biological resources, and marine water
resources associated with the minor
CVN berth infrastructure improvements
at NASNI, and public scoping
comments related to shoreline erosion
along First Street in the City of
Coronado.

The Draft SEIS has been distributed to
various Federal, State, and local
agencies, as well as other interested
individuals and organizations. In
addition, copies of the Draft SEIS have
been made available for public review at
the following repositories:

1. Chula Vista Library, Civic Center
Branch, 365 F Street, Chula Vista CA
91910;

2. Coronado Public Library, 640
Orange Avenue, Coronado, CA 92118;

3. National City Public Library, 1401
National City Blvd., National City, CA
91950;

4. San Diego County Library, Imperial
Beach Branch, 810 Imperial Beach
Blvd., Imperial Beach, CA 91932;

5. San Diego Public Library, 820 E
Street, San Diego, CA 92101;

6. San Diego Public Library, Point
Loma/Hervey Branch Library, 3701
Voltaire St., San Diego, CA 92107-1606.

The Draft SEIS is also available
electronically on the project Web site
http://www.nimitzcarriersseis.com.
Copies of the Draft SEIS or Executive
Summary may be requested, and
comments on the Draft SEIS may be
submitted, via the Web site. Federal
state, and local agencies, and other
interested parties, are invited and
encouraged to be present or represented
at the public hearing. To ensure the
accuracy of the record, all statements
presented orally at the public hearing
should be submitted in writing. All
comments will become part of the
public record and substantive comments
will be responded to in the Final SEIS.

Equal weight will be given to oral and
written statements. Persons wishing to
speak will be required to sign in. In the
interest of available time, and to ensure
all who wish to give an oral statement
at the public hearings have the

opportunity to do so, each speaker’s
comments will be limited to three
minutes. If a longer statement is to be
presented, it should be summarized at
the public hearing and the full text
submitted in writing either at the
hearing or mailed to: Naval Facilities
Engineering Command Southwest, Attn:
SEIS Project Manager Code:
ROPME.RM, 2730 McKean Street,
Building 291, San Diego, CA 92136.

Comments can be made in the
following ways: (1) Oral statements/
written comments at the public hearing;
(2) written comments mailed to Naval
Facilities Engineering Command
Southwest, Attn: SEIS Project Manager
Code: ROPME.RM, 2730 McKean Street,
Building 291, San Diego, CA 92136; (3)
written comment by e-mail to
robert.montana@navy.mil; or (4)
comments submitted via the project
Web site at http://
www.nimitzcarriersseis.com. Written
comments postmarked by September 22,
2008 will become part of the official
public record.

Dated: August 4, 2008.
T. M. Cruz,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E8—18385 Filed 8-7-08; 8:45 am]|
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before October
7, 2008.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
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Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: August 4, 2008.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: Revision.

Title: Leveraging Educational
Assistance Program (LEAP)/Special
Leveraging Educational Assistance
Program (SLEAP) Performance Report.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs (primary).

Reporting and Recordkeeping Hour
Burden:

Responses: 56.
Burden Hours: 448.

Abstract: FSA seeks approval for the
LEAP/SLEAP Performance Report,
which is set to expire on October 31,
2008. The performance report is used
once annually in the fall of each
calendar year and is needed to ensure
program compliance by states. This is
the same form that has been previously
approved which has been reformatted
utilizing Adobe LiveCycle Forms
software. The new formatted form is an
electronic interactive form, which
allows our respondents to navigate,
complete and submit more easily, while
improving data accuracy.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending

Collections” link and by clicking on
link number 3713. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.
Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.
[FR Doc. E8—18286 Filed 8—7-08; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

National Board for Education
Sciences; Notice of Meeting

AGENCY: Department of Education,
Institute of Education Sciences.

ACTION: Notice of an Open Meeting With
a Partially Closed Session.

SUMMARY: This notice sets forth the
schedule and proposed agenda of an
upcoming partially closed meeting of
the National Board for Education
Sciences. The notice also describes the
functions of the committee. Notice of
this meeting is required by Section
10(a)(2) of the Federal Advisory
Committee Act and is intended to notify
the public of their opportunity to attend
the open portions of the meeting.
DATES: September 9 and 10, 2008.

Time: September 9, 10 a.m. to 4:15
p.m., open; September 10, 8:30 a.m. to
12:30 p.m., open; 12:30 p.m. to 1 p.m.,
closed.

ADDRESSES: Institute of Education
Sciences Board Room, 80 F St., NW.,
Washington, DC 20208.

FOR FURTHER INFORMATION CONTACT:
Norma Garza, Executive Director,
National Board for Education Sciences,
555 New Jersey Ave., NW., Room 627 H,
Washington, DC 20208; phone: (202)
219-2195; fax: (202) 219—1466; e-mail:
Norma.Garza@ed.gov.

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FRS) at 1-800—877-8339.
SUPPLEMENTARY INFORMATION: The
National Board for Education Sciences
is authorized by Section 116 of the
Education Sciences Reform Act of 2002.

The Board advises the Director of the
Institute of Education Sciences (IES) on
the establishment of activities to be
supported by the Institute, on the
funding for applications for grants,
contracts, and cooperative agreements
for research after the completion of peer
review, and reviews and evaluates the
work of the Institute.

On September 9, from 10 a.m. to 12:15
p-m., the Board will receive reports from
the Director of IES and the
Commissioners of the IES centers on
projects underway since May 2008.
From 1:30 p.m. to 2:30 p.m., the Board
will hear presentations on the Reading
First program and on the Impact
Evaluation of Academic Instruction for
After-School Programs. At 3 p.m. the
IES Deputy Director for Science will
discuss trends in IES research. The
session will conclude at 4:15 p.m. after
a report from the IES evaluation
committee and summary views of the
NBES chair. On September 10, the
meeting will convene at 8:30 a.m. After
a review of the agenda, the members
will hear a report on the Mid-Stream
Evaluation of the National Center on
Education Evaluation until
approximately 10:15 a.m. From 10:30
a.m. to 12 noon the Board will review
and discuss its final 5-year report with
recommendations regarding actions to
enhance the ability of IES to carry out
its priorities and mission. The members
will then consider next steps and
summary views.

At 12:30 the Board will conduct an
election of officers. In accordance with
the provisions of Section 10 (d) of the
Federal Advisory Committee Act and
consistent with exemptions (2) and (6)
of Section 552b (¢ ) of Title 5 U.S. C,,
this portion of the meeting will be
closed to the public because it relates to
internal personnel rules and practices of
the Board and disclosure of these
deliberations could result in an
unwarranted invasion of privacy. The
meeting will adjourn at 1 p.m.

A final agenda will be available from
Norma Garza (see contact information
above) on August 22. Individuals who
will need accommodations for a
disability in order to attend the meeting
(e.g., interpreting devices, assistance
listening devices, or materials in
alternative format) should notify Norma
Garza no later than August 22. We will
attempt to meet requests for
accommodations after this date but
cannot guarantee their availability. The
meeting site is accessible to individuals
with disabilities.

Records are kept of all committee
proceedings and are available for public
inspection at 555 New Jersey Ave., NW.,
Room 627 H, Washington, DC 20208,
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from the hours of 9 a.m. to 5 p.m.
Monday through Friday.

Electronic Access to This Document:
You may view this document as well as
all other documents of this Department
published in the Federal Register in text
or Adobe Portable Document Format
(PDF) on the Internet at the following
site: www.ed.gov/news/fed-register/
index.html. To use PDF you must have
Adobe Acrobat Reader, which is
available free at this site. If you have
questions about using PDF, call the U.S.
Government Printing Office (GPO) toll-
free at 1-888—293-6498, or in the
Washington, DC, area at (202) 512-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: www.gpoaccess.gov/nara/
index.html.

Grover J. Whitehurst,

Director, Institute of Education Sciences.
[FR Doc. E8—18337 Filed 8-7-08; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of the Deputy Secretary;
Amended Notice of Opportunity To
Participate in a National Math Panel
Forum

AGENCY: U.S. Department of Education,
Office of the Deputy Secretary.

ACTION: Amended notice of opportunity
to participate in a National Math Panel
Forum to help improve the teaching and
learning of mathematics based on the
findings and recommendations of the
National Mathematics Advisory Panel’s
final report.

SUMMARY: On July 18, 2008, the Deputy
Secretary published in the Federal
Register (FR Doc E8-16423, Volume 73,
Number 139) soliciting participation in
the National Math Panel Forum. This
notice amends the July 18 notice by
extending the registration period from
Friday, August 8, to Friday, August 29,
and republishes the entire notice to read
as follows:

For students to compete in the 21st-
century global economy, knowledge of
and proficiency in mathematics are
critical. Today’s high school graduates
need to have solid mathematics skills—
whether they are headed to college or to
the workforce. To help ensure our
nation’s future competitiveness and
economic viability, President George W.
Bush created the National Mathematics
Advisory Panel (National Math Panel) in
April 2006. The Panel was charged with
reviewing the best available scientific

evidence and making recommendations
on improving mathematics education
with a focus on readiness for and
success in algebra and mathematics
education in grades K-8.

The National Math Panel’s final
report, Foundations for Success: Report
of the National Mathematics Advisory
Panel, was issued on March 13, 2008.
The report contains 45 findings and
recommendations on numerous topics,
including curricular content, learning
processes, instructional practices and
materials, teachers, assessments, and
future research priorities.

In response to a National Math Panel
recommendation, the U.S. Department
of Education, in partnership with the
Conference Board of Mathematical
Sciences, is hosting a National Math
Panel Forum (Forum) to bring together
various organizations and other
interested parties to discuss ways to
engage their members or constituents in
discussions about the National Math
Panel’s findings and recommendations
and how the organizations and parties
can collaborate and coordinate efforts to
use the findings to improve
mathematics education in the United
States.

DATES: Registration to participate in and
attend the Forum will open on July 16,
2008, and close on Friday, August 29,
2008.
Forum Dates:
Monday, October 6, 2008—Evening
Reception—(Times to be determined).
Tuesday, October 7, 2008—Forum
—(Times to be determined).

Location: Washington, DC, area. (The
National Math Panel Web site, http://
www.ed.gov/MathPanel, will be updated
when the exact location and times have
been set for the Forum. Those who
expressed interest in participating will
be notified of the update).

Registration Process: Interested
organizations and parties should
complete an online registration form.
The registration form is located at:
http://www.ed.gov/MathPanel and will
be available at the start of registration on
July 16, 2008. Correspondence should
be sent via e-mail or fax to:

National Math Panel Forum, c¢/o Ida
Eblinger Kelley, Office of
Communications and Outreach, U.S.
Department of Education, E-mail:
NationalMathPanel@ed.gov, FAX:
202—-205-9133; or

c/o William McCallum, Chair,
Conference Board of Mathematics
Sciences, E-mail:
wmc@math.arizona.edu.

SUPPLEMENTARY INFORMATION:

Background

On March 13, 2008, the National Math
Panel presented its final report to the
President and the Secretary of
Education. During the course of two
years, expert panelists, including a
number of leading mathematicians,
cognitive psychologists, and educators,
reviewed more than 16,000 research
publications and policy reports and
received public testimony from 110
individuals. In addition, the Panel
reviewed commentary from 160
organizations and individuals, and
analyzed survey results from 743 active
teachers of algebra before preparing the
final report with policy advice on how
to improve mathematics achievement
for all students in the United States.

The National Math Panel’s final report
calls on the nation to improve the
“delivery system in mathematics
education—the system that translates
mathematical knowledge into value and
ability for the next generation.”
Furthermore, the report states:

“Positive results can be achieved in a
reasonable time at accessible cost, but a
consistent, wise, community-wide effort will
be required. Education in the United States
has many participants in many locales—
teachers, students, and parents; state school
officers, school board members,
superintendents, and principals; curriculum
developers, textbook writers, and textbook
editors; those who develop assessment tools;
those who prepare teachers and help them to
continue their development; those who carry
out relevant research; association leaders and
government officials at the federal, state, and
local levels. All carry responsibilities. All can
be important to success.

“The network of these many participants is
linked through interacting national
associations. A coordinated national
approach toward improved mathematics
education will require an annual forum of
their leaders for at least a decade. The Panel
recommends that the U.S. Secretary of
Education take the lead in convening the
forum initially, charge it to organize in a way
that will sustain an effective effort, and
request a brief annual report on the mutual
agenda adopted for the year ahead.”

To read the National Math Panel’s
final report and Reports of the Task
Groups and Subcommittees please visit:
http://www.ed.gov/MathPanel.

Goals of the Forum

To answer the National Math Panel’s
call to build a sustained effort to
improve mathematics education, the
U.S. Department of Education and the
Conference Board of Mathematical
Sciences are requesting educational,
scholarly, business, and community
organizations and other interested
parties to participate in a Forum with
the goal of creating a network or
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networks committed to taking steps for
the years to come to improve
mathematics education, using the
findings and recommendations of the
National Mathematics Advisory Panel as
a platform for action.

The long-term goal of this effort is to
improve the teaching and learning of
mathematics in order to prepare our
students to succeed in algebra and
higher-level mathematics by addressing
the National Math Panel’s evidence-
based findings and recommendations.
The ultimate goal is to ensure that U.S.
children have the skills to pursue
careers in mathematics and sciences, as
well as to compete in this increasingly
competitive global economy as informed
citizens.

Forum Focus

The Forum in October will be the first
in a series of forums. Understanding
that the panel’s findings are extensive
and cover many areas, this initial Forum
will focus on four of the seven National
Math Panel recommendation topics.
These topics include the following:

—Teachers and Teacher Education
—Learning Processes

—Instructional Materials

—Research Policies and Mechanisms

Other topics, including Curricular
Content, Instructional Practices, and
Assessment, may also be discussed
during the Forum and will be addressed
in future forums.

Individuals who will need
accommodations for a disability in order
to attend the forum (e.g., interpreting
services, assistance listening devices, or
materials in alternative format) should
notify Ida Kelley at (202) 401-6143 or
Ida.Kelley@ed.gov no later than Friday,
September 12, 2008. We will attempt to
meet requests for accommodations after
this date but cannot guarantee their
availability. The forum site is accessible
to individuals with disabilities.

Participation

All interested organizations and
parties committed to improving the
teaching and learning of mathematics in
this country are encouraged to
participate in the Forum. Participants
will be asked to complete online
registration materials that address the
following:

—A description of the specific steps or
actions the organization or party is
planning, or will plan, to take,
building on the platform of the
National Math Panel’s findings and
recommendations related to the four
topics listed above;

—A brief statement of why the
organization or party is interested in

participating, along with a description
of the organization’s or party’s
resources to carry out the plan,
including existing programs or efforts
that could support the goals of the
Forum; and

—A commitment to send a team of 2—
4 individuals to the Forum.

Organizations that seek to participate
in the Forum should submit their
registration, by August 29, 2008, at
http://www.ed.gov/MathPanel.

FOR FURTHER INFORMATION CONTACT:
National Math Panel Forum, c¢/o Ida

Eblinger Kelley, Office of

Communications and Outreach, U.S.

Department of Education, E-mail:

NationalMathPanel@ed.gov, Phone:

202-401-6143, FAX: 202—-205-9133;

or
c¢/o William McCallum, Conference

Board of Mathematical Sciences,

E-mail: wmc@math.arizona.edu.

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister/index.html.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free at 1-888—
293-6498; or in the Washington, DC,
area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Raymond Simon,

Deputy Secretary, U.S. Department of
Education.

[FR Doc. E8—-18345 Filed 8—7-08; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Privacy Act of 1974; Computer
Matching Program

AGENCY: Department of Education.
ACTION: Notice—computer matching
between the U.S. Department of
Education and the Social Security
Administration.

SUMMARY: Pursuant to the Computer
Matching and Privacy Protection Act of
1988, Public Law 100-503, and the
Office of Management and Budget
(OMB) guidelines on the conduct of

computer matching programs, notice is
hereby given of the renewal of the
computer matching program between
the U.S. Department of Education (ED)
(recipient agency), and the Social
Security Administration (SSA) (source
agency). This renewal of the computer
matching program between SSA and ED
will become effective as explained in
this notice.

In accordance with the Privacy Act of
1974 (5 U.S.C. 552a), as amended by the
Computer Matching and Privacy
Protection Act of 1988 (Pub. L. 100-503)
(Privacy Act), Office of Management and
Budget (OMB) Guidelines on the
Conduct of Matching Programs (54 FR
25818, June 19, 1989), and OMB
Circular No. A-130, Transmittal
Memorandum #4, Management of
Federal Information Resources (11/28/
2000) we provide the following
information:

1. Names of Participating Agencies

The U.S. Department of Education
and the Social Security Administration.

2. Purpose of the Match

The purpose of this matching program
between ED and SSA is to assist the
Secretary of Education in her obligation
to verify immigration status and Social
Security numbers (SSNs) under 20
U.S.C. 1091(g) and (p). The SSA will
verify the issuance of an SSN to, and the
citizenship status of, those students and
parents who provide their SSNs in the
course of applying for aid under a
student financial assistance program
authorized under Title IV of the Higher
Education Act of 1965, as amended
(HEA). Verification of this information
by SSA will help ED satisfy its
obligation to ensure that individuals
applying for financial assistance meet
eligibility requirements imposed by the
HEA.

Verification by this computer
matching program effectuates the
purpose of the HEA because it provides
an efficient and comprehensive method
of verifying the accuracy of each
individual’s SSN and claim to a
citizenship status that permits that
individual to qualify for Title IV, HEA
assistance.

3. Authority for Conducting the
Matching Program

ED is authorized to participate in the
matching program under sections 484(p)
(20 U.S.C. 1091(p)); 484(g) (20 U.S.C.
1091(g)); 483(a)(7) (20 U.S.C.
1090(a)(7)); and 428B(f)(2) (20 U.S.C.
1078-2(f)(2)) of the HEA.

The SSA is authorized to participate
in the matching program under section
1106(a) of the Social Security Act (42
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U.S.C. 1306(a)) and the regulations
promulgated pursuant to that section
(20 CFR part 401).

4. Categories of Records and
Individuals Covered by the Match

The Federal Student Aid Application
File (18—-11-01), which contains the
information to determine an applicant’s
eligibility for Federal student financial
assistance, and the ED PIN Registration
System of Records (18—-11-12), which
contains the applicant’s information to
receive an ED PIN, will be matched
against SSA’s Master Files of Social
Security Number Holders and SSN
Applications System, SSA/OS, 60-0058,
which maintains records about each
individual who has applied for and
obtained an SSN.

5. Privacy Impact Assessment

Section 208 of the E-Government Act
of 2002 (44 U.S.C. 3501 note) requires
ED to conduct the following privacy
impact assessment of this information
collection:

The information collected by ED
under the computer matching agreement
is the verification of SSNs by SSA and
citizenship status as recorded in SSA
records, for the purpose of assisting ED
to satisfy its obligation to ensure that an
individual applying for financial
assistance meets the requirements
imposed under the HEA. This
verification is mandated by the HEA.
The information obtained from SSA by
ED will only be used as provided for
under Section X of the computer
matching agreement. Notice that ED
verifies an individual’s SSN through a
computer matching agreement with
agencies such as SSA is provided to
individuals in the Privacy and Security
section of the Free Application for
Federal Student Aid (FAFSA), and in
Federal student loan program forms;
submission of a FAFSA and
participation in the Federal student loan
programs are voluntary. The
information obtained from SSA under
the computer matching agreement will
be secured pursuant to the procedures
described in Section IX of the computer
matching agreement. No new system of
records is being created for this
collection because, as noted in the
computer matching agreement, routine
uses permitting the disclosure of records
to allow for the verification of SSNs are
already included in the Systems of
Records Notices for Federal student aid
programs. Thus, this collection
comports with applicable Privacy Act
standards and section 208.

6. Effective Dates of the Matching
Program

This matching program must be
approved by the Data Integrity Board of
each agency. The computer matching
agreement will become effective on: (1)
October 10, 2008; (2) 40 days after the
approved agreement and report on the
matching program are sent to Congress
and OMB (or later if OMB objects to
some or all of the agreement) unless
OMB waives 10 days of this 40-day
period for compelling reasons shown, in
which case 30 days after transmission of
the report to Congress and OMB; or (3)
30 days after publication of this notice
in the Federal Register, whichever date
is latest.

The matching program will continue
for 18 months after the effective date
and may be extended for an additional
12 months thereafter, if the conditions
specified in 5 U.S.C. 552a(0)(2)(D) have
been met.

7. Address for Receipt of Public
Comments or Inquiries

Individuals wishing to comment on
this matching program, or to obtain
additional information about the
program, including a copy of the
computer matching agreement between
ED and SSA, should contact Marya
Dennis, Management and Program
Analyst, U.S. Department of Education,
Union Center Plaza, 830 First Street,
NE., Washington, DC 20202-5454.
Telephone: (202) 377-3385. If you use a
telecommunications device for the deaf
(TDD), call the Federal Relay Service
(FRS), toll free, at 1-800—877-8339.

Individuals with disabilities can
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Electronic Access to This Document

You can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO

Access at: www.gpoaccess.gov/nara/
index.html.

Dated: August 5, 2008.
James F. Manning,
Deputy Chief Operating Officer, Federal
Student Aid.
[FR Doc. E8-18352 Filed 8-7-08; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Biomass Research and Development
Technical Advisory Committee

AGENCY: Department of Energy, Office of
Energy Efficiency and Renewable
Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting of the Biomass Research
and Development Technical Advisory
Committee under the Biomass Research
and Development Act of 2000. The
Federal Advisory Committee Act (Pub.
L. No. 92-463, 86 Stat. 770) requires
that agencies publish these notices in
the Federal Register to allow for public
participation. This notice announces the
meeting of the Biomass Research and
Development Technical Advisory
Committee.

DATES AND TIMES: September 9, 2008, at
12:30 p.m. to 5:30 p.m.; September 10,
2008, at 8 a.m. to 3:15 p.m.

ADDRESSES: API, 1220 L Street, NW.,
Washington, DC 20005—4070.

FOR FURTHER INFORMATION CONTACT:
Valri Lightner, Designated Federal
Official for the Committee, Office of
Energy Efficiency and Renewable
Energy, U.S. Department of Energy,
1000 Independence Avenue, SW.,
Washington, DC 20585; (202) 586—0937
or Carolyn Clark at (202) 586—8077;
E-mail: cclark@bcs-hqg.com.
SUPPLEMENTARY INFORMATION:

Purpose of Meeting: To provide
advice and guidance that promotes
research and development leading to the
production of biobased fuels and
biobased products.

Tentative Agenda: Agenda will
include the following:

e Update on USDA Biofuels
Activities and Budget

e Update on the 2008 Joint
Solicitation and Biomass R&D Board
Activities

e Presentation on the Brazilian
Pipeline Experience

e Presentation on the Department of
Energy Intermediate Blends Test Plan

e Approval of FY 2008 Annual
Recommendations

¢ Panel Discussion on Investment in
Biorefineries
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Public Participation: In keeping with
procedures, members of the public are
welcome to observe the business of the
Biomass Research and Development
Technical Advisory Committee. To
attend the meeting and/or to make oral
statements regarding any of the items on
the agenda, you should contact Valri
Lightner at 202—-586—0937; E-mail:
valri.lightner@ee.doe.gov or Carolyn
Clark at (202) 586—8077; E-mail:
cclark@bcs-hq.com. You must make
your request for an oral statement at
least 5 business days before the meeting.
Members of the public will be heard in
the order in which they sign up at the
beginning of the meeting. Reasonable
provision will be made to include the
scheduled oral statements on the
agenda. The Chair of the Committee will
make every effort to hear the views of
all interested parties. If you would like
to file a written statement with the
Committee, you may do so either before
or after the meeting. The Chair will
conduct the meeting to facilitate the
orderly conduct of business.

Minutes: The minutes of the meeting
will be available for public review at
http://biomass.govtools.us.

Issued at Washington, DC, on August 5,
2008.

Rachel Samuel,

Deputy Committee Management Officer.
[FR Doc. E8-18309 Filed 8—7—08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Hanford

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Hanford. The Federal
Advisory Committee Act (Pub. L. No.
92-463, 86 Stat. 770) requires that
public notice of this meeting be
announced in the Federal Register.
DATES: Thursday, September 4, 2008, 9
a.m.—5 p.m.; Friday, September 5, 2008,
8:30 a.m.—4 p.m.

ADDRESSES: Double Tree Guest Suites,
16500 South Center Parkway, Seattle,
Washington 98199, Phone: (206) 575—
8220, Fax: (206) 575-4743.

FOR FURTHER INFORMATION CONTACT: Erik
Olds, Federal Coordinator, Department
of Energy Richland Operations Office,
2440 Stevens Drive, P.O. Box 450, H6—
60, Richland, WA, 99352; Phone: (509)
372-8656; or E-mail:
Theodore_E_Erik_Olds@orp.doe.gov.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE in the areas of environmental
restoration, waste management, and
related activities.

Tentative Agenda

e Annual Agency Updates
(Department of Energy Office of River
Protection and Richland Operations
Office; Washington State Department of
Ecology; and the U.S. Environmental
Protection Agency)

e Discussion on Board Work
Priorities from Hanford Advisory Board
(HAB) Leadership Retreat and Adoption
of Work Priorities

o Update on Tri-Party Agreement
Negotiations

¢ Discussion of letter to Assistant
Secretary Rispoli regarding the HAB’s
acceptance of the new ‘“Memorandum of
Understanding among the U.S.
Department of Energy, the
Environmental Protection Agency, and
the Washington State Department of
Ecology Regarding the HAB” and
“Operating Ground Rules for the HAB”

¢ Announcement of Committee
Leadership (including nominations for
Board Chair)

e Introduction of the new contracts
and/or contractors

e Committee Updates, including:
Tank Waste Committee; River and
Plateau Committee; Health, Safety and
Environmental Protection Committee;
Public Involvement Committee; and
Budgets and Contracts Committee

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Erik Olds’ office at the address
or telephone number listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling Erik Olds’ office at the
address or phone number listed above.
Minutes will also be available at the
following Web site: http://
www.hanford.gov/
?page=413&parent=397.

Issued at Washington, DC, on August 5,
2008.

Rachel Samuel,

Deputy Committee Management Officer.
[FR Doc. E8-18301 Filed 8-7-08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Portsmouth

AGENCY: Department of Energy (DOE).
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Portsmouth. The
Federal Advisory Committee Act (Pub.
L. No. 92-463, 86 Stat. 770) requires
that public notice of this meeting be
announced in the Federal Register.

DATES: Thursday, September 4, 2008,
6 p.m.

ADDRESSES: Ohio State University,
Endeavor Center, 1862 Shyville Road,
Piketon, Ohio 45661.

FOR FURTHER INFORMATION CONTACT:
David Kozlowski, Deputy Designated
Federal Officer, Department of Energy
Portsmouth/Paducah Project Office, Post
Office Box 700, Piketon, Ohio 45661,
(740) 897-2759,
David.Kozlowski@lex.doe.gov.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE in the areas of environmental
restoration, waste management and
related activities.

Tentative Agenda

e (Call to Order, Introductions, Review
of Agenda

¢ Deputy Designated Federal Officer’s
Comments

e Federal Coordinator’s Comments

e Liaisons’ Comments—Suggestions
for Possible Liaisons

¢ Presentations

e Public Comments

¢ Administrative Issues—Actions:

O Operating Procedures

© EM SSAB Chairs Meeting—
Development of Top Three Issues and
One Accomplishment

O Possible Board Retreat

¢ Final Comments

e Adjourn

Breaks Taken As Appropriate

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
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contact David Kozlowski at the address
or telephone number listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling David Kozlowski at
the address and phone number listed
above.

Issued at Washington, DC, on August 5,
2008.

Rachel Samuel,

Deputy Committee Management Officer.
[FR Doc. E8-18302 Filed 8-7-08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Paducah

AGENCY: Department of Energy (DOE).
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Paducah. The
Federal Advisory Committee Act (Pub.
L. No. 92-463, 86 Stat. 770) requires
that public notice of this meeting be
announced in the Federal Register.

DATES: Thursday, September 18, 2008
6 p.m.

ADDRESSES: Barkley Centre, 111
Memorial Drive, Paducah, Kentucky
42001.

FOR FURTHER INFORMATION CONTACT:
Reinhard Knerr, Deputy Designated
Federal Officer, Department of Energy
Paducah Site Office, Post Office Box
1410, MS-103, Paducah, Kentucky
42001, (270) 441-6825.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE in the areas of environmental
restoration, waste management and
related activities.

Tentative Agenda

e (Call to Order, Introductions, Review
of Agenda

¢ Deputy Designated Federal Officer’s
Comments

e Federal Coordinator’s Comments

e Liaisons’ Comments

e Presentations

e Public Comments

o Administrative Issues
> Motions
> Review Next Agenda

¢ Final Comments

¢ Adjourn

Breaks Taken As Appropriate

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Reinhard Knerr at the address or
telephone number listed above.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling Reinhard Knerr at the
address and phone number listed above.
Minutes will also be available at the
following Web site: http://
www.pgdpcab.org/minutes.htm.

5 O

C

Issued at Washington, DC, on August 5,
2008.

Rachel Samuel,

Deputy Committee Management Officer.
[FR Doc. E8—-18307 Filed 8-7-08; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project Number: 459-231]

Ameren/UE; Notice of Application for

Amendment of License and Soliciting
Comments, Motions To Intervene, and
Protests

August 1, 2008.

a. Type of Application: Non-project
use of project lands and waters.

b. Project Number: 459-231.

c. Date Filed: July 21, 2008.

d. Applicant: Ameren/UE.

e. Name of Project: Osage
Hydroelectric Project.

f. Location: The project is located on
the Osage River, on the Gravois Arm of
the Lake of the Ozarks, in Morgan
County, Missouri, near mile marker 6.0
+ 10.2.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791 (a) 825(r) and 799
and 801.

h. Applicant Contact: Mr. Jeff Green,
Shoreline Supervisor, Ameren/UE, P.O.

Box 993, Lake Ozark, MO 65049, (573)
365—-9214.

i. FERC Contact: Any questions on
this notice should be addressed to Jade
Alvey, Telephone (202) 502—-6849, and
e-mail: Jade.Alvey@ferc.gov.

j. Deadline for filing comments,
motions to intervene, and protest:
September 2, 2008.

k. Description of Request: Ameren/UE
requests approval to permit Ronald W.
Black to construct 4 multi-slip boat
docks, with a total of 112 boat slips. The
proposed docks would each consist of a
single walkway 64 feet long, be a total
of 268 feet long and 54 feet wide, and
contain 28 slips each 12 feet by 24 feet.
The dock would serve a single-family
residential development consisting of 3-
to 8-acre tracks on a total of 240 acres
of private property adjacent to the
project boundary. The adjacent
southeast shoreline is currently
developed with residential housing,
docks, and retaining walls. Shoreline to
the northwest is currently undeveloped.
No dredging, fuel dispensing, or sewage
pumping facilities are proposed.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502-8371. This filing may also be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field (p-459) to
access the document. You may also
register online at http://www.ferc.gov/
docs-filing/esubscription.asp to be
notified via e-mail of new filings and
issuances related to this or other
pending projects. For assistance, call 1—-
866—208—3372 or e-mail
FERCOnlineSupport@ferc.gov, for TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
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protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”’, OR
“MOTION TO INTERVENE", as
applicable, and the Project Number of
the particular application to which the
filing refers (p-459-224). All documents
(original and eight copies) should be
filed with: Kimberly D. Bose, Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington DC
20426. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

p- Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

g. Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov under the “‘e-
Filing” link.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—18267 Filed 8-7-08; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER08—-1297-000]

Ashtabula Wind, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

August 1, 2008.

This is a supplemental notice in the
above-referenced proceeding of
Ashtabula Wind, LLC’s application for
market-based rate authority, with an
accompanying rate schedule, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is August 21,
2008.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above-referenced
proceeding are accessible in the
Commission’s eLibrary system by
clicking on the appropriate link in the
above list. They are also available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an eSubscription link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
dockets(s). For assistance with any
FERC Online service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—-18262 Filed 8—7-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER08—1293-000]

Crystal Lake Wind, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

August 1, 2008.

This is a supplemental notice in 