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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 625

RIN 0578—AA52
Healthy Forests Reserve Program

AGENCY: Natural Resources
Conservation Service, United States
Department of Agriculture.

ACTION: Final rule.

SUMMARY: This final rule amends
Natural Resources Conservation Service
(NRCS) regulations for the Healthy
Forests Reserve Program (HFRP). The
Food, Conservation, and Energy Act of
2008 (the 2008 Act) amended provisions
of HFRP that changed the duration,
type, and funding allocation of program
agreements, and NRCS published a
proposed rule for these changes on
January 14, 2009. This final rule
responds to the comments received on
the proposed rule and amends NRCS
regulations for HFRP to incorporate
changes associated with enactment of
the 2008 Act.

DATES: Effective Date: This rule is
effective February 10, 2010.

FOR FURTHER INFORMATION CONTACT: ]ohn
Glover, Branch Chief, Easement
Programs Branch, Department of
Agriculture, Natural Resources
Conservation Service, 1400
Independence Avenue, SW., Room 6811
South Building, Washington, DC 20250;
Telephone: (202) 720-5477; Fax: (202)
720-9689. Persons with disabilities who
require alternative means for
communication (Braille, large print,
audiotape, etc.) should contact the
USDA Target Center at (202) 720-2600
(voice and TDD).

SUPPLEMENTARY INFORMATION:

Regulatory Certifications
Executive Order 12866

The Office of Management and Budget
(OMB) determined that this final rule is
not a significant regulatory action and a
benefit cost assessment has not been
undertaken.

Federal Crop Insurance Reform and
Department of Agriculture
Reorganization Act of 1994

Pursuant to section 304 of the Federal
Crop Insurance Reform Act of 1994
(Pub. L. 103-354), the Department of
Agriculture (USDA) classified this rule
as non-major. Therefore, a risk analysis
was not conducted.

Regulatory Flexibility Act

NRCS has determined that the
Regulatory Flexibility Act is not
applicable to this final rule because
NRCS is not required by 5 U.S.C. 553,
or any other provision of law, to publish
a notice of proposed rulemaking with
respect to the subject matter of this rule.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This final rule will
not result in an annual effect on the
economy of $100 million or more, a
major increase in costs or prices, or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based companies to
compete in domestic and export
markets.

Environmental Analysis

The final rule for the HFRP amends
the current regulation to include
congressionally required statutory
changes to the program as a result of the
2008 Act, Public Law 110-246. The
2008 Act changes the use of 30-year
tribal contracts, allows NRCS to acquire
permanent easements, and establishes
limitations on the use of funds for cost-
share agreements and easements. The
final rule also amends the regulation in
response to comments received by the
agency on the proposed rule.

After review of the previous
Environmental Assessment (EA)
prepared in April 2006, it has been
determined that the changes are minor
and do not present significant new

circumstances or new information
relative to environmental issues from
those analyzed in the 2006 EA.
Accordingly, NRCS has determined and
reaffirms that the previous EA and
Finding of No Significant Impact have
sufficiently analyzed the program’s
potential environmental impacts and are
inclusive of the final rule.

Copies of the EA and the Finding of
No Significant Impact may be obtained
from the Healthy Forests Reserve
Program Manager, Easements Programs
Division, Department of Agriculture,
Natural Resources Conservation Service,
1400 Independence Avenue, SW., Room
6813 South Building, Washington, DC
20250; or electronically on the Internet
through the NRCS homepage at: http://
www.nrcs.usda.gov, and by selecting
“Programs,” then “Healthy Forests
Reserve Program.”

Paperwork Reduction Act

The forms that will be utilized to
implement this regulation have
previously been approved for use and
OMB assigned the control number
0578-0013. NRCS estimates that HFRP
results in the following changes to the
current package:

Type of Request: New Information
Collection Package/form/etc.

¢ Increase of 26,020 respondents.

e Increase of 23,926.3 responses.

¢ Increase burden hours by 27,768.12.

¢ Increase in the average time to
execute a form in the collection: 0.229
hours or 14.03 minutes.

Government Paperwork Elimination Act

NRCS is committed to compliance
with the Government Paperwork
Elimination Act and the Freedom to E-
File Act, which require government
agencies, in general, to provide the
public the option of submitting
information or transacting business
electronically to the maximum extent
possible.

Civil Rights Impact Analysis

NRCS has determined through a Civil
Rights Impact Analysis that this final
rule discloses no disproportionately
adverse impacts for minorities, women,
or persons with disabilities. The data
presented indicates producers who are
members of the protected groups have
participated in NRCS conservation
programs at parity with other producers.
Extrapolating from historical
participation data, it is reasonable to
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conclude that NRCS programs,
including the HFRP, will continue to be
administered in a non-discriminatory
manner. Outreach and communication
strategies are in place to ensure all
producers will be provided the same
information to allow them to make
informed compliance decisions
regarding the use of their lands that will
affect their participation in USDA
programs. The HFRP applies to all
persons equally. Therefore, this final
rule portends no adverse civil rights
implications for women, minorities, and
persons with disabilities.

Copies of the Civil Rights Impact
Analysis are available, and may be
obtained from John Glover, Branch
Chief, Easement Programs Branch,
Natural Resources Conservation Service,
1400 Independence Avenue, SW., Room
6819 South Building, Washington, DC
20250, or electronically at: http://
www.nrcs.usda.gov/programs/HFRP.

Civil Justice Reform

This final rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. The rule is not
retroactive and preempts State and local
laws to the extent that such laws are
inconsistent with this rule. Before an
action may be brought in a Federal court
of competent jurisdiction, the
administrative appeal rights afforded
persons at 7 CFR parts 614 and 11 must
be exhausted.

Executive Order 13132

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13132, Federalism.
NRCS has determined that this final rule
conforms with the Federalism
principles set forth in the Executive
Order; would not impose any
compliance costs on the States; and
would not have substantial direct effects
on the States, on the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities on the
various levels of government. Therefore,
NRCS concludes that this final rule does
not have Federalism implications.
Moreover, § 625.5 of this final rule
shows sensitivity to Federalism
concerns by providing an option for the
responsible official (State
Conservationist) to obtain input from
other agencies in proposal development.

Unfunded Mandates Reform Act of 1995

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), NRCS assessed the effects
of this rulemaking action on State, local,
and tribal governments, and the public.
This action does not compel the

expenditure of $100 million or more by
any State, local, or tribal governments or
anyone in the private sector; therefore,

a statement under section 202 of the
Unfunded Mandates Reform Act of 1995
is not required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

NRCS has assessed the impact of this
final rule on Indian tribal governments
and has concluded that this rule will
not negatively affect communities of
Indian tribal governments. The statutory
changes to the HFRP as a result of the
2008 Act created an option of offering
30-year contracts to encourage Indian
tribal participation in the program.
Section 625.12 of this final rule outlines
the procedures for enrolling land in the
program through the 30-year contract
option. The rule will neither impose
substantial direct compliance costs on
tribal governments, nor preempt tribal
law.

Background

America’s forests provide a wide
range of environmental, economic, and
social benefits including timber,
wilderness, minerals, recreation
opportunities, and wildlife habitat. In
addition, a healthy forest ecosystem
provides habitat for endangered and
threatened species, sustains
biodiversity, protects watersheds,
sequesters carbon, and helps purify the
air. However, some forest ecosystems
have had their ecological functions
diminished by a number of factors
including fragmentation, reduction in
periodic fires, lack of proper
management, or invasive species.
Habitat loss has been severe enough in
some circumstances to cause dramatic
population declines such as in the case
of the Ivory-billed Woodpecker. As a
result of the pressures on forest
ecosystems, many forests need active
management and protection from
development in order to sustain
biodiversity and restore habitat for
species that have suffered significant
population declines. Active
management and protection of forest
ecosystems can also increase carbon
sequestration and improve air quality.

Many forest ecosystems are located on
private lands and provide habitat for
species that have been listed as
endangered or threatened under section
4 of the Endangered Species Act (ESA),
16 U.S.C. 1533 (listed species). Congress
enacted the HFRP, Title V of the
Healthy Forest Restoration Act of 2003
(Pub. L. 108-148, 16 U.S.C. 6571-6578)
to provide financial assistance to private
landowners to undertake projects that

restore and enhance forest ecosystems to
help promote the recovery of listed
species, improve biodiversity, and
enhance carbon sequestration.

The Secretary of Agriculture has
delegated authority to implement HFRP
to the NRCS Chief. In addition,
technical support associated with forest
management practices may also be
provided by the U.S. Forest Service.
Section 501 of Title V of the Healthy
Forests Restoration Act of 2003 (Pub. L.
108-148) provides that the program will
be carried out in coordination with the
Secretary of Interior and the Secretary of
Commerce. NRCS works closely with
the U.S. Fish and Wildlife Service
(FWS) and the National Marine
Fisheries Service (NMFS) to further the
species recovery objectives of the HFRP
and to help make available to HFRP
participants safe harbor or similar
assurances and protection under ESA
section 7(b)(4) or section 10(a)(1), 16
U.S.C. 1536(b)(4), 1539(a)(1).

Response to Comments and Changes to
the Regulation

On January 14, 2009, NRCS published
in the Federal Register a proposed rule
for the HFRP with a 30-day public
comment period that ended on February
13, 2009 (74 FR 1954). On February 18,
2009, the agency reopened the public
comment period for the HFRP proposed
rule for an additional 30 days, which
ended on March 20, 2009 (74 FR 7563).
NRCS received 13 responses to the
proposed rule, encompassing
approximately 68 comments. The
respondents included individuals
representing eight different agricultural
or environmental organizations, three
private citizens, a Federal agency
respondent, and an Indian tribe. This
section discusses all of the relevant
comments except for those that
expressed agreement with provisions of
the proposed rule.

Purpose and Eligibility

The statutory provisions at 16 U.S.C.
6571 state that the purpose of HFRP is
to restore and enhance forest ecosystems
in order to: (1) Promote the recovery of
threatened and endangered species, (2)
improve biodiversity, and (3) enhance
carbon sequestration. Under 16 U.S.C.
6572(b), to be eligible for enrollment,
land must be:

(1) Private land, the enrollment of
which will restore, enhance, or
otherwise measurably increase the
likelihood of recovery of a species listed
as endangered or threatened under 16
U.S.C. 1533; and

(2) Private land, the enrollment of
which will restore, enhance, or
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otherwise measurably improve the well-
being of species that—

(a) Are not listed as endangered or
threatened under 16 U.S.C. 1533; but

(b) Are candidates for such listing,
State-listed species, or special concern
species.

The authorizing statute further
provides at 16 U.S.C. 6572(c) that the
Secretary of Agriculture will give
additional consideration to enrollment
of eligible land that will improve
biological diversity and increase carbon
sequestration.

Comment: Three respondents
recommended that the term native be
used throughout the rule prior to the
term forest ecosystem to focus attention
on native forest ecosystems.

Response: No changes were made to
the regulation based on these comments.
As stated above, the statutory language
does not restrict HFRP to native forest
ecosystems. There are situations in
which the native habitat has been
destroyed, and threatened and
endangered species have adapted to
using non-native habitats as their
primary habitat. The insertion of native
would create a barrier for participation
in those situations. Additionally, the
FWS and NMFS are part of the
consultation process and can provide
guidance and assistance on a case-by-
case basis.

Comment: One respondent
recommended changing the definition
of biodiversity to require organisms to
be native to the ecological sub-region
and ecological complex.

Response: NRCS made no changes to
the regulation based on this comment.
The definition of biodiversity in the
proposed rule is consistent with the
definitions used in other NRCS
programs.

Comment: One respondent asserted
that NRCS should clarify the extent of
the access required in the rule to
distinguish between public access and
agency access.

Response: The regulation does not
require HFRP participants to provide
general public access. Based on the
comment, NRCS inserted language at
§625.11 (b)(1) and §625.12 (b)(1) to
clarify that the right of access to the
easement area is access for NRCS
personnel or agency representatives.

Priority for Enrollment

The statutory provisions at 16 U.S.C.
6572(f) provides the following regarding
enrollment priority:

(1) Species—The Secretary of
Agriculture will give priority to the
enrollment of land that provides the
greatest conservation benefit to—

(a) Primarily, species listed as
endangered or threatened under 16
U.S.C. 1533; and

(b) Secondarily, species that—

(i) Are not listed as endangered or
threatened under 16 U.S.C. 1533; but

(ii) Are candidates for such listing,
State-listed species, or special concern
species.

(2) Cost-effectiveness—The Secretary
of Agriculture will also consider the
cost-effectiveness of each agreement or
easement and associated restoration
plans, so as to maximize the
environmental benefits per dollar
expended.

Comment: Two respondents requested
additional clarity regarding the priority
that will be given to enrolling projects
that benefit wildlife species not listed
under the ESA. They suggested defining
State-listed species in the regulation.

Response: Based on the comments,
the agency added a definition of State-
listed species under § 625.2. NRCS has
defined State-listed species as “a species
listed as threatened or endangered
under State endangered species laws, a
candidate for such listing, or a species
listed in a State Wildlife Action Plan as
a species of greatest conservation need.”

Comment: Two respondents
recommended that only native species
be identified by the Chief for special
consideration for funding.

Response: No changes were made to
the regulation based on these comments.
While the rule allows the Chief to
designate species of special concern,
restricting this designation to only
native species unnecessarily curtails the
Chief’s discretion and could serve as a
barrier, preventing protection in areas
where it is needed.

Comment: One respondent suggested
that a dedicated amount of funds be set
aside for family forest lands.

Response: No changes were made to
the regulations based on this comment
because NRCS determined there is no
statutory basis supporting a set-aside for
family forest lands. A separate set-aside
for family forest lands creates a special
priority category. As noted above, 16
U.S.C. 6572(f) sets forth the criteria for
enrollment priority and no statutory
authority exists to give priority to family
forest lands eligible for participation in
HFRP.

Comment: Two respondents suggested
that priority be given to projects based
on the priority forest areas identified in
the State Forest Resource Assessment
and Strategy required by section 8002 of
the 2008 Act. Another respondent
suggested that attention to forest
resources should be immediate and not
wait for the completion of the state-wide
assessment.

Response: No changes were made to
the regulation based on these comments.
NRCS agrees that the concept of using
the priority forest areas established by
the report is a good concept. However,
the report is currently underway and
will not be complete until the end of
fiscal year 2010. NRCS will incorporate
guidance in policy on utilizing the
information provided by the report once
it is complete.

Comment: One respondent suggested
that significant weight should be given
to projects that increase carbon
sequestration.

Response: No changes were made to
the regulations based on this comment.
Enhancing carbon sequestration is one
of the purposes of the program which is
detailed in the statute (16 U.S.C. 6571
and 6572). Under § 625.6 of the final
rule, one of the ranking criteria is the
extent to which projects have the
potential for increased capability of
carbon sequestration.

Comment: Two respondents asserted
that the rule does not clearly articulate
how cost-effectiveness will be
estimated. Both suggested that the cost-
effectiveness of the restoration cost-
share agreement, contract, or easement
and associated HFRP restoration plans
be calculated by dividing the total
expected environmental benefits by the
total expected cost of the project.

Response: No changes were made to
the regulation based on these comments.
NRCS will address this issue in policy
to provide the maximum flexibility. The
State Conservationist needs the
flexibility to determine how cost-
effectiveness will be estimated due to
the wide variability of environmental
benefits and diverse habitats of land
enrolled in the program.

Comment: One respondent suggested
that NRCS use separate ranking pools to
evaluate fairly the cost-effectiveness of
short-term and long-term agreements.
Another respondent suggested NRCS
compare projects with other projects of
similar ownership and size. The
respondent was concerned that smaller
projects are disadvantaged when
compared with larger projects that
appear more cost-effective.

Response: No changes were made to
the regulation based on these comments.
By policy, State Conservationists have
the authority to create separate ranking
pools for different types of agreements
to ensure fair evaluation of projects.

Comment: Several respondents
recommended that NRCS require State
Conservationists to work with other
agencies and organizations when
developing proposals. One respondent
suggested the requirement include State
Foresters, State Technical Committees,
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and State Forest Stewardship
Committees; three respondents
suggested the requirement include all
local, State, and Federal agencies; and
one respondent suggested the
requirement include the appropriate
State fish and wildlife agency.

Response: No changes were made to
the regulation based on these comments.
NRCS cannot require that the State
Technical Committee be consulted
because HFRP is not a program in the
Conservation Title. The rule provides
flexibility to the State Conservationists
to determine with whom it is
appropriate to work when developing
proposals and implementing the
program. The suggested changes would
require consultation and limit the
discretion and flexibility of the State
Conservationist.

Comment: Two respondents suggested
that the ranking considerations be
developed with State fish and wildlife
agencies and be separated into primary
and secondary ranking considerations,
similar to the statutory language.
Another respondent suggested that all
ranking considerations should be
required to be considered.

Response: No changes were made to
the regulation based on these comments.
The required ranking considerations are
found in the final rule at §625.6. The
associated weighting of the ranking
considerations is the responsibility of
the State Conservationist. The State
Conservationist works with cooperating
agencies, which may include the State
fish and wildlife agencies, to obtain
input and advice on weighting and
applying the ranking factors. The
ranking structure proposed by the
respondents would require specific
ranking criteria to be considered
regardless of the local conditions. The
current structure of the regulation
allows State Conservationists to ensure
that local conditions are considered in
applying the ranking criteria.

Term of Enrollment

Statutory provisions at 16 U.S.C.
6572(e)(1) provide that land may be
enrolled in the HFRP in accordance
with:

e A 10-year cost-share agreement,

¢ A 30-year easement, or

¢ A permanent easement or an
easement for the maximum duration
allowed under State law.

Under the provisions of 16 U.S.C.
6572(e)(3), the statute allows acreage
owned by Indian tribes to be enrolled
into the program through the use of 30-
year contracts or 10-year cost-share
agreements, or a combination of the two.

Comment: NRCS specifically
requested comments on the definition of

“acreage owned by Indian tribes” and
the accompanying requirements for 30-
year contracts at §625.12. In response,
NRCS received one comment. The
respondent suggested that NRCS revise
the definition of “acreage owned by
Indian tribes” to allow Indian lands held
in trust to be eligible for the program.

Response: No changes were made to
the regulation based on this comment.
As stated in the preamble to the
proposed rule, “The statement of
managers (Conference Report H.R. 110—
627 for H.R. 2419, pages 202 and 203,
May 13, 2008) provided additional
clarification of congressional intent by
stating that “the managers intend that
tribal land enrolled in the program
should be land held in private
ownership by a tribe or an individual
tribal member. Tribal lands held in trust
or reserved by the United States
Government or restricted fee lands
should not be enrolled in the program
regardless of ownership.” The managers’
report language can be used to elucidate
the meaning of the statute. Based on this
language, NRCS interpreted the meaning
of “acreage owned by Indian tribes” as
including only land to which the title is
held by individual Indians and Indian
tribes, including Alaska Native
Corporations. Lands held in Trust by the
United States or allotted lands which
contain restraints against alienation are
not eligible under the definition of
“acreage owned by Indian tribes.” For
purposes of clarity, NRCS removed the
word “private” from this definition in
the final rule because the inclusion of
the word “private” was redundant and
could create confusion when
implemented. The definition of “private
land” includes land that meets the
definition of “acreage owned by Indian
tribes.” NRCS also revised the definition
of “30-year contract” to include the term
“acreage owned by Indian tribes” and to
remove the reference to land held in
private ownership and the reference to
“individual tribal members” for the
reasons listed above. Additionally,
NRCS removed the phrase “including
Alaska Native Corporations” from the
definition because it was repetitive.

Comment: Two respondents suggested
that NRCS require that direct benefits to
the target species be realized during the
contract period.

Response: No changes were made to
the regulation based on these comments.
Section 625.4 applies to all eligible
land, including permanent easements.
The change suggested by the
respondents to include “within the
contract period” would be confusing
because this section addresses all
enrollment options, and this phrase is
not applicable to easements.

Additionally, there are circumstances in
which the desired benefits may not
occur within the contract period, though
such benefits will likely be obtained as
a result of HFRP financial and technical
assistance. For example, HFRP
assistance through a 30-year easement
may facilitate the establishment of a
mature hardwood forest, though the
trees planted with HFRP assistance will
not have reached full maturity at the
end of the 30-year easement period. The
respondents proposed change would
render such land ineligible for the
program.

Comment: Two respondents asserted
that NRCS should spend no less than 60
percent of HFRP funds on permanent
easements. Another respondent
suggested that NRCS favor shorter term
easements and restoration cost-share
agreements over permanent easements.

Response: No changes were made to
the regulation based on these comments
because the statutory requirements
determine the allocation of funds. The
original HFRP statutory language
required that “the extent to which each
enrollment method is used will be based
on the approximate proportion of owner
interest expressed in that method in
comparison to the other methods.”
However, the 2008 Act amended the
HFRP statute to include language
specifying that 40 percent of program
expenditures in any fiscal year be for
restoration cost-share agreement
enrollment and 60 percent of program
expenditures in any fiscal year be for
easement enrollment. The 2008 Act
allows re-allocation if funds are not
obligated by April 1 of the fiscal year in
which the funds were made available.

Comment: One respondent asserted
that NRCS should allow States the
flexibility to allocate funds according to
local needs under the re-pooling
provision.

Response: No changes were made to
the regulation based on this comment.
The preamble of the proposed rule
stated that “NRCS proposes to manage
this process at the national level to
ensure that the allocation of funds meets
the statutory requirements.” The agency
will manage the re-pooling of funds at
National Headquarters to ensure that the
statutory requirements are met.

Comment: Two respondents suggested
that NRCS limit the allocation of
program resources to States that have
developed proposals likely to result in
the most significant and cost-effective
benefits to the forest ecosystems and
species.

Response: No changes were made to
the regulation based on these comments.
The respondents’ suggestion limits
HFRP enrollment to a select number of
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States. NRCS does not believe Congress
intended to limit the implementation of
the program in this manner. The sign-
up process, detailed in § 625.5(a), is
designed to target funding to the most
significant and cost-effective proposals.

Restoration Plans

As a condition of HFRP participation,
a landowner must agree to the
implementation of a HFRP restoration
plan. The purpose of the restoration
plan is to restore, protect, enhance,
maintain, and manage the habitat
conditions necessary to increase the
likelihood of recovery of listed species
under the ESA, or measurably improve
the well-being of species that are not
listed but are candidates for such listing,
State-listed species, or species identified
by the Chief for special consideration
for funding.

Under the provisions of 16 U.S.C.
6572, NRCS is to carry out the HFRP in
coordination with FWS and NMFS. The
provisions of § 625.13(c), which concern
the HFRP restoration plan development,
specify that NRCS, in coordination with
the FWS, will determine the
conservation practices and measures for
the restoration plan.

Comment: Two respondents suggested
including other agencies in the
development of the restoration plan.

Response: No changes were made to
the regulation based on these comments.
The rule allows the State
Conservationists to confer with FWS
and NMFS in developing the restoration
plan. The State Conservationists have
the authority to consult with other
agencies in the development of the
restoration plan as necessary.

Comment: Three respondents
suggested that NRCS reword § 625.13(c)
to require that carbon sequestration
management promote diverse and high
quality native forest ecosystems to
accomplish the goals of the restoration
plan.

Response: Based on the comments,
NRCS inserted the language suggested
by the respondents in § 625.13(c). NRCS
agrees with the respondents and is
concerned that the most effective plants
for sequestering carbon may be non-
native species that may not be
appropriate for maintaining habitat.
NRCS agrees that for carbon
sequestration purposes, the plants
should be required to be native to the
environment in which they are being
planted.

Comment: One respondent
recommended that restoration plans be
tailored to help landowners adapt their
management strategies in a changing
climate.

Response: No changes were made to
the regulation based on this comment.
The planning process includes selecting
plants that are widely adapted to
tolerate changes in climate. The
restoration plan may be modified by the
parties to address changing
circumstances, including changes to
facilitate climate adaptation.

Comment: Two respondents suggested
that the language in § 625.14 is
inconsistent because the first sentence
of the section says that modifications
may be approved if they do not modify
or void provisions of the easement, and
later in the section the regulation says
that modifications may require
execution of an amended easement.

Response: Section 625.14 discusses
modifications to the HFRP restoration
plan; it is not discussing modification to
an HFRP easement. There is no statutory
authority for HFRP easements to be
modified. In order for a restoration plan
to be modified, the modification must
meet HFRP program objectives and must
result in equal or greater wildlife
benefits and ecological and economic
values to the United States. In order to
avoid confusion regarding the
modification of an HFRP restoration
plan, NRCS has inserted the phrase “to
the restoration plan” and removed the
word “easement” from § 625.14.

Comment: One respondent suggested
that any modification to an HFRP
restoration plan should require
agreement from the landowner, FWS,
NMFS, or the State fish and wildlife
agency.

Response: No changes were made to
the regulation based on this comment.
The final rule at § 625.14 affirms that
NRCS will coordinate with the
landowner, FWS, and NMFS to
determine if a modification to the
restoration plan is justified.

Cost-Share Payments

Comment: One respondent asserted
that NRCS should use actual costs rather
than average costs for determining cost-
share assistance reimbursement rates.
The HFRP statutory language allows for
NRCS to reimburse a percentage of
either the actual cost or the average cost
of approved practices. The respondent
asserted that average costs may be far
lower than the actual cost and therefore,
make full program implementation less
likely where landowners do not receive
reimbursement for their full expenses.

Response: No changes were made to
the regulation based on this comment.
Calculating actual costs would
significantly increase the administrative
workload and reduce the amount of
financial assistance available to HFRP
participants. Average costs, as

determined on a regional basis, will be
used to ensure that the average costs are
close to actual costs in that area.

However, for purposes of clarity,
NRCS revised §625.3(d) and §625.13(c)
to establish that the State
Conservationist will develop the list of
eligible restoration practices, payment
rates, and cost-share percentages. The
State Conservationist will not determine
the rates of compensation for an
easement or 30-year contract because
those rates will be established through
the process outlined in § 625.8.

NRCS also revised § 625.10(g) to
clarify that payments will not be made
on components of a conservation
practice or measure. This change was
made to ensure consistency with other
NRCS programs.

Compensation

The statutory provisions at 16 U.S.C.
6574 establish the requirements for
easement compensation rates.
Subsection (a) provides that the
Secretary of Agriculture will pay a
landowner for a permanent easement
not less than 75 percent, nor more than
100 percent of the fair market value of
the land enrolled during the period the
land is subject to the easement, less the
fair market value of the land
encumbered by the easement (as
determined by the Secretary). The
statute provides that the Secretary will
pay the same rate for easements that are
for the maximum duration allowed
under State law.

As stated in the preamble to the
proposed rule, Federal agencies
generally follow the Uniform Relocation
Assistance and Real Property
Acquisition Policies for Federal and
Federally Assisted Programs (the
Uniform Relocation Act), the Uniform
Relocation Act’s implementing
regulations at 49 CFR part 24, and the
Uniform Appraisal Standards for
Federal Land Acquisitions (the Yellow
Book). The Yellow Book requires that
compensation be based upon the impact
that the easement encumbrance will
have on the value of the larger parcel,
which includes all land owned by the
landowner that may be impacted by the
easement, as determined by the
appraiser.

However, where agencies have
statutory authority to waive general
appraisal procedures, Federal agencies
can develop alternative appraisal and
valuation methodologies. Under the
SAFE-TEA-LU Act, NRCS is exempt
from the requirements of 49 CFR part
24. The HFRP language for permanent
and maximum duration easements
requires that compensation be based on
the impact to the value of only the land
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enrolled and encumbered by the
easement. Thus, the Yellow Book
requirement of appraising the larger
parcel does not apply for permanent
easements, or those of the maximum
duration required by State law.

Comment: NRCS specifically
requested comments on the language
regarding the establishment of easement
compensation rates at §625.8. In
response, NRCS received three
comments. All respondents were in
agreement that NRCS should not use the
Yellow Book appraisal process.

Response: No changes were made to
the regulation based on these comments.
NRCS will use the Uniform Standards
for Professional Appraisal Practice to
determine easement compensation
values under HFRP. NRCS will use the
same methodology to determine
compensation values for all HFRP
easements, both permanent and 30-year,
to reduce confusion and maintain
consistency.

Comment: One respondent suggested
that HFRP use the same appraisal
process as the Wetlands Reserve
Program (WRP).

Response: No changes were made to
the regulation based on this comment.
HFRP has different statutory
requirements than the WRP. The
statutory requirements of HFRP do not
allow for the program to use the same
method of compensation as the WRP.

Comment: NRCS also specifically
requested comments on the language
regarding ownership of ecosystem
services credits at § 625.8(f). In
response, the agency received three
comments. All three respondents
supported the ecosystem services
credits language.

Response: No changes were made to
the regulation as a result of these
comments. However, minor changes
were made to the language in § 625.8 to
ensure consistency across all NRCS
programs.

Landowner Protections and Safe Harbor
Agreements

The 2006 HFRP interim final rule (71
FR 28557) included a definition of
Landowner Protections as part of § 625.2
and the preamble to that rule described
those protections and how program
participants obtain them (71 FR 28548—
28550). Landowner Protections were
defined in the 2006 interim final rule as:

“* * * protections and assurances made
available to HFRP participants whose
voluntary conservation activities result in a
net conservation benefit for listed, candidate,
or other species. Landowner Protections
made available by the Secretary of
Agriculture to HFRP participants may be
provided under section 7(b)(4) or section

10(a)(1) of the Endangered Species Act of
1973 (ESA; 16 U.S.C. 1536(b)(4), 1539(a)(1)).
These Landowner Protections may be
provided by NRCS in conjunction with
meeting its responsibilities under section 7 of
the ESA, or by FWS or NFMS through section
10 of the ESA. These Landowner Protections
include a permit providing coverage for
incidental take of species listed under the
ESA. Landowner Protections also include
assurances related to potential modifications
of HFRP restoration plans and assurances
related to the potential (unlikely) termination
of Landowner Protections and any 10-year
cost share agreement.”

Landowner Protections are contingent
upon the HFRP restoration plan and
associated cost-share agreement or
easement being properly implemented.
There is no requirement that HFRP
participants obtain any Landowner
Protections. Generally, the three
elements of Landowner Protections are:
(1) Authorization for the take of
endangered or threatened species when
conducting management activities
under a HFRP restoration plan and
when returning to the baseline
conditions at the end of the cost-share
agreement or easement period
(whichever is longer), (2) assurance that
the landowner will not be required to
undertake additional or different
management activities without the
consent of the landowner, and (3)
limitations on the possibility of
termination of a HFRP restoration plan
that is being properly implemented by
the landowner.

The definition of Landowner
Protections in the interim final rule (and
text in the preamble) included a
description of two approaches that the
Secretary of Agriculture may use to
make Land Protections available to
HFRP participants. The regulation at
§625.13(d) specifies the two ways that
NRCS can make Landowner Protections
available to HFRP participants upon
request. The first approach involves
NRCS and the HFRP participant, and
does not require the HFRP participant to
have direct involvement with FWS or
NMFS. Under this approach, NRCS will
extend to participants the incidental
take authorization received by NRCS
from FWS or NMFS through biological
opinions issued as part of the
interagency consultation process under
section 7(a)(2) of the ESA.

Under the second approach for
Landowner Protections, NRCS will
provide technical assistance to help
participants design and use their HFRP
restoration plan for the dual purposes of
qualifying for HFRP financial assistance,
and as a basis for entering into a Safe
Harbor Agreement (SHA) or Candidate
Conservation Agreement with
Assurances (CCAA) with the FWS or

NMEFS under section 10(a)(1)A of the
ESA. SHAs are voluntary arrangements
between either the FWS or NMFS and
cooperating participants who agree to
adopt practices and measures, or refrain
from certain activities in order to
achieve net conservation benefits, i.e., a
contribution to the recovery of listed
species.

A CCAA is a voluntary agreement
between the FWS or NMFS and
cooperating participants whereby
landowners who voluntarily agree to
manage their lands or waters to remove
threats to species at risk of becoming
listed under the ESA as threatened or
endangered receive assurances that their
conservation efforts will not result in
future regulatory obligations in excess of
those they agree to at the time they enter
into the Agreement. CCAAs are
intended to help conserve proposed and
candidate species, and species likely to
become candidates by giving private,
non-Federal landowners incentives to
implement conservation measures for
declining species. The primary
incentive for CCAAs is an assurance
that no further additional land, water, or
resource use restrictions would be
imposed should the species later
become listed under the ESA.

There is no requirement that HFRP
participants enter into a SHA or a
CCAA. All SHAs are subject to the SHA
policy jointly adopted by FWS and
NMFS (Announcement of Final Policy,
64 FR 32717, June 17, 1999), and SHAs
with the FWS also are subject to
regulations at 50 CFR part 17, and
specifically 50 CFR 17.22(c) for
endangered species or 17.32(c) for
threatened species. All CCAAs are
subject to the CCAA policy jointly
adopted by FWS and NMFS
(Announcement of Final Policy, 64 FR
32726, June 17, 1999), and CCAAs with
the FWS are also subject to regulations
at 50 CFR part 17, and specifically 50
CFR 17.22(d) for endangered species or
17.32(d) for threatened species.

Comment: One Federal agency
respondent suggested that the regulation
clarify the landowner protection section
to include a return to baseline
conditions at the end of the easement,
contract, or agreement. The respondent
suggested that NRCS do this in one of
two ways, either in the definition of
landowner protection or in the
landowner protections section of the
regulation.

Response: NRCS has decided that this
clarification is needed, and that the
issue will be better clarified in the
landowner protections section of the
regulation. Based on this comment,
NRCS added §625.13(d)(1)(iii) to the
Incidental Take section and
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§625.13(d)(2)(iv) to the SHA or CCAA
section to include a return to baseline
conditions at the end of the applicable
period.

Comment: Two respondents
recommended that NRCS modify
§625.13(d) to clarify that the
Landowner Protections discussed in
that section are intended to apply to
HFRP participants.

Response: Based on these comments,
NRCS corrected § 625.13(d) by inserting
a comma after “species,” removing the
words “a participant,” and removing the
period at the end of the sentence. These
changes help clarify that Landowner
Protections are available to HFRP
participants.

Comment: One respondent suggested
that NRCS provide landowners with an
assurance that they will not be found in
violation of the ESA or other
environmental laws.

Response: No changes were made to
the regulation based on this comment.
NRCS cannot offer this type of
assurance to landowners. A landowner
may be in violation of the ESA if they
are acting outside of the SHA/CCAA
agreement. It is the responsibility of the
landowner to ensure that actions
outside of the landowner protections
provided by NRCS are consistent with
all applicable Federal and State laws.
NRCS does not have the authority to
provide any assurances regarding
compliance with other applicable
environmental laws.

Compatible Use Authorizations

Comment: Two respondents suggested
that it may be more important to address
the issue of compatible uses in the
context of 10-year agreements than in
the context of easements. The
respondents felt that compatible use
agreements should not be needed for
properties subject to easements since
the easement specifically prohibits
certain uses and allows all others.

Response: No changes were made to
the regulation based on these comments.
The purpose of a compatible use
agreement is to allow a landowner to
conduct a prohibited activity on the
easement if it will benefit the functions
and values of the easement. A
compatible use agreement is necessary
in the context of an easement,
particularly a permanent easement,
which is a recorded property right and
cannot be changed. However, a
compatible use agreement is not
necessary for a 10-year restoration cost-
share agreement because the agreement
itself can be altered to permit the
activity that will benefit the land.

Comment: Two respondents
recommended that NRCS include a

definition of the term “compatible use”
in the rule.

Response: NRCS did not make any
changes to the regulation based on these
comments. Although the term is used in
the rule, the types of activities that may
be considered compatible may change
depending on the circumstances. In
order to allow for flexibility, NRCS will
define the term compatible use in the
policy consistent with other NRCS
programs that allow compatible use
authorizations.

Comment: Three respondents asserted
that NRCS does not have the authority
to regulate hunting and fishing as
compatible uses because they are a
reserved right of the landowner.

Response: Although undeveloped
recreational hunting and fishing is
identified in the deed as a reserved right
to the landowner, any activity above
and beyond undeveloped recreational
use may only be authorized by NRCS
through the compatible use process. The
HFRP deed does not reserve to the
landowner an unfettered right to hunt
and fish as suggested by the
respondents. In order to clarify this
issue, the agency removed language
from §625.11(b)(2) which gave
examples of what types of activities may
be granted a compatible use agreement.
NRCS removed the compatible use
paragraph from § 625.11(b)(2) and
combined it with §625.11(b)(3). The
new combined paragraph at
§625.11(b)(2) now allows NRCS the
right to determine and permit
compatible uses on the easement area
and specify the amount, timing, method,
intensity, and duration of the
compatible use, if such use is consistent
with the long-term protection and
enhancement of the purposes for which
the easement was established. This new
paragraph avoids confusion over what
activities may be granted a compatible
use, and instead focuses on the standard
an activity must meet in order for a
compatible use to be granted.

Comment: Three respondents
suggested that NRCS should add
prescribed fire, grazing, and silviculture
practices as compatible uses which are
consistent with the long-term protection
and enhancement of the purposes for
which the easement was established.

Response: No changes were made to
the regulation as a result of these
comments. As mentioned above,
whether or not these activities will be
considered compatible uses will depend
on site-specific circumstances. In
addition, the change made in response
to the comments regarding hunting and
fishing at § 625.11(b)(2) will provide
additional clarity on this issue. The
HFRP deed allows landowners to

conduct routine forestry operations and
management practices as long as such
activities are consistent with the terms
of the deed and the restoration plan. If
the activity is allowed by the deed and
consistent with the terms of the deed
and the restoration plan, no compatible
use authorization is required.

Termination of Landowner Protections

As provided for in this final rule in
the definition of Landowner Protections
in §625.2 and the associated provision
at §625.13(d), all appropriate options
will be pursued with the participant to
avoid termination of the landowner
protections in the case of landowner
non-compliance or changed conditions.
If the participant has entered into a SHA
or CCAA with the FWS or NMFS (the
Services) based on a HFRP restoration
plan, NRCS will work with the
participant and the Services to seek
appropriate means of avoiding
revocation of a permit issued under
section 10(a)(1) of the ESA by FWS or
NMFS to implement the SHA or CCAA.
However, in the event of a termination,
any requested assurances from NRCS
will be voided, and the landowner will
be responsible to FWS or NMFS for any
violations of the ESA.

The SHA policy regarding revocation
of a permit issued in association with a
SHA is: “The Services are prepared as a
last resort to revoke a permit
implementing a Safe Harbor Agreement
where continuation of the permitted
activity would be likely to result in
jeopardy to a species covered by the
permit. Prior to taking such a step,
however, the Services would first have
to exercise all possible means to remedy
such a situation” (64 FR 32724).
Regulations pertaining to SHA permits
issued by FWS have a similar provision
(50 CFR 17.22(c)(7) and 17.32(c)(7)) for
endangered and threatened wildlife.

Comment: One respondent suggested
that NRCS require the landowner to
coordinate with all parties to the
agreement if there is termination or
transfer of a SHA or a CCAA.

Response: The proposed rule at
§625.13(d)(2)(iv) required landowners
to notify and coordinate with FWS and
NMFS, as appropriate, in the event of a
termination of the agreement. NRCS
agrees that the landowner should be
responsible for coordinating with any
party to the specific SHA or CCAA, as
applicable, such as State fish and
wildlife agencies. Based on this
comment, NRCS inserted language at
§625.13(d)(2)(v) to require landowners
to notify and coordinate with any
relevant party to the specific SHA or
CCAA.
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Tribal Consultation

Comment: One respondent suggested
that the regulations should require
consultation with Indian tribes to
discuss impacts and evaluate the
effectiveness of the program over time.

Response: No changes were made to
the regulation based on this comment.
Participation in HFRP is voluntary, and
the proposed rule did not meet the
threshold for requiring consultation as
specified by Executive Order 13175.
However, NRCS remains committed to
seeking advice, guidance, and counsel
from Indian tribes in regard to natural
resource concerns and issues. Indian
tribes interested in providing input
regarding HFRP policies may submit
their request directly to the Chief.

Miscellaneous Changes for Clarification
and Improved Program Administration

NRCS removed the definition of
“contract or agreement” for clarity
because each of the possible contracts or
agreements under HFRP are defined
specifically so a general definition is not
necessary and may create confusion.

NRCS removed the term “option
agreement to purchase” throughout the
document and replaced the term with
“agreement to purchase” to reflect more
accurately the way the document is
used and to allow for consistency with
other easement programs.

NRCS made other non-substantive
changes for the purpose of clarity and
consistency with other NRCS programs.
These changes are set forth in the text
portion of this document.

List of Subjects in 7 CFR Part 625

Administrative practice and
procedure, Agriculture, Soil
conservation, and Forestry.

m For the reasons stated in the preamble,
NRCS revises 7 CFR part 625 to read as
follows:

PART 625—HEALTHY FORESTS
RESERVE PROGRAM

Sec.

625.1
625.2
625.3
625.4

Purpose and scope.

Definitions.

Administration.

Program requirements.

625.5 Application procedures.

625.6 Establishing priority for enrollment in
HFRP.

625.7 Enrollment of easements, contracts,
and agreements.

625.8 Compensation for easements and 30-
year contracts.

625.9 10-year restoration cost-share
agreements.

625.10 Cost-share payments.

625.11 Easement participation
requirements.

625.12 30-year contracts.

625.13 The HFRP restoration plan
development and Landowner
Protections.

625.14 Modification of the HFRP
restoration plan.

625.15 Transfer of land.

625.16 Violations and remedies.

625.17 Payments not subject to claims.

625.18 Assignments.

625.19 Appeals.

625.20 Scheme and device.

Authority: 16 U.S.C. 6571-6578.

§625.1 Purpose and scope.

(a) The purpose of the Healthy Forests
Reserve Program (HFRP) is to assist
landowners, on a voluntary basis, in
restoring, enhancing, and protecting
forestland resources on private lands
through easements, 30-year contracts,
and 10-year cost-share agreements.

(b) The objectives of HFRP are to:

(1) Promote the recovery of
endangered and threatened species
under the Endangered Species Act of
1973 (ESA);

(2) Improve plant and animal
biodiversity; and

(3) Enhance carbon sequestration.

(c) The regulations in this part set
forth the policies, procedures, and
requirements for the HFRP as
administered by the Natural Resources
Conservation Service (NRCS) for
program implementation and processing
applications for enrollment.

(d) The Chief may implement HFRP
in any of the 50 States, District of
Columbia, Commonwealth of Puerto
Rico, Guam, Virgin Islands, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

§625.2 Definitions.

The following definitions will be
applicable to this part:

30-year Contract means a contract that
is limited to acreage owned by Indian
tribes. The 30-year contract is not
eligible for use on tribal lands held in
trust or subject to Federal restrictions
against alienation.

Acreage Owned by Indian Tribes
means lands to which the title is held
by individual Indians and Indian tribes.
This term does not include land held in
trust by the United States or lands
where the fee title contains restraints
against alienation.

Biodiversity (Biological Diversity)
means the variety and variability among
living organisms and the ecological
complexes in which they live.

Candidate Conservation Agreement
with Assurances (CCAA) means a
voluntary arrangement between the U.S.
Fish and Wildlife Service (FWS) or the
National Marine Fisheries Service
(NMFS), and cooperating non-Federal
landowners under the authority of

section 10(a)(1) of the Endangered
Species Act of 1973, 16 U.S.C.
1539(a)(1). Under the CCAA and an
associated enhancement of survival
permit, the non-Federal landowner
implements actions that are consistent
with the conditions of the permit. CCAA
with FWS are also subject to regulations
at 50 CFR 17.22(d) for endangered
species or 50 CFR 17.32(d) for
threatened species, or applicable
subsequent regulations.

Carbon sequestration means the long-
term storage of carbon in soil (as soil
organic matter) or in plant material
(such as in trees).

Chief means the Chief of the
Department of Agriculture (USDA)
NRCS, or designee.

Confer means to discuss for the
purpose of providing information; to
offer an opinion for consideration; or to
meet for discussion, while reserving
final decision-making authority with
NRCS.

Conservation practice means one or
more conservation improvements and
activities, including structural practices,
land management practices, vegetative
practices, forest management, and other
improvements that benefit the eligible
land and optimize environmental
benefits, planned and applied according
to NRCS standards and specifications.

Conservation treatment means any
and all conservation practices,
measures, activities, and works of
improvement that have the purpose of
alleviating resource concerns, solving or
reducing the severity of natural resource
use problems, or taking advantage of
resource opportunities, including the
restoration, enhancement, maintenance,
or management of habitat conditions for
HFRP purposes.

Coordination means to obtain input
and involvement from others while
reserving final decision-making
authority with NRCS.

Cost-share agreement means a legal
document that specifies the rights and
obligations of any participant accepted
into the program. A HFRP cost-share
agreement is a binding agreement for the
transfer of assistance from USDA to the
participant to share in the costs of
applying conservation. A cost-share
agreement under HFRP has a duration of
10-years.

Cost-share payment means the
payment made by NRCS to a program
participant or vendor to achieve the
restoration, enhancement, and
protection goals of enrolled land in
accordance with the HFRP restoration
plan.

Easement means a conservation
easement, which is an interest in land
defined and delineated in a deed
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whereby the landowner conveys certain
rights, title, and interests in a property
to the United States for the purpose of
protecting the forest ecosystem and the
conservation values of the property.

Easement area means the land
encumbered by an easement.

Easement payment means the
consideration paid to a landowner for
an easement conveyed to the United
States under the HFRP.

Fish and Wildlife Service is an agency
of the Department of Interior.

Forest Service is an agency of USDA.

Forest ecosystem means a dynamic set
of living organisms, including plants,
animals, and microorganisms
interacting among themselves and with
the environment in which they live. A
forest ecosystem is characterized by
predominance of trees, and by the
fauna, flora, and ecological cycles
(energy, water, carbon, and nutrients).

HFRP restoration plan means the
document that identifies the
conservation treatments that are
scheduled for application to land
enrolled in HFRP in accordance with
NRCS standards and specifications.

Indian tribe means any Indian tribe,
band, Nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (85 Stat. 688, 43 U.S.C.
1601 et seq.), which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

Landowner means an individual or
entity having legal ownership of land.
The term landowner may also include
all forms of collective ownership
including joint tenants, tenants in
common, and life tenants.

Landowner protections means
protections and assurances made
available by NRCS to HFRP participants,
when requested, and whose voluntary
conservation activities result in a net
conservation benefit for listed,
candidate, or other species and meet
other requirements of the program.
These Landowner Protections are
subject to a HFRP restoration plan and
associated cost-share agreement, 30-year
contract, or easement being properly
implemented. Landowner protections
made available by the Secretary of
Agriculture to HFRP participants may
include an incidental take authorization
received by NRCS from FWS or NMFS,
or may be provided by a Safe Harbor
Agreement (SHA) or CCAA directly
between the HFRP participant and FWS
or NMFS, as appropriate.

Liquidated damages means a sum of
money stipulated in the HFRP
restoration agreement that the
participant agrees to pay NRCS if the
participant fails to adequately complete
the terms of the restoration agreement.
The sum represents an estimate of the
expenses incurred by NRCS to service
the restoration agreement, and reflects
the difficulties of proof of loss and the
inconvenience or non-feasibility of
otherwise obtaining an adequate
remedy.

Maintenance means work performed
to keep the applied conservation
practice functioning for the intended
purpose during its life span.
Maintenance includes work to prevent
deterioration of the practice, repairing
damage, or replacement of the practice
to its original condition if one or more
components fail.

Measure means one or more specific
actions that is not a conservation
practice, but has the effect of alleviating
problems or improving the treatment of
the resources.

National Marine Fisheries Service is
an agency of the United States
Department of Commerce.

Natural Resources Conservation
Service is an agency of USDA which has
the responsibility for administering
HFRP.

Participant means a person, entity, or
Indian tribe who is a party to a 10-year
cost share agreement, 30-year contract,
or an agreement to purchase an
easement.

Private land means land that is not
owned by a local, State, or Federal
governmental entity, and includes land
that meets the definition of “acreage
owned by Indian tribes.”

Restoration means implementing any
conservation practice (vegetative,
management, or structural) or measure
that improves forest ecosystem values
and functions (native and natural plant
communities).

Restoration agreement means a cost-
share agreement between the program
participant and NRCS to restore,
enhance, and protect the functions and
values of a forest ecosystem for the
purposes of HFRP under either an
easement, 30-year contract, or a 10-year
cost-share agreement enrollment option.

Safe Harbor Agreement means a
voluntary arrangement between FWS or
NMFS and cooperating non-Federal
landowners under the authority of
section 10(a)(1) of the Endangered
Species Act of 1973, 16 U.S.C.
1539(a)(1). Under the SHA and an
associated enhancement of survival
permit, the private property owner
implements actions that are consistent
with the conditions of the permit. SHAs

with FWS are also subject to regulations
at 50 CFR 17.22(c) for endangered
species or 50 CFR 17.32(c) for
threatened species, or applicable
subsequent regulations.

State-listed species means a species
listed as threatened or endangered
under State endangered species laws, a
candidate for such listing, or a species
listed in a State Wildlife Action Plan as
a Species of Greatest Conservation
Need.

Sign-up notice means the public
notification document that NRCS
provides to describe the particular
requirements for a specific HFRP sign-
up.
pState Conservationist means the
NRCS employee authorized to
implement HFRP and direct and
supervise NRCS activities in a State,
Caribbean Area, or Pacific Islands Area.

Technical service provider means an
individual, private-sector entity, or
public agency certified by NRCS to
provide technical services to program
participants in lieu of or on behalf of
NRCS.

§625.3 Administration.

(a) The regulations in this part will be
administered under the general
supervision and direction of the Chief.

(b) The Chief may modify or waive a
provision of this part if the Chief
determines that the application of such
provision to a particular limited
situation is inappropriate and
inconsistent with the goals of the
program. This authority cannot be
further delegated. The Chief may not
modify or waive any provision of this
part which is required by applicable
law.

(c) No delegation in this part to lower
organizational levels will preclude the
Chief from determining any issue
arising under this part or from reversing
or modifying any determination arising
from this part.

(d) The State Conservationist will
develop a list of eligible restoration
practices, payment rates and cost-share
percentages, a priority ranking process,
and any related technical matters.

(e) NRCS will coordinate with FWS
and NMFS in the implementation of the
program and in establishing program
policies. In carrying out this program,
NRCS may confer with private forest
landowners, including Indian tribes, the
Forest Service and other Federal
agencies, State fish and wildlife
agencies, State forestry agencies, State
environmental quality agencies, other
State conservation agencies, and
nonprofit conservation organizations.
No determination by the FWS, NMFS,
Forest Service, any Federal, State, or
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tribal agency, conservation district, or
other organization will compel NRCS to
take any action which NRCS determines
will not serve the purposes of the
program established by this part.

§625.4 Program requirements.

(a) General. Under the HFRP, NRCS
will purchase conservation easements
from, or enter into 30-year contracts or
10-year cost-share agreements with,
eligible landowners who voluntarily
cooperate in the restoration and
protection of forestlands and associated
lands. To participate in HFRP, a
landowner will agree to the
implementation of a HFRP restoration
plan, the effect of which is to restore,
protect, enhance, maintain, and manage
the habitat conditions necessary to
increase the likelihood of recovery of
listed species under the ESA, or
measurably improve the well-being of
species that are not listed as endangered
or threatened under the ESA but are
candidates for such listing, State-listed
species, or species identified by the
Chief for special consideration for
funding. NRCS may provide cost-share
assistance for the activities that promote
the restoration, protection,
enhancement, maintenance, and
management of forest ecosystem
functions and values. Specific
restoration, protection, enhancement,
maintenance, and management
activities may be undertaken by the
landowner or other NRCS designee.

(1) Of the total amount of funds
expended under the program for a fiscal
year to acquire easements and enter into
10-year cost-share agreements, not more
than 40 percent will be used for cost-
share agreements, and not more than 60
percent will be used for easements.

(2) The Chief may use any funds that
are not obligated by April 1 of the fiscal
year for which the funds are made
available to carry out a different method
of enrollment during that fiscal year.

(b) Landowner eligibility. To be
eligible to enroll an easement in the
HFRP, an individual or entity must:

(1) Be the landowner of eligible land
for which enrollment is sought; and

(2) Agree to provide such information
to NRCS, as the agency deems necessary
or desirable, to assist in its
determination of eligibility for program
benefits and for other program
implementation purposes.

(c) Eligible land.

(1) NRCS, in coordination with FWS
or NMFS, will determine whether land
is eligible for enrollment and whether
once found eligible, the lands may be
included in the program based on the
likelihood of successful restoration,
enhancement, and protection of forest

ecosystem functions and values when
considering the cost of acquiring the
easement, 30-year contract, or 10-year
cost share agreement, and the
restoration, protection, enhancement,
maintenance, and management costs.

(2) Land will be considered eligible
for enrollment in the HFRP only if
NRCS determines that:

(i) Such private land will contribute
to the restoration or enhancement of the
habitat or otherwise measurably
increase the likelihood of recovery for a
selected species listed under section 4
of the ESA; and

(ii) Such private land will contribute
to the restoration or enhancement of the
habitat or otherwise measurably
improve the well-being of a selected
species not listed under section 4 of the
ESA but is a candidate for such listing,
or the selected species is a State-listed
species, or is a species identified by the
Chief for special consideration for
funding.

(3) NRCS may also enroll land
adjacent to eligible land if the
enrollment of such adjacent land would
contribute significantly to the practical
administration of the easement area, but
not more than it determines is necessary
for such contribution.

(4) To be enrolled in the program,
eligible land must be configured in a
size and with boundaries that allow for
the efficient management of the area for
easement purposes and otherwise
promote and enhance program
objectives.

(5) In the case of acreage owned by an
Indian tribe, NRCS may enroll acreage
into the HFRP which is privately owned
by either the tribe or an individual.

(d) Ineligible land. The following land
is not eligible for enrollment in the
HFRP:

(1) Land owned by the United States,
States, or units of local government;

(2) Land subject to an easement or
deed restriction that already provides
for the protection of fish and wildlife
habitat or that would interfere with
HFRP purposes, as determined by
NRCS; and

(3) Land that would not be eligible for
HFRP under paragraphs (c)(1) through
(c)(5).

§625.5 Application procedures.

(a) Sign-up process. As funds are
available, the Chief will solicit project
proposals from the State
Conservationist. The State
Conservationist may consult with other
agencies at the State, Federal, and local
levels to develop proposals. The State
Conservationist will submit the
proposal(s) to the Chief for funding
selection. Upon selection for funding,

the State Conservationist will issue a
public sign-up notice which will
announce and explain the rationale for
decisions based on the following
information:

(1) The geographic scope of the sign-

up;

p(z) Any additional program eligibility
criteria that are not specifically listed in
this part;

(3) Any additional requirements that
participants must include in their HFRP
applications that are not specifically
identified in this part;

(4) Information on the priority order
of enrollment for funding;

(5) An estimate of the total funds
NRCS expects to obligate during a given
sign-up; and

(6) The schedule for the sign-up
process, including the deadline(s) for
applying.

(b) Application for participation. To
apply for enrollment through an
easement, 30-year contract, or 10-year
cost-share agreement, a landowner must
submit an application for participation
in the HFRP during an announced
period for such sign-up.

(c) Preliminary agency actions. By
filing an application for participation,
the applicant consents to an NRCS
representative entering upon the land
for purposes of determining land
eligibility, and for other activities that
are necessary or desirable for NRCS to
make offers of enrollment. The
applicant is entitled to accompany an
NRCS representative on any site visits.

(d) Voluntary reduction in
compensation. In order to enhance the
probability of enrollment in HFRP, an
applicant may voluntarily offer to
accept a lesser payment than is being
offered by NRCS. Such offer and
subsequent payments may not be less
than those rates set forth in §625.8 and
§625.10 of this part.

§625.6 Establishing priority for enroliment
in HFRP.

(a) Ranking considerations. Based on
the specific criteria set forth in a sign-
up announcement and the applications
for participation, NRCS, in coordination
FWS and NMFS, may consider the
following factors to rank properties:

(1) Estimated conservation benefit to
habitat required by threatened or
endangered species listed under section
4 of the ESA;

(2) Estimated conservation benefit to
habitat required by species not listed as
endangered or threatened under section
4 of the ESA but that are candidates for
such listing, State-listed species, or
species identified by the Chief for
special consideration for funding;

(3) Estimated improvement of
biological diversity, if enrolled;
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(4) Potential for increased capability
of carbon sequestration, if enrolled;

(5) Availability of contribution of non-
Federal funds;

(6) Significance of forest ecosystem
functions and values;

(7) Estimated cost-effectiveness of the
particular restoration cost-share
agreement, contract, or easement, and
associated HFRP restoration plan; and

(8) Other factors identified in a HFRP
sign-up notice.

(b) NRCS may place higher priority on
certain forest ecosystems based regions
of the State or multi-State area where
restoration of forestland may better
achieve NRCS programmatic and sign-
up goals and objectives.

(c) Notwithstanding any limitation of
this part, NRCS may enroll eligible
lands at any time in order to encompass
project areas subject to multiple land
ownership or otherwise to achieve
program objectives. Similarly, NRCS
may, at any time, exclude otherwise
eligible lands if the participation of the
adjacent landowners is essential to the
successful restoration of the forest
ecosystem and those adjacent
landowners are unwilling to participate.

(d) If available funds are insufficient
to accept the highest ranked application,
and the applicant is not interested in
reducing the acres offered to match
available funding, NRCS may select a
lower ranked application that can be
fully funded. In cases where HFRP
funds are not sufficient to cover the
costs of an application selected for
funding, the applicant may lower the
cost of the application by changing the
duration of the easement or agreement
or reducing the acreage offered, unless
these changes result in a reduction of
the application ranking score below that
of the score of the next available
application on the ranking list.

§625.7 Enroliment of easements,
contracts, and agreements.

(a) Offers of enrollment. Based on the
priority ranking, NRCS will notify an
affected landowner of tentative
acceptance into the program. This
notice of tentative acceptance into the
program does not bind NRCS or the
United States to enroll the proposed
project in HFRP, nor does it bind the
landowner to convey an easement, or to
contract or agree to HFRP activities. The
letter notifies the landowner that NRCS
intends to continue the enrollment
process on their land unless otherwise
notified by the landowner.

(b) Acceptance of offer of enrollment.
An agreement to purchase or a
restoration cost-share agreement or
contract will be presented by NRCS to
the landowner which will describe the

easement, agreement, or contract area;
the easement, agreement, or contract
terms and conditions; and other terms
and conditions for participation that
may be required by NRCS.

(c) Effect of the acceptance of the
offer. After the agreement to purchase or
restoration cost-share agreement or
contract is executed by NRCS and the
landowner, the land will be considered
enrolled in the HFRP. For easements,
NRCS will proceed with various
easement acquisition activities, which
may include conducting a survey of the
easement area, securing necessary
subordination agreements, procuring
title insurance, and conducting other
activities necessary to record the
easement or implement the HFRP, as
appropriate for the enrollment option
being considered. For restoration cost-
share agreements and contracts, the
landowner will proceed to implement
the restoration plan with technical
assistance and cost-share from NRCS.

(d) Withdrawal of offers. Prior to
execution of an agreement to purchase,
a restoration cost-share agreement, or
contract between the United States and
the landowner, NRCS may withdraw the
land from enrollment at any time due to
lack of availability of funds, inability to
clear title, or other reasons. An
agreement to purchase will be void, and
the offer withdrawn, if not executed by
the landowner within the time
specified.

§625.8 Compensation for easements and
30-year contracts.

(a) Determination of easement
payment rates.

(1) NRCS will offer to pay not less
than 75 percent, nor more than 100
percent of the fair market value of the
enrolled land during the period the land
is subject to the easement, less the fair
market value of the land encumbered by
the easement for permanent easements
or easements for the maximum duration
allowed under State law.

(2) NRCS will offer to pay not more
than 75 percent of the fair market value
of the enrolled land, less the fair market
value of the land encumbered by the
easement for 30-year easements or 30-
year contracts.

(b) Acceptance and use of
contributions. NRCS may accept and use
contributions of non-Federal funds to
make payments under this section.

(c) Acceptance of offered easement or
30-year contract compensation.

(1) NRCS will not acquire any
easement or 30-year contract unless the
landowner accepts the amount of the
payment that is offered by NRCS. The
payment may or may not equal the fair
market value of the interests and rights

to be conveyed by the landowner under
the easement or 30-year contract. By
voluntarily participating in the program,
a landowner waives any claim to
additional compensation based on fair
market value.

(2) Payments may be made in a single
payment or no more than 10 annual
payments of equal or unequal size, as
agreed to between NRCS and the
landowner.

(d) If a landowner believes they may
be eligible for a bargain sale tax
deduction that is the difference between
the fair market value of the easement
conveyed to the United States and the
easement payment made to the
landowner, it is the landowner’s
responsibility to discuss those matters
with the Internal Revenue Service.
NRCS disclaims any representations
concerning the tax implications of any
easement or cost-share transaction.

(e) Per acre payments. If easement
payments are calculated on a per acre
basis, adjustment to stated easement
payment will be made based on final
determination of acreage.

(f) Ecosystem Services Credits for
Conservation Improvements. USDA
recognizes that environmental benefits
will be achieved by implementing
conservation practices and activities
funded through HFRP, and that
environmental credits may be gained as
a result of implementing activities
compatible with the purposes of a HFRP
easement, 30-year contract, or
restoration cost-share agreement. NRCS
asserts no direct or indirect interest in
these credits. However, NRCS retains
the authority to ensure the requirements
of a HFRP easement, contract, cost-share
agreement, or restoration plan are met
consistent with §§ 625.9 through 625.13
of this part. Where activities required
under an environmental credit
agreement may affect land covered
under a HFRP easement, restoration
cost-share agreement, or 30-year
contract, participants are highly
encouraged to request a compatibility
assessment from NRCS prior to entering
into such agreements.

§625.9 10-year restoration cost-share
agreements.

(a) The restoration plan developed
under § 625.13 forms the basis for the
10-year cost-share agreement and its
terms are incorporated therein.

(b) A 10-year cost-share agreement
will:

(1) Incorporate all portions of a
restoration plan;

(2) Be for a period of 10 years;

(3) Include all provisions as required
by law or statute;
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(4) Specify the requirements for
operation and maintenance of applied
conservation practices;

(5) Include any participant reporting
and recordkeeping requirements to
determine compliance with the
agreement and HFRP;

(6) Be signed by the participant;

(7) Identify the amount and extent of
cost-share assistance that NRCS will
provide for the adoption or
implementation of the approved
conservation treatment identified in the
restoration plan; and

(8) Include any other provision
determined necessary or appropriate by
the NRCS representative.

(c) Once the participant and NRCS
have signed a 10-year cost-share
agreement, the land will be considered
enrolled in HFRP.

(d) The State Conservationist may, by
mutual agreement with the parties to the
10-year cost-share agreement, consent to
the termination of the restoration
agreement where:

(1) The parties to the 10-year cost-
share agreement are unable to comply
with the terms of the restoration
agreement as the result of conditions
beyond their control;

(2) Compliance with the terms of the
10-year cost-share agreement would
work a severe hardship on the parties to
the agreement; or

(3) Termination of the 10-year cost-
share agreement would, as determined
by the State Conservationist, be in the
public interest.

(e) If a 10-year cost-share agreement is
terminated in accordance with the
provisions of this section, the State
Conservationist may allow the
participants to retain any cost-share
payments received under the 10-year
cost-share agreement where forces
beyond the participant’s control
prevented compliance with the
agreement.

§625.10 Cost-share payments.

(a) NRCS may share the cost with
landowners of restoring land enrolled in
HFRP as provided in the HFRP
restoration plan. The HFRP restoration
plan may include periodic manipulation
to maximize fish and wildlife habitat
and preserve forest ecosystem functions
and values, and measures that are
needed to provide the Landowner
Protections under section 7(b)(4) or
section 10(a)(1) of the ESA, including
the cost of any permit.

(b) Landowner Protections may be
made available to landowners enrolled
in the HFRP who agree, for a specified
period, to restore, protect, enhance,
maintain, and manage the habitat
conditions on their land in a manner

that is reasonably expected to result in
a net conservation benefit that
contributes to the recovery of listed
species under the ESA, candidate, or
other species covered by this regulation.
These protections operate with lands
enrolled in the HFRP and are valid for
as long as the landowner is in
compliance with the terms and
conditions of such assurances, any
associated permit, the easement,
contract, or the restoration agreement.

(c) If the Landowner Protections, or
any associated permit, require the
adoption of a conservation practice or
measure in addition to the conservation
practices and measures identified in the
applicable HFRP restoration plan, NRCS
and the landowner will incorporate the
conservation practice or measure into
the HFRP restoration plan as an item
eligible for cost-share assistance.

(d) Failure to perform planned
management activities can result in
violation of the easement, 10-year cost-
share agreement, or the agreement under
which Landowner Protections have
been provided. NRCS will work with
landowners to plan appropriate
management activities.

(e) The amount and terms and
conditions of the cost-share assistance
will be subject to the following
restrictions on the costs of establishing
or installing NRCS approved
conservation practices or implementing
measures specified in the HFRP
restoration plan:

(1) On enrolled land subject to a
permanent easement or an easement for
the maximum duration allowed under
State law, NRCS will offer to pay not
less than 75 percent nor more than 100
percent of the average cost, and;

(2) On enrolled land subject to a 30-
year easement or 30-year contract, NRCS
will offer to pay not more than 75
percent of the average cost.

(f) On enrolled land subject to a 10-
year cost-share agreement without an
associated easement, NRCS will offer to
pay not more than 50 percent of the
average costs.

(g) Cost-share payments may be made
only upon a determination by NRCS
that an eligible conservation practice or
measure has been established in
compliance with appropriate standards
and specifications. Identified
conservation practices and measures
may be implemented by the landowner
or other designee.

(h) Cost-share payments may be made
for the establishment and installation of
additional eligible conservation
practices and measures, or the
maintenance or replacement of an
eligible conservation practice or
measure, but only if NRCS determines

the practice or measure is needed to
meet the objectives of HFRP, and the
failure of the original conservation
practices or measures was due to
reasons beyond the control of the
landowner.

§625.11 Easement participation
requirements.

(a) To enroll land in HFRP through a
permanent easement, an easement for
the maximum duration allowed under
State law, or 30-year enrollment option,
a landowner will grant an easement to
the United States. The easement deed
will require that the easement area be
maintained in accordance with HFRP
goals and objectives for the duration of
the term of the easement, including the
restoration, protection, enhancement,
maintenance, and management of
habitat and forest ecosystem functions
and values.

(b) For the duration of its term, the
easement will require, at a minimum,
that the landowner and the landowner’s
heirs, successors, and assignees, will
cooperate in the restoration, protection,
enhancement, maintenance, and
management of the land in accordance
with the easement and with the terms of
the HFRP restoration plan. In addition,
the easement will grant to the United
States, through NRCS:

(1) A right of access to the easement
area by NRCS or its representative;

(2) The right to determine and permit
compatible uses on the easement area
and specify the amount, method, timing,
intensity, and duration of the
compatible use, if such use is consistent
with the long-term protection and
enhancement of the purposes for which
the easement was established;

(3) The rights, title, and interest to the
easement area as specified in the
conservation easement deed; and

(4) The right to perform restoration,
protection, enhancement, maintenance,
and management activities on the
easement area.

(c) The landowner will convey title to
the easement which is acceptable to
NRCS. The landowner will warrant that
the easement granted to the United
States is superior to the rights of all
others, except for exceptions to the title
which are deemed acceptable by NRCS.

(d) The landowner will:

(1) Comply with the terms of the
easement;

(2) Comply with all terms and
conditions of any associated agreement
or contract;

(3) Agree to the long-term restoration,
protection, enhancement, maintenance,
and management of the easement in
accordance with the terms of the
easement and related agreements;
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(4) Have the option to enter into an
agreement with governmental or private
organizations to assist in carrying out
any landowner responsibilities on the
easement area; and

(5) Agree that each person who is
subject to the easement will be jointly
and severally responsible for
compliance with the easement and the
provisions of this part, and for any
refunds or payment adjustment which
may be required for violation of any
terms or conditions of the easement or
the provisions of this part.

§625.12 30-year contracts.

(a) To enroll land in HFRP through
the 30-year contract option, a landowner
will sign a 30-year contract with NRCS.
The contract will require that the
contract area be maintained in
accordance with HFRP goals and
objectives for the duration of the term of
the contract, including the restoration,
protection, enhancement, maintenance,
and management of habitat and forest
ecosystem functions and values.

(b) For the duration of its term, the 30-
year contract will require, at a
minimum, that the landowner and the
landowner’s assignees, will cooperate in
the restoration, protection,
enhancement, maintenance, and
management of the land in accordance
with the contract and with the terms of
the HFRP restoration plan. In addition,
the contract will grant to the United
States through NRCS:

(1) A right of access to the contract
area by NRCS or its representative;

(2) The right to allow such activities
by the landowner as hunting and
fishing, managed timber harvest, or
periodic haying or grazing, if such use
is consistent with the long-term
protection and enhancement of the
purposes for which the contract was
established;

(3) The right to specify the amount,
method, timing, intensity, and duration
of the activities listed in paragraph
(b)(2) of this section, as incorporated
into the terms of the contract; and

(4) The right to perform restoration,
protection, enhancement, maintenance,
and management activities on the
contract area.

(c) The landowner will:

(1) Comply with the terms of the
contract;

(2) Comply with all terms and
conditions of any associated agreement
or contract; and

(3) Agree to the long-term restoration,
protection, enhancement, maintenance,
and management of the contract area in
accordance with the terms of the
contract and related agreements.

(d) A 30-year contract will:

(1) Be signed by the participant;

(2) Identify the amount and extent of
cost-share assistance that NRCS will
provide for the adoption or
implementation of the approved
conservation treatment identified in the
restoration plan; and

(3) Include any other provision
determined necessary or appropriate by
the NRCS representative.

(e) Once the landowner and NRCS
have signed a 30-year contract, the land
will be considered enrolled in HFRP.

§625.13 The HFRP restoration plan
development and Landowner Protections.

(a) The development of the HFRP
restoration plan will be made through
an NRCS representative, who will
confer with the program participant and
with the FWS and NMFS, as
appropriate.

(b) The HFRP restoration plan will
specify the manner in which the
enrolled land under easement, 30-year
contract, or 10-year cost-share
agreement will be restored, protected,
enhanced, maintained, and managed to
accomplish the goals of the program.

(c) Eligible restoration practices and
measures may include land
management, vegetative, and structural
practices and measures that will restore
and enhance habitat conditions for
listed species, candidate, State-listed,
and other species identified by the Chief
for special funding consideration. To
the extent practicable, eligible practices
and measures will improve biodiversity
and optimize the sequestration of
carbon through management that
maintains diverse and high quality
native forests to accomplish the goals of
the restoration plan. NRCS, in
coordination with FWS and NMFS, will
determine the conservation practices
and measures. The State Conservationist
will develop and make available to the
public a list of eligible practices, and
will determine payment rates and cost-
share percentages within statutory
limits.

(d) Landowner Protections. An HFRP
participant who enrolls land in HFRP
and whose conservation treatment
results in a net conservation benefit for
listed, candidate, or other species, may
request such Landowner Protections as
follows:

(1) Incidental Take Authorization.

(i) NRCS will extend to participants
the incidental take authorization
received by NRCS from FWS or NMFS
through biological opinions issued as
part of the interagency cooperation
process under section 7(a)(2) of the ESA;

(ii) NRCS will provide assurances, as
a provision of the restoration plan, that
when a participant is provided

authorization for incidental take of a
listed species, NRCS will not require
management activities related to that
species to be undertaken in addition to
or different from those specified in the
restoration plan without the
participant’s consent;

(iii) The program participant will be
covered by the authorization to NRCS
for incidental take associated with
restoration actions or management
activities. The incidental take may
include a return to baseline conditions
at the end of the applicable period, if
the landowner so desires.

(iv) Provided the landowner has acted
in good faith and without intent to
violate the terms of the HFRP
restoration plan, NRCS will pursue all
appropriate options with the participant
to avoid termination in the event of the
need to terminate an HFRP restoration
plan that is being properly
implemented; and

(v) If the 30-year contract or 10-year
restoration cost-share agreement is
terminated, any requested assurances,
including an incidental take
authorization under this section,
provided by NRCS will be voided. As
such, the landowner will be responsible
to FWS or NMFS for any violations of
the ESA.

(2) SHA or CCAA.

(i) NRCS will provide technical
assistance to help participants design
and use their HFRP restoration plan for
the dual purposes of qualifying for
HFRP financial assistance and as a basis
for entering into a SHA or CCAA with
FWS or NMFS and receiving an
associated permit under section
10(a)(1)(a) of the ESA.

(ii) In exchange for a commitment to
undertake conservation measures, the
landowner may receive a permit under
section 10 of the ESA from FWS or
NMFS authorizing incidental take of
species covered by the SHA or CCAA
that may occur as a result of restoration
actions, management activities, and for
a listed species covered by a SHA, a
return to baseline conditions at the end
of the applicable period.

(iii) All SHAs and associated permits
issued by FWS or NMFS are subject to
the Safe Harbor Policy jointly adopted
by FWS and NMFS according to the
regulations at 64 FR 32717 or applicable
subsequently adopted policy, and SHAs
with FWS also are subject to regulations
at 50 CFR 17.22(c) for endangered
species or 50 CFR 17.32(c) for
threatened species, or applicable
subsequent regulations.

(iv) All CCAAs and associated permits
issued by FWS or NMFS are subject to
the CCAAs policy jointly adopted by
FWS and NMFS according to the
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regulations at 64 FR 32706 or applicable
subsequently adopted policy, and
CCAAs with FWS also are subject to
regulations at 50 CFR 17.22(d) for
endangered species or 50 CFR 17.32(d)
for threatened species, or applicable
subsequent regulations.

(v) If the 30-year contract or 10-year
restoration cost-share agreement is
terminated, the landowner will be
responsible to notify and coordinate
with FWS and NMFS or any other
relevant party to the specific SHA or
CCAA, as appropriate, for any
modifications related to the SHA or
CCAA.

§625.14 Modification of the HFRP
restoration plan.

The State Conservationist may
approve modifications to the HFRP
restoration plan that do not modify or
void provisions of the easement,
contract, restoration agreement, or
Landowner Protections, and are
consistent with applicable law. NRCS
may obtain and receive input from the
landowner and coordinate with FWS
and NMFS to determine whether a
modification to the restoration plan is
justified. Any HFRP restoration plan
modification must meet HFRP program
objectives, and must result in equal or
greater wildlife benefits and ecological
and economic values to the United
States. Modifications to the HFRP
restoration plan which are substantial
and affect provisions of the contract,
restoration cost-share agreement, or
Landowner Protections will require
agreement from the landowner, any
relevant party to a specific SHA or
CCAA, FWS, or NMFS, as appropriate,
and may require execution of an
amended contract or 10-year restoration
cost-share agreement and modification
to the Landowner Protection provisions.

§625.15 Transfer of land.

(a) Offers voided prior to enrollment.
Any transfer of the property prior to the
applicant’s acceptance into the program
will void the offer of enrollment. At the
option of the State Conservationist, an
offer can be extended to the new
landowner if the new landowner agrees
to the same or more restrictive
easement, agreement, and contract terms
and conditions.

(b) Actions following transfer of land.

(1) For easements or 30-year contracts
with multiple annual payments, any
remaining payments will be made to the
original landowner unless NRCS
receives an assignment of proceeds.

(2) Eligible cost-share payments will
be made to the new landowner upon
presentation of an assignment of rights
or other evidence that title has passed.

(3) Landowner protections will be
available to the new landowner, and the
new landowner will be held responsible
for assuring completion of all measures
and conservation practices required by
the contract, deed, and incidental take

ermit.

(4) If a SHA or CCAA is involved, the
previous and new landowner may
coordinate with FWS or NMFS, as
appropriate, to transfer the agreement
and associated permits and assurances.

(5) The landowner and NRCS may
agree to transfer a 30-year contract. The
transferee must be determined by NRCS
to be eligible to participate in HFRP and
must assume full responsibility under
the contract, including operation and
maintenance of all conservation
practices and measures required by the
contract.

(c) Claims to payments. With respect
to any and all payments owed to a
person, the United States will bear no
responsibility for any full payments or
partial distributions of funds between
the original landowner and the
landowner’s successor. In the event of a
dispute or claim on the distribution of
cost-share payments, NRCS may
withhold payments without the accrual
of interest pending an agreement or
adjudication on the rights to the funds.

§625.16 Violations and remedies.

(a) Easement Violations.

(1) In the event of a violation of the
easement or any associated agreement
involving a landowner, the landowner
will be given reasonable notice and an
opportunity to voluntarily correct the
violation within 30 days of the date of
the notice, or such additional time as
the State Conservationist determines is
necessary to correct the violation.

(2) Notwithstanding paragraph (a)(1)
of this section, NRCS reserves the right
to enter upon the easement area at any
time to remedy deficiencies or easement
violations. Such entry may be made at
the discretion of NRCS when such
actions are deemed necessary to protect
important listed species, candidate
species, and forest ecosystem functions
and values or other rights of the United
States under the easement. The
landowner will be liable for any costs
incurred by the United States as a result
of the landowner’s negligence or failure
to comply with easement or contractual
obligations.

(3) In addition to any and all legal and
equitable remedies as may be available
to the United States under applicable
law, NRCS may withhold any easement
and cost-share payments owed to
landowners at any time there is a
material breach of the easement
covenants, associated restoration

agreement, or any associated contract.
Such withheld funds may be used to
offset costs incurred by the United
States in any remedial actions or
retained as damages pursuant to court
order or settlement agreement.

(4) The United States will be entitled
to recover any and all administrative
and legal costs, including attorney’s fees
or expenses, associated with any
enforcement or remedial action.

(b) 30-year Contract and 10-year Cost-
Share Agreement Violations.

(1) If NRCS determines that a
participant is in violation of the terms
of a 30-year contract, or 10-year cost-
share agreement, or documents
incorporated by reference into the 30-
year contract or 10-year cost-share
agreement, the landowner will be given
reasonable notice and an opportunity to
voluntarily correct the violation within
30 days of the date of the notice, or such
additional time as the State
Conservationist determines is necessary
to correct the violation. If the violation
continues, the State Conservationist
may terminate the 30-year contract or
10-year cost-share agreement.

(2) Notwithstanding the provisions of
paragraph (b)(1) of this section, a 10-
year cost-share agreement or 30-year
contract termination is effective
immediately upon a determination by
the State Conservationist that the
participant has: submitted false
information; filed a false claim; engaged
in any act for which a finding of
ineligibility for payments is permitted
under this part; or taken actions NRCS
deems to be sufficiently purposeful or
negligent to warrant a termination
without delay.

(3) If NRCS terminates a 10-year cost-
share agreement or 30-year contract, the
participant will forfeit all rights for
future payments under the 10-year cost-
share agreement or 30-year contract, and
must refund all or part of the payments
received, plus interest, and liquidated
damages.

(4) When making any 30-year contract
or 10-year cost-share agreement
termination decisions, the State
Conservationist may provide equitable
relief in accordance with 7 CFR part
635.

§625.17 Payments not subject to claims.

Any cost-share, contract, or easement
payment or portion thereof due any
person under this part will be allowed
without regard to any claim or lien in
favor of any creditor, except agencies of
the United States Government.

§625.18 Assignments.

Any person entitled to any cash
payment under this program may assign
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the right to receive such cash payments
in whole or in part.

§625.19 Appeals.

(a) A person participating in the HFRP
may obtain a review of any
administrative determination
concerning eligibility for participation
utilizing the administrative appeal
regulations provided in 7 CFR parts 11
and 614.

(b) Before a person may seek judicial
review of any administrative action
concerning eligibility for program
participation under this part, the person
must exhaust all administrative appeal
procedures set forth in paragraph (a) of
this section, and for purposes of judicial
review, no decision will be a final
agency action except a decision of the
Chief under these procedures.

(c) Any appraisals, market analysis, or
supporting documentation that may be
used by NRCS in determining property
value are considered confidential
information, and will only be disclosed
as determined at the sole discretion of
NRCS in accordance with applicable
law.

(d) Enforcement actions undertaken
by NRCS in furtherance of its federally
held property rights are under the
jurisdiction of the Federal District
Court, and are not subject to review
under administrative appeal regulations.

§625.20 Scheme and device.

(a) If it is determined by NRCS that a
person has employed a scheme or
device to defeat the purposes of this
part, any part of any program payment
otherwise due or paid to such person
during the applicable period may be
withheld or be required to be refunded
with interest thereon, as determined
appropriate by NRCS.

(b) A scheme or device includes, but
is not limited to, coercion, fraud,
misrepresentation, depriving any other
person of payments for 10-year cost-
share agreements, contracts, or
easements for the purpose of obtaining
a payment to which a person would
otherwise not be entitled.

(c) A person who succeeds to the
responsibilities under this part will
report in writing to NRCS any interest
of any kind in enrolled land that is held
by a predecessor or any lender. A failure
of full disclosure will be considered a
scheme or device under this section.

Signed this 4th day of February, 2010, in
Washington, DC.

Dave White,

Chief, Natural Resources Conservation
Service.

[FR Doc. 2010-2812 Filed 2—9-10; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

7 CFR Part 650

RIN 0578-AA55

Compliance With NEPA

AGENCY: Natural Resources
Conservation Service, United States
Department of Agriculture.

ACTION: Final rule.

SUMMARY: The Natural Resources
Conservation Service (NRCS) published
an interim final rule on July 13, 2009,
that identified additional categorical
exclusions, which are actions that NRCS
has determined do not individually or
cumulatively have a significant effect on
the human environment and, thus,
should not require preparation of an
environmental assessment (EA) or
environmental impact statement (EIS)
under the National Environmental
Policy Act (NEPA). This final rule
responds to comments received on the
interim final rule and makes final the
provisions set forth in the interim final
rule. NRCS’ categorical exclusions
encompass actions that promote
restoration and conservation activities
related to past natural or human
induced damage, or alteration of
floodplains and watershed areas. For
projects being funded under the
American Recovery and Reinvestment
Act of 2009 (ARRA), this final rule will
assist NRCS in meeting mandates set
forth in ARRA for undertaking actions
in the most expeditious manner and in
compliance with NEPA.

DATES: Effective Date: The rule is
effective February 10, 2010.

FOR FURTHER INFORMATION CONTACT: Matt
Harrington, National Environmental
Coordinator, Ecological Sciences
Division, Department of Agriculture,
Natural Resources Conservation Service,
1400 Independence Avenue, SW., Room
6158 South Building, Washington, DC
20250; Telephone: (202) 720-4925; Fax:
(202) 720-2646; or e-mail
NEPA2008@wdc.usda.gov, and identify
in the subject line, “Information
Requested.” This final rule may be
accessed via Internet. Users can access
the final rule at: http://
www.nres.usda.gov/programs/
Env_Assess/index.html. Persons with
disabilities who require alternative
means for communication (Braille, large
print, audio tape, etc.) should contact
the USDA TARGET Center at: (202)
720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Regulatory Certifications
Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this final
rule is a non-significant regulatory
action under Executive Order 12866.

Regulatory Flexibility Act

Pursuant to 5 U.S.C. 605(c) of the
Regulatory Flexibility Act, NRCS has
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities as
defined by that Act. Therefore, a
regulatory flexibility analysis is not
required for this final rule.

Environmental Analysis

This final rule amends the procedures
for implementing NEPA at 7 CFR part
650 and will not directly impact the
environment. An agency’s NEPA
procedures are guidance to assist the
agency in its fulfillment of
responsibilities under NEPA, but are not
the agency’s final determination of what
level of NEPA analysis is required for a
particular action. The Council for
Environmental Quality (CEQ) set forth
the requirements for establishing agency
NEPA procedures in its regulations at 40
CFR 1505.1 and 1507.3. The CEQ
regulations do not require agencies to
conduct NEPA analyses or prepare
NEPA documentation when establishing
their NEPA procedures. The
determination that establishing agency
NEPA procedures does not require
NEPA analysis and documentation has
been upheld in Heartwood, Inc. v U.S.
Forest Service, 230 F.3d 947, 954-55
(7th Cir. 2000).

Paperwork Reduction Act

There are no requirements for
information collection associated with
this final rule that would require
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Unfunded Mandates Reform Act of 1995

NRCS assessed the effects of this
rulemaking action on State, local, or
tribal governments and the public. This
action does not compel the expenditure
of $100 million or more in any one year
(adjusted for inflation) by any State,
local, or tribal governments or anyone in
the private sector; therefore, a statement
under section 202 of the Unfunded
Mandates Reform Act of 1995 is not
required.

Executive Order 13175

This final rule has been reviewed in
accordance with Executive Order 13175,
Consultation and Coordination with
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Indian tribal governments. NRCS has
assessed the impact of this final rule on
Indian tribal governments, and has
concluded that this rule will not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
As aresult, the rule did not meet the
threshold for requiring consultation as
specified by Executive Order 13175.
NRCS remains committed to seeking
advice, guidance, and counsel from
Indian tribes in regard to natural
resource concerns and issues.

Civil Rights Impact Analysis

In accordance with OMB’s
determination that this final rule is
deemed non-significant, NRCS was not
required to conduct a Civil Rights
Impact Analysis. However, the NRCS
Civil Rights Division reviewed the final
rule and determined through a Civil
Rights assessment that NEPA'’s final rule
imposes no disproportionately adverse
impacts for women, minorities, or
persons with disabilities. On July 13,
2009, NRCS published an interim final
rule that identified additional
categorical exclusions, which are
actions that NRCS has determined do
not individually or cumulatively have a
significant effect on the human
environment and, thus, they should not
require preparation of an EA or an EIS
under NEPA. NRCS’ categorical
exclusion actions promote restoration
and conservation activities related to
past natural or human induced damage,
or alteration of floodplains and
watershed areas. For projects being
funded under the ARRA, this final rule
will assist NRCS in meeting mandates
set forth in ARRA for undertaking
actions in the most expeditious manner
and in compliance with NEPA. The
changes included in this regulation
address the identified 21 new
categorical exclusions and are
applicable to all persons regardless of
race, color, national origin, gender, sex,
or disability status. Therefore, the NEPA
final rule portends no adverse civil
rights implications for women,
minorities, or persons with disabilities.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. After adoption of this
final rule: (1) All State and local laws
and regulations that conflict with this
rule, or that would impede full
implementation of this rule, will be
preempted, and (2) no retroactive effect
would be given to this final rule.

Executive Order 13132

NRCS has considered this final rule in
accordance with Executive Order 13132,
issued August 4, 1999. NRCS has
determined that the rule conforms to the
Federalism principles set out in this
Executive Order; would not impose any
compliance costs on the States; and
would not have substantial direct effects
on the States, on the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
NRCS concludes that this rule does not
have Federalism implications.

Energy Effects

NRCS has determined that this final
rule does not constitute a significant
energy action as defined in Executive
Order 13211.

Background

On July 13, 2009, NRCS published an
interim final rule that amended 7 CFR
650.6 to identify an additional 21
actions that can, in the absence of
extraordinary circumstances, be
categorically excluded from further
review in an EA or an EIS. NRCS
determined that the new categorical
exclusions routinely do not individually
or cumulatively have a significant effect
on the human environment. The
statement supporting the categorical
exclusions is available for review at the
following Web site: http://
www.nres.usda.gov/programs/
Env_Assess/index.html or upon request
from Matt Harrington, National
Environmental Coordinator, Ecological
Sciences Division, Department of
Agriculture, Natural Resources
Comnservation Service, 1400
Independence Avenue, SW., Room 6158
South Building, Washington, DC 20250.

NRCS provided a 60-day comment
period to solicit responses from the
public regarding the identification of the
21 new categorical exclusions. NRCS
received 16 substantive and timely filed
letters containing approximately 25
comments. Respondents included nine
non-governmental organizations, one
Federal government agency, one State
agency, one local government agency,
three individuals, and one tribal agency.
Comments were received from Georgia,
Iowa, Kansas, Kentucky, Maryland,
Mississippi, New Mexico, Oklahoma,
Rhode Island, South Dakota, Texas, and
Washington, DC. The discussion that
follows is a summarized version of the
comments and the agency’s responses.

Discussion of Comments

The comments received focused on
the following issues: (1) Support for the

expanded list of categorical exclusions;
(2) clarification on compliance with
other environmental laws and
permitting requirements when invoking
a categorical exclusion; (3) assessment
of tribal implications and consultation;
and (4) clarification on certain terms
and conditions under which a
categorical exclusion may be used.
Eleven of the 16 sets of comments
received expressed support for the
expanded list of categorical exclusions.

Compliance With Other Environmental
Laws

Comment: One respondent asked
whether other potentially applicable
environmental laws, such as section 404
of the Clean Water Act, would require
NRCS to prepare an EA or EIS if the
Environmental Protection Agency (EPA)
or the United States Army Corps of
Engineers (USACE) determined that
there were significant impacts or
extraordinary circumstances associated
with a project.

Response: NRCS uses its site-specific
environmental evaluation (EE) process
and assessment to make the appropriate
determination of whether extraordinary
circumstances exist which require
preparing an EA or EIS. However, NRCS
will consider any input received from
EPA or USACE when determining the
need for an EA or EIS.

Comment: The respondent also
questioned whether there would be a
lessening of the environmental studies
needed to proceed with the
implementation of conservation
practices and queried whether
recommended mitigation by outside
regulatory agencies, such as EPA or
USACE, would require more in-depth
analysis under NEPA.

Response. NRCS will still undertake
an EE for all projects and determine
whether there is a need to prepare an
EA or EIS. Appropriate environmental
reviews would be undertaken, and there
would be no less stringent
environmental review performed
regardless of any recommendation
received from regulatory agencies.

The conservation planning and EE
process is designed to minimize any
adverse impacts to resources. Thus, any
mitigation that is proposed as an
integral part of the project, whether that
mitigation is recommended by NRCS as
part of the planning process or an
outside regulatory agency, is considered
during preparation of the EE which is
used to determine if there are
extraordinary circumstances and the
appropriate level of environmental
review. The proposed action and all its
integral parts will be reviewed, and if
approved, implemented.
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Comment: Several comments were
received requesting clarification on how
NRCS will determine any extraordinary
circumstances and the need for an EA
or EIS. Also, a comment was raised that
extraordinary circumstances were being
referenced in the interim final rule and
whether the list of extraordinary
circumstances could be provided in the
final rule.

Response. As described in the
preamble language of the interim final
rule, NRCS prepares an EE for all
assistance actions. Through this EE,
NRCS assesses the project and any
alternatives to the project as proposed.
Specifically, a determination is made
regarding whether there are
extraordinary circumstances that may be
present for a proposed action, and if any
extraordinary circumstances exist, then
a determination is made on the need to
prepare an EA or EIS.

NRCS evaluates each action using its
list of special environmental concerns,
along with the significance factors listed
by the CEQ at 40 CFR 1508.27, to
determine whether an action has
extraordinary circumstances. NRCS has
included the list of extraordinary
circumstances in this rule at
§650.6(c)(2).

Comment: Four respondents
commented that the final regulation
should include language that specifies
NRCS will comply with other applicable
environmental laws and executive
orders when categorical exclusions
under NEPA are applied. The specific
comments focused on the compliance
for the National Historic Preservation
Act (NHPA), Native American Graves
and Repatriation Act, and the
Archaeological and Historic
Preservation Act.

Response. NRCS has modified the
regulatory language to include the
following statement into the NEPA
regulation language of § 650.6(d): “The
use of the following categorical
exclusions for a proposed action does
not waive NRCS compliance with any
applicable legal requirement including,
but not limited to, the National Historic
Preservation Act or the Endangered
Species Act.”

Comment: One respondent
commented that the EE process and
documentation was not explained in
great detail in the interim final rule and
requested that clarification be provided.

Response. The interim final rule
indicated and referred the public to 7
CFR 650.5 which provides detailed
information on the process and
documentation required for an EE. The
reference to 7 CFR 650.5 is considered
sufficient because it requires the
following:

“§ 650.5 Environmental evaluation in
planning.

(a) General. The EE integrates
environmental concerns throughout the
planning, installation, and operation of
NRCS-assisted projects. The EE applies
to all assistance provided by NRCS, but
planning intensity, public involvement,
and documentation of actions vary
according to the scope of the action.
NRCS begins consideration of
environmental concerns when
information gathered during the EE is
used:

(1) To identify environmental
concerns that may be affected, gather
baseline data, and predict effects of
alternative courses of actions;

(2) To provide data to applicants for
use in establishing objectives
commensurate with the scope and
complexity of the proposed action;

(3) To assist in the development of
alternative courses of action (40 CFR
part 1502.14). In NRCS-assisted project
actions, nonstructural, water
conservation, and other alternatives that
are in keeping with the Water Resources
Council’s Principles and Standards are
considered, if appropriate;

(4) To perform other related
investigations and analyses, as needed,
including economic evaluation,
engineering investigations, etc.; and

(5) To assist in the development of
detailed plans for implementation and
operation and maintenance.”

Comment: One respondent stated that
several of the categorical exclusions
may have the potential to affect cultural
resources and queried whether those
actions should be listed as categorical
exclusions.

Response. NRCS prepared an
extensive supporting document citing
previous environmental reviews and
experience with the actions listed as
categorical exclusions and believes that
the actions are appropriate as
categorical exclusions. A copy of the
supporting document can be reviewed
on the following Web site: http://
www.nres.usda.gov/programs/

Env Assess/index.html. NRCS will also
prepare a site-specific EE which
assesses whether the proposed action
meets the agency’s criteria to be
categorically excluded, or if an EA or
EIS should be prepared. NRCS will not
consider an action to be categorically
excluded if the EE reveals that there
may be extraordinary circumstances
which entails an assessment of impacts
to resource issues, including cultural
resources. Furthermore, the regulation
at 7 CFR part 650.6(c)(2)(B) stipulates
that the proposed action cannot
significantly affect cultural resources.

Comment: NRCS received a comment
disagreeing with the NRCS
determination that there would not be
any compliance costs imposed on
States. The respondent stated that there
could be an increase in the workload for
State Historic Preservation Office
(SHPO) staff related to educating NRCS
on the differences between NEPA and
NHPA because of the increase in
categorical exclusions.

Response: The increased number of
categorical exclusions will not increase
the workload on SHPOs since the
magnitude of projects would not
change. All projects will still be
evaluated to determine the need to
comply with NHPA, in addition to
NEPA, for documenting the use of
categorical exclusions. The project
action being evaluated determines the
level of work and consultation under
section 106 of NHPA, not the level of
NEPA documentation. Therefore, we
disagree with the comment and believe
that there would not be any compliance
costs incurred by States.

NRCS has extensive on-line and field
classes on NHPA and NEPA for NRCS
staff. In addition, NRCS has an annual
training plan to educate State and field
offices on all environmental laws. NRCS
also has held five training sessions
across the Nation to educate staff on the
new categorical exclusions and sent out
bulletins to field offices. NRCS has
planned an additional five training
sessions for fiscal year 2010 to further
educate field offices on the utilization of
these categorical exclusions.

Comment: NRCS received a comment
that NRCS did not consult or coordinate
with tribal governments during the
process of developing the interim final
rule and requested that the regulation be
withdrawn.

Response: NRCS remains committed
to seeking advice, guidance, and
counsel from Indian tribes in regard to
natural resource concerns and issues.
Indian tribes interested in providing
input regarding conservation program
policies may submit their request
directly to the Chief of NRCS. As part
of this rulemaking, NRCS has assessed
the impact of the interim final rule and
this final rule on Indian tribal
governments, and has concluded that
these rulemakings will not have
substantial direct effects on Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. The rule
affects NRCS’ administrative procedures
for preparing environmental reviews of
NRCS actions that provide restoration
and conservation assistance to
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landowners, applicants, tribal
governments, and others. Specifically,
the rule provides for an expanded list of
categorical exclusions which should
assist the agency in funding and
implementing proposed conservation
actions for landowners, applicants,
Indian tribal governments, and others.
As aresult, the rule does not meet the
threshold for requiring consultation as
specified by Executive Order 13175.
NRCS remains committed to seeking
advice, guidance, and counsel from
Indian tribes in regard to natural
resource concerns and issues.

Comment: NRCS received a comment
requesting clarification of the term
adapted species. The respondent noted
that adapted species could connote the
use of invasive and noxious species.
The respondent also requested that the
categorical exclusion in § 650.6(d)(1)
concerning planting of vegetation be
modified to remove the term adapted
species and replaced with “native
species.”

Response: NRCS’ General Manual
Title 190 part 414 subpart D does not
allow the agency to utilize invasive or
noxious species in conservation actions.
While NRCS promotes the use of native
species, it is not always feasible or
practicable to utilize native species in
some NRCS activities; therefore, NRCS
is not making changes to the rule in
response to this comment. However, the
categorical exclusion in § 650.6(d)(1)
has been modified to state only
appropriate herbaceous and woody
vegetation will be used which does not
include invasive or noxious weeds.

Comment: One respondent
commented that vegetating disturbed
areas should not result in conversion of
native forest or grassland.

Response: The areas to which the
categorical exclusion will apply have
already been disturbed or were in prior
agricultural use. All categorical
exclusions are intended to maintain or
restore ecological functions and do not
include conversion of native vegetation.
The exception might be small areas
requiring stabilization, but conversion
in these cases would not be extensive.
The categorical exclusion in section
650.6(d)(1) requires that the established
vegetative community maintain the sites
ecological functions and services, which
could not be accomplished by
converting native forests or grasslands.

Comment: NRCS received a comment
recommending that a condition be
placed on the use of categorical
exclusions. Specifically, the respondent
suggested that categorical exclusions
should not result in increased threats to
populations of at risk-species. Further,
the respondent recommended including

the following in the definition of at-risk
species: species listed as endangered or
threatened under the Endangered
Species Act (ESA); proposed or
candidate species for listing under the
ESA; species likely to become
candidates in the near future; species
listed as endangered or threatened (or
similar classification) under State law;
and State species of conservation
concern.

Response: Significant adverse effects
to threatened and endangered species as
defined by the ESA is one of the
extraordinary circumstances listed in
§650.6(c). Therefore, the use of a
categorical exclusion is conditioned on
no significant effects to threatened and
endangered species.

Although non-ESA-listed species do
not constitute extraordinary
circumstances, NRCS does take into
consideration species which have been
identified as at risk or as “species of
concern” by tribal, State, or other
entities in its conservation planning and
EE processes. Specifically, NRCS works
with partners at the State and local
levels to set priorities for conservation
of species and habitats of special
conservation concern. As part of the
conservation planning process, the
presence of priority “species of concern”
is evaluated, and any potential impacts
or risks to such species or their habitats
would be determined. NRCS General
Manual Title 190 part 410 provides
guidance on consultation and
coordination procedures, and defines
“species of concern” as “any species
officially designated by law or
administrative rule by a State or tribe as
endangered, threatened, rare, declining,
sensitive, or otherwise at risk.”

Although NRCS is not adding effects
on these species of concern as a
condition to whether an action can be
considered eligible for a categorical
exclusion, NRCS, in accordance with its
conservation planning process, ensures
that implementation of conservation
practices are protective of these species.

If a protected species or designated
critical habitat were present in the
proposed action area and would
potentially be adversely affected, then
the appropriate consultation with the
Department of Interior’s Fish and
Wildlife Service, the Department of
Commerce’s National Marine Fisheries
Service, or State or tribal agency with
jurisdiction for such species would be
initiated to ensure limited effects to
species and habitats in the area.

Comment: One respondent noted that
the categorical exclusions in
§§650.6(d)(8) and 650.6(d)(11) should
ensure consistency with efforts to

restore, maintain, or enhance ecosystem
functions and values.

Response: NRCS believes that the
identification of these categorical
exclusions in the interim final rule for
lands disturbed by human alteration or
by natural disasters accomplishes the
results desired by the respondent. The
agency mission and policies encompass
restoring, maintaining, and enhancing
ecosystem functions and values.
Accordingly, NRCS has not modified
the language for these categorical
exclusions.

Changes to Final Rule Based on
Comments

The interim final rule amended
650.6(b) and added a new section
650.6(c) that expanded the agency’s list
of categorical exclusions. Based on
public comments expressing the need
for the agency to add a list of conditions
under which a proposed action would
not be eligible for a categorical
exclusion, the final rule has amended
section 650.6(c) to add in the list of
extraordinary circumstances at
650.6(c)(2) that outlines the conditions
under which a categorical exclusion
may make a proposed action not eligible
for a categorical exclusion. The final
rule has also added language at
650.6(c)(3) which outlines certain
additional criteria that a proposed
action must satisfy to be eligible for a
categorical exclusion even when no
extraordinary circumstances are present.

In this final rule, the list of 21
categorical exclusions was moved from
section 650.6(c) in the interim final rule
to a new section 650.6(d). Based on
public comments, NRCS added language
in 650.6(d) to specify that categorical
exclusions under NEPA do not waive
NRCS compliance with any applicable
legal requirement including, but not
limited to, the NHPA or the ESA.

List of Subjects in 7 CFR Part 650

Environmental impact statements,
and Flood plains.

m For the reasons stated in the preamble,
NRCS adopts the interim rule published
on July 13, 2009 (74 FR 33319) as final
and further amends Title 7 CFR part 650
as set forth below:
m 1. The authority citation for Title 7
CFR part 650 is amended to read as
follows:

Authority: 42 U.S.C. 4321 et seq.;

Executive Order 11514 (Rev.); 7 CFR 2.62,
unless otherwise noted.

m 2. Section 650.6 is amended by
revising paragraph (c) and adding a new
paragraph (d) to read as follows:
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§650.6 Categorical exclusions.
* * * * *

(c)(1) The NRCS restoration and
conservation actions and activities
identified in paragraph (d) of this
section are eligible for categorical
exclusion and require the RFO to
document a determination that a
categorical exclusion applies. Agency
personnel will use the EE review
process detailed in § 650.5 to evaluate
proposed activities for extraordinary
circumstances and document the
determination that the categorical
exclusion applies. The extraordinary
circumstances address the significance
criteria provided in 40 CFR 1508.27.

(2) The extraordinary circumstances
identified in paragraph (c)(1) of this
section include:

(i) The proposed action cannot cause
significant effects on public health or
safety.

(ii) The proposed action cannot
significantly affect unique
characteristics of the geographic area
such as proximity to historic properties
or cultural resources, park lands, prime
farmlands, floodplains, wetlands, wild
and scenic rivers, or ecologically critical
areas.

(iii) The effects of the proposed action
on the quality of the human
environment cannot be highly
controversial.

(iv) The proposed action cannot have
highly uncertain effects, including
potential unique or unknown risks on
the human environment.

(v) The proposed action cannot
include activities or conservation
practices that establish a potential
precedent for future actions with
significant impacts.

(vi) The proposed action is known to
have or reasonably cannot be expected
to have potentially significant
environment impacts to the quality of
the human environment either
individually or cumulatively over time.

(vii) The proposed action cannot
cause or promote the introduction of
invasive species or have a significant
adverse effect on any of the following
special environmental concerns not
previously identified in paragraph
(c)(2)(B) of this section, such as:
endangered and threatened species,
environmental justice communities as
defined in Executive Order 12898,
wetlands, other waters of the United
States, wild and scenic rivers, air
quality, migratory birds, and bald and
golden eagles.

(viii) The proposed action will not
violate Federal or other applicable law
and requirements for the protection of
the environment.

(3) In the absence of any extraordinary
circumstances as determined through
NRCS’ EE review process, the activities
will be able to proceed without
preparation of an EA or EIS. Where
extraordinary circumstances are
determined to exist, the categorical
exclusion will not apply, and the
appropriate documentation for
compliance with NEPA will be
prepared. Prior to determining that a
proposed action is categorically
excluded under paragraph (d) of this
section, the proposed action must:

(i) Be designed to mitigate soil
erosion, sedimentation, and
downstream flooding;

(ii) Require disturbed areas to be
vegetated with adapted species that are
neither invasive nor noxious;

(iii) Be based on current Federal
principals of natural stream dynamics
and processes, such as those presented
in the Federal Interagency Stream
Corridor Restoration Working Group
document, “Stream Corridor
Restoration, Principles, Processes, and
Practices;”

(iv) Incorporate the applicable NRCS
conservation practice standards as
found in the Field Office Technical
Guide;

(v) Not require substantial dredging,
excavation, or placement of fill; and

(vi) Not involve a significant risk of
exposure to toxic or hazardous
substances.

(d) The use of the following
categorical exclusions for a proposed
action does not waive NRCS compliance
with any applicable legal requirement
including, but not limited to, the
National Historical Preservation Act or
the Endangered Species Act. The
following categorical exclusions are
available for application to proposed
actions provided the conditions
described in paragraph (c) of this
section are met:

(1) Planting appropriate herbaceous
and woody vegetation, which does not
include noxious weeds or invasive
plants, on disturbed sites to restore and
maintain the sites ecological functions
and services;

(2) Removing dikes and associated
appurtenances (such as culverts, pipes,
valves, gates, and fencing) to allow
waters to access floodplains to the
extent that existed prior to the
installation of such dikes and associated
appurtenances;

(3) Plugging and filling excavated
drainage ditches to allow hydrologic
conditions to return to pre-drainage
conditions to the extent practicable;

(4) Replacing and repairing existing
culverts, grade stabilization, and water
control structures and other small

structures that were damaged by natural
disasters where there is no new depth
required and only minimal dredging,
excavation, or placement of fill is
required;

(5) Restoring the natural topographic
features of agricultural fields that were
altered by farming and ranching
activities for the purpose of restoring
ecological processes;

(6) Removing or relocating residential,
commercial, and other public and
private buildings and associated
structures constructed in the 100-year
floodplain or within the breach
inundation area of an existing dam or
other flood control structure in order to
restore natural hydrologic conditions of
inundation or saturation, vegetation, or
reduce hazards posed to public safety;

(7) Removing storm debris and
sediment following a natural disaster
where there is a continuing and eminent
threat to public health or safety,
property, and natural and cultural
resources and removal is necessary to
restore lands to pre-disaster conditions
to the extent practicable. Excavation
will not exceed the pre-disaster
condition;

(8) Stabilizing stream banks and
associated structures to reduce erosion
through bioengineering techniques
following a natural disaster to restore
pre-disaster conditions to the extent
practicable, e.g., utilization of living and
nonliving plant materials in
combination with natural and synthetic
support materials, such as rocks, rip-
rap, geo-textiles, for slope stabilization,
erosion reduction, and vegetative
establishment and establishment of
appropriate plant communities (bank
shaping and planting, brush mattresses,
log, root wad, and boulder stabilization
methods);

(9) Repairing or maintenance of
existing small structures or
improvements (including structures and
improvements utilized to restore
disturbed or altered wetland, riparian,
in stream, or native habitat conditions).
Examples of such activities include the
repair or stabilization of existing stream
crossings for livestock or human
passage, levees, culverts, berms, dikes,
and associated appurtenances;

(10) Constructing small structures or
improvements for the restoration of
wetland, riparian, in stream, or native
habitats. Examples of activities include
installation of fences and construction
of small berms, dikes, and associated
water control structures;

(11) Restoring an ecosystem, fish and
wildlife habitat, biotic community, or
population of living resources to a
determinable pre-impact condition;
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(12) Repairing or maintenance of
existing constructed fish passageways,
such as fish ladders or spawning areas
impacted by natural disasters or human
alteration;

(13) Repairing, maintaining, or
installing fish screens to existing
structures;

(14) Repairing or maintaining
principal spillways and appurtenances
associated with existing serviceable
dams, originally constructed to NRCS
standards, in order to meet current
safety standards. Work will be confined
to the existing footprint of the dam, and
no major change in reservoir or
downstream operations will result;

(15) Repairing or improving
(deepening/widening/armoring) existing
auxiliary/emergency spillways
associated with dams, originally
constructed to NRCS standards, in order
to meet current safety standards. Work
will be confined to the dam or abutment
areas, and no major change in reservoir
or downstream operation will result;

(16) Repairing embankment slope
failures on structures, originally built to
NRCS standards, where the work is
confined to the embankment or
abutment areas;

(17) Increasing the freeboard (which is
the height from the auxiliary
(emergency) spillway crest to the top of
embankment) of an existing dam or
dike, originally built to NRCS standards,
by raising the top elevation in order to
meet current safety and performance
standards. The purpose of the safety
standard and associated work is to
ensure that during extreme rainfall
events, flows are confined to the
auxiliary/emergency spillway so that
the existing structure is not overtopped
which may result in a catastrophic
failure. Elevating the top of the dam will
not result in an increase to lake or
stream levels. Work will be confined to
the existing dam and abutment areas,
and no major change in reservoir
operations will result. Examples of work
may include the addition of fill material
such as earth or gravel or placement of
parapet walls;

(18) Modifying existing residential,
commercial, and other public and
private buildings to prevent flood
damages, such as elevating structures or
sealing basements to comply with
current State safety standards and
Federal performance standards;

(19) Undertaking minor agricultural
practices to maintain and restore
ecological conditions in floodplains
after a natural disaster or on lands
impacted by human alteration.
Examples of these practices include:
mowing, haying, grazing, fencing, off-
stream watering facilities, and invasive

species control which are undertaken
when fish and wildlife are not breeding,
nesting, rearing young, or during other
sensitive timeframes;

(20) Implementing soil control
measures on existing agricultural lands,
such as grade stabilization structures
(pipe drops), sediment basins, terraces,
grassed waterways, filter strips, riparian
forest buffer, and critical area planting;
and

(21) Implementing water conservation
activities on existing agricultural lands,
such as minor irrigation land leveling,
irrigation water conveyance (pipelines),
irrigation water control structures, and
various management practices.

Signed this 4th day of February, 2010, in
Washington, DC.

Dave White,

Chief, Natural Resources Conservation
Service.

[FR Doc. 2010-2815 Filed 2-9-10; 8:45 am]
BILLING CODE 3410-16-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 706
RIN 3133—-AD47

Unfair or Deceptive Acts or Practices

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule; withdrawal.

SUMMARY: On January 29, 2009, jointly
with the Federal Reserve System Board
of Governors (FRB) and the Office of
Thrift Supervision (OTS), the NCUA
Board (Board) published a final rule and
staff commentary amending its credit
practices regulations (UDAP Rule). The
UDAP Rule also included technical
clarifications and was scheduled to
become effective on July 1, 2010. The
Board is now revising the UDAP Rule
because its stipulations became
unnecessary due to the enactment of the
Credit Card Accountability,
Responsibility, and Disclosure Act of
2009 (Credit CARD Act) on May 22,
2009, and amendments to Regulation Z
implementing the Credit CARD Act that
will become effective on February 22,
2010. For procedural reasons, the
substantive requirements of the UDAP
Rule will be removed effective July 1,
2010, but it is the Board’s intent that
only the technical clarifications become
effective and that the substantive
requirements will not take effect. This
final rule applies only to the NCUA
Board’s regulations and does not affect
the rules issued by the OTS and FRB.

DATES: This rule is effective July 1,
2010.

FOR FURTHER INFORMATION CONTACT:
Moisette I. Green, Staff Attorney, Office
of General Counsel, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428, or telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION: On
December 18, 2008, NCUA, along with
the Federal Reserve Board (FRB) and the
Office of Thrift Supervision, exercised
its authority under the Federal Trade
Commission Act (FTC Act) to issue a
final rule prohibiting unfair acts or
practices regarding consumer credit
card accounts. The rule was published
in the Federal Register on January 29,
2009, and the effective date for the
amendments was July 1, 2010. 74 FR
5498 (January 29, 2009) (UDAP Rule).

The Credit CARD Act, enacted on
May 22, 2009, amended the Truth in
Lending Act (TILA) and established new
substantive and disclosure requirements
to establish fair and transparent
practices pertaining to open-end
consumer credit plans, including credit
card accounts. Public Law 111-24, 123
Stat. 1734 (2009). After consultation
with NCUA and other Federal financial
regulators, the FRB amended 12 CFR
Part 226 and the staff commentary
(Regulation Z) to implement the Credit
CARD Act. The Credit CARD Act and
Regulation Z cover the practices
regulated in the UDAP Rule, and in
some instances, expand the UDAP
Rule’s requirements or consumer
protections. For example, the UDAP
Rule prohibited the financing of security
deposits and fees for the availability of
a credit card account in excess of 50%
of the initial credit limit and limited
how fees that did not exceed the 50%
limit could be financed. The Credit
CARD Act prohibits financing any fees
charged within the first year an open-
end credit plan in excess of 25% of the
credit limit from the available credit. In
as much as the UDAP Rule duplicates,
overlaps, or conflicts with the Credit
CARD Act and recent amendments to
Regulation Z, the NCUA Board believes
the recent amendments to Part 706 are
unnecessary and is withdrawing the
substantive requirements of the UDAP
Rule. Accordingly, the Board is
amending Part 706 to remove the
substantive requirements and retain the
clarifying technical amendments in the
UDAP Rule, such as the addition of an
authority, purpose, and scope section
and, the removal of the provision for
State exemptions.

This revision is applicable only to
NCUA’s portion of the UDAP Rule. For
procedural reasons, the substantive
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requirements of the UDAP Rule will be
removed effective July 1, 2010. It is the
Board’s intent, however, that the
substantive requirements on the UDAP
Rule will not take effect. Additionally,
the Board does not intend to finalize the
proposed amendments to the UDAP
Rule. 74 FR 20804 (May 5, 2009).

List of Subjects in 12 CFR Part 706

Credit, Credit unions, Deception,
Intergovernmental relations, Trade
practices, Unfairness.

m For the reasons set forth in the
preamble, NCUA revises 12 CFR Part
706 to read as follows:

PART 706—UNFAIR OR DECEPTIVE
ACTS OR PRACTICES

Sec.
706.0
706.1

Purpose and scope.

Definitions.

706.2 Unfair credit practices.

706.3 Unfair or deceptive cosigner
practices.

706.4 Late charges.

Authority: 15 U.S.C. 57a(f).

§706.0 Purpose and scope.

(a) Purpose. The purpose of this part
is to prohibit unfair or deceptive acts or
practices in violation of section 5(a)(1)
of the Federal Trade Commission Act,
15 U.S.C. 45(a)(1). The prohibitions in
this part do not limit NCUA’s authority
to enforce the Federal Trade
Commission Act with respect to any
other unfair or deceptive acts or
practices.

(b) Scope. This part applies to Federal
credit unions.

§706.1 Definitions.

(a) Person. An individual,
corporation, or other business
organization.

(b) Consumer. A natural person
member who seeks or acquires goods,
services, or money for personal, family,
or household use.

(c) Obligation. An agreement between
a consumer and a Federal credit union.

(d) Debt. Money that is due or alleged
to be due from one to another.

(e) Earnings. Compensation paid or
payable to an individual or for his or her
account for personal services rendered
or to be rendered by him or her, whether
denominated as wages, salary,
commission, bonus, or otherwise,
including periodic payments pursuant
to a pension, retirement, or disability
program.

(f) Household goods. Clothing,
furniture, appliances, one radio and one
television, linens, china, crockery,
kitchenware, and personal effects
(including wedding rings) of the
consumer and his or her dependents,

provided that the following are not
included within the scope of the term
“household goods”:

(1) Works of art;

(2) Electronic entertainment
equipment (except one television and
one radio);

(3) Items acquired as antiques; and

(4) Jewelry (except wedding rings).

(g) Antique. Any item over one
hundred years of age, including such
items that have been repaired or
renovated without changing their
original form or character.

(h) Cosigner. A natural person who
renders himself or herself liable for the
obligation of another person without
receiving goods, services, or money in
return for the credit obligation, or, in the
case of an open-end credit obligation,
without receiving the contractual right
to obtain extensions of credit under the
obligation. The term includes any
person whose signature is requested as
a condition to granting credit to a
consumer, or as a condition for
forbearance on collection of a
consumer’s obligation that is in default.
The term does not include a spouse
whose signature is required on a credit
obligation to perfect a security interest
pursuant to State law. A person is a
cosigner within the meaning of this
definition whether or not he or she is
designated as such on a credit
obligation.

§706.2 Unfair credit practices.

In connection with the extension of
credit to consumers, it is an unfair act
or practice for a Federal credit union,
directly or indirectly, to take or receive
from a consumer an obligation that:

(a) Constitutes or contains a cognovit
or confession of judgment (for purposes
other than executory process in the
State of Louisiana), warrant of attorney,
or other waiver of the right to notice and
the opportunity to be heard in the event
of suit or process thereon.

(b) Constitutes or contains an
executory waiver or a limitation of
exemption from attachment, execution,
or other process on real or personal
property held, owned by, or due to the
consumer, unless the waiver applies
solely to property subject to a security
interest executed in connection with the
obligation.

(c) Constitutes or contains an
assignment of wages or other earnings
unless:

(1) The assignment by its terms is
revocable at the will of the debtor, or

(2) The assignment is a payroll
deduction plan or preauthorized
payment plan, commencing at the time
of the transaction, in which the
consumer authorizes a series of wage

deductions as a method of making each
payment, or

(3) The assignment applies only to
wages or other earnings already earned
at the time of the assignment.

(d) Constitutes or contains a
nonpossessory security interest in
household goods other than a purchase
money security interest.

§706.3 Unfair or deceptive cosigner
practices.

(a) Prohibited practices. In connection
with the extension of credit to
consumers, it is:

(1) A deceptive act or practice for a
Federal credit union, directly or
indirectly, to misrepresent the nature or
extent of cosigner liability to any
person.

(2) An unfair act or practice for a
Federal credit union, directly or
indirectly, to obligate a cosigner unless
the cosigner is informed prior to
becoming obligated, which in the case
of open-end credit means prior to the
time that the agreement creating the
cosigner’s liability for future charges is
executed, of the nature of his or her
liability as cosigner.

(b) Disclosure requirement. (1) To
comply with the cosigner information
requirement of paragraph (a)(2) of this
section, a clear and conspicuous
disclosure statement shall be of this
section given in writing to the cosigner
prior to becoming obligated. The
disclosure statement will contain only
the following statement, or one which is
substantially equivalent, and shall
either be a separate document or
included in the documents evidencing
the consumer credit obligation.

Notice to Cosigner

You are being asked to guarantee this debt.
Think carefully before you do. If the
borrower doesn’t pay the debt, you will have
to. Be sure you can afford to pay if you have
to, and that you want to accept this
responsibility.

You may have to pay up to the full amount
of the debt if the borrower does not pay. You
may also have to pay late fees or collection
costs, which increase this amount.

The creditor can collect this debt from you
without first trying to collect from the
borrower. The creditor can use the same
collection methods against you that can be
used against the borrower, such as suing you,
garnishing your wages, etc. If this debt is ever
in default, that fact may become a part of
your credit record.

This notice is not the contract that makes
you liable for the debt.

(2) If the notice to cosigner is a
separate document, nothing other than
the following items may appear with the
notice. The following paragraphs
(b)(2)(i) through (v) may not be part of
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the narrative portion of the notice to
cosigner.

(i) The name and address of the
Federal credit union;

(ii) An identification of the debt to be
cosigned (e.g., a loan identification
number);

(iii) The amount of the loan;

(iv) The date of the loan;

(v) A signature line for a cosigner to
acknowledge receipt of the notice; and

(vi) To the extent permitted by State
law, a cosigner notice required by State
law may be included in the notice in
paragraph (b)(1) of this section.

(3) To the extent the notice to cosigner
specified in paragraph (b)(1) of this
section refers to an action against a
cosigner that is not permitted by State
law, the notice to cosigner may be
modified.

§706.4 Late charges.

(a) In connection with collecting a
debt arising out of an extension of credit
to a consumer, it is an unfair act or
practice for a Federal credit union,
directly or indirectly, to levy or collect
any delinquency charge on a payment,
which payment is otherwise a full
payment for the applicable period and
is paid on its due date or within an
applicable grace period, when the only
delinquency is attributable to late fee(s)
or delinquency charge(s) assessed on
earlier installment(s).

(b) For purposes of this section,
“collecting a debt” means any activity
other than the use of judicial process
that is intended to bring about or does
bring about repayment of all or part of
a consumer debt.

By the National Credit Union
Administration Board, on January 29, 2010.

Mary F. Rupp,

Secretary of the Board.

[FR Doc. 2010-2311 Filed 2—-9-10; 8:45 am)]
BILLING CODE 7535-01-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1506—-AB04

Financial Crimes Enforcement
Network; Expansion of Special
Information Sharing Procedures To
Deter Money Laundering and Terrorist
Activity

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”), Treasury.

ACTION: Final rule.

SUMMARY: FinCEN is issuing this final
rule to amend the relevant Bank Secrecy

Act (“BSA”) information sharing rules to
allow certain foreign law enforcement
agencies, and State and local law
enforcement agencies, to submit
requests for information to financial
institutions. The rule also clarifies that
FinCEN itself, on its own behalf and on
behalf of other appropriate components
of the Department of the Treasury
(“Treasury”), may submit such requests.
Modification of the information sharing
rules is a part of Treasury’s continuing
effort to increase the efficiency and
effectiveness of its anti-money
laundering and counter-terrorist
financing policies.

DATES: Effective Date: February 10,
2010.

FOR FURTHER INFORMATION CONTACT: The
FinCEN regulatory helpline at (800)
949-2732 and select Option 2.
SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory Provisions

On October 26, 2001, the President
signed into law the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001
(“USA PATRIOT ACT?”), Public Law
107-56 (“the Act”). Title III of the Act
amends the anti-money laundering
provisions of the BSA, codified at 12
U.S.C. 1829b and 1951-1959 and 31
U.S.C. 5311-5314 and 5316-5332, to
promote the prevention, detection, and
prosecution of international money
laundering and the financing of
terrorism. Regulations implementing the
BSA appear at 31 CFR Part 103. The
authority of the Secretary of the
Treasury (“the Secretary”) to administer
the BSA has been delegated to the
Director of FinCEN.

Of the Act’s many goals, the
facilitation of information sharing
among governmental entities and
financial institutions for the purpose of
combating terrorism and money
laundering is of paramount importance.
Section 314 of the Act furthers this goal
by providing for the sharing of
information between the government
and financial institutions, and among
financial institutions themselves. As
with many other provisions of the Act,
Congress has charged Treasury with
promulgating regulations to implement
these information-sharing provisions.

Subsection 314(a) of the Act states in
part that:

[tlhe Secretary shall * * * adopt regulations
to encourage further cooperation among
financial institutions, their regulatory
authorities, and law enforcement authorities,
with the specific purpose of encouraging
regulatory authorities and law enforcement

authorities to share with financial
institutions information regarding
individuals, entities, and organizations
engaged in or reasonably suspected based on
credible evidence of engaging in terrorist acts
or money laundering activities.

B. Overview of the Current Regulatory
Provisions Regarding the 314(a)
Program

On September 26, 2002, FinCEN
published a final rule implementing the
authority contained in section 314(a) of
the Act.® That rule (“the 314(a) rule”)
allows FinCEN to require financial
institutions to search their records to
determine whether they have
maintained an account or conducted a
transaction with a person that a Federal
law enforcement agency has certified is
suspected based on credible evidence of
engaging in terrorist activity or money
laundering.2 Before processing a request
from a Federal law enforcement agency,
FinCEN also requires the requesting
agency to certify that, in the case of
money laundering, the matter is
significant, and that the requesting
agency has been unable to locate the
information sought through traditional
methods of investigation and analysis
before attempting to use this authority
(“the 314(a) program”).

Since its inception, the 314(a)
program has yielded significant
investigative benefits to Federal law
enforcement users in terrorist financing
and major money laundering cases.
Feedback from the requesters and
illustrations from sample case studies
consistently demonstrate how useful the
program is in enhancing the scope and
expanding the universe of
investigations. In view of the proven
success of the 314(a) program, FinCEN
is broadening access to the program as
outlined in the following paragraphs.

C. Objectives of Changes

1. Allowing Certain Foreign Law
Enforcement Agencies To Initiate 314(a)
Queries

In order to satisfy the United States’
treaty obligation with certain foreign
governments, FinCEN is extending the
use of the 314(a) program to include
foreign law enforcement agencies. On
June 25, 2003, the Agreement on Mutual
Legal Assistance between the United
States and the European Union (“EU”)
(hereinafter, the “U.S.—EU MLAT”) was
signed. In 2006, the U.S.—EU MLAT,
along with twenty-five bilateral
instruments, were submitted to the U.S.
Senate for its advice and consent for

1 Special Information Sharing Procedures to Deter
Money Laundering and Terrorist Activity, 67 FR
60,579 (Sept. 26, 2002).

231 CFR 103.100.
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ratification. The U.S.—EU MLAT and all
twenty-seven bilateral instruments were
ratified by the President on September
23, 2008, upon the advice and consent
of the U.S. Senate.3

Article 4 of the U.S.—EU MLAT
(entitled “Identification of Bank
Information”) obligates a requested
Signatory State to search on a
centralized basis for bank accounts
within its territory that may be
important to a criminal investigation in
the requesting Signatory State. Article 4
also contemplates that Signatory States
may search for information in the
possession of a non-bank financial
institution. Under Article 4, a Signatory
State receiving a request may limit the
scope of its obligation to provide
assistance to terrorist activity and
money laundering offenses, and many
did so in their respective bilateral
instruments with the United States.# In
negotiating the terms of Article 4, the
United States expressly envisioned that
EU member States would be able to
access the 314(a) program. Expanding
that process to include certain foreign
law enforcement requesters will greatly
benefit the United States by granting
law enforcement agencies in the United
States reciprocal rights to obtain
information about matching accounts in
EU member States.

Foreign law enforcement agencies
will be able to use the 314(a) program
in a way analogous to how Federal law
enforcement agencies currently access
the program. Thus, a foreign law
enforcement agency, prior to initiating a
314(a) query, will have to certify that, in
the case of a money laundering
investigation, the matter is significant,
and that it has been unable to locate the
information sought through traditional
methods of investigation and analysis
before attempting to use the 314(a)
program. A Federal law enforcement
official serving as an attaché to the
requesting jurisdiction will be notified
of and will review the foreign request
prior to its submission to FinCEN. The
application of these internal procedures
will help ensure that the 314(a) program
is utilized only in significant situations,
thereby minimizing the cost to reporting
financial institutions. Comments
addressed to the expansion of the 314(a)
program to include foreign law

3 An additional two bilateral instruments, with
Romania and Bulgaria, were concluded and
submitted to the Senate in 2007, following those
countries’ accession to the EU.

4In addition, Article 4 makes clear that the
United States and the EU are under an obligation
to ensure that the application of Article 4 does not
impose extraordinary burdens on States that receive
search requests.

enforcement agencies will be discussed
below.

2. Allowing State and Local Law
Enforcement Agencies To Initiate 314(a)
Queries

Money laundering and terrorist-
related financial crimes are not limited
by jurisdiction or geography. Detection
and deterrence of these crimes require
information sharing across all levels of
investigative authorities, to include
State and local law enforcement, to
ensure the broadest U.S. Government
defense.

Access to the 314(a) program by State
and local law enforcement agencies will
provide them a platform from which
they can more effectively and efficiently
fill information gaps, including those
connected with multi-jurisdictional
financial transactions, in the same
manner as Federal law enforcement
agencies. This expansion of the 314(a)
program, in certain limited
circumstances, to include State and
local law enforcement authorities, will
benefit overall efforts to ensure that all
law enforcement resources are made
available to combat money laundering
and terrorist financing.

As is the case currently with
requesting Federal law enforcement
agencies, State and local law
enforcement, prior to initiating a 314(a)
query, will have to certify that, in the
case of a money laundering
investigation, the matter is significant,
and that it has been unable to locate the
information sought through traditional
methods of investigation and analysis
before attempting to use the 314(a)
program. The application of these
internal procedures will help ensure
that the 314(a) program will be utilized
only in the most compelling situations,
thereby minimizing the cost incurred by
reporting financial institutions.
Comments addressed to the expansion
of the 314(a) program to allow State and
local law enforcement participation will
be discussed below.

3. Clarifying That FinCEN, on Its Own
Behalf and on Behalf of Appropriate
Components of the Department of the
Treasury, May Initiate 314(a) Queries

FinCEN’s statutory mandate includes
working to identify possible criminal
activity to appropriate Federal, State,
local, and foreign law enforcement
agencies, and to support ongoing
criminal financial investigations and
prosecutions.5 FinCEN also routinely
assists the law enforcement community
through proactive analyses to discover
trends, patterns, and common activity in

5See 31 U.S.C. 310.

the financial information contained in
BSA reports. FinCEN’s use of the 314(a)
program will enhance the scope and
utility of its case support efforts,
including insights provided from BSA
data, thereby delivering critical
information about significant criminal
activity on a timelier basis.

FinCEN assists law enforcement by
providing advanced or specialized
analysis of BSA data on significant
investigations involving offenses of
money laundering or terrorist financing.
These investigations often involve
multiple locations or are otherwise
linked to other investigations. A single
314(a) request issued by FinCEN can
more efficiently coordinate and
simultaneously support several
investigations, thereby eliminating the
need for separate requests from each
investigating agency or jurisdiction.

There also are instances in which
FinCEN’s analytical products will
benefit from access to the 314(a)
program by providing a more complete
picture of financial transactions and
mechanisms, as well as
interrelationships among investigative
subjects and financial transactions or
entities. In addition, other appropriate
components of Treasury that provide
analytical support in areas such as
Treasury’s counter-terrorist financing
and anti-money laundering efforts will
be better equipped to fulfill their
missions with access to the 314(a)
program. It is anticipated that the
findings from the use of the 314(a)
program will reveal additional insights
and overall patterns of suspicious
financial activities. Comments
addressed to the expansion of the 314(a)
program to allow FinCEN to self-initiate
requests will be discussed below.

II. Notice of Proposed Rulemaking

The final rule contained in this
document is based on the Notice of
Proposed Rulemaking published in the
Federal Register on November 16, 2009
(“Notice”).6 With the intent of
broadening access to the 314(a)
program, the Notice proposed to allow
certain foreign law enforcement
agencies, and State and local law
enforcement agencies, to initiate 314(a)
queries. In addition, the Notice
proposed to clarify that FinCEN, on its
own behalf and on behalf of appropriate
components of Treasury, may initiate
314(a) queries.

II1. Comments on the Notice—Overview
and General Issues

The comment period for the Notice
ended on December 16, 2009. We

6 See 74 FR 58926 (Nov. 16, 2009).
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received a total of 13 comment letters
from 14 entities and individuals.” Of
these, 7 were submitted by trade groups
or associations, 4 were submitted by
individuals, 2 were submitted by
Federal law enforcement agencies, and
1 was submitted by an individual
financial institution.8

Comments on the Notice focused on
the following matters: (1) Requirements
for foreign, State, and local law
enforcement 314(a) requests; (2)
Confidentiality and privacy concerns
regarding information provided to
foreign, State, and local law
enforcement; (3) Requirements for
FinCEN self-initiated 314(a) requests; (4)
FinCEN’s authority to expand the 314(a)
rule; (5) The 314(a) statutory goal of
sharing information with financial
institutions; and (6) Estimate of burden.

A. Requirements for Foreign, State, and
Local Law Enforcement 314(a) Requests

Some commenters requested that
FinCEN clarify what the requirements
are for foreign, State, and local law
enforcement to submit 314(a) requests.
In addition, those commenters asked
FinCEN to clarify how the requests will
be monitored to ensure that regulatory
and procedural requirements are met.
For example, some commenters
requested clarification as to how
FinCEN will determine whether a
money laundering investigation is
“significant” and that more traditional
means of investigation have been
exhausted. FinCEN will require these
law enforcement agencies to certify that
each individual, entity, or organization
about which the law enforcement
agency is seeking information is
engaged in, or is reasonably suspected
based on credible evidence of engaging
in, terrorist financing, or money
laundering. As discussed above, FinCEN
will require these law enforcement
agencies to certify that, in the case of
money laundering, the matter is
significant, and the requesting agency
has been unable to locate the
information sought through traditional
methods of investigation before
attempting to make a 314(a) request. In
addition, foreign, State, and local law
enforcement agencies making 314(a)
requests are required to include the
following information in their
certification request: A citation of the
relevant statutory provisions; a
description of the suspected criminal
conduct; for money laundering cases, a
description as to why the case is

7 All comments to the Notice are available for
public viewing at www.regulations.gov.

8One comment letter was submitted on behalf of
two entities.

significant, and a list of the traditional
methods of investigation and analysis
which have been conducted prior to
making the request. Factors that
contribute towards evaluating the
significance of a money laundering case
include, for example: The seriousness
and magnitude of suspected criminal
conduct; the dollar amount involved;
whether the analysis is being conducted
as part of a multi-agency task force; the
importance of analysis to agency
program goals; criminal organization
involvement; and multi-regional and/or
cross border implications.

All requests made by foreign, State,
and local law enforcement agencies will
be submitted to FinCEN for review and
approval. With regard to a request made
by a foreign law enforcement agency,
the request will be submitted to a
Federal law enforcement attaché. The
attaché will review the request to ensure
that the request is from a legitimate
entity. The attaché will then forward the
request to FinCEN for review. Following
FinCEN’s approval, the request will be
made available to financial institutions
via the 314(a) Secure Information
Sharing System. The financial
institutions may contact FinCEN’s 314
Program Office with any questions
regarding a foreign law enforcement
request. With regard to a State or local
law enforcement request, the financial
institution may contact FinCEN, or the
State or local law enforcement agency
with any questions regarding its request.
FinCEN’s determination to subject
foreign, State, and local law
enforcement requests to the same
procedural review and vetting process
imposed upon Federal law enforcement
requests goes directly to the
recommendations offered by many
commenters.

One commenter asked whether
foreign, State, or local law enforcement
will be identified as the requester on
314(a) requests sent by FinCEN to
financial institutions. Currently, in a
request made by a Federal law
enforcement agency, the request made
available by FinCEN to financial
institutions only includes the name and
contact number of the agency
representative making the request. The
Federal law enforcement agency making
the request is not identified on 314(a)
requests sent by FinCEN to financial
institutions. For a request made by a
State or local law enforcement agency,
the request made available by FinCEN to
financial institutions also will include
the name and contact number of the
agency representative making the
request. For a request made by a foreign
law enforcement agency, the request
made available by FinCEN to financial

institutions will include the contact
number for FinCEN’s 314 Program
Office. This decision was made to
alleviate the need for financial
institutions to call overseas.

One commenter asked for clarification
as to whether foreign, State, and local
law enforcement requests could be
made independent of a Federal
investigation. There is no obligation that
requests from these agencies be linked
to a Federal investigation. However,
with regard to State and local law
enforcement requests, the law
enforcement agency must include in the
certification the identity of any Federal
law enforcement agency with whom
they have consulted. In addition, for
terrorism cases FinCEN will review the
request with the FBI liaison to FinCEN
prior to further processing the request.

A few commenters suggested that
FinCEN should limit access to those
countries that cooperate with the United
States via a treaty or other bilateral
agreement. As we discuss above, only
foreign law enforcement agencies with
criminal investigative authority that are
from a jurisdiction that is a party to a
treaty that provides for, or in the
determination of FinCEN is from a
jurisdiction that otherwise allows, law
enforcement agencies in the United
States reciprocal access to information
comparable to that obtainable under
section 103.100 will be allowed to
access the 314(a) program. Some
commenters suggested that FinCEN
should clarify which State and local law
enforcement agencies will be allowed to
access the 314(a) program. All State and
local law enforcement agencies with
criminal investigative authority will be
allowed to access the 314(a) program.

One association suggested that before
any expansion in the proposal is
considered, the current internal controls
over the 314(a) program should be
incorporated into the rule. FinCEN is
not inclined to incorporate its internal
operating procedures into the
regulation, as this would not allow us
sufficient latitude to revise our internal
operating procedures as needed.

A few commenters asked for
clarification as to what steps foreign,
State, and local law enforcement will be
required to take to obtain information
from a financial institution if a match to
their request is identified. The steps
required to be taken by one of these law
enforcement agencies to obtain
information from a financial institution
once a match has been confirmed is not
addressed within the 314(a) rule. These
law enforcement agencies will have to
follow the standard procedures that they
currently follow in order to obtain
financial information from financial
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institutions, for example through
issuance of a subpoena, a letter rogatory,
or national security letter.

Two commenters noted that Federal
law enforcement is required to track
their use of the 314(a) data to provide
feedback, demonstrate program value,
and maintain accountability. FinCEN
routinely provides feedback and data to
the regulated public as to the
effectiveness of the 314(a) program (e.g.,
SAR Activity Review articles 9) and will
continue to do so in the future. The
commenters suggested that the data
reporting requirements be made explicit
in the implementing regulations and the
same data reporting requirements
should apply to foreign, State, and local
law enforcement. As noted above,
FinCEN is not inclined to incorporate its
internal operating procedures into the
regulation. However, the same data
reporting requirements will apply to
foreign, State, and local law
enforcement.

One commenter asked how FinCEN
would address overlapping interests of
different law enforcement agencies
pursuing the same subject. With regard
to foreign requests, while processing the
request, any existing cases the 314(a)
subject(s) hits against will be brought to
the immediate attention of FinCEN’s
314 Team Leader to determine what
further action will take place. FinCEN
will automatically network (i.e., notify)
all international terrorism-related
requests with the FBI only, and will
automatically network all international
money laundering requests with both
Federal and non-Federal law
enforcement agencies, as applicable.
With regard to State and local law
enforcement requests, the law
enforcement agency must include in the
certification the identity of any Federal
law enforcement agency with whom
they have consulted. For State and local
law enforcement requests related to
terrorism cases, FinCEN will review the
request with the FBI liaison to FinCEN
prior to further processing the request.
In addition, it is FinCEN’s policy to
network different requesters that have
submitted requests for information to
FinCEN on the same subject.
Networking gives requesters the
opportunity to coordinate their efforts
with U.S. law enforcement and other
international entities on matters of
mutual interest. Networking will apply
to requests made by foreign, State, and
local law enforcement.

9 See, e.g., “BSA Records, 314(a) Request Assists
Investigation of International Money Laundering
Using Stored Value Cards,” SAR Activity Review—
Trends, Tips & Issues, Issue 12, October 2007,
http://www.fincen.gov/law_enforcement/ss/html/
008.html.

A few commenters suggested that
FinCEN provide training to foreign,
State, and local law enforcement
regarding the proper procedures for
utilizing the 314(a) program. While a
formal process has not been instituted at
this point, FinCEN’s intention is to
provide outreach to the new law
enforcement users.

Another commenter suggested that
instead of allowing all State and local
law enforcement agencies to access the
314(a) program, a 2-year pilot program
allowing access to two or three large
State and local law enforcement
agencies be implemented instead. The
commenter noted that FinCEN could
monitor the results of the pilot program
and report the results to Congress and
the public. While FinCEN will monitor
the effectiveness of the program’s
expansion, arbitrarily limiting access to
certain large local jurisdictions would
deny potential access to smaller
communities confronting serious
criminal threats.

One commenter suggested that local
law enforcement agencies be required to
enter into a memorandum of
understanding with FinCEN in order to
access the 314(a) program. FinCEN has
an active cooperative relationship with
law enforcement at every level in the
country, and expanding the 314(a)
program to allow local law enforcement
access is part of the ongoing support
FinCEN provides to law enforcement.
This support includes, for example,
providing access to BSA data, fostering
information exchange with international
counterparts, and offering financial
subject matter knowledge in key realms.

B. Confidentiality and Privacy Concerns
Regarding Information Provided to
Foreign, State, and Local Law
Enforcement

A few commenters expressed concern
about the confidentiality of information
that financial institutions would
provide to FinCEN as a result of the
rule, particularly when such
information is shared by FinCEN with
requesting foreign, State and local law
enforcement agencies. At least one
commenter drew an analogy between
section 314(a) “hit” information and
information in suspicious activity
reports (“SARs”) to argue that section
314(a) information should be accorded
the same protections and assurances of
confidentiality when such information
is shared with foreign law enforcement
agencies.

FinCEN believes these concerns are
unfounded. Section 314(a) information
is extremely limited. Unlike SAR
information, section 314(a) information
will continue to consist of only a

confirmation that a matching account or
transaction exists. Also unlike the
documentation supporting the filing of
a SAR, the underlying account and
transaction information relating to a
314(a) hit that contains sensitive
customer financial information is not
deemed to be part of the 314(a)
response, and can only be obtained by
the requesting agency through
appropriate legal process, such as a
subpoena. FinCEN is not part of that
legal process to obtain the underlying
information; its involvement ends at
informing requesting agencies that a
match exists. In addition, unlike with
SARs, the personally-identifiable
information (e.g., subject names, aliases,
dates of birth, and social security
numbers) that a financial institution
uses to conduct a section 314(a) search
is provided not by the institution, but by
the requesting agency.

Another commenter questioned
whether sharing section 314(a)
information with foreign law
enforcement agencies may run afoul of
the Right to Financial Privacy Act
(“RFPA”), 12 U.S.C. 3401 et seq., or any
other Federal or state privacy law.
Because any hit information provided to
FinCEN would be reported pursuant to
a Federal rule, the reporting of such
information to FinCEN would fall
within an exception to the RFPA.10
FinCEN is not aware of any other
Federal or state law that would prohibit
a financial institution from reporting
section 314(a) information to FinCEN in
response to a foreign law enforcement
agency’s request or that would prevent
FinCEN from sharing such information
with the foreign requester.

C. Requirements for FinCEN Self-
Initiated 314(a) Requests

Some commenters requested that
FinCEN clarify the reason FinCEN needs
access to expand the 314(a) program to
allow it to make self-initiated requests,
how FinCEN will use the information,
the procedures that will apply to
initiating the requests, the parties who
will screen such requests, and any
limitations that will apply to FinCEN’s
self-initiated requests. FinCEN self-
initiated requests will be for the purpose
of conducting analysis to deter and
detect terrorist financing activity or
money laundering. These requests will
be made in order to increase the value
of analytical support to law
enforcement. FinCEN or the appropriate
Treasury component making the request
shall certify in writing in the same
manner as a requesting law enforcement
agency that each individual, entity or

1012 U.S.C. 3413(d).
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organization about which FinCEN or the
appropriate Treasury component is
seeking information is engaged in, or is
reasonably suspected based on credible
evidence of engaging in, terrorist
activity or money laundering. FinCEN
or the other appropriate Treasury
component making the request shall
also certify that, in the case of money
laundering, the matter is significant, and
the requesting agency has been unable
to locate the information sought through
traditional methods of analysis before
attempting to make a 314(a) request. In
addition, FinCEN or the appropriate
Treasury component making the 314(a)
request is required to include
information such as the following in
their certification request: For money
laundering cases, a description as to
why the case is significant, and a list of
the traditional methods of analysis
which have been conducted prior to
making the request. If FinCEN uses the
314(a) process in support of proactive
target development, FinCEN will first
brief law enforcement to ensure that the
analysis is of interest to law
enforcement and to ensure de-
confliction with any ongoing
investigation. In addition, FinCEN self-
initiated 314(a) requests will be
independently reviewed and approved
by multiple offices within FinCEN.

In addition, some commenters
requested that FinCEN clarify the
components of Treasury that will have
access to the 314(a) program and under
what circumstances. The components of
Treasury that will have access to the
314(a) program will be those
components that provide analytical
support, such as those providing
support to Treasury’s counter-terrorist
financing and anti-money laundering
efforts. The components of Treasury
which submit 314(a) requests will be
required to comply with the same
procedures and certification
requirements as FinCEN self-initiated
requests.

Two commenters noted that
permitting FinCEN and other
components of Treasury to self-initiate
314(a) requests may be detrimental to
law enforcement and may cause many
unnecessary searches by banks. The
same commenters noted that it appears
that FinCEN is lowering the threshold as
to when FinCEN can initiate 314(a)
requests. The commenters explained
that law enforcement must exhaust all
traditional methods of investigation
before they can initiate a 314(a) request.
Because FinCEN is not a law
enforcement agency, FinCEN cannot
exhaust all traditional methods of
investigation, and therefore FinCEN will
be held to a much lower threshold than

law enforcement. In addition, the
commenters are concerned that law
enforcement may be precluded from
making a 314(a) request on a subject, at
a crucial point of an investigation, if
FinCEN has previously conducted a
self-initiated request on the same
subject, because this would create a
duplicative search, something that has
been discouraged by FinCEN. The
commenters also are concerned that a
FinCEN or Treasury 314(a) request may
be submitted on a subject who is already
under investigation by law enforcement,
because the broad audience that
receives these requests could cause
operational concerns for the
investigation. In addition, the
commenters noted that it is not clear
what FinCEN will do with the
information once it learns of a
previously unknown bank account
through the 314(a) process if FinCEN
does not have subpoena or summons
authority to pursue the lead any further.
Finally these commenters noted that
FinCEN’s requests will be competing
with law enforcement for access to the
limited number of 314(a) requests that
can be made, due to the need not to
overburden financial institutions.

FinCEN will be implementing review
procedures to ensure that any request it
intends to make will not conflict with
ongoing law enforcement efforts. As
noted above, in the certification FinCEN
or other components of Treasury will
submit for a 314(a) request, they must
certify that to ensure de-confliction with
any possible on-going investigation
within the Federal law enforcement
community, they have consulted with
FinCEN’s Federal law enforcement
liaisons. In addition, FinCEN must also
certify that they have been unable to
locate the information sought through
traditional methods of analysis, and
they must list the type of analysis they
have conducted. It is anticipated that
any direct use by FinCEN of the 314(a)
program will not cause any significant
increase in the amount of case requests
going to the industry. The primary
scenarios in which we would envision
FinCEN making a 314(a) request are as
follows: (1) A request could be made for
FinCEN to serve as a conduit in issuing
a consolidated 314(a) request on behalf
of a multi-agency task force
investigation. In this instance, it might
actually reduce/preclude an otherwise
larger number of separate requests
emanating from individual agencies.
FinCEN would request that these
agencies conduct the subpoena/
investigative followup on any positive
hits received from the industry. (2)
FinCEN may occasionally develop

significant, multi-state proactive targets/
leads which might be appropriate for a
314(a) request. These are typically long-
term selective efforts and therefore not
likely to constitute any significant
increase in the number of 314(a)
requests. In addition, FinCEN would
first brief the law enforcement
community on the target package before
deciding to issue a 314(a) request to
ensure it is of substantial interest to law
enforcement agencies and also to ensure
an opportunity for de-confliction. If
positive hits occur, FinCEN would
collaborate with law enforcement on
any subpoena/investigative follow-up.
Furthermore, for any FinCEN self-
initiated 314(a) requests, the same
parameters will exist for justifying the
significance of the ‘case request’ which,
in turn, will also likely limit the number
of such requests.

D. FinCEN’s Authority To Expand the
314(a) Rule

A few commenters questioned
FinCEN’s authority to expand the
section 314(a) program to include
requesters other than Federal law
enforcement agencies. Section 314(a)
authorizes Treasury to adopt regulations
to encourage further cooperation among
“financial institutions, their regulatory
authorities, and law enforcement
authorities.” Nowhere in section 314(a)
is the term “law enforcement” limited to
just Federal law enforcement agencies.
That FinCEN initially included only
Federal law enforcement agencies when
it first established the section 314(a)
program in 2002 was never meant to
suggest a limitation on FinCEN’s
authority. On the contrary, the section
314(a) program began with Federal law
enforcement because of uncertainty
about how the program would work in
practice and uncertainty about the
resulting burden to financial
institutions. FinCEN has had almost
eight years of experience in
administering the section 314(a)
program, and for the reasons outlined
elsewhere in this rulemaking, believes
that its expansion to include other
requesters will reap benefits that far
outweigh the additional obligations on
financial institutions. This is
particularly true in the case of foreign
requesters because law enforcement
agencies in the United States, as a result
of FinCEN accommodating foreign
requesters, now will have the
opportunity to obtain information about
matching accounts and transactions in
those EU jurisdictions that have signed
the U.S.-EU MLAT. FinCEN therefore
believes that its expansion of the section
314(a) program is entirely consistent
with the stated goals of section 314(a) of
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encouraging cooperation between
financial institutions and law
enforcement agencies.

FinCEN received another comment
questioning its “expansion” of the term
“money laundering,” as that term is used
in the rule. Currently, that term is
defined to mean activity criminalized by
18 U.S.C. 1956 or 1957. The one change
to the definition of the term “money
laundering” would be to clarify that the
term includes activity that would be
criminalized by 18 U.S.C. 1956 or 1957
if such activity occurred in the United
States. The change is necessary because
of the addition of foreign law
enforcement agencies as an authorized
requester. Aside from making the
provisions of the rule relevant to foreign
requesters, the change is not intended
and should not be viewed as expanding
the scope of activity for which the
section 314(a) program may be used.

One commenter also expressed
concern about the pace at which
FinCEN is seeking to amend the section
314(a) process, given its belief that
section 314(a) information may be
obtained through existing processes. As
was explained in the Notice and
elsewhere in this rulemaking, FinCEN is
seeking to finalize a rule as quickly as
possible so that the U.S. Government
can comply with its obligations under
the U.S.-E.U. MLAT and related
bilateral instruments. Those treaties
enter into force on February 1, 2010.
Contrary to that commenter’s belief,
there is no current mechanism available
to State, local and foreign law
enforcement agencies that would allow
those agencies to ascertain quickly
whether financial institutions
throughout the United States have
established an account or conducted a
transaction for a particular person or
entity.

E. 314(a) statutory goal of sharing
information with financial institutions

A few commenters noted that the
proposed rule sets forth additional
reporting requirements for the industry,
but does not address how this furthers
the statutory goal of sharing information
with financial institutions. One of these
commenters noted that FinCEN should
develop mechanisms, in addition to its
bi-annual SAR Activity Review
publication, that will help share
information with financial institutions.
The overarching policy directive of the
Act generally, and section 314 in
particular, is that more information
sharing will better enable the Federal
Government and financial institutions
to guard against money laundering and
terrorist financing. This rule supports
the policy directive of the Act. FinCEN

recognizes the importance of providing
financial institutions information to
assist them in identifying and reporting
suspected terrorist activity and money
laundering. For this reason, FinCEN
regularly provides sample case feedback
studies to the industry which illustrate
how the use of 314(a) has often made a
‘breakthrough’ difference in terrorist
financing and significant money
laundering cases. The studies also
convey insight on related trends and
patterns. FinCEN also has posted several
Federal law enforcement informational
alerts on the 314(a) Secure Information
Sharing System, which has provided for
enhanced sharing of information
between the financial industry and law
enforcement in a secure environment. In
addition, the final rule does not
preclude law enforcement, when
submitting a list of suspects to FinCEN,
from providing additional information
relating to suspicious trends and
patterns, and FinCEN specifically will
encourage law enforcement to share
such information with the financial
community.

F. Estimate of burden

Refer to section V=Administrative
Matters, item D—Paperwork Reduction
Act for details regarding comments on
the estimate of burden.

IV. Section-by-Section Analysis

A. Section 103.90(a)

FinCEN proposed to amend 31 CFR
103.90(a) by changing the definition of
the term “money laundering” to include
activity that would be criminalized by
18 U.S.C. 1956 or 1957 if such activity
occurred in the United States.1* The
change will allow the term to be applied
to information requests by foreign law
enforcement agencies. State and local
law enforcement requesters will be
subject to the same definition of money
laundering that currently applies to
Federal law enforcement agencies—i.e.,
activity that is criminalized by 18 U.S.C.
1956 or 1957. Thus, in the case of a
significant money laundering matter, a
State or local law enforcement agency
seeking information under the section
314(a) program will have to certify that
it is investigating activity that would be

11 Two commenters noted that they are opposed
to redefining what constitutes money laundering for
314(a) information sharing purposes by
incorporating guidance that was issued in 2009
under the companion statutory provision, section
314(b), that allows U.S. financial institutions to
share information. The commenters noted that
broadening the scope improperly sends a signal that
serious money-laundering and terrorist financing
crimes have no greater priority than standard
financial fraud or other criminal cases. FinCEN has
not expanded the definition of the term “money
laundering” beyond the change noted above.

criminalized under 18 U.S.C. 1956 or
1957. Such activity could include, for
example, conducting a financial
transaction with proceeds of murder,
kidnapping, or dealing in a controlled
substance (as defined in section 102 of
the Controlled Substances Act), which
is punishable as a felony under State
law.12 FinCEN is adopting this
amendment as proposed.

B. Section 103.100(a)(4)

FinCEN proposed to add 31 CFR
103.100(a)(4), which will define a “law
enforcement agency” to include a
Federal, State, local, or foreign law
enforcement agency with criminal
investigative authority, provided that
the foreign law enforcement agency is
from a jurisdiction that is a party to a
treaty that provides, or in the
determination of FinCEN is from a
jurisdiction that otherwise allows, law
enforcement agencies in the United
States with reciprocal access to
information comparable to that
obtainable under section 103.100. The
addition of foreign law enforcement
agencies will enable the United States to
be compliant with its obligations under
the U.S.-EU MLAT, thereby providing
law enforcement agencies in the United
States with the benefit of reciprocal
access to information in EU member
States.13

The addition of State and local law
enforcement agencies, as discussed
above, will provide a platform for such
agencies to deal more effectively with
multi-jurisdictional financial
transactions in the same manner as
Federal law enforcement agencies.
Access to the 314(a) program will
provide State and local law enforcement
agencies with another resource to aid in
discovering the whereabouts of stolen
proceeds. FinCEN is adopting these
amendments as proposed.

C. Section 103.100(b)(1)

FinCEN proposed, for the reasons
discussed above, to amend section
103.100(b)(1) to make conforming
changes to reflect the addition of State
and local law enforcement agencies, and
foreign law enforcement agencies, as
potential requesters of information.14

12 See 18 U.S.C. 1956(c)(7) (defining the term
“specified unlawful activity” to include, inter alia,
an offense listed in 18 U.S.C. 1961(1)).

13 The U.S.-EU MLAT, and 27 bilateral
instruments with EU Member States implementing
its terms, require each EU member State to be able
to search for the kind of information covered by 31
CFR 103.100 and to report to the requesting State
the results of such a search promptly.

14 Two Federal law enforcement agencies noted
that the NPRM’s appeal to add the EU countries as
well as state and local law enforcement to the

Continued
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FinCEN adopts this amendment as
proposed.

D. Section 103.100(b)(2)

FinCEN proposed to add a new 31
CFR 103.100(b)(2) which will clarify
that FinCEN may request directly, on its
own behalf and on behalf of appropriate
components of Treasury, whether a
financial institution or a group of
financial institutions maintains or has
maintained accounts for, or has engaged
in transactions with, specified
individuals, entities, or organizations.
Comments directed to this amendment
were discussed above and FinCEN has
reviewed and weighed the concerns
expressed by some commenters.
FinCEN, however, continues to hold
that expanding the 314(a) program to
allow itself, and acting on behalf of
other appropriate Treasury components,
to initiate search requests for the
purpose of conducting analyses to deter
and detect terrorist financing activity or
money laundering will enhance
Treasury’s ability to fulfill its collective
mission. FinCEN, therefore, adopts the
amendments as proposed.

V. Administrative Matters

A. Executive Order 12866

It has been determined that this rule
is a significant regulatory action for
purposes of Executive Order 12866
because it raises a novel policy issue.
However, a regulatory impact analysis
was not required.

B. Unfunded Mandates Act of 1995
Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), Public Law
104—4 (March 22, 1995), requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that may result in expenditure by that
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. FinCEN has
determined that it is not required to
prepare a written statement under
section 202.

C. Regulatory Flexibility Act

When an agency issues a final rule,
the Regulatory Flexibility Act (“RFA”) (5
U.S.C. 601 et seq.), requires the agency
to prepare either a final regulatory

314(a) program is understandable, because these
elements are all law enforcement entities.

flexibility analysis, which will “describe
the impact of the rule on small entities,”
or to certify that the final rule is not
expected to have a significant economic
impact on a substantial number of small
entities. For the reasons stated below,
FinCEN certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities.

Estimate of the number of small
entities to which the rule will apply:

The proposed rule applies to all
financial institutions of which FinCEN
estimates there are 55,000. However,
FinCEN has limited its inquiries to
banks,15 broker-dealers in securities,
future commission merchants, trust
companies, and life insurance
companies (“Covered Institutions”).
Because entities of all sizes are
vulnerable to abuse by money
launderers and financers of terrorism,
the final rule will apply to all Covered
Institutions regardless of size. As
discussed below, FinCEN acknowledges
that the final rule will affect a
substantial number of small entities.

For purposes of the RFA, both banks
and credit unions are considered small
entities if they have less than $175
million in assets.16 Of the estimated
8,000 banks, 80% have less than $175
million in assets and are considered
small entities.1” Of the estimated 7,000
credit unions, 90% have less than $175
million in assets.18 A broker-dealer is
considered a small entity if its total
capital is less than $500,000, and it is
not affiliated with a broker-dealer that
has $500,000 or more in total capital.1?
Of the estimated 5,000 broker-dealers,
15% are small entities.20 FinCEN
estimates that the majority of the
remaining 250 affected Covered
Institutions are small entities. Therefore,
FinCEN acknowledges that the rule will
affect a substantial number of small
entities.

Description of the projected reporting
and recordkeeping requirements of the
rule:

1531 CFR 103.11(c).

16 J.S. Small Business Administration, “Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes” at
28 (Aug. 22, 2008).

17 See FDIC, Bank Find (Number of Banks),
http://www2.fdic.gov/idasp/main_bankfind.asp
(last visited Mar. 24, 2009).

18 See also NCUA, Credit Union Data (Number of
Credit Unions), http://webapps.ncua.gov/
customquery/ (last visited Mar. 24, 2009).

1917 CFR 240.0-10.

20 See 73 FR 13692, 13704 (Mar. 13, 2008) (The
Securities and Exchange Commission (“SEC”)
reports from commission records that there are 6016
broker-dealers, 894 of which are small businesses.
FinCEN only sends 314(a) requests to an estimated
5,000 broker-dealers; however we rely on the SEC
numbers to estimate that 15% are small businesses).

Currently, Covered Institutions are
already subject to the reporting
requirements of section 314 of the USA
PATRIOT Act and FinCEN’s
implementing regulation.2! However,
FinCEN estimates that the final
amendment may potentially increase
the cost of reporting. Under the 314(a)
program, Covered Institutions are
provided a list of individuals and
entities that are subjects of significant
money laundering or terrorist financing
investigations. The list is primarily
provided bi-weekly. Covered
Institutions are required to review their
records to determine whether the
institutions currently maintain, or have
maintained, an account for a named
subject during the preceding 12 months,
or have conducted any transactions
involving any named subjects during
the previous six months.22 Covered
Institutions are required to report any
positive matches to FinCEN.23
Currently, only Federal law enforcement
agencies participate in the 314(a)
program. The final rule will allow State
and local law enforcement, as well as
certain foreign law enforcement
agencies, and FinCEN, as well as other
Treasury components, to add subjects to
this list. This expansion will most likely
result in additional requests for
information from Covered Institutions.

As discussed in the Paperwork
Reduction Act analysis below, FinCEN
estimates 120 search requests 24 per year
associated with the recordkeeping
requirement in this rule and 9 subjects
(including aliases) per request, resulting
in an estimated 1,080 subjects per year.
The estimated burden associated with
searching and identifying each subject is
4 minutes per subject.25 FinCEN

2131 CFR 103.100.

2231 CFR 103.100(b)(2).

2331 CFR 103.100(b)(2)(ii).

24 Estimated requests per annum subject to the
Paperwork Reduction Act include 10 from FinCEN,
50 from State/local law enforcement, and 60 from
foreign law enforcement agencies, for a total of 120
requests.

25 FinCEN based its estimate on experience and
contact with the regulated industries. However, due
to one of the comments received on the proposed
rule, FinCEN re-assessed this original estimate. For
example, FinCEN considered the time necessary for
a depository institution to process basic customer
transactions. These types of transactions are similar
to searching and identifying the subject of a 314(a)
request because, in order to process a transaction
for a customer, a depository institution teller must
confirm that a customer maintains an account with
the depository institution. In many cases, this
requires the customer to provide some sort of
identifying information to the depository institution
teller, such as a driver’s license, which contains
specific identifying information, including name,
address, and date of birth. When a 314(a) request
is submitted to a Covered Institution, the request
includes the following identification information
for a subject: name, address, date of birth, and
social security number. Therefore, an employee of
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therefore estimates that each
recordkeeper will, on average, spend
approximately 4,320 minutes, or
roughly 72 hours per year to comply
with the recordkeeping requirement in
this rule. According to the Bureau of
Labor Statistics, a compliance officer’s
mean hourly wage is $24.47. This would
equate to a cost of $1,761.84 per year for
a financial institution to comply with
this recordkeeping requirement.26
Because this is a minimal increase to the
annual payroll of small businesses
within the regulated industries, FinCEN
does not expect the impact of the rule

to be significant. FinCEN was unable to
quantify an exact number of this effect
due to a lack of available information
specific to the regulated industries.

In the proposed rule, FinCEN
requested comment on whether 4
minutes to search and identify each
subject that is part of a 314(a) request
was an accurate estimate. A few
commenters stated that this estimate
may be low, however only one
association offered an alternative
estimate. The association suggested that
the estimate of time to search and
identify each subject be increased to
more than 30 minutes per subject. In
describing this estimate, the association
explained that it included the time
required to verify a positive match and
to determine whether a Covered
Institution should file a SAR. FinCEN
disagrees with the reasoning behind the
association’s increased estimate.
Including the time necessary to conduct
additional due diligence to confirm a
positive match in the estimate of
researching each subject overstates the
time required to search and identify a
positive match. Based upon the
experience of FinCEN’s 314(a) program
office, the average Covered Institution
will experience a positive hit on a
subject only a handful of times per year.
In addition, incorporating the time
necessary to conduct due diligence on a
positive match to a subject to determine
whether filing a SAR is necessary also
overstates the time required to search
and identify a positive match.
Conducting research to determine
whether to file a SAR on a customer
who is a positive match to a 314(a)

a Covered Institution researching the subject of a
314(a) request, has the same type of information
available to them, as a depository institution teller
processing a customer transaction. In addition, they
both, most likely, will be accessing similar systems
to confirm whether the individual maintains an
account with the depository institution. These types
of depository institution transactions can be
processed in a matter of a few minutes regardless
of institution size.

26 See Bureau of Labor Statistics, “Occupational
Employment and Wages, May 2006,” http://
www.bls.gov/oes/2006/may/oes131041.htm.

request is not required by this rule. A
financial institution’s determination as
to whether to research a customer and
file a SAR is based upon its own
policies and procedures to identify
suspicious activity. Additionally, this
time is already reflected in FinCEN’s
burden estimates for filing a SAR. The
association’s estimate relies on time
spent outside the scope of the
regulation, and the association did not
provide a breakdown of the time
required to search and identify a match
to a 314(a) request in their suggested
estimate of over 30 minutes. For these
reasons, along with the fact that FinCEN
received no other comments providing
an alternative estimate to 4 minutes per
subject, FinCEN will continue to rely on
this estimate.

Certification

As acknowledged above, the final rule
will impact a substantial number of
small entities. However, as also
discussed above, FinCEN estimates that
the impact from these requirements will
not be significant. Accordingly, FinCEN
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

The collection of information
contained in this rule has been
approved by the Office of Management
and Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1506—0049. The collection of
information in this final rule is in 31
CFR 103.100. The information will be
used by Federal 27 and State and local
law enforcement agencies, as well as
certain foreign law enforcement
agencies, and FinCEN and other
appropriate components of Treasury, in
the conduct of investigating money
laundering and terrorist financing
activity. The collection of information is
mandatory.

International Requests: FinCEN
estimates that there will be no more
than 60 requests for research submitted
to the 314(a) program by foreign law
enforcement agencies annually.28

27 The Paperwork Reduction Act does not apply
to the requirement in section 103.100(b)(2)
concerning reports by financial institutions in
response to a request from FinCEN on behalf of a
Federal law enforcement agency. See 5 CFR
1320.4(a)(2).

28 These calculations were based on previous
requests for information. A review of incoming
requests from European Union countries revealed
an average of about 350 cases per year from 2006—
2008. Of these, approximately 75% (an average of
269) were money laundering and/or terrorism
related, however, the majority were not identified
as complex cases. Conversations with FinCEN

State and Local Requests: While there
are more than 18,000 State and local law
enforcement agencies, FinCEN estimates
that the number of cases that will meet
the stringent 314(a) submission criteria
will be relatively few. The majority of
significant money laundering and
terrorist financing related cases are
worked jointly with Federal
investigators and are thus already
eligible for 314(a) request submission.
FinCEN estimates that there will be no
more than 50 State and local cases per
annum of 314(a) requests that meet
submission criteria.

FinCEN and appropriate components
of Treasury Requests: FInCEN estimates
that the 314(a) program will be used by
FinCEN and other appropriate Treasury
components in fewer than 10 cases per
annum. Taking into consideration the
estimated number of potential use cases
that will fit recommended internal
314(a) criteria, FinCEN does not believe
that this expansion will be a significant
strain on existing program resources.

Description of Recordkeepers:
Covered financial institutions as defined
in 31 CFR 103.100.

Estimated Number of Recordkeepers:
On an annual basis, there are
approximately 20,134 covered financial
institutions, consisting of 15,106
commercial banks, savings associations,
and credit unions, 4,793 securities
broker-dealers, 139 future commission
merchants, 79 trust companies, and 17
life insurance companies.

Estimated Average Annual Burden
Hours per Recordkeeper: FinCEN
estimates 120 search requests 29 per year
associated with the recordkeeping
requirement in this rule and 9 subjects
(including aliases) per request, resulting
in an estimated 1,080 subjects per year.
The estimated average burden
associated with searching each subject
is 4 minutes per subject. FinCEN
therefore estimates that each
recordkeeper will, on average, spend
approximately 4,320 minutes, or
roughly 72 hours per year to comply
with the recordkeeping requirement in
this rule.

Estimated Total Annual
Recordkeeping Burden: 1,449,648
annual burden hours (20,134

personnel responsible for European Union
countries indicated not more than 10% of the
money laundering and/or terrorism related cases
will be significant enough to meet 314(a) use
criteria, however, it is anticipated that there may be
additional requests that will be submitted outside
of the normal Financial Intelligence Unit channels.

29 Estimated requests per annum subject to the
Paperwork Reduction Act include 10 from FinCEN,
50 from State/local law enforcement, and 60 from
foreign law enforcement agencies, for a total of 120
requests.
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recordkeepers x 72 average annual
burden hours per recordkeeper).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
Records required to be retained under
the BSA must be retained for five years.

In the Notice, FinCEN specifically
invited comments on: (a) Whether the
recordkeeping requirement is necessary
for the proper performance of the
mission of the Financial Crimes
Enforcement Network, and whether the
information shall have practical utility;
(b) the accuracy of our estimate of the
burden of the recordkeeping
requirement; (c) ways to enhance the
quality, utility, and clarity of the
information required to be maintained;
(d) ways to minimize the burden of the
recordkeeping requirement, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimates of capital
or start-up costs and costs of operation,
maintenance, and purchase of services
to maintain the information. With
regard to item (a), two commenters
noted that this recordkeeping
requirement does further the mission
and goals of FinCEN. With regard to
item (c), two commenters suggested that
it would be helpful if financial
institutions had a standardized form to
complete when sharing information
with law enforcement. The same
process by which a financial institution
confirms a positive match to a 314(a)
request, made by a Federal law
enforcement agency, via the 314(a)
Secure Information Sharing System, will
apply to requests made by all other
requesting agencies. In addition, the
same commenters suggested that law
enforcement utilize a standardized form
to request information from financial
institutions when a match to a 314(a)
request is identified. The underlying
account and transaction information
related to a positive 314(a) match is not
deemed to be part of the 314(a)
response, and can only be obtained by
the requesting agency through
appropriate legal processes, such as a
subpoena. FinCEN is not part of that
legal process to obtain the underlying
information; its involvement ends at
informing requesting agencies that a
match exists. Therefore, each requesting
agency is responsible for determining
the method by which they will request
additional transaction information
related to a 314(a) match. With regard to
items (d) and (e), two commenters noted
that the recordkeeping requirement
should not place any additional burden
or start-up costs on financial

institutions, because the 314(a) program
is already in place and financial
institutions should have procedures in
place to process these requests.

With regard to our request for
comment on the accuracy of our
estimate of the burden of the
recordkeeping requirement, we received
a variety of different comments. A few
commenters suggested that expanding
access to the 314(a) program would
increase the volume of inquiries to an
unmanageable level for financial
institutions, which would be
disproportionate to the benefits
obtained by law enforcement. Other
commenters suggested that increasing
the volume of 314(a) requests would
substantially increase financial
institutions’ employee-hours required to
complete searches, increase the cost to
financial institutions, and may lead to
the inability of financial institutions
conducting manual searches to provide
timely responses. Other commenters
noted that the proposal would
exponentially increase the burden on
financial institutions, FinCEN, and the
314(a) program. However, these
commenters did not provide any
alternative estimates of the increase in
the volume of inquiries to support their
concerns. On the other hand, as noted
above, two other commenters noted that
the recordkeeping requirement should
not place any additional burden or start-
up costs on financial institutions,
because the 314(a) program is already in
place, and financial institutions should
have procedures in place to process
these requests. Two commenters
suggested that FinCEN engage in
additional industry outreach beyond the
comment period to better gauge the
impact on the industry.

Some commenters felt that the
estimates that only 60 foreign law
enforcement requests, 50 State and local
law enforcement requests, and 10
FinCEN requests would occur annually
were low estimates. FinCEN’s estimates
are extrapolated from an analysis of the
volume and type of information requests
it has received in past years from foreign
as well as State and local law
enforcement agencies. Additionally,
FinCEN’s internal review process is
stringent and also will serve as a buffer
to an unreasonable increase in the
volume of 314(a) requests. Other
commenters suggested that FinCEN
should track the increase in requests in
order to verify the estimates in the
proposal. FinCEN already monitors the
volume of requests and will continue to
do so after this final rule goes effective.
Another commenter asked how FinCEN
would control the number of requests
from foreign, State, and local law

enforcement if they exceed the estimates
in the proposal. As discussed above,
FinCEN has internal procedures that
will help ensure that the 314(a) program
will be utilized only in compelling
situations, thereby minimizing the
burden on financial institutions.

A few commenters noted that they felt
FinCEN’s estimate of 4 minutes to
research each subject was low, but only
one commenter offered an alternative
figure for us to consider, as noted above.
The commenters explained that some
small financial institutions conduct
searches manually. In addition,
although most larger financial
institutions are likely to conduct
automated searches, there is still a
manual element to their research.
Further, financial institutions have to
access a variety of internal systems to
research subjects, such as commercial
and consumer loan systems. Also,
financial institutions of all sizes
manually review matches to ensure
accuracy. As described above, one of
these commenters suggested that to
reflect the time needed to research a
subject more accurately, the estimate be
increased to more than 30 minutes per
subject. The commenter did not offer
sufficient evidence to support the
suggestion. The same commenter noted
that the estimate misses the most
burdensome element, which is
responding to law enforcement requests
when there has been a data match to a
314(a) request. The commenter noted
that while an accurate estimate of this
aspect of the research is difficult to
identify, it should be factored into the
estimate of burden. As noted above,
section 314(a) information will continue
to consist of only a confirmation that a
matching account or transaction exists.
The underlying account and transaction
information relating to a 314(a) match is
not deemed to be part of the 314(a)
response, and can only be obtained by
the requesting agency through
appropriate legal process, such as a
subpoena. FinCEN is not part of that
legal process to obtain the underlying
information; its involvement ends at
informing requesting agencies that a
match exists. Any interaction between a
requesting law enforcement agency and
a financial institution subsequent to a
314(a) match occurs outside the context
of this rule and this analysis and should
not be factored into our burden
estimates.

One commenter suggested that
requests from foreign, State, and local
law enforcement be submitted to
financial institutions on the same
schedule as requests from Federal law
enforcement currently are, in order to
keep the number of searches to a
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minimum. FinCEN intends to submit
requests from all agencies on the same
schedule. Another commenter suggested
that 314(a) requests made by foreign,
State, and local law enforcement be
limited to terrorist financing
investigations, initially, in order to
minimize the number of requests. While
FinCEN will monitor the effectiveness
of the program’s expansion, limiting
access to terrorist financing
investigations would deny these law
enforcement agencies the ability to
confront serious money laundering
investigations which they are pursuing.

E. Effective Date

Publication of a substantive rule not
less than 30 days before its effective
date is required by the Administrative
Procedure Act except as otherwise
provided by the agency for good
cause.30 In order to satisfy the United
States’ treaty obligation with certain
foreign governments to provide access
to the 314(a) program within the
deadline to comply with the U.S.-EU
MLAT, FinCEN finds that there is good
cause for making this amendment
effective on February 10, 2010. In
finding good cause, FinCEN considered
the possible effect of providing less than
30 days notice to affected persons.
FinCEN determined that immediate
implementation would not unfairly
burden these persons because, as
explained above, persons affected by the
rule have already implemented the
procedures necessary to comply with
the 314(a) rule since its original
implementation on September 26, 2002.

List of Subjects in 31 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Banks and
banking, Currency, Foreign banking,
Foreign currencies, Gambling,
Investigations, Law enforcement,
Penalties, Reporting and recordkeeping
requirements, Securities, Taxes.

Authority and Issuance

For the reasons set forth above,
FinCEN is amending 31 CFR Part 103 as
follows:

PART 103—FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FINANCIAL
TRANSACTIONS

m 1. The authority citation for part 103

continues to read as follows:
Authority: 12 U.S.C. 1829b and 1951—

1959; 31 U.S.C. 5311-5314 and 5316-5332;

title III, sec. 314, Pub. L. 107-56, 115 Stat.
307.

305 U.S.C. 553(d).

m 2. Section 103.90(a) is revised to read
as follows:

§103.90 Definitions.

* * * * *

(a) Money laundering means an
activity criminalized by 18 U.S.C. 1956
or 1957, or an activity that would be
criminalized by 18 U.S.C. 1956 or 1957

if it occurred in the United States.
* * * * *

m 3. Section 103.100 is amended by—
m a. Adding new paragraph (a)(4);
m b. Revising paragraph (b)(1);
m c. Redesignating paragraphs (b)(2)
through (4) as paragraphs (b)(3) through
(5);
m d. Adding new paragraph (b)(2);
m e. Revising newly redesignated
paragraph (b)(3)(i) introductory text;
m f. Revising newly redesignated
paragraph (b)(3)(iv)(B)(1);
m g. Revising newly redesignated
paragraph (b)(3)(iv)(B)(2);
m h. Revising newly redesignated
paragraph (b)(3)(iv)(C);
m i. Revising newly redesignated
paragraph (b)(4); and
m j. Revising newly redesignated
paragraph (b)(5).

The revisions and additions read as
follows:

§103.100 Information sharing between
government agencies and financial
institutions.

(a] R

(4) Law enforcement agency means a
Federal, State, local, or foreign law
enforcement agency with criminal
investigative authority, provided that in
the case of a foreign law enforcement
agency, such agency is from a
jurisdiction that is a party to a treaty
that provides, or in the determination of
FinCEN is from a jurisdiction that
otherwise allows, law enforcement
agencies in the United States reciprocal
access to information comparable to that
obtainable under this section.

(b) Information requests based on
credible evidence concerning terrorist
activity or money laundering—(1) In
general. A law enforcement agency
investigating terrorist activity or money
laundering may request that FinCEN
solicit, on the investigating agency’s
behalf, certain information from a
financial institution or a group of
financial institutions. When submitting
such a request to FinCEN, the law
enforcement agency shall provide
FinCEN with a written certification, in
such form and manner as FinCEN may
prescribe. At a minimum, such
certification must: state that each
individual, entity, or organization about
which the law enforcement agency is
seeking information is engaged in, or is

reasonably suspected based on credible
evidence of engaging in, terrorist
activity or money laundering; include
enough specific identifiers, such as date
of birth, address, and social security
number, that would permit a financial
institution to differentiate between
common or similar names; and identify
one person at the agency who can be
contacted with any questions relating to
its request. Upon receiving the requisite
certification from the requesting law
enforcement agency, FinCEN may
require any financial institution to
search its records to determine whether
the financial institution maintains or
has maintained accounts for, or has
engaged in transactions with, any
specified individual, entity, or
organization.

(2) Requests from FinCEN. FinCEN
may solicit, on its own behalf and on
behalf of appropriate components of the
Department of the Treasury, whether a
financial institution or a group of
financial institutions maintains or has
maintained accounts for, or has engaged
in transactions with, any specified
individual, entity, or organization.
Before an information request under this
section is made to a financial
institution, FinCEN or the appropriate
Treasury component shall certify in
writing in the same manner as a
requesting law enforcement agency that
each individual, entity or organization
about which FinCEN or the appropriate
Treasury component is seeking
information is engaged in, or is
reasonably suspected based on credible
evidence of engaging in, terrorist
activity or money laundering. The
certification also must include enough
specific identifiers, such as date of birth,
address, and social security number,
that would permit a financial institution
to differentiate between common or
similar names, and identify one person
at FinCEN or the appropriate Treasury
component who can be contacted with
any questions relating to its request.

(3) Obligations of a financial
institution receiving an information
request—(i) Record search. Upon
receiving an information request from
FinCEN under this section, a financial
institution shall expeditiously search its
records to determine whether it
maintains or has maintained any
account for, or has engaged in any
transaction with, each individual,
entity, or organization named in
FinCEN’s request. A financial
institution may contact the law
enforcement agency, FinCEN or
requesting Treasury component
representative, or U.S. law enforcement
attaché in the case of a request by a
foreign law enforcement agency, which
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has been named in the information
request provided to the institution by
FinCEN with any questions relating to
the scope or terms of the request. Except
as otherwise provided in the
information request, a financial
institution shall only be required to
search its records for:

* * * * *

(IV] LN

(B)(1) A financial institution shall not
disclose to any person, other than
FinCEN or the requesting Treasury
component, the law enforcement agency
on whose behalf FinCEN is requesting
information, or U.S. law enforcement
attaché in the case of a request by a
foreign law enforcement agency, which
has been named in the information
request, the fact that FinCEN has
requested or has obtained information
under this section, except to the extent
necessary to comply with such an
information request.

(2) Notwithstanding paragraph
(b)(3)(iv)(B)(1) of this section, a financial
institution authorized to share
information under § 103.110 may share
information concerning an individual,
entity, or organization named in a
request from FinCEN in accordance
with the requirements of such section.
However, such sharing shall not
disclose the fact that FinCEN has
requested information concerning such
individual, entity, or organization.

(C) Each financial institution shall
maintain adequate procedures to protect
the security and confidentiality of
requests from FinCEN for information
under this section. The requirements of
this paragraph (b)(3)(iv)(C) shall be
deemed satisfied to the extent that a
financial institution applies to such
information procedures that the
institution has established to satisfy the
requirements of section 501 of the
Gramm-Leach-Bliley Act (15 U.S.C.
6801), and applicable regulations issued
thereunder, with regard to the
protection of its customers’ nonpublic

personal information.
* * * * *

(4) Relation to the Right to Financial
Privacy Act and the Gramm-Leach-
Bliley Act. The information that a
financial institution is required to report
pursuant to paragraph (b)(3)(ii) of this
section is information required to be
reported in accordance with a federal
statute or rule promulgated thereunder,
for purposes of subsection 3413(d) of
the Right to Financial Privacy Act (12
U.S.C. 3413(d)) and subsection 502(e)(8)
of the Gramm-Leach-Bliley Act (15
U.S.C. 6802(e)(8)).

(5) No effect on law enforcement or
regulatory investigations. Nothing in

this subpart affects the authority of a
Federal, State or local law enforcement
agency or officer, or FiInCEN or another
component of the Department of the
Treasury, to obtain information directly
from a financial institution.

Dated: February 4, 2010.

James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2010-2928 Filed 2—-9-10; 8:45 am]
BILLING CODE 4810-02-P

POSTAL SERVICE
39 CFR Part 965

Rules of Practice in Proceedings
Relative to Mail Disputes

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This document revises the
rules of practice of the Postal Service’s
Office of the Judicial Officer to allow
qualified persons licensed to practice
law to be designated by the Judicial
Officer as presiding officers in
proceedings relating to mail disputes.
DATES: Effective Date: March 1, 2010.
ADDRESSES: Judicial Officer Department,
United States Postal Service, 2101
Wilson Boulevard, Suite 600, Arlington,
VA 22201-3078.

FOR FURTHER INFORMATION CONTACT:
Administrative Judge Gary E. Shapiro,
(703) 812-1910.

SUPPLEMENTARY INFORMATION:

A. Executive Summary

39 CFR Part 965 contains the rules
governing proceedings involving Mail
Disputes. Only one change is made.
Paragraph (a) of section 965.4 of the
rules has defined the “presiding officer”
as an Administrative Law Judge or an
Administrative Judge qualified in
accordance with law. The revised rule
expands the definition of presiding
officer to include any other qualified
person licensed to practice law
designated by the Judicial Officer to
preside over a proceeding conducted
pursuant to this part.

B. Summary of Change

Expanding the definition of presiding
officer in Part 965 is intended to permit
qualified staff counsel employed in the
Office of the Judicial Officer to be
designated as the initial presiding
official authorized to conduct
proceedings and issue Initial Decisions
in the resolution of mail disputes.
Administrative Law Judges and
Administrative Judges qualified in

accordance with law will continue to be
designated as presiding officers in such
matters. The appellate procedure is
unchanged.

C. Effective Dates and Applicability

These revised rules will govern
proceedings under Part 965 docketed on
or after March 1, 2010.

List of Subjects in 39 CFR Part 965

Administrative practice and
procedure, Mail disputes, Postal
Service.

m For the reasons stated in the preamble,
the Postal Service amends 39 CFR Part
965 as set forth below:

m 1. The authority citation for part 965
continues to read as follows:

Authority: 39 U.S.C. 204, 401.

m 2. In § 965.4, paragraph (a) is revised
to read as follows:

§965.4 Presiding officers.

(a) The presiding officer shall be an
Administrative Law Judge, an
Administrative Judge qualified in
accordance with law, or any other
qualified person licensed to practice law
designated by the Judicial Officer to
preside over a proceeding conducted
pursuant to this part. The Judicial
Officer assigns cases under this part.
Judicial Officer includes Associate
Judicial Officer upon delegation thereto.
The Judicial Officer may, on his or her
own initiative or for good cause found,

preside at the reception of evidence.
* * * * *

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2010-2844 Filed 2—9-10; 8:45 am)]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—OAR-2009-0014; FRL-9113-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Louisiana; Baton Rouge 1-Hour Ozone
Nonattainment Area; Determination of
Attainment of the 1-Hour Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA has determined that
the Baton Rouge (BR) 1-hour ozone
nonattainment area has attained the 1-
hour ozone National Ambient Air
Quality Standard (NAAQS). This
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determination is based upon three years
of complete, quality-assured and
certified ambient air monitoring data
that show the area has monitored
attainment of the 1-hour ozone NAAQS
for the 2006—-2008 monitoring period.
Preliminary data for 2009 also indicate
the area continues to attain the 1-hour
ozone NAAQS.

The requirements for this area to
submit an attainment demonstration, a
reasonable further progress plan,
contingency measures, and other
planning State Implementation Plan
(SIP) requirements related to attainment
of the 1-hour ozone NAAQS, are
suspended for so long as the area
continues to attain the 1-hour ozone
NAAQS.

DATES: This final rule is effective March
12, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R06—OAR—
2009-0014. All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Air Planning Section
(6PDL), Environmental Protection
Agency, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733. The file will
be made available by appointment for
public inspection in the Region 6 FOIA
Review Room between the hours of 8:30
a.m. and 4:30 p.m. weekdays except for
legal holidays.

Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a fee of 15 cents per page for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733.

FOR FURTHER INFORMATION CONTACT: Ms.
Sandra Rennie, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202-2733,
telephone (214) 665-7367, fax (214)
665—7263, e-mail address
rennie.sandra@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,

” . ”

us,

and “our” means EPA. This
supplementary information section is
arranged as follows:

I. What Action Is EPA Taking?

II. What Is the Effect of This Action?

III. Responses to Comments

IV. Final Action

V. Statutory and Executive Order Reviews

I. What Action Is EPA Taking?

We are determining that the BR 1-
hour ozone nonattainment area is
currently attaining the 1-hour ozone
National Ambient Air Quality Standard
(NAAQS). This determination is based
upon complete, quality-assured and
certified ambient air monitoring data
that show the area has monitored
attainment of the 1-hour ozone NAAQS
for the 2006—2008 monitoring period.
Preliminary data for 2009 also indicate
that the area continues to attain the 1-
hour ozone NAAQS and there were no
monitored exceedances of the 1-hour
standard at any monitor for this time
period. Based on this determination,
EPA is also determining that the
requirements for this area to submit a
severe attainment demonstration, a
severe reasonable further progress plan
(RFP), applicable contingency measures
plans, and other planning State
Implementation Plan (SIP) requirements
related to attainment of the 1-hour
ozone NAAQS, are suspended for so
long as the area continues to attain the
1-hour ozone NAAQS.

The rationale for our action is
explained in the Notice of Proposed
Rulemaking (NPR) published on March
26, 2009 (74 FR 13166) and elaborated
upon below in today’s rulemaking. We
received comments on the proposal
which are addressed in this action.

I1. What Is the Effect of This Action?

Pursuant to our determination of
attainment and in accordance with the
interpretation of the Clean Air Act
(CAA) set forth in our Clean Data
Policy,? the effect of the determination
is that the following requirements to
submit SIP measures under the 1-hour
anti-backsliding provisions, addressed
in 40 CFR 51.905 and in the Court’s
ruling in the South Coast case (See
South Coast Air Quality Management
District v. EPA, 472 F.3d 882 (DC Cir.
2006), are suspended for so long as the
area continues to attain the 1-hour
standard: a severe area attainment
demonstration with its RACM

1Qur Clean Data Policy is set forth in a May 10,
1995 EPA memorandum from John S. Seitz,
Director, Office of Air Quality Planning and
Standards, entitled “Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment Areas
Meeting the Ozone Ambient Air Quality Standard.”

demonstration and other associated
elements; the severe RFP plan
requirements; and serious and severe
area contingency measures under
sections 172(c)(9) and 182(c)(9).

If EPA subsequently determines, after
notice-and-comment rulemaking in the
Federal Register, that the BR area has
violated the 1-hour ozone NAAQS, the
basis for the suspension of the
requirements would no longer exist, and
EPA would take action to withdraw the
determination and direct the area to
address the suspended requirements.

This action is limited to a
determination that the BR area has
attained the 1-hour ozone NAAQS, and
the effect of such a determination on the
obligation to submit specified 1-hour
anti-backsliding requirements. It does
not formally determine whether the area
has attained the 8-hour ozone NAAQS.
Nor does it address the 1-hour ozone
anti-backsliding requirement for section
185 penalty fees or severe
nonattainment new source (NNSR)
review. In our proposal, we stated that
EPA would address separately the status
of 1-hour ozone anti-backsliding
requirements for section 185 penalty
fees, based on the outcome of a future
rulemaking in response to the South
Coast decision. EPA has issued final
guidance on 185 fees entitled “Guidance
on Developing Fee Programs Required
by Clean Air Act Section 185 for the 1-
hour Ozone NAAQS” (January 5, 2010).
However, in today’s rulemaking
proceedings, EPA has not proposed and
is not finalizing any action regarding the
status of 1-hour section 185 fees
requirements. As appropriate, EPA will
undertake a separate action to address
the status of 1-hour anti-backsliding
requirements for section 185 fees
program in the BR area. Regarding
severe nonattainment new source
review, the requirement may change
after the area is redesignated and has an
approved maintenance plan. Please note
that the Louisiana PSD (Prevention of
Significant Deterioration) SIP
requirements would apply in the BR
ozone area only upon the effective date
of an EPA action approving the removal
of the NNSR SIP program from the BR
ozone SIP.

III. Responses to Comments

EPA received five comment letters in
response to the proposed rulemaking.
The comment letters are available for
review in the docket for this
rulemaking. These comment letters were
submitted by Tulane University’s
Environmental Law Clinic on behalf of
the Louisiana Environmental Action
Network (LEAN) (hereinafter LEAN),
Louisiana Chemical Association (LCA),
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BASF the Chemical Company (BASF),
Shell Chemical Company (Shell), and
the Baton Rouge Area Chamber (BRAC).
LCA, Shell, BRAC and BASF expressed
support for EPA’s proposal to find BR is
attaining the 1-hour standard and for
EPA’s proposal to suspend certain SIP
requirements under EPA’s Clean Data
Policy. EPA summarizes and responds
below to some additional comments
submitted by LCA, and to adverse
comments received from LEAN.

LCA submitted the following
additional comments:

Comment: LCA asserted that the BR
area also attained the 1-hour standard
during the 2004—2006 time period, and
EPA did not take action on the State’s
request that EPA make a clean data
determination. LCA stated in its
comments that it reserves the right to
request a determination that the area
actually attained the standard at an
earlier time, contending that this would
have potential consequences with
respect to anti-backsliding measures
that may be required.

Response: The scope of this action is
limited to a finding of attainment for the
1-hour ozone standard based on LDEQ’s
request for such a finding for the time
period between 2006—2008, and
continuing until the present. A
determination of attainment for
purposes of the clean data policy is
based on the most recent three years of
complete, quality-assured monitoring
data, and its duration is conditioned on
the area remaining in attainment. Any
findings related to other historical
periods are not relevant to today’s
rulemaking.

Comment: LCA stated in its comments
that it also reserves the right to request
a determination that the BR area
actually attained the 1-hour ozone
standard by the November 15, 2005
deadline.

Response: The scope of this
rulemaking is limited to a determination
of attainment for the 1-hour ozone
standard based on LDEQ’s request for
such a determination for the time period
between 2006—2008, and continuing
until the present. In this rulemaking,
EPA is not addressing the BR area’s
attainment status with respect to any
other historical time period, or its status
as of its 2005 attainment date.

Comment: LCA contended that EPA
can rely on a level of 90 ppb averaged
on an 8-hour basis for ozone as being an
equivalent level of protection to the 1-
hour standard in the absence of any
effective 1-hour standard. LCA argues
that, because the 1-hour standard was
legally revoked during the time period
at issue (as of November 2005) EPA
rationally could look to the 8-hour data

for the BR area and conclude that a
design value of 90 ppb was equivalent
to the revoked 1-hour standard.

Response: LCA’s comment addresses
issues that are beyond the scope of this
rulemaking. EPA has not made a finding
that 90 ppb averaged on an 8 hour basis
is equivalent to 120 ppb averaged on a
1-hour basis. This action considers only
whether the area has attained the 1-hour
ozone standard of 120 ppb (or 124 ppb
when rounding is considered), based on
monitoring data for that standard.

Comment: LCA states that it reserves
the right to request that the requirement
for LDEQ to adopt additional
antibacksliding requirements in the SIP,
including but not limited to 185 fees, be
suspended by the Clean Data Policy
attainment determination. LCA asserts
that it understands that EPA is in the
process of developing a rulemaking and/
or guidance concerning whether
achieving 1-hour standard attainment
(and/or achieving 8-hour standard
attainment) suspends the obligation to
impose section 185 fees where such
have not yet been required by a state for
a severe nonattainment area.

Response: The scope of today’s action
is limited to an attainment
determination for the 1-hour ozone
standard that suspends the requirements
to submit an attainment demonstration,
a severe reasonable further progress
plan, and applicable contingency
measures plans for that standard for so
long as the area remains in attainment
of the standard in the future. As we
stated in the proposal, and in the
section above on the effect of today’s
rulemaking, EPA will address the
section 185 fees anti-backsliding
requirements for the 1-hour ozone
standard in a separate proceeding or
rulemaking.

Comment: LCA states that it believes
it is fully consistent with the CAA to
suspend the requirement to submit the
185 fees program or an equivalent
program when an area is determined to
be attaining the 1-hour standard.

Response: As stated above and in the
previous response to comment, the
scope of this action is limited to
suspending the requirements to submit
an attainment demonstration, a severe
reasonable further progress plan, and
applicable contingency measures plans
for the 1-hour ozone standard for so
long as the area remains in attainment
of the standard in the future. EPA will
address BR’s 1-hour anti-backsliding
requirements for CAA section 185 fees
in a separate rulemaking action.

LEAN made the following comments:

Comment: LEAN asserts generally that
EPA cannot suspend certain 1-hour

ozone requirements under EPA’s Clean
Data Policy.

Response: As set forth in detail below,
EPA’s longstanding interpretation of the
CAA under the Clean Data Policy is
valid and reasonable, and has been
upheld by every court in which it has
been challenged. We respond to LEAN’s
specific comments below.

Comment: LEAN asserts that the 1-
hour standard is no longer relevant for
determining whether an area’s air
quality is requisite to protect public
health.

Response: While EPA agrees that it
has issued an 8-hour ozone standard
that is more protective than the 1-hour
standard, certain 1-hour anti-
backsliding requirements remain
applicable to the BR area. Thus the issue
of whether an area meets the 1-hour
anti-backsliding requirements is still
relevant. EPA’s Clean Data Policy was
originally directed at requirements
under the 1-hour standard, and that
interpretation has now been
incorporated in the form of a regulation
for implementation of the 8-hour ozone
requirements. Under the Clean Data
Policy, an attainment determination for
the 1-hour standard has consequences
for an area’s obligation to submit certain
regulatory requirements for that
standard. For the reasons set forth in the
proposal and in EPA’s responses to
comments here, a determination that the
BR area has attained the 1-hour ozone
standard suspends the requirement to
submit 1-hour attainment
demonstration, 1-hour reasonable
further progress and 1-hour contingency
measures for so long as the area
continues to meet the 1-hour standard.
This determination has no bearing on
the requirements for the 8-hour ozone
standard.

Comment: LEAN asserts that BR has
not attained the revised 1997 8-hour
ozone standard, which is 75 ppb (the
2008 8-hour standard). See 73 FR
16435-16514 (March 27, 2008) 2

Response: As set forth in responses to
comments above, our action here is
limited to a determination that the BR
area has attained the 1-hour ozone
standard based on complete, quality-
assured monitoring data for 2006—2008,
and preliminary data for 2009. The
preliminary 2009 data show the 1-hour

20n September 16, 2009 we announced that we
are reconsidering our 2008 decision setting national
standards for ground-level ozone. The reconsidered
standard was announced on January 6 and
proposed on January 19, 2010 (75 FR 2938). We
expect by August 2010 to have completed our
reconsideration of the standard and designations to
proceed thereafter. When and if EPA designates BR
as nonattainment of the reconsidered standard,
LDEQ will be required to prepare a new ozone plan
that addresses that standard.
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ozone design value continues to be 114
ppb. There were no monitored
exceedances for this time period.

While EPA agrees that compliance
with the 1-hour standard is not
equivalent to attainment of the more
protective 1997 or 2008 8-hour
standards, certain 1-hour requirements
remain applicable to BR for anti-
backsliding purposes. Under the Clean
Data Policy, a determination of
attainment for the 1-hour standard
suspends the obligation to submit
certain SIP measures, including the 1-
hour attainment demonstration, 1-hour
reasonable further progress and 1-hour
contingency measures for so long as the
area continues to meet the 1-hour
standard. EPA’s longstanding
interpretation, which Courts have
upheld, is that for an area meeting the
1-hour standard, submissions for the
reasonable further progress
requirements are not necessary or
meaningful, because the goal of the rate
of progress reductions—attainment—has
been met. Similarly, EPA believes—and
Courts have agreed—that a plan to attain
the 1-hour standard is unnecessary for
an area that is meeting the standard.
Moreover, contingency measures, which
are tied to rate of progress and
attainment plan requirements, are no
longer needed where an area is meeting
the standard. EPA’s rationale for its
interpretation is more fully explained in
our Clean Data Policy, in EPA’s 8-hour
ozone implementation rulemaking and
the 1-hour ozone rulemakings cited
therein. See 70 FR 71612 (November 29,
2005) and in the cases that have upheld
EPA’s Clean Data Policy. As discussed
in more detail below, the Clean Data
Policy has been upheld in a number of
court cases, including the DC, 7th, 9th
and 10th Circuits. See NRDC v. EPA,
571 F.3d 1245 (DC Cir. 2009); Sierra
Club v. EPA, 99 F. 3d 1551 (10th Cir.
1996); Sierra Club v. EPA, 375 F.3d 537
(7th Cir. 2004) and Our Children’s Earth
Foundation v. EPA, No. 04-73032 (9th
Cir. June 28, 2005) (memorandum
opinion). The Courts have made clear
that a determination of attainment, for
either the 1-hour or 8-hour standard, is
a valid, reasonable, and legitimate
alternative way of satisfying the
requirements to submit attainment
demonstrations, reasonable further
progress requirements, and contingency
measures, for that standard. Upon EPA’s
final determination that the BR area is
attaining the 1-hour standard, the
submission of those measures is no
longer legally required for as long as the
area remains in attainment. Thus the
commenter is incorrect in asserting that
EPA is removing mandatory controls

from the SIP. The Commenter’s claim
that the severe 1-hour measures are
necessary is belied by the fact that the
sole purpose of these measures is to
bring about attainment of the 1-hour
standard. EPA is determining that this
attainment has already occurred and it
continues, and that submission of
measures designed to create attainment
is not necessary for so long as the area
continues to attain. Contrary to
Commenter’s assertion, no further
reductions to bring about attainment of
the 1-hour standard are necessary or
required. The application of the Clean
Data Policy for the 1-hour standard does
not in any way hinder or interfere with
attainment of the 8-hour standard.
Requirements for the 1997 8-hour ozone
standard remain in place to address the
8-hour standard for which the area is
currently designated nonattainment,
and those requirements are not affected
by this rulemaking. As discussed further
below, the DC Circuit Court has upheld
the regulation embodying the Clean
Data Policy for the 8-hour ozone
standard that suspends 8-hour
requirements for attainment
demonstrations, RFP, and contingency
measures upon a determination of
attainment for that standard. 40 CFR
51.918. The regulation upheld was
based on EPA’s interpretation of the
Clean Data Policy under the 1-hour
ozone standard. Moreover, since it is
incontrovertible that a determination of
attainment for the 8-hour ozone
standard legally suspends certain 8-hour
submission requirements, it would be
inconsistent and nonsensical to adopt a
contradictory interpretation for the
identical requirements under the 1-hour
standard.

Comment: LEAN argues that
Louisiana’s five-parish BR area has
never met minimum federal health-
protection standards for ozone air
pollution.

Response: As set forth in the
responses to comment above, EPA’s
rulemaking action today is limited to a
determination that the BR area has
attained the 1-hour ozone standard
based on complete, quality-assured
2006—2008 air monitoring data, and
preliminary data for 2009 that show the
area continues in attainment of the 1-
hour ozone standard. An area violates
the 1-hour ozone standard if, over a
consecutive 3-year period, more than 3
days of expected number of exceedances
occur at the same monitor. See CAA,
section 107(d)(4); 40 CFR Part 50, App.
H. The data show that during this three-
year period, no single monitor recorded
more than three expected number of
exceedances. EPA did not receive any
comments that challenge EPA’s

determination that the area has
monitored attainment of the 1-hour
ozone standard for 2006—2008, the most
recent three-year period for which
complete, quality-assured data are
available. Nor is there any challenge to
EPA’s conclusion that preliminary data
for 2009 also indicate that the area
continues to be in attainment for the 1-
hour ozone standard. While this
rulemaking does not address any ozone
standard other than the 1-hour standard,
EPA notes that recent monitoring data
suggest that the BR area is also currently
attaining the 1997 8-hour ozone
standard.

Comment: LEAN argues that the
Court’s decision in South Coast Air
Quality Management District v. EPA,
472 F.3d 882 (DC Cir. 2006), prohibits
BR from removing controls until it has
attained the standard EPA has
determined is requisite to public health,
which they assert is the 75 ppb 2008 8-
hour ozone standard. LEAN contends
that the South Coast case made it clear
that EPA cannot release an area from
applicable controls until it has achieved
“safe” air quality. They further assert
that allowing BR to escape
antibacksliding requirements because it
attained the 1-hour standard would be
ignoring Congress’ intent when enacting
the CAA that “air quality should be
improved until safe and never allowed
to retreat thereafter.”

Response: The suspension of the
obligation to submit the attainment
demonstration, RFP plan, and
contingency measures for the 1-hour
ozone standard does not remove any
controls that are in place, or any
controls that are required when the area
is attaining the 1-hour standard. It is
directed only at plan measures aimed
specifically at attainment of the 1-hour
standard, which are not necessary once
the area has attained, and continues to
attain that standard. The obligations for
submissions being suspended here do
not bear on any obligations linked to the
revised 2008 8-hour ozone standards.
We will address any new 8-hour
requirements in a separate proceeding
or rulemaking. Moreover, as set forth
above, the DC Circuit upheld EPA’s
regulation embodying the Clean Data
Policy in 40 CFR 51.918. That regulation
provides that a determination of the
1997 8-hour standard will result in the
suspension of requirements to submit
requirements related to the 1997 8-hour
standard. Thus, contrary to commenter’s
contention, the DC Circuit supports, and
does not prohibit, EPA’s application of
the Clean Data Policy for purposes of
the 1-hour standard. EPA’s defense of
the Clean Data Policy for the 1997 8-
hour standard was identical to and
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based upon its interpretation and
practice with respect to the 1-hour
ozone standard. See Phase 2 Rule, 70 FR
71644-71646 (November 29, 2005) and
NRDC v. EPA, 571 F.3d 1245 (DC Cir.
2009). Thus the DC Circuit has rejected
the arguments LEAN raises against the
Clean Data Policy, and the Court has
upheld EPA’s interpretation as
consistent with the Clean Air Act.

As noted in footnote two, EPA is
currently reconsidering the 2008 8-hour
ozone standard of 75 ppb. We expect by
August 2010 to have completed our
reconsideration of the standard and
designations to proceed thereafter.
When and if EPA designates BR as
nonattainment of the reconsidered
standard, LDEQ will be required to
prepare a new ozone plan that addresses
that standard.

Comment: LEAN argues that EPA
cannot lawfully suspend controls from a
SIP without going through the
comprehensive redesignation
procedures of 42 U.S.C. 7407(d)(3).

Response: This action does not
constitute a redesignation to attainment
pursuant to section 107(d)(3).
Consequently, the criteria of section
107(d)(3) do not apply to this action.
See 60 FR 36723. Nor does the existence
of the separate statutory redesignation
procedure prevent EPA from applying
its interpretation of CAA requirements
under the Clean Data Policy.

Several Circuit Courts have upheld
the use of the Clean Data Policy to
suspend the requirement to submit
certain SIP planning measures for the 1-
hour ozone standard. The Tenth,
Seventh and Ninth Circuits have upheld
EPA rulemakings applying the Clean
Data Policy. See Sierra Club v. EPA, 99
F. 3d 1551 (10th Cir. 1996); Sierra Club
v. EPA, 375 F.3d 537 (7th Cir. 2004) and
Our Children’s Earth Foundation v.
EPA, No. 04-73032 (9th Cir. June 28,
2005) memorandum opinion. See also
the discussion and rulemakings cited in
the Phase 2 8-Hour Ozone
Implementation Rule, 70 FR 71644—
71646 (November 29, 2005).

The D.C. Circuit has also upheld the
Clean Data Policy, as it is embodied in
40 CFR 51.918, which was challenged in
the context of the 8-hour ozone standard
in the Phase 2 Rule ozone litigation in
See NRDC v. EPA, 571 F.3d 1245 (DC
Cir. 2009). The DC Circuit specifically
rejected the arguments that the Clean
Data Policy is inconsistent with the
redesignation provisions of the CAA:

We think the statute unclear as to whether
those sections apply to an area that is already
attaining the NAAQS. For the reasons below,
we join the Tenth Circuit in holding the
EPA’s interpretation is reasonable. See Sierra
Club v. EPA, 99 F.3d 1551 (10th Cir.1996).

* * * The EPA’s reasoning disposes as well
of the NRDC'’s contentions that the Clean
Data Policy unlawfully circumvents the
redesignation requirements, CAA
§107(d)(3)(E), 42 U.S.C. 7407(d)(3)(E),
violates the mandate that all Part D
requirements remain in force until an area
has an approved maintenance plan in place,
CAA §175A(c), 42 U.S.C. 7505a(c), and
disregards the Supreme Court’s admonition
that the EPA cannot “render Subpart 2’s
carefully designed restrictions on EPA
discretion utterly nugatory,” Whitman v. Am.
Trucking Ass’ns, 531 U.S. 457, 484, 121 S.Ct.
903, 149 L.Ed.2d 1 (2001). The Clean Data
Policy does not effect a redesignation; an area
must still comply with the statutory
requirements before it can be redesignated to
attainment. Furthermore, Part D—including
Subpart 2—remains in force insofar as it
applies but, as we have just seen, the EPA
has reasonably concluded the provisions of
the Act requiring percentage reductions do
not apply to an area that has attained the
NAAQS.

See also Latino Issues Forum v. EPA,
No. 0675831 (9th Cir.) Memorandum
Opinion, March 2, 2009, in which the
9th Circuit upheld EPA’s Clean Data
Policy in the context of the PM-10
standard. In rejecting petitioner’s
challenge to the Clean Data Policy, the
Court stated:

As the EPA rationally explained, if an area
is in compliance with PM—10 standards, then
further progress for the purpose of ensuring
attainment is not necessary.

Thus, the Courts have considered and
rejected the commenter’s arguments that
the Clean Data Policy is at odds with the
redesignation process, and have ruled in
favor of EPA’s interpretation of the
Clean Data Policy, finding it consistent
with the provisions of the CAA.

Comment: LEAN contends that the
Clean Data Policy is illegal and cannot
be used to ignore the statutorily-
required redesignation procedures of 42
U.S.C. 7407(d)(3).

Response: See above response. As the
Courts have recognized, EPA’s
interpretation under the Clean Data
Policy does not circumvent or ignore the
Act’s redesignation provisions. Nor does
the CAA indicate that Congress
intended the redesignation provisions to
preclude a determination of attainment
from suspending requirements to submit
that by their terms are inoperative if an
area is attaining the NAAQS. Even after
application of the Clean Data Policy, an
area remains in nonattainment status
until EPA redesignates the area after
making the other findings required
under Section 107(d). See
107(d)(3)(E)(i)—(v) (redesignation
requirements); see also, e.g., 60 FR
37366 (July 20, 1995) and 61 FR 31831
(June 21, 1996) (suspension of
requirements was followed by separate

redesignation rule). Applying the Clean
Data Policy does not relax any control
measures already in place, nor does it
affect any other applicable requirements
under Part D or other parts of the
statute. See, e.g., 60 FR 36723, 36725
(July 18, 1995). In addition, until the
area is redesignated, it faces the risk that
the suspended obligations will be
reimposed if the area lapses back into
nonattainment, and the further risk that
the area will be reclassified if the lapse
causes it to miss its attainment deadline.
Therefore, States in which areas attain
the NAAQS have every incentive to
ensure that those areas remain in
attainment and to develop the long-term
maintenance plan under Section 175A
that is required, in part, to obtain
redesignation. See CAA section
107(d)(3)(E)(v), Sierra Club v. EPA, 99 F.
3d 1551, 1558 (10th Cir. 1996).

Comment: LEAN asserts that EPA has
never identified a lawful contingency
measure for the BR area or has yet to
approve a lawful contingency measures
plan. The effect of EPA’s action is to
reward delay tactics by canceling those
pollution reductions it has unlawfully
delayed.

Response: While we agree with the
Commenter that BR does not have
serious or severe area contingency
measures for the 1-hour standard in
place, for the reasons set forth in the
responses to comments above and in the
proposal, the obligation to submit such
measures is suspended upon a finding
of attainment for the 1-hour standard
per the Clean Data Policy. Since EPA is
determining that the area is attaining the
1-hour standard, and for as long as the
area continues to attain, the requirement
to submit contingency measures is
suspended and no additional reductions
are necessary to attain that standard.
EPA is not rewarding delay tactics, but
rather is simply recognizing that it is
unnecessary and not required at this
time to compel the State to submit
measures whose sole purpose is to bring
about attainment that is already
occurring.

Comment: LEAN comments that,
while EPA states in the proposed rule
that the suspended requirements would
be re-implemented if BR falls out of
attainment for the 1-hour standard, the
proposed rule makes no mention of how
quickly the suspended requirements to
submit would have to be put back in
place if BR fell out of attainment. LEAN
speculates that the requirements could
be re-imposed and then re-suspended in
an illegal manner.

Response: EPA will make a future
determination in notice-and-comment
rulemaking if the BR falls out of
attainment for the 1-hour standard. The
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Clean Data Policy lays out the process
to implement a suspended measure:

[ilf EPA subsequently determines that an area
has violated the standard, the basis for the
determination that the area need not make
the pertinent SIP revisions would no longer
exist. The EPA would notify the State of that
determination and would also provide notice
to the public in the Federal Register. Such

a determination would mean that the area
would thereafter have to address the
pertinent SIP requirements within a
reasonable amount of time, which EPA
would establish taking into account the
individual circumstances surrounding the
particular SIP submission at issue.3

Thus EPA has undertaken to act
reasonably and responsibly in the future
to re-impose the obligation for the State
to submit the measures should EPA
determine that the area has fallen out of
attainment. The Commenter is thus
wrong to assume that EPA’s exercise of
its discretion with regard to timing of
reinstatement of obligations would bring
about absurd or illegal results. Any such
concerns are entirely speculative and
without foundation in fact.

IV. Final Action

For the reasons set forth in the
proposed rulemaking and in this final
rulemaking, and based on complete,
quality-assured data for 2006—2008, and
data for 2009 that are currently
available, we are determining that the
BR 1-hour ozone nonattainment area has
attained and continues to attain the 1-
hour ozone standard. Thus, the
requirements for submitting the 1-hour
ozone severe nonattainment area
attainment demonstration SIP with its
RACM demonstration and other
associated elements, the severe RFP
requirements, and section 172(c)(9) and
section 182(c)(9) serious and severe
contingency measures are suspended for
so long as the area is attaining the 1-
hour ozone standard.

V. Statutory and Executive Order
Reviews

This action merely makes a
determination of attainment based upon
air quality that results in suspensions of
certain Clean Air Act requirements, and
does not impose additional
requirements. For that reason, this
action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under

3 As referenced in footnote 1, see May 10, 1995
EPA memorandum from John S. Seitz, Director,
Office of Air Quality Planning and Standards,
entitled “Reasonable Further Progress, Attainment
Demonstration, and Related Requirements for
Ozone Nonattainment Areas Meeting the Ozone
Ambient Air Quality Standard.” See also 70 FR
71644-71646 (November 29, 2005).

Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because there is no
federally recognized Indian country
located in the states, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rules
in the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
these actions must be filed in the United
States Court of Appeals for the
appropriate circuit by April 12, 2010.
Filing a petition for reconsideration by
the Administrator of these final rules
does not affect the finality of this action
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxides, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: January 29, 2010.
Al Armendariz,
Regional Administrator, Region 6.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart T—Louisiana

m 2. Section 52.977 is added to read as
follows:

§52.977 Control strategy and regulations:
Ozone.

Determination of Attainment.
Effective March 12, 2010 EPA has
determined the Baton Rouge 1-hour
ozone nonattainment area has attained
the 1-hour ozone National Ambient Air
Quality Standard (NAAQS). Under the
provisions of EPA’s Clean Data Policy,
this determination suspends the
requirements for this area to submit a
severe attainment demonstration, a
severe reasonable further progress plan,
applicable contingency measures plans,
and other planning Louisiana State
Implementation Plan (SIP) requirements
related to attainment of the 1-hour
ozone NAAQS for so long as the area
continues to attain the 1-hour ozone
NAAQS.

[FR Doc. 2010-2961 Filed 2—9-10; 8:45 am)]
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0923; FRL-8809-4]

Exemption from the Requirement of a
Tolerance; Technical Amendment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendmemt.

SUMMARY: EPA issued a final rule in the
Federal Register of June 3, 2009,
concerning minor technical revisions of
certain commodity terms listed under
40 CFR part 180, subpart D. The fungal
active ingredient Aspergillus flavus
NRRL 21882 was inadvertently revised.
This document is being issued to amend
the section to include text that was
omitted.

DATES: This final rule is effective
February 10, 2010.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0923. All documents in the
docket are listed in the docket index
available in http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305-
5805.

FOR FURTHER INFORMATION CONTACT: For
40 CFR 180.1254 only contact: Shanaz
Bacchus, Biopesticides and Pollution
Prevention Division (7511P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington DC 20460—0001;
telephone number: (703) 308—-8097; fax
number: (703) 308—7026; e-mail address:
bacchus.shanaz@epa.gov.

For other matters regarding EPA-HQ-
OPP-2008-0923: Stephen Morrill,
Biopesticides and Pollution Prevention
Division (7511P), Office of Pesticide
Programs, Environmental Protection

Agency, 1200 Pennsylvania Ave., NW.,
Washington DC 20460-0001; telephone
number: (703) 308—-8319; fax number:
(703) 308-7026; e-mail address:
morrill.stephen@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

The Agency included in the final rule
a list of those who may be potentially
affected by this action. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

II. What Does this Technical
Amendment Do?

This technical amendment revises
§180.1254 to reinstate text that was
inadvertently omitted in a final rule that
was published in the Federal Register of
June 3, 2009 (74 FR 26527) (FRL-8417—
9). The June 3, 2009 final rule revised
§180.1254, however; the revision
omitted text which which had been
added as paragraph (b) in a final rule
published in the Federal Register on
October 1, 2008 (73 FR 56995).

ITI. Why is this Technical Amendment
Issued as a Final Rule?

Section 553 of the Administrative
Procedure Act (APA), (5 U.S.C.
553(b)(3)(B)), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the Agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this technical correction
final without prior proposal and
opportunity for comment, because the
omission was the result of clerical error
and was neither proposed nor
commented upon. Notice and comment
is therefore unnecessary.

IV. Do Any of the Statutory and
Executive Order Reviews Apply to this
Action?

No. This action only corrects the
omission for a previously published
final rule and does not impose any new
requirements. EPA’s compliance with
the statutes and Executive orders for the
underlying rule is discussed in Unit III.
of the final rule published on June 3,
2009 (74 FR 26527).

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller

General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 21, 2010.
Keith A. Matthews,
Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.
m Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 321(q), 346a and 371.

m 2. Section 180.1254 is revised to read
as follows:

§180.1254 Aspergillus flavus NRRL 21882;
exemption from the requirement of a
tolerance.

(a) An exemption from the
requirement of a tolerance is established
for residues of Aspergillus flavus NRRL
21882 on peanut; peanut, hay; peanut,
meal; and peanut, refined oil.

(b) An exemption from the
requirement of a tolerance is established
for residues of Aspergillus flavus NRRL
21882 on corn, field, forage; corn, field,
grain; corn, field, stover; corn, field,
aspirated grain fractions; corn, sweet,
kernel plus cob with husk removed;
corn, sweet, forage; corn, sweet, stover;
corn, pop, grain; and corn, pop, stover.
[FR Doc. 2010-2655 Filed 2—9-10; 8:45 am]

BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0289; FRL—-8809-9]
Acetamiprid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of acetamiprid in
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or on fruit, small, vine climbing, except
fuzzy kiwifruit, subgroup 13-07F; and
tea, dried. It additionally establishes
tolerances with regional registrations on
clover, forage and clover, hay. Finally,
this regulation deletes an existing
individual tolerance in or on grape, as

it will be superseded by inclusion in
subgroup 13-07F. Interregional Research
Project Number 4 (IR-4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
February 10, 2010. Objections and
requests for hearings must be received
on or before April 12, 2010, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0289. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Laura Nollen, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—-7390; e-mail address:
nollen.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
cite at http://www.gpoaccess.gov/ecfr.
To access electronically the OPPTS
harmonized test guidelines referred in
this document, please go to http//
www.epa.gov/oppts and select “Test
Methods and Guidelines.”

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0289 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before April 12, 2010.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2009-0289, by one of the
following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Register of August 19,
2009 (74 FR 41898) (FRL—8426-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9E7544) by IR-4,
500 College Road East, Suite 201W,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.578 be
amended by establishing a tolerance for
residues of the insecticide acetamiprid,
N1-[(6-chloro-3-pyridyl)methyl]-N2-
cyano-N1-methylacetamidine, in or on
fruit, small, vine climbing, except fuzzy
kiwifruit, subgroup 13-07F at 0.35 parts
per million (ppm); and tolerances with
regional restrictions in or on clover,
forage at 0.10 ppm; clover, hay at 0.01
ppm; and tea at 50 ppm. That notice
referenced a summary of the petition
prepared on behalf of IR-4 by Nippon
Soda Co., Ltd., the registrant, which is
available to the public in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Based upon review of the data
supporting the petition, EPA has
determined that the petitioned-for
tolerance with regional registrations on
tea should be established as a tolerance
with no U.S. registrations. The reason
for this change is explained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
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reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for residues of acetamiprid
on fruit, small, vine climbing, except
fuzzy kiwifruit, subgroup 13-07F at 0.35
ppm; tea, dried at 50.0 ppm; clover,
forage at 0.10 ppm; and clover, hay at
0.01 ppm. EPA’s assessment of
exposures and risks associated with
establishing tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Acetamiprid is moderately toxic via
the oral route of exposure and is
minimally toxic via the dermal and
inhalation routes of exposure. It is not
an eye or skin irritant, nor is it a dermal
sensitizer. Acetamiprid does not appear
to have specific target organ toxicity.
Generalized toxicity was observed as
decreases in body weight, body weight
gain, food consumption and food
efficiency in all species tested.
Generalized liver effects were also
observed in mice and rats
(hepatocellular vacuolation in rats and
hepatocellular hypertrophy in mice and
rats).

In the rat developmental study, fetal
shortening of the 13th rib was observed
at the same dose level that produced
maternal effects (reduced body weight
and body weight gain and increased
liver weights). No developmental effects
were observed in the rabbit at doses that
reduced maternal body weight and food
consumption. Effects in pups in the 2-
generation rat reproduction study
included delays in preputial separation,

vaginal opening and pinna unfolding as
well as reduced litter size, decreased
pup viability and weaning indices;
offspring effects observed in the
developmental neurotoxicity (DNT)
study included decreased body weight
and body weight gains, decreased pup
viability and decreased maximum
auditory startle response in males.
These effects were seen in the presence
of less severe effects (decreased body
weight and body weight gain) in the
maternal animals.

In the acute neurotoxicity study, male
and female rats displayed decreased
motor activity, tremors, walking and
posture abnormalities, dilated pupils,
coldness to the touch and decreased
grip strength and foot splay at the
highest dose tested (HDT). There was a
decrease in the auditory startle response
in male rats at the HDT in the DNT;
additionally, tremors were noted in
female mice at the HDT in the
subchronic feeding study.

Based on acceptable carcinogenicity
studies in rats and mice, EPA has
determined that acetamiprid is “not
likely to be carcinogenic to humans.”
This determination is based on the
absence of a dose-response or statistical
significance for the increased incidence
in mammary adenocarcinomas observed
in the rat carcinogenicity study, as well
as the lack of evidence of carcinogenic
effects in the mouse cancer study.
Acetamiprid tested positive as a
clastogen in an in vitro mammalian
chromosome aberration assay in
Chinese hamster ovary cells. There was
no sign of mutagenicity in other
mutagenicity studies for acetamiprid.

Specific information on the studies
received and the nature of the adverse
effects caused by acetamiprid as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
“Acetamiprid: Human Health Risk
Assessment for Proposed Food Uses on
Clover Grown for Seed, Small Vine
Climbing Fruits, except Kiwifruit,
Subgroup 13-07F, Greenhouse Grown
Tomatoes and Tea,” at pages 57-61 in
docket ID number EPA-HQ-OPP-2009-
0289.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as

appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, the lowest dose at which
adverse effects of concern are identified
(the LOAEL) or a benchmark dose
(BMD) approach is sometimes used for
risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the POD to take into account
uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-term, intermediate-term,
and chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded. This latter value is referred to
as the level of concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for acetamiprid used for
human risk assessment can be found at
http://www.regulations.gov in the
document “Acetamiprid: Human Health
Risk Assessment for Proposed Food
Uses on Clover Grown for Seed, Small
Vine Climbing Fruits, except Kiwifruit,
Subgroup 13-07F, Greenhouse Grown
Tomatoes and Tea,” at pages 25-26 in
docket ID number EPA-HQ-OPP-2009—
0289.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to acetamiprid, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing acetamiprid tolerances in 40
CFR 180.578. EPA assessed dietary
exposures from acetamiprid in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
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possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA utilized
maximum percent crop treated (PCT)
data for several commodities and 100
PCT for all proposed uses; anticipated
residues derived from field trial data for
apples, broccoli, cabbage, celery,
grapefruit, grapes, lettuce, oranges,
pears, peppers, spinach, tomatoes, stone
fruit and cucurbit vegetables; tolerance-
level residues for livestock
commodities; and empirical processing
factors for apple juice, orange juice,
grapefruit juice, raisins, dried prunes,
tomato paste and tomato puree. Dietary
Exposure Evaluation Model (DEEM)
default processing factors were used for
all other processed commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
utilized average PCT data for several
commodities and 100 PCT for all
proposed uses, tolerance-level residues
for all commodities and empirical
processing data for grape juice and
raisins. DEEM default processing factors
were used for all other processed
commodities.

iii. Cancer. Based on the evidence
discussed in Unit III.A., EPA has
determined that acetamiprid is “not
likely to be carcinogenic to humans.”
Therefore, a quantitative exposure
assessment to evaluate cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided 5
years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such Data Call-
Ins as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the

actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

¢ Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

For the acute assessment, EPA used
maximum PCT information as follows:

Apples at 30%; broccoli at 15%;
cabbage at 10%; cauliflower at 15%;
celery at 45%; cotton at 5%; grapefruit
at 5%; lettuce at 20%; oranges at 5%;
peaches at 2.5%; pears at 60%; peppers
at 5%; potatoes at 2.5%; pumpkins at
2.5%; spinach at 15%; and squash at
2.5%.

For the chronic assessment, EPA used
average PCT information as follows:

Apples at 20%; broccoli at 5%;
cabbage at 5%; cauliflower at 10%;
celery at 25%; cotton at 5%; grapefruit
at 2.5%; lemons at 5%; lettuce at 10%;
oranges at 2.5%; peaches at 1%; pears
at 35%; peppers at 2.5%; potatoes at 2.5;
pumpkins at 1%; spinach at 5%; and
squash at 2.5%.

In most cases, EPA uses available data
from USDA/National Agricultural
Statistics Service (NASS), proprietary
market surveys, and the National
Pesticide Use Database for the chemical/
crop combination for the most recent 6
years. EPA uses an average PCT for
chronic dietary risk analysis. The
average PCT figure for each existing use
is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency befieves that the three
conditions discussed in Unit III.C.1.iv.

have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated

is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which acetamiprid may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for acetamiprid in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of acetamiprid.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
acetamiprid for surface water are
estimated to be 20.1 parts per billion
(ppb) for acute exposures and 4.9 ppb
for chronic exposure. For ground water,
the EDWC is 0.0016 ppb.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 20.1 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
4.9 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
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indoor pest control, termiticides, and
flea and tick control on pets).

Acetamiprid is currently registered for
use in indoor and outdoor residential
settings, including crack and crevice
applications on carpet and hard surfaces
and applications to residential turf. EPA
assessed residential exposures for adults
applying bait and gel products; for
postapplication exposure for adults
(from short-term dermal exposure) and
toddlers (from short-term dermal and
incidental exposure) following indoor
crack and crevice treatments; and
postapplication exposure for adults
(from short- and intermediate-term
dermal exposure) and toddlers (from
short-term and intermediate-term
dermal and incidental oral exposures,
including hand-to-mouth, object-to-
mouth and incidental ingestion of soil)
following treatments on turf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Acetamiprid is a member of the
neonicotinoid class of pesticides which
also includes thiamethoxam,
clothianidin, imidacloprid and several
other active ingredients. Structural
similarities or common effects do not
constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same sequence of
major biochemical events. Although the
neonicotinoids bind selectively to insect
nicotinic acetylcholine receptors
(nAChR), the specific binding site(s)/
receptor(s) are unknown at this time.
Additionally, the commonality of the
binding activity itself is uncertain, as
preliminary evidence suggests that
clothianidin operates by direct
competitive inhibition, while
thiamethoxam is a non-competitive
inhibitor. Furthermore, even if future
research shows that neonicotinoids
share a common binding activity to a
specific site on insect nAChRs, there is
not necessarily a relationship between
this pesticidal action and a mechanism
of toxicity in mammals. Structural
variations between the insect and
mammalian nAChRs produce
quantitative differences in the binding
affinity of the neonicotinoids towards
these receptors, which, in turn, confers
the notably greater selective toxicity of
this class towards insects, including
aphids and leathoppers, compared to

mammals. Additionally, the most
sensitive toxicological effect in
mammals differs across the
neonicotinoids (e.g., testicular tubular
atrophy with thiamethoxam;
mineralized particles in thyroid colloid
with imidacloprid). Thus, there is
currently no evidence to indicate that
neonicotinoids share common
mechanisms of toxicity, and EPA is not
following a cumulative risk approach
based on a common mechanism of
toxicity for the neonicotinoids. In
addition, acetamiprid does not appear to
produce a toxic metabolite produced by
other substances. Therefore, for the
purposes of this tolerance action, EPA
has not assumed that acetamiprid has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism
released by EPA’s Office of Pesticide
Programs on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safty factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
database for acetamiprid includes rat
and rabbit developmental toxicity
studies, a 2-generation reproduction
toxicity study in rats and a DNT study
in rats. There was no evidence of
quantitative or qualitative susceptibility
of rat or rabbit fetuses following in utero
exposure to acetamiprid in the
developmental toxicity studies.
However, both the DNT and 2-
generation reproduction studies showed
an increase in qualitative susceptibility
of pups. Effects in pups in the
reproduction study included delays in

preputial separation, vaginal opening
and pinna unfolding, as well as reduced
litter size, decreased pup viability and
weaning indices; offspring effects
observed in the DNT study included
decreased body weight and body weight
gains, decreased pup viability and
decreased maximum auditory startle
response in males. These effects were
seen in the presence of decreased body
weight and body weight gain in the
maternal animals, indicating increased
qualitative susceptibility of fetuses and
offspring to acetamiprid. Quantitative
evidence of increased susceptibility was
not observed in any study.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
acetamiprid is complete except for
immunotoxicity testing. Recent changes
to 40 CFR part 158 make
immunotoxicity testing (OPPTS
Guideline 870.7800) required for
pesticide registration; however, the
existing data are sufficient for endpoint
selection for exposure/risk assessment
scenarios, and for evaluation of the
requirements under the FQPA.
Acetamiprid does not show any
evidence of treatment-related effects on
the immune system and the overall
weight of evidence suggests that this
chemical does not directly target the
immune system. Therefore, EPA does
not believe that conducting the
immunotoxicity study will result in a
dose less than the point of departure
currently used for overall risk
assessment, and an additional database
uncertainty factor for potential
immunotoxicity does not need to be
applied.

ii. There is evidence of increased
qualitative susceptibility of the young
following in utero exposure to
acetamiprid in the rat reproduction
study. Additionally, a rat DNT study is
available that shows evidence of
increased qualitative susceptibility of
offspring (a decrease in the auditory
startle response in male rats) at the
HDT. Therefore, EPA performed a
degree of concern analysis to determine
the level of concern for the effects
observed when considered in the
context of all available toxicity data, and
to identify any residual uncertainties
after establishing toxicity endpoints and
traditional uncertainty factors to be used
in the acetamiprid risk assessment.

In considering the overall toxicity
profile and the endpoints and doses
selected for the acetamiprid risk
assessment, EPA characterized the
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degree of concern for the effects
observed in the acetamiprid DNT and
the 2-generation reproduction study as
low, noting that there is a clear NOAEL
for the offspring effects in both studies,
and regulatory doses were selected to be
protective of potential offspring effects
in both the DNT and the 2-generation
study. No other residual uncertainties
were identified. Based on the available
data, EPA determined that changes in
motor activity, auditory startle reflex,
learning and memory assessments and
changes in the brain morphometrics can
occur as the result of a single exposure
at a critical junction during pregnancy
or from multiple exposures throughout
pregnancy and lactation. Therefore, the
NOAEL for offspring effects observed in
the DNT was selected as the dose for
acute dietary exposures (co-critical with
the acute neurotoxicity study), as well
as short-term and long-term non-dietary
risk assessment. Use of the DNT NOAEL
is protective of effects seen in the 2-
generation study (the NOAEL from the
DNT is 10.0 milligrams/kilogram/day
(mg/kg/day) and the NOAEL from the 2-
generation study is 17.9 mg/kg/day).
The chronic dietary study in rats
yielded a lower long-term NOAEL (7.1
mg/kg/day) and was, therefore, used for
assessing chronic dietary risk. EPA
believes that the endpoints and doses
selected for acetamiprid are protective
of adverse effects in both offspring and
adults; therefore, there are no residual
concerns regarding effects in the young.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on tolerance-level
residues or anticipated residues derived
from reliable field trial data. The PCT
estimates used in the dietary
assessments were derived from valid
and reliable data and are unlikely to be
exceeded. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to acetamiprid in
drinking water. EPA used similarly
conservative assumptions to assess
postapplication exposure of children as
well as incidental oral exposure of
toddlers. These assessments will not
underestimate the exposure and risks
posed by acetamiprid.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by

all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
acetamiprid will occupy 43% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to acetamiprid
from food and water will utilize 15% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
acetamiprid is not expected.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
aggregate exposure takes into account
short-term and intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Acetamiprid is currently registered for
uses that could result in short-term and
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short-term and intermediate-term
residential exposures to acetamiprid.

Using the exposure assumptions
described in this unit for short- and
intermediate-term exposures, EPA has
concluded that the combined short-term
and intermediate-term food, water, and
residential exposures aggregated result
in an aggregate MOE of 270 for toddlers,
the population group receiving the
greatest combined short-term and
intermediate-term risk (from the
combined dermal and incidental oral
postapplication exposures following
indoor crack and crevice treatments). As
the aggregate MOEs for short-term and
intermediate-term exposure are greater
than 100 (the LOC) for all population
subgroups assessed, short-term and
intermediate-term aggregate exposures
to acetamiprid are not of concern to
EPA.

4. Aggregate cancer risk for U.S.
population. Based on the adequate
cancer studies in rats and mice, EPA has

concluded that acetamiprid is not
expected to pose a cancer risk to
humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to acetamiprid
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The following adequate enforcement
methodologies are available to enforce
the tolerance expression: A gas
chromatography with electron capture
detection (GC/ECD) method and a high
performance liquid chromatography
with ultraviolet detection (HPLC/UV)
method. These methods may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Codex or Mexican
maximum residue limits (MRLs)
established for residues of acetamiprid
on commodities associated with this
petition. EPA is establishing a tolerance
on tea, dried at 50.0 ppm, which will
harmonize with a Japanese MRL
established for tea at 50 ppm. Canada
has established a MRL for acetamiprid
residues on grape at 0.20 ppm; however,
the tolerance for subgroup 13-07F
(including grape) cannot be harmonized
with the Canadian MRL on grape at this
time because field trial data shows
residue levels for grape that are higher
than 0.20 ppm.

C. Revisions to Petitioned-For
Tolerances

Based upon review of the data
supporting the petition, EPA has
determined that the petitioned-for
tolerance with regional registrations on
tea at 50 ppm should be established as
a tolerance with no U.S. registrations on
tea, dried at 50.0 ppm. At least one U.S.
residue field trial study is required to
establish a domestic registration on tea;
however, no U.S. residue field trial data
were submitted in support of the use of
acetamiprid on tea. Therefore, the
Agency has established a tolerance with
no U.S. registrations on tea, dried at
50.0 ppm. EPA has also revised the
tolerance expression in paragraphs
(a)(1), (a)(2) and (c) of §180.578 to
clarify (1) that, as provided in FFDCA
section 408(a)(3), the tolerance covers
metabolites and degradates of
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acetamiprid not specifically mentioned;
and (2) that compliance with the
specified tolerance levels is to be
determined by measuring only the
specific compounds mentioned in the
tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of acetamiprid, N1-[(6-
chloro-3-pyridyl)methyl]-N2-cyano-N1-
methylacetamidine, in or on fruit, small,
vine climbing, except fuzzy kiwifruit,
subgroup 13-07F at 0.35 ppm; tea, dried
at 50.0 ppm; clover, forage at 0.10 ppm;
and clover, hay at 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerances in this final rule, do not

require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.

Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 1, 2010.
Daniel J. Rosenblatt,

Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.578 is amended by
revising the introductory text in
paragraphs (a)(1) and (a)(2); removing
the entry for “Grape” from the table in
paragraph (a)(1); alphabetically adding
“Fruit, small, vine climbing, except
fuzzy kiwifruit, subgroup 13-07F” and
“Tea, dried” to the table in paragraph
(a)(1); and revising paragraph (c). The
added and revised text reads as follows:

§180.578 Acetamiprid; tolerances for
residues.

(a) *x ok *

(1) Tolerances are established for
residues of the insecticide acetamiprid
N1-[(6-chloro-3-pyridyl)methyl]-N2-
cyano-N1-methylacetamidine, including
its metabolites and degradates, in or on
the commodities in the table below as
a result of the application of
acetamiprid. Compliance with the
tolerance levels specified below is to be
determined by measuring only
acetamiprid in or on the following
commodities.

Commodity

Parts per million

Fruit, small, vine climbing, except fuzzy kiwifruit,

Tea, dried!

* * * * *

subgroup 13-07F

0.35

50.0

IThere are no U.S. registrations as of February 10, 2010, for the use of acetamiprid on dried tea.

(2) Tolerances are established for
residues of the insecticide acetamiprid
N1-[(6-chloro-3-pyridyl)methyl]-N2-
cyano-N1-methylacetamidine, including
its metabolites and degradates, in or on

the commodities in the table below as

a result of the application of
acetamiprid. Compliance with the
tolerance levels specified below is to be
determined by measuring acetamiprid

and N1-[(6-chloro-3-pyridyl)methyl]-N2-
cyano-acetamidine in or on the
following commodities.

* * * * *
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(c) Tolerances with regional
registrations. Tolerances with regional
registrations are established for residues
of the insecticide acetamiprid N1-[(6-
chloro-3-pyridyl)methyl]-N2- cyano-N1-

methylacetamidine, including its
metabolites and degradates, in or on the
commodities in the table below as a
result of the application of acetamiprid.
Compliance with the tolerance levels

specified below is to be determined by
measuring only acetamiprid in or on the
following commodities.

Commodity

Parts per million

Clover, forage

[ (03T 4 - USRS

0.10
0.01

* * * * *

[FR Doc. 2010-2803 Filed 2—9-10; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0480; FRL-8807-8]

Poly(oxy-1,2-ethanediyl), o-hydro-w-
hydroxy-, polymer with 1, 1’-
methylene-bis-[4-
isocyanatocyclohexane]; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of poly(oxy-1,2-
ethanediyl), a-hydro-o-hydroxy-,
polymer with 1, 1"-methylene-bis-[4-
isocyanatocyclohexane]; when used as
an inert ingredient in a pesticide
chemical formulation under 40 CFR
180.960. UDL Laboratories, Inc.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of poly(oxy-1,2-ethanediyl),
o-hydro-w-hydroxy-, polymer with 1, 1’-
methylene-bis-[4-
isocyanatocyclohexane] on food or feed
commodities.

DATES: This regulation is effective
February 10, 2010. Objections and
requests for hearings must be received
on or before April 12, 2010, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0480. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,

e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Fertich, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 347-8560; e-mail address:
fertich.elizabeth@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of

this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0480 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 12, 2010.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2009-0480, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
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Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of October 7,
2009 (74 FR 51597) (FRL-8792-7), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, announcing
the receipt of a pesticide petition (PP
9E7574) filed by UDL Laboratories, Inc.,
12720 Dairy Ashford, Sugar Land, TX
77478-2844. The petition requested that
40 CFR 180.960 be amended by
establishing an exemption from the
requirement of a tolerance for residues
of poly(oxy-1,2-ethanediyl), o-hydro-w-
hydroxy-, polymer with 1, 1-methylene-
bis-[4-isocyanatocyclohexane]; CAS Reg.
No. 39444-87-6. That notice included a
summary of the petition prepared by the
petitioner and solicited comments on
the petitioner’s request. The Agency did
not receive any substantive comments.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings, but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue...” and specifies factors
EPA is to consider in establishing an
exemption.

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances

will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). Poly(oxy-1,2-ethanediyl), o-
hydro-w-hydroxy-, polymer with 1, 1’
methylene-bis-[4-
isocyanatocyclohexane] conforms to the
definition of a polymer given in 40 CFR
723.250(b) and meets the following
criteria that are used to identify low-risk
polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

7. The polymer’s number average MW
of is greater than 1,000 and less than
10,000 daltons. The polymer contains
less than 10% oligomeric material
below MW 500 and less than 25%
oligomeric material below MW1,000,
and the polymer does not contain any
reactive functional groups.

Thus, poly(oxy-1,2-ethanediyl), o-
hydro-w-hydroxy-, polymer with 1, 1’-
methylene-bis-[4-
isocyanatocyclohexane] meets the
criteria for a polymer to be considered
low risk under 40 CFR 723.250. Based
on its conformance to the criteria in this
unit, no mammalian toxicity is
anticipated from dietary, inhalation, or
dermal exposure to poly(oxy-1,2-
ethanediyl), a-hydro-w-hydroxy-,
polymer with 1, 1"-methylene-bis-[4-
isocyanatocyclohexanel].

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that
poly(oxy-1,2-ethanediyl), a-hydro-w-
hydroxy-, polymer with 1, 1-methylene-
bis-[4-isocyanatocyclohexane] could be
present in all raw and processed
agricultural commodities and drinking
water, and that non-occupational non-
dietary exposure was possible. The
number average MW of poly(oxy-1,2-
ethanediyl), a-hydro-o-hydroxy-,
polymer with 1, 1"-methylene-bis-[4-
isocyanatocyclohexane] is 1800 daltons.
Generally, a polymer of this size would
be poorly absorbed through the intact
gastrointestinal tract or through intact
human skin. Since poly(oxy-1,2-
ethanediyl), a-hydro-o-hydroxy-,
polymer with 1, 1"-methylene-bis-[4-
isocyanatocyclohexane] conform to the
criteria that identify a low-risk polymer,
there are no concerns for risks
associated with any potential exposure
scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

V. Cumulative Effects

Section 408 (b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available information”
concerning the cumulative effects of a
particular chemical’s residues and
“other substances that have a common
mechanism of toxicity.” For the
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purposes of this tolerance action, EPA
has not assumed that poly(oxy-1,2-
ethanediyl), o-hydro-w-hydroxy-,
polymer with 1, 1"-methylene-bis-[4-
isocyanatocyclohexane] has a common
mechanism of toxicity with other
substances, based on the anticipated
absence of mammalian toxicity. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of poly(oxy-1,2-ethanediyl), o-
hydro-w-hydroxy-, polymer with 1, 1’-
methylene-bis-[4-
isocyanatocyclohexane], EPA has not
used a safety factor analysis to assess
the risk. For the same reasons the
additional tenfold safety factor is
unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of poly(oxy-1,2-ethanediyl), o-
hydro-w-hydroxy-, polymer with 1, 1’-
methylene-bis-[4-
isocyanatocyclohexane].

VIII. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Tolerances

The Agency is not aware of any
country requiring a tolerance for
poly(oxy-1,2-ethanediyl), a-hydro-w-
hydroxy-, polymer with 1, 1-methylene-
bis-[4-isocyanatocyclohexane] nor have
any CODEX Maximum Residue Levels

(MRLs) been established for any food
crops at this time.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of poly(oxy-1,2-
ethanediyl), o-hydro-w-hydroxy-,
polymer with 1, 1-methylene-bis-[4-
isocyanatocyclohexane] from the
requirement of a tolerance will be safe.

X. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these rules
from review under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it involve any technical
standards that would require Agency
consideration of voluntary consensus
standards pursuant to section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (NTTAA),
Public Law 104—113, section 12(d) (15
U.S.C. 272 note).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian

tribes, or otherwise have any unique
impacts on local governments. Thus, the
Agency has determined that Executive
Order 13132, entitled Federalism (64 FR
43255, August 10, 1999) and Executive
Order 13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4).

Although this action does not require
any special considerations under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994), EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. As such, to the
extent that information is publicly
available or was submitted in comments
to EPA, the Agency considered whether
groups or segments of the population, as
a result of their location, cultural
practices, or other factors, may have
atypical or disproportionately high and
adverse human health impacts or
environmental effects from exposure to
the pesticide discussed in this
document, compared to the general
population.

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: January 28, 2010.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In §180.960, the table is amended
by adding alphabetically the following
polymer to read as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.

Polymer CAS No.

* * * * *

Poly(oxy-1,2-ethanediyl), o-
hydro-w-hydroxy-, polymer
with 1, 1”-methylene-bis-[4-
isocyanatocyclohexane],
minimum number average
molecular weight (in amu),
1800

39444-87-6

[FR Doc. 2010-2788 Filed 2—9-10; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
RIN 0648-XT99
[Docket No. 100120036—-0038-01]

Fisheries of the Northeastern United;
Black Sea Bass Fishery; 2010 Black
Sea Bass Specifications; Emergency
Rule

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; emergency
action; request for comments.

SUMMARY: Through this emergency rule
NMEFS is implementing increases to the
2010 black sea bass specifications (i.e.,
commercial fishing quota, recreational
harvest limit (RHL), and research set-
aside (RSA)). This action is necessary to
mitigate potential foregone economic
yield associated with the current lower
specifications and to ensure the
specifications are consistent with the
best available scientific information.
This action is also necessary to increase
specifications consistent with the
recently revised catch level

recommendation from the Mid-Atlantic
Fishery Management Council (Council)
and its scientific advisors, the Scientific
and Statistical Committee (SSC).

DATES: Effective from February 10, 2010,
through August 9, 2010. Comments
must be received (see ADDRESSES) by 5
p-m., local time, on March 12, 2010.
ADDRESSES: You may submit comments,
identified by 0648—XT99, by any one of
the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov

e (978) 281-9135. Send the fax to the
attention of the Sustainable Fisheries
Division. Include “Comments on 2010
Black Sea Bass Specification Increase”
prominently on the fax.

e Mail and hand delivery: Patricia A.
Kurkul, Regional Administrator, NMFS,
Northeast Regional Office, 55 Great
Republic Drive, Gloucester, MA 01930.
Mark the outside of the envelope:
“Comments on 2010 Black Sea Bass
Specification Increase.”

Instructions: No comments will be
posted for public viewing until after the
comment period has closed. All
comments received are a part of the
public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit Confidential
Business Information or otherwise
sensitive or protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Michael Ruccio, Fishery Policy Analyst,
(978) 281-9104.

SUPPLEMENTARY INFORMATION: A final
rule to establish the 2010 black sea bass
specifications was published in the
Federal Register on December 22, 2009
(74 FR 67978), and became effective on
January 1, 2010. The final rule
implemented a 2.71-million-1b (1,229—
mt) Total Allowable Catch (TAC) and,
after deducting estimated discards, a
Total Allowable Landings (TAL) of 2.3
million 1b (1,043 mt). The TAC was
based on the SSC(s initial 2010
Acceptable Biological Catch (ABC)
recommendation of 2.71 million 1b
(1,229 mt) and was the status quo catch
level from 2009. The TAL was further
subdivided into RSA, commercial quota,
and a RHL as outlined in the Summer

Flounder, Scup, and Black Sea Bass
Fishery Management Plan (FMP).
However, at its December 9-11, 2009,
meeting in Wilmington, DE, the Council
decided to convene a joint meeting of
the SSC and Black Sea Bass Monitoring
Committee (MC) to re-examine and
reconsider the SSC(s 2010 black sea bass
ABC recommendation. The Council’s
SSC and MC met on January 8, 2010,
and ultimately decided to revise the
ABC recommendation from 2.71 million
Ib (1,229 mt) to 4.5 million Ib (2,041
mt), consistent with catch levels
established for 2008.

On January 15, 2010, the Northeast
Regional Administrator, NMFS,
received a letter from the Council
Chairman, on behalf of the full Council,
formally relaying the SSC(s revised ABC
recommendation and requesting
emergency action to increase catch
levels as expediently as possible. The
Council outlined the following as
justification for requesting the
emergency modification of the 2010
black sea bass catch levels as follows:

e The Council provided the January
8, 2009, SSC meeting summary. The
summary document provides
information on the SSC discussion and
its justification for revising the 2010
ABC recommendation.

¢ The revision of the ABC
recommendation by the Council(s SSC
was unforeseen.

e The increased catch levels provided
by the revised ABC level can be
reasonably expected to alleviate
significant social and economic impacts
relative to the initial ABC
recommendation from the SSC.

The Regional Administrator has
reviewed the Council(s request for
temporary emergency rulemaking with
respect to section 305(c) of the
Magnuson Stevens Fishery Conservation
and Management Act (MSA) and NMFS
policy guidance for the use of
emergency rules (August 21, 1997; 62
FR 44421) and finds the Council(s
request meets both the criteria and
justifications for invoking the
emergency rulemaking provisions of the
MSA. Specifically, the SSC revision of
its previously recommended ABC was a
recent and unforeseen event. By this
emergency rulemaking, NMFS is
increasing the 2010 black sea bass TAC
and TAL, thereby relieving restrictions
imposed by the previous, lower catch
levels. Doing so will assist in preventing
significant direct economic loss for
fishery participants and associated
industries that would be subject to
lower commercial and recreational
harvest levels. An additional amount of
black sea bass landings will be set aside
for research activities, thereby
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permitting additional research to be
funded by black sea bass RSA in 2010.
Through this temporary emergency
rule, NMFS increases the 2010 black sea
bass TAC from 2.71 million 1b (1,229
mt) to 4.5 million 1b (2,041 mt),
consistent with the revised ABC
recommendation from the SSC. After

deducting discards from the TAG, the
TAL is increased from 2.3 million lb
(1,043 mt) to 3.7 million Ib (1,678 mt).
The Council expressed a desire that 3
percent of the increased TAL be set
aside for research, consistent with its
initial specification process that
occurred in August 2009. This results in

111,000 1b (50 mt) as the revised RSA.
The remaining 3,589,000 lb (1,628 mt) is
divided 49 percent for the revised
commercial fishery quota and 51
percent as the revised RHL. The
complete change to all specifications
resulting from this temporary
emergency rule are outlined in Table 1.

TABLE 1. TEMPORARY EMERGENCY RULE REVISED 2010 BLACK SEA BASS SPECIFICATIONS

Allowable Biological Discards Total Allowable Land- | Research Set-Aside Commercial Quota Recreational Harvest
Catch (ABC)/ Total Al- ings (TAL) (RSA) Limit (RHL)
lowable Catch (TAC)
Ib mt Ib mt
b mt Ib mt b mt Ib mt

Published at 74

FR 67978, De-

cember 22,

2009 2,710,000 1,229 410,000 186 2,300,000 2,252 69,000 1,093,190 456 1,137,810 516
Emergency Rule

Revisions 4,500,000 2,041 800,000 363 3,700,000 1,678 111,000 50 1,758,610 798 1,830,390 830
Classification implementation of the increased catch will ensure that the Council may make

The Administrator, Northeast Region,
NMFS, determined that this temporary
rule is consistent with the national
standards and other provisions of the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws. The rule may be
extended for a period of not more than
186 days as described under section
305(c)(3)(B) of the Magnuson-Stevens
Fishery Conservation Management Act.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
contrary to the public interest.

This emergency action is being
implemented to increase the 2010 black
sea bass allowable landings levels for
the commercial and recreational
fisheries, thereby alleviating restrictions
on both. The information to support the
increase through this action was not
available from the Council until January
15, 2010, and occurred as the result of
unforeseen circumstances. It could not
be foreseen that the Council would
request the SSC to revisit its 2010 ABC
recommendation from the catch levels
associated with the previously
implemented, more restrictive
measures. It was also unforeseen that
the SSC would increased its previously
recommended ABC level and that the
Council would request implementation
of the increase by emergency action.

Unnecessary economic harm and
negative social impacts will occur to
fishery participants and related
businesses if this action to increase
catch levels is not enacted as quickly as
possible. Notice and comment
rulemaking would significantly delay

levels and, given the seasonal
distribution of black sea bass, would
likely result in differential, higher
impacts to some individual states and
fishery participants that operate almost
exclusively in the first quarter. Such
impacts would undermine the intent of
this rule. These negative socio-economic
impacts may be alleviated or eliminated
by the more expedient implementation
of increased catch limits by NMFS
through this emergency rule.
Commercial fishing activities are
already underway for the 2010 fishing
season that opened on January 1, 2010.
Individual states are currently utilizing
very restrictive trip and possession
limits to ensure that the NMFS-
administered coastwide quota is
available for the entirety of the 2010
fishing year. These possession limits
cause fishery participants that
encounter black sea bass above and
beyond their permitted limits to discard
fish at sea, often with high mortality
rates among discarded animals. By
promulgating this emergency rule
without prior notice and the
opportunity for public comment, NMFS
will more quickly increase the 2010
commercial quota which will, in turn,
allow for less restrictive state-
administered trip and possession limits.
This will allow fishery participants to
convert potential at-sea discards into
landings and to maximize the economic
returns from their fishing operations.
Recreational fisheries %ave not yet
begun for 2010; however, the Council is
in the process of finalizing
recommended 2010 management
measures for submission to NMFS for
review and implementation. By
foregoing prior notice and the
opportunity for public comment, NMFS

use of the less restrictive, increased RHL
when crafting and analyzing potential
2010 black sea bass recreational
management measures. Were normal
notice-and-comment rulemaking
utilized to implement the increased
2010 black sea bass catch levels, it is
highly likely that additional rulemaking
would be necessary to liberalize
recreational management measures later
in the year following the
implementation of the increased RHL.
Following the implementation of this
emergency rule to increase the RHL,
only one notice-and-comment
rulemaking will be necessary to
establish the 2010 recreational
management measures in the spring of
2010.

The efficiencies gained by
promulgating recreational management
measures through one rulemaking are
significant and contribute to effective
joint management between state and
Federal management partners and
ensures the orderly prosecution of the
fishery. Many of the individual states
involved with management of black sea
bass recreational fisheries within their
state-water jurisdictions have complex
rulemaking processes, often involving
their respective legislatures or public
hearing processes. Were black sea bass
recreational management measures
revised through a second rulemaking
mid-year or later, comparable state
management measures would lag
behind measures for Federal waters.
This is an undesirable situation that
NMFS, the Council, and the individual
states have specifically sought to avoid
in recent years by jointly adopting
identical management measures for state
and Federal waters. In addition, many
recreational party and charter vessel
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operators book clients for trips well in
advance. These operators will benefit by
being able to better plan their operations
for the entirety of the fishing year under
the to-be established recreational
management measures as opposed to
having to develop business plans for
measures under both the existing and
increased catch levels that would
become effective later in the fishing year
were a second rulemaking necessary.

In addition, by implementing the
increase in 2010 TAL quickly, NMFS
will be able to increase the amount of
black sea bass set aside for research
from 69,000 Ib (31 mt) to 111,000 1b (50
mt). This additional 42,000 Ib (19 mt)
will permit additional research on black
sea bass to be conducted. A previously
approved RSA project to conduct a pot
survey of scup in hard bottom areas of
southern New England has been
awarded a NOAA Grant to conduct their
proposed scup research using RSA;
however, this project also proposed to
conduct simultaneous research on black
sea bass but was not awarded
authorization to do so because
insufficient pounds of black sea bass
RSA were available at the time of the
grant award. This action will make
available sufficient black sea bass RSA
for the black sea bass component of this
project to move forward. Timely
distribution of the additional RSA
pounds is necessary to ensure both the
research field work and RSA-
compensation fishing can occur during
the spring fishery. Delay of the
additional black sea bass RSA award by
notice-and-comment rulemaking would
likely jeopardize the completion of the
research. The researcher would likely
miss a substantial portion of the field
research, not have sufficient time to
generate research funding by the sale or
capture of the RSA pounds, or both.

NMFS has determined that increasing
the 2010 black sea bass TAC and TAL
by emergency action is consistent with
section 305(c) of the MSA and NMFS
guidance for application of emergency
rules. The revised TAC and TAL are
consistent with the best available
scientific information (i.e., the revised
SSC ABC recommendation), the
Summer Flounder, Scup, and Black Sea
Bass FMP, and present a low likelihood
that the black sea bass stock will
experience overfishing. Implementation
via emergency rule is expected to
substantially mitigate negative socio-
economic impacts to fishery
participants and associated businesses.
Negative socio-economic impacts would
continue or, in some components of the
2010 fisheries be more severe, if
implementation of the increased TAL

were delayed by normal notice-and-
comment rulemaking.

For the same reasons, the Assistant
Administrator for Fisheries, NOAA,
finds good cause pursuant to 5 U.S.C
553(d)(3) to waive the 30-day delayed
effective date required by 5 U.S.C.
553(d). Members of the public, fishing
and related industries, and the Council
expect NMFS to utilize the most
expedient rulemaking processes
possible to ensure that the revised 2010
black sea bass TAL is implemented as
quickly as possible to relieve fishery
restrictions.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This rule is exempt from the
procedures of the Regulatory Flexibility
Act because the rule is not subject to the
requirement to provide prior notice and
opportunity for public comment
pursuant to 5 USC 553 or any other law.

Dated: February 4, 2010.
Samuel D. Rauch III,

Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2010-2941 Filed 2—-9-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648-XU30

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock for American
Fisheries Act Catcher Vessels in the
Inshore Open Access Fishery in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock by American
Fisheries Act (AFA) trawl catcher
vessels participating in the inshore open
access fishery in the Bering Sea subarea
of the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the A
season allowance of the 2010 pollock
total allowable catch (TAC) allocated to
the inshore open access fishery in the
BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 5, 2010, through
1200 hrs, A.lL.t., June 10, 2010.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The A season allowance of the 2010
Bering Sea pollock TAC allocated to the
AFA inshore open access fishery in the
BSAIl is 2,762 metric tons (mt) as
established by the final 2009 and 2010
harvest specifications for groundfish in
the BSAI (74 FR 7359, February 17,
2009) and inseason adjustment (74 FR
68715, December 29, 2009). The actual
2010 Bering Sea subarea inshore
cooperative allocations, including the
inshore open access allocation, are
posted at http://
alaskafisheries.noaa.gov/
sustainablefisheries/afa/afa _sf.htm.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the A season allowance
of pollock TAC allocated to the AFA
inshore open access fishery, which is
catching pollock for processing by the
inshore component in the Bering Sea
subarea, will soon be reached.
Therefore, the Regional Administrator is
establishing the A season allowance of
pollock TAC as the directed fishing
allowance. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock by AFA
trawl catcher vessels participating in the
inshore open access fishery in the
Bering Sea subarea.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
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pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directing fishing for
pollock by AFA trawl catcher vessels
participating in the inshore open access
fishery in the Bering Sea subarea. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of February 4,
2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 5, 2010.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2010-2936 Filed 2—-5-10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 0910091344-9056—02]

RIN 0648-XU27

Fisheries of the Exclusive Economic

Zone Off Alaska; Pollock in Statistical
Area 630 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
630 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the A season allowance of the 2010 total
allowable catch (TAC) of pollock for
Statistical Area 630 in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 5, 2010, through
1200 hrs, A.lL.t., March 10, 2010.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allowance of the 2010
TAC of pollock in Statistical Area 630
of the GOA is 4,403 metric tons (mt) as
established by the final 2009 and 2010
harvest specifications for groundfish of
the GOA (74 FR 7333, February 17,
2009) and inseason adjustment (74 FR
68713, December 29, 2009).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the A season allowance
of the 2010 TAC of pollock in Statistical
Area 630 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 4,303 mt, and is
setting aside the remaining 100 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.

Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 630 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of pollock in
Statistical Area 630 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of February 3,
2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 4, 2010.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2010-2937 Filed 2-5-10; 11:15 am]
BILLING CODE 3510-22-S
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FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 109
[Notice 2010-01]

Coordinated Communications

AGENCY: Federal Election Commission.

ACTION: Supplemental Notice of
Proposed Rulemaking.

SUMMARY: The Federal Election
Commission is issuing a Supplemental
Notice of Proposed Rulemaking for the
Notice of Proposed Rulemaking on
Coordinated Communications published
on October 21, 2009, in order to elicit
comments addressing the impact of the
Supreme Court’s decision in Citizens
United v. FEC. The Commission is also
announcing a public hearing on the
proposed rules regarding coordinated
communications. No final decision has
been made by the Commission on the
issues presented in this rulemaking.

DATES: Comments must be received on
or before February 24, 2010. The hearing
will be held on Tuesday and
Wednesday, March 2 and 3, 2010 and
will begin at 10 a.m. Anyone wishing to
testify at the hearing must file written
comments by the due date and must
include a request to testify in the
written comments. Any person who
requested to testify in written comments
received by the Commission prior to the
deadline for the initial comment period
need not request to testify again.

ADDRESSES: All comments must be in
writing, addressed to Ms. Amy L.
Rothstein, Assistant General Counsel,
and submitted in either electronic,
facsimile or paper form. Commenters
are strongly encouraged to submit
comments electronically to ensure
timely receipt and consideration.
Electronic comments should be sent to
CoordinationShays3@fec.gov. If the
electronic comments include an
attachment, the attachment must be in
Adobe Acrobat (.pdf) or Microsoft Word
(.doc) format. Faxed comments should
be sent to (202) 219-3923, with paper
follow-up. Paper comments and paper

follow-up of faxed comments should be
sent to the Federal Election
Commission, 999 E Street, NW.,
Washington, DC 20463. All comments
must include the full name and postal
service address of the commenter or
they will not be considered. The
Commission will post comments on its
website after the comment period ends.
The hearing will be held in the
Commission’s ninth floor meeting room,
999 E Street, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy L. Rothstein, Assistant General
Counsel, Ms. Jessica Selinkoff, or Ms.
Joanna Waldstreicher, Attorneys, 999 E
Street, NW., Washington, DC 20463,
(202) 694—1650 or (800) 424—9530.

SUPPLEMENTARY INFORMATION: On
October 21, 2009, the Commission
published a Notice of Proposed
Rulemaking (“NPRM”) proposing
possible changes to the “coordinated
communication” regulations at 11 CFR
109.21 in response to the decision of the
Court of Appeals for the District of
Columbia Circuit in Shays v. FEC, 528
F.3d 914 (D.C. Cir. 2008) (“Shays III
Appeal”). See Notice of Proposed
Rulemaking on Coordinated
Communications, 74 FR 53893 (Oct. 21,
2009). The deadline for comments on
the NPRM was January 19, 2010. In the
NPRM, the Commission stated that it
would announce the date of a hearing at
a later date.

I. Extension of Comment Period

Two days after the close of the
NPRM’s comment period, on January
21, 2010, the Supreme Court issued its
decision in Citizens United v. FEC, No.
08-205 (U.S. Jan. 21, 2010), available at
http://www.fec.gov/law/litigation/
cu_sc08_opinion.pdf. Citizens United
may raise issues relevant to the
coordinated communications
rulemaking. Therefore, the Commission
is re-opening the comment period for
this rulemaking. The Commission seeks
additional comment as to the effect of
the Citizens United decision on the
proposed rules, issues, and questions
raised in the NPRM and in this
Supplemental Notice of Proposed
Rulemaking (“SNPRM”).? Comments are
due on or before February 24, 2010.

1The Commission is reevaluating a number of
other regulations in light of the Citizens United
decision and intends to begin a separate rulemaking
to address these other regulations. Commenters will

a. General Considerations

In response to Shays III Appeal, the
Commission’s NPRM proposed four
alternatives for revising the content
prong of the coordinated
communications test, three alternatives
for revising the conduct prong of the
coordinated communications test, two
alternative definitions of “promote,
support, attack, or oppose” (“PASO”),
and two safe harbors.

The Commission seeks comments on
the effect of the Citizens United decision
on the Commission’s proposals in the
NPRM. The Commission asks broadly
whether commenters believe Citizens
United affects any aspect of the
proposed rules and also asks specific
questions regarding certain aspects of
the proposed rules.

In concluding that “independent
expenditures, including those made by
corporations, do not give rise to
corruption or the appearance of
corruption,” the Court explained that
“‘[t]he absence of prearrangement and
coordination of an expenditure with the
candidate or his agent not only
undermines the value of the
expenditure to the candidate, but also
alleviates the danger that expenditures
will be given as a quid pro quo for
improper commitments from the
candidate.”” Citizens United, slip op. at
41-42 (quoting Buckley v. Valeo, 424
U.S. 1, 47 (1976)). Does this statement
suggest the need for a more robust
coordination rule because the presence
of prearrangement and coordination
may result in, or provide the
opportunity for, quid pro quo
corruption?

The Court further held that the
governmental interest in “[1Jaws that
burden political speech” is “limited to
quid pro quo corruption,” and that
“[ilngratiation and access, in any event,
are not corruption.” Citizens United, slip
op. at 43, 45. In light of these statements
in Citizens United, is one of the
governmental interests asserted in Shays
III-Appeal for a stricter coordinated
communications rule—i.e., to prevent
third-party sponsors of communications
from ingratiating themselves with
Federal candidates (528 F.3d at 925)—
still valid after Citizens United? Or, was
the Court’s holding limited to the
independent expenditures that were at

have an opportunity to address these other issues
at that time.
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issue in Citizens United? Given that
coordination was not at issue in Citizens
United, did the Court’s mention of
coordination suggest, in any way, that a
different governmental interest would
justify regulating non-party speech that
may be coordinated?

Now that Citizens United permits
additional entities, such as public
corporations and labor organizations, to
make independent expenditures, does
the proposed rule on coordinated
communications adequately address
those organizations?

b. Content Standards

The Commission seeks comment on
the effect, if any, of the Citizens United
decision on the proposed content
standards. What effect does the decision
have on the proposed Modified WRTL
content standard, including the
proposal’s “functional equivalent of
express advocacy” test? See, e.g., NPRM,
74 FR at 53902. Should any parts of 11
CFR 114.15 be included in such a test,
or is Section 114.15 simply inapplicable
after Citizens United? Does the
“functional equivalent of express
advocacy” standard still provide a
potentially useful coordinated
communications content standard to
address the Shays IlI-Appeal court’s
concerns? Should the Commission
devise alternative criteria for the
Modified WRTL content standard, or
does the Court’s discussion of the
Commission’s “two part, 11-factor
balancing test to implement WRTL’s
ruling” indicate a general disapproval of
such an approach? Citizens United, slip
op. at 18 (referring to FEC v. Wis. Right
to Life, Inc., 551 U.S. 449 (2007)
(“WRTL”)). Are any additional criteria
necessary at all, or should the
Commission simply rely on the
Modified WRTL standard as articulated
in the proposed rule text? Did the
Court’s application of the test to Hillary:
The Movie demonstrate that the Court’s
“functional equivalent of express
advocacy” standard is sufficiently
workable without further explanation?

Additionally, the Commission seeks
further comment on the examples given
in the NPRM—both those in the
proposed PASO definitions and those to
which the proposed PASO and
Modified WRTL content standards may
or may not apply—in light of Citizens
United. See Citizens United, slip op. at
3, 20-21, and 52-54; see also NPRM, 74
FR at 53903—04 and 53911-12. The
Commission also seeks comment on the
application of the proposed content
standard alternatives to the
communications at issue in Citizens
United. See Citizens United, slip op. at
3, 52—-54. What impact, if any, does the

Court’s conclusion that Hillary: The
Movie is “the functional equivalent of
express advocacy” have on the
Commission’s coordinated
communications rules and in particular
to the application of the “express
advocacy” content standard outside the
90/120-day windows? Does the analysis
change when the “functional equivalent
of express advocacy” is not being
applied to a communication in order to
strike down a speech prohibition, as in
Citizens United, but rather to restrict
certain speech, as in the proposed
coordination rules? See, e.g., Citizens
United, slip op. at 10 (“First
Amendment standards, however, ‘must
give the benefit of any doubt to
protecting rather than stifling speech’”)
(quoting WRTL, 551 U.S. at 469). Is
there anything in the opinion to suggest
that the Court intended its conclusion,
that Hillary: The Movie is “the
functional equivalent of express
advocacy” to apply only in limited
contexts?

Are the proposed PASO definitions
sufficiently clear and unambiguous so
as not to require “intricate case-by-case
determinations” or to require
prospective speakers to seek guidance
from the Commission as to whether
their proposed speech would be
coordinated? Id. at 12. Do Citizens
United and WRTL provide a
constitutional limit on the reach of the
proposed PASO standard? Are any
content standards broader than express
advocacy or its functional equivalent
permissible after Citizens United, or are
these the only standards that the Court
has concluded are sufficiently clear? In
light of the Supreme Court’s statements
that the PASO components “give the
person of ordinary intelligence a
reasonable opportunity to know what is
prohibited,” McConnell v. FEC, 540 U.S.
93, 170 n.64 (2003), and that any rule
must “eschew the open-ended rough-
and-tumble of factors,” Citizens United,
slip op. at 19 (quoting WRTL, 551 U.S.
at 469), should the Commission adopt a
PASO content standard without a
definition? In the absence of a
definition, would the rule provide
specific enough guidance to prospective
speakers? Would such a rule be
enforceable by the Commission?

More generally, how should the
Commission conduct investigations in
enforcement actions arising from
allegations of coordination? Does the
Court’s holding in Citizens United that
corporations have a First Amendment
right to make independent expenditures
raise concerns about investigating
potentially coordinated
communications that do not exist in
other contexts? Would investigations to

determine whether a communication is
independent or coordinated (and thus a
contribution), chill protected speech?
To avoid such a risk, should the
Commission require a heightened
standard (e.g., requiring more
particularity or specificity) in any
complaint alleging coordination before
opening an enforcement proceeding?
Should such a heightened complaint
standard be adopted with, or regardless
of, any revised content standard? Would
such a heightened complaint standard
impair the Commission’s ability to
investigate allegations of contributions
via coordination? Does anything in the
Act (particularly 2 U.S.C. 437g(a))
authorize or preclude the Commission
from adopting a heightened complaint
standard for coordination allegations? If
the Commission may not require a
heightened complaint standard for
coordination allegations, would that
then preclude the application of a
broader content standard? Why?

c. Safe Harbors

Additionally, the NPRM proposes safe
harbors that would exempt certain
communications sponsored by 501(c)(3)
organizations or candidates’ businesses
from being treated as coordinated.
NPRM, 74 FR at 53907-53910. Are these
proposed safe harbors consistent with
the Citizens United decision? See, e.g.,
slip op. at 24 (“Prohibited too, are
restrictions distinguishing among
different speakers, allowing speech by
some but not others.”). Should the
proposed safe harbors apply broadly
regardless of the types of entities
involved? For example, should there be
a safe harbor from the coordination
rules for any public communication in
which a candidate for Federal office
expresses or seeks support for any type
of organization, or for a position on a
public policy or legislative proposal
espoused (or opposed) by that
organization? Similarly, should the safe
harbor for commercial transactions
include any public communication in
which a candidate for Federal office
proposes any type of commercial
transaction, regardless of whether it is
for a business that the candidate owns
or operates, or whether the business
existed prior to the candidacy? Would
such safe harbors be overbroad or
undermine the efficacy of the rule?

d. Consequences of Court’s Media
Exemption Analysis

In Citizens United, the Court stated,
“There is no precedent supporting laws
that attempt to distinguish between
corporations which are deemed to be
exempt as media corporations and those
which are not,” and “[t]his differential
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treatment [between corporations with
and without media outlets] cannot be
squared with the First Amendment.”
Slip op. at 37. Does the Court’s analysis
of the media exemption affect the
proposed rule changes, or the
coordination rules generally? If so, how?

II. Notice of Hearing

The Commission announces that a
hearing will be held on Tuesday, March
2, 2010 and Wednesday, March 3, 2010
(see DATES and ADDRESSES, above). The
witnesses will be those individuals who
indicated in their timely comments,
whether to the NPRM published on
October 21, 2009 or to this notice, that
they wish to testify at the hearing.
Individuals who plan to attend and
require special assistance, such as sign
language interpretation or other
reasonable accommodations, should
contact the Commission Secretary’s
office at (202) 694—1040, at least 72
hours prior to the hearing date.

Dated: February 5, 2010.

On behalf of the Commission,

Matthew S. Petersen,

Chairman, Federal Election Commission.
[FR Doc. 2010-2973 Filed 2-9-10; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-1153; Airspace
Docket No. 09-ACE—-13]

Proposed Amendment of Class E
Airspace; Emmetsburg, IA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Emmetsburg,
IA. Additional controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Emmetsburg
Municipal Airport, Emmetsburg, IA.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rules (IFR) operations
for SIAPs at the airport.

DATES: 0901 UTC. Comments must be
received on or before March 29, 2010.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must

identify the docket number FAA-2009-
1153/Airspace Docket No. 09—ACE-13,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd, Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-1153/Airspace
Docket No. 09—ACE-13.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
“ADDRESSES” section for address and
phone number) between 9 a.m and 5
p-m., Monday through Friday, except

Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd, Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs
operations at Emmetsburg Municipal
Airport, Emmetsburg, IA. Controlled
airspace is needed for the safety and
management of IFR operations at the
airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
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safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace at
Emmetsburg Municipal Airport,
Emmetsburg, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Emmetsburg, IA [Amended]

Emmetsburg Municipal Airport, IA

(Lat. 43°06’07” N., long. 94°42"17” W.)
Emmetsburg NDB

(Lat. 43°06’04” N., long. 94°42726” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Emmetsburg Municipal Airport and
within 2.6 miles each side of the 128° bearing
from the Emmetsburg NDB extending from
the 6.5-mile radius to 7.4 miles southeast of
the airport, and within 3.8 miles each side of
the 316° bearing from the airport extending
from the 6.5-mile radius to 10.3 miles
northwest of the airport.
* * * * *

Issued in Fort Worth, TX on February 1,
2010.

Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-2925 Filed 2-9-10; 8:45 am]
BILLING CODE 4901-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-1154; Airspace
Docket No. 09-AGL-35]

Proposed Amendment of Class E
Airspace; Marion, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace in the Marion,
IL area. Additional controlled airspace
is necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Southern Illinois
Airport, Carbondale/Murphysboro, IL.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: 0901 UTC. Comments must be
received on or before March 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2009-
1154/Airspace Docket No. 09—AGL-35,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments

are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-1154/Airspace
Docket No. 09—AGL-35.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
“ADDRESSES” section for address and
phone number) between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking
202—267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface in the Marion, IL
airspace area, establishing controlled
airspace for SIAPs at Southern Illinois
Airport, Carbondale/Murphysboro, IL.
The addition of the RNAV (GPS) RWY
36R SIAP at Southern Illinois Airport
has created the need to extend Class E
airspace to the south of the current
airspace. Adjustment to the geographic
coordinates for Williamson County
Regional Airport, Marion, IL, also would
be made in accordance with the FAAs
National Aeronautical Charting Office.
Controlled airspace is needed for the
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safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace in the
Marion, IL area.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IL E5 Marion, IL [Amended]

Carbondale/Murphysboro, Southern Illinois

Airport, IL

(Lat. 37°46’41” N., long. 89°15’07” W.)
Marion, Williamson County Regional

Airport, IL

(Lat. 37°45"18” N., long. 89°00°40” W.)

That airspace extending upward from 700
feet above the surface bounded by a line
beginning at lat. 37°53°40” N., long. 88°4835”
W.; to lat. 37°56’25” N., long. 89°02'40” W_;
to lat. 37°58’45” N., long. 89°20°25” W.; to lat.
37°4725” N., long. 89°26’00” W.; to lat.
37°4210” N., long. 89°24’00” W.; to lat.
37°40746” N., long. 89°20"17” W.; to lat.
37°34’56” N., long. 89°20"25” W.; to lat.
37°34’48” N., long. 89°10"21” W.; to lat.
37°3705” N., long. 89°10"18” W.; to lat.
37°3250” N, long. 88°59’00” W.; to lat.
37°42735” N., long. 88°52’15” W.; to the point
of beginning.

Issued in Fort Worth, TX on February 1,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-2927 Filed 2-9-10; 8:45 am]
BILLING CODE 4901-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-1183; Airspace
Docket No. 09-ASW-38]

Proposed Amendment of Class E
Airspace; Osceola, AR

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Osceola, AR.
Decommissioning of the Osceola non-
directional beacon (NDB) at Osceola
Municipal Airport, Osceola, AR, has
made this action necessary for the safety
and management of Instrument Flight
Rules (IFR) operations at Osceola
Municipal Airport.

DATES: 0901 UTC. Comments must be
received on or before March 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2009—
1183/Airspace Docket No. 09—ASW-38,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd, Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-1183/Airspace
Docket No. 09—ASW-38.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
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air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
“ADDRESSES” section for address and
phone number) between 9 a.m and 5
p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd, Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by modifying Class E
airspace extending upward from 700
feet above the surface for standard
instrument approach procedures at
Osceola Municipal Airport, Osceola,
AR. Airspace reconfiguration is
necessary due to the decommissioning
of the Osceola NDB and the cancellation
of the NDB approach. Controlled
airspace is necessary for the safety and
management of IFR operations at the
airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Osceola
Municipal Airport, Osceola, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW AR E5 Osceola, AR [Amended]
Osceola Municipal Airport, AR
(Lat. 35°41°28” N., long. 90°00°36” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Osceola Municipal Airport.

Issued in Fort Worth, TX on February 1,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-2929 Filed 2—-9-10; 8:45 am|
BILLING CODE 4901-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-1155; Airspace
Docket No. 09-ACE—-14]

Proposed Amendment of Class E
Airspace; Mapleton, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Mapleton, IA.
Additional controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at James G. Whiting
Memorial Field Airport, Mapleton, IA.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rules (IFR) operations
for SIAPs at the airport.

DATES: 0901 UTC. Comments must be
received on or before March 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2009-
1155/Airspace Docket No. 09—ACE-14,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd, Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
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are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-1155/Airspace
Docket No. 09—ACE—-14.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
“ADDRESSES” section for address and
phone number) between 9 a.m and 5
p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd, Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs
operations at James G. Whiting
Memorial Field Airport, Mapleton, IA.
Controlled airspace is needed for the
safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9T, dated August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace at James
G. Whiting Memorial Field Airport,
Mapleton, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and

effective September 15, 2009, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Mapleton, IA [Amended]

Mapleton, James G. Whiting Memorial Field

Airport, IA

(Lat. 42°10°42” N., long. 95°47’37” W.)

Mapleton NDB

(Lat. 42°10°50”N., long. 95°47°41”W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of James G. Whiting Memorial Field
Airport and within 3.1 miles each side of the
030° bearing from the Mapleton NDB
extending from the 6.3-mile radius to 10
miles northeast of the airport, and within 4
miles each side of the 204° bearing from the
airport extending from the 6.3-mile radius to
10.3 miles southwest of the airport.

Issued in Fort Worth, TX on February 1,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-2930 Filed 2-9-10; 8:45 am]
BILLING CODE 4901-13-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 240

[Release No. 34-61414A; File No. S7-04—
10]

RIN 3235-AK54
Purchases of Certain Equity Securities
by the Issuer and Others; Correction

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule; correction.

SUMMARY: On January 29, 2010, at 75 FR
4713, the Securities and Exchange
Commission published in the Federal
Register a proposed rule, titled,
“Purchases of Certain Equity Securities
by the Issuer and Others.” The proposed
rule was published with an incorrect
Regulation Identifier Number (RIN).
This document corrects that error.

FOR FURTHER INFORMATION CONTACT: Joan
Collopy, (202) 551-5720.

Correction

In proposed rule FR Doc. 2010-1856,
beginning on page 4713 in the issue of
January 29, 2010, the RIN is corrected as
set forth above.

Dated: Dated: February 4, 2010.
Elizabeth E. Murphy,
Secretary.
[FR Doc. 2010-2856 Filed 2—9-10; 8:45 am]
BILLING CODE P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 258
[EPA-R08-RCRA-2009-0621; FRL-9110-4]
Determination to Approve Alternative
Final Cover Request for the Lake

County, MT Landfill; Opportunity for
Public Comment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The Environmental Protection
Agency, Region VIII, is making a
determination to approve an alternative
final cover for the Lake County landfill,
a municipal solid waste landfill
(MSWLF) owned and operated by Lake
County, Montana on the Confederated
Salish and Kootenai Tribes’ Flathead
Reservation in Montana. EPA is seeking
public comment on EPA’s
determination to approve Lake County’s
alternative final cover proposal.

DATES: Comments must be received on
or before March 12, 2010. If sufficient
public interest is expressed, EPA will
schedule and hold a public meeting. If
a public meeting is scheduled, the date,
time and location will be announced in
the Missoulian and the Char-Koosta
News. (If you are interested in attending
a public meeting, contact Stephanie
Wallace at (406) 457-5018).

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
RCRA-2009-0621 by one of the
following methods:

e Online: http://www.regulations.gov:
Follow the online instructions for
submitting comments.

e E-mail: wallace.stephanie@epa.gov.

e Fax:(406) 457-5055.

e Mail: Stephanie Wallace,
Environmental Protection Agency,
Region VIII, Montana Office, 10 West
15th Street, Suite 3200, Helena, MT
59626.

e Hand delivery: Environmental
Protection Agency, Region VIII,
Montana Office, 10 West 15th Street,
Suite 3200, Helena, MT 59626. Such
deliveries are only accepted during
normal hours of operation, which are
Monday through Friday from 8 a.m.
until 4:30 p.m.

Instructions: Direct your comments to
Docket ID No. EP-R08-RCRA—-2009—
0621. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or by e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA rather than going through http://
www.regulations.gov, your e-mail
address will be captured automatically
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any detects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information
may not be publicly available, e.g., CBI
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency
Region VIII, Montana Office, 10 W. 15th
Street, Suite 3200, Helena, Montana. A
complete public portion of the
administrative record for this
rulemaking is also available for review
at this location and at the Polson City
Library. The Environmental Protection
Agency Region VIII, Montana Office is
open from 8 a.m. to 4:30 p.m. Monday
through Friday, excluding legal
holidays, and is located in a secure
building. To review docket materials, it
is recommended that the public make
an appointment by calling the EPA
Montana Office at (406) 457—5000
during normal business hours. The
Polson City Library, located at 2 First
Avenue, Polson, MT (telephone (406)
883—8225) is open from 11 a.m. to 6

p.m., Monday through Friday and 11
a.m. to 4 p.m. Saturday.

FOR FURTHER INFORMATION CONTACT:
Stephanie Wallace, EPA Region VIII
Montana Office, 10 W. 15th Street, Suite
3200, Helena, MT 59626; telephone
number: (406) 457-5018; fax number
(406) 457-5055; e-mail address:
wallace.stephanie@epa.gov.

SUPPLEMENTARY INFORMATION:

Submitting Comments to EPA

1. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

¢ Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

2. Submitting Confidential Business
Information (CBI). Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so-marked
will not be disclosed, except in
accordance with procedures set forth in
40 CFR part 2.

3. Docket Copying Costs: Copying
arrangements will be made through the
EPA Montana Office and billed directly
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to the recipient. Copying costs may be
waived, depending on the total number
of pages copied.

If sufficient public interest is
expressed, EPA will hold a public
meeting. The location, date and time of
a meeting will be announced in the
Missoulian and the Char-Koosta News.

I. General Information

A. Background

Under sections 1008, 2002, 4004, and
4010 of the Resource Conservation and
Recovery Act of 1976 (RCRA), as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
EPA established revised minimum
Federal operating criteria for MSWLFs,
including landfill location restrictions,
operating standards, design standards
and requirements for ground water
monitoring, corrective action, closure
and post-closure care, and financial
assurance. Under RCRA section 4005(c),
States are required to develop permit
programs for facilities that may receive
household hazardous waste or waste
from conditionally exempt small
quantity generators, and EPA
determines whether the program is
adequate to ensure that facilities will
comply with the revised criteria.

The MSWLF criteria are at 40 Code of
Federal Regulations (CFR) part 258.
These regulations are self-implementing
and apply directly to owners and
operators of MSWLFs. For many of
these criteria, 40 CFR part 258 includes
a flexible performance standard as an
alternative to the self-implementing
regulation. The flexible standard is not
self-implementing, and use of the
alternative standard requires approval
by the Director of a State with an EPA-
approved program.

Because EPA’s approval of a State
program does not extend to Indian
country, owners and operators of
MSWLF units located in Indian country
cannot take advantage of the flexibilities
available to those facilities subject to an
approved State program. However, the
EPA has the authority under sections
2002, 4004, and 4010 of RCRA to
promulgate site-specific rules that may
provide for use of alternative standards
in Indian country. See Yankton Sioux
Tribe v. EPA, 950 F. Supp. 1471 (D.S.D.
1996); Backcountry Against Dumps v.
EPA, 100 F.3d. 147 (DC Cir. 1996). EPA
has developed draft guidance on
preparing a site-specific request to
provide flexibility to owners or
operators of MSWLFs in Indian country
(Site-Specific Flexibility Requests for
Municipal Solid Waste Landfills in
Indian country Draft Guidance,
EPA530-R—97-016, August 1997).

The regulation at 40 CFR 258.60(a)
establishes closure criteria for MSWLF
units that are designed to minimize
infiltration and erosion. The regulation
requires final cover systems to be
designed and constructed to:

(1) Have a permeability less than or
equal to the permeability of any bottom
liner system or natural sub-soils present,
or a permeability no greater than
1x10 —3 cm/sec, whichever is less, and

(2) Minimize infiltration through the
closed MSWLF by the use of an
infiltration layer that contains a
minimum of 18 inches of earthen
material, and

(3) Minimize erosion of the final cover
by the use of an erosion layer that
contains a minimum of 6 inches of
earthen material that is capable of
sustaining native plant growth.

The regulation at 40 CFR 258.60(b)
allows for variances from these
specified MSWLF closure criteria.
Specifically, the rule allows for the
Director of an approved State to approve
an alternative final cover design that
includes:

(1) An infiltration layer that achieves
an equivalent reduction in infiltration as
the infiltration layer specified in
paragraphs (a)(1) and (a)(2) of 40 CFR
258.60, and

(2) An erosion layer that provides
equivalent protection from wind and
water erosion as the erosion layer
specified in paragraph (a)(3) of 40 CFR
258.60.

B. Lake County’s Site-Specific Flexibility
Request

The Lake County landfill is a
municipal solid waste landfill owned
and operated by Lake County on the
Confederated Salish and Kootenai
Tribes’ Flathead Reservation in
Montana. The landfill site is
approximately 50 acres in size and
serves approximately 28,000 people in
Lake County. Most of the county,
including the landfill, lies within the
boundaries of the Flathead Reservation.
The landfill itself consists of a 30-acre
unlined waste footprint that was used as
the county’s municipal landfill
beginning in the 1960s. In the early
2000s the County built a transfer station
and converted the landfill to accept
inert and construction and demolition
waste only. Of the existing 30-acre
waste footprint, 14.6 acres were
previously closed and covered.

On July 11, 2007, Lake County
submitted a site-specific flexibility
application request to EPA and the
Confederated Salish and Kootenai
Tribes for the Lake County landfill. The
request seeks EPA approval for the use
of an alternative final cover that varies

from the final closure requirements of
40 CFR 258.60. This request would
apply to the 15.4 acres of the landfill
that have not been previously closed.

Between July 11, 2007, and January
22, 2009, Lake County made revisions to
its application request in response to
concerns raised by EPA and the
Confederated Salish and Kootenai
Tribes. EPA is basing its determination
and this proposed rule on the
application, dated July 11, 2007 and
March 17, 2008, and the January 22,
2009 amendments to that application.
The specific request for EPA approval of
Lake County’s application is discussed
below. As set forth in more detail below,
EPA is proposing to approve the request
and allow Lake County to install an
alternative final cover that meets the
criteria at 40 CFR 258.60(b).

Lake County is seeking EPA approval
to use an alternative final cover system
for 15.4 acres of its existing waste
footprint. Lake County proposes to
install a 5.5-feet-thick multi-layer cover
system comprised of the following from
bottom to top: An 18-inch intermediate
and gas vent layer, a 24-inch native sand
layer, an 18-inch imported silt
evapotranspiration layer, and a 6-inch
topsoil layer. Lake County has
demonstrated that the infiltration layer
achieves an equivalent reduction in
infiltration as the infiltration layer
specified in paragraphs (a)(1) and (a)(2)
of 40 CFR 258.60, and the erosion layer
provides equivalent protection from
wind and water erosion as the erosion
layer specified in paragraph (a)(3) of 40
CFR 258.60. On January 22, 2009, Lake
County submitted a “Construction
Quality Assurance & Control Plan” for
the closure project that specifies that
testing will be performed on each
component as it is installed. Testing
frequencies and standards during
construction are described in detail in
the “Construction Quality Assurance &
Control Plan.”

II. EPA’s Action

A. Determination To Approve Lake
County’s Site-Specific Flexibility
Request

After completing a review of Lake
County’s final site-specific flexibility
application request, dated July 11, 2007,
and the amendments to that application
dated March 17, 2008, and January 22,
2009, EPA is proposing to approve Lake
County’s site-specific flexibility request
to install an alternative final cover.

EPA is basing its determination on a
number of factors, including
unsaturated soil modeling, site-specific
climatic and soils data, and the results
of a pilot test of the viability of an
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evapotranspiration cover conducted at
the site by the County’s consultants, the
Desert Research Institute, and EPA. The
pilot test consisted of the construction
of two landfill cover test plots at the
Lake County landfill facility. One plot
used a landfill cover design with a
flexible membrane liner, and the other
plot used an evapotranspiration cover
design. The results of the pilot test
indicated that the evapotranspiration
cover will perform better than the
standard prescriptive cover in 40 CFR
258.60(a) in preventing the movement of
leachate through the system.

EPA considered certain issues
pertaining to the proposed alternative
final cover, including the need for
stringent quality assurance/quality
control during construction, such as
oversight throughout construction to
ensure soils for each layer of the cover
have the necessary physical properties
and are installed so as to perform as
designed.

In accordance with its application and
the “Construction Quality Assurance &
Control Plan,” Lake County has pledged
to provide the oversight required. EPA
is also requiring as part of its approval
of the final cover design, that Lake
County:

e Submit an Operations and
Maintenance Plan at 50% final design
that includes an inspection schedule (at
least quarterly) and remediation plan to
address any potential rodent damage,

¢ Achieve re-vegetation rates of
greater than 50% by the end of the first
season and a complete stand of native
grasses by the end of the third season,
and

¢ Place documentation demonstrating
compliance with the “Construction
Quality Assurance and Control Plan,” 40
CFR 258.60(a)(1), (2), and (3), and the
above requirements in the landfill
operating record.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this rule is
not of general applicability and
therefore is not a regulatory action
subject to review by the Office of
Management and Budget (OMB).

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)
because it applies to a particular facility
only.

Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or

to sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). Because this
rule will affect only a particular facility,
it will not significantly or uniquely
affect small governments, as specified in
section 203 of UMRA.

Because this rule will affect only a
particular facility, this proposed rule
does not have federalism implications.
It will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132,
“Federalism,” (64 FR 43255, August 10,
1999). Thus, Executive Order 13132
does not apply to this rule.

This rule is also not subject to
Executive Order 13045, “Protection of
Children From Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is EPA’s
conservative analysis of the potential
risks posed by Lake County’s proposal
and the controls and standards set forth
in the application.

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866.

As required by section 3 of Executive
Order 12988, “Civil Justice Reform,” (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct.

Executive Order 13175, entitled
“Consultation and Coordination With
Indian Tribal Governments,” (65 FR
67249, November 9, 2000), calls for EPA
to develop an accountable process to
ensure “meaningful and timely input by
Tribal officials in the development of
regulatory policies that have Tribal
implications.” EPA has concluded that
this action may have Tribal implications
because it is directly applicable to a
facility operating on the Confederated
Salish and Kootenai Tribes’ Flathead
Reservation. However, this
determination will neither impose
substantial direct compliance costs on
Tribal governments, nor preempt Tribal
law. This determination to approve Lake

County’s application will affect only the
operation of the County’s landfill.

EPA consulted with the Confederated
Salish and Kootenai Tribes early in the
process of making this determination to
approve the County’s alternative final
cover request so that the Tribes had the
opportunity to provide meaningful and
timely input. Between July 11, 2007 and
January 22, 2009, technical issues were
raised and addressed by both the Tribes
and EPA concerning Lake County’s
proposal. EPA’s consultation with the
Tribes culminated in a letter of July 15,
2009 from the Tribes, in which they
stated that they have no further issues
with the Lake County proposal. EPA
specifically solicits any additional
comment on this determination from
Tribal officials of the Confederated
Salish and Kootenai Tribes.

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless doing so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards, (e.g.,
materials specification, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standard bodies.
The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

The technical standards included in
the application were proposed by Lake
County. Given EPA’s obligations under
Executive Order 13175 (see above), the
Agency has, to the extent appropriate,
applied the standards established by the
County and accepted by the Tribes. In
addition, the Agency evaluated the
proposal’s design against the
engineering design and construction
criteria contained in the EPA draft
guidance document, “Water Balance
Covers for Waste Containment:
Principles and Practice (2009).”

Authority: Sections 1008, 2002, 4004, and
4010 of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6907, 6912, 6944, and
6949a. Temporary Delegation of Authority to
Promulgate Site-Specific Rules To Respond
to Requests for Flexibility From Owners/
Operators of Municipal Solid Waste Landfill
Facilities in Indian Country, October 14,
2009, Incorporation by Reference.

List of Subjects in 40 CFR Part 258

Environmental protection, Municipal
landfills, Reporting and recordkeeping
requirements, Waste treatment and
disposal.



6600

Federal Register/Vol. 75, No. 27/Wednesday, February 10, 2010/Proposed Rules

Dated: January 15, 2010.
Carol Rushin,
Acting Regional Administrator, Region VIII.

For the reasons stated in the
preamble, 40 CFR part 258 is proposed
to be amended as follows:

PART 258—CRITERIA FOR MUNICIPAL
SOLID WASTE LANDFILLS

1. The authority citation for part 258
continues to read as follows:

Authority: 33 U.S.C. 1345(d) and (e); 42
U.S.C. 6902(a), 6907, 6912(a), 6944, 6945(c)
and 6949a(c), 6981(a).

Subpart F—[Amended]

2. Add §258.62 to subpart F to read
as follows:

§258.62 Approval of site-specific flexibility
requests in Indian Country.

(a) Lake County Municipal Landfill
final cover requirements. Paragraph (a)
of this section applies to the Lake
County Landfill, a municipal solid
waste landfill owned and operated by
Lake County on the Confederated Salish
and Kootenai Tribes’ Flathead
Reservation in Montana. The alternative
final cover request submitted by Lake
County and dated July 11, 2007, and
amended March 17, 2008, and January
22,2009 is hereby incorporated into this
provision by this reference. The facility
owner and/or operator may close the
facility in accordance with this
application, including the following
activities more generally described as
follows:

(1) The owner and operator may
install an evapotranspiration system as
an alternative final cover for the 15.4
acre active area.

(2) The final cover system shall
consist of a 5.5 feet-thick multi-layer
cover system comprised, from bottom to
top, of an 18-inch intermediate and gas
vent layer, a 24-inch native sand layer,
an 18-inch imported silt layer and a 6-
inch topsoil layer, as well as seeding
and erosion control.

(3) The final cover system shall be
constructed to achieve an equivalent
reduction in infiltration as the
infiltration layer specified in
§258.60(a)(1) and (a)(2), and provide an
equivalent protection from wind and
water erosion as the erosion layer
specified in paragraph (a)(3) of this
section.

(4) In addition to meeting the
specifications of the Lake County
landfill “Alternative Cover” application
of May 2007, and the “Construction
Quality Assurance & Control Plan for
the Lake County Class II Landfill Unit
Landfill Closure Project” of January
2009, the owner and operator shall:

(i) At 50% final design, submit to EPA
for approval an Operations and
Maintenance Plan that includes an
inspection schedule (at least quarterly)
and remediation plan to address any
potential rodent damage to the final
cover; and

(ii) Achieve re-vegetation rates greater
than 50% by the end of the first season
and a complete stand of native grasses
by the end of the third season.

(5) The owner and operator shall
place documentation demonstrating
compliance with the provisions of this
Section in the operating record.

(6) All other applicable provisions of
40 CFR part 258 remain in effect.

(b) [Reserved]

[FR Doc. 2010-2794 Filed 2-9-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1087]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose
of this notice is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents, and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before May 11, 2010.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community is available for inspection at

the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1087, to Kevin
C. Long, Acting Chief, Engineering
Management Branch, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—2820,
or (e-mail) kevin.long@dhs.gov.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2820, or (e-mail)
kevin.long@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
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under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67
Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.
Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
ground
A Elevation in meters
(MSL)

Flooding source(s) Location of referenced elevation Communities affected

Effective Modified

Matanuska-Susitna Borough, Alaska, and Incorporated Areas

Susitna River ........cccocoveevneene Approximately 11 miles northwest of the intersection None +336 | Borough of Matanuska-
of Talkeetna Road and Comsat Road. Susitna.
Approximately 1,100 feet downstream of the con- None +355
fluence with the Chulitna River.
Talkeetna River .........cccc...... Approximately 900 feet downstream of the railroad None +348 | Borough of Matanuska-
bridge north of Talkeetna. Susitna.
Approximately 400 feet downstream of the confluence None +394
with Whiskey Slough.
Twister Creek ......ccccoceveveenen. Just downstream of South Talkeetna Road Spur ........ None +345 | Borough of Matanuska-
Susitna.
At the divergence from the Talkeetna River ................ None +381

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Borough of Matanuska-Susitna

Maps are available for inspection at 350 East Dahlia Avenue, Palmer, AK 99645.

Chicot County, Arkansas, and Incorporated Areas

Flooding effects of Caney Approximately 0.55 mile north of the intersection of None +110 | City of Eudora.
Bayou. Grant Street and Beouff Street.
Approximately 1,035 feet south of the intersection of None +110
Camille Street and Lee Street.
Macon Bayou ..........ccceeeeae Just upstream of Private Road ...........ccoccoeviiiiiinnceen. None +108 | City of Eudora.
Just upstream of Verser Road .........cccoceevveineniinennen. None +108

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Eudora
Maps are available for inspection at City Hall, 239 South Main Street, Eudora, AR 71640.

Conway County, Arkansas, and Incorporated Areas

Arkansas River ..........ccceeu... Approximately 1.0 mile downstream of State Highway None

9.

+295 ‘ Unincorporated Areas of
Conway County.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)
Effective Modified
Approximately 1.0 mile upstream of Lock & Dam #9 .. None +303
Caney CreeK .......cccoeveeenenne Approximately 1,300 feet downstream of the con- None +306 | Unincorporated Areas of
fluence with Park Creek. Conway County.
Approximately 0.6 mile upstream of State Highway 9 None +325
Cherokee Creek ........ccoceeeuene Just downstream of the Union Pacific Railroad ........... None +311 | Unincorporated Areas of
Conway County.
Just downstream of Green Lane ..........cccocceeeneiieennn. None +319
Point Remove Creek ............. At the confluence with the Arkansas River .................. None +299 | Unincorporated Areas of
Conway County.
Approximately 2.0 miles upstream of Old Cherokee None +301
Road.

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Conway County
Maps are available for inspection at 117 South Moose Street, Morrilton, AR 72110.

Desha County, Arkansas, and Incorporated Areas

Canal No. 18 ..o Approximately 1.0 mile downstream of the Missouri None +137 | Unincorporated Areas of
Pacific Railroad. Desha County.
Approximately 1,300 feet upstream of State Highway None +142
1.
Canal No. 19 ... Approximately 0.5 mile downstream of U.S. Highway None +157 | Unincorporated Areas of
165. Desha County.
Approximately 1,300 feet upstream of U.S. Highway None +157
165.
Ditch NO. 6 ....oooveiiiiiiiiiee Just upstream of Burnett Street ...........cccccoveeiiienienen. None +164 | Unincorporated Areas of
Desha County.
Just upstream of State Highway 159 ........ccccccevernennn. None +164
Little Bayou Macon ............... Approximately 556 feet upstream from the confluence None +137 | Unincorporated Areas of
with Canal No. 18. Desha County.
Approximately 2.0 miles upstream of State Highway 1 None +141
Just upstream of County Road 324 ..........cccccoevrieennn. None +141
Approximately 0.5 mile upstream of State Highway 4 None +142

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Desha County
Maps are available for inspection at 608 Robert Moore Avenue, Arkansas City, AR 71630.

Stephenson County, lllinois, and Incorporated Areas

Indian Creek .......ccccccevvuernenne. Approximately 0.61 mile above State Route 73 .......... +785 +782 | Unincorporated Areas of
Stephenson County.
Approximately 0.78 mile above State Route 73 .......... +785 +782
Pecatonica River .................. Approximately 1.2 mile below North Rock City Road .. None +749 | Village of Ridott.
Approximately 1.93 mile above North Rock City Road None +754
Pecatonica River ................... Approximately 0.43 mile below Route 75 (Stephenson +763 +762 | City of Freeport.

Street).
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)
Effective Modified
Approximately 4.0 miles above Route 26 .................... None +767
Pecatonica River ................... Approximately 1.61 mile above West McConnell Road +780 +779 | Unincorporated Areas of
Stephenson County.
lllinois/Wisconsin State boundary .........cccccooeriiiiiennns +785 +782
Yellow Creek ......cccocvevueennnne Approximately 400 feet downstream of Pearl City None +814 | Unincorporated Areas of
Road. Stephenson County.
Approximately 0.49 mile upstream of Pearl City Road None +815

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Freeport
Maps are available for inspection at City Hall, 230 West Stephenson Street, Freeport, IL 61032.
Unincorporated Areas of Stephenson County
Maps are available for inspection at the County Courthouse, 15 North Galena Avenue, Freeport, IL 61032.

Village of Ridott
Maps are available for inspection at the Village Hall, 200 East 3rd Street, Ridott, IL 61067.

Whiteside County, lllinois, and Incorporated Areas

French Creek .....c.ccccovevnenne. Approximately 3,100 feet downstream of Portland Av- None +623 | Unincorporated Areas of
enue. Whiteside County.
Approximately 1,700 feet downstream of Lyndon None +659
Road.
Interior Drainage ...........c...... Approximately at Wares Lake landward/east of the None +584 | Unincorporated Areas of
Fulton lllinois LFPP Levee and north of Melody Whiteside County.
Hills Street.
Approximately at Cattail Slough, west of State Route None +584
84/Waller Road.
Mississippi River ................... Approximately 0.6 mile downstream of Meredosia +586 +588 | Unincorporated Areas of
Road extended. Whiteside County.
Approximately 180 feet downstream of Garret Street +588 +589
extended.
Approximately 780 feet upstream of Lock and Dam +594 +593
No. 13.
Approximately 2.1 miles upstream of Lock and Dam +594 +593
No. 13.
Mississippi River .........ccc...... Approximately 920 feet upstream of Meredosia Road +587 +588 | Village of Albany.
extended.
Approximately 380 feet downstream of the confluence +588 +589
with Spring Creek.
Rock Creek ......cccoovvvviuennenne. Approximately 1,560 feet upstream of the confluence None +622 | Unincorporated Areas of
with French Creek. Whiteside County.
Approximately 750 feet upstream of Damen Road ex- None +636
tended.
Rock River ........cccccieviiienen. Approximately 1.6 mile downstream of State Route None +601 | City of Prophetstown.
78/Bishop Road.
Approximately 1.1 mile downstream of the confluence None +605
with Walker Slough.
Rock River ........ccccccvveveieenenn. Approximately 1,820 feet downstream of 12th Ave- None +630 | City of Rock Falls, City of
nue/Avenue G. Sterling.
Approximately 0.46 mile upstream of Government None +640
Dam.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Prophetstown

Maps are available for inspection at City Hall, 339 Washington Street, Prophetstown, IL 61277.

City of Rock Falls

Maps are available for inspection at City Hall, 603 West 10th Street, Rock Falls, IL 61071.

City of Sterling

Maps are available for inspection at City Hall, 212 3rd Avenue, Sterling, IL 61081.

Unincorporated Areas of Whiteside County

Maps are available for inspection at the County Courthouse, 200 East Knox Street, Morrison, IL 61270.

Village of Albany

Maps are available for inspection at the Village Hall, 101 North Lime Street, Albany, IL 61230.

Marion County, Kansas, and Incorporated Areas

Clear Creek ......ccccouveeecueeeenns At the confluence with Mud Creek .........ccceeeeveeennen.. None +1,319 | Unincorporated Areas of
Marion County.
Approximately 250 feet upstream of Cedar Street ...... None +1,319
Cottonwood River ................. Approximately 1,100 feet downstream of 5th Street .... None +1,272 | Unincorporated Areas of
Marion County.
Approximately 775 feet upstream of West Main Street None +1,316
Cottonwood River Tributary .. | Approximately 1,100 feet upstream of Upland Road ... None +1,307 | Unincorporated Areas of
Marion County.
Approximately 1,200 feet upstream of Tanglewood None +1,322
Street.
Doyle Creek .......ccoevvievnenne. Approximately 1.1 mile downstream of 105th Street ... None +1,272 | Unincorporated Areas of
Marion County.
Approximately 0.7 mile upstream of Maple Street ....... None +1,367
Mud Creek ......cocevvvrciveiinenans Approximately 1,000 feet upstream of the confluence None +1,316 | Unincorporated Areas of
with Cottonwood Creek. Marion County, City of
Marion.
Approximately 1,200 feet upstream of the confluence None +1,319
with Clear Creek.
Old Mud Creek Channel ....... Approximately 1,100 feet downstream of Commercial +1,303 +1,299 | Unincorporated Areas of
Street. Marion County, City of
Marion.
Approximately 1.6 mile upstream of Main Street ......... None +1,300
Old Mud Creek Channel Trib- | At the confluence with Old Mud Creek Channel .......... +1,303 +1,299 | City of Marion.
utary.
At West Santa Fe Street .......ccccoevvevveeeeeiiccciieee e +1,303 +1,304
Prairie Creek ......ccccooeveeueennn. At the confluence with Doyle Creek None +1,356 | Unincorporated Areas of
Marion County.
Approximately 0.7 mile upstream of Old Mill Road ..... None +1,390
Spring Creek ......ccccevvvienene At Peabody Street ..o None +1,368 | Unincorporated Areas of
Marion County.
Approximately 1,325 feet upstream of 70th Street ...... None +1,377
Tributary to Cottonwood Approximately 1,375 feet downstream of West Main +1,304 +1,299 | City of Marion.
River. Street.
Approximately 75 feet downstream of West Main +1,304 +1,299
Street.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
ground
A Elevation in meters
(MSL)

Effective Modified

Communities affected

City of Marion

ADDRESSES

Maps are available for inspection at City Hall, 208 East Sante Fe Street, Marion, KS 66861.

Unincorporated Areas of Marion County
Maps are available for inspection at the County Courthouse, 200 South 3rd Street, Marion, KS 66861.

Shawnee County, Kansas, and Incorporated Areas

Butcher Creek ......ccccvvenneee.

Colly Creek ....coovvrvenireeicnns

Cross Creek .....cccoveveeeveeeenns

Deer CreeK .....cccevvveecuveeeennnen..

Elevation Tributary ................

Indian Hills Tributary .............

Shunganunga Creek .............

Soldier Creek .....ccoveeevereennes

South Branch Shunganunga
Creek.

Southeast Branch Elevation
Creek.

Southwest Branch Elevation
Creek.

Wanamaker Main Branch .....

Wanamaker Northeast
Branch.

West Fork Butcher Creek .....

Just upstream of Interstate 470 .........ccocceeviieneiiiieennn.

Approximately 1,565 feet upstream of SE 45th Street
At the confluence with South Branch Shunganunga
Creek.

Approximately 300 feet upstream of SW Gage Boule-
vard.
At the confluence with Kansas Creek ..........ccccevueeneee.

Approximately 0.6 mile upstream of U.S. Route 24 ....
At the confluence with Shunganunga Creek ................

Approximately 100 feet downstream of SE 45th Street

At the confluence with Shunganunga Creek ................

At the confluence with Southwest Branch Elevation
Creek.

At the confluence with Shunganunga Creek ................

Approximately 580 feet upstream of SW Urish Road ..
At the confluence with the Kansas River ....................

Approximately 280 feet upstream of Indian Hills Road
At the confluence with the Kansas River .....................

Approximately 0.6 mile upstream of NW Menoken
Road.
At the confluence with Shunganunga Creek ................

Approximately 250 feet upstream of Burlingame Road
At the confluence with Elevation Tributary ...................

Approximately 0.7 mile upstream of SW Wanamaker
Road.
At the confluence with Elevation Tributary ...................

Approximately 0.5 mile upstream of SW 41st Street ...
At the confluence with Kansas River ..........ccccccceeennee.

Approximately 300 feet upstream of SW Robinson
Avenue.
At the confluence with Wanamaker Main Branch ........

Approximately 0.4 mile upstream of SW Robinson Av-
enue.

At the confluence with Butcher Creek ..........ccccceoeeeneee.

Approximately 1,250 feet upstream of SE 45th Street

None +977
None +994
None +952
None +988
+918 +919
+930 +932
+878 +882
None +967
None +976
None +986
None +958
None +998
+874 +873
None +1,013
None +880
None +901
+914 +917
None +953
None +986
None +1,031
None +986
None +1,031
None +885
None +956
None +937
None +947
+944 +943
None +1,000

City of Topeka, Unincor-
porated Areas of Shaw-
nee County.

City of Topeka, Unincor-
porated Areas of Shaw-
nee County.

City of Rossville, Unincor-
porated Areas of Shaw-
nee County.

City of Topeka, Unincor-
porated Areas of Shaw-
nee County.

City of Topeka.

City of Topeka, Unincor-
porated Areas of Shaw-
nee County.

Unincorporated Areas of
Shawnee County, City of
Topeka.

Unincorporated Areas of
Shawnee County, City of
Topeka.

City of Topeka, Unincor-
porated Areas of Shaw-
nee County.

City of Topeka, Unincor-
porated Areas of Shaw-
nee County.

City of Topeka.

Unincorporated Areas of
Shawnee County, City of
Topeka.

City of Topeka.

City of Topeka.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Rossville

Maps are available for inspection at City Hall, 438 Main Street, Rossville, KS 66533.

City of Topeka

Maps are available for inspection at the Engineering Division, 620 Southeast Madison Street, Topeka, KS 66603.

Unincorporated Areas of Shawnee County
Maps are available for inspection at the County Engineer’s Office, 1515 Northwest Saline Street, Topeka, KS 66618.

Lowndes County, Mississippi, and Incorporated Areas

Tombigbee River ................... Approximately 3.3 miles downstream of the con- +154 +155 | Unincorporated Areas of
fluence with James Creek. Lowndes County, City of
Columbus.
Approximately 1.4 mile downstream of State Highway +177 +178
50.
Tombigbee River Split Flow .. | Approximately 2.3 miles downstream of the con- None +166 | Unincorporated Areas of
fluence with Moore Creek. Lowndes County, City of
Columbus.
Approximately 1.2 mile upstream of the confluence None +168
with Moore Creek.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Columbus
Maps are available for inspection at City Hall, 523 Main Street, Columbus, MS 39701.

Unincorporated Areas of Lowndes County
Maps are available for inspection at the County Courthouse, 505 2nd Avenue North, Columbus, MS 39701.

Andrew County, Missouri, and Incorporated Areas

Missouri River ........ccccccoveeeee Approximately 1,250 feet upstream of the Buchanan *821 +825 | Unincorporated Areas of
County boundary. Andrew County, City of
Amazonia.
Approximately 1,200 feet downstream of the *831 +833
Doniphan County boundary.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Amazonia

Maps are available for inspection at 441 Spring Street, Amazonia, MO 64421.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

Unincorporated Areas of Andrew County
Maps are available for inspection at 410 Court Street, Savannah, MO 64485.

Cooper County, Missouri, and Incorporated Areas

Missouri River .......ccccceeueeen. Approximately 1,500 feet downstream of the Moniteau None +587 | Unincorporated Areas of
County boundary. Cooper County, City of
Boonville.
Approximately 2,500 feet downstream of the Saline None +610
County boundary.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Boonville

Maps are available for inspection at 1200 Locust Street, Boonville, MO 65233.

Unincorporated Areas of Cooper County
Maps are available for inspection at 200 Main Street, Room 4, Boonville, MO 65233.

Moniteau County, Missouri, and Incorporated Areas

Missouri River ..o Approximately 3,000 feet upstream of the Cole Coun- +573 +574 | Unincorporated Areas of
ty boundary. Moniteau County, City of
Lupus.
Approximately 375 feet downstream of the Cooper +588 +587
County boundary.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Lupus

Maps are available for inspection at 3750 Main Street, Lupus, MO 65046.

Unincorporated Areas of Moniteau County

Maps are available for inspection at 200 East Main Street, Room 103, California, MO 65018.

Ray County, Missouri, and Incorporated Areas

Crooked River .......cccceeeeeuenne Approximately 2,700 feet downstream of State High- +697 +692 | Unincorporated Areas of
way 10. Ray County.
Approximately 10,500 feet upstream of State Highway +698 +697
10.
Fire Branch Crooked River ... | Approximately 1,125 feet upstream of West 196th +820 +818 | Unincorporated Areas of
Street. Ray County.
Approximately 2,450 feet upstream of West 196th +830 +828
Street.
Fishing River .........cccceeeeen. Approximately 100 feet downstream of West 60th +717 +713 | Unincorporated Areas of
Street. Ray County, City of
Orrick.
Approximately 3,500 feet upstream of West 88th +723 +721
Street.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)
Effective Modified
Keeney CreeK ......ccccceveenenne. Approximately 2,350 feet upstream of the confluence +714 +712 | Unincorporated Areas of
with the Fishing River. Ray County, City of
Orrick.
Approximately 3,000 feet upstream of West 73rd +739 +740
Street.
Missouri River .......c.cccceeueeee. Approximately 700 feet downstream of the Lafayette +692 +689 | City of Camden, City of
County boundary. Hardin, City of Henrietta,
Unincorporated Areas of
Ray County.
At Clay County boundary .......c.cccocceerienieenieenecneeenen +723 +717
Tributary B ..o Approximately 7,500 feet upstream of Bollinger Road +784 +786 | Unincorporated Areas of
Ray County.
Approximately 10,000 feet downstream of State High- +787 +789
way V.
West Fork Crooked River ..... Approximately 1,000 feet downstream of State High- None +729 | City of Richmond.
way 13.
Approximately 400 feet upstream of State Highway 13 None +733

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Camden

Maps are available for inspection at 105 Walnut Street, Camden, MO 64017.

City of Hardin

Maps are available for inspection at 100 East Main Street, Hardin, MO 64035.

City of Henrietta

Maps are available for inspection at 406 Main Street, Henrietta, MO 64036.

City of Orrick

Maps are available for inspection at 107 Kirkham Street, Orrick, MO 64077.

City of Richmond

Maps are available for inspection at 205 Summit Street, Richmond, MO 64085.

Unincorporated Areas of Ray County

Maps are available for inspection at 100 West Main Street, Richmond, MO 64085.

Stutsman County, North Dakota, and Incorporated Areas

Spiritwood Lake .........ccccoeueee Approximately 124 feet upstream of 4713 Street SE .. +1,451 +1,448 | City of Spiritwood Lake
City, Unincorporated
Areas of Stutsman
County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Spiritwood Lake City
Maps are available for inspection at P.O. Box 642, Spiritwood Lake, ND 58402.
Unincorporated Areas of Stutsman County
Maps are available for inspection at 511 2nd Avenue Southeast, Jamestown, ND 58401.
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* Elevation in feet (NGVD)
+ Elevation in feet

(NAVD)

# Depth in feet above

Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters

(MSL)

Effective Modified

Dawson County, Nebraska, and Incorporated Areas

North Channel Platte River ... | Approximately 1.2 mile downstream of Cottonwood +2,549 +2,548 | City of Gothenburg.
Drive.

Just upstream of 1-80 .......cceecvveiviiiiee e +2,566 +2,566

Platte River ........cccoovvieennen. Approximately 0.6 mile downstream of Plum Creek +2,380 +2,381 | City of Gothenburg, City of
Parkway. Lexington, Unincor-

porated Areas of Daw-
son County.
Approximately 2.2 miles upstream of Plum Creek +2,399 +2,398
Parkway.
Approximately 1.6 mile downstream of State Highway +2,551 +2,550
47.
Approximately 2.2 miles upstream of State Highway +2,573 +2,572
47.

Spring Creek ......ccccoeeveeenenne Between 0.5 mile north of Road 758 and 0.4 mile #1 #0 | City of Lexington, Unincor-
south of Prospect Road and between Road 431 porated Areas of Daw-
and Road 437. son County.

Between 0.5 mile north of Road 758 and 0.4 mile #2 #0
south of Prospect Road and between Road 431
and Road 437.

Between 0.5 mile north of Road 758 and 0.4 mile None #1
south of Prospect Road and between Road 431
and Road 437.

Between 0.5 mile north of Road 758 and 0.4 mile #2 #1
south of Prospect Road and between Road 431
and Road 437.

Between 0.5 mile north of Road 758 and 0.4 mile None #2
south of Prospect Road and between Road 431
and Road 437.

Between 0.5 mile north of Road 758 and 0.4 mile #1 #2
south of Prospect Road and between Road 431
and Road 437.

Between 0.5 mile north of Road 758 and 0.4 mile None #3
south of Prospect Road and between 0.4 mile east
of Road 431 and 500 feet west of Road 432.

Between 600 feet north of West 17th Street and 300 #1 #3
feet south of West 17th Street and between North
Washington Street and North Monroe Street.

Between 1,000 feet north of Road 755 and 250 feet #2 #3
south of Road 755 and between Road 435 and
1,300 feet east of Road 435.

* National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Gothenburg

Maps are available for inspection at 409 9th Street, Gothenburg, NE 69138.

City of Lexington

Maps are available for inspection at 406 East 7th Street, Lexington, NE 68850.

Unincorporated Areas of Dawson County

Maps are available for inspection at 700 North Washington Street, Lexington, NE 68850.

Otoe County, Nebraska, and Incorporated Areas

Missouri River ..........ccceeenee. At easternmost tip of Otoe County limits ..................... +913 +914 | Unincorporated Areas of
Otoe County, City of Ne-
braska City.

At State Highway 2/Burlington Northern Railroad ........ +930 +931
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

At Everett Lane extended ..........cocccviveeeiiiiiiiinieee e, +940 +943

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Nebraska City
Maps are available for inspection at 1409 Central Avenue, Nebraska City, NE 68410.
Unincorporated Areas of Otoe County
Maps are available for inspection at the County Courthouse, 1021 Central Avenue, Nebraska City, NE 68410.

Sullivan County, New York (All Jurisdictions)

Beaver Kill .......cccoviiieeinne Approximately 1.5 mile downstream of Old State None +1,257 | Town of Rockland.
Route 17.
At the confluence with Willowemoc Creek ................... +1,276 +1,274
Callicoon Creek-East Branch | At the confluence with the Delaware River .................. +756 +758 | Town of Delaware, Village
Callicoon Creek. of Jeffersonville.
Approximately 50 feet upstream of Jefferson Lake +1,068 +1,066
Dam.
Cattail Brook ........cccceveeeeenne At the confluence with Willowemoc Creek ................... +1,420 +1,418 | Town of Rockland.
Approximately 1,324 feet upstream of Shandelee None +1,522
Road.
Delaware River ..........cccc....... At the Delaware County boundary ..........ccccceeveerenenen. +487 +490 | Town of Fremont, Town of
Cochecton, Town of
Delaware, Town of High-
land, Town of
Lumberland, Town of
Tusten.
At the Orange County boundary .........ccccceeeeneerienennen. +840 +842
Lake Jefferson ........ccccceeeeee Approximately 1,000 feet upstream of Lake Jefferson None +1,086 | Town of Delaware, Town
Dam. of Bethel, Town of
Callicoon.
Approximately 0.9 mile upstream of Lake Jefferson None +1,086
Dam.
Middle Mongaup River .......... At the confluence with the Mongaup River .................. None +1,143 | Town of Bethel.
Approximately 1.3 mile upstream of Strong Road ....... None +1,223
Mongaup River (Swinging Approximately 0.7 mile downstream of State Route None +1,075 | Town of Bethel.
Bridge Reservoir). 17B.
Approximately 1.2 mile upstream of Coopers Corner None +1,143
Road.
Neversink River ..........cccoc.e.... Approximately 1.5 mile upstream of State Highway 17 None +1,090 | Town of Fallsburg.
Approximately 3.0 miles upstream of State Highway None +1,095
17.
Sprague Brook ...........ccc..... At the confluence with Willowemoc Creek ................... +1,509 +1,511 | Town of Rockland.
Approximately 480 feet upstream of the confluence +1,510 +1,511
with Willowemoc Creek.
Stewart Brook .........c.cceeeeeienne At the confluence with Willowemoc Creek ................... +1,289 +1,288 | Town of Rockland.
Approximately 1.6 mile upstream of Gulf Road ........... +1,393 +1,392
Willowemoc Creek ................ At the confluence with Beaver Kill ...........ccccoecveiinnnne. +1,277 +1,274 | Town of Rockland.
Approximately 135 feet downstream of Hunter Lake None +1,647
Road.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above
Flooding source(s) Location of referenced elevation ground Communities affected
A Elevation in meters
(MSL)

Effective Modified

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.
ADDRESSES
Town of Bethel
Maps are available for inspection at the Town Hall, 3454 Route 55, Bethel, NY 12786.
Town of Callicoon
Maps are available for inspection at the Callicoon Town Hall, 19 Legion Street, Jeffersonville, NY 12748.
Town of Cochecton
Maps are available for inspection at the Town Clerk’s Office, 111 Bernas Road, Cochecton, NY 12726.
Town of Delaware
Maps are available for inspection at the Delaware Town Hall, 104 Main Street, Hortonville, NY 12745.
Town of Fallsburg
Maps are available for inspection at the Fallsburg Code Enforcement Office, 5250 Main Street, South Fallsburg, NY 12779.
Town of Fremont
Maps are available for inspection at the Fremont Town Clerk’s Office, 895 County Road 94, Hankins, NY 12741.
Town of Highland
Maps are available for inspection at the Highland Town Hall, 4 Proctor Road, Eldred, NY 12732.
Town of Lumberland
Maps are available for inspection at the Lumberland Municipal Offices, 1054 Proctor Road, Glen Spey, NY 12737.
Town of Rockland
Maps are available for inspection at the Rockland Town Hall, 95 Main Street, Livingston Manor, NY 12758.
Town of Tusten
Maps are available for inspection at the Tusten Town Hall, 210 Bridge Street, Narrowsburg, NY 12764.
Village of Jeffersonville
Maps are available for inspection at the Village Hall, 17 Center Street, Jeffersonville, NY 12748.

Richland County, Ohio, and Incorporated Areas

Clear Fork Mohican River ..... 0.72 mile above Benedict Road .........ccccceeeviviieeeennnnn, None +1,062 | Unincorporated Areas of
Richland County.

0.09 mile above State Route 95 .........ccccevviiiiiiieennn. None +1,068
Clear Fork Mohican River ..... 0.95 mile below Main Street ..........ccoceeeeeee None +1,161 | Village of Lexington.
0.23 mile above Lexington Ontario Road .................... None +1,178

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Richland County

Maps are available for inspection at 1495 West Longview Avenue, Mansfield, OH 44906.

Village of Lexington

Maps are available for inspection at 44 Main Street, Lexington, OH 44904.

McCormick County, South Carolina, and Incorporated Areas

Clark Hill Reservoir/Lake Entire shoreline (within county) .........cccooiiiiiniiiiens None +339 | Unincorporated Areas of
Thurmond. McCormick County,
Town of Parksville.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet above

A Elevation in meters

ground Communities affected

(MSL)

Effective

Modified

Town of Parksville

ADDRESSES

Maps are available for inspection at the County Administrator’s Office, 362 Airport Road, McCormick, SC 29835.

Unincorporated Areas of McCormick County

Maps are available for inspection at the County Administrator’s Office, 362 Airport Road, McCormick, SC 29835.

Polk County, Wisconsin, and Incorporated Areas

Big Butternut Lake Entire shoreline

Clam Falls Flowage Entire shoreline

Largon Lake Entire shoreline

Little Butternut Lake Entire shoreline

Sand Lake Entire shoreline

White Ash Lake Entire shoreline

None

None
None

None

None

None

+1216 | Unincorporated Areas of
Polk County, Village of
Luck.

Unincorporated Areas of
Polk County.

Unincorporated Areas of
Polk County.

Unincorporated Areas of
Polk County, Village of
Luck.

Unincorporated Areas of
Polk County.

Unincorporated Areas of
Polk County.

+1030

+1247

+1210

+1124

+1123

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for

exact locations of all BFEs to be changed.

Send comments to Kevin C. Long, Acting Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street SW., Washington, DC 20472.

Village of Luck

ADDRESSES

Maps are available for inspection at 401 Main Street, Luck, WI 54853.

Unincorporated Areas of Polk County

Maps are available for inspection at Government Center, 100 Polk County Plaza, Balsam Lake, WI 54810.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Sandra K. Knight,

Deputy Assistant Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2010-2920 Filed 2—-9-10; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 10-141; MB Docket No. 09-179; RM—
11568]

FM Table of Allotments, Chester,
Georgia

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: The Audio Division dismisses
a Petition for Rule Making filed by
Georgia Eagle Broadcasting, Inc.,
requesting the allotment of Channel
244A at Chester, Georgia, as its first
local transmission service. It is the
Commission’s policy to refrain from
making a new allotment or reservation
to a community absent an expression of
interest.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-179, adopted January 27, 2010, and
released January 29, 2010. The full text

of this Commission document is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Room CY-A257), 445 12th Street, SW.,
Washington, DC.

This document is not subject to the
Congressional Review Act. (The
Commission, is, therefore, not required
to submit a copy of this Report and
Order to GAO, pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A) because the proposed rule
was dismissed).

The complete text of this decision
may also be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW, Room CY-B402, Washington, DC
20554, 800-378-3160 or via the
company’s website, http://
www.bcpiweb.com.
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This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden ”for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 does not apply
to this proceeding.

Pursuant to sections 1.415 and 1.419
of the Commission’s rules, 47 CFR §§
1.415, 1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comment may
be filed using: (1) the Commission’s
Electronic Comment Filing System
(ECFS), (2) the Federal Government’s
eRulemaking Portal, or (3) by filing
paper copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1988).

Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
www.fcc.gov/cgb/ecfs/ or the Federal
eRulemaking Portal: http://
www.regulations.gov. For submitting
comments, filers should follow the
instructions provided on the website.

For ECFS filer, if multiple docket or
rulemaking numbers appear in the
caption of this proceeding, filer must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e—mail. To get filing
instructions, filers should send an e—
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, “get form.” A sample form and
directions will be sent in response.

For Paper Filers: Parties who choose
to file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rule making number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first—class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). All filings must be addressed to

the Commission’s Secretary, Office of
the Secretary, Federal Communications
Commission.

e The Commission’s contractor will
receive hand—delivered or messenger—
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE, Suite 110,
Washington, DC 20002. The filing hours

at this location are 8:00 a.m. to 7:00 p.m.

All hand deliveries must be held
together with rubber bands or fasteners.
Any envelope must be disposed of
before entering the building.

o Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first—class,
Express, and Priority mail must be
addressed to 445 12th Street, SW,
Washington, DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e—-mail to fcc504@fcc.gov or call
the Consumer & Government Affairs
Bureau at 202—418-0530 (voice) , 202—
418-0432 (tty).

List of Subjects in 47 CFR Part 73

Federal Communications Commission.
John A. Karousos,

Assistant Chief,

Audio Division,

Media Bureau.

[FR Doc. 2010-2857 Filed 2—9-10; 8:45 am]
BILLING CODE 6712-01-S

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R4-ES-2008-0104]
[MO 92210-0-0009-B4]

[RIN 1018-AU88]

Endangered and Threatened Wildlife
and Plants; Listing with Designation of
Critical Habitat for the Georgia Pigtoe
Mussel, Interrupted Rocksnail, and
Rough Hornsnail

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period, availability of draft
economic analysis, amended required
determinations, and announcement of
public hearing.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the

availability of the draft economic
analysis for the proposed designation of
critical habitat for 3 mollusks, Georgia
pigtoe mussel (Pleurobema
hanleyianum), interrupted rocksnail
(Leptoxis foremani), and rough
hornsnail (Pleurocera foremani), under
the Endangered Species Act of 1973, as
amended (Act). We also announce the
availability of a draft economic analysis
(DEA) and an amended required
determinations section of the proposal.
We are reopening the comment period
for an additional 30 days to allow all
interested parties an opportunity to
comment simultaneously on the
proposed listing and designation of
critical habitat for the 3 mollusks, the
associated DEA, and the amended
required determinations section.
Comments previously submitted need
not be resubmitted and will be fully
considered in preparation of the final
rule. We also announce a public
hearing; the public is invited to review
and comment on any of the above
actions associated with the proposed
listing and critical habitat designation at
the public hearing or in writing.

DATES: Written Comments: We will
consider public comments received or
postmarked on or before March 12,
2010.

Public Hearing: We will hold a public
hearing from 7 to 10 p.m. Central Time,
on Tuesday, March 2, 2010, on the
campus of Auburn University
Montgomery, 7440 East Drive,
Montgomery, Alabama, at the Taylor
Center in conference room 223.

Maps of the critical habitat units and
information on the species will be
available for public review at the
hearing location for 1 hour prior to the
public hearing (6 to 7 p.m.).
ADDRESSES: Written Comments: You
may submit comments by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS-R4-ES-2008-0104.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R4-
ES-2008-0104; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

Public Hearing: We will hold the
public hearing on March 2, 2010 at 7
p.m. Central Time, at the campus of
Auburn University Montgomery, Taylor
Center-conference room 223, 7440 East
Drive, Montgomery, Alabama. We will
post all comments and the public
hearing transcript on http://
www.regulations.gov. This generally
means that we will post any personal
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information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Stephen Ricks, Field Supervisor,
Mississippi Fish and Wildlife Office at
6578 Dogwood View Parkway, Jackson,
MS 39213; by telephone (601-321-1122);
or by facsimile (601-965-4340). Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 800-
877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We will accept written comments and
information during this reopened
comment period on the proposed listing
and designation of critical habitat for
Georgia pigtoe mussel, interrupted
rocksnail, and rough hornsnail that was
published in the Federal Register on
June 29, 2009 (74 FR 31114), the DEA
of the proposed designation of critical
habitat for Georgia pigtoe mussel,
interrupted rocksnail, and rough
hornsnail, and the amended required
determinations provided in this rule.
Verbal testimony or written comments
may also be presented during the public
hearing (see the Public Hearing section
below for more information). We will
consider information and
recommendations from all interested
parties. We are particularly interested in
comments concerning:

(1) The reasons why we should or
should not designate areas as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.), including whether
there are threats to Georgia pigtoe
mussel, interrupted rocksnail, and
rough hornsnail from human activity,
the degree of which can be expected to
increase due to the designation, and
whether the benefit of designation
would outweigh threats to the species
caused by the designation, such that the
designation of critical habitat is
prudent.

(2) Specific information on:

e The amount and distribution of
Georgia pigtoe mussel, interrupted
rocksnail, and rough hornsnail habitat;

e What areas containing features
essential to the conservation of the
species should be included in the
designation and why;

e Special management considerations
or protections for the features essential
to Georgia pigtoe mussel, interrupted
rocksnail, and rough hornsnail
conservation that have been identified
in the proposed rule may need,
including managing for the potential
effects of climate change; and

e What areas not currently occupied
by the 3 species are essential to the
conservation of the species and why.

(3) Specific information on Georgia
pigtoe mussel, interrupted rocksnail,
and rough hornsnail and the habitat
components (physical and biological
features) essential to the conservation of
these species.

(4) Any information on the biological
or ecological requirements of these
species.

(5) Land-use designations and current
or planned activities in areas occupied
by the species, and their possible
impacts on the species and the proposed
critical habitat.

(6) Any foreseeable economic,
national security, or other potential
impacts resulting from the proposed
designation and, in particular, any
impacts on small entities and the
benefits of including or excluding areas
that are subject to these impacts.

(7) Whether the benefits of excluding
any particular area from critical habitat
outweigh the benefits of including that
area as critical habitat under section
4(b)(2) of the Act, after considering the
potential impacts and benefits of the
proposed critical habitat designation.

(8) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to assist us in
accommodating public concerns and
comments.

You may submit your comments and
materials concerning this proposed rule
or DEA by one of the methods listed in
the ADDRESSES section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including your personal
identifying information—will be posted
on the website. We will post all
hardcopy comments on http://
www.regulations.gov as well. If you
submit a hardcopy comment that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so. Please include
sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation
used in preparing this proposed rule
and DEA, will be available for public
inspection on http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Mississippi Fish and Wildlife

Office (see FOR FURTHER INFORMATION
CONTACT). You may obtain copies of the
proposed rule and the DEA on the
Internet at http://www.regulations.gov at
Docket Number FWS-R4-ES-2008-0104,
or by mail from the Mississippi Field
Office (see FOR FURTHER INFORMATION
CONTACT section).

Public Hearing

We are holding a public hearing on
the date listed in the DATES section at
the address listed in the ADDRESSES
section. We are holding this public
hearing to provide interested parties an
opportunity to provide verbal testimony
(formal, oral comments) or written
comments regarding the proposed
critical habitat designation, the
associated DEA, and the amended
required determinations section. An
informational session will be held on
the day of the hearing from 6:00 p.m. to
7:00 p.m. Central Time. During this
session, Service biologists will be
available to provide information and
address questions on the proposed rule
in advance of the formal hearing.

People needing reasonable
accommodations in order to attend and
participate in the public hearings
should contact Stephen Ricks,
Mississippi Fish and Wildlife Office, at
601-321-1122, as soon as possible (see
FOR FURTHER INFORMATION CONTACT
section). In order to allow sufficient
time to process requests, please call no
later than 1 week before the hearing
date. Information regarding this notice
is available in alternative formats upon
request.

Background

We proposed to list the Georgia pigtoe
mussel (Pleurobema hanleyianum),
interrupted rocksnail (Leptoxis
foremani), and rough hornsnail
(Pleurocera foremani), as endangered
species, with critical habitat under the
Act, on June 29, 2009 (74 FR 31114).

The Georgia pigtoe, interrupted
rocksnail, and rough hornsnail are
endemic to the Coosa River drainage
within the Mobile River Basin of
Alabama, Tennessee, and Georgia.
These 3 species have disappeared from
large portions of their natural ranges
due to the construction of dams that
eliminated or reduced water currents
and caused changes in habitat and water
quality. The surviving populations are
small, localized, and highly vulnerable
to water quality and habitat
deterioration.

We proposed to designate critical
habitat concurrently with listing for the
Georgia pigtoe, interrupted rocksnail,
and rough hornsnail under the Act. In
total, approximately 258 kilometers
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(km) (160 miles (mi)) of stream and river
channels fall within the boundaries of
the proposed critical habitat designation
for the 3 species: 153 km (95 mi) for the
Georgia pigtoe, 101 km (63 mi) for the
interrupted rocksnail, and 28 km (17 mi)
for the rough hornsnail. The proposed
critical habitat is located in Cherokee,
Clay, Coosa, Elmore and Shelby
Counties, Alabama; Gordon, Floyd,
Murray, and Whitfield Counties,
Georgia; and Bradley and Polk Counties,
Tennessee.

Section 3 of the Act defines critical
habitat as the specific areas within the
geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features essential
to the conservation of the species and
that may require special management
considerations or protection, and
specific areas outside the geographical
area occupied by a species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species. If the
proposed rule is made final, section 7 of
the Act will prohibit destruction or
adverse modification of critical habitat
by any activity funded, authorized, or
carried out by any Federal agency.
Federal agencies proposing actions
affecting critical habitat are required to
consult with us on the effects of their
proposed actions, under section 7(a)(2)
of the Act.

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate critical habitat based upon
the best scientific data available, after
taking into consideration the economic
impact, impact on national security, or
any other relevant impact of specifying
any particular area as critical habitat.
We may exclude an area from critical
habitat if we determine that the benefits
of excluding the area outweigh the
benefits of including the area as critical
habitat, provided such exclusion will
not result in the extinction of the
species. We have not proposed to
exclude any areas from critical habitat.
However, the final decision on whether
to exclude any areas will be based on
the best scientific data available at the
time of the final designation, including
information obtained during the
comment period and information about
the economic impact of designation.
Accordingly, we have prepared a draft
economic analysis concerning the
proposed critical habitat designation
(DEA), which is available for review and
comment (see ADDRESSES section).

The intent of the DEA is to identify
and analyze the potential economic
impacts associated with the proposed

critical habitat designation for the 3
mollusks. The DEA quantifies the
economic impacts of all potential
conservation efforts for the 3 mollusks,
some of which will likely be incurred
whether or not we designate critical
habitat. The economic impact of the
proposed critical habitat designation is
analyzed by comparing scenarios both
“with critical habitat” and “without
critical habitat.” The “without critical
habitat” scenario represents the baseline
for the analysis, considering protections
already in place for the species (e.g.,
under the Federal listing and other
Federal, State, and local regulations).
The baseline, therefore, represents the
costs incurred regardless of whether
critical habitat is designated. The “with
critical habitat” scenario describes the
incremental impacts associated
specifically with the designation of
critical habitat for the species. The
incremental conservation efforts and
associated impacts are those not
expected to occur absent the designation
of critical habitat for the species. In
other words, the incremental costs are
those attributable solely to the
designation of critical habitat, above and
beyond the baseline costs; these are the
costs we may consider in the final
designation of critical habitat.

The DEA provides estimated costs of
the foreseeable potential economic
impacts of the proposed critical habitat
designation for the species over the next
30 years, which we determined to be the
appropriate period for analysis because
limited planning information was
available for most activities to forecast
activity levels for projects beyond a 30—
year timeframe. The DEA estimates the
baseline costs associated with potential
future conservation efforts for the 3
mollusks to be $8.89 million to $9.16
million annually, assuming a seven
percent discount rate. Ninety-six
percent of baseline costs quantified in
this analysis are conservation efforts
related to lost hydropower production
value at 3 facilities. The remaining four
percent of potential post-designation
baseline costs are related to
transportation activities, water quality
management activities, and National
Forest management activities. The DEA
anticipates that incremental costs
associated with this rulemaking will be
administrative in nature because the
consideration of adverse modification
for the 3 mollusks is not expected to
result in significant additional
conservation efforts and measures for
the mollusks above the consideration of
jeopardy in occupied habitat.
Additionally, designated critical habitat
for 11 other mussels with similar

primary constituent elements and
threats as the 3 mollusks overlap with
all but 5 river miles of the proposed
critical habitat for these 3 mussel
species. Therefore, activities that are
already considered and planned for the
11 other mussels are considered in the
baseline cost verses the incremental cost
of this proposed designation. As a
result, the total incremental costs
associated with this rule are estimated
to be $354,000 over 30 years, or $43,000
annually, discounted at seven percent.

Required Determinations—Amended

In our June 29, 2009, proposed rule
(74 FR 31114), we indicated that we
would defer our determination of
compliance with several statutes and
Executive Orders until the information
concerning potential economic impacts
of the designation and potential effects
on landowners and stakeholders became
available in the DEA. We have now
made use of the DEA data in making
this determination. In this document,
we affirm the information in our
proposed rule concerning: Executive
Order (E.O.) 13132 (Federalism), E.O.
12988 (Civil Justice Reform), the
Paperwork Reduction Act, the National
Environmental Policy Act, the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951), E.O.
12866 (Regulatory Planning and
Review), E.O. 13211 (Energy Supply,
Distribution, and Use), E.O. 12630
(Takings), and the Unfunded Mandates
Reform Act (2 U.S.C. 1501 et seq.).
However, based on the DEA data, we are
amending our required determinations
concerning the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions), as described below.
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based on our DEA of the proposed
designation, we provide our analysis for
determining whether the proposed rule
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would result in a significant economic
impact on a substantial number of small
entities. Based on comments we receive,
we may revise this determination as part
of a final rulemaking.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term significant economic
impact is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for the
Georgia pigtoe mussel (Pleurobema
hanleyianum), interrupted rocksnail
(Leptoxis foremani), and rough
hornsnail (Pleurocera foremani) would
affect a substantial number of small
entities, we considered the number of
small entities affected within particular
types of economic activities, such as
residential and commercial
development. In order to determine
whether it is appropriate for our agency
to certify that this rule would not have
a significant economic impact on a
substantial number of small entities, we
considered each industry or category
individually. In estimating the numbers
of small entities potentially affected, we
also considered whether their activities
have any Federal involvement. Critical
habitat designation will not affect
activities that do not have any Federal
involvement; designation of critical
habitat only affects activities conducted,
funded, permitted, or authorized by
Federal agencies.

If we finalize this proposed listing
rule and critical habitat designation,
Federal agencies must consult with us
under section 7 of the Act if their
activities may affect designated critical
habitat. In areas where the 3 mollusks

are present, Federal agencies will also
be required to consult with us under
section 7 of the Act, due to the
endangered status of the species.
Consultations to avoid the destruction
or adverse modification of critical
habitat would be incorporated into the
same consultation process.

In the DEA, we evaluated the
potential economic effects on small
entities resulting from implementation
of conservation actions related to the
proposed designation of critical habitat
for the Georgia pigtoe mussel
(Pleurobema hanleyianum), interrupted
rocksnail (Leptoxis foremani), and rough
hornsnail (Pleurocera foremani). Based
on that analysis, impacts on small
entities due to this rule are expected to
be modest because the incremental costs
of the rule are estimated to be
administrative in nature. The only
incremental impacts associated with
this rulemaking are administrative costs
of consultation under section 7 of the
Act. The administrative costs described
in Appendix B of the DEA are
predominantly associated with water
management, water quality, National
Forest, and construction. The following
percentages are estimated annualized
incremental impacts by activities
discounted at 7 percent: 42 percent
transportation construction, 33 percent
water quality, 18 percent national forest
activities, and 7 percent water
management. Tribal lands are not
expected to be affected by the
designation. Incremental costs to all
parties are not expected to exceed
$43,600 annualized (discounted at
seven percent). Third parties (some of
which may be small entities) would bear
significantly less than this total—
approximately $5,060 annualized, or
less than 1 percent impact for all
sectors. These potential impacts may
result from consultations on changes in
water management, actions that affect
water quality, dredging activities, or
other activities in the region. Please
refer to the DEA of the proposed critical
habitat designation for a more detailed
discussion of potential impacts.

In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. Information for this analysis
was gathered from the Small Business
Administration, stakeholders, and the
Service. For the reasons discussed
above, and based on currently available
information, we certify that if
promulgated, the proposed designation
would not have a significant economic
impact on a substantial number of small
business entities. Therefore, an initial

regulatory flexibility analysis is not
required.

Author

The primary author of this document
is the staff of the Mississippi Fish and
Wildlife Office (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: January 25, 2010
Thomas L. Strickland

Assistant Secretary for Fish and Wildlife and
Parks

[FR Doc. 2010-2870 Filed 2—9-10; 8:45 am]
BILLING CODE 4310-55-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 0911231415-0052—-01]
RIN 0648-XT12

Endangered and Threatened Wildlife;
Notice of 90-Day Finding on a Petition
to List 83 Species of Corals as
Threatened or Endangered Under the
Endangered Species Act (ESA)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: 90—day petition finding; request
for information.

SUMMARY: We (NMFS) announce a 90—
day finding on a petition to list 83
species of corals as threatened or
endangered under the ESA. We find that
the petition presents substantial
scientific or commercial information
indicating that the petitioned actions
may be warranted for 82 species; we
find that the petition fails to present
substantial scientific or commercial
information indicating that the
petitioned action may be warranted for
Oculina varicosa. Therefore, we initiate
status reviews of 82 species of corals to
determine if listing under the ESA is
warranted. To ensure these status
reviews are comprehensive, we solicit
scientific and commercial information
regarding these coral species.

DATES: Information and comments must
be submitted to NMFS by April 12,
2010.

ADDRESSES: You may submit comments,
information, or data, identified by the
Regulation Identifier Number (RIN),
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0648-XT12, by any of the following
methods:

Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal: http://
www.regulations.gov.

Mail: Assistant Regional
Administrator, Protected Resources
Division, NMFS, Pacific Islands
Regional Office, 1601 Kapiolani Blvd.,
Suite 1110, Honolulu, HI 96814 (for
species occurring in the Pacific Ocean);
or Assistant Regional Administrator,
Protected Resources Division, NMFS,
Southeast Regional Office, 263 13th
Avenue South, St. Petersburg, FL 33701
(for species occurring in the Atlantic
Ocean).

Facsimile (fax): (907) 586—7012 (for
species occurring in the Pacific Ocean);
(727) 824-5309 (for species occurring in
the Atlantic Ocean).

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
confidential business information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

Interested persons may obtain a copy
of this coral petition from the above
addresses or online from the NMFS HQ
website: http://www.nmfs.noaa.gov/pr/
species/invertebrates/.

FOR FURTHER INFORMATION CONTACT:
Lance Smith, NMFS Pacific Islands
Region, (808) 944—2258; Jennifer Moore,
NMFS Southeast Region, (727) 824—
5312; or Marta Nammack, NMFS, Office
of Protected Resources, (301) 713—1401.

SUPPLEMENTARY INFORMATION:
Background

On October 20, 2009, we received a
petition from the Center for Biological
Diversity to list 83 species of coral as
threatened or endangered under the
ESA. The petitioner also requested that
critical habitat be designated for these
corals concurrent with listing under the
ESA. The petition asserts that
synergistic threats of ocean warming,
ocean acidification, and other impacts
affect these species, stating that
immediate action is needed to reduce
greenhouse gas concentrations to levels
that do not jeopardize these species. The
petition also asserts that the species are
being affected by dredging, coastal

development, coastal point source
pollution, agricultural and land use
practices, disease, predation, reef
fishing, aquarium trade, physical
damage from boats and anchors, marine
debris, and aquatic invasive species.
The petition briefly summarizes the
description, taxonomy, natural history,
distribution, and status for each
petitioned species, and discusses the
status of each oceanic basin’s coral
reefs. It also describes current and
future threats that the petitioners assert
are affecting or will affect these species.

The 83 species included in the
petition are: Acanthastrea brevis,
Acanthastrea hemprichii, Acanthastrea
ishigakiensis, Acanthastrea regularis,
Acropora aculeus, Acropora acuminate,
Acropora aspera, Acropora dendrum,
Acropora donei, Acropora globiceps,
Acropora horrida, Acropora
jacquelineae, Acropora listeri, Acropora
lokani, Acropora microclados, Acropora
palmerae, Acropora paniculata,
Acropora pharaonis, Acropora
polystoma, Acropora retusa, Acropora
rudis, Acropora speciosa, Acropora
striata, Acropora tenella, Acropora
vaughani, Acropora verweyi, Agaricia
lamarcki, Alveopora allingi, Alveopora
fenestrate, Alveopora verrilliana,
Anacropora puertogalerae, Anacropora
spinosa, Astreopora cucullata,
Barabattoia laddi, Caulastrea
echinulata, Cyphastrea agassizi,
Cyphastrea ocellina, Dendrogyra
cylindrus, Dichocoenia stokesii,
Euphyllia cristata, Euphyllia
paraancora, Euphyllia paradivisa,
Galaxea astreata, Heliopora coerulea,
Isopora crateriformis, Isopora cuneata,
Leptoseris incrustans, Leptoseris yabeli,
Millepora foveolata, Millepora tuberosa,
Montastraea annularis, Montastraea
faveolata, Montastraea franksi,
Montipora angulata, Montipora
australiensis, Montipora calcarea,
Montipora caliculata, Montipora
dilatata, Montipora flabellata,
Montipora lobulata, Montipora patula,
Mycetophyllia ferox, Oculina varicosa,
Pachyseris rugosa, Pavona bipartite,
Pavona cactus, Pavona decussate,
Pavona diffluens, Pavona venosa,
Pectinia alcicornis, Physogyra
lichtensteini, Pocillopora danae,
Pocillopora elegans, Porites
horizontalata, Porites napopora, Porites
nigrescens, Porites pukoensis,
Psammocora stellata, Seriatopora
aculeata, Turbinaria mesenterina,
Turbinaria peltata, Turbinaria
reniformis, and Turbinaria stellula.
Eight of the petitioned species are in the
Caribbean and belong to the following
families: Agaricidae (1); Faviidae (3);
Meandrinidae (2); Mussidae (1);

Oculinidae (1). Seventy-five of the
petitioned species are in the Indo-
Pacific region, represented by five
families (nine species) in Hawaii:
Acroporidae (4); Agaricidae (1);
Poritidae (1); Faviidae (2);
Siderastreidae (1); and 11 families and
one order in the rest of the Indo-Pacific
region: Acroporidae (31); Agaricidae (7);
Poritidae (6); Faviidae (2);
Dendrophylliidae (4); Euphyllidae (4);
Oculinidae (1); Pectiniidae (1);
Mussidae (4); Pocilloporidae (3);
Milleporidae (2); Order Helioporacea
(1). All 83 species can be found in the
United States, its territories (Puerto
Rico, U.S. Virgin Islands, Navassa,
Northern Mariana Islands, Guam,
American Samoa, Pacific Remote Island
Areas), or its freely associated states
(Republic of the Marshall Islands,
Federated States of Micronesia, and
Republic of Palau), though many occur
more frequently in other countries.

The petition states that all of these
species are classified as vulnerable (76
species), endangered (six species:
Acropora rudis, Anacropora spinosa,
Montipora dilatata, Montastraea
annularis, M. faveolata, Millepora
tuberosa), or critically endangered (one
species: Porites pukoensis) by the World
Conservation Union (IUCN). Montipora
dilatata and Oculina varicosa are also
on our Species of Concern list.

ESA Statutory Provisions and Policy
Considerations

Section 4(b)(3)(A) of the ESA of 1973,
as amended (U.S.C. 1531 et seq.),
requires, to the maximum extent
practicable, that within 90 days of
receipt of a petition to list a species as
threatened or endangered, the Secretary
of Commerce (Secretary) make a finding
on whether that petition presents
substantial scientific or commercial
information indicating that the
petitioned action may be warranted (16
U.S.C. 1533(b)(3)(A)). Joint ESA-
implementing regulations issued by
NMEFS and the U.S. Fish and Wildlife
Service (FWS) (50 CFR 424.14(b)) define
“substantial information” in this context
as the amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted.

In making a finding on a petition to
list a species, the Secretary must
consider whether the petition: (i) clearly
indicates the administrative measure
recommended and gives the scientific
and any common name of the species
involved; (ii) contains detailed narrative
justification for the recommended
measure, describing, based on available
information, past and present numbers
and distribution of the species involved
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and any threats faced by the species;
(iii) provides information regarding the
status of the species over all or a
significant portion of its range; and (iv)
is accompanied by the appropriate
supporting documentation in the form
of bibliographic references, reprints of
pertinent publications, copies of reports
or letters from authorities, and maps (50
CFR 424.14(b)(2)). To the maximum
extent practicable, this finding is to be
made within 90 days of the date the
petition was received, and the finding is
to be published promptly in the Federal
Register. When it is found that
substantial information indicating that
the petitioned action may be warranted
is presented in the petition, we are
required to promptly commence a
review of the status of the species
concerned during which we will
conduct a comprehensive review of the
best available scientific and commercial
information. In such cases, within 1
year of receipt of the petition, we shall
conclude the review with a finding as to
whether, in fact, the petitioned action is
warranted. Because the finding at the
12-month stage is based on a more
thorough review of the available
information, as compared to the narrow
scope of review at the 90—day stage, a
“may be warranted” finding does not
prejudge the outcome of the status
review.

Under the ESA, a listing
determination may address a “species,”
which is defined to also include
subspecies and, for any vertebrate
species, a distinct population segment
which interbreeds when mature (DPS)
(16 U.S.C. 1532(16)). Because corals are
invertebrate species, we are limited to
assessing the status of species or
subspecies of corals. A species or
subspecies is “endangered” if it is in
danger of extinction throughout all or a
significant portion of its range, and
“threatened” if it is likely to become
endangered within the foreseeable
future throughout all or a significant
portion of its range (ESA sections 3(6)
and 3(20), respectively, 16 U.S.C.
1532(6) and (20)).

Biology of Coral Species

Stony corals (Class Anthozoa, Order
Scleractinia) are marine invertebrates
that secrete a calcium carbonate
skeleton. Stony corals can be
hermatypic (significant contributors to
the reef-building process) or
ahermatypic, and may or may not
contain endosymbiotic algae
(zooxanthellae) (Schumacher and
Zibrowius, 1985). The largest colonial
members of the Scleractinia help
produce the carbonate structures known
as coral reefs in shallow tropical and

subtropical seas around the world. The
rapid calcification rates of these
organisms have been linked to the
mutualistic association with single-
celled dinoflagellate algae,
zooxanthellae, found in the coral tissues
(Goreau et al., 1979). Massive and
branching stony corals are the major
framework builders of shallow tropical
reefs. Some stony corals occur in deep
water and are azooxanthellate, but
typically do not form extensive reefs,
with few exceptions (e.g., Oculina
varicosa; Reed, 1981). Corals provide
substrate for colonization by benthic
organisms, construct complex protective
habitats for myriad other species,
including commercially important
invertebrates and fishes, and serve as
food resources for a variety of animals.

Analysis of Petition

Of the 83 petitioned species, eight
species occur in the U.S. waters of the
Caribbean, and 75 occur in the U.S.
waters of the Indo-Pacific. The petition
includes species accounts (i.e.,
description of the species’ morphology,
life history, habitat, distribution, and
loss estimates over 30 years (20 years
into the past and 10 years into the
future)) of each of the 83 species, threats
facing each species, and descriptions of
the status of coral reef ecosystems of the
wider Caribbean and Indo-Pacific areas.
The petition asserts that all of the
petitioned species have suffered
population reductions of at least 30
percent over a 30—year period, relying
on information from the ITUCN.

The majority of coral species included
in this petition belongs to either the
wider Caribbean or Indo-Pacific areas
and occur in similar habitats and face
the same threats. Eight of the petitioned
species occur in the Caribbean, and 75
in the Indo-Pacific.

The Caribbean, according to the
petitioner, has the largest proportion of
corals classified as being in one of the
high extinction risk categories by the
IUCN. The petitioner asserts that the
region suffered massive losses of corals
in response to climate-related events of
2005, including a record-breaking series
of 26 tropical storms and elevated ocean
water temperatures. Further, the
petitioner asserts that the U.S. Virgin
Islands lost 51.5 percent of live coral
cover, and that Florida, Puerto Rico, the
Cayman Islands, St. Maarten, Saba, St.
Eustatius, Guadeloupe, Martinique, St.
Barthelemy, Barbados, Jamaica, and
Cuba suffered bleaching of over 50
percent of coral colonies, citing
Carpenter et al. (2008). The petitioner
cites Gardner et al. (2003) in asserting
that, over the three decades prior to the
2005 events, Caribbean reefs had

already suffered an 80 percent decline
in hard coral cover, from an average of
50 percent to an average of 10 percent
throughout the region.

The abundance and trend information
presented by the petitioner for each
species is limited to an estimate of the
percentage loss of its habitat and/or
population over a 30—year period
(including 20 years into the past and 10
years into the future), as assessed by the
TUCN. However, the petition also asserts
that these corals face significant threats.
To support this assertion, the petitioner
cites Alvarez-Filip et al. (2009) in noting
the dramatic decline of the three-
dimensional complexity of Caribbean
reefs over the past 40 years, resulting in
a phase shift from a coral-dominated
ecosystem to fleshy macroalgal
overgrowth in reef systems across the
Caribbean. The petitioner notes that, in
our 2008 critical habitat designation for
elkhorn (Acropora palmata) and
staghorn (A. cervicornis) corals, we
identified chronic overfishing of
herbivorous species and the die-off of 95
percent of the regions’ long-spined sea
urchins (Diadema antillarum) in the
early 1980s as primary factors in this
ecological shift (73 FR 72210; November
26, 2008). The petitioner cites the same
source in concluding that, in the
absence of grazing pressure from
herbivorous fish and urchins, fast-
growing algae, macroalgae, and other
epibenthic organisms easily out-
compete coral larvae by preempting
available space, producing toxic
metabolites that inhibit larval
settlement, and trapping excess
sediment in algal turfs. The petitioner
cites Gledhill et al. (2008) in asserting
that ocean acidification led to a decrease
in mean sea surface aragonite saturation
state in the Greater Caribbean Region
between 1996 and 2006. The petitioner
states that Hoegh-Guldberg et al. (2007)
found marked reductions in resilience
accompanied by increased grazing
requirements to facilitate reef recovery
after modeling the impacts of a 20
percent decline in coral growth rate in
response to ocean acidification on a
Caribbean forereef.

Seventy-five percent of the world’s
coral reefs can be found in the Indo-
Pacific, which stretches from the
Indonesian island of Sumatra in the
west to French Polynesia in the east
(Bruno and Selig (2007), as cited by the
petitioner). As recently as 1,000 to 100
years ago, this region averaged about 50
percent coral cover, but 20-50 percent
of that total has been lost, according to
the petitioner. The petitioner cites
Bruno and Selig (2007), stating that
regional total coral cover averaged 42.5
percent during the early 1980s, 36.1



Federal Register/Vol. 75, No. 27/Wednesday, February 10, 2010/Proposed Rules

6619

percent in 1995, and 22.1 percent in
2003. The petitioner asserts, citing
Bruno and Selig (2007), that this
reduced coral cover was relatively
consistent across 10 subregions of the
Indo-Pacific in 2002—-2003. Although
these corals have recovered in the past
(Colgan, 1987, as cited by the
petitioner), anthropogenic stressors are
increasing the frequency and intensity
of mortality events and interfering with
the natural ability of coral communities
to recover (McClanahan et al., 2004;
Pandolfi et al., 2003, as cited by the
petitioner). The future of Indian Ocean
reefs is a particular concern to the
petitioner because over 90 percent of
corals on many shallow water reefs died
in 1998 in response to elevated sea
surface temperatures, and average
temperatures in the Indian Ocean are
expected to rise above 1998 levels
within a few decades (Sheppard, 2003,
as cited by the petitioner). As elevated
sea surface temperatures and associated
climate-induced mass mortality events
occur more frequently, it becomes less
likely that there will be enough time
between events for Indian Ocean reefs to
recover (Sheppard, 2003, as cited by the
petitioner).

The ESA requires us to determine
whether species are threatened or
endangered because of any of the
following section 4(a)(1) factors: the
present or threatened destruction,
modification, or curtailment of habitat
or range; overutilization for commercial,
recreational, scientific, or educational
purposes; disease or predation;
inadequacy of existing regulatory
mechanisms; and any other natural or
manmade factors affecting the species’
existence (16 U.S.C. 1533(a)(1)). The
petition describes factors which it
asserts have led to the current status of
these corals, as well as threats which it
asserts the species currently face,
categorizing them under the section
4(a)(1) factors. The petition focuses on
habitat threats, asserting that the habitat
of the petitioned coral species, and
indeed all reef-building coral species, is
under threat from several processes
linked to anthropogenic greenhouse gas
emissions, including increasing
seawater temperatures, increasing ocean
acidification, increasing storm
intensities, changes in precipitation,
and sea-level rise. The petition also
asserts that these global habitat threats
are exacerbated by local habitat threats
posed by ship traffic, dredging, coastal
development, pollution, and
agricultural and land use practices that
increase sedimentation and nutrient-
loading. The petition asserts that this
combination of habitat threats has

already impacted coral reef ecosystems
on a global scale, and that these threats
are currently accelerating in severity
such that the quantity and quality of
coral reef ecosystems are likely to be
greatly reduced in the next few decades.

Petition Finding

We have reviewed the petition, the
literature cited in the petition, and other
literature and information available in
our files. Based on that literature and
information, we find that the petition
meets the aforementioned requirements
of the ESA regulations under 50 CFR
424.14(b)(2) for most of the species
which are the subject of the petition.
Specifically, we determine that the
petition presents substantial
information indicating that the
requested listing actions may be
warranted for 82 of the 83 subject
species. As required by 50 CFR
424.14(b)(2), for the 82 species, the
petition:

(1) clearly indicates the
administrative measure recommended
(listing as threatened or endangered)
and gives the scientific and any
common names of the species involved;

(2) contains detailed narrative
justification for the recommended
measure, describing, based on available
information, past and present numbers
and distribution of the species involved
and any threats faced by the species;

(3) provides information regarding the
status of the species over all or a
significant portion of its range; and

(4) is accompanied by the appropriate
supporting documentation for 82 of the
83 species in the form of bibliographic
references and maps.

Further, it is reasonable to conclude,
after reviewing the information
presented in this petition, that these
species may be threatened or
endangered. A population decline of at
least 30 percent throughout the
Caribbean and Indo-Pacific regions,
combined with large-scale threats of
increased abundance of macroalgae
(which compete for available space,
produce toxins that inhibit larval
settlement, and trap excess sediment),
ocean acidification, decreased resilience
of corals, and elevated sea surface
temperatures (which cause mass
mortalities of corals), could cause coral
populations to collapse and make it
difficult for them to recover.

However, we have determined that
the petition does not present substantial
scientific or commercial information
that the petitioned action may be
warranted as to Oculina varicosa. The
petition cited only three references in
the section addressing O. varicosa. The
petition relied on the Species Account

from the IUCN Redlist of Threatened
Species for information on the
population status and threats regarding
this species. Read as a whole, however,
the IUCN Species Account presents
conflicting information and does not
ultimately support the petition, as is
discussed further below. The other two
references included a general corals text
describing morphology and habitat and
a NMFS’ Species of Concern fact sheet
for O. varicosa, dated November 2007,
which is also discussed further below.

The IUCN Species Account presents
conflicting information on the threats
affecting O. varicosa and ultimately
does not support the petition. The
Species Account states that deep-water
populations off the coast of Florida to
North Carolina (Oculina Banks) have
undergone declines exceeding 50
percent since the 1970s due to
destructive fishing practices, but also
recognizes that there is no evidence of
extensive declines beyond those areas or
throughout the species’ entire range,
which includes shallow-water
populations and deeper populations in
the Gulf of Mexico in addition to the
populations where declines have been
observed (Aronson et al., 2008). The
TUCN Species Account also states that
the species is “relatively common”
throughout its range, but also states that
there is “no species specific population
information available” (Aronson et al.,
2008). Also, while many of the IUCN
Species Accounts for species of corals
that are found in other shallow tropical
waters infer population information
from habitat decline (a practice that is
reasonable for species that actually
occur within the declining habitat), the
O. varicosa Species Account attempts to
draw inappropriate inferences on this
point. In particular, the Species Account
infers that the shallow-water
populations of O. varicosa have
undergone population declines as a
result of the threats that are affecting
those other shallow-water coral reefs,
even though the species does not occur
in the same habitats as those other
shallow-water tropical coral species.
Similarly, while the IUCN Species
Account states clearly that O. varicosa
is not affected by disease and bleaching,
it also appears to rely on the fact that
the main threat to reefs is global climate
change (in particular, temperature
extremes leading to bleaching and
increased susceptibility to disease).
However, the only threat identified in
the Species Account to actually affect O.
varicosa is destructive fishing practices.
NMEFS identified O. varicosa as a
Species of Concern in 1991 based on the
documented declines of the species in
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the deep-water Oculina Banks, off the
Southeast United States (NMFS, 2007).
A Species of Concern is defined as
“species about which [NMFS] has some
concerns regarding status and threats,
but for which insufficient information is
available to indicate a need to list the
species under the ESA” (71 FR 61022;
October 17, 2006). We maintain a fact
sheet on our website for each Species of
Concern, and these sheets are updated
periodically. The O. varicosa fact sheet
was updated, most recently on
November 1, 2007 (http://
www.nmfs.noaa.gov/pr/pdfs/species/
ivorytreecoral _detailed.pdf).

The petition presents no new
information to indicate that O. varicosa
meets the definition of endangered or
threatened or that better information has
become available since we last updated
the fact sheet. While we acknowledge
that the largest known population of O.
varicosa, in the Oculina Banks, has
undergone extensive decline compared
to 1970’s levels (as the IUCN Species
Account notes), we also note that this
area has been protected as the Oculina
Habitat Area of Particular Concern since
1984, prohibiting trawling, dredging,
bottom longlines, and anchoring
(NMFS, 2007). These are the only
documented threats to O. varicosa; there
are no known threats to the shallow-
water populations. Id. While destructive
fishing practices have resulted in a 50%
decline in the deep-water populations,
this threat has not been shown to affect
the shallow-water populations
throughout the species’ range.
Therefore, it is inappropriate to
extrapolate the decline in the deep-
water populations to a 30% decline
throughout the species’ range.

Viewing all the information cited by
the petitioner in its entirety, we
conclude that the petition fails to
present substantial scientific or
commercial information to suggest that
the petitioned action may be warranted
for O. varicosa. In particular, we note
the species’ wide distribution, the lack
of rangewide declines, and the existing
protections for the deep-water
populations, alleviating our concerns
stemming from the declines that
occurred following the 1970s.

Information Solicited

Information on Status of the Species

As a result of this finding, we are
commencing status reviews on all of the
petitioned species (except O. varicosa)
to determine whether listing any of
these coral species under the ESA is in
fact warranted. We intend that any final
action resulting from these reviews be as
accurate and as effective as possible,

and consider the best available scientific
and commercial information. Therefore,
we open a 60—day public comment
period to solicit information from the
public, government agencies, the
scientific community, industry, and any
other interested parties on the status of
these 82 coral species throughout their
range, including:

(1) Historical and current distribution
and abundance of these species
throughout their ranges (U.S. and
foreign waters);

(2) historic and current condition of
these species and their habitat;

(3) population density and trends;

(4) the effects of climate change on the
distribution and condition of these coral
species and other organisms in coral
reef ecosystems over the short- and
long-term;

(5) the effects of other threats
including dredging, coastal
development, coastal point source
pollution, agricultural and land use
practices, disease, predation, reef
fishing, aquarium trade, physical
damage from boats and anchors, marine
debris, and aquatic invasive species on
the distribution and abundance of these
coral species over the short- and long-
term; and

(6) management programs for
conservation of these coral species,
including mitigation measures related to
any of the threats listed under (5) above.

We will base our findings on a review
of the best scientific and commercial
information available, including all
information received during the public
comment period.

Information Regarding Protective Efforts

Section 4(b)(1)(A) of the ESA requires
the Secretary to make listing
determinations solely on the basis of the
best scientific and commercial data
available after conducting a review of
the status of a species and after taking
into account efforts being made to
protect the species (16 U.S.C.
1533(b)(1)(A)). Therefore, in making its
listing determinations, we first assess
the status of the species and identify
factors that have led to its current status.
We then assess conservation measures
to determine whether they ameliorate a
species’ extinction risk (50 CFR
424.11(f)). In judging the efficacy of
conservation efforts, we consider the
following: the substantive, protective,
and conservation elements of such
efforts; the degree of certainty that such
efforts will reliably be implemented; the
degree of certainty that such efforts will
be effective in furthering the
conservation of the species; and the
presence of monitoring provisions to
determine effectiveness of recovery

efforts and that permit adaptive
management (Policy on the Evaluation
of Conservation Efforts; 68 FR 15100;
March 28, 2003). In some cases,
conservation efforts may be relatively
new or may not have had sufficient time
to demonstrate their biological benefit.
In such cases, provision of adequate
monitoring and funding for
conservation efforts is essential to
ensure that the intended conservation
benefits will be realized. We encourage
all parties to submit information on
ongoing efforts to protect and conserve
any of these 82 coral species, as well as
information on recently implemented or
planned activities and their likely
impact(s).

Information Regarding Potential Critical
Habitat

Critical habitat is defined in section
3(5) of the ESA as: (1) the specific areas
within the geographical area occupied
by the species, at the time it is listed in
accordance with the ESA, on which are
found those physical or biological
features (a) essential to the conservation
of the species and (b) which may require
special management considerations or
protection; and (2) specific areas outside
the geographical area occupied by the
species at the time it is listed upon a
determination that such areas are
essential for the conservation of the
species (16 U.S.C. 1532(5)). Once
critical habitat is designated, section
7(a)(2) of the ESA requires Federal
agencies to ensure that they do not fund,
authorize or carry out any actions that
are likely to destroy or adversely modify
that habitat (16 U.S.C. 1536(a)(2)). This
requirement is in addition to the section
7(a)(2) requirement that Federal
agencies ensure that their actions do not
jeopardize the continued existence of
listed species.

Section 4(a)(3)(A)(i) of the ESA
requires that, to the extent prudent and
determinable, critical habitat be
designated concurrently with the listing
of a species(16 U.S.C. 1533(a)(3)(A)(i)).
Designations of critical habitat must be
based on the best scientific data
available and must take into
consideration the economic, national
security, and other relevant impacts of
specifying any particular area as critical
habitat (16 U.S.C. 1533(b)(2)). In
advance of any determination to
propose listing any of the petitioned
coral species as threatened or
endangered under the ESA, we solicit
information that would assist us in
developing a critical habitat proposal.

Joint NMFS/FWS regulations for
listing endangered and threatened
species and designating critical habitat
(50 CFR 424.12(b)) state that the agency
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“shall consider those physical and
biological features that are essential to
the conservation of a given species and
that may require special management
considerations or protection.” Pursuant
to the regulations, such requirements
include, but are not limited to the
following: (1) space for individual and
population growth, and for normal
behavior; (2) food, water, air, light,
minerals, or other nutritional or
physiological requirements; (3) cover or
shelter; (4) sites for breeding,
reproduction, rearing of offspring,
germination, or seed dispersal; and,
generally, (5) habitats that are protected
from disturbance or are representative of
the historic geographical and ecological
distributions of a species. Id.

Section 4(b)(2) of the ESA requires the
Secretary to consider the “economic
impact, impact on national security, and
any other relevant impact” of
designating a particular area as critical
habitat (16 U.S.C. 1533(b)(2)). Section
4(b)(2) further authorizes the Secretary
to exclude any area from a critical
habitat designation if the Secretary finds
that the benefits of exclusion outweigh
the benefits of designation, unless
excluding that area will result in
extinction of the species. Id. We seek
information regarding the benefits of
designating specific areas
geographically throughout the range of
these coral species as critical habitat.

We also seek information on the
economic impact of designating
particular areas as part of the critical
habitat designation. In keeping with the
guidance provided by the Office of
Management and Budget (2000, 2003),
we seek information that would allow
the monetization of these effects to the
extent possible, as well as information
on qualitative impacts to economic
values. We also seek information on
impacts to national security and any
other relevant impacts of designating
critical habitat in these areas.

In accordance with our regulations
(50 CFR 424.13) we will consult, as
appropriate, with affected states,
interested persons and organizations,
other affected Federal agencies, and, in
cooperation with the Secretary of State,
with the country or countries in which
the species concerned are normally
found or whose citizens harvest such
species from the high seas. Data
reviewed may include, but are not
limited to, scientific or commercial
publications, administrative reports,
maps or other graphic materials,
information received from experts, and
comments from interested parties.

Peer Review

On July 1, 1994, NMFS, jointly with
the FWS, published a series of policies
regarding listings under the ESA,
including a policy for peer review of

scientific data (59 FR 34270). The intent
of the peer review policy is to ensure
listings are based on the best scientific
and commercial data available. The
Office of Management and Budget
issued its Final Information Quality
Bulletin for Peer Review on December
16, 2004. The Bulletin went into effect
June 16, 2005, and generally requires
that all “influential scientific
information” and “highly influential
scientific information” disseminated on
or after that date be peer reviewed.
Because the information used to
evaluate this petition may be considered
“influential scientific information,” we
solicit the names of recognized experts
in the field that could take part in the
peer review process for this status
review (see ADDRESSES). Independent
peer reviewers will be selected from the
academic and scientific community,
tribal and other Native American
groups, Federal and state agencies, the
private sector, and public interest
groups.

Authority: The authority for this action is
the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: February 4, 2010.
Samuel D. Rauch III,

Assistant Administrator for Regulatory
Programs, National Marine Fisheries Service.

[FR Doc. 2010-2939 Filed 2-9-10; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 4, 2010.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Farm Service Agency

Title: Agricultural Foreign Investment
Disclosure Act Report.

OMB Control Number: 0560-0097.

Summary of Collection: The
Agricultural Foreign Investment
Disclosure Act of 1978 (AFIDA) requires
foreign investors to report in a timely
manner all held, acquired, or transferred
U.S. agricultural land to the U.S.
Department of Agriculture (USDA) .
Authority for the collection of the
information was delegated by the
Secretary of Agriculture to the Farm
Service Agency (FSA). Foreign investors
may obtain form FSA-153, AFIDA
Report, from their local FSA county
office or from the FSA Internet site.
Investors are required to file a report
within 90 days of the acquisition,
transfer, or change in the use of their
land.

Need and Use of the Information: The
information collected from the AFIDA
Reports is used to monitor the effect of
foreign investment upon family farms
and rural communities and in the
preparation of a voluntary report to
Congress and the President. Congress
reviews the report and decides if
regulatory action is necessary to limit
the amount of foreign investment in
U.S. agricultural land. If this
information was not collected, USDA
could not effectively monitor foreign
investment and the impact of such
holdings upon family farms and rural
communities.

Description of Respondents: Business
or other for-profit; Individuals or
households; Farms.

Number of Respondents: 5,525.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 2,631.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2010-2871 Filed 2-9-10; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary

The U.S. Department of Agriculture
(USDA) Proposes to Revise Three of
Its Privacy Act Systems of Records

AGENCY: Office of the Secretary, USDA.
ACTION: The U.S. Department of
Agriculture (USDA) proposes to revise
three of its Privacy Act systems of
records.

DATES: Effective Date: This notice will
be adopted without further publication
in the Federal Register on April 12,
2010 unless modified by a subsequent
notice to incorporate comments
received from the public. While the
Privacy Act requires an agency to solicit
comments only on the routine uses of a
system, USDA invites comments on all
portions of this notice. Comments must
be received by the contact person listed
below on or before March 12, 2010.

FOR FURTHER INFORMATION CONTACT: Jerry
A. Chenault, Program Manager,
Associate Chief Financial Officer for
Financial Systems, 1400 Independence
Avenue, SW., Room 3021A South
Building, Washington, DC, 20250;
telephone (202) 720-5957; electronic
mail jerry.chenault@usda.gov.
SUPPLEMENTARY INFORMATION: Currently,
there are three separate System of
Records Notices for the systems that
encompass the Office of the Chief
Financial Officer (OCFO) Financial
Management Suite. The Financial
Management Suite allows OCFO to
process financial transactions
electronically.

This new System of Records Notice
consolidates and replaces the
information contained in the three
existing System of Records Notices. This
notice also updates the information
collected and lists routine uses required
by OCFO to execute its function.

The systems affected by this
Corporate Financial Management
Systems suite are: USDA/OCFO—3,
Billings and Collections Systems;
USDA/OFM—4, Travel and
Transportation System; and USDA/
OFM—7, SF—1099 Reporting System.
The purpose of the proposed revision is
to replace the three named systems.

The OCFO restructured its Privacy
Act system notices in order to address
information contained in the systems
more logically from a functional
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perspective. The Financial Systems,
which will encompass all of the current
electronic applications that OCFO uses,
would be represented in a single System
of Records Notice.

Financial Systems consist of the
electronic information technology
systems that contain information
concerning individuals and businesses
that receive payments for providing
goods and services to USDA. This
proposed notice covers: (1) Individuals
who have funds advanced to them for
USDA official travel use, approving
officials, and individuals who perform
official USDA travel and are reimbursed
with Government funds; (2) Individuals
who receive payments in the form of
rents, royalties, prizes, or awards; (3)
Individuals who receive payments for
non-personal service contracts,
commissions, or compensation for
services, which are subject to Form 1099
reporting requirements are included in
the suite of systems; (4) USDA
employees who have been issued a
Government purchase card, Government
fleet card or a Government travel card;
and (5) Employee information necessary
to record employee salary
disbursements in the financial system
that is essential for Internal Revenue
Service income tax reporting. The
employee records are also used to pay
employees for travel reimbursement and
any other miscellaneous payments due
to the employee.

USDA determined that a
consolidation of the multiple financial
systems is the most efficient, logical,
taxpayer-friendly, and user-friendly
method of complying with the
publication requirements of the Privacy
Act. The subject records reflect a
common purpose, common functions,
and common user community. USDA
hereby deletes the following systems of
records: USDA/OCFO—3, Billings and
Collections Systems; USDA/OFM—4,
Travel and Transportation System; and
USDA/OFM—7, Form 1099 Reporting
System. A report on the new system of
records, required by 5 U.S.C. 552a (1) as
implemented by the Office of
Management and Budget (OMB)
Circular A—130, Management of Federal
Information Resources was sent to the
Chairman, Committee on Homeland
Security and Governmental Affairs,
United States Senate; the Chairman,
Committee on Government Reform and
Oversight, U.S. House of
Representatives; and the Administrator,
Office of Information and Regulatory
Affairs, OMB.

Dated: February 3, 2010.
Thomas J. Vilsack,
Secretary.

Financial Systems, USDA/OCFO—10
System of Records

SYSTEM NAME:
Financial Systems

SECURITY CLASSIFICATION:
Unclassified

SYSTEM LOCATION:

The systems are operated from USDA
headquarters located at 1400
Independence Avenue, SW.,
Washington, DC 20250, with other
operational locations within the
continental United States.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

The Financial Systems contain
information about individuals and
businesses that receive payments for
providing goods and services to the
USDA. Individuals who have funds
advanced to them for official travel use,
approving officials, and individuals
who perform official USDA travel and
are reimbursed with Government funds
are included in this system, as well as
individuals (excluding USDA
employees) who receive payments in
the form of rents, royalties, prizes, or
awards, individuals (excluding USDA
employees) who receive payments for
non-personal service contracts,
commissions, or compensation for
services that are subject to Form 1099
reporting requirements, and USDA
employees who have been issued a
purchase card, fleet card or travel card
are included in the system. Employee
information contained in the Financial
Systems is used to record the financial
impact of employee salary
disbursements in the financial system
and for Internal Revenue Service
income tax reporting. In addition, the
employee records are used to pay
employees for travel reimbursement and
any other miscellaneous payments due
to the employee.

CATEGORIES OF RECORDS IN THE SYSTEM:

The Financial Systems establish
several databases containing the
individual’s and business’ name,
address, Social Security number (SSN)
(or employer identification number),
ZIP code, amount of payment, and other
information necessary to accurately
identify covered payment transactions.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Chief Financial Officers (CFO) Act of
1990.

PURPOSE(S):

The records in this system are used to
record the financial transactions of the
USDA and provide payments to
businesses that provide goods and
services to the USDA and payments to
employees.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSE OF SUCH USES:

1. Referral to the appropriate agency,
whether Federal, State, local, or foreign,
charged with the responsibility of
investigating or prosecuting a violation
of law, or of enforcing or implementing
a statute or rule, regulation or order
issued pursuant thereto, of any record
within this system when information
available indicates a violation or
potential violation of law, whether civil,
criminal, or regulatory in nature, and
whether arising by general statute or
particular program statute, or by rule,
regulation, or order issued pursuant
thereto.

2. Referral to the Department of
Justice (DOJ) when (a) the agency, or
any component thereof; or (b) any
employee of the agency in his or her
official capacity; or (c) any employee of
the agency in his or her individual
capacity where the DOJ has agreed to
represent the employee; or (d) the
United States, where the agency
determines that litigation is likely to
affect the agency or any of its
components, is a party to the litigation
or has an interest in such litigation, and
the use of such records by the DOJ is
deemed by the agency to be relevant and
necessary to the litigation, providing,
however, that in each case, the agency
determines that disclosure of the
records to the DOJ is a use of the
information that is compatible with the
purpose for which the records were
collected.

3. Disclosure in a proceeding before a
court or adjudicative body before which
the agency is authorized to appear,
when (a) the agency, or any component
thereof; or (b) any employee of the
agency in his or her official capacity; or
(c) any employee of the agency in his or
her individual capacity where the DOJ
has agreed to represent the employee; or
(d) the United States, where the agency
determines that litigation is likely to
affect the agency or any of its
components, is a party to the litigation,
or has an interest in such litigation, and
the use of such records by the DOJ is
deemed by the agency to be relevant and
necessary to the litigation, providing,
however, that in each case, the agency
determines that disclosure of the
records to the DOJ is a use of the
information that is compatible with the
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purpose for which the records were
collected.

4. Disclosure may be made to a
congressional office from the record of
an individual in response to an inquiry
from the congressional office made on
behalf of that individual.

5. Information from this system of
records will be forwarded to the Internal
Revenue Service for income tax
purposes.

6. Release of information to other
USDA agencies may be made for
internal processing purposes.

7. Information will be reviewed
during inquiry into payments to be
made by the USDA to its employees.

8. To appropriate agencies, entities,
and persons when (1) the agency
suspects or has confirmed that the
security or confidentiality of
information in the system of records has
been compromised; (2) the Department
has determined that as a result of the
suspected or confirmed compromise
there is a risk of harm to economic or
property interests, identity theft or
fraud, or harm to the security or
integrity of this system or other systems
or programs (whether maintained by the
Department or another agency or entity)
that rely upon the compromised
information; and (3) the disclosure
made to such agencies, entities, and
persons as reasonably necessary to assist
in connection with the Department’s
efforts to respond to the suspected or
confirmed compromise and prevent,
minimize, or remedy such harm.

9. USDA will disclose information
about individuals from the system of
records in accordance with the Federal
Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282; codified at 31 U.S.C. 6101, et seq.);
section 204 of the E-Government Act of
2002 (Pub. L. 107-347; 44 U.S.C. 3501
note), and the Office of Federal
Procurement Policy Act (41 U.S.C. 403
et seq.), or similar statutes requiring
agencies to make public information
concerning Federal financial assistance,
including grants, sub-grants, loan
awards, cooperative agreements, and
other financial assistance; and contracts,
purchase orders, task orders, and
delivery orders.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are stored and maintained
electronically on USDA-owned
mainframes, servers, tapes, disks, and in
file folders at USDA offices.

RETRIEVABILITY:

Records in the system are retrieved by
SSNs or by employee identification
numbers.

SAFEGUARDS:

Magnetic tape files and disk files are
kept in a locked computer room and
tape library, which can be accessed by
authorized personnel only. File folders
are maintained in a secured area and
access is only permitted to authorized
personnel. On-line access by USDA
personnel is password protected. Data
that is transmitted electronically is
encrypted. There are Memoranda of
Understanding and Interconnectivity
Security Agreements to govern the
transmission of Financial Systems data.
There are Service Level Agreements
with data centers that provide
computing services for the Financial
Systems. Contracts contain specific
language for contractors to protect
private information and follow USDA
privacy policy.

RETENTION AND DISPOSAL:

Master history magnetic tapes are
retained in accordance with a tape
library management schedule. Manual
records are transferred to the Federal
Records Center for storage and
disposition in accordance with the
appropriate retention schedules.

SYSTEM MANAGER(S) AND ADDRESS:

USDA, Office of the Chief Financial
Officer/Associate Chief Financial
Officer for Financial Systems, 1400
Independence Avenue, SW., Room 3037
South Building, Washington, DC 20250.

NOTIFICATION PROCEDURE:

An individual may request
information regarding this system of
records or information as to whether the
system contains records pertaining to
such individual from the Office of the
Chief Financial Officer, Washington, DC
office. The request for information
should contain the individual’s name,
SSN or tax identification number (TIN)
and address. Before information of any
record is released, the system manager
may require the individual to provide
proof of identity or require the requester
to furnish authorization from the
individual to permit release of
information.

RECORD ACCESS PROCEDURES:

An individual my obtain information
as to the procedures for gaining access
to a record in the system, which
pertains to such individual, by
submitting a request to the Privacy Act
Officer, 1400 Independence Avenue,
SW., South Building, Washington, DC
20250. The envelope and letters should

be marked “Privacy Act Request.” A
request for information should contain
name, address, and name of system of
records, year of records in question, and
any other pertinent information to help
identify the file.

CONTESTING RECORD PROCEDURES:

Procedures for contesting records are
the same as procedures for record
access. Include the reason for contesting
the record and the proposed amendment
to the information with supporting
documentation to show how the record
is inaccurate.

RECORD SOURCE CATEGORIES:

Records are loaded from the USDA
payroll system to create records of
USDA employees. Vendors who do
business with the USDA submit their
information into the Central Contractor
Registration, which is subsequently
loaded into the Financial Systems. This
information includes but is not limited
to SSN, TIN, name, address, and bank
electronic funds transfer information.
Records are also directly loaded on-line
into the Financial Systems by agency
personnel.

[FR Doc. 2010-2969 Filed 2-9-10; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2010-0006]

Notice of Request for Extension of
Approval of an Information Collection;
Commercial Transportation of Equines
for Slaughter

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for the commercial
transportation of equines to slaughtering
facilities.

DATES: We will consider all comments
that we receive on or before April 12,
2010.

ADDRESSES: You may submit comments
by either of the following methods:

® Federal eRulemaking Portal: Go to
(http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-
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2010-0006) to submit or view comments
and to view supporting and related
materials available electronically.

® Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2010-0006,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS-
2010-0006.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
(http://www.aphis.usda.gov).

FOR FURTHER INFORMATION CONTACT: For
information on regulations for the
commercial transportation of equines to
slaughtering facilities, contact Mr.
Joseph Astling, Compliance Specialist,
Animal and Plant Health Inspection
Service, 4700 River Road Unit 33,
Riverdale, MD 20737; (817) 247-3704.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

SUPPLEMENTARY INFORMATION:

Title: Commercial Transportation of
Equines for Slaughter.

OMB Number: 0579-0160.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Federal
Agriculture Improvement and Reform
Act of 1996 (“the Farm Bill”), Congress
gave responsibility to the Secretary of
Agriculture to regulate the commercial
transportation within the United States
of equines for slaughter. Sections 901-
905 of the Farm Bill (7 U.S.C. 1901 note)
authorized the Secretary to issue
guidelines for the regulation of
commercial transportation of equines
for slaughter by persons regularly
engaged in that activity within the
United States. As a result of that
authority, the Animal and Plant Health
Inspection Service, U.S. Department of
Agriculture, established regulations in 9
CFR part 88, “Commercial
Transportation of Equines for
Slaughter.”

The minimum standards cover,
among other things, the food, water, and

rest provided to such equines. The
regulations require the owner/shipper of
the equines to take certain actions in
loading and transporting the equines
and to certify that the commercial
transportation meets certain
requirements. Our regulations prohibit
the commercial transportation to
slaughter facilities of equines
considered to be unfit for travel, the use
of electric prods on such animals in
commercial transportation to slaughter,
and the use of double-deck trailers for
commercial transportation of equines to
slaughtering facilities.

These regulations require the use of
two information collection activities: (1)
The preparation of an owner-shipper
certificate for each equine transported to
slaughter and (2) the collection of
business information from any
individual or other entity found to be
transporting horses to a slaughtering
facility.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.388552238 hours per response.

Respondents: Owners and shippers of
slaughter horses; owners/operators of
slaughtering facilities; drivers of
transport vehicles.

Estimated annual number of
respondents: 300.

Estimated annual number of
responses per respondent: 22.333333.

Estimated annual number of
responses: 6,700.

Estimated total annual burden on
respondents: 2,603 hours. (Due to

averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 34 day
of February 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-2850 Filed 2—-9-10: 8:45 am]
BILLING CODE 3410-34-S

DEPARTMENT OF AGRICULTURE
Forest Service

Dixie National Forest, UT, Kitty Hawk
Administrative Site Master
Development Plan

AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to Prepare an
Environmental Impact Statement.

SUMMARY: The USDA Forest Service will
prepare an Environmental Impact
Statement (EIS) to analyze the master
development plan for the Kitty Hawk
Forest Service Administrative Site
within the city limits of Cedar City,
Utah. The site is administered by the
Cedar City Ranger District, Dixie
National Forest, Utah. The agency gives
notice of the full environmental analysis
and decision-making process that will
occur on the proposal so that interested
and affected people may become aware
of how they can participate in the
process and contribute to the final
decision.

DATES: Comments concerning the scope
of the analysis must be received by
thirty days after publication of this
Notice of Intent in the Federal Register.
The draft environmental impact
statement is expected in May, 2010. The
final environmental impact statement is
expected in September, 2010.
ADDRESSES: Send written comments to:
Kitty Hawk Administrative Site Master
Development Plan Analysis
Coordinator, Cedar City Ranger District,
Dixie National Forest, 1789 Wedgewood
Lane, Cedar City, Utah 84721. Electronic
comments must be submitted in rich
text format (.rtf), or Word (.doc) to
comments-intermtn-dixie@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Kitty Hawk Administrative Site Master
Development Plan Analysis
Coordinator, Cedar City Ranger District,
Dixie National Forest, 1789 Wedgewood
Lane, Cedar City, Utah 84721.
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SUPPLEMENTARY INFORMATION: The 14-
acre Kitty Hawk Administrative Site is
located in Cedar City at 1750 West Kitty
Hawk Drive. The site is owned by the
USDA-Forest Service and jointly
occupied by the Dixie National Forest,
the USDI-Bureau of Land Management
Cedar City District Office and the USDI-
National Park Service. The site is zoned
as I&M1 (Industrial and Manufacturing).
Management of the site is in compliance
with City zoning as well as State and
Federal regulations regarding
administrative sites. The site has been
developed over the past 30 years and
currently has four permanent buildings,
several parking areas, several sheds for
equipment storage and open areas
designated for a variety of vehicle and
equipment storage.

Recent review indicates the need for
a Master Development Plan to guide
future development of the site.
Preliminary analysis found that the
presence of Utah prairie dogs (a
Threatened species) on the site
warranted an environmental impact
statement of the new Master
Development Plan.

The Proposed Action is a Master
Development Plan (MDP) for the
existing 14-acre administrative site. The
MDP will detail planned facilities, other
development and uses for the site into
the foreseeable future.

Existing facilities include an
Interagency Fire Center, Fire Cache, Old
Fire Center/Future Building Pad and
Fire Engine Building.

New facilities to be constructed
include additions to the Interagency
Fire Center, five new buildings (engine
building, vehicle wash, HAZMAT
storage, maintenance shop and
equipment building.

Part of the site will be hardened for
outside storage for ATV’s, equipment,
and supplies. Six large parking lots will
also be developed.

Possible Alternatives: Two or more
alternatives will be considered in the
analysis. No action. Under this
alternative, the existing administrative
site will remain with no further
development. This alternative will be
fully evaluated and described.

Proposed Action (as described above).

Additional Alternatives—Additional
alternatives may be developed in
response to issues and resource
conditions evaluated through the
analysis.

Responsible Official: The responsible
official for this EIS and the Record of
Decision is: Robert G. MacWhorter,
Forest Supervisor, Dixie National
Forest, 1789 Wedgewood Lane, Cedar
City, Utah 84721; FAX: (435) 865—-3791.

Nature of Decision To Be Made: The
Responsible Official will decide
whether the proposed Master
Development Plan would be adopted
and the site developed accordingly.

Scoping Process: Public participation
was initiated through scoping in
December, 2009. A scoping notice was
sent to individuals and organizations
who are potentially affected parties and
those that have expressed interest in
projects. Comments and issues were
received in response to scoping.

Scoping will continue. Public
participation is especially important
during scoping and review of the draft
EIS. Individuals, organizations, Federal,
State, and local agencies who are
interested in or affected by the decision
are invited to participate in the scoping
process. This information will be used
in the preparation of the draft EIS.

Preliminary Issue. The following issue
was identified through public scoping
and internal resource analyses:

The site has Utah prairie dog habitat
and a colony of prairie dogs. This is a
Threatened species listed under the
Endangered Species Act. Consultation
with the U.S. Fish and Wildlife Service
have concluded that the prairie dog
habitat will be adversely affected by the
planned developments. Mitigation for
the habitat loss will be developed
during further consultation with
USFWS.

Comments Requested. Comments will
continue to be received and considered
throughout the analysis process.
Comments received in response to this
notice and through scoping, including
names and addresses of those who
comment, will be considered part of the
public record of this proposed action
and will be available for public
inspection. Additionally, pursuant to 7
CFR 1.27(d), any person may request the
agency to withhold a submission from
the public record by showing how the
Freedom of Information Act (FOIA)
permits such confidentiality. Persons
requesting such confidentiality should
be aware that, under the FOIA,
confidentiality may be granted in only
very limited circumstances, such as to
protect trade secrets. The Forest Service
will inform the requester of the agency’s
decision regarding the request for
confidentiality, and where the request is
denied, the agency will return the
submission and notify the requester that
the comments may be resubmitted with
or without name and address within a
specified number of days.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The draft EIS is

expected to be filed with the EPA
(Environmental Protection Agency) and
to be available for public review. At that
time the EPA will publish a notice of
availability of the draft EIS in the
Federal Register. The comment period
for the draft environmental impact
statement will be forty-five days from
the date the EPA’s notice of availability
appears in the Federal Register.
Comments on the draft EIS should be as
specific as possible and may address the
adequacy of the statement or the merits
of the alternatives discussed (Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points).

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewers’ position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could
have been raised at the draft
environmental impact statement stage
but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. City of Angoon
v. Hodel (9th Circuit, 1986), and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334. 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45-day comment period so that
substantive comments and objections
are made available to the Forest Service
at the time it can meaningfully consider
them and respond to them in the final
environmental impact statement.
Comments submitted anonymously will
be accepted and considered; however,
those who submit anonymous
comments will not have standing to
appeal the subsequent decision under
36 CFR Parts 215. To assist the Forest
Service in identifying and considering
issues and concerns about the proposed
action, comments on the draft
environmental impact statement should
be as specific as possible. It is also
helpful if comments refer to specific
pages or chapters of the draft statement.
Comments may also address the
adequacy of the statement or the merits
of the alternatives formulated and
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discussed in the statement. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

In the final EIS, the Forest Service is
required to respond to substantive
comments and responses received
during the comment period that pertain
to the environmental consequences
discussed in the draft EIS and
applicable laws, regulations, and
policies considered in making a
decision regarding the proposal. The
Responsible Official will document the
decision and rationale for the decision
in a Record of Decision. The final EIS
is scheduled for completion in
September, 2010. The decision will be
subject to review under Forest Service
Appeal Regulations.

Dated: January 29, 2010.
Robert G. MacWhorter,
Forest Supervisor, Dixie National Forest.
[FR Doc. 2010-2516 Filed 2-9-10; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Ouachita-Ozark Resource Advisory
Committee

AGENCY: Forest Service, USDA.

ACTION: Meeting notice for the Ouachita-
Ozark Resource Advisory Committee
under Section 205 of the Secure Rural
Schools and Community Self
Determination Act of 2000, as part of
Public Law 110-343.

SUMMARY: This notice is published in
accordance with section 10(a)(2) of the
Federal Advisory Committee Act.
Meeting notice is hereby given for the
Ouachita-Ozark Resource Advisory
Committee pursuant to Section 205 of
the Secure Rural Schools and
Community Self Determination Act of
2000 as part of Public Law 110-343.
Topics to be discussed include: General
information, proposals, updates on
current or completed Title II projects,
and next meeting agenda.

DATES: The meeting will be held on
March 2, 2010, beginning at 5:45 p.m.
and ending at approximately 9 p.m.
ADDRESSES: The meeting will be held at
the Janet Huckabee Arkansas River
Valley Nature Center, 8300 Wells Lake
Road, Barling, Arkansas.

FOR FURTHER INFORMATION CONTACT:
Caroline Mitchell, Committee
Coordinator, USDA, Ouachita National

Forest, P.O. Box 1270, Hot Springs, AR
71902. (501-321-5318).
SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff, Committee
members, and elected officials.
However, persons who wish to bring
matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Individuals wishing to
speak or propose agenda items must
send their names and proposals to Bill
Pell, DFO, P.O. Box 1270, Hot Springs,
AR 71902.

Dated: February 3, 2010.
Bill Pell,
Designated Federal Official.
[FR Doc. 2010-2762 Filed 2-9-10; 8:45 am]
BILLING CODE 3410-52-M

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

[Docket No. 0907141137-0079-07]
RIN 0660-ZA28

Broadband Technology Opportunities
Program

AGENCY: National Telecommunications
and Information Administration, U.S.
Department of Commerce.

ACTION: Notice announcing OMB
approval of an information collection
and publication of an OMB Control
Number.

SUMMARY: The National
Telecommunications and Information
Administration (NTIA) announces that
the Office of Management and Budget
(OMB) has approved the collection of
information contained in the Notice of
Funds Availability (NOFA) for the
Broadband Opportunities Program
(BTOP) published on January 22, 2010.
FOR FURTHER CONTACT INFORMATION: For
general inquiries regarding BTOP,
contact Anthony Wilhelm, Director,
BTOP, Office of Telecommunications
and Information Applications, National
Telecommunications and Information
Administration, U.S. Department of
Commerce (DOC), 1401 Constitution
Avenue, NW., HCHB, Room 4887,
Washington, DC 20230; Help Desk e-
mail: BroadbandUSA®@usda.gov, Help
Desk telephone: 1-877-508—-8364.
Additional information regarding BTOP
may be obtained at http://
www.ntia.doc.gov/broadbandgrants/.
SUPPLEMENTARY INFORMATION: On
January 22, 2010, NTIA published a

Notice of Funds Availability (NOFA) (75
FR 3792) announcing general policy and
application procedures for the
Broadband Technology Opportunities
Program (BTOP) established pursuant to
the American Recovery and
Reinvestment Act of 2009 (ARRA). In
this second round of funding, NTIA will
award grants in three categories of
eligible projects: Comprehensive
Community Infrastructure (CCI), Public
Computer Centers (PCC), and
Sustainable Broadband Adoption (SBA).

The application requirements for the
BTOP contained in the NOFA are an
information collection subject to the
requirements of the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501 et seq.). However, NTIA indicated
in the NOFA that the information
collection associated with BTOP had
not yet been approved by OMB and that
it would publish a subsequent notice in
the Federal Register when that event
occurred.

By this notice, NTIA announces that
OMB approved the amendment to the
information collection approved under
OMB Control Number 0660-0031. The
expiration date for this information
collection is July 31, 2010. This
collection of information was approved
by OMB in accordance with the
emergency processing provisions under
5 CFR 1320.13 to allow NTIA to fulfill
its ARRA requirements.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
Paperwork Reduction Act unless that
collection displays a currently valid
OMB Control Number.

Dated: February 5, 2010.
Kathy D. Smith,

Chief Counsel, National Telecommunications
and Information Administration.

[FR Doc. 2010-2967 Filed 2—-9-10; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-822]

Stainless Steel Sheet and Strip in Coils
From Mexico; Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 7, 2009, the
Department of Commerce (the
Department) published the preliminary
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results of the administrative review of
the antidumping duty order on stainless
steel sheet and strip (S4) in coils from
Mexico. See Stainless Steel Sheet and
Strip in Coils From Mexico; Preliminary
Results of Antidumping Duty
Administrative Review and Intent Not
To Revoke Order in Part, 74 FR 39622
(August 7, 2009) (Preliminary Results).
This review covers sales of subject
merchandise made by ThyssenKrupp
Mexinox S.A. de C.V. (Mexinox) for the
period July 1, 2007, to June 30, 2008.
Based on our analysis of the comments
received, we have made changes to the
margin calculation; therefore, the final
results differ from the preliminary
results. The final weighted-average
dumping margin for the reviewed firm
is listed below in the section entitled
“Final Results of Review.”

DATES: Effective Date: February 10,
2010.

FOR FURTHER INFORMATION CONTACT:
Patrick Edwards, Brian Davis, or
Angelica Mendoza, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-8029, (202) 482—
7924, and (202) 482—3019, respectively.
SUPPLEMENTARY INFORMATION:

Background

On August 7, 2009, the Department
published in the Federal Register the
preliminary results of the administrative
review of the antidumping duty order
on S4 in coils from Mexico for the
period July 1, 2007, to June 30, 2008.
See Preliminary Results. In response to
the Department’s invitation to comment
on the preliminary results of this
review, Mexinox submitted a request for
a public hearing and a case brief on
September 4, 2009, and September 15,
2009, respectively. See Letter from
respondent titled “Stainless Steel Sheet
and Strip in Coils from Mexico—
Request for Hearing,” dated September
4, 2009; see also Case Brief from
respondent titled “Stainless Steel Sheet
and Strip in Coils from Mexico—Case
Brief,” dated September 15, 2009.
Allegheny Ludlum Corporation, AK
Steel Corporation, and North American
Stainless (collectively referred to as
petitioner), submitted their rebuttal brief
on September 24, 2009. See Letter from
petitioner, titled “Stainless Steel Sheet
and Strip in Coils from Mexico—
Petitioner’s Rebuttal Brief,” dated
September 24, 2009. A public hearing
was held on October 2, 2009. See
Transcript of “In the Matter of: The
Administrative Review of the

Antidumping Duty Order on Stainless
Steel Sheet and Strip in Coils from
Mexico” dated October 9, 2009. On
December 9, 2009, the Department
published in the Federal Register our
notice extending the time limit for this
review until February 3, 2010. See
Stainless Steel Sheet and Strip in Coils
from Mexico: Extension of Time Limit
for Final Results of Antidumping Duty
Administrative Review, 74 FR 65100
(December 9, 2009).

Period of Review

The period of review (POR) is July 1,
2007, to June 30, 2008.

Scope of the Order

For purposes of the order, the
products covered are certain stainless
steel sheet and strip in coils. Stainless
steel is alloy steel containing, by weight,
1.2 percent or less of carbon and 10.5
percent or more of chromium, with or
without other elements. The subject
sheet and strip is a flat-rolled product in
coils that is greater than 9.5 mm in
width and less than 4.75 mm in
thickness, and that is annealed or
otherwise heat treated and pickled or
otherwise descaled. The subject sheet
and strip may also be further processed
(e.g., cold-rolled, polished, aluminized,
coated, efc.) provided that it maintains
the specific dimensions of sheet and
strip following such processing.

The merchandise subject to this order
is currently classifiable in the
Harmonized Tariff Schedule of the
United States (HTSUS) at subheadings:
7219.13.00.31, 7219.13.00.51,
7219.13.00.71, 7219.13.00.81,
7219.14.00.30, 7219.14.00.65,
7219.14.00.90, 7219.32.00.05,
7219.32.00.20, 7219.32.00.25,
7219.32.00.35, 7219.32.00.36,
7219.32.00.38, 7219.32.00.42,
7219.32.00.44, 7219.33.00.05,
7219.33.00.20, 7219.33.00.25,
7219.33.00.35, 7219.33.00.36,
7219.33.00.38, 7219.33.00.42,
7219.33.00.44, 7219.34.00.05,
7219.34.00.20, 7219.34.00.25,
7219.34.00.30, 7219.34.00.35,
7219.35.00.05, 7219.35.00.15,
7219.35.00.30, 7219.35.00.35,
7219.90.00.10, 7219.90.00.20,
7219.90.00.25, 7219.90.00.60,
7219.90.00.80, 7220.12.10.00,
7220.12.50.00, 7220.20.10.10,
7220.20.10.15, 7220.20.10.60,
7220.20.10.80, 7220.20.60.05,
7220.20.60.10, 7220.20.60.15,
7220.20.60.60, 7220.20.60.80,
7220.20.70.05, 7220.20.70.10,
7220.20.70.15, 7220.20.70.60,
7220.20.70.80, 7220.20.80.00,
7220.20.90.30, 7220.20.90.60,
7220.90.00.10, 7220.90.00.15,

7220.90.00.60, and 7220.90.00.80.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the Department’s written
description of the merchandise subject
to the order is dispositive.

Excluded from the scope of the order
are the following: (1) Sheet and strip
that is not annealed or otherwise heat
treated and pickled or otherwise
descaled; (2) sheet and strip that is cut
to length; (3) plate (i.e., flat-rolled
stainless steel products of a thickness of
4.75 mm or more); (4) flat wire (i.e.,
cold-rolled sections, with a prepared
edge, rectangular in shape, of a width of
not more than 9.5 mm); and (5) razor
blade steel. Razor blade steel is a flat-
rolled product of stainless steel, not
further worked than cold-rolled (cold-
reduced), in coils, of a width of not
more than 23 mm and a thickness of
0.266 mm or less, containing, by weight,
12.5 to 14.5 percent chromium, and
certified at the time of entry to be used
in the manufacture of razor blades. See
Chapter 72 of the HTSUS, “Additional
U.S. Note” 1(d).

In response to comments by interested
parties, the Department has determined
that certain specialty stainless steel
products are also excluded from the
scope of the order. These excluded
products are described below.

Flapper valve steel is defined as
stainless steel strip in coils containing,
by weight, between 0.37 and 0.43
percent carbon, between 1.15 and 1.35
percent molybdenum, and between 0.20
and 0.80 percent manganese. This steel
also contains, by weight, phosphorus of
0.025 percent or less, silicon of between
0.20 and 0.50 percent, and sulfur of
0.020 percent or less. The product is
manufactured by means of vacuum arc
remelting, with inclusion controls for
sulphide of no more than 0.04 percent
and for oxide of no more than 0.05
percent. Flapper valve steel has a tensile
strength of between 210