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Presidential Documents

Title 3—

The President

Proclamation 8612 of December 3, 2010

International Day of Persons With Disabilities, 2010

By the President of the United States of America

A Proclamation

America stands in solidarity with the growing number of nations around
the world that have committed themselves to ending unequal treatment
of persons with disabilities. On International Day of Persons with Disabilities,
we acknowledge the contributions of women and men with disabilities
around the world, and we recognize our charge to ensure that all individuals
can enjoy full inclusion and participation in our societies.

My Administration is continuing to protect and promote human rights,
fair opportunity, and equal access for people with disabilities. Last year,
the United States became a proud signatory of the United Nations Convention
on the Rights of Persons with Disabilities, the first new human rights treaty
of the 21st century. Like our laws in the United States, this treaty urges
equal protection and equal benefit of the law for all persons with disabilities,
and it reaffirms the inherent dignity, worth, and independence of the 650
million individuals with disabilities worldwide. To advance our international
work in this area, my Administration has named a Special Advisor for
International Disability Rights at the Department of State. My Administration
also continues to support the efforts of the World Intellectual Property
Organization to facilitate and increase access to literary, artistic, and scientific
materials for persons with disabilities. With our partners around the globe,
we can affirm the rights of individuals with disabilities to live independently
if they choose, free from the fear of discrimination, stigma, or economic
insecurity.

In acknowledging the progress of the past year, we also reflect upon important
milestones in America’s civil rights struggle for people with disabilities.
This year marks the 20th anniversary of the Americans with Disabilities
Act and the 35th anniversary of the Individuals with Disabilities Education
Act. These historic, bipartisan civil rights laws were clarion calls for equal
access for and an end to discrimination against persons with disabilities,
and they have paved the way for countless Americans with disabilities
to share their talents and strengthen our communities.

We have made progress, but still have a great distance to journey before
every person living with a disability can benefit from the same access
and protections, in the United States and abroad. As we celebrate Inter-
national Day of Persons with Disabilities, let us reinvigorate our commitment
to eradicate barriers and ensure equal opportunity for all.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 3, 2010,
as International Day of Persons with Disabilities. I call on all Americans
to observe this day with appropriate ceremonies, activities, and programs.
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IN WITNESS WHEREOF, I have hereunto set my hand this third day of
December, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fifth.

[FR Doc. 2010-30998
Filed 12—7-10; 8:45 am)]
Billing code 3195-W1-P
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DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part 6
RIN 0551-AA70

Dairy Import Licensing Program

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
historical license reduction provisions
of the Dairy Tariff-Rate Import Quota
Licensing Program 7 CFR part 6, by
suspending the provisions with respect
to the reduction of historical licenses
based on surrenders of unused
quantities until 2016.

DATES: Effective Date: January 1, 2011.
FOR FURTHER INFORMATION CONTACT: Ron
Lord, Branch Chief, Sugar and Dairy
Branch, Import and Trade Support
Programs Division, Foreign Agricultural
Service, Stop 1021, 1400 Independence
Avenue, SW., Washington, DC 20250—
1021; telephone (202) 720-6939; or
e-mail at: ronald.lord@fas.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

The final rule has been determined to
be not significant under E.O. 12866 and
has been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

The Regulatory Flexibility Act
ensures that regulatory and information
requirements are tailored to the size and
nature of small businesses, small
organizations, and small governmental
jurisdictions. This final rule will not
have a significant economic impact on
small businesses participating in the
program.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988. The

provisions of this final rule would not
have a preemptive effect with respect to
any State or local laws, regulations, or
policies which conflict with such
provision or which otherwise impede
their full implementation. The final rule
would not have a retroactive effect.
Before any judicial action may be
brought forward regarding this final
rule, all administrative remedies must
be exhausted.

National Environmental Policy Act

The Administrator has determined
that this action will not have a
significant effect on the quality of the
human environment. Therefore, neither
an Environmental Assessment nor an
Environmental Impact Statement is
necessary for this final rule.

Unfunded Mandates Reform Act (Pub.
L. 104-4)

Public Law 104—4 requires
consultation with State and local
officials and Indian Tribal governments.
This final rule does not impose an
unfunded mandate or any other
requirement on State, local, or Tribal
governments. Accordingly, these
programs are not subject to the
provisions of the Unfunded Mandates
Reform Act.

Executive Order 12630

This Order requires careful evaluation
of governmental actions that interfere
with constitutionally protected property
rights. This final rule would not
interfere with any property rights and,
therefore, does not need to be evaluated
on the basis of the criteria outlined in
Executive Order 12630.

Government Paperwork Elimination
Act

Foreign Agricultural Service (FAS) is
committed to compliance with the
Government Paperwork Elimination
Act, which requires government
agencies, in general, to provide the
public the option of submitting
information or transacting business
electronically to the maximum extent
possible.

Background

FAS administers the Dairy Tariff-Rate
Import Quota Licensing Program, 7 CFR
6.20—6.37, that provides for the issuance
of licenses to import certain dairy
articles under tariff-rate quotas (TRQ),
as established in the Harmonized Tariff

Schedule of the United States. These
dairy products may only be imported
into the United States at the in-quota
rate, by or for the account of a person

or firm to whom such licenses have
been issued, and only in accordance
with the terms and conditions of the
program. Section 6.25(b)(1)(i) provides
that if a licensee surrenders more than
50 percent of a historical license at least
3 out of the 5 prior years, that license
will be permanently reduced to the
average amount entered during those

5 years. Any amounts permanently
reduced are transferred to the non-
historical quota, which is allocated by a
lottery. In 2008, the Secretary amended
the regulation, suspending section
6.25(b)(1)(i) for 2 years until January 1,
2011. Subsequent market developments
have caused the Department to again re-
consider the license reduction
provisions of the Dairy Import Licensing
Program.

Summary of public comments: The
Secretary published a proposed rule in
the Federal Register (75 FR 62692-23),
October 13, 2010, providing that the
provisions of 7 CFR 6.25, with respect
to the reduction of historical licenses,
based on unused amounts would be
suspended for an additional 5 years
until 2016. The Department requested
that public comments be submitted by
November 12, 2010. Comments were
submitted by 29 importing companies,
3 associations, a counsel to the Cheese
Importers Association of America and
several of its member companies, a
customs broker, a manufacturer of dairy
products, and a Congressman all in
favor of the proposed 5-year suspension
of the dairy import license reduction
provision.

The factors cited in favor of a further
5-year suspension included the
declining availability of cheese from the
European Union (EU), a weaker U.S.
dollar, and the general economic
weakness in the United States. Some
companies with historical licenses
stated that the U.S. food market benefits
from reliable and longer-term supply-
chain relationships which may be more
easily maintained by companies which
have historical licenses.

Many of the companies emphasized
that a 5-year suspension of the historical
license reduction provision would allow
additional time for license holders to
adjust to economy-wide factors outside
their control, including changes in the
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EU’s supply and demand situation for
dairy products, as well as to changes in
the U.S. market.

Conclusion: The quota-fill rates for
Swiss, Gruyere, and low-fat type
cheeses have continued to remain low
even after transfer to the lottery system
in recent years. Market conditions are
always subject to fluctuation and
change, and it is incumbent upon all
license holders to adjust to these
changing conditions. To allow
additional time to adjust to changes in
EU supply and demand, due to its long-
term dairy policy changes, the
Department will again temporarily
suspend the historical license reduction
provisions for a period of 5 years,
commencing January 1, 2011. Historical
license reductions will again be
implemented beginning 2016, as set
forth in the proposed rule. In 2016,
historical license reductions will be
based on import data from years 2011
through 2015.

List of Subjects in 7 CFR Part 6

Agricultural commodities, Cheese,
Dairy products, and Imports.

m For the reasons set out in the
preamble, 7 CFR part 6 is amended as
follows:

PART 6—IMPORT QUOTAS AND FEES

Subpart—Dairy Tariff-Rate Import
Quota Licensing

m 1. The authority citation for part 6
subpart—Dairy Tariff-Rate Import Quota
Licensing, continues to read as follows:

Authority: Additional U.S. Notes 6, 7, 8,
12, 14, 16-23, and 25 to Chapter 4 and
General Note 15 of the Harmonized Tariff
Schedule of the United States (19 U.S.C.
1202), Pub. L. 97-258, 96 Stat. 1051, as
amended (31 U.S.C. 9701), and secs. 103 and
404, Pub. L. 103—-465, 108 Stat. 4819 (19
U.S.C. 3513 and 3601).

m 2. Section 6.25 (b) is revised to read
as follows:

§6.25 Allocation of Licenses.
* * * * *

(b) Historical licenses for the 2011
and subsequent quota years (Appendix
1).

(1) A person issued a historical
license for the 2010 quota year will be
issued a historical license in the same
amount for the same article from the
same country for the 2011 quota year
and for each subsequent quota year
except that:

(i) Beginning with the 2016 quota
year, a person who has surrendered
more than 50 percent of such historical
license in at least three of the prior 5
quota years will thereafter be issued a

license in an amount equal to the
average annual quantity entered during

those 5 quota years.
(i) [Reserved]

* * * * *

Issued at Washington, DC, the 30th day of
November 2010.

Robert Riemenschneider,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 2010-30714 Filed 12—-7-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Part 802

[Docket # GIPSA-2010-FGIS-0012]

RIN 0580-AB19

Official Performance and Procedural
Requirements for Grain Weighing

Equipment and Related Grain Handling
Systems

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Direct final rule.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
Federal Grain Inspection Service (FGIS)
is amending the regulations issued
under the United States Grain Standards
Act (USGSA), as amended, to
incorporate by reference the applicable
requirements of the 2008 edition of the
National Institute of Standards and
Technology (NIST) Handbook 44,
“Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices,” (NIST
Handbook 44, issued October 2007).
DATES: This rule is effective March 8,
2011 without further action, unless
adverse comments or written notice of
intent to submit adverse comments are
received by January 7, 2011. If adverse
comments are received, GIPSA will
publish a timely withdrawal of the rule
in the Federal Register. The
incorporation by reference of certain
publications in this rule is approved by
the Director of the Federal Register as of
March 8, 2011.

ADDRESSES: We invite you to submit
comments on this direct final rule by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., room
1643-S, Washington, DC 20260-3642.

¢ E-mail comments to
comments.gipsa@usda.gov.

e Fax:(202) 690-2173.

Instructions: All comments will
become a matter of public record and
should be identified as “NIST Handbook
44 IBF Comments,” making reference to
the date and page number of this issue
of the Federal Register. Comments will
be available for public inspection at
http://www.regulations.gov and in the
above office during regular business
hours (7 CFR 1.27(b)). Please contact the
GIPSA Management Support Staff at
(202) 720-7486 to make an appointment
to read the comments received.

FOR FURTHER INFORMATION CONTACT:
Robert S. Lijewski, Director, Field
Management Division by E-mail at
robert.s.lijewski@usda.gov, or by
telephone at (202) 720-0228.
SUPPLEMENTARY INFORMATION:

Background

Under the provisions of the USGSA (7
U.S.C. 71-87k), grain exported from the
U.S. must be officially inspected and
weighed. Sections 802 and 802.1 of the
USGSA regulations (7 CFR 802.0-802.1)
set forth certain procedures,
specifications, tolerances, and other
technical requirements for grain
weighing equipment and related grain
handling systems used in performing
Class X and Class Y official weighing
services. GIPSA management has
reviewed these regulations and
determined that they still serve their
intended purpose, are consistent with
GIPSA’s statutory authority and policy,
and should remain in effect. In order to
update the USGSA regulations,
however, GIPSA is incorporating by
reference the 2008 edition of NIST
Handbook 44 into the USGSA
regulations (7 CFR 802.0(a)). Those
provisions in NIST Handbook 44 that
obviously do not pertain to GIPSA
services are not being incorporated and
are listed in section 802.0(b) of the
USGSA regulations (7 CFR 802.0(b)).

Direct Final Action

GIPSA is revising § 802.0(a) of the
USGSA regulations (7 CFR 802.0(a)) by
incorporating by reference the following
sections only of the 2008 edition of
NIST Handbook 44:

Section 1.10 General Code

Section 2.20 Scales

Section 2.22  Automatic Bulk Weighing
Systems

Section 2.23 Weights

Pursuant to 5 U.S.C. 553, it is found
and determined upon good cause that it
is impracticable, unnecessary, and
contrary to public interest to give
preliminary notice prior to putting this
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direct final rule in effect because GIPSA
regularly updates this section of the
USGSA regulations to incorporate by
reference NIST Handbook 44. Further,
GIPSA views this action as
noncontroversial and anticipates no
adverse public comment. This rule will
be effective, as published in this
document, 90 days after the date of
publication in the Federal Register,
unless GIPSA receives written adverse
comments or written notice of intent to
submit adverse comments within 30
days of the date of publication of this
rule in the Federal Register. Adverse
comments are considered to be those
comments that suggest the rule should
not be adopted or suggest the rule
should be changed.

If GIPSA receives written adverse
comments or written notice of intent to
submit adverse comments, we will
publish a notice in the Federal Register
withdrawing this rule before the
effective date. GIPSA will then publish
a proposed rule for public comment.
Following the close of that comment
period, the comments will be
considered thoughtfully, and a final rule
addressing the comments will be
published.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601-612), it has been determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. GIPSA has
determined that most users of the
official weighing service and those
entities that perform these services do
not meet the requirements for small
entities. This rule will affect entities
engaged in shipping grain to and from
points within the United States and
exporting grain from the United States.
GIPSA estimates approximately 9,000
off farm storage facilities and 57 export
elevators in the United States could
receive official weighing services by
GIPSA, delegated States, or designated
agencies. GIPSA also estimates this rule
affects 18 scale manufacturing and 39
scale service companies who provide
weighing equipment and service to
these elevators and storage facilities.
Eight GIPSA field offices, 2 Federal/
State offices, 4 GIPSA sub offices, 7
delegated States, and 25 designated
agencies provide official weighing
service. Under provisions of the
USGSA, it is not mandatory for non-
export grain to be officially weighed

except for grain being loaded onto ships
located in export port locations. Further,
most users of the official weighing
services and those entities that perform
these services do not meet the
requirements for small entities. Even
though some users could be considered
small entities, this rule only updates
regulatory requirements that make
GIPSA weighing guidelines consistent
with State weights and measures
organizations’ laws and regulations that
automatically adopt NIST Handbook 44
on a yearly basis. Updating these
requirements will help manufacturers of
weighing equipment and grain elevators
avoid making, installing, and
maintaining equipment to meet two sets
of design and performance requirements
for commercial and official weighing to
meet old as well as new specifications.
Since regulated entities are required
under State law to comply with NIST
Handbook 44, no additional cost or
burden is expected to result from this
action.

Executive Order 12988

This direct final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. This action is not
intended to have retroactive effect. The
USGSA provides in section 87g (7
U.S.C. 87g) that no State or subdivision
thereof may require or impose any
requirements or restrictions concerning
the inspection, weighing, or description
of grain under the USGSA. Otherwise,
this direct final rule would not preempt
any State or local laws, or regulations,
or policies unless they present an
irreconcilable conflict with this rule.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
this direct final rule.

Paperwork Reduction Act

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the information collection
and recordkeeping requirements in Part
802 have been approved previously by
OMB No. 0580-0013 which expires on
April 30, 2011.

E-Government Act Compliance

GIPSA is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 802

Administrative practice and
procedure, Export, Grain, Incorporation

by reference, Reporting and
recordkeeping requirements.

m For reasons set forth in the preamble,
7 CFR Part 802 is amended as follows:

PART 802—OFFICIAL PERFORMANCE
AND PROCEDURAL REQUIREMENTS
FOR GRAIN WEIGHING EQUIPMENT
AND RELATED GRAIN HANDLING
SYSTEMS

m 1. The authority citation for Part 802
continues to read as follows:

Authority: 7 U.S.C. 71-87k.

m 2. Section 802.0 is revised to read as
follows:

§802.0 Applicability.

(a) The requirements set forth in this
part 802 describe certain specifications,
tolerances, and other technical
requirements for grain weighing
equipment and related grain handling
systems used in performing Class X and
Class Y weighing services, official
inspection services, and commercial
services under the Act. All scales used
for official grain weight and inspection
certification services provided by FGIS
must meet applicable requirements
contained in the FGIS Weighing
Handbook, the General Code, the Scales
Code, the Automatic Bulk Weighing
Systems Code, and the Weights Code of
the 2008 edition of National Institute of
Standards and Technology (NIST)
Handbook 44, “Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices” (Handbook 44); and
NIST Handbook 105-1 (1990 Edition),
“Specifications and Tolerances for
Reference Standards and Field Standard
Weights and Measures,” (Handbook
105-1). These requirements are
confirmed to be met by having National
Type Evaluation Program type approval.
Scales used for commercial purposes
will be required to meet only the
applicable requirements of the 2008
edition of the NIST Handbook-44.
Pursuant to the provisions of 5 U.S.C.
552(a), with the exception of the
Handbook 44 requirements listed in
paragraph (b), the materials in
Handbooks 44 and 105-1 are
incorporated by reference as they exist
on the date of approval and a notice of
any change in these materials will be
published in the Federal Register. This
incorporation by reference was
approved by the Director of the Federal
Register on March 8, 2011, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. The NIST Handbooks are
for sale by the National Conference of
Weights and Measures (NCWM), 1135 M
Street, Suite 110, Lincoln, Nebraska
68508. Information on these materials
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may be obtained from NCWM by calling
402—-434-4880, by E-mailing
nfo@ncwm.net, or on the Internet at
http://www.nist.gov/owm.

(b) The following Handbook 44
requirements are not incorporated by
reference:

Scales (2.20)

S.1.8. Computing Scales

S.1.8.2. Money-Value Computation

S.1.8.3. Customer’s Indications

S.1.8.4. Recorded Representations, Point of
Sale

S.2.5.2. Jeweler’s, Prescription, & Class I & II
Scales

S.3.3. Scoop Counterbalance

N.1.3.2. Dairy-Product Test Scales

N.1.5. Discrimination Test (Not adopted for
Grain Test Scales only)

N.1.8. Material Tests

N.3.1.2. Interim Approval

N.3.1.3. Enforcement Action For Inaccuracy

N.4. Coupled-in-Motion Railroad Weighing
Systems

N.6. Nominal Capacity of Prescription Scales

T.1.2. Postal and Parcel Post Scales

T.2.3. Prescription Scales

T.2.4. Jewelers’ Scales (all sections)

T.2.5. Dairy—Product—Test Scales (all
sections)

T.N.3.9. Materials Test on Customer—
Operated Bulk—Weighing Systems for
Recycled Materials

UR.1.4. Grain Test Scales: Value of Scale
Divisions

UR.3.1. Recommended Minimum Load

UR.3.1.1. Minimum Load, Grain Dockage

Automatic Bulk Weighing Systems (2.22)
N.1.3. Decreasing-Load Test

J. Dudley Butler,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 2010-30712 Filed 12—7-10; 8:45 am]
BILLING CODE 3410-KD-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404

[Docket No. SSA 2009-0073]
RIN 0960-AH07

Amendments to Regulations

Regarding Withdrawal of Applications
and Voluntary Suspension of Benefits

AGENCY: Social Security Administration.

ACTION: Final rule with request for
comments.

SUMMARY: We are modifying our
regulations to establish a 12-month time
limit for the withdrawal of old-age
benefits applications, allow one
withdrawal per lifetime, and limit the
voluntary suspension of benefits for
purposes of receiving delayed
retirement credits to months for which

you have not received a payment. We
are making these changes to revise
current policies that have the potential
for misuse.

DATES: This final rule will be effective
December 8, 2010. To ensure that your
comments are considered, we must
receive them no later than February 7,
2011.

ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2009-0073 so that we may
associate your comments with the
correct regulation.

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available. We strongly urge you
not to include in your comments any
personal information, such as Social
Security numbers or medical
information.

1. Internet: We strongly recommend
that you submit your comments via the
Internet. Please visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the Search
function to find docket number SSA—
2009-0073. The system will issue a
tracking number to confirm your
submission. You will not be able to
view your comment immediately
because we must post each comment
manually. It may take up to a week for
your comment to be viewable.

2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Mail your comments to the
Office of Regulations, Social Security
Administration, 107 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Deidre Bemister, Social Insurance
Specialist, Social Security
Administration, Office of Income
Security Programs, Office of
Applications and Electronic Services
Support Policy, 2500 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, 410-966—
6223. For information on eligibility or
filing for benefits, call our national toll-
free number, 1-800-772-1213 or TTY
1-800-325—-0778, or visit our Internet
site, Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

In 1935, Congress passed the Social
Security Act (Act), which established
and funded the Social Security program.
In his Presidential signing statement,
President Franklin D. Roosevelt
affirmed that the lawmakers intended
the Act to “give some measure of
protection to the average citizen and to
his family against the loss of a job and
against poverty-ridden old age.”* Due to
concerns about the solvency of the
Social Security program, in 1977
Congress passed amendments to the Act
designed to restore the long-term
balance of the program. Among the
changes enacted was a delayed
retirement credit (DRC) that increased
benefits for those who delay retirement
past full retirement age (FRA).2

Workers choose when to apply for
old-age benefits. Workers who apply for
old-age benefits at FRA will receive full
benefit rates. Workers may also choose
to apply before or after FRA. Workers
who apply between age 62 and FRA will
receive benefit amounts reduced by a
certain percentage for each month they
collect benefits before FRA. Workers
who apply between FRA and age 70 will
receive amounts increased by a certain
percentage for each month they forego
benefit payments after FRA. Workers
who live to their average life
expectancies will receive about the
same amount in lifetime benefits,
regardless if they began receiving
benefits at age 62, FRA, age 70, or any
age in between.

Benefit Application Withdrawal

Workers occasionally reconsider their
having applied for old-age benefits.
Continued work is a common reason for
such reconsideration. The income from
continued work may bring workers
earnings over the annual earnings limit
and require us to withhold benefits.
Although the Act does not include a
specific provision concerning

1 Presidential Statement Signing the Social
Security Act, August 14, 1935. Available at:
http://www.ssa.gov/history/fdrstmts.html#signing.

2 Section 216(1) of the Act provides for a gradual
increase in the full retirement age from age 65 to
age 67. The change first affected those workers born
in 1938. By 2027, the incremental increases will be
complete and a full retirement age of 67 will be
applicable to all workers born in 1960 or later.
These provisions do not change the age at which
a worker can take early retirement at a reduced
benefit amount, which remains age 62.
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withdrawal of an application, we have
a longstanding policy that allows
workers to withdraw benefit
applications.

Our current regulations permit living
applicants or beneficiaries to withdraw
benefit applications for any reason.
Applicants or beneficiaries need simply
submit written requests for withdrawal,
and beneficiaries must repay benefits
received. Our program experience has
shown that most workers withdraw
their applications within one year of
application.

Recent media articles have promoted
the use of our application withdrawal
process as a means for retired
beneficiaries to increase their benefits or
acquire an “interest-free loan.” 3 Our
current policy permits retirement
beneficiaries to apply for old-age
benefits prior to FRA, begin receiving
reduced benefits, withdraw their
applications, repay benefits, and
reapply for full or increased benefits
later. Under this policy, the payment of
monthly benefits ceases until the
beneficiary reapplies, at which time the
beneficiary receives a higher monthly
benefit amount than before.

Reacting to this media attention, the
Center for Retirement Research at
Boston College published an article
titled, Strange but True: Free Loan from
Social Security that discussed this
“unconventional claiming strateg[y].” 4
The authors very astutely observed that
our current withdrawal policy has the
potential to “pay higher lifetime benefits
to some individuals and increase system
costs.”®

This “free loan” is not free. It denies
the Trust Fund and the Federal
Government the use of these monies and
the potential returns on the use of those
funds. Moreover, the processing of
withdrawal applications uses resources
that we could use to serve others. Our
Nation faces significant challenges
resulting from the potential number of
future retirees. Current market and
economic conditions have exacerbated
these challenges.

Additionally, our current withdrawal
policy has the potential to benefit those
with the least need. Because a worker
must repay previously awarded benefits
in one lump sum, without interest, it is
unlikely that the average retired

3Janet Novack, Trade in Your Social Security
Check,” Forbes, 7 February 2008. Available at:
http://www.forbes.com/2008/02/07/retirement-roth-
taxes-pf-guru-in_jn_0207retirement_inl.html.

4Munnell, Alicia H., Alex Golub-Sass, and Nadia
Karamcheva, Strange but True: Free Loan From
Social Security, Trustees of Boston College, Center
for Retirement Research. March 2009, Number 9-6.
Auvailable at: http://crr.bc.edu/images/stories/Briefs/
ib_9-6.pdf.

51d.

beneficiary is in a position to reverse
this earlier decision. Those who have
the means to take advantage of our
current policy do so at the expense of
the Trust Fund.

Our field offices have noticed an
increase in the number of application
withdrawals. We anticipate that the
number of withdrawals will continue to
rise if this policy is not changed. The
current economic climate may lead
many current retirees to return to work
in order to obtain a higher future
benefit. Current retirees with the means
to repay benefits received could decide
to do so in order to start collecting
higher benefits immediately.

Benefit Suspension

We currently allow beneficiaries to
suspend past, current, and future old-
age benefit payments. Beneficiaries who
suspend past payments must repay
benefits received during the period of
suspension. This policy also has the
potential for misuse. Our current policy
allows workers to apply for old-age
benefits prior to FRA, begin receiving
reduced benefits, suspend the benefits
retroactively, repay benefits, and earn
DRCs for the period of suspension.
Workers earn DRCs for each month
retirement is delayed past FRA up to age
70. As a result, workers who
retroactively suspend old-age benefits to
earn DRCs receive a higher monthly
benefit amount. Because beneficiaries
could use retroactive voluntary
suspension as a vehicle to repay benefits
and then reapply for higher benefits at
a later age, we are revising this policy.

Regulatory Changes

We are under a clear congressional
mandate to protect the Trust Funds. It
is crucial that we change our current
policies that have the effect of allowing
beneficiaries to withdraw applications
or suspend benefits and use benefits
from the Trust Funds as something akin
to an interest-free loan. At the same
time, we also need to ensure that
beneficiaries who experience an
unforeseen change of circumstances and
who may need to withdraw an
application or suspend benefits are able
to do so. Establishing limitations on the
number and scope of application
withdrawals and on the period for
which you can voluntarily suspend your
benefits for purposes of receiving
delayed retirement credits will help
prevent abuse and maintain flexibility
for beneficiaries.

In our experience, we have not found
that survivor and disability beneficiaries
withdraw their applications and repay
the benefits they have received.
Applications for old-age benefits are

most prone to manipulation for personal
financial gain by our current policies.
For these reasons, these changes will be
limited solely to applications for old-age
benefits.

We are modifying section 404.640 to
limit the withdrawal of old-age
applications. Under this final rule,
application withdrawals will be limited
to one withdrawal per lifetime. The
withdrawal must occur within 12
months of the first month of
entitlement. This 12-month limitation
will allow flexibility for beneficiaries
who experience an unexpected change
in circumstances during that time. In
addition, limiting the period for
application withdrawals to within 12
months of the first month of entitlement
will minimize the likelihood of abuse
and the potential harm to the Trust
Funds.

We decided to limit the withdrawal of
old-age benefits to 12 months. We chose
12 months as an appropriate period
because it balances giving claimant’s
flexibility in reconsidering their
claiming benefit decisions with
eliminating the “interest-free loan”
loophole. First, a longer period would
not appreciably increase the universe of
claimants who reconsider their claiming
decisions, because our data show that in
recent years 85—-90 percent of applicants
who withdrew their applications did so
in the first twelve months.

Second, the 12-month limitation
period is a financial disincentive—there
is little to be gained by investing
benefits for only 12 months. Finally, for
those cases where claimants request
withdrawal after 12 months, we have
other ways to address their concerns if
they wish to change their date of
entitlement to benefits. For example, we
can revise a month of election
determination using existing policies:

¢ Evaluating conditional month of
election determinations—if individuals
who are subject to the annual earnings
test are due no payment for the year of
entitlement, they might believe that they
need to withdraw their application and
re-file. However, withdrawing the
application is unnecessary because we
may reopen and revise the month of
election. Because these claimants have
earnings above the annual earnings
limit, we consider their month of
election as “conditional” and would
automatically revise it to a later date
based on the annual earnings report;

¢ Adjusting benefits to consider the
effect of work and earnings on benefit
amounts—if individuals decide to
return to work, it is unnecessary for
them to withdraw their application.
Beneficiaries will receive credit for all
months in which they do not receive a


http://www.forbes.com/2008/02/07/retirement-roth-taxes-pf-guru-in_jn_0207retirement_inl.html
http://www.forbes.com/2008/02/07/retirement-roth-taxes-pf-guru-in_jn_0207retirement_inl.html
http://crr.bc.edu/images/stories/Briefs/ib_9-6.pdf
http://crr.bc.edu/images/stories/Briefs/ib_9-6.pdf
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full monthly benefit. When individuals
reach full retirement age, SSA will
increase their monthly benefits under a
process called the adjustment of the
reduction factor. This process removes
from the calculation of the ongoing
benefit at full retirement age, the
actuarial reduction associated with each
month for which beneficiaries do not
receive a full monthly benefit; and,

¢ Reopening determinations under
our rules of administrative finality—
SSA might discover that duplicate
postings result in an incorrect payment
amount, causing a claimant to elect
retirement benefits instead of widow’s
benefits. The claimant does not need to
withdraw the retirement application.
Instead, we can use our rules of
administrative finality to reopen the
prior entitlement decision.

The 12-month limitations period
should have no effect on beneficiaries
who wish to change their month of
election because of a change in their
circumstances or because of an error in
the calculation of their benefits. It
would, however, effectively eliminate
“interest-free loans.”

We are also modifying section
404.313 to limit the voluntary
suspension of benefits. Under these
final rules, if we have determined that
you are entitled to benefits, you may
voluntarily suspend benefits for any
month beginning the month after the
month in which you request that we
voluntarily suspend your benefits. If
you apply for benefits, and we have not
made a determination that you are
entitled to benefits, you may voluntarily
suspend benefits for any month for
which you have not received a payment.

Under the Act, if the beneficiary is
entitled to retirement benefits, delayed
retirement credits may be available if
the beneficiary “did not receive benefits
pursuant to a request by such individual
that benefits not be paid.”® In these
rules, we are interpreting the statutory
phrase “did not receive benefits
pursuant to a request by such individual
that benefits not be paid” to mean that
the beneficiary may voluntarily suspend
benefits for purposes of the DRC only on
a prospective basis.

Applicants for whom we have not
made an initial determination may
voluntarily suspend benefits for
purposes of the DRC, for any months.”
We recognize that this is a change from
our current policy. However, because
the statute refers to benefits that the
“individual did not receive,” rather than
“received and repaid,” we believe that
the policy we are adopting in these rules

642 U.S.C. 402(w)(2)(B)(ii).
71d.

is consistent with the language of the
statute and congressional intent.

The following illustrates the change
in policy:

1. Example—Beneficiary currently
receiving benefits:

A beneficiary is currently receiving
old-age benefits and requests to
voluntarily suspend retroactive, current,
and future benefits and repay all
benefits received during the retroactive
period.

The beneficiary can suspend benefits
beginning with the month after the
month in which the beneficiary requests
that we voluntarily suspend benefits,
provided the beneficiary has not
received a monthly benefit amount for
those months. The beneficiary may not
suspend retroactive monthly benefits for
which we have made a determination or
suspend retroactive monthly benefits
that we have already paid.

2. Example—Applicant filing a new
application:

An applicant files for old-age benefits
one or more months after the month the
applicant attains FRA. The applicant
could potentially be due retroactive
benefits. We have not yet made an
initial determination about monthly
benefits or entitlement. In order to earn
DRCs, the applicant voluntarily requests
to suspend retroactive, current, and
future benefits.

The applicant can suspend past,
current, and future benefits for months
to which the applicant is entitled
because we have not made any monthly
benefit determinations or payments.

We believe these changes will not
penalize applicants who require the
suspension of unpaid benefits for
reasons not related to misuse.

When will we start to use these rules?

We will start to use these rules on the
date shown under DATES earlier in this
preamble. However, we are also inviting
public comments on the changes made
by these rules. We will consider any
relevant comments we receive. We plan
to publish another final rule document
to respond to any such comments we
receive and to make any changes to the
rules as appropriate based on the
comments.

Regulatory Procedures

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553
when we develop regulations. Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5). Generally, the APA
requires that an agency provide prior
notice and opportunity for public
comment before issuing a final rule. The
APA provides exceptions to its notice

and public comment procedures when
an agency finds good cause for
dispensing with such procedures
because they are impracticable,
unnecessary, or contrary to the public
interest.8

We find that good cause exists for
proceeding without prior public notice
and comment in this instance. This final
rule addresses our policies on benefit
application withdrawal and retroactive
benefit suspension that beneficiaries
could take advantage of to obtain
increased benefits. Because these
policies have the potential for abuse,
any delay in their modification through
the revision of our regulations could
result in the harm that we are trying to
prevent. Providing prior public notice
may act as a catalyst for more applicants
and beneficiaries to request withdrawal
of their applications. Accordingly, we
find that prior public comment would
be contrary to the public interest.
However, we are inviting public
comment on the final rule and will
consider any substantive comments we
receive within 60 days of the
publication of this final rule.

In addition, for the reasons cited
above, we also find good cause for
dispensing with the 30-day delay in the
effective date of this final rule.® We find
that it is contrary to the public interest
to delay the effective date of our rule
changes because any delay in their
modification could result in the harm
that we are trying to prevent.
Accordingly, we are making this final
rule effective upon publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory
action under Executive Order 12866 and
were subject to OMB review.

Regulatory Flexibility Act

We certify that this final rule will not
have a significant economic impact on
a substantial number of small entities as
it affects individuals only. Accordingly,
a regulatory flexibility analysis is not
required under the Regulatory
Flexibility Act, as amended.

Paperwork Reduction Act

This final rule does not create any
new or affect any existing collections
and does not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

85 U.S.C. 553(b)(B).
95 U.S.C. 553(d)(3).
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(Catalog of Federal Domestic Assistance
Program No. 96.002 Social Security—
Retirement Insurance.)

List of Subjects in 20 CFR Part 404

Aged, Old-age, Survivors and
disability insurance; Social Security.

Michael J. Astrue,
Commissioner of Social Security.

m For the reasons set out in the
preamble, we are amending 20 CFR
chapter III, part 404, subparts D and G
as follows:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart D—OId-Age, Disability,
Dependents’ and Survivors’ Insurance
Benefits; Period of Disability

m 1. The authority citation for subpart D
of part 404 continues to read as follows:

Authority: Secs. 202, 203(a) and (b),
205(a), 216, 223, 225, 228(a)—(e), and

702(a)(5) of the Social Security Act (42 U.S.C.

402, 403(a) and (b), 405(a), 416, 423, 425,
428(a)—(e), and 902(a)(5)).

m 2. Amend § 404.313(a) to add fifth and
sixth sentences to the end of the
paragraph to read as follows:

§404.313 What are delayed retirement
credits and how do they increase my old-
age benefit amount?

(a) * * *If we have determined that
you are entitled to benefits, you may
voluntarily suspend benefits for any
month beginning with the month after
the month in which you voluntarily
request that we suspend your benefits.
If you apply for benefits, and we have
not made a determination that you are
entitled to benefits, you may voluntarily
have your benefits suspended for any
month for which you have not received
a payment.

* * * * *

Subpart G—Filing of Applications and
Other Forms

m 3. The authority citation for subpart G
of part 404 continues to read as follows:

Authority: Secs. 202(i), (j), (o), (p), and (x),
205(a), 216(1)(2), 223(b), 228(a), and 702(a)(5)
of the Social Security Act (42 U.S.C. 402(i),
(i) (0), (p), and (r), 405(a), 416(i)(2), 423(b),
428(a), and 902(a)(5)).

m 4. Amend § 404.640 to add new
paragraph (b)(4) to read as follows:

§404.640 Withdrawal of an application.
(b) L
(4) OId age benefits. An old age
benefit application may be withdrawn

if, in addition to the requirements of
this section—

(i) The request for withdrawal is filed
within 12 months of the first month of
entitlement; and

(ii) The claimant has not previously
withdrawn an application for old age
benefits.

* * * * *
[FR Doc. 2010-30868 Filed 12—7-10; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

[Docket No. FDA-2010-N-0002]

Oral Dosage Form New Animal Drugs;
Tylosin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original abbreviated new
animal drug application (ANADA) filed
by Huvepharma AD. The ANADA
provides for use of tylosin tartrate
soluble powder in drinking water of
chickens, turkeys, swine, and honey
bees for the treatment or control of
various bacterial diseases.

DATES: This rule is effective December 8,
2010.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-170), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-8197, e-
mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:
Huvepharma AD, 33 James Boucher
Blvd., Sophia 1407, Bulgaria, filed
ANADA 200-473 that provides for use
of PHARMASIN (tylosin tartrate)
Soluble in medicated drinking water for
chickens, turkeys, swine, and honey
bees for the treatment or control of
various bacterial diseases. Huvepharma
AD’s PHARMASIN Soluble is approved
as a generic copy of Elanco Animal
Health’s TYLAN Soluble, approved
under NADA 13-076. The ANADA is
approved as of October 1, 2010, and the
regulations in 21 CFR 520.2640 are
amended to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to

support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between

9 a.m. and 4 p.m., Monday through
Friday.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520
Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In § 520.2640, revise paragraphs (a),
(b), and (d)(3)(ii) to read as follows:

§520.2640 Tylosin.

(a) Specifications. Each container
contains tylosin tartrate equivalent to
100 grams tylosin base.

(b) Sponsors. See sponsor numbers in
§510.600(c) of this chapter.

(1) No. 000986 for use as in paragraph
(d) of this section.

(2) No. 016592 for use as in
paragraphs (d)(1), (d)(2), (d)(3)(1),
(d)(3)(i1)(B), (d)(3)(iii), and (d)(4) of this
section.

(d) * x %

(3) * x %

(ii) Indications for use—(A) For the
treatment and control of swine
dysentery associated with Brachyspira
hyodysenteriae and for the control of
porcine proliferative enteropathies (PPE,
ileitis) associated with Lawsonia
intracellularis.

(B) For the treatment and control of
swine dysentery associated with B.

hyodysenteriae.
* * * * *
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Dated: December 2, 2010.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2010-30814 Filed 12—-7-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
[Docket No. FDA-2010-N-0002]

Implantation or Injectable Dosage
Form New Animal Drugs; Flunixin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Agri Laboratories, Ltd. The
supplemental ANADA provides for use
of flunixin meglumine solution by
intravenous injection in lactating dairy
cows for control of pyrexia associated
with acute bovine mastitis.

DATES: This rule is effective December 8,
2010.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—-8197,
e-mail: john.harshman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Agri
Laboratories, Ltd., P.O. Box 3103, St.
Joseph, MO 64503, filed a supplement
to ANADA 200-061 that provides for
veterinary prescription use of FLU-NIX
(flunixin meglumine) Injectable
Solution. The supplemental ANADA
provides for use of flunixin meglumine
solution by intravenous injection in
lactating dairy cows for control of
pyrexia associated with acute bovine
mastitis. The supplemental application
is approved as of September 27, 2010,
and the regulations are amended in 21
CFR 522.970 to reflect the approval.

A summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or

cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522
Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §522.970, revise paragraphs (b),
(e)(1)(iii), and (e)(2) to read as follows:

§522.970 Flunixin.

* * * * *

(b) Sponsors. See sponsors in
§510.600(c) of this chapter for use as in
paragraph (e) of this section.

(1) See Nos. 000061, 055529, and
061623 for use as in paragraph (e) of this
section.

(2) See No. 000856 for use as in
paragraph (e)(1) of this section.

(3) See Nos. 057561 and 059130 for
use as in paragraphs (e)(1) and (2) of this
section.

* * * * *

(e) *

(1) *
(iii) Limitations. Do not use in horses

intended for human consumption.

(2) Cattle—(i) Amounts and
indications for use—(A) Administer 1.1
to 2.2 mg/kilogram (kg) (0.5 to 1.0 mg/
Ib) of body weight per day
intravenously, as a single dose or
divided into two doses administered at
12-hour intervals, for up to 3 days for
control of pyrexia associated with
bovine respiratory disease and
endotoxemia or for control of
inflammation in endotoxemia.

(B) Administer 2.2 mg/kg (1.0 mg/1b)
of body weight once intravenously for
control of pyrexia associated with acute
bovine mastitis.

(ii) Limitations. Cattle must not be
slaughtered for human consumption
within 4 days of last treatment. Milk
that has been taken during treatment

* %
* %

and for 36 hours after the last treatment
must not be used for food. Do not use
in dry dairy cows. A withdrawal period
has not been established for use in
preruminating calves. Do not use in

calves to be processed for veal.
* * * * *

Dated: December 1, 2010.
Elizabeth Rettie,

Deputy Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2010-30769 Filed 12—7-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5, 84, and 85

[Docket No. FR-5350—-F-02]

RIN 2501-AD50

Conforming Changes to Applicant
Submission Requirements;
Implementing Federal Financial Report

and Central Contractor Registration
Requirements

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule.

SUMMARY: This final rule follows
publication of a July 15, 2010, interim
rule that revised HUD regulations to
reference the new governmentwide
Federal Financial Report (FFR)
approved by the Office of Management
and Budget (OMB). The FFR
consolidates requirements from the
OMB-issued Standard Forms SF-269,
SF-269A, SF-272, and SF-272A into a
single governmentwide form. In
incorporating reference to the new FFR
in its regulations, HUD amended its
regulations to remove references to old
and outdated forms that are no longer in
use. The July 15, 2010, interim rule also
codified the requirement that applicants
for HUD assistance possess an active
Central Contractor Registration (CCR).
HUD is adopting the interim rule
without change.

DATES: Effective Date: January 7, 2011.

FOR FURTHER INFORMATION CONTACT:
Barbara Dorf, Director, Office of
Departmental Grants Management and
Oversight, Office of Administration,
Chief Human Capital Officer,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Room 3156, Washington, DC 20410-
0500, telephone number 202—-708—-0667.
Persons with hearing or speech
impairments may access this number
through TTY by calling the toll-free
Federal Information Relay Service at
800-877-8339.
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SUPPLEMENTARY INFORMATION:

I. Background

On July 15, 2010 (75 FR 41087), HUD
published an interim rule that revised
HUD regulations to reference the new
governmentwide FFR, approved by
OMB. The FFR provides a uniform,
governmentwide format and establishes
standard reporting period end dates and
due dates for the submission of cash
management and financial information.
The FFR also reduces the burden on
grantees that are reporting using
electronic systems and simplifies
reporting procedures for grantees to
facilitate uniformity in agencies’
grantmaking process. HUD’s July 15,
2010, interim rule amended 24 CFR
parts 84 and 85, by removing references
to old and outdated forms and
substituting, where appropriate, the
FFR. The interim rule also amended
§§84.52 and 85.41 to conform to
reporting requirements to those
provided for by the FFR.

HUD’s July 15, 2010, interim rule also
revised 24 CFR part 5 to require that
applicants, including private nonprofit
organizations, educational
organizations, and State and regional
agencies, that are subject to § 5.1001
register with CCR and have an active
CCR registration in order for HUD to
obligate funds and in order for the
applicant to receive funds from HUD.
CCR collects, validates, stores, and
disseminates data in support of agency
missions, including Federal agency
contract and assistance awards, and the
electronic payment process. Codifying
this registration requirement facilitates
applicant and awardee use of a single
public Web site that consolidates data
on awards made under various types of
Federal Financial Assistance, pursuant
to the Federal Funding Accountability
and Transparency Act of 2006
(Transparency Act) (Pub. L. 109-282)
(Transparency Act).

II. This Final Rule

This final rule follows publication of
the July 15, 2010, interim rule. The
public comment period on the interim
rule closed on September 13, 2010. HUD
did not receive public comment on the
interim rule. HUD is adopting the
interim rule without change.

III. Findings and Certifications

Executive Order 12866, Regulatory
Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and it was not
reviewed by OMB. This rule is not

significant because it conforms HUD
regulations to refer to the FFR, removes
outdated references to forms that are
obsolete, and codifies a requirement that
HUD has included for several years in
its notices of funding availability.

Paperwork Reduction Act

The information collection
requirements contained in this final rule
have been submitted to OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). In accordance with
the Paperwork Reduction Act, an agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the
collection displays a currently valid
OMB control number. The OMB control
number for the FFR is 0348-0061.

Environmental Impact

This final rule does not direct,
provide for assistance or loan and
mortgage insurance for, or otherwise
govern or regulate real property
acquisition, disposition, leasing,
rehabilitation, alteration, demolition, or
new construction; or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this rule is
categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
conforms HUD regulations to
requirements applicable to all grantees
that are already in place, as a result of
action previously taken by OMB, and
small entities were provided the
opportunity for comment in connection
with OMB’s publications. With respect
to financial reporting, this rule
streamlines the financial reporting
requirement by replacing, with one
form, the several that have been used
prior to Fiscal Year 2010 and, as a
result, reducing the burden on all
entities, including small entities, by
simplifying the task of filing required
financial reports. Similarly, CCR
registration has been required of
applicants and grantees for HUD’s
competitive programs to ensure the
proper identity of applicants. This rule
codifies the CCR registration

requirement that HUD grantees are
already meeting. Accordingly, the
undersigned certifies that this rule will
not have a significant impact on a
substantial number of small entities.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
relevant requirements of section 6 of the
Executive Order. This final rule does
not have federalism implications and
does not impose substantial direct
compliance costs on State and local
governments or preempt State law
within the meaning of the Executive
Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (12 U.S.C.
1531-1538) establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments, and on the
private sector. This final rule would not
impose any Federal mandates on any
State, local, or Tribal governments, or
on the private sector, within the
meaning of UMRA.

List of Subjects
24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Crime,
Government contracts, Grants
programs—housing and community
development, Individuals with
disabilities, Intergovernmental relations,
Loans programs—housing and
community development, Low and
moderate income housing, Mortgage
insurance, Penalties, Pets, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements, Social
Security, Unemployment compensation,
Wages.

24 CFR Part 84

Accounting, Colleges and universities,
Grant programs, Hospitals, Non-profit
organizations, Reporting and
recordkeeping requirements.

24 CFR Part 85

Accounting, Grant programs, Indians,
Intergovernmental relations, Reporting
and recordkeeping requirements.

m Accordingly, the interim rule
amending 24 CFR parts 5, 84, and 85,
which was published at 75 FR 41087 on
July 15, 2010, is adopted as final
without change.
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Dated: December 1, 2010.
Shaun Donovan,
Secretary.
[FR Doc. 2010-30843 Filed 12—7-10; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9508]
RIN 1545-BJ85

Source of Income From Qualified Fails
Charges

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations which set forth
the source of income attributable to
qualified fails charges. The temporary
regulations provide guidance about the
treatment of fails charges for purposes of
sections 871 and 881, which generally
require gross-basis taxation of foreign
persons not otherwise subject to U.S.
net-basis taxation and the withholding
of such tax under sections 1441 and
1442. The text of the temporary
regulations also serves as the text of the
proposed regulations set forth in the
notice of proposed rulemaking on this
subject in the Proposed Rules section in
this issue of the Federal Register.
DATES: Effective Date. These regulations
are effective on December 8, 2010.
Applicability Date. These regulations
apply to qualified fails charges paid or
accrued on or after December 8, 2010.
FOR FURTHER INFORMATION CONTACT:
Sheila Ramaswamy or Anthony J. Marra,
Office of Associate Chief Counsel
(International) (202) 622—-3870 (not a toll
free call).

SUPPLEMENTARY INFORMATION:
Background

In response to persistent delivery
failures in delivery-versus-payment
transactions involving U.S. Treasury
securities (Treasury securities), a trading
practice governing failed deliveries of
Treasury securities was published in
2008 by the Treasury Market Practices
Group (TMPG) and the Securities
Industry and Financial Markets
Association (SIFMA). This trading
practice, which was recommended by
the Federal Reserve Bank of New York
in addition to TMPG and SIFMA, has
subsequently been voluntarily adopted
by almost every participant in the

Treasury securities market. Transactions
that involve delivery-versus-payment
include a sale, a purchase, a sale and
repurchase transaction (commonly
known as a “repo”), a securities lending
transaction, and an option.

The trading practice addresses the
problem that in certain situations,
including a low interest rate
environment, a party to a delivery-
versus-payment transaction may lack
the economic incentive to deliver
Treasury securities in a timely manner.
Under the trading practice, the parties to
a contract that provides for delivery-
versus-payment of Treasury securities
agree that if one party fails to deliver
Treasury securities at the time specified
in the contract, the failing party will pay
an amount (a “fails charge”) to the party
entitled to receive the Treasury
securities. The fails charge is calculated
using a formula that takes into account
current interest rates and trade
proceeds, and accrues each day that the
failure to deliver continues. The trading
practice is generally expected to impose
a fails charge whenever the interest rate
on a repo that can be settled with any
of a variety of securities (referred to in
the market as the “general collateral
rate”) falls below a certain level.

As noted in this preamble, the
delivery-versus-payment market
encompasses a variety of transactions,
each of which can generate a fails
charge. Some transactions, such as a
repo, where delivery is required both at
inception and at settlement, can
produce more than one fails charge. In
back-to-back transactions, it can also be
difficult to determine whether a party
that incurs a fails charge is acting as an
intermediary or a principal. As a result,
there is considerable uncertainty about
the treatment of fails charges for
purposes of sections 871 and 881, which
generally impose gross-basis taxation at
a rate of 30 percent on certain U.S.
source income of foreign persons that is
not effectively connected with the
conduct of a trade or business in the
United States and the withholding of
such tax under sections 1441 and 1442.

Notice 2009-61, (2009 IRB 181),
issued in July 2009, addressed the issue
temporarily by providing that the
Internal Revenue Service (IRS) will not
challenge the position taken by a
taxpayer or a withholding agent that a
fails charge that is paid on or before
December 31, 2010 is not subject to U.S.
gross-basis taxation. Notice 2009-61
further announced that the Treasury
Department and the IRS were
considering issuing prospective
guidance on the circumstances, if any,
that would cause a fails charge to be
subject to U.S. gross-basis taxation.

These temporary regulations provide
further guidance on the treatment of
fails charges. The text of the temporary
regulations also serves as the text of the
proposed regulations set forth in the
notice of proposed rulemaking on this
subject in the Proposed Rules section of
this issue of the Federal Register. See
§601.601(d)(2).

Explanation of Provisions

In order to provide certainty and
consistency in the treatment of fails
charges for purposes of sections 871,
881, 1441 and 1442, these temporary
regulations establish source rules for
qualified fails charges that arise in the
delivery-versus-payment market for
Treasury securities. The temporary
regulations provide that the source of
income from a qualified fails charge is
generally determined by reference to the
residence of the taxpayer that is the
recipient of the qualified fails charge
income, with two exceptions. Qualified
fails charge income earned by a
qualified business unit (QBU) of a
taxpayer is sourced to the country in
which the QBU is engaged in a trade or
business, and qualified fails charge
income that arises from a transaction
that is effectively connected to a United
States trade or business is sourced in the
United States and treated as effectively
connected to the conduct of a United
States trade or business.

The temporary regulations provide a
source rule only for income from a
qualified fails charge. In order to be a
qualified fails charge, the fails charge
must satisfy two requirements. First, it
must be paid pursuant to a trading
practice or similar guidance approved
by a U.S. government agency or the
Treasury Market Practices Group (which
is sponsored by the Federal Reserve
Bank of New York), or published in
separate guidance by the IRS. Second,
the transaction that generates the fails
charge must be with respect to a bill,
note, or other evidence of indebtedness
issued by the United States Treasury
Department. These temporary
regulations do not address the source of
any other type of damages payment,
including a fails charge that is not a
qualified fails charge.

Although there is not currently a fails
charge trading practice relating to
securities other than Treasury securities,
one may be considered in the future for
agency securities (including mortgage-
backed securities). If a fails charge
trading practice pertaining to agency
securities is endorsed by the Treasury
Market Practices Group or an agency of
the United States government and
widely adopted, the Treasury
Department and the IRS will consider
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whether fails charges paid with respect
to such a trading practice should be
sourced under these regulations.

Effective/Applicability Date

These regulations apply to qualified
fails charges paid or accrued on or after
December 8, 2010.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, these temporary
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal authors of these
regulations are Sheila Ramaswamy and
Anthony J. Marra, Office of the
Associate Chief Counsel (International).
However, other persons from the Office
of Associate Chief Counsel
(International) and the Treasury
Department have participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 863(a) and 7805

EEE

m Par. 2. Section 1.863—10T is added to
read as follows:

§1.863—-10T Source of income from a
qualified fails charge (temporary).

(a) In general. Unless paragraph (b) or
(c) of this section applies, the source of
income from a qualified fails charge
shall be determined by reference to the
residence of the taxpayer as determined
under section 988(a)(3)(B)(i).

(b) Qualified business unit exception.
The source of income from a qualified
fails charge shall be determined by
reference to the residence of a qualified
business unit of a taxpayer if—

(1) The taxpayer’s residence,
determined under section
988(a)(3)(B)(i), is the United States;

(2) The qualified business unit’s
residence, determined under section
988(a)(3)(B)(ii), is outside the United
States;

(3) The qualified business unit is
engaged in the conduct of a trade or
business in the country where it is a
resident; and

(4) The transaction to which the
qualified fails charge relates is
attributable to the qualified business
unit. A transaction will be treated as
attributable to a qualified business unit
if it satisfies the principles of § 1.864—
4(c)(5)(iii) (substituting “qualified
business unit” for “U.S. office”).

(c) Effectively connected income
exception. Income from a qualified fails
charge that arises from a transaction that
under the principles described in
§ 1.864—4(c) is effectively connected
with a United States trade or business
shall be sourced in the United States
and the income from the qualified fails
charge shall be treated as effectively
connected to the conduct of a United
States trade or business to the same
extent as the transaction from which it
arises.

(d) Definitions.—(1) Qualified fails
charge. For purposes of this section, a
qualified fails charge is a payment that

(i) Compensates a party to a
transaction that provides for delivery of
a Treasury security in exchange for the
payment of cash (delivery-versus-
payment settlement) for another party’s
failure to deliver the specified Treasury
security on the settlement date specified
in the relevant agreement; and

(ii) Is made pursuant to:

(A) A trading practice or similar
guidance approved or adopted by either
an agency of the United States
government or the Treasury Market
Practices Group, or

(B) Any trading practice, program,
policy or procedure approved by the
Commissioner in guidance published in
the Internal Revenue Bulletin.

(2) Treasury security. For purposes of
this section, a Treasury security is any
bill, note, or other evidence of
indebtedness issued by the United
States Treasury Department.

(e) Effective/applicability date. This
section applies to qualified fails charges
paid or accrued on or after December 8,
2010.

(f) Expiration date. This section
expires on December 9, 2013.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: December 2, 2010.
Michael Mundaca,
Assistant Secretary of the Treasury.
[FR Doc. 2010-30895 Filed 12—7-10; 8:45 am]|
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DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 541

[Docket No. BOP-1118-F]

RIN 1120-AB18

Inmate Discipline Program/Special

Housing Units: Subpart Revision and
Clarification

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) amends its Inmate
Discipline and Special Housing Unit
(SHU) regulations. We intend this
amendment to streamline and clarify
these regulations, eliminating
unnecessary text and obsolete language,
and removing internal agency
procedures that need not be in
regulations text. We also make
substantive changes to our list of
prohibited acts for which disciplinary
sanctions may be imposed, and alter the
list of possible sanctions available to
allow Discipline Hearing Officers more
flexibility in adapting the sanction to fit
the seriousness of the violation.

DATES: This rule is effective on March 1,
2011.

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: The
Bureau amends its inmate discipline
and special housing unit (SHU)
regulations (28 CFR part 541, subpart A
and subpart B) to streamline and clarify
these regulations, eliminating
unnecessary text and obsolete language,
and removing internal agency
procedures that need not be in
regulations text. The proposed
regulation contained a detailed section-
by-section analysis (published on July
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26, 2005, at 70 FR 43093). This
regulation finalizes the proposed
regulation with only minor changes. We
received only four comments containing
several similar issues. We address the
issues raised by the commenters below.

Comment: It is unlawful to require
DNA testing while in Bureau custody.
One commenter, an inmate, stated that
he has a Court order to submit to a non-
invasive DNA test as directed by a
probation officer upon release, and
therefore believes it is unlawful to
“require” him to submit to DNA testing
while in the Bureau’s custody under
prohibited act code 227 (Refusing to
participate in a required physical test or
examination unrelated to testing for
drug abuse).

Bureau Response: The high severity
level prohibited act code for refusing to
participate in a required physical test or
examination unrelated to testing for
drug abuse (e.g., DNA, HIV,
tuberculosis) is necessary to comply
with Federal law. On December 19,
2000, Congress enacted Public Law 106—
546, commonly referred to as the DNA
Analysis Backlog Elimination Act of
2000 (Act). This Act requires the Bureau
to collect DNA samples from
individuals convicted of qualifying
Federal, military, or DC Code offenses.
The FBI is required to analyze the
samples and maintain the information
in the Combined DNA Index System
(CODIS). Although this commenter and
other inmates may have court orders
requiring such testing upon their
release, these court orders are not
inconsistent with the Bureau’s authority
to conduct testing during incarceration.
Because we are required to do this by
statute, we need to have the specific
capability to discipline inmates who
jeopardize the Bureau’s compliance
with the statute.

Comment: Code 296 could result in
lawsuits for infringement of the 6th
Amendment right of access to the
courts. Another inmate complained that
defective copying machines at her
institution resulted in staff making
copies of legal material for inmates on
a staff copier only at times convenient
for staff. The inmate then complained
that she was therefore “forced” to send
originals to a legal assistant to copy and
file, violating code 296 (sending
correspondence to an address with
directions to have the correspondence
sent to an unauthorized person). She
concluded that code 296 should
therefore exclude legal material.

Bureau Response: We do not intend to
impede inmates’ Constitutional right to
access courts. Code 296 is intended to
sanction inmate behavior designed to
circumvent inmate correspondence

regulations and policy. It will be used
to deter correspondence with
unauthorized individuals and to
prohibit illegal activity. 28 CFR
540.19(d) also allows for inmates to
send “legal correspondence” to legal
assistants. Inmates must clearly mark
the envelope as “legal mail.” If inmates
encounter a problem with sending legal
mail to their attorneys, they should file
an administrative remedy complaint
according to procedures in 28 CFR part
542.

Comment: Distinction should be
drawn between violation of 334
(Conducting a business) and
management of pre-existing assets by a
designated representative, which is
allowed under the regulations. Some
commenters were concerned that staff
may not understand this distinction,
and wanted more details about this
code.

Bureau response: In response to this
commenter, we have amended this code
to clarify that inmate activities related to
conducting a business that are
authorized by staff, such as those the
commenter refers to, will not violate the
prohibited act code. We revise this code
to prohibit only “Conducting a business;
conducting or directing an investment
transaction without staff authorization.”

Also, in corresponding policy
guidance to staff, the Bureau will ensure
that staff are aware of the distinction
between violation of this prohibited act
code and management of pre-existing
assets by a designated representative.
Staff are currently aware that inmates
are permitted limited opportunities to
protect personal assets (see 28 CFR
540.14(d)(4)) or engage in an approved
special visit for the purpose of
addressing a business matter (see 28
CFR 540.45(a)).

Comment: Codes 199, 299, 399 and
499 (“Conduct most like” codes) are too
vague.

Bureau response: The Bureau gives
guidance to its Discipline Hearing
Officers (DHOs) that they are to use this
charge only when another charge of the
same severity level is not applicable.
These codes, along with codes 198, 298,
398 and 498 (Conduct which disrupts or
interferes with the security or orderly
running of the institution or the Bureau
of Prisons most like another prohibited
act in the same severity level) give the
Bureau flexibility to address unique
situations.

Currently, the DHO or Unit
Disciplinary Committee (UDC) must
indicate in its findings a specific finding
of the severity level of the conduct and
a comparison to the offense in that
severity level which the DHO/UDC
finds is most comparable. Therefore,

whenever these codes are used,
reference will be made to another code
which is most like the inmate’s present
problematic conduct, making the DHO/
UDC finding as specific as possible.

Also, courts have consistently upheld
this type of prison regulation,
particularly where the act committed is
similar to a specifically defined
prohibited act. See Landman v. Royster,
333 F.Supp. 621, 655-56 (E.D.Va.1971)
(For prisoners, “the law requires less in
the way of notice, and places a greater
burden on the individual to make
inquiry or ask permission before
acting.”); Meyers v. Allderedge, 492 F.2d
296, 309 (3rd Cir. 1974) (“It is nearly
impossible for prison authorities to
anticipate, through a narrowly drawn
regulation, every conceivable form of
misconduct which threatens prison
security.”); Schenck v. Edwards, 921 F.
Supp 679 (E.D. Wash 1996) (“One
cannot realistically expect prison
officials to make and be bound by an
exclusive list of every item constituting
contraband. Prison officials must have
some flexibility to address situations as
they arise.”). See also Coffman v.
Trickey, 884 F.2d 1057 (8th Cir. 1989),
in which an inmate was charged with
violating a prohibition on violating a
published rule. The court found that
because prison officials could not point
to which rule the inmate actually
violated, there was insufficient notice to
the inmate of the prohibited act and
therefore a violation of due process. As
mentioned above, however, DHOs do
not use prohibited act codes 199, 299,
399, or 499 without referring to another
code which is most like the inmate’s
present problematic conduct.

Comment: It is unfair to impose
monetary fines. One commenter was
concerned about what happens if a
monetary fine is not paid. That
commenter opined that monetary fines
are discriminatory and arbitrary in that
inmates don’t have the ability to pay
and those that do have an advantage.

Bureau response: We made this
change to provide DHOs with the
flexibility to sanction inmates by
imposing monetary fines as a
punishment and deterrent to
committing prohibited acts.
Additionally, by providing another
sanctioning option, DHOs are better able
to tailor the discipline of individual
inmates in a manner best suited to affect
behavioral changes.

We also clarify that the sanctions of
“make monetary restitution” and
“monetary fine” may only be imposed
by DHOs after providing the inmate
with due process procedures. DHOs will
have the benefit of seeing the total
circumstances and situation of the
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inmate, and if, for example, the inmate
is indigent, the DHO may choose
instead to impose a different sanction.
DHOs are trained to sanction effectively
based on each inmate’s circumstances
and the punitive value of the sanction
for that particular inmate.

If a monetary fine imposed as a
sanction by a DHO is not paid, the DHO
will have the authority to order that the
amount of the fine be “frozen” in that
inmate’s deposit fund account so that
the amount of the fine would not be
available for spending by the inmate.
Non-payment of a fine is not a
prohibited act and will not be a factor
for an inmate’s placement or
continuation in SHU.

Comment: Forfeiture of good time is
unfair. One commenter states that,
before 1996, there was no forfeiture of
good time, or good time could be
recouped. The commenter wrote: “Is it
not discriminatory if those inmates who
were sentenced before 1996 must now
face additional punishments that were
not part of the scheme when they were
originally sentenced?”

Bureau response: The sanction of
forfeiture of good conduct time
appeared in the previous regulations.
We do not intend to alter its application
through this rulemaking. Under
previous regulations, which will be
incorporated into the Bureau’s Inmate
Discipline policy, an inmate sentenced
under the Sentencing Reform Act
provisions of the Comprehensive Crime
Control Act (committed his or her crime
on or after November 1, 1987) may not
receive statutory good time, but is
eligible to receive 54 days good conduct
time credit each year (18 U.S.C.
3624(b)). Once awarded, the credit is
vested, and may not be disallowed.

However for crimes committed on or
after September 13, 1994, and before
April 26, 1996, credit toward an
inmate’s service of sentence will not
vest unless the inmate has earned or is
making satisfactory progress toward a
high school diploma or an equivalent
degree, or has been exempted from
participation because of a learning
disability or other status.

In imposing this sanction, the DHO
will consider the severity of the
prohibited act and the suggested
disallowance guidelines in making a
determination to disallow good conduct
time in a non-discriminatory fashion.
Disallowance of good conduct time is
not an “additional punishment.”

Comment: The increased disciplinary
segregation sanction time is unfair. One
commenter believed that increasing the
amount of time an inmate can
potentially be placed in disciplinary
segregation status as a sanction has a

“deleterious effect on inmates and puts
the inmate in jeopardy of permanent
psychological damage.” The commenter
recommended that these increases be
available only for “new criminal
behavior and not for incident reports
that are minor in nature.”

Bureau response: This change allows
us to more effectively discipline and
more accurately reflects the serious
nature of all of the prohibited acts.
There are several reasons that this time
frame was chosen for the maximum
amount of disciplinary segregation:

Current disciplinary segregation (DS)
sanctions have been in place since
January 5, 1988. In the past 16 years, the
inmate population has increased
dramatically, most recently to include
DC Code felony offenders. Likewise,
because the population has also
changed dramatically, the nature and
severity of prohibited acts committed
has intensified.

Specifically, the Bureau has seen an
increase in offenses related to gang-
related activity, firearms, and drugs.
Also, Federal offenses have expanded to
include use of firearms, new drug-
related offenses, conspiracies, and
higher penalties for homicides.

In addition, because sentence length
has generally increased, the current
sanctions of 60—90 days of disciplinary
segregation accounts for a much smaller
percentage of the typical sentence.
Therefore, current DS sanctions no
longer effectively function as a
deterrent. We increase this sanction to
reflect the needs and the nature of the
changing and expanding inmate
population.

Under the current disciplinary
regulations, approximately 16% of
inmates committing prohibited acts
were repeat offenders who were
sanctioned to the maximum amount of
disciplinary segregation sanction
multiple times, resulting in 12 months
or more of total disciplinary segregation
time. Again, the current maximum DS
sanction is not functioning as an
effective deterrent. Finally, it is
important to note that this regulation
increases the maximum amount of the
disciplinary segregation sanction
available to DHOs. DHOs will only
impose the maximum amount of
disciplinary segregation in the most
egregious circumstances for the most
serious offenses.

Also, with regard to the commenter’s
concern about the psychological effects
on inmates placed in SHU, we note that
§541.32 requires health services staff to
visit inmates in SHU daily to provide
necessary medical care. That regulation
also indicates that, after every 30
calendar days of continuous placement

in SHU, mental health staff will
examine the inmate, including a
personal interview. Emergency medical
and mental health care is always
available.

Comment: Special Housing Unit
(SHU) conditions are substandard. Two
commenters complained about SHU
conditions, and one opined that inmates
in Administrative Detention (AD) status
should have the same amenities as those
in general population status.
Specifically, the commenter believes
that “AD food should be the same as that
provided in general population,” “AD
inmates should be allowed the same
amount of personal property as
permitted for inmates in general
population,” and “AD inmates should
not have telephone calls limited.”

Bureau response: With regard to the
commenters concerns about sub-
standard conditions in Special Housing
Units (SHU) for inmates in
Administrative Detention or
Disciplinary Segregation status, the
Bureau’s policies for conditions in SHU
continue to exist and are applicable
nationwide to ensure uniformity.

Also, § 541.31 provides that
conditions in SHU will “meet or exceed
standards for healthy and humane
treatment,” and subsection (d) provides
that food will be nutritionally adequate.
The staff-inmate ratio and other unique
circumstances of each institution may
render it impractical to have food
provided to inmates in SHU be exactly
the same as that provided in general
population.

With regard to personal property,
subsection (h) provides that personal
property may be limited for reasons of
fire safety or sanitation, but that inmates
in AD status will ordinarily be allowed
a reasonable amount of personal
property and access to the commissary.
Inmates in DS status have been placed
there as a disciplinary sanction, will
have their personal property
impounded, with the exception of
limited reading/writing materials, and
religious articles, and their commissary
privileges may be limited. These
provisions regarding personal property
are not substantively different from the
previous regulation or its a}l)lplication.

Telephone calls will be allowed in
accordance with 28 CFR part 540,
subpart I. Inmates in AD status may
have telephone calls limited by the staff-
inmate ratio and unique circumstances
of that institution. For example, staff
may not be available at all times to
provide an AD inmate with access to a
telephone and may, therefore, have to
schedule times to place calls. However,
inmates in AD status will have
telephone privileges consistent with the
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available resources and security needs
of the institution.

Comment: Inmates should be allowed
to attend the 3-day review of their
placement in AD, and staff information
relevant to the AD placement should be
presented then.

Bureau response: Section 541.26
states that a Segregation Review Officer
(SRO) will review supporting records
within three work days of an inmate’s
placement in administrative detention
(AD) status. This is a paper-review by
the SRO, not a hearing that can be
attended by the inmate. The inmate has
an opportunity to attend a formal review
hearing both within seven days of
placement in AD status and every thirty
days thereafter.

Comment: Table 4 (Sanctions) should
not be eliminated because it provides
directions for DHOs and without it,
DHOs will not follow these processes.

Bureau response: The table describing
how DHOs are to impose sanctions will
not be eliminated, but rather moved
from Federal regulations language to
Bureau policy implementing text. It will
continue to exist as instruction to staff
in the Bureau’s Inmate Discipline
policy. The Bureau’s policies constitute
mandatory staff procedures and
guidance imposed by the Director.
DHOs also receive extensive training
and continual guidance regarding
imposition of sanctions.

Comment: Possession of cell phones
should be under Code 297 instead of in
the greatest severity category, unless the
cell phone is used for criminal activity.

Bureau response: The Bureau chooses
to make possession of a cellular
telephone or other electronic device a
Greatest level prohibited act for the
following reasons:

Rapid technological advances have
resulted in smaller cell phones which
are easier to introduce into Bureau
facilities. They may be purchased with
very little accountability at a very low
cost by those seeking to introduce them
into Bureau facilities. Also, new
wireless communications devices are
being introduced to the market with
increasing frequency, and are likewise
small and easy to introduce. This is
causing an increase in the number of
electronic devices being introduced into
Bureau facilities.

When the Bureau first began
investigating the potential problem in
2003, we discovered that during that
calendar year, institutions reported
confiscating 270 cellular telephones
from inmates. At least two inmates
escaped from minimum security
facilities while in possession of cellular
telephones. We therefore increased the
severity level for possession of a cellular

telephone or other electronic device to
reflect the potential seriousness of the
conduct, which may result in aiding
escape, continuing criminal activity,
facilitating terrorism, and a host of other
potential threats to the safety, security,
and orderly operation of correctional
facilities, and for the protection of the
public.

Other changes: The Bureau also
makes the following minor changes to
the prohibited act codes to amend the
parenthetical lists of examples of
contraband often found in inmates’
possession:

Code 331 prohibits possession,
manufacture, introduction, or loss of a
non-hazardous tool, equipment,
supplies, or other non-hazardous
contraband. Following this prohibited
act code in the table in § 541.03, there
is a parenthetical description listing
examples of non-hazardous contraband.
We amend this list to include smoking
apparatus and tobacco in any form
where prohibited, and unauthorized
nutritional/dietary supplements.

28 CFR 551.162(b)(2) indicates that
Wardens may, with the Regional
Director’s concurrence, prohibit inmate
smoking other than for authorized
religious activities. We therefore make
this conforming amendment to clarify
that smoking apparatus and tobacco are
non-hazardous contraband and are
prohibited in institutions where
Wardens have prohibited inmate
smoking.

We also include unauthorized
nutritional/dietary supplements in the
list of examples of non-hazardous
contraband for the following reasons:
The Bureau has been finding inmates in
possession of various types of herbal/
dietary supplement items. However,
these items do not fall under the same
Food and Drug Administration (FDA)
rules and regulations, including quality
assurance measures, as medications.
This has resulted in negative health
outcomes for those taking such herbal/
dietary supplements. These
supplements have not passed through
the same rigorous trials as FDA-
approved medication in regards to
safety, efficacy, adverse reactions, good
manufacturing practices, etc.

The FDA has made several
announcements regarding the dangerous
effects of dietary supplements. Some of
these announcements, which can be
found at http://www.fda.gov, include
warnings against “nicotene water,” kava
associated with severe liver injury, PC/
SPES and SPES (which contain the
harmful compounds warfarin and
alprazolam), LipoKietix (which causes
serious liver injuries), nettle (which has
high lead content), and many others. For

these reasons, the Bureau has
determined that such items constitute
non-hazardous contraband and are
unauthorized for possession by inmates.

Code 108 prohibits possession,
manufacture, introduction, or loss of a
hazardous tool, and also gives a
parenthetical list of examples of
hazardous tools. The list begins with a
description of hazardous tools: “tools
most likely to be used in an escape or
escape attempt or to serve as weapons
capable of doing serious bodily harm to
others.” We amend this list to include
body armor, maps, handmade rope, or
other escape paraphernalia. This adds
more specificity to this prohibited act
code and serves to put inmates on
greater notice of items considered
hazardous.

These are minor amendments to the
parenthetical lists of examples of
contraband often found in inmates’
possession. The lists of examples are
intended to be illustrative, not
exhaustive.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review”, section 1(b), Principles of
Regulation. The Director, Bureau of
Prisons has determined that this
regulation is a “significant regulatory
action” under Executive Order 12866,
section 3(f), and accordingly this
regulation has been reviewed by the
Office of Management and Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this regulation does not
have sufficient federalism implications
for which we would prepare a
Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation.
By approving it, the Director certifies
that it will not have a significant
economic impact upon a substantial
number of small entities because: This
regulation is about the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.
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Unfunded Mandates Reform Act of
1995

This regulation will not cause State,
local and Tribal governments, or the
private sector, to spend $100,000,000 or
more in any one year, and it will not
significantly or uniquely affect small
governments. We do not need to take
action under the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This regulation is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This regulation will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 541
Prisoners.

Harley G. Lappin,
Director, Bureau of Prisons.

m Under rulemaking authority vested in
the Attorney General in 5 U.S.C. 301; 28
U.S.C. 509, 510 and delegated to the
Director, Bureau of Prisons, we amend
28 CFR part 541 as follows.

Subchapter C—Institutional Management

PART 541—INMATE DISCIPLINE AND
SPECIAL HOUSING UNITS

m 1. Revise the authority citation for part
541 to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 4161-4166 (Repealed as
to offenses committed on or after November
1, 1987), 5006-5024 (Repealed October 12,
1984 as to offenses committed after that
date), 5039; 28 U.S.C. 509, 510.

m 2. Revise Subpart A to Part 541 to read
as follows:

Subpart A—Inmate Discipline Program

Sec.

541.1 Purpose.

541.2 Application.

541.3 Prohibited acts and available
sanctions.

541.4 Loss of good conduct sentence credit
as a mandatory sanction.

541.5 Discipline process.

541.6 Mentally ill inmates.

541.7 Unit Discipline Committee (UDC)
review.

541.8 Discipline Hearing Officer (DHO)
hearing.

Subpart A—Inmate Discipline Program

§541.1 Purpose.

This subpart describes the Federal
Bureau of Prisons’ (Bureau) inmate
discipline program. This program helps
ensure the safety, security, and orderly
operation of correctional facilities, and
the protection of the public, by allowing

Bureau staff to impose sanctions on
inmates who commit prohibited acts.
Sanctions will not be imposed in a
capricious or retaliatory manner. The
Bureau’s inmate discipline program is
authorized by 18 U.S.C. 4042(a)(3).

§541.2 Application.

This program applies to sentenced
and unsentenced inmates in Bureau
custody. It also applies to sentenced and
unsentenced inmates designated to any
prison, institution, or facility in which
persons are held in custody by direction
of, or under an agreement with, the
Bureau of Prisons.

§541.3 Prohibited acts and available
sanctions.

(a) Prohibited acts. The list of
prohibited acts are divided into four
separate categories based on severity:
Greatest; High; Moderate; and Low. We
describe the prohibited acts in Table 1—
Prohibited Acts and Available
Sanctions. Aiding, attempting, abetting,
or making plans to commit any of the
prohibited acts is treated the same as
committing the act itself.

(b) Available sanctions. The list of
available sanctions for committing
prohibited acts is listed in Table 1—
Prohibited Acts and Available
Sanctions. If you commit repetitive
prohibited acts, we can impose
increased sanctions, as listed in Table
2—Additional Available Sanctions for
Repeated Prohibited Acts Within the
Same Severity Level.

TABLE 1—PROHIBITED ACTS AND AVAILABLE SANCTIONS GREATEST SEVERITY LEVEL PROHIBITED ACTS

Killing.

sified Code 218, or 329).

Rioting.
Encouraging others to riot.
Taking hostage(s).

electronic device).

109 ........... (Not to be used).
110 e
111
vidual by the medical staff.
112 e
ical staff.
113 e

medical staff.

Assaulting any person, or an armed assault on the institution’s secure perimeter (a charge for assaulting any person at this level is
to be used only when serious physical injury has been attempted or accomplished).

Escape from escort; escape from any secure or non-secure institution, including community confinement; escape from unescorted
community program or activity; escape from outside a secure institution.

Setting a fire (charged with this act in this category only when found to pose a threat to life or a threat of serious bodily harm or in
furtherance of a prohibited act of Greatest Severity, e.g., in furtherance of a riot or escape; otherwise the charge is properly clas-

Possession, manufacture, or introduction of a gun, firearm, weapon, sharpened instrument, knife, dangerous chemical, explosive,
ammunition, or any instrument used as a weapon.

Possession, manufacture, introduction, or loss of a hazardous tool (tools most likely to be used in an escape or escape attempt or
to serve as weapons capable of doing serious bodily harm to others; or those hazardous to institutional security or personal safe-
ty; e.g., hack-saw blade, body armor, maps, handmade rope, or other escape paraphernalia, portable telephone, pager, or other

Refusing to provide a urine sample; refusing to breathe into a Breathalyzer; refusing to take part in other drug-abuse testing.
Introduction or making of any narcotics, marijuana, drugs, alcohol, intoxicants, or related paraphernalia, not prescribed for the indi-
Use of any narcotics, marijuana, drugs, alcohol, intoxicants, or related paraphernalia, not prescribed for the individual by the med-
Possession of any narcotics, marijuana, drugs, alcohol, intoxicants, or related paraphernalia, not prescribed for the individual by the
Sexual assault of any person, involving non-consensual touching by force or threat of force.

Destroying and/or disposing of any item during a search or attempt to search.

Use of the mail for an illegal purpose or to commit or further a Greatest category prohibited act.
Use of the telephone for an illegal purpose or to commit or further a Greatest category prohibited act.
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TABLE 1—PROHIBITED ACTS AND AVAILABLE SANCTIONS GREATEST SEVERITY LEVEL PROHIBITED ACTS—Continued

201 .

204 .

205

209

210 .
211 .
212 .
213 .
214 .
215 .
216 .

217

218

219

220

221

204

Interfering with a staff member in the performance of duties most like another Greatest severity prohibited act. This charge is to be
used only when another charge of Greatest severity is not accurate. The offending conduct must be charged as “most like” one
of the listed Greatest severity prohibited acts.

Conduct which disrupts or interferes with the security or orderly running of the institution or the Bureau of Prisons most like another
Greatest severity prohibited act. This charge is to be used only when another charge of Greatest severity is not accurate. The of-
fending conduct must be charged as “most like” one of the listed Greatest severity prohibited acts.

Available Sanctions for Greatest Severity Level Prohibited Acts

Recommend parole date rescission or retardation.

Forfeit and/or withhold earned statutory good time or non-vested good conduct time (up to 100%) and/or terminate or disallow extra
good time (an extra good time or good conduct time sanction may not be suspended).

Disallow ordinarily between 50% and 75% (27—-41 days) of good conduct time credit available for year (a good conduct time sanc-
tion may not be suspended).

Disciplinary segregation (up to 12 months).

Make monetary restitution.

Monetary fine.

Loss of privileges (e.g., visiting, telephone, commissary, movies, recreation).

Change housing (quarters).

Remove from program and/or group activity.

Loss of job.

Impound inmate’s personal property.

Confiscate contraband.

Restrict to quarters.

Extra duty.

High Severity Level Prohibited Acts

Escape from a work detail, non-secure institution, or other non-secure confinement, including community confinement, with subse-
quent voluntary return to Bureau of Prisons custody within four hours.

Fighting with another person.

(Not to be used).

Threatening another with bodily harm or any other offense.

Extortion; blackmail; protection; demanding or receiving money or anything of value in return for protection against others, to avoid
bodily harm, or under threat of informing.

Engaging in sexual acts.

Making sexual proposals or threats to another.

Wearing a disguise or a mask.

Possession of any unauthorized locking device, or lock pick, or tampering with or blocking any lock device (includes keys), or de-
stroying, altering, interfering with, improperly using, or damaging any security device, mechanism, or procedure.

Adulteration of any food or drink.

(Not to be used).

Possessing any officer’s or staff clothing.

Engaging in or encouraging a group demonstration.

Encouraging others to refuse to work, or to participate in a work stoppage.

(Not to be used).

(Not to be used).

Giving or offering an official or staff member a bribe, or anything of value.

Giving money to, or receiving money from, any person for the purpose of introducing contraband or any other illegal or prohibited
purpose.

Destroying, altering, or damaging government property, or the property of another person, having a value in excess of $100.00, or
destroying, altering, damaging life-safety devices (e.g., fire alarm) regardless of financial value.

Stealing; theft (including data obtained through the unauthorized use of a communications device, or through unauthorized access
to disks, tapes, or computer printouts or other automated equipment on which data is stored).

Demonstrating, practicing, or using martial arts, boxing (except for use of a punching bag), wrestling, or other forms of physical en-
counter, or military exercises or drill (except for drill authorized by staff).

Being in an unauthorized area with a person of the opposite sex without staff permission.

(Not to be used).

(Not to be used).

Assaulting any person (a charge at this level is used when less serious physical injury or contact has been attempted or accom-
plished by an inmate).

Stalking another person through repeated behavior which harasses, alarms, or annoys the person, after having been previously
warned to stop such conduct.

Possession of stolen property.

Refusing to participate in a required physical test or examination unrelated to testing for drug abuse (e.g., DNA, HIV, tuberculosis).

Tattooing or self-mutilation.

Sexual assault of any person, involving non-consensual touching without force or threat of force.

Use of the mail for abuses other than criminal activity which circumvent mail monitoring procedures (e.g., use of the mail to commit
or further a High category prohibited act, special mail abuse; writing letters in code; directing others to send, sending, or receiv-
ing a letter or mail through unauthorized means; sending mail for other inmates without authorization; sending correspondence to
a specific address with directions or intent to have the correspondence sent to an unauthorized person; and using a fictitious re-
turn address in an attempt to send or receive unauthorized correspondence).

Use of the telephone for abuses other than illegal activity which circumvent the ability of staff to monitor frequency of telephone
use, content of the call, or the number called; or to commit or further a High category prohibited act.

Interfering with a staff member in the performance of duties most like another High severity prohibited act. This charge is to be
used only when another charge of High severity is not accurate. The offending conduct must be charged as “most like” one of
the listed High severity prohibited acts.
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TABLE 1—PROHIBITED ACTS AND AVAILABLE SANCTIONS GREATEST SEVERITY LEVEL PROHIBITED ACTS—Continued

308 ...........

315
316 .
317

318
319 .
320 .
321 .
322 .
323 .
324 .
325 .
326 .
327 .
328

329
330 .
331

Conduct which disrupts or interferes with the security or orderly running of the institution or the Bureau of Prisons most like another
High severity prohibited act. This charge is to be used only when another charge of High severity is not accurate. The offending
conduct must be charged as “most like” one of the listed High severity prohibited acts.

Available Sanctions for High Severity Level Prohibited Acts

Recommend parole date rescission or retardation.

Forfeit and/or withhold earned statutory good time or non-vested good conduct time up to 50% or up to 60 days, whichever is less,
and/or terminate or disallow extra good time (an extra good time or good conduct time sanction may not be suspended).

Disallow ordinarily between 25% and 50% (14-27 days) of good conduct time credit available for year (a good conduct time sanc-
tion may not be suspended).

Disciplinary segregation (up to 6 months).

Make monetary restitution.

Monetary fine.

Loss of privileges (e.g., visiting, telephone, commissary, movies, recreation).

Change housing (quarters).

Remove from program and/or group activity.

Loss of job.

Impound inmate’s personal property.

Confiscate contraband.

Restrict to quarters.

Extra duty.

Moderate Severity Level Prohibited Acts

Indecent Exposure.

(Not to be used).

Misuse of authorized medication.

Possession of money or currency, unless specifically authorized, or in excess of the amount authorized.

Loaning of property or anything of value for profit or increased return.

Possession of anything not authorized for retention or receipt by the inmate, and not issued to him through regular channels.

Refusing to work or to accept a program assignment.

Refusing to obey an order of any staff member (may be categorized and charged in terms of greater severity, according to the na-
ture of the order being disobeyed, e.g., failure to obey an order which furthers a riot would be charged as 105, Rioting; refusing
to obey an order which furthers a fight would be charged as 201, Fighting; refusing to provide a urine sample when ordered as
part of a drug-abuse test would be charged as 110).

Violating a condition of a furlough.

Violating a condition of a community program.

Unexcused absence from work or any program assignment.

Failing to perform work as instructed by the supervisor.

Insolence towards a staff member.

Lying or providing a false statement to a staff member.

Counterfeiting, forging, or unauthorized reproduction of any document, article of identification, money, security, or official paper
(may be categorized in terms of greater severity according to the nature of the item being reproduced, e.g., counterfeiting release
papers to effect escape, Code 102).

Participating in an unauthorized meeting or gathering.

Being in an unauthorized area without staff authorization.

Failure to follow safety or sanitation regulations (including safety regulations, chemical instructions, tools, MSDS sheets, OSHA
standards).

Using any equipment or machinery without staff authorization.

Using any equipment or machinery contrary to instructions or posted safety standards.

Failing to stand count.

Interfering with the taking of count.

(Not to be used).

(Not to be used).

Gambling.

Preparing or conducting a gambling pool.

Possession of gambling paraphernalia.

Unauthorized contacts with the public.

Giving money or anything of value to, or accepting money or anything of value from, another inmate or any other person without
staff authorization.

Destroying, altering, or damaging government property, or the property of another person, having a value of $100.00 or less.

Being unsanitary or untidy; failing to keep one’s person or quarters in accordance with posted standards.

Possession, manufacture, introduction, or loss of a non-hazardous tool, equipment, supplies, or other non-hazardous contraband
(tools not likely to be used in an escape or escape attempt, or to serve as a weapon capable of doing serious bodily harm to oth-
ers, or not hazardous to institutional security or personal safety) (other non-hazardous contraband includes such items as food,
cosmetics, cleaning supplies, smoking apparatus and tobacco in any form where prohibited, and unauthorized nutritional/dietary
supplements).

Smoking where prohibited.

Fraudulent or deceptive completion of a skills test (e.g., cheating on a GED, or other educational or vocational skills test).

Conducting a business; conducting or directing an investment transaction without staff authorization.

Communicating gang affiliation; participating in gang related activities; possession of paraphernalia indicating gang affiliation.

Circulating a petition.

Use of the mail for abuses other than criminal activity which do not circumvent mail monitoring; or use of the mail to commit or fur-
ther a Moderate category prohibited act.

Use of the telephone for abuses other than illegal activity which do not circumvent the ability of staff to monitor frequency of tele-
phone use, content of the call, or the number called; or to commit or further a Moderate category prohibited act.
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TABLE 1—PROHIBITED ACTS AND AVAILABLE SANCTIONS GREATEST SEVERITY LEVEL PROHIBITED ACTS—Continued

Interfering with a staff member in the performance of duties most like another Moderate severity prohibited act. This charge is to be
used only when another charge of Moderate severity is not accurate. The offending conduct must be charged as “most like” one
of the listed Moderate severity prohibited acts.

Conduct which disrupts or interferes with the security or orderly running of the institution or the Bureau of Prisons most like another
Moderate severity prohibited act. This charge is to be used only when another charge of Moderate severity is not accurate. The
offending conduct must be charged as “most like” one of the listed Moderate severity prohibited acts.

Available Sanctions for Moderate Severity Level Prohibited Acts

Recommend parole date rescission or retardation.

Forfeit and/or withhold earned statutory good time or non-vested good conduct time up to 25% or up to 30 days, whichever is less,
and/or terminate or disallow extra good time (an extra good time or good conduct time sanction may not be suspended).

Disallow ordinarily up to 25% (1-14 days) of good conduct time credit available for year (a good conduct time sanction may not be
suspended).

Disciplinary segregation (up to 3 months).

Make monetary restitution.

Monetary fine.

Loss of privileges (e.g., visiting, telephone, commissary, movies, recreation).

Change housing (quarters).

Remove from program and/or group activity.

Loss of job.

Impound inmate’s personal property.

Confiscate contraband.

Restrict to quarters.

Extra duty.

Low Severity Level Prohibited Acts

(Not to be used).

(Not to be used).

Malingering, feigning illness.

(Not to be used).

Using abusive or obscene language.

(Not to be used).

(Not to be used).

Conduct with a visitor in violation of Bureau regulations.

(Not to be used).

Unauthorized physical contact (e.g., kissing, embracing).

Interfering with a staff member in the performance of duties most like another Low severity prohibited act. This charge is to be
used only when another charge of Low severity is not accurate. The offending conduct must be charged as “most like” one of
the listed Low severity prohibited acts.

Conduct which disrupts or interferes with the security or orderly running of the institution or the Bureau of Prisons most like another
Low severity prohibited act. This charge is to be used only when another charge of Low severity is not accurate. The offending
conduct must be charged as “most like” one of the listed Low severity prohibited acts.

Available Sanctions for Low Severity Level Prohibited Acts

Disallow ordinarily up to 12.5% (1-7 days) of good conduct time credit available for year (to be used only where inmate found to
have committed a second violation of the same prohibited act within 6 months); Disallow ordinarily up to 25% (1-14 days) of
good conduct time credit available for year (to be used only where inmate found to have committed a third violation of the same
prohibited act within 6 months) (a good conduct time sanction may not be suspended).

Make monetary restitution.

Monetary fine.

Loss of privileges (e.g., visiting, telephone, commissary, movies, recreation).

Change housing (quarters).

Remove from program and/or group activity.

Loss of job.

Impound inmate’s personal property.

Confiscate contraband.

Restrict to quarters.

Extra duty.

TABLE 2—ADDITIONAL AVAILABLE SANCTIONS FOR REPEATED PROHIBITED ACTS WITHIN THE SAME SEVERITY LEVEL

Prohibited act severity level prior offense

Time period for Frequency of

repeated offense Additional available sanctions

(same code)

Low Severity (400 level) .......cccocevrveennen. 6 months ............... 2nd offense ........... 1. Disciplinary segregation (up to 1 month).

2. Forfeit earned SGT or non-vested GCT up to 10% or
up to 15 days, whichever is less, and/or terminate or
disallow extra good time (EGT) (an EGT sanction may
not be suspended).

3rd or more of- Any available Moderate severity level sanction (300 se-
fense ries).

Moderate Severity (300 level) ................ 12 months ............. 2nd offense ........... 1. Disciplinary segregation (up to 6 months).
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TABLE 2—ADDITIONAL AVAILABLE SANCTIONS FOR REPEATED PROHIBITED ACTS WITHIN THE SAME SEVERITY LEVEL—

Continued

Prohibited act severity level

Time period for
prior offense
(same code)

Frequency of
repeated offense

Additional available sanctions

High Severity (200 level) .......ccccceveeneeen. 18 months ............. 2nd offense ...........
pended).
3rd or more of-
fense ries).
Greatest Severity (100 level) ................. 24 months ............. 2nd or more of-
fense.

3rd or more of-
fense.

2. Forfeit earned SGT or non-vested GCT up to 37'2% or
up to 45 days, whichever is less, and/or terminate or
disallow EGT (an EGT sanction may not be sus-
pended).

Any available High severity level sanction (200 series).

1. Disciplinary segregation (up to 12 months).

2. Forfeit earned SGT or non-vested GCT up to 75% or
up to 90 days, whichever is less, and/or terminate or
disallow EGT (an EGT sanction may not be sus-

Any available Greatest severity level sanction (100 se-

Disciplinary Segregation (up to 18 months).

§541.4 Loss of good conduct sentence
credit as a mandatory sanction.

(a) You will lose good conduct
sentence credit as a mandatory
disciplinary sanction if you are in one
of the following two groups:

(1) VCCLEA-violent inmates. The date
of your U.S. Code offense was on or
after September 13, 1994, but before
April 26, 1996, and you committed a
“crime of violence” as defined by the
Violent Crime Control and Law
Enforcement Act of 1994 (VCCLEA); or

(2) PLRA inmates and DC Code
offenders. The date of your U.S. Code
offense was on or after April 26, 1996,
and, therefore, under the Prison
Litigation Reform Act (PLRA), or the
date of your District of Columbia (DC)
Code offense was on or after August 5,
2000.

(b) If you are an inmate in one of the
above groups and commit a prohibited
act, you will lose good conduct sentence
credit as a mandatory disciplinary
sanction. The amount of good conduct
sentence credit you will lose depends
on the severity level of the prohibited
act(s) committed, as follows:

(1) Greatest Severity Level Offenses.
You will lose at least 41 days, or 75%
of available credit if less than 54 days
are available for the prorated period, for
each act committed.

(2) High Severity Level Offenses. You
will lose at least 27 days, or 50% of
available credit if less than 54 days are
available for the prorated period, for
each act committed.

(3) Moderate Severity Level Offenses.
You will lose at least 14 days, or 25%
of available credit if less than 54 days
are available for the prorated period,
after committing two or more Moderate
severity acts during the current year of

your good conduct sentence credit
availability.

(4) Low Severity Level Offenses. You
will lose at least 7 days, or 12.5% of
available credit if less than 54 days are
available for the prorated period, after
committing three or more Low severity
acts during the current year of your
good conduct sentence credit
availability.

§541.5 Discipline process.

(a) Incident report. The discipline
process starts when staff witness or
reasonably believe that you committed a
prohibited act. A staff member will
issue you an incident report describing
the incident and the prohibited act(s)
you are charged with committing. You
will ordinarily receive the incident
report within 24 hours of staff becoming
aware of your involvement in the
incident.

(b) Investigation. After you receive an
incident report, a Bureau staff member
will investigate it.

(1) Information: The investigator will
specifically inform you:

(A) of the charge(s) against you; and
(B) that you may remain silent at all
stages of the discipline process, but that

your silence may be used to draw an
adverse inference against you at any
stage of the process. Your silence alone,
however, cannot be the basis for finding
you committed the prohibited act(s).

(2) Statement: When the investigator
asks for your statement, you may give an
explanation of the incident, request any
witnesses be interviewed, or request
that other evidence be obtained and
reviewed. However, the staff
investigation of the incident report may
be suspended before requesting your
statement if it is being investigated for
possible criminal prosecution.

(3) Informally resolving the incident
report. The incident report may be
informally resolved at any stage of the
disciplinary process, except for
prohibited acts in the Greatest and High
severity levels, or as otherwise required
by law or these regulations. If the
incident report is informally resolved, it
will be removed from your records.

§541.6 Mentally ill inmates.

If it appears you are mentally ill at
any stage of the discipline process, you
will be examined by mental health staff.

(a) Competency to Participate in
Disciplinary Proceedings. If evidence
indicates that you cannot understand
the nature of the disciplinary
proceedings, or cannot help in your own
defense, disciplinary proceedings may
be postponed until you are competent to
participate. The Unit Disciplinary
Committee or Discipline Hearing Officer
will make this decision based on
evidence, including evidence presented
by mental health staff.

(b) Responsibility for Conduct. You
will not be disciplined for conduct
committed when, as the result of a
severe mental disease or defect, you
were unable to appreciate the nature
and quality, or wrongfulness of the act.
The UDC or DHO will make this
decision based on evidence, including
evidence presented by mental health
staff.

§541.7 Unit Discipline Committee (UDC)
review of the incident report.

A Unit Discipline Committee (UDC)
will review the incident report once the
staff investigation is complete. The
UDC’s review involves the following:

(a) Available dispositions. The UDC
will make one of the following decisions
after reviewing the incident report:
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(1) You committed the prohibited
act(s) charged, and/or a similar
prohibited act(s) as described in the
incident report;

(2) You did not commit the prohibited
act(s) charged; or

(3) The incident report will be
referred to the Discipline Hearing
Officer (DHO) for further review, based
on the seriousness of the prohibited
act(s) charged.

(4) If you are charged with a Greatest
or High severity prohibited act, or are an
inmate covered by § 541.04, the UDC
will automatically refer the incident
report to the DHO for further review.

(b) UDC members. The UDC
ordinarily consists of two or more staff.
UDC members will not be victims,
witnesses, investigators, or otherwise
significantly involved in the incident.

(c) Timing. The UDC will ordinarily
review the incident report within five
work days after it is issued, not counting
the day it was issued, weekends, and
holidays. UDC review of the incident
report may also be suspended if it is
being investigated for possible criminal
prosecution.

(d) Inmate appearance. You are
permitted to appear before the UDC
during its review of the incident report,
except during UDC deliberations or
when your presence would jeopardize
institution security, at the UDC’s
discretion. Also:

(1) You may appear either in person
or electronically (for example, by video
or telephone conferencing) at the UDC’s
discretion.

(2) You may waive your appearance
before the UDC. If you waive your
appearance, the UDC will review the
incident report in your absence.

(3) If you escape or are otherwise
absent from custody, the UDC will
conduct a review in your absence at the
institution where you were last
confined.

(e) Evidence. You are entitled to make
a statement and present documentary
evidence to the UDC on your own
behalf. The UDC will consider all
evidence presented during its review.
The UDC'’s decision will be based on at
least some facts and, if there is
conflicting evidence, on the greater
weight of the evidence.

(f) Sanctions. If you committed a
prohibited act(s), the UDC can impose
any of the available sanctions listed in
Tables 1 and 2, except loss of good
conduct sentence credit, disciplinary
segregation, or monetary fines.

(g) Referral to the DHO. If the UDC
refers the incident report to the DHO for
further review, the UDC will advise you
of your rights at the upcoming DHO
hearing, as detailed in §541.08.

(h) Written report. You will receive a
written copy of the UDC’s decision
following its review of the incident
report.

(i) Appeals. You may appeal the
UDC'’s action(s) through the
Administrative Remedy Program, 28
CFR part 542, subpart B.

§541.8 Discipline Hearing Officer (DHO)
hearing.

The Discipline Hearing Officer (DHO)
will only conduct a hearing on the
incident report if referred by the UDC.
The DHO'’s hearing involves the
following:

(a) Available dispositions. The DHO
will make one of the following decisions
after a hearing on the incident report:

(1) You committed the prohibited
act(s) charged, and/or a similar
prohibited act(s) as described in the
incident report;

(2) You did not commit the prohibited
act(s) charged; or

(3) The incident report will be
referred back for further investigation,
review, and disposition.

(b) Discipline Hearing Officer. The
DHO will be an impartial decision
maker who was not a victim, witness,
investigator, or otherwise significantly
involved in the incident.

(c) Timing. You will receive written
notice of the charge(s) against you at
least 24 hours before the DHO’s hearing.
You may waive this requirement, in
which case the DHO’s hearing can be
conducted sooner.

(d) Staff Representative. You are
entitled to have a staff representative
during the DHO hearing process as
follows:

(1) How to get a staff representative.
You may request the staff representative
of your choice, so long as that person
was not a victim, witness, investigator,
or otherwise significantly involved in
the incident. If your request(s) cannot be
fulfilled, and you still want a staff
representative, the Warden will appoint
one. The Warden will also appoint a
staff representative if it appears you are
unable to adequately represent yourself
before the DHO, for example, if you are
illiterate or have difficulty
understanding the charges against you.

(2) How the staff representative will
help you. Prior to the DHO’s hearing,
the staff representative will be available
to help you understand the incident
report charges and potential
consequences. The staff representative
may also assist you by speaking with
and scheduling witnesses, obtaining
written statements, and otherwise
helping you prepare evidence for
presentation at the DHO’s hearing.
During the DHO’s hearing, you are

entitled to have the staff representative
appear and assist you in understanding
the proceedings. The staff representative
can also assist you in presenting
evidence during the DHO’s hearing.

(3) How the staff representative may
appear. Your staff representative may
appear either in person or electronically
(for example, by video or telephone
conferencing) at the DHO’s discretion. If
your staff representative is not available
for the scheduled hearing, you may
either select another staff representative,
request the hearing be postponed for a
reasonable amount of time until your
staff representative can appear, or
proceed without a staff representative.

(e) Inmate appearance. You are
permitted to appear before the DHO
during the hearing on the incident
report as follows:

(1) You may appear either in person
or electronically (for example, by video
or telephone conferencing), at the
DHO’s discretion.

(2) Your appearance may be
prohibited during DHO deliberations or
when your presence would jeopardize
institution security, at the DHO’s
discretion.

(3) You may waive your appearance
before the DHO. If you waive your
appearance, the DHO hearing will be
conducted in your absence.

(4) If you escape or are otherwise
absent from custody, the DHO will
conduct a hearing in your absence at the
institution where you were last
confined.

(f) Evidence and witnesses. You are
entitled to make a statement and present
documentary evidence to the DHO on
your own behalf. The DHO will
consider all evidence presented during
the hearing. The DHO’s decision will be
based on at least some facts and, if there
is conflicting evidence, on the greater
weight of the evidence. Witnesses may
appear at the DHO’s hearing as follows:

(1) Witnesses may appear before the
DHO either in person or electronically
(for example, by video or telephone
conferencing) at the DHO’s discretion.

(2) The DHO will call witnesses who
have information directly relevant to the
charge(s) and who are reasonably
available. However, the DHO need not
call witnesses adverse to you if their
testimony is adequately summarized in
the incident report or other
investigation materials.

(3) You or your staff representative
may request witnesses appear at the
hearing to testify on your behalf. Your
requested witnesses may not appear if,
in the DHO’s discretion, they are not
reasonably available, their presence at
the hearing would jeopardize institution
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security, or they would present
repetitive evidence.

(4) If your requested witnesses are
unavailable to appear, written
statements can be requested by either
the DHO or staff representative. The
written statements can then be
considered during the DHO’s hearing.

(5) Only the DHO may directly
question witnesses at the DHO’s
hearing. Any questions by you or your
staff representative must be submitted to
the DHO, who will present the question
to the witness in his/her discretion.

(6) The DHO may consider evidence
provided by a confidential informant
(CI) that the DHO finds reliable. You
will not be informed of the CI’s identity.
You will be informed of the CI's
testimony to the extent it will not
jeopardize institution security, at the
DHO’s discretion.

(g) Sanctions. If you committed a
prohibited act(s), the DHO can impose
any of the available sanctions listed in
Tables 1 and 2.

(h) Written Report. You will receive a
written copy of the DHO’s decision
following the hearing. The DHO is not
required to prepare a verbatim record of
the hearing. The DHO’s written report
will document the following:

(1) Whether you were advised of your
rights during the DHO process;

(2) The evidence relied on by the
DHO;

(3) The DHO’s decision;

(4) The sanction imposed by the DHO;
and

(5) The reason(s) for the sanction(s)
imposed.

(i) Appeals. You may appeal the
DHO'’s action(s) through the
Administrative Remedy Program, 28
CFR part 542, subpart B.

m 3. Revise subpart B to read as follows:

Subpart B—Special Housing Units

Sec.

541.20
541.21
541.22
541.23

Purpose.

Special Housing Units (SHUs).

Status when placed in the SHU.

Administrative detention status.

541.24 Disciplinary segregation status.

541.25 Notice received when placed in the
SHU.

541.26 Review of placement in the SHU.

541.27 Protection case—placement in
Administrative Detention Status.

541.28 Protection case-review of placement
in the SHU.

541.29 Staff verification of need for
protection.

541.30 Lack of verification of need for
protection.

541.31 Conditions of confinement in the
SHU.

541.32 Medical and mental health care in
the SHU.

541.33 Release from the SHU.

Subpart B—Special Housing Units

§541.20 Purpose.

This subpart describes the Federal
Bureau of Prisons’ (Bureau) operation of
special housing units (SHU) at Bureau
institutions. The Bureau’s operation of
SHUs is authorized by 18 U.S.C.
4042(a)(2) and (3).

§541.21 Special Housing Units (SHUs).

Special Housing Units (SHUs) are
housing units in Bureau institutions
where inmates are securely separated
from the general inmate population, and
may be housed either alone or with
other inmates. Special housing units
help ensure the safety, security, and
orderly operation of correctional
facilities, and protect the public, by
providing alternative housing
assignments for inmates removed from
the general population.

§541.22 Status when placed in the SHU.

When placed in the SHU, you are
either in administrative detention status
or disciplinary segregation status.

(a) Administrative detention status.
Administrative detention status is an
administrative status which removes
you from the general population when
necessary to ensure the safety, security,
and orderly operation of correctional
facilities, or protect the public.
Administrative detention status is non-
punitive, and can occur for a variety of
reasons.

(b) Disciplinary segregation status.
Disciplinary segregation status is a
punitive status imposed only by a
Discipline Hearing Officer (DHO) as a
sanction for committing a prohibited
act(s).

§541.23 Administrative detention status.

You may be placed in administrative
detention status for the following
reasons:

(a) Pending Classification or
Reclassification. You are a new
commitment pending classification or
under review for Reclassification.

(b) Holdover Status. You are in
holdover status during transfer to a
designated institution or other
destination.

(c) Removal from general population.
Your presence in the general population
poses a threat to life, property, self, staff,
other inmates, the public, or to the
security or orderly running of the
institution and:

(1) Investigation. You are under
investigation or awaiting a hearing for
possibly violating a Bureau regulation or
criminal law;

(2) Transfer. You are pending transfer
to another institution or location;

(3) Protection cases. You requested, or
staff determined you need,
administrative detention status for your
own protection.

(4) Post-disciplinary detention. You
are ending confinement in disciplinary
segregation status, and your return to
the general population would threaten
the safety, security, and orderly
operation of a correctional facility, or
public safety.

§541.24 Disciplinary segregation status.
You may be placed in disciplinary
segregation status only by the DHO as a

disciplinary sanction.

§541.25 Notice received when placed in
the SHU.

You will be notified of the reason(s)
you are placed in the SHU as follows:

(a) Administrative detention status.
When placed in administrative
detention status, you will receive a copy
of the administrative detention order,
ordinarily within 24 hours, detailing the
reason(s) for your placement. However,
when placed in administrative
detention status pending classification
or while in holdover status, you will not
receive an administrative detention
order.

(b) Disciplinary segregation status.
When you are to be placed in
disciplinary segregation status as a
sanction for violating Bureau
regulations, you will be informed by the
DHO at the end of your discipline
hearing.

§541.26 Review of placement in the SHU.

Your placement in the SHU will be
reviewed by the Segregation Review
Official (SRO) as follows:

(a) Three day review. Within three
work days of your placement in
administrative detention status, not
counting the day you were admitted,
weekends, and holidays, the SRO will
review the supporting records. If you are
in disciplinary segregation status, this
review will not occur.

(b) Seven day reviews. Within seven
continuous calendar days of your
placement in either administrative
detention or disciplinary segregation
status, the SRO will formally review
your status at a hearing you can attend.
Subsequent reviews of your records will
be performed in your absence by the
SRO every seven continuous calendar
days thereafter.

(c) Thirty day reviews. After every 30
calendar days of continuous placement
in either administrative detention or
disciplinary segregation status, the SRO
will formally review your status at a
hearing you can attend.

(d) Administrative remedy program.
You can submit a formal grievance
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challenging your placement in the SHU
through the Administrative Remedy
Program, 28 CFR part 542, subpart B.

§541.27 Protection case—placement in
Administrative Detention status.

You may be placed in administrative
detention status as a protection case in
the following circumstances.

(a) Victim of inmate assault or threats.

You were the victim of an inmate
assault, or are being threatened by other
inmates, including threats of harm if
you do not act in a certain way, for
example, threats of harm unless you
engage in sexual activity.

(b) Inmate informant. Your safety is
threatened because you provided, or are
perceived as having provided,
information to staff or law enforcement
authorities regarding other inmates or
persons in the community.

(c) Inmate refusal to enter general
population. You refuse to enter the
general population because of alleged
pressures or threats from unidentified
inmates, or for no expressed reason.

(d) Staff concern. Based on evidence,
staff believe your safety may be
seriously jeopardized by placement in
the general population.

§541.28 Protection case—review of
placement in the SHU.

(a) Staff investigation. Whenever you
are placed in the SHU as a protection
case, whether requested by you or staff,
an investigation will occur to verify the
reasons for your placement.

(b) Hearing. You will receive a
hearing according to the procedural
requirements of § 541.26(b) within
seven calendar days of your placement.
Additionally, if you feel at any time
your placement in the SHU as a
protection case is unnecessary, you may
request a hearing under this section.

(c) Periodic review. If you remain in
administrative detention status
following such a hearing, you will be
periodically reviewed as an ordinary
administrative detention case under
§541.26.

§541.29 Staff verification of need for
protection.

If a staff investigation verifies your
need for placement in the SHU as a
protection case, you may remain in the
SHU or be transferred to another
institution where your status as a
protection case may not be necessary, at
the Warden’s discretion.

§541.30 Lack of verification of need for
protection.

If a staff investigation fails to verify
your need for placement in the SHU as
a protection case, you will be instructed
to return to the general population. If

you refuse to return to the general
population under these circumstances,
you may be subject to disciplinary
action.

§541.31
SHU.

Your living conditions in the SHU
will meet or exceed standards for
healthy and humane treatment,
including, but not limited to, the
following specific conditions:

(a) Environment. Your living quarters
will be well-ventilated, adequately
lighted, appropriately heated, and
maintained in a sanitary condition.

(b) Cell Occupancy. Your living
quarters will ordinarily house only the
amount of occupants for which it is
designed. The Warden, however, may
authorize more occupants so long as
adequate standards can be maintained.

(c) Clothing. You will receive
adequate institution clothing, including
footwear, while housed in the SHU. You
will be provided necessary
opportunities to exchange clothing and/
or have it washed.

(d) Bedding. You will receive a
mattress, blankets, a pillow, and linens
for sleeping. You will receive necessary
opportunities to exchange linens.

(e) Food. You will receive
nutritionally adequate meals.

(f) Personal hygiene. You will have
access to a wash basin and toilet. You
will receive personal items necessary to
maintain an acceptable level of personal
hygiene, for example, toilet tissue, soap,
toothbrush and cleanser, shaving
utensils, etc. You will ordinarily have
an opportunity to shower and shave at
least three times per week. You will
have access to hair care services as
necessary.

(g) Exercise. You will receive the
opportunity to exercise outside your
individual quarters at least five hours
per week, ordinarily on different days in
one-hour periods. You can be denied
these exercise periods for a week at a
time by order of the Warden if it is
determined that your use of exercise
privileges threatens safety, security, and
orderly operation of a correctional
facility, or public safety.

(h) Personal property. In either status,
your amount of personal property may
be limited for reasons of fire safety or
sanitation.

(1) In administrative detention status
you are ordinarily allowed a reasonable
amount of personal property and
reasonable access to the commissary.

(2) In disciplinary segregation status
your personal property will be
impounded, with the exception of
limited reading/writing materials, and

Conditions of confinement in the

religious articles. Also, your
commissary privileges may be limited.

(i) Correspondence. You will receive
correspondence privileges according to
part 540, subpart B.

(j) Telephone. You will receive
telephone privileges according to part
540, subpart L.

(k) Visiting. You will receive visiting
privileges according to part 540,
subpart D.

(1) Legal Activities. You will receive
an opportunity to perform personal legal
activities according to part 543,
subpart B.

(m) Staff monitoring. You will be
monitored by staff assigned to the SHU,
including program and unit team staff.

(n) Programming Activities. In
administrative detention status, you will
have access to programming activities to
the extent safety, security, orderly
operation of a correctional facility, or
public safety are not jeopardized. In
disciplinary segregation status, your
participation in programming activities,
e.g., educational programs, may be
suspended.

(0) Administrative remedy program.
You can submit a formal grievance
challenging any aspect of your
confinement in the SHU through the
Administrative Remedy Program, 28
CFR part 542, subpart B.

§541.32 Medical and mental health care in
the SHU.

(a) Medical Care. A health services
staff member will visit you daily to
provide necessary medical care.
Emergency medical care is always
available.

(b) Mental Health Care. After every 30
calendar days of continuous placement
in either administrative detention or
disciplinary segregation status, mental
health staff will examine you, including
a personal interview. Emergency mental
health care is always available.

§541.33 Release from the SHU.

(a) Administrative detention status.
You will be released from
administrative detention status when
the reasons for your placement no
longer exist.

(b) Disciplinary segregation status.
You will be released from disciplinary
segregation status after satisfying the
sanction imposed by the DHO. The SRO
may release you earlier if it is
determined you no longer require
disciplinary segregation status.

[FR Doc. 2010-30525 Filed 12-7-10; 8:45 am]
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[Docket No. USCG—2008-0171]

RIN 1625—-AA01

Anchorage Regulations; Long Island
Sound

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: In this rule the Coast Guard
establishes seven anchorage grounds in
Long Island Sound. These anchorages
are located in Connecticut and New
York State waters. This action is
necessary to aid in facilitating the safe
and secure anchoring and transiting of
vessels, particularly deep draft vessels,
transiting Long Island Sound or
awaiting entry to a port or facility in
New York and Connecticut.

DATES: This rule is effective January 7,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2008-0171 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2008-0171 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail LT Judson Coleman, Prevention
Department, Coast Guard Sector Long
Island Sound: telephone 203—-468-4596,
e-mail Judson.Coleman@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On June 12, 2009, we published a
notice of proposed rulemaking (NPRM)
entitled “Anchorage Regulations; Long
Island Sound” in the Federal Register
(74 FR 27948). We received four letters
commenting on the proposed rule. No
request for a public meeting was made.
No public meeting was held.

Basis and Purpose

This rule establishes seven anchorage
grounds in accordance with 33 CFR
109.05 and 110.1(b). This action is
necessary to aid in facilitating the safe
and secure anchoring and transiting of
vessels, particularly deep draft vessels,
through Long Island Sound or while
awaiting entry to a port or facility in
New York or Connecticut. The
anchorage grounds are designated for
general purposes, but are intended
primarily for use by commercial vessels
of 300 gross tons and greater and all
tank vessels, including tank barges.

Creating official anchorage grounds
will cause more vessels to anchor in
these grounds, in addition to the large
number that already do so, thereby
providing the Captain of the Port
(COTP) with increased options for
vessels needing to anchor while
awaiting authorization to enter port. The
designation of anchorage grounds will
provide for the safety of navigation in
that it provides designated locations for
anchorage of deep draft vessels
throughout Long Island Sound, in close
proximity to the major ports of
Bridgeport, New Haven, and New
London, Connecticut; and Riverhead,
Northport, and Port Jefferson, New
York. Vessels transiting Long Island
Sound will now see charted anchorage
grounds, thus improving safety of
navigation.

Background

We consulted with several agencies in
the development of these anchorage
grounds, including: The Army Corps of
Engineers New England District, the
Army Corps of Engineers New York
District, the National Oceanic and
Atmospheric Administration (NOAA),
the National Marine Fisheries Service
(NMFS), the Connecticut Department of
Environmental Protection—Office of
Long Island Sound Programs, the New
York Department of State and the New
York Department of Conservation.
Additionally, the licensed marine pilots’
organizations of both Connecticut and
New York were consulted due to their
extensive knowledge of the usage and
need for anchorage grounds in Long
Island Sound.

In determining the need for, and
appropriate location of, the anchorage
grounds, we considered several factors,
including: The commercial need for
anchorage grounds, proximity to ports,
safety of navigation, potential impact on
commercial fishing, location of dredged
material disposal sites, maritime
security, environmental implications
and location of known underwater

obstructions, cables, pipelines and
wrecks.

The location of several submarine
cables and pipelines carrying electricity
and natural gas are de facto limitations
on anchoring as these are hazards for
vessels anchoring elsewhere in the
Sound. Past anchor snags of submarine
cables have not only interrupted use of
the cable, but also present potential
hazards to the stability of vessels as well
as to the marine environment, should
the housing of the cable contain any
environmentally harmful materials.
There are no cable or pipeline areas
running through any of the seven
anchorage grounds. Establishment of
these anchorage grounds provides for
protection of the environment in that
vessels may anchor in an area free from
cables. This would provide protections
against anchor strikes of submarine
cables and pipelines. Designation of
these anchorage grounds will help guide
the installation of future cables or
pipelines so that they are located
outside of the anchorage grounds.

This rule does not exclude fishing
activity or the transit of vessels in the
anchorage grounds, but only requires
that all vessels maintain a distance of
500 yards from an anchored vessel that
is conducting bunkering or lightering
operations. Anchored vessels
conducting bunkering or lightering
operations are readily identified as they
must display a red flag as required by
46 CFR 35.30-1 in addition to the
navigation lights and shapes required by
33 U.S.C. 2001-2038. We anticipate the
designation of these anchorage grounds
may increase the number of anchored
vessels in the area; however, such
increase will cause only minimal
interference to transiting vessels as the
areas have historically been utilized for
anchoring. The anchorage grounds have
been configured so they do not overlap
with leased shellfish beds.

The NOAA Navigation Manager for
the Northeast Region has provided
information regarding the location of
wrecks within Long Island Sound. No
historical wrecked vessels are located
within any of the anchorage grounds.

As discussed below, the anchorage
grounds established by this final rule do
not overlap dredge disposal sites.

Discussion of Comments and Changes

Of the four comment letters received,
two expressed support for the regulation
and two expressed concerns about
specific provisions. We revised the
regulation in response to these
comments, and we discuss those
changes below.

The Army Corps of Engineers
commented that three of the proposed
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anchorage grounds overlapped with
dredge disposal sites. The Army Corps
expressed concern that anchoring
activities could disturb potentially
contaminated sediment at these dredge
disposal sites. After further consultation
with the Army Corps, therefore, the
Coast Guard reconfigured the proposed
Bridgeport, New Haven South, and New
London anchorage grounds to avoid
dredge disposal sites. The Bridgeport
anchorage ground is in the same
location but slightly smaller than
proposed in the NPRM. We also
removed a portion of the northwest side
of the New Haven South anchorage
ground, reducing the overall size
slightly so not to intrude into the
Dumping Ground nearby. The New
London site remained the same size, but
we shifted it two and one half (2.5)
nautical miles to the southwest. These
changes are minor and do not affect the
general location or use of the anchorages
as proposed in the NPRM.

In paragraph (b)(2), we revised the
notification requirement to affect vessels
anchoring in the anchorage area, rather
than entering the anchorage area. The
new language is more narrowly tailored
to the safety purpose of that notification
requirement.

In paragraph (b)(4), for the
convenience of the reader we noted the
restrictions already in place as the result
of an existing Regulated Navigation
Area. We also simplified the proposed
prohibition on fishing and navigation
within 500 yards of certain vessels to,
simply, navigation within 500 yards of
anchored vessels conducting bunkering
or lightering operations. The revised
provision is clearer, and preserves safety
precautions while avoiding confusion
about which vessels are carrying
petroleum or other flammable cargo. We
then moved proposed paragraph (b)(14),
discussing the identification of vessels
conducting lightering or bunkering, to
immediately follow (b)(4), and
renumbered all subsequent paragraphs
accordingly. These minor organizational
changes are intended to make the
regulation clearer and easier to read.

One comment letter expressed
concern regarding paragraph (b)(5)
(previously paragraph (b)(14) of the
proposed rule), which addresses light
signals for vessels engaged in lightering
or bunkering within an anchorage. The
commenter correctly pointed out that 46
CFR 35.30-1 does not permit a vessel to
display a red light while at anchor,
because such a light could be confused
with a running light. Common practice
is to illuminate the red “Bravo” flag with
a spotlight at night. Accordingly, we
have revised the text of paragraph (b)(5)
to require that a vessel conducting

lighting or bunkering operations in the
anchorage ground display a red flag by
day and illuminate the flag by spotlight
at night. We also added reference to the
existing requirements for day signals,
lights, and whistles set forth in Title 33
of the U.S. Code.

In paragraph (b)(6) (previously
proposed paragraph (b)(5)) we clarified
that the COTP permission must be in
writing. In paragraph (b)(10) (previously
proposed paragraph (b)(9)) we added a
recommendation that anchored vessels
maintain a radio watch on VHF channel
13 in addition to the required radio
watch on VHF channel 16, to maintain
bridge to bridge radio capability as an
additional safety measure. In paragraph
(b)(13) (previously proposed paragraph
(b)(12)) we clarified sentence structure
and corrected a typographical error to
show that a vessel requests permission
“from” the COTP. We also standardized
the use of the term “anchorage grounds”
throughout the section, replacing
various terms such as “zones” and
“areas.”

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analysis based
on 13 of these statutes or executive
orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This rule is not significant because
there are no fees, permits, or specialized
requirements for the maritime industry
to utilize these anchorage grounds. The
regulation is solely for the purpose of
advancing the safety of maritime
commerce. We anticipate no negative
impact to the fishing community,
including dragging, lobstering and
shellfishing. This rule does not exclude
fishing activity or the transit of vessels
in the anchorage grounds. The Coast
Guard anticipates the anchorage
grounds would cause minimal transit
interference, by way of increased vessel
anchorage, as these areas have
historically been utilized for anchoring
with no reports of significant
interference with vessel transits through
the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: Commercial vessels wishing to
transit or fish in the portions of Long
Island Sound covered by this regulation.
This rule should only have a minimal
economic impact on lobster fishing
vessels, small commercial vessels and
recreational boaters. This conclusion is
based upon the fact that the only
restriction for entry or use of the
anchorages is for all vessels to maintain
a distance of 500 yards from an
anchored vessel conducting lightering
or bunkering operations. The regulation
creates seven new anchorage grounds.
These areas historically have been, and
routinely are, used for anchorage by
both deep draft and smaller vessels. The
anchorage grounds do not interfere with
existing ferry routes between
Connecticut and Long Island, New York.
The NPRM sought comments from small
entities that may be affected by this
rulemaking. No comments were
received concerning small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
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against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(), of the Instruction. This rule
involves the establishment of general
anchorage grounds. An environmental
analysis checklist and a categorical
exclusion determination are available in

the docket where indicated under

ADDRESSES.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—ANCHORAGE

REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:
Authority: 33 U.S.C. 471, 1221 through

1236, 2030, 2035, 2071; 33 CFR 1.05-1;
Department of Homeland Security Delegation

No. 0170.1.

m 2. Add §110.146 to read as follows:

§110.146 Long Island Sound.

(a) Anchorage grounds.

(1) Bridgeport Anchorage Ground.
That portion of Long Island Sound
enclosed by a line connecting the

following points:

Latitude

Longitude

41°04'52” N ......cccoee.
41°03'45” N ...............
41°03'45” N ...............
41°02’50” N ......ccceee.
41°02’50” N .....cocveee

41°04'52” N .....cevueee

73°14°04” W; thence
to

73°14’04” W; thence
to

73°11’39” W; thence
to

73°12°08” W; thence
to

73°16°18” W; thence
to

73°16"18” W; return-
ing to point of ori-
gin.

(2) New Haven North Anchorage
Ground. That portion of Long Island
Sound enclosed by a line connecting the

following points:

Latitude

Longitude

41°12'18” N ...............
41°1218” N ...
41°1012” N ..o
41°1012” N ..o

41°11°06” N ...............

72°52'36” W; thence
to

72°49'36” W; thence
to

72°48'18” W; thence
to

72°52’12” W; thence
to

72°53'06” W; return-
ing to point of ori-
gin.

(3) New Haven South Anchorage
Ground. That portion of Long Island
Sound enclosed by a line connecting the

following points:

Latitude

Longitude

41°09’30” N .....cceeee

41°08’36” N ...............

72°47°48” W; thence
to

72°47'24” W; thence
to
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Latitude Longitude Latitude Longitude (8) The Captain of the Port may
prescribe specific conditions for vessels
41°08’36” N ............... 72°51'24” W, thence 41°0124” N ............... 072°41'24” W, return- anchoring within the anchorage grounds

41°09'30” N

to

72°51'24” W; return-
ing to point of ori-
gin.

(4) New London Anchorage Ground.
That portion of Long Island Sound
enclosed by a line connecting the

following points:

Latitude

Longitude

41°14’11” N

41°15’05” N

41°15'39” N

41°14’45” N

072°15’38” W; thence
to

072°16’02” W; thence
to

072°13'21” W; thence
to

072°12’57” W; return-
ing to point of ori-
gin.

(5) Northport Anchorage Ground.
That portion of Long Island Sound
enclosed by a line connecting the

following points:

Latitude

Longitude

40°58'48” N

40°57°42” N

40°56"30” N

40°57'36” N

073°16’30” W; thence
to

073°11’42” W; thence
to

073°13’30” W; thence
to

073°18’12” W; return-
ing to point of ori-
gin.

(6) Port Jefferson Anchorage Ground.
That portion of Long Island Sound
enclosed by a line connecting the

following points:

Latitude

Longitude

41°01’48” N

41°01’48” N

41°0018” N

41°0018” N

073°04'54” W; thence
to

073°00°00” W; thence
to

073°00°00” W; thence
to

073°04’54” W; return-
ing to point of ori-
gin.

(7) Riverhead Anchorage Ground.
That portion of Long Island Sound
enclosed by a line connecting the

following points:

Latitude

Longitude

41°03'00” N

41°04’00” N

41°02'00” N

072°42’00” W; thence
to

072°36’00” W; thence
to

072°35’24” W; thence
to

ing to point of ori-
gin.

(8) All coordinates referenced use
datum: NAD 83.

(b) General regulations.

(1) These anchorages are designated
for general purposes, but are intended
primarily for use by commercial vessels
of 300 gross tons and greater and all
tank vessels including tank barges.
Except in emergencies, commercial
vessels of 300 gross tons and greater and
all tank vessels, including tank barges,
anchoring in the Captain of the Port
Long Island Sound Zone inside the line
of demarcation shall anchor in the
anchorage grounds described above.

(2) Prior to anchoring in the
anchorage area, all vessels shall notify
the Coast Guard Captain of the Port via
VHF-FM Channel 16.

(3) In anchorages where lightering and
bunkering operations are authorized, the
Captain of the Port must be notified at
least four hours in advance of a vessel
conducting lightering or bunkering
operations, as required by 156.118 of
this title. In addition, all lightering and
bunkering operations must be done in
accordance with 156.120 of this title.

(4) Within an anchorage, navigation is
prohibited within 500 yards of an
anchored vessel that is conducting
bunkering or lightering operations. In
accordance with the “Regulated
Navigation Area: Long Island Sound
Marine Inspection and Captain of the
Port Zone,” 33 CFR 165.153(d)(7),
navigation also is prohibited within 100
yards of a vessel engaged in commercial
service.

(5) Any vessel conducting lightering
or bunkering operations shall display by
day a red flag at its mast head or at least
10 feet above the upper deck if the
vessel has no mast, and by night the flag
must be illuminated by spotlight. These
signals shall be in addition to day
signals, lights, and whistle signals
required by rules 30 (33 U.S.C. 2030)
and 35 (33 U.S.C. 2035) of the Inland
Navigation Rules when at anchor in a
general anchorage area.

(6) Except as otherwise provided, a
vessel may not occupy an anchorage for
more than 30 days, unless the vessel
obtains written permission from the
Captain of the Port.

(7) If a request is made for the long-
term lay up of a vessel, the Captain of
the Port may establish special
conditions with which the vessel must
comply in order for such a request to be
approved.

described in this section, pursuant to 33
CFR 109.05. These conditions may
include, but are not limited to: The
number and location of anchors; scope
of chain; readiness of the engineering
plant and equipment; use of tugs; and
requirements for maintaining
communication guards on selected radio
frequencies.

(9) No vessel in such condition that it
is likely to sink or otherwise become a
menace or obstruction to navigation or
anchorage of other vessels shall occupy
an anchorage, except in cases where
unforeseen circumstances create
conditions of imminent peril to
personnel, and then only for such
period as may be authorized by the
Captain of the Port.

(10) All vessels anchored within the
designated anchorage grounds shall
comply with the regulations found in 33
CFR 164.19 and shall maintain a
continuous bridge watch by a licensed
deck officer proficient in English,
monitoring VHF-FM Channel 16. This
individual shall confirm that the ship’s
crew performs frequent checks of the
vessel’s position to ensure the vessel is
not dragging anchor. A second VHF-FM
radio monitoring Channel 13 is strongly
recommended.

(11) Anchors shall be placed well
within the anchorage grounds so that no
portion of the hull or rigging will at any
time extend outside of the anchorage
area.

(12) The Coast Guard Captain of the
Port may close the anchorage area and
direct vessels to depart the anchorage
during periods of adverse weather or at
other times as deemed necessary in the
interest of port safety and security.

(13) Any vessel anchored in these
grounds must be capable of getting
underway if ordered by the Captain of
the Port and must be able to do so
within two (2) hours of notification by
the Captain of the Port. If a vessel will
not be able to get underway within two
(2) hours of notification, permission
must be requested from the Captain of
the Port to remain in the anchorage. No
vessel shall anchor in a “dead ship”
status (propulsion or control
unavailable for normal operations)
without prior approval of the Captain of
the Port.

(14) Fixed moorings, piles or stakes
are prohibited.
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Dated: September 17, 2010.
D.A. Neptun,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 2010-30741 Filed 12—7-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2010-1058]
Drawbridge Operation Regulation;
Upper Mississippi River, Burlington, IA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Burlington Railroad Drawbridge across
the Upper Mississippi River, mile 403.1,
at Burlington, Iowa. The deviation is
necessary to allow the bridge owner
time to replace the swing span with a
lift span and to construct the right
descending tower. This deviation allows
the bridge to be maintained in the
closed-to-navigation position for sixty-
two days.

DATES: This deviation is effective from
6 a.m., December 15, 2010 to 6 a.m.
February 15, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010—
1058 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-1058 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Eric A. Washburn, Bridge
Administrator, Western Rivers, Coast
Guard; telephone 314-269-2378, e-mail
Eric.Washburn@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The BNSF
Railway Company requested a
temporary deviation for the Burlington

Railroad Drawbridge, across the Upper
Mississippi River, mile 403.1, at
Burlington, Iowa to remain in the
closed-to-navigation position for 62
days from 6 a.m., December 15, 2010 to
6 a.m., February 15, 2011 to allow the
bridge owner time to complete the
Truman-Hobbs alteration. The new lift
span will be set in place and the right
descending tower will be completed.
The Burlington Railroad Drawbridge
currently operates in accordance with
33 CFR 117.5, which states the general
requirement that drawbridges shall open
promptly and fully for the passage of
vessels when a request to open is given
in accordance with the subpart.

There are no alternate routes for
vessels transiting this section of the
Upper Mississippi River.

The Burlington Railroad Drawbridge,
in the closed-to-navigation position,
will provide a vertical clearance of 19.3
feet above normal pool. Navigation on
the waterway consists primarily of
commercial tows and recreational
watercraft. The drawbridge will not be
able to open for emergencies during the
construction period. This temporary
deviation has been coordinated with
waterway users.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: November 26, 2010.
Eric A. Washburn,
Bridge Administrator.
[FR Doc. 2010-30744 Filed 12—7-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2010-1073]

Drawbridge Operation Regulation;
James River, Hopewell, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the SR 156
Benjamin Harrison Memorial Bridge,
across the James River, mile 65.0, at
Hopewell, VA. The deviation is
necessary to facilitate mechanical
repairs to the vertical lift span. This

deviation allows the drawbridge to
remain in the closed to navigation
position.

DATES: This deviation is effective from
9 a.m. to 9 p.m. on December 16, 2010.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket USCG-2010-1073 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-1073 in the “Keywords” box, and
then clicking “Search”. This material is
also available for inspection or copying
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Bill H. Brazier, Bridge
Management Specialist, Fifth Coast
Guard District; telephone (757) 398—
6422, e-mail Bill. H Brazier@uscg.mil. If
you have questions on reviewing the
docket, call Renne V. Wright, Program
Manager, Docket Operations, (202) 366—
9826.

SUPPLEMENTARY INFORMATION: The
Virginia Department of Transportation,
who owns and operates this vertical-lift
type bridge, has requested a temporary
deviation from the current operating
regulations set out in 33 CFR 117.5,
which requires the bridge to open
promptly and fully when a request to
open is given. In the closed to
navigation position the SR 156
Benjamin Harrison Memorial Bridge
across the James River, mile 65.0, at
Hopewell, VA has a vertical clearance of
50 feet above mean high water. The
purpose of the deviation is to facilitate
structural repairs.

Under this temporary deviation, the
drawbridge will be maintained in the
closed to navigation position to
facilitate repairs to the skew couplings
that keep the vertical lift portion of the
bridge balanced. The lift span will be
closed from 9 a.m. to 9 p.m. on
December 16, 2010.

Typical vessel traffic on the James
River includes a variety of vessels from
freighters, tug and barge traffic, and
recreational vessels. Vessels that can
pass under the bridge without a bridge
opening may continue to do so at
anytime. There are no alternate routes
for vessels transiting this section of the
James River and the drawbridge will be
unable to open in the event of an
emergency.

The Coast Guard has carefully
coordinated the restrictions with
commercial and recreational waterway
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users. Additionally, the Coast Guard
will inform unexpected users of the
waterway through our Local and
Broadcast Notice to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the draw must return to its original
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: November 24, 2010.

Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. 2010-30745 Filed 12-7-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2008-0747]

RIN 1625-AA11

Regulated Navigation Area; Thea Foss
and Wheeler-Osgood Waterways EPA

Superfund Cleanup Site,
Commencement Bay, Tacoma, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent regulated
navigation area (RNA) on portions of the
Thea Foss and Wheeler-Osgood
Waterways in Commencement Bay,
Tacoma, Washington. The RNA will
protect the seabed in portions of those
waterways that are subject to the U.S.
Environmental Protection Agency’s
(EPA’s) Commencement Bay Nearshore/
Tideflats superfund cleanup
remediation efforts. This RNA will
prohibit activities that would disturb
the seabed, such as anchoring, dragging,
trawling, spudding or other activities
that involve disrupting the integrity of
the cap. It would not affect transit or
navigation of the area.

DATES: This rule is effective January 7,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—2008-0747 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2008-0747 in the “Keyword” box, and
then clicking “Search.” This material is

also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail LTJG Ashley Wanzer, Waterways
Management, Sector Puget Sound, Coast
Guard; telephone 206-217—-6175, e-mail
SectorSeattleWWM®@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On June 2, 2010, we published a
supplemental notice of proposed
rulemaking (SNPRM) entitled Regulated
Navigation Area; Thea Foss and
Wheeler-Osgood Waterways EPA
Superfund Cleanup Site,
Commencement Bay, Tacoma, WA in
the Federal Register (75 FR 105). We
received no comments on the proposed
rule. We did not receive any comments
requesting a public meeting and we did
not hold a public meeting.

Basis and Purpose

The basis for this rulemaking is the
Coast Guard’s authority, as delegated by
the Secretary of Homeland Security, to
establish RNAs under 33 U.S.C. 1226,
1231; 46 U.S.C. 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107-295, 116 Stat.
2064; DHS Delegation No. 0170.1. The
purpose of this RNA is to preserve the
integrity of the clean sediment caps
placed over certain areas of the Thea
Foss and Wheeler-Osgood Waterways as
part of the EPA’s Commencement Bay
Nearshore/Tideflats superfund cleanup
remediation process in those waters.
These caps consist of approximately
three feet of sand and gravel, designed
to withstand activities common to a
working waterfront, covering
approximately 30 acres of sediment in
the waterway.

This RNA would prohibit activities
that could disturb the seabed or the
sediment caps, such as anchoring,
dragging, trawling, or spudding. It
would not affect transit or navigation of
the area.

Background

On August 20, 2008, we published a
notice of proposed rulemaking (NPRM;
73 FR 162) to establish a regulated
navigation area on a portion of the Thea
Foss and Wheeler-Osgood Waterways,

Commencement Bay, Tacoma, WA. On
June 2, 2010, we published an SNPRM
which revised the coordinates for this
regulated navigation area and
incorporated revisions for waiver
requests per public comment on the
initial notice of proposed rulemaking.

Discussion of Comments and Changes

We received no comments on the
NPRM or SNPRM.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This rule is not a significant
regulatory action because this RNA
encompasses a small area and does not
impact commercial or recreational
traffic, and prohibited activities are not
routine for the designated areas.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to anchor, dredge,
spud, lay cable or disturb the seabed in
any fashion in any of the areas outlined
by this regulation. The RNA would not
have a significant economic impact on
small entities due to its minimal
restrictive area and ample opportunities
for avoiding this region.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement


http://www.regulations.gov
http://www.regulations.gov
mailto:SectorSeattleWWM@uscg.mil

Federal Register/Vol. 75, No. 235/ Wednesday, December 8, 2010/Rules and Regulations

76281

Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive

Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.), of the Instruction. This rule
involves a regulated navigation area
which prevents activities which would
disturb the seabed within the areas
outlined in this regulation. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.1329 to read as follows:

§165.1329 Regulated Navigation Area;
Thea Foss and Wheeler-Osgood Waterways
EPA Superfund Cleanup Site,
Commencement Bay, Tacoma, WA.

(a) Regulated Areas. The following
areas are regulated navigation areas:

(1) All waters of the Thea Foss
Waterway bounded by a line connecting
the following points: Point 1:
47°15’43.49” N, 122°26'23.29” W; Point
2:47°15’44.59” N, 122°26'19.89” W;
Point 3: 47°15’39.01” N, 122°26"15.99”
W; Point 4: 47°15’37.91” N,
122°26'19.39” W. [Datum: NAD 1983].

(2) All waters of the Thea Foss
Waterway bounded by a line connecting
the following points: Point 1:
47°15’22.74” N, 122°25’57.15” W; Point
2:47°15’22.52” N, 122°260.18” W; Point
3:47°15°18.05” N, 122°25'59.48” W,
Point 4: 47°15718.26” N, 122°25'56.45”
W. [Datum: NAD 1983].
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(3) All waters of the Thea Foss and
Wheeler-Osgood Waterways south of a
line bounded by connecting the
following points: Point 1: 47°15"13.94”
N, 122°26°05.56” W; Point 2:
47°15’15.01” N, 122°25’55.14” W.
[Datum: NAD 1983].

(b) Regulations. (1) All vessels and
persons are prohibited from activities
that would disturb the seabed, such as
anchoring, dragging, trawling, spudding,
or other activities that involve
disrupting the integrity of the sediment
caps installed in the designated
regulated navigation area, pursuant to
the remediation efforts of the U.S.
Environmental Protection Agency (EPA)
and others in the Thea Foss and
Wheeler-Osgood Waterways EPA
superfund cleanup site. Vessels may
otherwise transit or navigate within this
area without reservation.

(2) The prohibition described in
paragraph (b)(1) of this section does not
apply to vessels or persons engaged in
activities associated with remediation
efforts in the Thea Foss or Wheeler-
Osgood Waterways superfund sites,
provided that the Captain of the Port,
Puget Sound (COTP), is given advance
notice of those activities by the EPA.

(c) Waiver. Upon written request
stating the need and proposed
conditions of the waiver, and any
proposed precautionary measures, the
COTP may authorize a waiver from this
section if the COTP determines that the
activity for which the waiver is sought
can take place without undue risk to the
remediation efforts described in
paragraph (b)(1) of this section. The
COTP will consult with EPA in making
this determination when necessary and
practicable.

Dated: October 11, 2010.
G.T. Blore,

Rear Admiral, U.S. Coast Guard Commander,
Thirteenth Coast Guard District.

[FR Doc. 2010-30742 Filed 12—-7-10; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Domestic Shipping Services Pricing
and Mailing Standards Changes

AGENCY: Postal Service™:
ACTION: Final rule; correction.

SUMMARY: The Postal Service published
in the Federal Register of November 8,
2010 (75 FR 68430-68447), a document
revising Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM®), to reflect
changes to prices and mailing standards

for the following Shipping Services:
Express Mail®, Priority Mail®, Parcel
Select®, and Recipient Services. This
document clarifies and amends mailing
standards and shipping package
information.

DATES: Effective Date: January 2, 2011.

FOR FURTHER INFORMATION CONTACT: ]ohn
Gullo at 202—-268-8057, or Carol
Lunkins at 202-268-7262.

SUPPLEMENTARY INFORMATION: The Postal
Service published a document in the
Federal Register on November 8, 2010,
(75 FR 68430-68447), citing the
standards for the January 2, 2011,
Shipping Services price change. Under
this correction, the Postal Service
amends the final rule to make revisions
to the standards for determining single-
piece weight; to clarify how to order
Critical Mail envelopes; and to clarify
the eligibility standards for Priority Mail
Commercial Plus prices.

Determining Single-Piece Weight

In the original final rule, the Postal
Service outlined the procedure for
determining single-piece weight for all
mail classes. We felt this may cause
some confusion when, in fact, the intent
was to show the procedure for
determining single-piece weight for
Shipping Services mailpieces only. The
corrected language is shown below and
in the applicable DMM reference
sections.

To determine single-piece weight for
Shipping Services products, express all
single-piece weights in decimal pounds
rounded off to two decimal places for all
pieces mailed at Express Mail, Priority
Mail (except for Critical Mail), and
Parcel Select prices. Additionally,
express all single-piece weights in
decimal pounds rounded off to two
decimal places for parcels mailed at
Parcel Post, Bound Printed Matter,
Media Mail, and Library Mail prices.
Mailers using the Electronic Verification
System (eVS) may round off to two or
four decimals, because eVS
automatically rounds to the appropriate
decimal place. For all other mailpieces,
express all single-piece weights in
decimal pounds rounded off to four
decimal places.

Critical Mail

In the preamble of the original final
rule, the Postal Service indicated that
mailers could order the new Critical
Mail envelopes from the USPS Web site
by logging on to http://www.usps.com/
shop. The Web site is not to be used for
ordering the new Critical Mail products,
because the Postal Service has
established a toll-free phone number

dedicated to authorized Critical Mail
customers.

Critical Mail envelopes are provided
free of charge by USPS and must be
used only for Critical Mail. Authorized
customers may order these envelopes
only by calling Expedited Packaging
Supplies at 1-800—-610—8734. These
envelopes are not available online or at
retail Post Office locations.

Additionally, the original final rule
indicated that for Critical Mail prices,
customers must meet the account
volume threshold of 5,000 barcoded,
automation-compatible letter-size and
flat-size pieces. This amended final rule
clarifies that Critical Mail prices are
available to customers who mail a
combined total of 5,000 barcoded,
automation-compatible Critical Mail
and Priority Mail letters and flats in the
previous calendar year. As well, all new
Critical Mail customers must have a
customer commitment agreement with
the Postal Service.

Priority Mail Commercial Plus Account
Volume Thresholds

In the original final rule, the Postal
Service provided standards indicating
that the Priority Mail Commercial Plus
account volume threshold was reduced
from 100,000 pieces to 75,000 total
pieces of Priority Mail. This correction
clarifies that the Priority Mail
Commercial Plus account volume
threshold of 75,000 total pieces include
Critical Mail.

Additionally, a new alternative
threshold was established that permits
Commercial Plus prices for customers
who exceed 5,000 Priority Mail letters
and flats. Again, to clarify, the Priority
Mail Commercial Plus account volume
threshold includes Critical Mail letters
and flats, but does not include the
Priority Mail Padded Flat Rate
Envelope, and requires a combined total
of 5,000 Priority Mail and Critical Mail
barcoded, automation-compatible letters
and flats in the previous calendar year.

The above corrections are being made
to the following DMM sections:
223.1.3.1, 223.1.8, 223.3.1, 313.1.9,
323.1.3.1, 323.1.8, 413.1.9, 423.1.3.1,
423.1.10, 423.3.1, 453.1.4.1, and
604.7.1.1.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM), which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

m Accordingly, 39 CFR Part 111 is
amended as follows:
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PART 111—[AMENDED] a. Registered end-users of USPS- 320 Priority Mail
o e approved PC Postage products when 323 Pri d Eligibilit

m 1. The authgrlty citation for 39 CFR using a qualifying shipping label rices and klgibility
Part 111 continues to read as follows: managed by the PC Postage system used. 1.0 Prices and Fees

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301- - . * * * * *
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101, b. Permit imprint customers.
401, 403, 404, 414, 416, 3001-3011, 3201— * * * * * 1.3 Commercial Plus Prices
3219, 3403-3406, 3621, 3622, 3626, 3632, .. . . . . C g 7.
3633, and 5001. 1.8 Determining Single-Piece Weight 1.3.1 Basic Eligibility
m 2. Revise the following sections of [Revise the current last sentence of [Hevise text of 1.3.1 to include Critical
Mailing Standards of the United States ~ renumbered 1.8 and add a new last Mal as follows:]

Postal Service, Domestic Mail Manual
(DMM), as follows:

* * * * *

200 Commercial Letters and Cards

* * * * *

220 Priority Mail
223 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.3 Commercial Plus Prices

1.3.1

[Revise introductory paragraph of
1.3.1 to include Critical Mail as follows:]

For prices, see Notice 123—Price List.
Commercial plus prices are available to
Priority Mail (including Critical Mail)
customers who qualify for commercial
base prices and whose cumulative
account volume exceeds a combined
total of 5,000 letter-size and flat-size
pieces or 75,000 total pieces (see 423) in
the previous calendar year (except
Priority Mail Open and Distribute) or
who have a customer commitment

agreement with USPS, and are:
* * * * *

Basic Eligibility

[Renumber current 1.4 through 1.7 as
1.5 through 1.8 and add new 1.4 as
follows:]

1.4 Critical Mail Prices

1.4.1

Critical Mail letter-size pieces are
charged a flat rate regardless of domestic
destination or weight for barcoded,
automation-compatible letters up to 3
ounces. Critical Mail letter-size pieces
that exceed 3 ounces in weight, exceed
14 inch thickness, or are not barcoded
according to 3.2.1, will be charged the
Priority Mail Commercial Plus Flat Rate
Envelope price (volume thresholds
apply). Critical Mail letter prices are
commercial plus prices available to
Critical Mail customers whose Priority
Mail and Critical Mail volume exceeds
a combined total of 5,000 letter-size and
flat-size pieces (including Flat Rate
Envelopes, but not the Padded Flat Rate
Envelope), in the previous calendar year
or who have a customer commitment
agreement (see 1.3.4) with USPS, and
that are:

Basic Eligibility

sentence as follows:]

* * * Except Critical Mail, express

all single-piece weights in decimal
pounds rounded off to two decimal
places except mailers using eVS.
Mailers using eVS may round off to two
or four decimals, because eVS
automatically rounds to the appropriate
decimal place. If a customer is using a
manifest mailing system, the manifest
weight field must be properly
completed by adhering to the rules
relative to the specific manifest.

* * * * *

3.0 Basic Standards for Priority Mail
3.1 Definition

[Revise 3.1 to add DMM reference
numbers to Critical Mail as follows:]

Priority Mail is an expedited service
and may contain any mailable matter
weighing no more than 70 pounds.
Lower weight limits apply to some
commercial mail parcels under 423.1.0;
Critical Mail letters and flats under
223.1.4 and 323.1.4; APO/FPO mail
subject to 703.2.0 and 703.4.0 and
Department of State mail subject to
703.3.0.

* * * * *

300 Commercial Flats

* * * * *

310 Express Mail
313 Prices and Eligibility
1.0 Prices and Fees

* * * * *

[Add new 1.9 as follows:]
1.9 Determining Single-Piece Weight

When determining single-piece
weight, express all weights in decimal
pounds rounded off to two decimal
places except mailers using eVS.
Mailers using eVS may round off to two
or four decimals, because eVS will
automatically round to the appropriate
decimal place. When using a manifest
mailing system, the manifest weight
field must be properly completed by
adhering to the rules relative to the
specific manifest.

* * * * *

For prices, see Notice 123—Price List.
Commercial plus prices are available to
Priority Mail (including Critical Mail)
customers who qualify for commercial
base prices and whose cumulative
account volume exceeds a combined
total of 5,000 letter-size and flat-size
pieces or 75,000 total pieces (see 423) in
the previous calendar year (except
Priority Mail Open and Distribute) or
who have a customer commitment

agreement with USPS, and are:
* * * * *

[Renumber current 1.4 through 1.7 as
1.5 through 1.8 and add new 1.4 as
follows:]

1.4 Critical Mail Prices
1.4.1

Critical Mail flat-size pieces are
charged a flat rate regardless of domestic
destination or weight for barcoded,
automation flats up to 13 ounces.
Critical Mail flat-size pieces that exceed
13 ounces in weight or exceed 34 inch
thickness, or are not barcoded according
to 3.2.1, will be charged the Priority
Mail Commercial Plus Flat Rate
Envelope price (volume thresholds
apply). Critical Mail prices for flats are
available to Critical Mail customers
whose Priority Mail and Critical Mail
volume exceeds a combined total of
5,000 letter-size and flat-size pieces
(including Flat Rate Envelopes, but not
the Padded Flat Rate Envelope), in the
previous calendar year or who have a
customer commitment agreement (see
1.4.2) with USPS, and that are:

a. Registered end-users of USPS-
approved PC Postage products when
using a qualifying shipping label
managed by the PC Postage system used.

b. Permit imprint customers.
* * * * *

Basic Eligibility

1.8 Determining Single-Piece Weight

[Revise the last sentence of
renumbered 1.8 and add a new last
sentence as follows:]

* * * Except for Critical Mail,
express all single-piece weights in
decimal pounds rounded off to two
decimal places except mailers using
eVS. Mailers using eVS may round off
to two or four decimals, because eVS
will automatically round to the
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appropriate decimal place. If a customer
is using a manifest mailing system, the
manifest weight field must be properly
completed by adhering to the rules

relative to the specific manifest.
* * * * *

400 Commercial Parcels

* * * * *

410 Express Mail
413 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.9 Determining Single-Piece Weight

[Delete current item 1.9 in its entirety
and add new 1.9 as follows:]

When determining single-piece
weight, express all weights in decimal
pounds rounded off to two decimal
places except mailers using eVS.
Mailers using eVS may round off to two
or four decimals, because eVS
automatically rounds to the appropriate
decimal place. When using a manifest
mailing system, the manifest weight
field must be properly completed by
adhering to the rules relative to the
specific manifest.

* * * * *

420 Priority Mail
423 Prices and Eligibility
1.0 Prices and Fees

* * * * *

1.3 Commercial Plus Prices

[Revise the title and text of 1.3.1 to
include Critical Mail as follows:]

1.3.1

For prices, see Notice 123—Price List.
Commercial plus prices are available to
Priority Mail (including Critical Mail)
customers who qualify for commercial
base prices and whose cumulative
account volume exceeds 75,000 pieces
or a combined total of 5,000 letter-size
and flat-size pieces in the previous
calendar year (except Priority Mail
Open and Distribute) or who have a
customer commitment agreement with
USPS, and are:

a. Registered end-users of USPS-
approved PC Postage products.

b. Permit imprint customers.

c. Priority Mail Open and Distribute
(PMOD) customers whose account
volume exceeds 600 PMOD containers
(see 705.16.5.1).

d. Permit holders using MRS for
Priority Mail items.

e. Customers using USPS-approved
IBI postage meters that print the IBI
with the appropriate price marking (see
402.2.1) and electronically transmit

Commercial Plus Price Eligibility

transactional data daily to USPS for all
mailpieces and mail categories.

* * * * *

1.10 Determining Single-Piece Weight

[Revise the last sentence of
renumbered 1.10 as follows:]

* * * Express all single-piece weights
in decimal pounds rounded off to two
decimal places except mailers using
eVS. Mailers using eVS may round off
to two or four decimals, because eVS
automatically rounds to the appropriate
decimal place. If a customer is using a
manifest mailing system, the manifest
weight field must be properly
completed by adhering to the rules
relative to the specific manifest.

* * * * *

3.0 Basic Standards for Priority Mail
3.1 Definition

[Revise text of 3.1 to change Critical
Mail reference numbers as follows:]

* * * Lower weight limits apply to
commercial plus cubic (see 1.4);
Regional Rate Boxes (see 1.2.2); Critical
Mail (see 223.1.4 and 323.1.4); APO/
FPO mail subject to 703.2.0 and 703.4.0;
and Department of State mail subject to
703.3.0.

* * * * *

450 Parcel Select
453 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.4 Computing Postage
1.4.1 Determining Single-Piece Weight

[Revise the last sentence of 1.4.1 as
follows:]

* * * Except for mailers using eVS,
when determining single-piece weight
for Parcel Select mailpieces, express all
weights in decimal pounds rounded off
to two decimal places. Mailers using
eVS may round off to two or four
decimals, because eVS automatically
rounds to the appropriate decimal place.
If a customer is using a manifest mailing
system, the manifest weight field must
be properly completed by adhering to
the rules relative to the specific
manifest.

* * * * *

600 Basic Standards for All Mailing
Services

* * * * *

604 Postage Payment Methods

* * * * *

7.0 Computing Postage
7.1 General Standards

7.1.1 Determining Single-Piece Weight
for Retail and Commercial Mail

[Revise the last sentence of 7.1.1 as
follows:]

* * * Express all single-piece weights
in decimal pounds rounded off to two
decimal places for the following
mailpieces: Express Mail, Priority Mail
(except Critical Mail), Parcel Select,
Parcel Post, Bound Printed Matter,
Media Mail, and Library Mail prices.
Mailers using eVS may round off to two
or four decimals, because eVS
automatically rounds to the appropriate
decimal place. For all other mailpieces,
express all single-piece weights in
decimal pounds rounded off to four
decimal places.

We will publish an appropriate
amendment to 39 CFR Part 111 to reflect
these changes.

Neva R. Watson,

Attorney, Legislative.

[FR Doc. 2010-30668 Filed 12—7-10; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0766; FRL—8853-8]
RIN 2070-AJ28

Pesticide Tolerance Crop Grouping

Program II; Revisions to General
Tolerance Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule makes
revisions to the current pesticide
tolerance crop grouping regulations
which allow establishment of tolerances
for multiple related crops, based on data
from a representative set of crops. The
final rule creates a new crop group for
oilseeds, expands existing crop groups
by adding new commodities, establishes
new crop subgroups, and revises the
representative crops in some groups.
EPA expects these revisions to promote
greater use of crop groupings for
tolerance-setting purposes and promote
global harmonization of food safety
standards. EPA anticipates that more
lower-risk pesticides will be able to be
utilized for registration on minor crops,
including many fruits and vegetables,
because of availability of crop grouping
tolerances. EPA determines whether
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residues of a pesticide can be permitted
once the required safety finding is made
to establish a crop group tolerance. This
is the second in a series of planned crop
group updates expected to be
promulgated over the next several years.
DATES: This final rule is effective
February 7, 2011.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0766. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Rame Cromwell, Field and External
Affairs Division, Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (703) 308—9068; fax number:
(703) 305-5884; e-mail address:
cromwell.rame@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer or food manufacturer.
Potentially affected entities may
include, but are not limited to:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

¢ Animal production (NAICS code
112).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to

assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

II. Background
A. What action is the agency taking?

This final rule, under the provisions
of section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), amends
EPA’s regulations governing crop group
tolerances for pesticides. Specifically,
the rule: (1) Creates a new crop group
for oilseeds; (2) expands existing crop
groups by adding new commodities; (3)
establishes new crop subgroups for two
groups; (4) changes the representative
crops for two groups; and (5) deletes 40
CFR 180.1(h), which addresses when
tolerances apply to post-harvest uses.

The crop grouping concept leads to an
estimate of the maximum residue that
could occur on any crop within the
group. The minimum data required for
a group tolerance consists of residue
data for all representative commodities
for a group. This action is intended to
promote more extensive use of crop
group tolerances and, in particular, will
assist in making available lower-risk
pesticides for minor crops both
domestically and in countries that
export food to the United States.

This final rule is the second in a
series of planned crop group updates
expected to be promulgated in the next
several years.

B. What is the agency’s authority for
taking this action?

EPA is authorized to establish
tolerances for pesticide chemical
residues in food under FFDCA section
408. EPA establishes tolerances for each
pesticide based on the potential risks to
human health posed by that pesticide. A
tolerance is the maximum permissible
residue level established for a pesticide
in raw agricultural produce and
processed foods. The crop group
regulations currently in 40 CFR 180.40
and 180.41 enable the establishment of
tolerances for a group of crops based on
residue data for certain crops that are
representative of the group. Crop group
regulations are promulgated under
section 408(e)(1)(C) which authorizes
EPA to establish “general procedures
and requirements to implement [section
408].” 21 U.S.C. 346a(e)(1)(C).

II1. The Proposed Rule

EPA published a notice of proposed
rulemaking in the Federal Register of
January 6, 2010 (75 FR 807). Written

comments were solicited and were
received from five parties in response to
the proposal. Comments were received
from Bayer CropScience, a commercial
applicator, The National Sunflower
Association, The California Citrus
Quality Council and the General
Administration of Quality Supervision,
Inspection and Quarantine of the
People’s Republic of China.

IV. Response to Comments

In this section EPA describes the
major provisions of the proposed rule,
the comments received on each
provision, and EPA’s responses to those
comments, including EPA’s
determination if any modification of the
proposed rule is warranted.

A. Crop Group 8-10: Fruiting Vegetable
Group

The final rule retains the pre-existing
Crop Group 8 and adds a new group
titled “Crop Group 8-10 Fruiting
Vegetable Group.”

1. Add commodities. Newly added
Crop Group 8-10, expands the fruiting
vegetable crop group from the existing
6 commodities in Crop Group 8 to 21
commodities.

2. Change the name. The final rule
changes the name of “Crop Group 8
Fruiting Vegetables (Except Cucurbits)”
by dropping the parenthetical “(Except
Cucurbits)” from the name.

3. Change the name of representative
commodities. The final rule changes the
name of the representative commodities
for the revised crop group from “one
cultivar of non-bell pepper” to “one
cultivar of small nonbell pepper” by
designating a small variety of nonbell
pepper and by deleting the hyphen from
the term non-bell.

4. Create new subgroups. The final
rule retains the proposed addition of
three subgroups to crop group 8-10.

i. Tomato subgroup 8-10A—
Representative crop. Tomato, standard
size and one cultivar of small tomato.
Eleven commodities are included in this
subgroup.

ii. Pepper/Eggplant subgroup 8-10B—
Representative crop. Bell pepper and
one cultivar of small nonbell pepper.
Ten commodities are included in this
subgroup.

iii. Nonbell Pepper/Eggplant subgroup
8-10C—Representative crop. One
cultivar of small nonbell pepper or one
cultivar of small eggplant. Nine
commodities are included in this
subgroup.

One comment was received regarding
whether residue data are being collected
on only bell pepper. The commenter
asked whether tolerances should be
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established for the crop subgroup 8-10B
except nonbell pepper.

EPA believes that in order to obtain a
tolerance for the Pepper/Eggplant
subgroup 8—10B, residue data are
required for both of the representative
commodities, bell pepper and one
cultivar of small nonbell pepper. Of
these two commodities, small nonbell
pepper is the commodity that will
typically result in the higher residues
and therefore, best represents expected
residues for all of the commodities in
subgroup 8-10B. However, bell pepper
is included as a representative
commodity since it is more widely
grown and consumed. Therefore, if
residue data for only bell pepper are
submitted, EPA will not recommend a
tolerance for crop subgroup 8—10B
except nonbell pepper, but will only
recommend for a tolerance on pepper,
bell.

The People’s Republic of China asked
EPA to clarify whether the “goji berry”
that is being included in Crop Group
8-10 is intended to cover fresh goji
berry, dried goji berry, or both. China
expressed the view that the pesticide
tolerance level should be different
between fresh and dried berry due to the
different moisture contents. China
requested that EPA specify the
coefficient of conversion between dried
and fresh goji berry if both are put into
Crop Group 8-10. According to China,
the coefficient between fresh and dried
berry is approximately 6:1 based on
producing and processing practice.

The United States generally
establishes tolerances for raw
agricultural commodities, which also
apply to all processed forms of the same
commodity. A separate tolerance for the
processed commodity is only necessary
when residues in the processed
commodity may be higher than the raw
agricultural commodity tolerance. In
most cases, separate tolerances for
processed commodities are not needed.
Adding goji berry to Crop Group 8-10
means that future tolerances established
for this group will apply to goji berry in
all its forms, including dehydrated (dry)
goji berry. EPA is not including in the
rule the coefficient of conversion
between dried and fresh goji berries.
The information is not included in any
U.S. tolerances and such information is
unnecessary for the enforcement of
tolerances.

EPA adopts this proposal as final
without change.

B. Crop Group 10-10: Citrus Fruit Group

The final rule adds a new citrus crop
group, but retains pre-existing Crop
Group 10 and titles it “Crop Group
10-10 Citrus Fruit Group.”

1. Add commodities. Added Crop
Group 10-10 expands from the existing
12 commodities in Crop Group 10 to 28
commodities.

2. Change the crop group name. The
final rule changes the name of “Crop
Group 10: Gitrus Fruits Group (Citrus
spp., Fortunella spp.)” to “Crop Group
10: Citrus Fruit Group.

3. Create crop subgroups. The final
rule retains the proposed addition of
three new subgroups to newly added
Crop Group 10-10.

i. Orange Subgroup 10-10A.
Representative commodities. Orange or
Tangerine/Mandarin. Twelve
commodities are included in this
subgroup.

ii. Lemon/Lime Subgroup 10-10B.
Representative commodities. Lemon or
Lime. Twelve commodities are included
in this subgroup.

iii. Grapefruit Subgroup 10-10C.
Representative commodities. Grapefruit.
Five commodities are included in this
subgroup.

EPA received no comments on this
section and adopts the proposed
changes as final without change.

C. Crop Group 11-10: Pome Fruit Group

The final rule adds a new pome fruit
crop group which is titled “Crop Group
11-10 Pome Fruit Group.” Newly added
crop group 11-10 expands the pome
fruit crop group, but retains pre-existing
Crop Group 11.

Add commodities. Newly added Crop
Group 11-10 expands from the existing
7 commodities in Crop Group 11 to 12
commodities.

EPA received no comments on this
section and adopts its proposed changes
as final without change.

D. New Crop Group 20 Oilseed Group

EPA received no comments on the
addition of a new group, Crop Group 20
Oilseed Group, and adopts its proposed
addition without change.

E. Amendment to Definitions and
Interpretations

EPA proposed to revise the
commodity definition in 40 CFR
180.1(g) for Citrus Group as follows:

Tangerine = Tangerine (mandarin or
mandarin orange), Clementine,
Mediterranean mandarin, Satsuma
mandarin, Tangelo, Tangor, cultivars,
varieties and/or hybrids of these.

No comments were submitted on this
section and EPA adopts the change as
proposed without change.

F. Amendment to 40 CFR 180.1(h)

The final rule deletes 40 CFR 180.1(h)
that reads: “Unless otherwise specified,
tolerances and exemptions established

under the regulations in this part apply
to residues from only preharvest
application of the chemical.”

One comment was received
concerning how a person would know
if a tolerance is based on pre-harvest or
post-harvest use. The commenter
asserted that growers need to know
what residues they should expect from
pre-harvest use in order to compare
maximum residue limits (MRLs, the
international term for residue standards
comparable to tolerance regulations
under U.S. law) abroad to know if such
commodities may be exported.

Given the enforcement concerns
articulated in the proposed rule, EPA
does not think that the commenter has
provided a sufficient rational for
maintaining 40 CFR 180.1(h). EPA does
not believe that the issue raised by the
commenter—the need to determine
whether pre-harvest residues comport
with international MRLs—will often be
a problem. The overwhelming majority
of pesticide tolerances are set based on
pre-harvest use of a pesticide. Further,
EPA attempts to harmonize tolerances
with foreign MRLs, and generally,
harmonization is not a problem. Thus,
in most cases, comparing the U.S.
tolerance level with the international
MRL will indicate to a grower that pre-
harvest treatment of a commodity will
not be inconsistent with international
MRLs. If a grower comes across an
instance where a U.S. tolerance is
higher than a MRL and the grower
thinks that a higher U.S. tolerance is
due to a post-harvest use, the grower
may contact EPA for more information
about that particular tolerance. EPA
currently collects valuable information
about tolerances on its Web site.
(http://www.epa.gov/opp00001/
regulating/part-180.html#info). If
information on what tolerances are
driven by post-harvest uses turns out to
be critical information EPA will
consider adding that information to its
Web site.

EPA is adopting its proposal without
change.

G. Other Comments

One comment was received
concerning the new crop group and crop
subgroups; the commenter asked
whether the residue chemistry
guidelines will be updated or an EPA
memorandum issued to address the
number of trials and locations needed?

EPA does not believe that the residue
chemistry guidelines need to be updated
at this time or a separate memorandum
issued to address the number of trials
and locations. EPA plans to update
these guidelines when more of the crop
groups are revised, as this is an ongoing
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effort. For the present, the current
residue chemistry guidelines which
address the number of field trials and
locations should still be used for the
newly added crop groups and crop
subgroups.

The People’s Republic of China
suggested that this crop group rule
should be regarded as a measure under
the Agreement on Application of
Sanitary and Phytosanitary Measures
(SPS Agreement) because this crop
grouping regulation has a direct relation
on the establishment of pesticide
tolerances. According to the WTO/SPS
agreement, the U.S. should submit a
notification to WTO. The commenter
hoped that the U.S. will fulfill its
transparency obligation and provide
other members notice of the measure
and an opportunity to comment on it.

EPA notes that the WTO was notified
of the proposed rule as of March 17,
2010, under the SPS Agreement. The
notification, WTO Document G/SPS/N/
USA/1980, included a link to the public
docket, where the proposed rule can be
found in its entirety.

The People’s Republic of China
inquired as to the next steps after this
revision, since the proposed revision
did not specify the pesticide tolerances
for the products. The commenter hoped
that the U.S. would provide a timetable
for the establishment of MRLs for the
products in the revision, especially goji
berry. Additionally the commenter
asked if EPA would notify the WTO in
a timely fashion and provide other
members with a 60-day comment period
when EPA establishes MRLs. Finally,
the People’s Republic of China
indicated that it will continue to follow
this issue closely and hopes to comment
on any future tolerances for goji berry.

No specific tolerances are established
by this rule revising the crop group.
Tolerances for pre-existing crop groups
continue in effect and do not apply to
the revised crop group.

As discussed in Unit II.C. of the
Proposed Rule (75 FR 807), tolerances
established for revised crop groups will
include the new crop group number
(and new name, if applicable) so that it
is apparent on the face of the tolerance
regulation what commodities are
covered. EPA will initially retain pre-
existing crop groups that have been
superseded by revised crop groups, but
EPA will not establish new tolerances
for the pre-existing groups. EPA plans to
eventually convert tolerances for any
pre-existing crop groups to tolerances
with the coverage of the revised crop
group. This conversion will be effected
both through the registration review
process and in the course of establishing
new tolerances for a pesticide.

Therefore, no specific fruiting vegetable
group 8 pesticide tolerances will be
converted to tolerances for fruiting
vegetable group 8-10, including goji
berry, upon codifying the revised
fruiting vegetable crop group 8-10 in
the CFR. Pesticide residues on any
additional members of a revised crop
group will not be legal until the EPA
establishes a new tolerance for that
pesticide on the revised crop group.

EPA will propose new tolerances for
the revised crop group in the Federal
Register and provide an opportunity for
public comment, consistent with U.S.
law. The U.S. also plans to continue to
notify the WTO of proposed tolerance
actions, consistent with the WTO/SPS
Agreement. If commenters believe that
any of the tolerances that are proposed
in the future will not be adequate for
any form of a commodity that is in the
crop group, they should submit
comments and supporting data on the
specific tolerances when they are
proposed and notified.

Another commenter noted that it
would be beneficial for the European
Union (E.U.) and North American Free
Trade Agreement (NAFTA) crop groups
to be harmonized, in much the same
way as the U.S. and Canada are working
with the Codex Committee on Pesticide
Residues (CCPR) to harmonize NAFTA
crop groups with those being developed
as part of the revision of the Codex
Classification of Foods and Feeds.

EPA recognizes the benefits of
internationally harmonized crop groups,
and notes that the E.U. has been
involved in the efforts to develop the
Codex crop groups and to revise the
NAFTA crop groups.

Petitions submitted to the EPA to
revise crop groups are developed by the
International Crop Groupings
Consulting Committee (ICGCC), which
is an international body that includes
NAFTA, Codex, and E.U. members. The
ICGCC workgroup members provide
valuable international perspectives,
including commodity and MRL
information, in developing crop group
proposals to be submitted to the EPA.
Beyond the NAFTA partner
involvement in developing Codex crop
groups, other CCPR delegations from the
E.U. and around the world provide
international input and participate in
the process. Through the partnership
with the CCPR, the EPA believes that
the NAFTA crop group revisions are
being harmonized with Codex to the
extent possible at this time; the E.U. will
have to ultimately determine to what
degree it will align with the Codex crop
groups that are established.

Finally, EPA received a comment
concerning “zero tolerance” being
unachievable.

The purpose of the crop revisions is
to provide a vehicle to establish
tolerances for residues of pesticides on
food commodities. Therefore, the
comment regarding “zero tolerance”
does not apply to this action.

V. The Final Rule

After fully considering all comments,
EPA is promulgating the rule as
proposed.

VI. Implementation

When a crop group is amended in a
manner that expands or contracts its
coverage of commodities, EPA will (1)
retain the pre-existing crop group in 40
CFR 180.41; (2) insert the revised crop
group immediately after the pre-existing
crop group in the Code of Federal
Regulations; and (3) title the revised
crop group in a way that clearly
differentiates it from the pre-existing
crop group.

The revised crop group will retain
roughly the same name and number as
the pre-existing group except the
number will be followed by a hyphen
and the final digits of the year
established. (e.g., Crop Group 8-10).

EPA will initially retain pre-existing
crop groups that have been superseded
by revised crop groups. EPA will not
establish new tolerances under the pre-
existing groups. Further, EPA plans to
eventually convert tolerances for any
pre-existing crop group to tolerances
with coverage under the revised crop
group. This conversion will be effected
both through the registration review
process and in the course of evaluating
new uses for a pesticide. EPA requests
that petitioners for tolerances address
this issue in their petitions.

For existing petitions for which a
Notice of Filing has been published, the
Agency will attempt to conform these
petitions to this rule.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
the Office of Management and Budget
(OMB) has designated this proposed
rule as a not-significant regulatory
action under section 3(f) of the
Executive Order.

This action is one in a series of
planned crop group updates. EPA
prepared an analysis of the potential
costs and benefits related to its pesticide
tolerance crop grouping regulations for
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the first crop grouping final rule,
published December 7, 2007 (72 FR
69150). This analysis is contained in
“Economic Analysis of the Expansion of
the Crop Grouping Program.” A copy of
the analysis is available in the docket
and is briefly summarized here.

This is a burden-reducing regulation.
Crop grouping has saved money by
allowing the results of pesticide
exposure studies for one crop to be
applied to other, similar crops. This
regulation exploits this opportunity for
saving money by expanding certain
existing crop groups and adding one
new crop group. Crop groupings will
assist in making available lower risk
pesticides for minor crops both
domestically and in countries that
export food to the U.S. Minor crop and
specialty crop producers will benefit
because lower registration costs will
encourage pesticide manufacturers to
register more pesticides for use on
minor and/or specialty crops, providing
these growers with additional lower-risk
pesticide options. The increased
coverage of tolerances to imported
commodities may result in a larger
supply of imported and domestically
produced specialty produce at
potentially lower costs and treated with
lower-risk pesticides which also benefit
consumers. EPA believes that data from
representative crops will not
underestimate the public exposure to
pesticide residues through the
consumption of treated crops. EPA and
the Interregional Research Project
Number 4 (IR-4), will more efficiently
use resources as a result of the rule. EPA
will conserve resources if, as expected,
new or expanded crop groups result in
fewer emergency pesticide use requests
from specialty crop growers. Further,
new and expanded crop groups will
likely reduce the number of separate
risk assessments and tolerance
rulemakings that EPA will have to
conduct. Further benefits come from
international harmonization of crop
classification and nomenclature,
harmonized commodity import and
export standards and increased
potential for resource sharing between
EPA and pesticide regulatory agencies
in other countries. Revisions to the crop
grouping program will result in no
appreciable costs or negative impacts to
consumers, minor crop producers,
specialty crop producers, pesticide
registrants, the environment, or human
health. No crop group tolerance for a
pesticide can be established unless EPA
determines that it is safe.

An example of the benefits of crop
groupings can be shown through the
impact of changes to Crop Group 3 in
a prior rulemaking (72 FR 69150,

December 7, 2007). That rulemaking
expanded Crop Group 3, Bulb
Vegetables from 7 to 25 crops, an
increase of 18 from the original crop
group. Prior to the expansion of the
subgroup, adding tolerances for the 18
new crops would have required at least
18 field trials at a cost of approximately
$5.4 million (assuming $300,000 per
field trial), whereas after promulgation
of the expanded group these 18 new
crops could obtain coverage under a
Crop Group 3-07 tolerance with no field
trials in addition to those required on
the representative commodities (which
did not change with the expansion of
the group). Fewer field trials means a
greater likelihood that these
commodities will obtain tolerance
coverage under the FFDCA, aiding
growers, and the administrative costs of
both the IR—4 testing process and the
EPA review process will be reduced.

No comments were received on the
costs or burdens. The Economic
Analysis was not revised.

B. Paperwork Reduction Act

This rule does not contain any new
information collection requirements that
would need approval by OMB under the
provisions of the Paper Reduction Act
(PRA), 44 U.S.C. 3501 et seq. However,
the rule is expected to reduce
mandatory paperwork due to a
reduction in required studies. The rule
will have the effect of reducing the
number of residue chemistry studies
because fewer representative crops
would need to be tested under a crop
grouping scheme, than would otherwise
be required.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., the Agency hereby
certifies that this rule will not have a
significant adverse economic impact on
a substantial number of small entities.
This rule does not have any direct
adverse impacts on small businesses,
small non-profit organizations, or small
local governments.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
according to the small business size
standards established by the Small
Business Administration (SBA); (2) a
small governmental jurisdiction that is a
government ofa city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the final
rule on small entities” (5 U.S.C. 603 and
604). Thus, an agency may certify that
a rule will not have a significant
economic impact on a substantial
number of small entities if the rule
relieves regulatory burdens, or
otherwise has positive economic effects
on all of the small entities subject to the
rule.

This rule provides regulatory relief
and regulatory flexibility because the
new or expanded crop groups ease the
process for pesticide manufacturers to
obtain pesticide tolerances on greater
numbers of crops and make it likely that
pesticides will be more widely available
to growers for use on crops, particularly
specialty crops.

D. Unfunded Mandates Reform Act

Under Title II of the Unfunded
Mandates Reform Act (UMRA), 2 U.S.C.
1531-1538, EPA has determined that
this action does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,
and Tribal governments, in the
aggregate, or the private sector in any 1
year. Accordingly, this rule is not
subject to the requirements of sections
202, 203, 204, and 205 of UMRA.

E. Executive Order 13132

Pursuant to Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999), EPA has determined
that this rule does not have federalism
implications, because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in the
Order. Thus, Executive Order 13132
does not apply to this rule.

F. Executive Order 13175

As required by Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
6, 2000), EPA has determined that this
rule does not have Tribal implications
because it will not have any affect on
Tribal governments, on the relationship
between the Federal government and
the Indian Tribes, or on the distribution
of power and responsibilities between
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the Federal government and Indian
Tribes, as specified in the Order. Thus,
Executive Order 13175 does not apply
to this rule.

G. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
does not apply to this rule because this
action is not designated as an
economically significant regulatory
action as defined by Executive Order
12866 (see Unit II.A.), nor does it
establish an environmental standard, or
otherwise have a disproportionate effect
on children.

H. Executive Order 13211

This rule is not subject to Executive
Order 13211, entitled Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because it is not designated as
a regulatory action as defined by
Executive Order 12866 (see Unit II.A.),
nor is it likely to have any adverse effect
on the supply, distribution, or use of
energy.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National

note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
and sampling procedures) that are
developed or adopted by voluntary
consensus standards bodies. This rule
does not impose any technical standards
that would require EPA to consider any
voluntary consensus standards.

J. Executive Order 12898

Under Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), the Agency has not considered
environmental justice-related issues
because this rule does not have an
adverse impact on the environmental
and health conditions in low-income
and minority communities.

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will

Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedures
pesticides and pest.

Dated: December 1, 2010.
Stephen A. Owens,
Assistant Administrator for Chemical Safety
and Pollution Prevention.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1 is amended as
follows:
m a. Revise the entry for tangerine in the
table in paragraph (g).
m b. Remove paragraph (h).
m c. Redesignate paragraphs (i) through
(o) as paragraphs (h) through (n),
respectively.

The revised text reads as follows:

§180.1 Definitions and interpretations.

Technology Transfer and Advancement  submit a report containing this rule and * * * * *
Act of 1995 (NTTAA), (15 U.S.C. 272 other required information to the U.S. (g)* * *
A B
Tangerine ......cccoccveevceee e Tangerine (mandarin or mandarin orange); clementine; Mediterranean mandarin; satsuma mandarin; tan-
gelo; tangor; cultivars, varieties, and/or hybrids of these.
* * * * * paragraphs (c)(14) through (c)(24), (c)* * =
m 3. Section 180.41 is amended as respectively, and add a new paragraph (9) Crop Group 8. Fruiting Vegetables
follows: (c)(13). Group.
m a. Remove the term “okra,” from m f. Redesignate newly redesignated . . . .

paragraph (b).

m b. Revise the paragraph heading for
paragraph (c)(9).

m c. Redesignate paragraphs (c)(10)
through (c)(22) as paragraphs (c)(11)
through (c)(23), and add a new
paragraph (c)(10).

m d. Revise the heading for newly
redesignated paragraph (c)(12).

m e. Redesignate newly redesignated
paragraphs (c)(13) through (c)(23) as

paragraphs (c)(15) through (c)(24) as
paragraphs (c)(16) through (c)(25),
respectively, and add new paragraph
(c)(15).
m g. Redesignate newly redesignated
paragraph (c)(25) as paragraph (c)(26)
and add new paragraph (c)(25).

The amendments read as follows:

§180.41 Crop group tables.

* * * * *

(10) Crop group 8-10. Fruiting
Vegetable Group.

(i) Representative Commodities.
Tomato, standard size, and one cultivar
of small tomato; bell pepper and one
cultivar of small nonbell pepper.

(ii) Commodities. The following is a
list of all commodities included in the
Crop group 8-10.

TABLE 1—CROP GROUP 8-10: FRUITING VEGETABLE GROUP

Commodities

Related crop
subgroups

African eggplant, Solanum macrocarpon L

8-10B, 8-10C
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TABLE 1—CROP GROUP 8—10: FRUITING VEGETABLE GROUP—Continued

Commodities RseLIfti)tger% S;gp
Bush tomato, Solanum centrale J.M. BIACK ..........cocuiiiiiiiiiiii ettt ettt nae et 8-10A
Cocona, Solanum sessiliflorum Dunal .................. 8-10A
Currant tomato, Lycopersicon pimpinellifolium L . 8-10A
Eggplant, Solanum melongena L ....................... 8-10B, 8-10C
Garden huckleberry, Solanum scabrum Mill ..... 8-10A
Goji berry, LyCitum DarDarum L ............ccooouiiioeiiieeeee ettt sttt b ettt 8-10A
Groundcherry, Physalis alkekengi L., P. grisea (Waterf.) M. Martinez, P. peruviana L., P. pubescens L ..... 8-10A
Martynia, Proboscidea louisianica (Mill.) Thell ..........ccciiiiiiiiii e 8-10B, 8-10C
Naranijilla, Solanum quitoense Lam ................... 8-10A
Okra, Abelmoschus esculentus (L.) Moench .... 8-10B, 8-10C
Pea eggplant, Solanum torvum Sw. .. 8-10B, 8-10C
Pepino, Solanum muricatum AIfON ..........ccccoiviiiiiiiiiiieeeeee e 8-10B, 8-10C
Pepper, bell, Capsicum annuum L. var. annuum, CapSICUIM SPP  .ecuueeereuueeerireeessseeeesaseeeasseeaassseeassssesasseesesssesesssseessssessssesessseeesns 8-10B
Pepper, nonbell, Capsicum chinese Jacq., C. annuum L. var. annuum, C. frutescens L., C. baccatum L., C. pubescens Ruiz & | 8-10B, 8-10C

Pav., Capsicum spp.

ROSEIIE, HIDISCUS SADAANITA L .........ooeeeeeeeeeee ettt e e e e ettt e e e e e e et e e e e e e e eeaaaaaaeeeeaeasnsaeeeeeeeaeasassaeeeeaesaasnnsaeeeeeeasnsnennaeaean 8-10B, 8-10C
Scarlet eggplant, Solanum aethiopicum L 8-10B, 8-10C
Sunberry, Solanum retroflexum Dunal .... 8-10A
Tomatillo, Physalis philadelphica Lam ............cccoooveiieiieiiiieeeeeeseee e 8-10A
Tomato, Solanum lycopersicum L., Solanum lycopersicum L. var. lycopersicum 8-10A
Tree tomato, Solanum betaceum Cav ...........cccceecieiiiiieiiieeee e 8-10A
Cultivars, varieties and/or hybrids Of TNESE .......ooiiiiiii ettt sttt e et e et e e ae e e beesateeseeenbeasaeeenneean

(iii) Table. The following Table 2
identifies the crop subgroups for Crop

Group 8-10, specifies the representative
commodities for each subgroup and lists

all the commodities included in each
subgroup.

TABLE 2—CROP GROUP 8—10. SUBGROUP LISTING

Representative commodities

Commodities

Crop subgroup 8—-10A. Tomato subgroup
Tomato, standard size, and one cultivar of small tomato

Crop subgroup 8-10B. Pepper/Eggplant subgroup
Bell pepper and one cultivar of small nonbell pepper

Crop subgroup 8-10C. Nonbell pepper/Eggplant subgroup
One cultivar of small nonbell pepper or one cultivar of small eggplant ..

Bush tomato; cocona; currant tomato; garden huckleberry; goji berry;
groundcherry; naranjilla; sunberry; tomatillo; tomato; tree tomato;
cultivars, varieties, and/or hybrids of these.

African eggplant; bell pepper; eggplant; Martynia; nonbell pepper; okra;
pea eggplant; pepino; roselle; scarlet eggplant; cultivars, varieties,
and/or hybrids of these.

African eggplant; eggplant; martynia; nonbell pepper; okra; pea egg-
plant; pepino; roselle; scarlet eggplant; cultivars, varieties, and/or hy-
brids of these.

* * * * * (i) Representative commodities. (ii) Commodities. The following is a

(12) Crop Group 10. Citrus Fruit Orange or Tangerine/Mandarin, Lemon  list of all the commodities in Crop
Group. * * * or Lime, and Grapefruit. Group 10-10.

(13) Crop Group 10-10. Citrus Fruit
Group.

TABLE 1—CROP GRoOUP 10-10: CITRUS FRUIT GROUP
Commodities R:J%ga,—%l%gp

Australian desert lime, Eremocitrus glauca (LiNdl.) SWINGIE .....c..iiiiiiiiiiieiieie ettt e b saeesnee s 10-10B
Australian finger lime, Microcitrus australasica (F. MUEIL.) SWINGIE .........ooiiiiiiiiiiiii et 10-10B
Australian round lime, Microcitrus australis (A. Cunn. EX Mudi€) SWINGIE .........ccooiiiiiiiiiiiiee e 10-10B
Brown River finger lime, Microcitrus papuana Winters ...........cccccoeeeveennne. 10-10B
Calamondin, Citrofortunella microcarpa (Bunge) Wijnands .. 10-10A
CHION, CIIUS MEMICA L ...t e ettt e e e e e e e e e e e e e e eataeeeeeeeeaaasaeeeeeee s asbeaeeeeesaassssaaeseeesanssaseeeeeseaasssanneeesesassrnnes 10-10A
Citrus hybrids, Citrus spp. Eremocitrus spp., Fortunella spp., Microcitrus spp., and PONCIIUS SPP .......cceeeeieeereerieeenieeieeseeseeens 10-10A
Grapefruit, Citrus paradisi MACTAA ..........coeioiiiiiiiii e 10-10C
Japanese summer grapefruit, Citrus natsudaidai Hayata . 10-10C
Kumaquat, Fortunella spp ......... 10-10B
Lemon, Citrus limon (L.) Burm. f .................... 10-10B
Lime, Citrus aurantiifolia (ChriStM.) SWINGIE ........ei ittt e e bt sae e et e e sab e e bt e aneeenaeesareeabeeaane 10-10B
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TABLE 1—CROP GROUP 10-10: CITRUS FRUIT GRouP—Continued

Commodities RseLIfti)tger% S;gp

Mediterranean mandarin, Citrus AelICIOSA TEN .........eiiei ittt ettt b e b et bt e sae e et e e e ab e e sb e e enteenaeenneensneenne 10-10A

Mount White lime, Microcitrus garrowayae (F.M. Bailey) Swingle ........... 10-10B

New Guinea wild lime, Microcitrus warburgiana (F.M. Bailey) Tanaka ... 10-10B
Orange, sour, Citrus aurantium L ............ccocoeiiiiiiiiiieiieeee e 10-10A
Orange, sweet, Citrus sinensis (L.) Osbeck ... 10-10A
Pummelo, Citrus maxima (Burm.) Merr ...........ccoeveverienenieenenns 10-10C
Russell River lime, Microcitrus inodora (F.M. Bailey) Swingle ... 10-10B
Satsuma mandarin, Citrus unshiu Marcow ...........cccccceeeeeeueeeenns 10-10A
Sweet lime, Citrus limetta RiSSO .........cccovviveerieeieeeen, 10-10B
Tachibana orange, Citrus tachibana (Makino) Tanaka .. 10-10A

Tabhiti lime, Citrus latifolia (Yu. Tanaka) Tanaka ............ 10-10B
Tangelo, Citrus x tangelo J.W. Ingram & H.E. Moore ... 10-10A, 10-10C
Tangerine (Mandarin), Citrus reticulata Blanco .............. 10-10A
Tangor, Citrus nobilis LOUr ..........cccccceeiiiiieannnnnne 10-10A
Trifoliate orange, Poncirus trifoliata (L.) Raf ..... 10-10A

Uniq fruit, Citrus aurantium TANGEIO GIOUP ......coueieeiuirierteeieerteeei et st te et eae et e ss e e b e sb e e bt et e e st et e e e e sheetenhe e e e saeeasesbeesseabeessenteennennens 10-10C
Cultivars, varieties and/or hybrids of these.

(iii) Table. The following Table 2
identifies the crop subgroups for Crop

Group 10-10, specifies the
representative commodities for each

subgroup and lists all the commodities
included in each subgroup.

TABLE 2—CROP GROUP 10—10: SUBGROUP LISTING

Representative commodities

Commodities

Crop Subgroup 10-10A. Orange subgroup
Orange or tangerine/Mandarin ..........ccoocueereerieenie e

Crop Subgroup 10-10B. Lemon/Lime subgroup
Lemon OF IME ....ooiiiieeee e

Crop Subgroup 10—-10C. Grapefruit subgroup
GIraPEfTUIL ...t

Calamondin; citron; citrus hybrids; mediterranean mandarin; orange,
sour; orange, sweet; satsuma mandarin; tachibana orange; tangerine
(mandarin); tangelo; tangor; trifoliate orange; cultivars, varieties, and/
or hybrids of these.

Australian desert lime; Australian finger lime; Australian round lime;
brown river finger lime; kumquat; lemon; lime; mount white lime; New
Guinea wild lime; Russell River lime; sweet lime; Tabhiti lime; cultivars
, varieties, and/or hybrids of these.

Grapefruit; Japanese summer grapefruit; pummelo; tangelo; uniq fruit;
cultivars, varieties, and/or hybrids of these.

* * * * *

(15) Crop group 11-10. Pome Fruit and Pear

Group.

(i) Representative commodities. Apple

(ii) Commodities. The following is a
list of all the commodities in Crop
Group 11-10.

CRoP GRrRoOUP 11-10: POME FRUIT GROUP—COMMODITIES

Apple, Malus domestica Borkh.

Azarole, Crataegus azarolus L.

Crabapple, Malus sylvestris (L.) Mill., M. prunifolia (Willd.) Borkh.
Loquat, Eriobotrya japonica (Thunb.) Lindl.

Mayhaw, Crataegus aestivalis (Walter) Torr. & A. Gray, C. opaca
Hook. & Arn., and C. rufula Sarg.

Medlar, Mespilus germanica L.

Pear, Pyrus communis L.

Pear, Asian, Pyrus pyrifolia (Burm. f.) Nakai var. culta (Makino) Nakai
Pseudocydonia sinensis (Thouin) C.K. Schneid.

Quince, Cydonia oblonga Mill.

Quince, Chinese, Chaenomeles speciosa (Sweet) Nakai,

Quince, Japanese, Chaenomeles japonica (Thunb.) Lindl. ex Spach
Tejocote, Crataegus mexicana DC.

Cultivars, varieties and/or hybrids of these.
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* * * * * (ii) Table. The following Table 1 lists ~ subgroups and includes cultivars and/or
(25) Crop Group 20. Oilseed Group. all the commodities listed in Crop varieties of these commodities.
(i) Representative commodities. Group 20 and identifies the related crop

Rapeseed (canola varieties only);
sunflower, seed and cottonseed.

TABLE 1—CROP GROUP 20: OILSEED GROUP

Commodities R:J%t;rcéfggp
Borage, Borago OffiCiNaliS L .............ccociiiiiiiiiii e e e e e 20A
Calendula, Calendula OffiCINGNIS L ...............cooeeiiueeiee e ee ettt e e ettt e e e e e e ettt eeeeeeseetasaeeeeeeseabasaeeeeseaaasssseeseessaassssaneaeseasssaesseeeseansrnnnees 20B
Castor Oil plant, RICINUS COMITIUNIS L ............uueeieieeeeeee e ettt eeeee e st eesee e e asteeessaeeeassaeaaasseeeasseeeanseeeassseeeasseeeasseeesasseeeansseeeanseneensnnnenns 20B
Chinese tallowtree, Triadica sebifera (L.) Small 20B
Cottonseed, Gossypium hirsSUtum L. GOSSYPIUM SPP ....eeveiueeueaterriateeeesteseesressee st sseessesse e st sseeasesteeasesbeesesreeeesre e e e sre e e enneeseenrenseenns 20C
Crambe, Crambe hispanica L.; C. abyssinica HOChSt. €X R.E. FI ...ttt e b e 20A
Cuphea, Cuphea hyssopifolia Kunth .............ccccooiiiiiiiiiniiiiees 20A
Echium, Echium plantagineum L ....... 20A
Euphorbia, Euphorbia esula L .............. 20B
Evening primrose, Oenothera biennis L 20B
Flax seed, Linum usitatissimum L ..................... 20A
Gold of pleasure, Camelina sativa (L.) Crantz .. 20A
Hare’s ear mustard, Conringia orientalis (L.) Dumort .... 20A
Jojoba, Simmondsia chinensis (Link) C.K. Schneid ..........ccccocveriiennenne. 20B
Lesquerella, Lesquerella recurvata (Engelm. ex A. Gray) S. WaSON .......cc.coiiiiiiiiiiiiieiie ettt 20A
LUNANIA, LUNAHIA GNINMUA L .......oeeeeeeeeee ettt ettt e et e e h e e e s et e £ s st e e e e s et e e aaR e e a2 s b e e e 2 b s e e e aabe e e e eane e e e ne e e e anneeesanreeesnreenannnes 20A
Meadowfoam, Limnanthes alba Hartw. ex Benth 20A
MIIKWEEA, ASCIEDIAS SPP  -.euveeiueee ittt ettt ettt ettt ettt h et h e e bt e b e e e a e e e s he e s ate e eb s e e b e e e he e eas e e sas e e b e e e ae e e ehe e sas e e beeeab e e e b e e saaeesaneereeaaneaas 20A
Mustard seed, Brassica hirta Moench, Sinapis alba L. SUDSP. AIDA.. .......oooiuiiiiiiii ettt e e s eaee e e enees 20A
Niger seed, Guizotia abyssinica (L.f.) Cass ........c.ccceovveviiiiiiiieenncne 20B
Qil radish, Raphanus sativus L. var. oleiformis Pers ........ 20A
Poppy seed, Papaver somniferum L. subsp. Somniferum .... 20A
Rapeseed, Brassica spp.; B. napus L ..........cccccccevivnins 20A
Rose hip, Rosa rubiginosa L ................ 20B
Safflower, CarthamUs HNCIOMOUS L .............ooooueeeeiee ettt e e e ettt e e e e e e e ataeeeeeeesassaaeeeeeeeasassaeeeeaesassssseeaesessnsansseeeesannnrnnnens 20B
Sesame, Sesamum indicum L., S. radiatum SChumach. & NONN .........cooiiiiiii e e e e e st e e e e e e e e sanrneees 20A
Stokes aster, Stokesia laevis (Hill) Greene 20B
SUNFIOWET, HENANTAUS GNINMUUS L ...ttt ettt a bt e bt e s et e et e e e bt e bt e e ab e e ehe e et e e beeen bt e saeeeabeesateebeasanean 20B
Sweet rOCKEE, HESPENIS MALIONAINIS L .........cc.coieiiiie ettt ettt et he e st e et e e e abe e ebe e e ab e e sae e et e e aseeenbeesateanbeesnbeebeasnnenn 20A
Tallowwood, Ximenia americana L 20B
Tea oil plant, Camellia 0lEIfEra C. ADEI ........ ..o ettt e e et e e bt e e e aeee e e aee e e asbeeessbeeeeteeaesaseeeaasseeeesaeeeanseeaan 20B
Vernonia, Vernonia galamensis (CaSS.) LESS ......uiiiiiiiiiiie ettt ettt e e s h e et e na et et e e et e e e te e n e eeare s 20B
Cultivars, varieties, and/or hybrids of these.
(iii) Table. The following Table 2 Group 20, specifies the representative all the commodities included in each

identifies the crop subgroups for Crop commodities for each subgroup and lists subgroup.

TABLE 2—CROP GROUP 20: SUBGROUP LISTING

Representative commodities Commodities

Crop subgroup 20A. Rapeseed subgroup

Rapeseed, canola varieties only ..........ccccceeieeiiiiiienieiec e Borage; crambe; cuphea; echium; flax seed; gold of pleasure; hare’s
ear mustard; lesquerella; lunaria; meadowfoam; milkweed; mustard
seed; oil radish; poppy seed; rapeseed; sesame; sweet rocket
cultivars, varieties, and/or hybrids of these.

Crop subgroup 20B. Sunflower subgroup

SUNFIOWET, SEEA ... Calendula; castor oil plant; chinese tallowtree; euphorbia; evening
primrose; jojoba; niger seed; rose hip; safflower; stokes aster; sun-
flower; tallowwood; tea oil plant; vernonia; cultivars, varieties, and/or
hybrids of these.

Crop subgroup 20C. Cottonseed subgroup

[070] 1 (o] g T=T=T=Tc [N Cottonseed; cultivars, varieties, and/or hybrids of these.

* * * * *
[FR Doc. 2010-30852 Filed 12-7-10; 8:45 am]
BILLING CODE 6560-50—-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 424
[CMS-1510-CN]
RIN 0938—-AP88

Medicare Program; Home Health
Prospective Payment System Rate
Update for Calendar Year 2011;
Changes in Certification Requirements
for Home Health Agencies and
Hospices; Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Correction of final rule.

SUMMARY: This document corrects a
technical error in an amendatory
instruction of the regulations text in the
final rule that appeared in the
November 17, 2010 Federal Register
entitled “Medicare Program; Home
Health Prospective Payment System
Rate Update for Calendar Year 2011;
Changes in Certification Requirements
for Home Health Agencies and
Hospices” final rule (75 FR 70372).
DATES: Effective Date: This correction is
effective January 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Annette Brewer, (410)786-6580.

SUPPLEMENTARY INFORMATION:

I. Background

In FR Doc. 2010-27778 of November
17, 2010 (75 FR 70372), there was a
technical error that is identified and
corrected in this document. The
provisions of this notice are effective as
if they had been included in the
Medicare Program; Home Health
Prospective Payment System Rate
Update for Calendar Year 2011; Changes
in Certification Requirements for Home
Health Agencies and Hospices” final
rule. Accordingly, the corrections are
effective January 1, 2011.

II. Summary of Errors

On page 70465 of the November 17,
2010 final rule, we made a technical
error in the amendatory instruction for
§424.550. In the amendatory instruction
#11, the phrase “adding paragraphs
(b)(1) and (b)(2)” is corrected to read
“revising paragraph (b)(1) and adding
paragraph (b)(2)”.

III. Waiver of Proposed Rulemaking
and Delay in Effective Date

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public

comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive the notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons for it in the
rule.

Section 553(d) of the APA ordinarily
requires a 30-day delay in the effective
date of final rules after the date of their
publication. This 30-day delay in
effective date can be waived, however,
if an agency finds for good cause that
the delay is impracticable, unnecessary,
or contrary to the public interest, and
the agency incorporates a statement of
the findings and its reasons in the rule
issued.

This action merely corrects a
technical error in the amendatory
instruction for the regulations text in the
November 17, 2010 final rule that was
promulgated through notice and
comment rulemaking. We are in no way
changing the policy contained in that
rule. For this reason, we find that both
notice and comment and the 30-day
delay in effective date for this action are
unnecessary.

IV. Correction of Errors

In FR Doc. 2010-27778 of November
17, 2010 (75 FR 70372), make the
following correction:

§424.550 [Corrected]

m On page 70465, in the 1st column;
amendatory instruction #11, the phrase
“adding paragraphs (b)(1) and (b)(2)” is
corrected to read “revising paragraph
(b)(1) and adding paragraph (b)(2)”.

Authority: (Catalog of Federal Domestic
Assistance Program No. 93.773, Medicare—
Hospital Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: December 1, 2010.

Dawn L. Smalls,

Executive Secretary to the Department.
[FR Doc. 2010-30651 Filed 12-7-10; 8:45 am)]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 10-2212; MB Docket No. 09-204; RM-
11580]

Radio Broadcasting Services; Peach
Springs, AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Cochise Media Licenses LLC,
allots FM Channel 281C3 at Peach
Springs, Arizona, in order to maintain a
first local service at that community.
Channel 281C3 can be allotted at Peach
Springs, Arizona, in compliance with
the Commission’s minimum distance
separation requirements, with a site
restriction of 4.5 km (2.8 miles)
northwest of Peach Springs, at the
following reference coordinates: 35—-33—
46 North Latitude and 113—-27-12 West
Longitude.

DATES: Effective thirty days after date of
publication in the Federal Register.
ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-204,
adopted November 17, 2010, and
released November 19, 2010. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. The
complete text of this decision also may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
(800) 378-3160, or via the company’s
Web site, http://www.bcpiweb.com.
This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). The Commission will send a
copy of this Report and Order in a
report to be sent to Congress and the
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Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
m As stated in the preamble, the Federal
Communications Commission amends
47 CFR part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by adding Channel 281C3 at Peach
Springs.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2010-30853 Filed 12—7-10; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 10-2236; MB Docket No. 10-108]

Radio Broadcasting Services: Pacific
Junction, IA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The staff deletes FM Channel
299C2 at Pacific Junction, Iowa, because
the record in this proceeding reveals
that there is no site to activate this
allotment that would meet Federal
Aviation Administration criteria
regarding electromagnetic interference
to instrument landing system
configurations and the Commission’s
spacing requirements Further, there are
no other FM channels that could be
substituted for Channel 299C2 at Pacific
Junction and no alternate FAA
frequencies to remedy this problem.
DATES: Effective January 7, 2011.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Rhodes, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 10-108,
adopted November 22, 2010, and
released November 24, 2010. The full
text of this Report and Order is available
for inspection and copying during

normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com.

On the Commission’s own motion, the
Notice of Proposed Rulemaking in this
proceeding solicited comment on
deleting the Pacific Junction allotment
due to difficulties encountered by
Connoisseur Media LLC, the permittee
of Station KGGG(FM), Channel 299C2,
Pacific Junction, in overcoming
objections raised by the FAA to the
activation of this allotment. See 75 FR
30756 (June 2, 2010). No parties filed
comments expressing an interest in
retaining this allotment or suggested a
site that would be technically feasible
and meet FAA criteria. Accordingly, the
allotment was deleted. In addition,
Connoisseur’s construction permit (File
No. BNPH-20041228AAI, as modified
by BMPH-20061019AAM) was
cancelled and the KGGG(FM) call sign
was deleted.

Although the Notice of Proposed
Rulemaking proposed the deletion of
Channel 299C2, Pacific Junction, Iowa,
from Section 73.202(b), the FM Table of
Allotments, the channel is no longer
listed in Section 73.202(b) due to its
authorization and is included instead in
the Media Bureau’s Consolidated Data
Base System (“CDBS”) as a reserved
assignment for Station KGGG(FM).
Accordingly, the staff deleted Channel
299C2 from the Media Bureau’s CDBS
instead of from Section 73.202(b).

The Report and Order does not
contain proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). The Commission will send a
copy of the Report and Order in this
proceeding in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2010-30856 Filed 12—7-10; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 10-2211; MB Docket No. 10-81; RM-
11600]

Radio Broadcasting Services;
Fairbanks, AK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Educational Media
Foundation, LLC, allots Channels 224C2
and 232C2 at Fairbanks, Alaska, as the
community’s tenth and eleventh
potential local FM services. Channels
224C2 and 232C2 can be allotted to
Fairbanks, Alaska, in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 9.4 kilometers (5.9 miles)
north of Fairbanks. The coordinates for
Channel 224C2 and 232C2 at Fairbanks,
Alaska, are 64—55—20 North Latitude
and 147-42—-49 West Longitude. The
Government of Canada has concurred in
these allotments, which are located
within 320 kilometers (199 miles) of the
U.S.-Canadian border.

DATES: Effective January 7, 2011.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 10-81,
adopted November 17, 2010, and
released November 19, 2010. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. The
complete text of this decision also may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
(800) 378-3160, or via the company’s
Web site, http://www.bcpiweb.com. This
document does not contain proposed
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
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proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506 (c)(4). The Commission will send
a copy of this Report and Order in a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Alaska, is amended
by adding Fairbanks, Channels 224C2
and 232C2.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2010-30851 Filed 12—7-10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 222 and 252
RIN 0750-AG70

Defense Federal Acquisition
Regulation Supplement; Restrictions
on the Use of Mandatory Arbitration
Agreements (DFARS Case 2010-D004)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is converting an interim
rule to a final rule with changes. The
interim rule implemented section 8116
of the DoD Appropriations Act for Fiscal
Year 2010 to restrict the use of
mandatory arbitration agreements when
awarding contracts that exceed $1
million when using Fiscal Year 2010
funds appropriated or otherwise made
available by the DoD Appropriations
Act. Tt allows the Secretary of Defense

to waive applicability to a particular
contractor or subcontractor, if
determined necessary to avoid harm to
national security.

DATES: Effective date: December 8, 2010.
FOR FURTHER INFORMATION CONTACT: MTr.
Julian E. Thrash, 703-602-0310.
SUPPLEMENTARY INFORMATION:

I. Background

An interim rule was published in the
Federal Register at 75 FR 27946 on May
19, 2010, to implement section 8116 of
the DoD Appropriations Act for Fiscal
Year 2010 (Pub. L. 111-118). This
section prohibits the use of funds
appropriated or otherwise made
available by the DoD Appropriations
Act for Fiscal Year 2010 for any contract
(including task or delivery orders and
bilateral modifications adding new
work) in excess of $1 million, if the
contractor restricts its employees to
arbitration for claims under title VII of
the Civil Rights Act of 1964, or torts
related to or arising out of sexual assault
or harassment, including assault and
battery, intentional infliction of
emotional distress, false imprisonment,
or negligent hiring, supervision, or
retention (hereinafter the “covered
areas”).

This rule does not apply to the
acquisition of commercial items,
including commercially available off-
the-shelf items. After June 17, 2010,
section 8116(b) requires the contractor
to certify compliance by subcontractors.

Additionally, enforcement of this rule
does not affect the enforcement of other
aspects of an agreement that is not
related to the covered areas.

This rule allows the Secretary of
Defense to waive applicability to a
particular contract or subcontract, if
determined necessary to avoid harm to
national security.

The public comment period for the
interim rule closed July 19, 2010. Four
respondents submitted comments to the
interim rule. A discussion of the
comments and the changes made to the
rule as a result of those comments is
provided below.

1. Definition of a “contractor.” One
respondent objected to the interim rule’s
application of the term “contractor” only
to the entity that has the contract. In the
Federal Register Notice, the term
“contractor” was used in one of several
examples provided to help determine
rule applicability. In the particular
example, the term “contractor” was
described as being narrowly applied
only to the entity that has the contract.
Unless a parent or subsidiary
corporation is a party to the contract,
they are not affected. The respondent

stated that there was no justification for
using such a narrow definition of a
“contractor” and there is good reason to
use a broader definition. The
respondent suggested that the narrow
definition of “contractor” heightens the
potential for contractors to establish
shell companies to circumvent the law.
The respondent stated that in past
regulations, different contexts have led
to different definitions of “contractor”—
sometimes broader, sometimes
narrower, and that the definition used
in the Federal Register is not absolutely
determined by fixed precedent or other
controlling authority.

Response: Expanding the definition of
“contractor” to include parents and
subsidiaries would require a change to
the language of section 8116, which by
its terms, is limited to employees of the
contractor who was awarded the
contract. The text of the statute does not
provide a basis for making a broader
application. With respect to the concern
regarding the potential for the
establishment of shell companies as a
means of circumventing the
requirement, such practices would be
noted in responsibility determinations.
In addition, guidance will be included
in Procedures Guidance and
Information which cautions contracting
officers that, if they believe that, in fact,
there is evidence that a contractor has
created a shell company for the purpose
of obviating section 8116, the
contracting officer shall not award the
contract and shall report such a
condition to the Director, Defense
Procurement and Acquisition Policy.

2. Definition of a “covered contract.”
One respondent recommended that
252.222-7006, Restrictions on the Use
of Mandatory Arbitration Agreements,
be amended to include a definition of a
“covered contract.”

Response: DoD does not agree. DFARS
222.7401, Policy, and 222.7404,
Contract Clause, provide sufficient
detail on the use of 252.222-7006,
Restrictions on the Use of Mandatory
Arbitration Agreements, and make it
clear what constitutes a “covered
contract.” There is no additional benefit
to be derived from repeating the
language set forth at either 222.7401 or
222.7404 in a separate definition of a
“covered contract.”

3. Definition of “subcontract.” One
respondent recommended that the final
rule should delete the definition of
“subcontract” at 222.7401, Policy. The
respondent stated that since FAR 44.101
already defines the term “subcontract,”
an additional definition is unnecessary.

Response: DoD does not agree. It
appears that the respondent incorrectly
referenced 222.7401, Policy. The
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interim rule at 222.7401 does not
include a definition of a “subcontract.”
It may be that the respondent was
referring to the definition of
“subcontract” included in 252.222—
7006(a), Restrictions on the Use of
Mandatory Arbitration Agreements. DoD
has determined that the definition
included therein is appropriate because
it makes clear that subcontracts are
limited to those contracts placed by the
contractor or higher-tier subcontractors
that are specifically for the furnishing of
supplies or services for the performance
of the contract, not supplies or services
a contractor or higher-tier subcontractor
might purchase for other purposes.

4. Secretary of Defense waiver
process. Two respondents
recommended that the final rule explain
how the Secretary of Defense’s waiver
authority is to be exercised.

Response: DoD agrees. The waiver
process and the conditions under which
it is to be exercised and reported to
Congress as set forth in section 8116(d)
are set out in the final rule at 222.7403.
In the waiver process, a waiver
determination must set forth the
grounds for the waiver with specificity,
state any alternatives considered, and
explain why each of the alternatives
would not avoid harm to national
security interests. DFARS 222.7403,
Waiver, was revised to incorporate text
on the particular requirements for the
waiver determination previously
reserved for the DFARS companion
resource, Procedures, Guidance, and
Information. The text was reordered and
clarified by adding paragraph numbers.

5. Applicability to task or delivery
orders. One respondent recommended
that the language at 222.7401(a), Policy,
delete the reference to task or delivery
orders and bilateral modifications
adding new work.

Response: DoD does not agree. In
accordance with FAR 2.101, a contract
includes all types of commitments that
obligate the Government to an
expenditure of appropriated funds. Task
orders and delivery orders obligate
funding, and if they utilize funds
appropriated or otherwise made
available by the DoD Appropriations
Act for Fiscal Year 2010 that are in
excess of $1 million, the section 8116
restriction would apply.

6. Modification to the contract for
latest version of clause. One respondent
recommended that contractors may
request, and the contracting officers
provide, a modification to the contract
that incorporates the latest version of
the clause with no consideration to be
given to the contractor.

Response: DoD does not agree. The
contracting officer can agree to a

bilateral modification of the contract in
accordance with FAR 1.108(d), which
requires consideration. However, the
contracting officer has flexibility in
determining what would represent
adequate consideration.

7. First-tier certification. One
respondent recommended that the final
rule should provide that prime
contractors are required to certify only
their first-tier subcontractors’
compliance with the rule.

Response: DoD does not agree. DoD
did not find language in the DoD
Appropriations Act for Fiscal Year 2010
that restricts coverage to subcontracts at
the first-tier. The prohibition extends to
“covered subcontracts” at all tiers.

8. Clause prescription. Two
respondents recommended the addition
of language to the prescription at
222.7404 (now 222.7405) that would
specify the applicability dates for the
use of the clause.

Response: DoD does not agree, since
these dates are already set forth at
222.7402(b).

9. Certification. One respondent
recommended that 252.222-7006,
Restrictions on the Use of Mandatory
Arbitration Agreements, be revised at
paragraph (b)(2) by replacing the
existing language “by signature of the
contract, for contracts awarded after
June 17, 2010” with the text “by
signature of any covered contract
awarded after June 17, 2010.”

Response: DoD does not agree. The
contracting officer will only include the
clause in a covered contract, in
accordance with the clause prescription
at 222.7404. It is the signature of the
particular contract in which the clause
is included that binds the contractor.

10. Scope of section 8116. Two
respondents submitted comments
requesting that the final rule clearly
define the scope of section 8116’s
applicability to how narrowly (or
broadly) the anti-arbitration prohibition
is intended to apply to employees and
independent contractors of covered
contractors and subcontractors.

Response: DoD does not agree. The
Federal Register Notice published at 75
FR 27946 on May 19, 2010, made it
clear that an entity or firm that does not
have a contract in excess of $1 million
appropriated or otherwise made
available by the DoD Appropriations
Act for Fiscal Year 2010 is not affected
by the clause. The term “contractor” is
narrowly applied only to the entity that
has the contract. Unless a parent or
subsidiary corporation is a party to the
contract, the entity is not affected.
Therefore, the anti-arbitration bar
applies to any contractor employee of

the entity, with respect to any covered
claim.

II. Executive Order 12866

This is a significant regulatory action,
and therefore, was subject to review
under section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

IIL. Regulatory Flexibility Act

DoD has prepared a final regulatory
flexibility analysis consistent with 5
U.S.C. 604. A copy of the analysis may
be obtained from the point of contact
specified herein. The analysis is
summarized as follows:

The objective of this rule is to
implement section 8116 of the DoD
Appropriations Act for Fiscal Year 2010
(Pub. L. 111-118). The clause at
252.222-7006, Restrictions on the Use
of Mandatory Arbitration Agreements,
prohibits the use of funds appropriated
or otherwise made available by the DoD
Appropriations Act for Fiscal Year 2010
for any contract (including task or
delivery orders and bilateral
modifications adding new work) in
excess of $1 million, if the contractor
restricts its employees to arbitration for
claims under title VII of the Civil Rights
Act of 1964, or torts related to or arising
out of sexual assault or harassment,
including assault and battery,
intentional infliction of emotional
distress, false imprisonment, or
negligent hiring, supervision, or
retention. This rule does not apply to a
contract for the acquisition of
commercial items, including
commercially available off-the-shelf
items. It was published as an interim
rule in the Federal Register at 75 FR
27946 on May 19, 2010. No comments
were received from small entities on the
affected DFARS subpart with regard to
small businesses.

Most contractors should not be
impacted unless they have a covered
claim. A significant number of small
businesses provide only commercial
items to the Government, and this rule
does not apply to that portion of the
business community. We anticipate that
there will be limited, if any, additional
costs imposed on small businesses
unless there is a covered claim filed
against a particular contractor.

IV. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.
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List of Subjects in 48 CFR Parts 222 and
252

Government procurement.

Clare M. Zebrowski,

Editor, Defense Acquisition Regulations
System.

m Accordingly, the interim rule
amending 48 CFR parts 222 and 252,
which was published in the Federal
Register at 75 FR 27946 on May 19,
2010, is adopted as final with the
following changes:

m 1. The authority citation for 48 CFR
parts 222, and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 222—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

[Sections 222.7401 through 222.7404
redesignated as sections 222.7402
through 222.7405]

m 2. Redesignate sections 222.7401
through 222.7404 as section 222.7402
through 222.7405 respectively.

m 3. Add a new section 222.7401 to read
as follows:

222.7401 Definition.

Covered subcontractor, as used in this
subpart, is defined in the clause at
252.222-7006, Restrictions on the Use
of Mandatory Arbitration Agreements.

m 4. Revise newly designated sections
222.7403 through 222.7405 to read as
follows:

222.7403 Applicability.

This requirement does not apply to
the acquisition of commercial items
(including commercially available off-
the-shelf items).

222.7404 Waiver.

(a) The Secretary of Defense may
waive, in accordance with paragraphs
(b) through (d) of this section, the
applicability of paragraphs (a) or (b) of
222.7402 to a particular contract or
subcontract, if the Secretary or the
Deputy Secretary personally determines
that the waiver is necessary to avoid
harm to national security interests of the
United States, and that the term of the
contract or subcontract is not longer
than necessary to avoid such harm.

(b) The waiver determination shall set
forth the grounds for the waiver with
specificity, stating any alternatives
considered, and explain why each of the
alternatives would not avoid harm to
national security interests.

(c) The contracting officer shall
submit requests for waivers in
accordance with agency procedures.

(d) The Secretary of Defense will
transmit the determination to Congress
and simultaneously publish it in the
Federal Register, not less than 15
business days before the contract or
subcontract addressed in the
determination may be awarded.

222.7405 Contract clause.

Use the clause at 252.222-7006,
Restrictions on the Use of Mandatory
Arbitration Agreements, in all
solicitations and contracts (including
task or delivery orders and bilateral
modifications adding new work) valued
in excess of $1 million utilizing funds
appropriated or otherwise made
available by the Defense Appropriations
Act for Fiscal Year 2010 (Pub. L. 111—-
118), except in contracts for the
acquisition of commercial items,
including commercially available off-
the-shelf items.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 5. Amend section 252.222—7006 by:
m a. Revising the introductory text;
m b. Revising the clause date; and

m c. Revising paragraphs (b)(2) and (d) to
read as follows:

252.222-7006 Restrictions on the Use of
Mandatory Arbitration Agreements.

As prescribed in 222.7405, use the
following clause:

RESTRICTIONS ON THE USE OF
MANDATORY ARBITRATION
AGREEMENTS (DEC 2010)

* * * * *

(b) * * *
(2) Certifies, by signature of the contract,
that it requires each covered subcontractor to

agree not to enter into, and not to take any
action to enforce, any provision of any
existing agreements, as described in
paragraph (b)(1) of this clause, with respect
to any employee or independent contractor
performing work related to such subcontract.
* * * * *

(d) The Secretary of Defense may waive the
applicability of the restrictions of paragraph
(b) of this clause in accordance with Defense
Federal Acquisition Regulation Supplement
222.7404.

(End of clause)
[FR Doc. 2010-30669 Filed 12—-7-10; 8:45 am]

BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 225 and 252
RIN 0750-AG57

Defense Federal Acquisition
Regulation Supplement; Restriction on
Ball and Roller Bearings (DFARS Case
2006-D029)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD)

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to revise the domestic source
restriction on acquisition of ball and
roller bearings. This final rule, which
implements the DoD annual
appropriations act domestic source
restrictions, requires that each ball or
roller bearing be manufactured in the
United States, its outlying areas, or
Canada, and that the cost of the bearing
components manufactured in the United
States, its outlying areas, or Canada,
shall exceed 50 percent of the total cost
of the bearing components of that ball
or roller bearing.

DATES: Effective Date: December 8, 2010.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, 703-602-0328.
SUPPLEMENTARY INFORMATION:

I. Background

The current DFARS restriction on ball
and roller bearings (225.7009)
implemented two statutory restrictions:
10 U.S.C. 2534(a)(5) and annual
appropriations act restrictions. 10 U.S.C.
2534(a)(5) required that all ball and
roller bearings and bearing components,
either as end items or components of
end items, be wholly manufactured in
the United States or Canada. The annual
defense appropriations act restrictions
require that all ball and roller bearings
be produced by a domestic source and
be of domestic origin. This restriction
does not apply to the acquisition of
commercial items, either as components
or end products, unless the commercial
bearings themselves are purchased as
the end products.

II. Discussion and Analysis
A. Analysis of Public Comments

DoD published a proposed rule in the
Federal Register on May 7, 2010 (75 FR
25167). The comment period closed on
July 6, 2010. Three respondents
submitted comments.
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1. Nonavailablity

Comment: One respondent
commented that, in some cases, it is
necessary to import foreign bearings.

Response: Noted. This rule does not
make any change in the existing ability
to waive the restriction on a case-by-
case basis by certifying that adequate
domestic supplies are not available and
that the acquisition must be made in
order to acquire capability for national
security purposes.

Comment: Another respondent was of
the opinion that there is not really a
shortage of bearings compliant with 10
U.S.C. 2534(a)(5), just an unwillingness
on the part of distributors and
wholesalers to devote the time to market
research and tracking the supply chain
to demonstrate the availability of
compliant bearings.

Response: Commercial bearings
manufacturers make business decisions
based on the market. Many suppliers of
commercial bearings and bearing
components are unwilling to track the
origin of bearings components and
subcomponents because the
Government does not have enough
market leverage for it to be in the
business interest of the manufacturers
and suppliers to do so. Therefore, many
bearings must be treated as nondomestic
because the manufacturer is unable to
certify to domestic sourcing of the
components.

Comment: This respondent
recommended retaining the requirement
for 100 per cent domestic content for the
following reasons:

a. According to the respondent,
changing the rules now to allow cheaper
sources after using public law to create
domestic sourcing would be detrimental
to the companies that have recently
invested in capacity.

Response: The reason for changing the
rule is statutory change. 10 U.S.C.
2534(a)(5) is no longer in effect because
Congress allowed the restriction to
expire.

Furthermore, the experience of
Government buyers indicates that, in
general, the current regulation has not
prevented the loss of domestic sources,
due to lack of Government leverage with
regard to acquisition of commercial
bearings. The Government continues to
issue more and more waivers in the
instances when bearings are no longer
available that the manufacturer or
distributor can certify as having 100
percent domestic components. Bearings
manufacturers have stated that
manufacture of the retainer, inner race,
and outer race are not core
competencies. Therefore, more and
more bearings manufacturers obtain

these components from foreign sources,
which are significantly cheaper, and
then do the complex manufacture of the
bearing in this country. The advantage
of changing the regulation to allow some
foreign components without the need
for a waiver is that fewer waivers will
be required and then the requirement
for manufacture in the United States
and 50 percent domestic components
remains in effect.

b. According to the respondent,
quality of components is very critical to
eliminating latent defects. The
respondent stated that retaining a fully
domestic source will make it easier to
track the components and determine the
cause of any failure.

Response: Nothing in this rule alters
DoD procedures for ensuring the quality
of the products it purchases.

c. The respondent considered that
retaining all of this skill set is critical to
maintaining a viable industrial base.
According to the respondent, there is
potential in the near future to have
difficulty getting bearings even from
qualifying countries, leaving China as
the sole source of this critical
component. The respondent was
concerned that China may manipulate
the market if there is no ready domestic
supplier of bearings.

Response: DoD has existing authority
under 10 U.S.C. 2304(c)(3) and
implementing DFARS provisions to
restrict procurements to domestic
sources when it determines that a
particular industrial capability must be
protected for national security reasons,
and can use this authority for bearings
if it proves necessary.

d. The respondent stated that the fact
that the rule affects any small business
supplier is worthy of consideration, not
just when it affects a significant number.

Response: The language in the
preamble to the proposed rule relating
to impact on small business entities is
based on the statutory requirement to
assess whether the rule will have a
significant impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601, et seq.). The analysis,
however, did assess both positive and
negative impact on small business
entities.

2. Exemptions

Comment: One respondent was
concerned that the language in 252.225—
7016 is unchanged from the currently
existing exemption.

a. According to the respondent, by
allowing the same exemption and
lowering the content requirement to 50
per cent, a bearing used in assembly for
a military application may be sourced

from anywhere in the world, including
countries that have less sophisticated
production capabilities. The respondent
recommended revision of the
exemptions to require manufacture of
domestically nonavailable ball or roller
bearings in a designated country.

b. The respondent also mentioned
that when the Government needs to buy
a spare or replacement foreign
commercial bearing, it cannot do so
without a waiver.

Response: a. This case is only
concerned with the definition of what
constitutes a domestic bearing, based on
statutory change. The definition of a
domestic bearing still requires
manufacture in the United States, its
outlying areas, or Canada. There was no
change in the statute regarding the
exemptions from these requirements.

b. The issue relating to problems of
buying spare or replacement foreign
commercial bearings is also a problem
of the current regulation, and is a direct
result of the statutory lack of exceptions
when buying commercial ball or roller
bearings as the end item rather than as
a component.

3. Waivers

Comment: One respondent stated that
waivers go too far. If there is no
domestic bearing to meet the
requirement, then the restriction should
only be waived to allow purchase of
bearings from designated countries. The
respondent was concerned that the
proposal may ease the restrictions
beyond those found in the Buy
American Act, thus opening the
possibility of allowing bearings for
defense purposes to include
components manufactured by unreliable
sources. The respondent noted that
there are 2,059 FSC ball and roller
bearings on the DLA FY 2010 waiver
list. According to the respondent,
sourcing is open to any country of
origin, with price being the sole
determining factor for award.

Response: This rule implements
section 8065 of the DoD Appropriations
Act for Fiscal Year 2002 (Pub. L. 107—
117) and the same restriction in
subsequent DoD appropriations acts.
While DoD interprets the phrase
“produced by a domestic source and of
domestic origin” in a way that is
comparable to the Buy American Act
definition of “domestic end product”,
this does not imply that DoD is
empowered to determine exceptions
and waiver authority under this statute
on any basis other than the specific
provisions of the appropriations act.
There is no basis provided in the
appropriations act for restricting
acquisitions of domestically



Federal Register/Vol. 75, No. 235/ Wednesday, December 8, 2010/Rules and Regulations

76299

nonavailable items to the products of
designated countries. Price is the sole
determining factor for award after
determination that the offered products
meet the criteria of the solicitation. Nor
does the respondent provide any
evidence that the products of
nondesignated countries are necessarily
unreliable. Requiring a reliable product
would be a more direct way to achieve
the objective than prohibiting
acquisition from nondesignated
countries.

4. Confusing or Inconsistent

Comment: One respondent
commented that the rules on bearings
are only applied by DoD, not other
Federal agencies, and that the rules are
different depending on whether
bearings are purchased as an end
product or a component.

Response: These inconsistencies are
inherent within the law. The restrictions
on bearings are contained in the annual
defense appropriations acts, and apply
only to DoD. Further, the law provides
an exception for commercial bearings
purchased as components, but does not
allow the same exception for bearings
when purchased as end products.

5. Need for Qualified Suppliers (QSL)
List and Qualified Manufacturers List
(QML)

Comment: One respondent
recommended that other protections
should be put in place in conjunction
with this change to the domestic source
restriction on ball and roller bearings.
The respondent also recommended that
the annual defense appropriations acts
should include a requirement for the
use of QSLs and QMLs when acquiring
ball and roller bearings.

Response: FAR subpart 9.2 addresses
qualifications requirements. FAR 9.202
provides the policy criteria that must be
met in order for the head of the agency
to establish a qualification requirement.
The head of the agency must address in
writing why a qualification requirement
is necessary, and address the likely
costs for testing and evaluation that will
be incurred for a potential offeror to
become qualified. A DoD agency that
purchases bearings and products that
contain bearings was concerned about
the impact a QSL would have on
competition. In addition, although a
QSL would address quality issues, the
agency does not consider that the level
of effort associated with a QSL would be
an economical solution to pursue. With
regard to a QML, the agency indicated
that a QML would add very little value
to the purchase of bearings. The
manufacturers are usually approved by
the drawings, a Qualified Producers List

(QPL), or the Engineering Service
Activities (ESA). The recommended
statutory change is outside the scope of
this case. The intent of this case is to
comply with the existing statute.

B. Other Changes

DoD incorporated three editorial
changes in the final rule.

1. The reference at 225.7009-2(b) to
the specialty metals restriction has
changed from “225.7002—1(b)” to
“225.7003-2.”

2. Conforming changes are required to
the clause dates in 252.212—-7001.

3. In paragraph (b)(2) of DFARS
252.225-7016, “, its outlying areas” was
added to “in the United States or
Canada” to clarify that this requirement
also applies to the outlying areas of the
United States. It was not necessary to
add this in the text in part 225, because
in FAR 25.003, “United States” is
defined to include the outlying areas. It
could be inferred that this also applies
in the clauses prescribed in part 225
(see 52.202—-1(a)). However, it is clearer
to explicitly add it.

I11. Executive Order 12866

This is a significant regulatory action
and, therefore, was subject to review
under section 6(b) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

IV. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
However, because this rule has impact
on the application of domestic source
restrictions, DoD has performed a final
regulatory flexibility analysis, which is
summarized as follows:

This rule revises the restriction on
ball and roller bearings to implement
the annual defense appropriations act
restriction. The DFARS currently
reflects the more stringent requirement
of 10 U.S.C. 2534(a)(5), that the bearing
and all main bearing components must
be manufactured in the United States or
Canada. This restriction expired on
October 1, 2005. This rule interprets the
annual defense appropriations act to
allow a 50 percent component test
similar to the Buy American Act
component test.

The objective of the rule is to allow
more flexibility to domestic bearings
manufacturers in the acquisition of
nondomestic components. The legal
basis for the rule is section 8065 of the
DoD Appropriations Act for Fiscal Year
2002 (Pub. L. 107-117) and the same

restriction in subsequent DoD
appropriations acts.

One respondent stated that the fact
that the rule affects any small business
supplier is worthy of consideration, not
just a significant number. The analysis,
however, did assess both positive and
negative impact on small business
entities. Generally, the impact is
considered to be positive (see next
paragraph). No changes were made to
the rule as a result of the comment. The
only alternative would be to do nothing,
which would have worse results as
more waivers are granted for
nonavailability of domestic bearings.

The final rule affects manufacturers of
bearings, bearing components, and
noncommercial products that
incorporate bearings.

e Bearings. This rule applies only to
bearings purchased as end products or
noncommercial bearings incorporated in
noncommercial end products or
noncommercial components of
noncommercial end products. Because
this rule allows some element of
nondomestic content in ball and roller
bearing components, as long as the
United States- or Canadian-
manufactured bearing contains less than
50 percent nondomestic bearing
components, both large and small
businesses may find greater numbers of
sources from which to obtain ball and
roller bearing components. Greater
sourcing choices may enable small
businesses to compete more
successfully for DoD ball and roller
bearing acquisitions.

e Bearing components. Manufacturers
of domestic bearing components may
face increased competition from
manufacturers of nondomestic bearing
components. However, many of the
bearing components that are being
outsourced are no longer readily
available from domestic sources.

e Manufacturers of noncommercial
products incorporating bearings.
Manufacturers of noncommercial
products incorporating bearings (both
large and small businesses) will find it
easier to acquire domestic bearings and
will less frequently need to request
nonavailability determinations.

There is no significant economic
impact on small entities as a result of
this rule. The impact of this rule on
small business is expected to be
predominantly positive. If this rule is
not implemented, the regulations will
continue to meet the statutory
requirements, but more domestic
nonavailability waivers would continue
to be required, which would mean that
there would be no requirement to
manufacture such bearings in the
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United States or Canada, or provide
predominantly domestic components.

V. Paperwork Reduction Act

This final rule does not impose any
new or modified reporting,
recordkeeping, or information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Clare M. Zebrowski,
Editor, Defense Acquisition Regulations
System.
m Therefore, 48 CFR parts 225 and 252
are amended as follows:
m 1. The authority citation for 48 CFR
parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 225—FOREIGN ACQUISITION

m 2. Revise section 225.7009-2 to read
as follows:

225.7009-2 Restriction.

(a) Do not acquire ball and roller
bearings unless—

(1) The bearings are manufactured in
the United States or Canada; and

(2) For each ball or roller bearing, the
cost of the bearing components mined,
produced, or manufactured in the
United States or Canada exceeds 50
percent of the total cost of the bearing
components of that ball or roller
bearing.

(b) The restriction at 225.7003—2 may
also apply to bearings that are made
from specialty metals, such as high
carbon chrome steel (bearing steel).

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.212-7001 [Amended]

m 3. Section 252.212-7001 is amended
as follows:

m a. By revising the clause date to read
“(DEC 2010)”; and

m b. In paragraph (b)(10) by removing
“(MAR 2006)” and adding in its place
“(DEC 2010)”.

W 4. Revise section 252.225-7016 to
read as follows:

252.225-7016 Restriction on Acquisition
of Ball and Roller Bearings.

As prescribed in 225.7009-5, use the
following clause:
RESTRICTION ON ACQUISITION OF BALL
AND ROLLER BEARINGS (DEC 2010)

(a) Definitions. As used in this clause—

(1) Bearing component means the bearing
element, retainer, inner race, or outer race.

(2) Component, other than a bearing
component, means any item supplied to the
Government as part of an end product or of
another component.

(3) End product means supplies delivered
under a line item of this contract.

(b) Except as provided in paragraph (c) of
this clause—

(1) Each ball and roller bearing delivered
under this contract shall be manufactured in
the United States, its outlying areas, or
Canada; and

(2) For each ball or roller bearing, the cost
of the bearing components mined, produced,
or manufactured in the United States, its
outlying areas, or Canada shall exceed 50
percent of the total cost of the bearing
components of that ball or roller bearing.

(c) The restriction in paragraph (b) of this
clause does not apply to ball or roller
bearings that are acquired as—

(1) Commercial components of a
noncommercial end product; or

(2) Commercial or noncommercial
components of a commercial component of a
noncommercial end product.

(d) The restriction in paragraph (b) of this
clause may be waived upon request from the
Contractor in accordance with subsection
225.7009—4 of the Defense Federal
Acquisition Regulation Supplement.

(e) If this contract includes DFARS clause
252.225-7009, Restriction on Acquisition of
Certain Articles Containing Specialty Metals,
all bearings that contain specialty metals, as
defined in that clause, must meet the
requirements of that clause.

(f) The Contractor shall insert the
substance of this clause, including this
paragraph (f), in all subcontracts, except
those for—

(1) Commercial items; or

(2) Items that do not contain ball or roller
bearings.

(End of clause)

[FR Doc. 2010-30670 Filed 12—-7-10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 100510220-0598-05]
RIN 0648—-AY90

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic;
Emergency Fisheries Closure in the
Gulf of Mexico Due to the Deepwater
Horizon MC252 Oil Spill; Amendment 4

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary emergency rule;
request for comments.

SUMMARY: NMFS issues this temporary
emergency rule to prohibit royal red
shrimp fishing in a specific area of the
Gulf of Mexico (Gulf) exclusive
economic zone (EEZ), in response to a
fishery interaction of the Gulf shrimp
fishery with sub-surface oil byproducts
from the Deepwater Horizon MC252 oil
spill. This temporary emergency rule
supersedes the temporary emergency
rule published December 1, 2010 (75 FR
74648) and will remain in effect for 60
days. The intended effect of this
temporary emergency rule is to assure
seafood safety and consumer confidence
in Gulf seafood.

DATES: This rule is effective December 3,
2010, through 12:01 a.m., local time,
February 2, 2011. Comments may be
submitted through January 2, 2011.
ADDRESSES: You may submit comments
on this rule, identified by “0648—-AY90”
by any of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal: http://
www.regulations.gov.

e Fax:727-824-5308; Attention:
Anik Clemens.

e Mail: Anik Clemens, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: No comments will be
posted for public viewing until after the
comment period. All comments
received are a part of the public record
and will generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-Rulemaking Portal: http://
www.regulations.gov, enter “NOAA—
NMFS-2010-0244" in the keyword
search, then select “Send a Comment or
Submission.” NMFS will accept
anonymous comments (enter N/A in the
required fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Copies of the environmental
assessment, signed on June 17, 2010,
may be obtained from Susan Gerhart,
Southeast Regional Office, NMFS, 263
13th Avenue South, St. Petersburg, FL
33701-5505; telephone: 727—-824-5305;
e-mail: Susan.Gerhart@noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Anik Clemens, telephone: 727-824—
5305, fax: 727-824-5308; e-mail:
anik.clemens@noaa.gov.
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SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) provides the
legal authority for the promulgation of
emergency regulations under section
305(c).

Background

NMFS responded to the April 20,
2010, Deepwater Horizon MC252 oil
spill by closing a portion of the Gulf
EEZ to all fishing through an emergency
rule effective May 2, 2010 (75 FR 24822,
May 6, 2010). Oil continued to leak from
the Deepwater Horizon M(C252 site and
the spatial and temporal location of the
oil in the Gulf EEZ continued to change.
NMEFS revised the closed area in a
second emergency rule that became
effective May 7, 2010 (75 FR 26679, May
12, 2010). The dynamic situation
regarding the Deepwater Horizon
MC252 oil spill required a method to
respond rapidly to changing conditions.
Delaying the announcement of the new
fishery closed area could have led to the
possible harvest of adulterated seafood
products. Therefore, NMFS issued a
third emergency rule, effective May 11,
2010 (75 FR 27217, May 14, 2010), that
allowed NMFS to revise the closed area
as needed (on a daily or weekly basis)
and announce the revised closed area
via NOAA Weather Radio, Fishery
Bulletin, and NOAA Web site updates,
without the need to announce the new
closure boundary coordinates in the
Federal Register.

Closing and Reopening Areas Affected
by the Oil Spill

The third emergency rule also
identified a procedure for reopening
closed areas. Closed areas may be
reopened if NMFS has determined that
oil from the Deepwater Horizon MC252
oil spill has never been in those areas.
Closed areas may also be reopened if
NMFS has determined that fish and
other marine species within the closed
area meet Food and Drug
Administration (FDA) standards for
public health and wholesomeness. The
procedures did not address fishery
interactions with sub-surface oil, tar, or
oil byproducts.

The temporary emergency rule
published December 1, 2010 (75 FR
74648) revised the NMFS procedure by
allowing for timely adjustment of the
closed area of the Gulf as applied to
royal red shrimp fishing in response to
interactions of the Gulf shrimp fishery

with sub-surface oil, tar, or oil
byproducts. In the same temporary
emergency rule, NMFS closed a specific
area of the Gulf to royal red shrimp
fishing only, adjacent to the area
currently closed to all fishing in
response to an interaction by the Gulf
shrimp fishery, which occurred
approximately 22 miles (35 km) from
the Deepwater Horizon MC252 well
head, where a royal red shrimp trawl
vessel caught a large quantity of tar balls
in its trawl net. The area closed to royal
red shrimp fishing only included the
location where the interaction occurred,
the area where the majority of royal red
shrimp fishing effort occurred, and the
area where the majority of the in situ
burns occurred after the Deepwater
Horizon MC252 incident. The tar balls
found in the royal red shrimp trawl net
are believed to be the result of burn
residue from the in situ burns that
occurred in close proximity to the well
head. The temporary emergency rule
that published on December 1, 2010,
became effective on November 24, 2010
and expires on December 4, 2010.

Need for This Temporary Emergency
Rule

This temporary emergency rule
supersedes the temporary emergency
rule published December 1, 2010 (75 FR
74648). This rule restores the regulatory
text relating to the procedures for
implementing future fishery closures
related to the Deepwater Horizon
MC252 oil spill, promulgated through
rulemaking, published May 14, 2010 (75
Fr 27217). Through this temporary
emergency rule, NMFS is prohibiting
royal red shrimp fishing in the area of
the Gulf EEZ identified in the December
1, 2010 temporary emergency rule (also
found in the second table below), for 60
days. This is a precautionary action to
assure seafood safety and consumer
confidence in Gulf seafood while NMFS
further investigates the deepwater area
where the royal red shrimp component
of the Gulf shrimp fishery is
concentrated. Specifically, NMFS will
sample in and around the area of the
Gulf where the interaction occurred to
determine the extent of the tar balls.
NMFS is concerned about seafood
interactions with oil, tar, and oil
byproducts. The FDA considers seafood
that has interacted with oil, tar, or oil
byproducts to be adulterated. NMFS
will continue to analyze the tar balls
found in the area close to the well head

in an attempt to determine if they
originated from the Deepwater Horizon
MC252 incident.

NMEF'S is not aware of interactions of
any Gulf fishery, other than the royal
red shrimp component of the Gulf
shrimp fishery, with tar balls or other
sub-surface oil byproducts. The penaeid
(brown, white, and pink shrimp) shrimp
trawl component of the Gulf shrimp
fishery occurs in shallower waters
rather than in the vicinity of the in situ
burn sites. Other deepwater fishing
activities occur in the area, but bottom
trawling is not used in those fishing
activities. Trawls move across the
bottom, collecting shrimp and other
items. For this reason, tar balls and
other potential oil byproducts are likely
to be collected and intermingled with
the shrimp catch. Therefore, NMFS will
continue to sample the shrimp and
other seafood in and around the area
currently closed to royal red shrimp
fishing to ensure the seafood is not
adulterated.

The public may obtain the boundary
coordinates for the area closed to all
fishing by listening to NOAA Weather
Radio, visiting the Southeast Regional
Office Web site: http://
sero.nmfs.noaa.gov/, reading the e-
mailed or posted Fishery Bulletins,
reading a tweet that the closed area has
been revised, or by calling the
Deepwater Horizon MC252 oil spill
hotline number (1-800-627—6622) to
listen to a recorded message of the
updated boundary coordinates. To
improve public outreach, the fishery
bulletins and the recorded messages are
also available in Spanish and
Vietnamese.

The current area closed to all fishing
related to the Deepwater Horizon
MC252 oil spill, as of November 15,
2010, is bounded by rhumb lines
connecting, in order, the following
coordinates:

Point North lat. West long.
A 29°00" .....cccoeeee. 88°30".
B o 29°00" ....cceennne 88°00'.
C o 28°30" .....cccoeee. 88°00'.
Do 28°30" ....coeerennne 88°30".
A 29°00" .....cccoeeee. 88°30".

In addition to the area closed to all
fishing, the area closed to royal red
shrimp fishing only continues to be
bounded by rhumb lines connecting, in
order, the following coordinates:

Point

North lat.

West long.

29°30’
29°30’

LA State/EEZ boundary.
87°30".


http://sero.nmfs.noaa.gov/
http://sero.nmfs.noaa.gov/
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North lat.

West long.

From point G follow the state/EEZ boundary
back to point A.

29°00’
29°00’
28°30’
28°30’

87°30".
88°30".
88°30".
89°00".
89°00".

LA State/EEZ boundary.

This rule will remain in effect for 60
days.

Classification

This action is issued pursuant to
section 305(c) of the Magnuson-Stevens
Act, 16 U.S.C. 1855(c).

This rulemaking is a “significant
regulatory action” under section 3(f) of
Executive Order 12866. The Department
of Commerce has notified the Office of
Management and Budget Office of
Information and Regulatory Affairs
(OMB/OIRA) under section 6(a)(3)(D) of
the Executive Order, and OMB/OIRA
agrees, that NOAA is promulgating this
action in an emergency situation and
that normal Executive Order review is
not practicable at this time. For this
reason, OMB/OIRA has not reviewed
this notice under EO 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment. Prior notice and the
opportunity for public comment would
be impracticable and contrary to the
public interest, as delaying this action is
a seafood safety concern and could
result in compromised seafood products
reaching the public. This temporary
emergency rule prohibits royal red
shrimp fishing in the area of the Gulf
EEZ identified in a temporary
emergency rule published December 1,
2010 (75 FR 74648) and supersedes that
temporary emergency rule. NMFS will
continue to investigate the deepwater
area where the majority of the royal red
shrimp fishing effort occurs by sampling
the area for tar balls, to determine tar
ball distribution across the area and to
determine if the tar balls originated from
the Deepwater Horizon MC252 incident.
NMEFS is concerned that seafood may
have interacted with the tar balls. The
FDA considers such seafood to be
adulterated. This temporary emergency
rule is necessary to prevent the harvest
of adulterated seafood products.

For the reasons stated above, the AA
also finds good cause to waive the 30-
day delay in effective date of this rule
under 5 U.S.C 553(d)(3).

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553 or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. are inapplicable.

List of Subject in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: December 2, 2010.

Eric C. Schwaab,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

m For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.34, paragraph (w) is added
to read as follows:

§622.34 Gulf EEZ seasonal and/or area
closures.
* * * * *

(w) Gulf EEZ area closure related to
Deepwater Horizon oil spill. Effective
December 3, 2010, all fishing is
prohibited in the portion of the Gulf
EEZ identified in the map shown on the
NMFS Web site: http://sero.nmfs.noaa.
gov/deepwater horizon_oil spill.htm.
[FR Doc. 2010-30870 Filed 12—3-10; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 100622276—0569-02]
RIN 0648-AY98

Atlantic Highly Migratory Species;
2011 Commercial Fishing Season and
Adaptive Management Measures for
the Atlantic Shark Fishery

AGENCY: National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Final rule; fishing season
notification.

SUMMARY: This final rule establishes
opening dates and adjusts quotas for the
2011 fishing season for sandbar sharks,
non-sandbar large coastal sharks (LCS),
blacknose shark, non-blacknose small
coastal shark (SCS), blue sharks,
porbeagle sharks, and pelagic sharks
(other than porbeagle or blue sharks)
based on any over- and/or
underharvests experienced during the
2009 and 2010 Atlantic commercial
shark fishing seasons. NMFS is taking
this action to establish the 2011
adjusted fishing quotas and to open the
commercial fishing seasons for the
Atlantic sandbar shark, non-sandbar
LCS, blacknose shark, non-blacknose
SCS, and pelagic shark fisheries based
on over- and underharvests from the
2009 and 2010 fishing season. This
action is expected to affect commercial
shark fishermen in the Atlantic and Gulf
of Mexico regions. In addition to
establishing opening dates and adjusting
annual quotas, this final rule
implements adaptive management
measures, including flexible opening
dates for the fishing season, as well as
inseason adjustments to shark trip
limits, to provide flexibility in
management in the furtherance of
equitable fishing opportunities, to the
extent practicable, for commercial shark
fishermen in all regions and areas.
These actions are expected to affect
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commercial shark fishermen in the
Atlantic and Gulf of Mexico regions.
DATES: This final rule is effective
January 7, 2011. The 2011 Atlantic
commercial shark fishing season for the
shark research, non-blacknose SCS,
blacknose sharks, blue sharks, porbeagle
sharks, and pelagic sharks (other than
porbeagle and blue sharks) in the
northwestern Atlantic Ocean, including
the Gulf of Mexico and the Caribbean
Sea, will open on January 1, 2011. The
non-sandbar LCS in the Gulf of Mexico
region will open on March 1, 2011. The
non-sandbar LCS fishery in the Atlantic
region will open on July 15, 2011. Each
shark species/complex closes on
December 31, 2011, or when landings
reach, or are projected to reach, 80
percent of the respective quota,
whichever occurs first. The one
exception is blacknose sharks and non-
blacknose SCS fisheries, where both
fisheries close when landings of either
fishery reach 80 percent of the quota.
The 2011 Atlantic commercial shark
fishing season and quotas are provided
in Table 1 under SUPPLEMENTARY
INFORMATION.

ADDRESSES: Highly Migratory Species
Management Division, 1315 East-West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Karyl Brewster-Geisz or Guy DuBeck at
301-713-2347 or (fax) 301-713-1917, or
Jackie Wilson at 240-338-3936 or (fax)
404-806—-9188.

SUPPLEMENTARY INFORMATION:

Background

The Atlantic shark fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). The 2006 Consolidated Atlantic
Highly Migratory Species (HMS) Fishery
Management Plan (FMP) and its
amendments under the Magnuson-
Stevens Act are implemented by
regulations at 50 CFR part 635.

On September 20, 2010, NMFS
published a rule (75 FR 57240) that
proposed the 2011 opening dates of the
Atlantic commercial shark fisheries and
quotas based on shark landings
information as of July 31, 2010. The
proposed rule also considered two main
alternatives regarding management of
the shark fishery. One approach would
maintain the status quo approach to
establishing trip limits (33 non-sandbar
LCS/trip), as well as consider
alternatives to allow changes in shark
trip limits in order to extend fishing
opportunities year-round (alternative 1
and its sub-alternatives). The other
approach (alternative 2 and its sub-
alternatives) would allow flexibility in

the opening of the season for Atlantic
shark fisheries through the annual
specifications process and allow
inseason actions to adjust shark trip
limits in either region to provide
expanded fishing opportunities for
constituents across the fishery, as is the
intent of Amendment 2 to the 2006
Consolidated HMS FMP (Amendment 2)
(73 FR 35778, June 24, 2008, corrected
at 73 FR 40658, July 15, 2008). The
proposed rule contained details
regarding the alternatives considered
and a brief summary of the recent
management history. Those details are
not repeated here. Several comments
from the public were received on the
proposed rule. Those comments, along
with the Agency’s responses, are
provided below. As detailed more fully
in the Response to Comments section,
NMFS will open the non-sandbar LCS
fishery in the Gulf of Mexico region on
March 1, 2011. The other shark species/
complexes will open as proposed in the
September 20, 2010, rule with non-
sandbar LCS in the Atlantic region
opening on July 15, 2011, and all other
shark species/complexes opening on
January 1, 2011. This final rule serves as
notification of the 2011 opening dates of
the Atlantic commercial shark fisheries
and 2011 quotas, based on shark
landings updates as of October 31, 2010,
pursuant to 50 CFR 635.27(b)(1)(vii).
This action does not change the annual
base and adjusted annual base
commercial quotas for sandbar sharks,
non-sandbar LCS, blue sharks, porbeagle
sharks, and pelagic sharks (other than
porbeagle and blue sharks) as
established under Amendment 2 or the
commercial quotas established for non-
blacknose SCS and blacknose sharks
under Amendment 3 to the 2006
Consolidated HMS FMP (Amendment 3)
(75 FR 30484, June 1, 2010). Any such
changes would be performed through a
separate action. Rather, this action
adjusts the commercial quotas based on
over- and/or underharvests in 2009 and
2010.

Response to Comments

During the proposed rule stage, NMFS
received more than a dozen written
comments from fishermen, dealers, and
other interested parties. NMFS also
heard numerous comments from the
fishermen and dealers who attended the
four public hearings. A summary of the
comments received during the public
comment period for the September 20,
2010, proposed rule (75 FR 57240) is
shown below with NMFS’ responses.
All written comments can be found at
http://www.regulations.gov/ and by
searching for RIN 0648—AY98.

A. Season Opening Dates
1. Non-Sandbar LCS Comments

Comment 1: The flexibility measures
under sub-alternatives 2A and 2B,
which allow flexibility in the opening of
the season for Atlantic shark fisheries
and adjusting of shark trip limits, look
good in theory, but the fishery needs
certainties to make good business and
personal decisions.

Response: Under the preferred sub-
alternatives 2A and 2B, NMFS would
still conduct annual proposed and final
rulemaking to establish the quotas and
season opening dates. As part of this
rulemaking, interested parties could
provide comments and have notice of
the season opening dates, as is currently
the process. In addition, NMFS would
provide five days’ notice of changes in
shark trip limits, as is currently done
with the closing of a particular shark
fishery when 80 percent of a given quota
is harvested. Such a process would
provide the same amount of notice to
fishermen and associated shark
industries of changes in the fishery as is
currently provided. NMFS believes that
five days’ notice of changes provides
enough time for business decisions
while also providing NMFS with the
ability and flexibility to manage the
fishery, as appropriate.

Comment 2: NMFS does not need to
extend the shark fishing season year-
round since fishermen can catch other
fish species the rest of the year. The
economics should be considered in this
rule since it is more economically
beneficial to have a short season.

Response: NMFS acknowledges that
shorter seasons may result in some
reduced trip-related expenses. A shorter
season may result in less fuel
expenditures for travel, lower costs
associated with changing over gear
types, and reduced crew turnover. A
shorter season may reduce the at-sea
time associated with harvesting the
shark quota, and, therefore, provide
fishermen with more time to pursue
other fisheries. However, there are both
social and private costs potentially
associated with shorter seasons. Shorter
fishing seasons often result in derby-
style fishing conditions, which can
result in fishing under unsafe
conditions, such as poor weather and
long hours. Derby fishing can also result
in a market glut of fish during the early
part of a fishing season when there is
heavy fishing if there is insufficient
demand for the product during that
short period. Furthermore, when fishing
in other fisheries, such as snapper/
grouper or mackerel fisheries, fishermen
are likely to encounter sharks. If the
season for sharks is closed, those sharks
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caught as bycatch need to be discarded,
resulting in fishing inefficiencies and
increased mortality of sharks. Therefore,
NMFS prefers sub-alternatives 2A and
2B, which will provide the Agency with
the necessary flexibility to extend the
fishing season either by delaying the
opening of a shark fishery and/or
adjusting shark trip limits through
inseason actions to help reduce bycatch
and mortality of sharks.

In addition, NMFS could not identify
patterns in ex-vessel shark prices based
on season length, but rather, found
slighter higher prices for 2010 overall
compared to 2008 and 2009. NMFS
compared ex-vessel prices for non-
sandbar LCS for 2008 when the fishing
season was opened for almost six
months compared to 2009 and 2010
where the non-sandbar LCS fishery was
opened between 6 weeks to 22 weeks.
Ex-vessel prices for non-sandbar LCS in
2008 and 2009 were $0.45 per pound
each year. However, these prices were
slightly higher for 2010 at $0.60 per
pound. In addition, the sandbar shark
research fishery, which has been opened
for longer periods of time in 2008-2010,
had similar prices in 2008 and 2009
($0.35 and $0.40 per pound,
respectively) but had higher prices in
2010 at $0.70 per pound.

Atlantic Region

Comment 3: NMFS should open the
non-sandbar LCS fishery in the Atlantic
region in January with a trip limit of 33
sharks/trip, lower the trip limit to 0
sharks/trip when 40 percent of the quota
is achieved, and then raise the trip limit
back to 33 sharks/trip in July. This
approach would ensure available quota
for fishermen along the Atlantic coast.
However, if NMFS re-creates a bi-annual
season by lowering and raising the trip
limit, NMFS needs to ensure accurate
and timely reporting by dealers in order
to ensure that all fishermen along the
coast have equal opportunities to fish
the quota. Electronic reporting needs to
be implemented to stop delayed dealer
reporting of shark landings.

Response: NMFS considered such a
scenario of creating a bi-annual fishing
season for non-sandbar LCS by lowering
and raising non-sandbar LCS trip limits
to allow for a fishery at the beginning of
the year yet reserving quota for a fishery
later in the year when sharks migrate to
more northern Atlantic waters.
However, because of delays in dealer
reporting due to the current biweekly
reporting regime for shark dealers, and
due to delays in the receipt of State
landings data, NMFS is concerned that
sufficient amounts of the quota may not
be available for a fishery later in the
season under the scenario described in

Comment 3. Currently, dealers are
required to have landings reports from
the first through the 15th of each month
received by NMFS no later than the 25th
of the month. Landings reports from the
16th through the end of the month must
be received by NMFS no later than the
10th of the following month. Therefore,
dealer reports are delayed by two weeks,
making landings data at least 10 days
old by the time the Agency receives
HMS dealer reports. If the quota is being
harvested at a fast rate, then the Agency
may not be able to reduce trip limits fast
enough to ensure an adequate fishery
later in the season. NMFS is currently
working on an electronic dealer
reporting rulemaking, which will
require more timely dealer reporting
and support real-time quota monitoring.
Once this system is in place, NMFS
could consider managing the shark
season as described under Comment 3.

Comment 4: Some fishermen for the
Florida area and related industries do
not support the proposed July 15
opening for the non-sandbar LCS fishery
in the Atlantic region. The delay in 2010
did not provide an equal opportunity for
Florida fishermen to harvest the quota
because sharks are not available in
Florida waters in July and prices for
sharks are higher in the winter than the
summer. Because there are more shark
fishermen in Florida than in other
regions, NMFS should not give
preference to fishermen who fish further
north. However, other fishermen from
North Carolina and north support the
proposed July 15 opening because it
offers mid- and north Atlantic fishermen
an opportunity to harvest the quota.

Response: In 2008, 257,286 pounds
(Ib) dressed weight (dw) of non-sandbar
sharks were reported from July through
December on HMS dealer reports by
Federally permitted dealers from the
east coast of Florida. During the same
time period, 10,390 Ib dw of non-
sandbar LCS were reported by dealers
from North Carolina. In 2009, when the
fishery was opened during January
through July, 317,050 1b dw of non-
sandbar LCS were reported by Federal
dealers from the east coast of Florida
whereas 4,534 1b dw of non-sandbar
LCS were reported from dealers from
North Carolina. Thus, 2008 dealer
reports indicate that non-sandbar LCS
are present in waters off the east coast
of Florida during the July to December
timeframe. In addition, fishermen from
North Carolina landed less than half the
amount of non-sandbar LCS from
January through July in 2009 compared
to 2008 when the fishery was open later
in the year, and sharks migrated to more
northern Atlantic waters. Preliminary
data for 2010 from July through

September indicate a similar pattern to
that in 2008. Consistent with National
Standard 4, NMFS must not
discriminate between residents of
different States. NMFS must consider
fishing opportunities that are fair and
equitable to all fishermen. Opening the
non-sandbar LCS fishery later in the
year (i.e., July 15) would allow the
furtherance of equitable fishing
opportunities to all fishermen in the
Atlantic region; fishermen in the south
Atlantic and north Atlantic would all
have the ability to harvest a portion of
the non-sandbar LCS quota in the
Atlantic region with such an opening
date.

Finally, NMFS compared monthly ex-
vessel prices based on data provided on
HMS dealer reports for non-sandbar LCS
from 2008 through 2010 for dealers
reporting from the east coast of Florida.
Median ex-vessel prices per pound
ranged from $0.45-$0.75 in July through
September in 2008 and 2010 (the non-
sandbar LCS fishery was not open
during this time period in 2009). From
January through March, median ex-
vessel prices per pound ranged from
$0.45 to $0.50 and were similar, if not
slightly lower, than summer ex-vessel
prices for non-sandbar LCS. Thus,
NMFS did not find higher ex-vessel
prices for non-sandbar LCS during the
winter months, suggesting that a
summer/fall fishery for non-sandbar
LCS off the east coast of Florida could
generate as much revenue as a winter/
spring fishery.

Comment 5: North Carolina and
Florida traditional shark fisheries are
composed of different species. North
Carolina was mainly a sandbar shark
fishery while Florida was mainly a
blacktip shark fishery. NMFS should
manage the fishery based on the
traditional fisheries and not take away
the winter non-sandbar LCS fishery
from Florida fishermen.

Response: While average landing
reports from 2003 to 2007 indicate that
more blacktip sharks were reported, on
average, from the east coast of Florida
compared to North Carolina (263,405 1b
dw versus 14,878 1b dw of blacktip
sharks), dealers from the east coast of
Florida reported higher average landings
of sandbar sharks compared to dealers
in North Carolina (309,640 1b dw versus
232,132 1b dw of sandbar sharks). Thus,
the east coast of Florida had a
substantial traditional sandbar shark
fishery before the implementation of
Amendment 2 to the Consolidated HMS
FMP. In addition, blacktip sharks,
which are currently allowed to be
retained in the commercial fishery,
unlike sandbar sharks, are not as
prevalent in the beginning of the year
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off North Carolina based on HMS dealer
reports (142 1b dw of blacktip sharks
from January through March). This
information indicates a fishery for this
species later in the year is appropriate
to allow for a more equitable
opportunity for all fishermen in the
Atlantic region to harvest a portion of
the non-sandbar LCS quota, consistent
with National Standard 4.

Comment 6: Making Florida
fishermen fish for sharks in the summer
presents a safety-at-sea issue as it is
dangerous in the Florida summer heat to
have to process the sharks twice by
removing fins once the sharks are
offloaded and having to lift heavy
sharks that cannot be cut in half.

Response: NMFS disagrees that
opening the non-sandbar LCS fishery in
July in the Atlantic region presents a
safety-at-sea issue; NMFS has
considered National Standard 10,
regarding promoting the safety of
human life at sea, to the extent
practicable, when considering the
opening dates of the shark fishing
seasons. Regulations prohibiting shark
fishermen from being able to cut,
quarter, or fillet sharks while at sea have
been in effect since 1997. In addition,
landings information from HMS Dealer
Form reports indicate shark fishermen
have historically landed sharks in
Florida during July through September,
and the offloading of sharks with their
fins naturally attached has been in place
since the 2008 Amendment 2.
Therefore, having a summer non-
sandbar LCS fishery should not be a
change in current fishing practices or
present any new safety-at-sea concerns.
Additionally, in both 2008 and 2010,
the non-sandbar LCS summer fishery
has continued substantially into the fall
(until December 31 in 2008 and to date
in 2010). As such, opening the fishery
on July 15 provides shark fishermen
who do not want to fish in the heat of
the summer, or who fish for other
species in the summer, an opportunity
to fish during the cooler months.

Gulf of Mexico Region

Comment 7: Shark meat is easier to
sell in the Gulf of Mexico around the
religious holiday of Lent. Shark dealers
and fishermen in the Gulf of Mexico
supported sub-alternative 2A to allow
for flexibility in the opening of the
commercial fishing season so that the
opening dates could be around Lent
each year.

Response: Consistent with National
Standard 4, NMFS must not
discriminate between residents of
different States. NMFS must consider
fishing opportunities that are fair and
equitable to all fishermen. Therefore,

NMEF'S considered a season opening date
that would allow the furtherance of
equitable fishing opportunities, to the
extent practicable, for commercial shark
fishermen in all parts of the Gulf of
Mexico region. As such, based on
comments received from fishermen and
dealers in different areas of the Gulf of
Mexico requesting NMFS to open the
season at the beginning of the year, to
open the season around Lent, or to open
the season around the middle of March,
NMEFS is opening the non-sandbar LCS
on March 1, 2011. This opening should
also allow for shark product to be
available during Lent in 2011 as Lent
begins on March 9, 2011. This is a
change from the opening date in the
proposed rule for this action; however,
as explained in the responses to
Comment 8 below, NMFS believes such
an opening date would provide
fishermen in both the eastern and
western Gulf of Mexico the ability to
catch a portion of the non-sandbar LCS
shark quota during 2011.

Comment 8: Louisiana shark
fishermen and dealers are in favor of
opening the non-sandbar LCS fishery in
the Gulf of Mexico in January or
February of 2011. This would allow a
winter fishery when few other fisheries
are open at that time. Opening the
season during the cooler months would
be beneficial since ice is not used on
vessels in that area. NMFS should also
be consistent with Louisiana State
regulations and should not open the
season during the pupping season (April
through June of each year). Louisiana
State shark fishermen supported
opening the non-sandbar LCS fishery
the same time as it was opened in 2010
(i.e., early February) so that catch and
catch rates before and after the oil spill
can be compared to determine the
impact on the oil spill on shark
populations. There was also some
support from Louisiana State fishermen
to open the non-sandbar LCS fishery in
the Gulf of Mexico later in the year (i.e.,
July) when the flow of the Mississippi
river is lower and sharks are easier to
catch.

Response: Consistent with National
Standard 4, NMFS must not
discriminate between residents of
different States. NMFS must consider
fishing opportunities that are fair and
equitable to all fishermen. NMFS is
balancing comments received from all
fishermen and dealers in the Gulf of
Mexico region with regard to the
opening of the non-sandbar LCS fishery
in that region. Based on comments
received from fishermen and dealers
throughout the Gulf of Mexico, NMFS is
opening the non-sandbar LCS on March
1, 2011. This is a change from the

opening date in the proposed rule for
this action; however, NMFS believes
such an opening date would provide
fishermen in both the eastern and
western Gulf of Mexico the ability to
catch a portion of the non-sandbar LCS
shark quota during 2011. This would
open the fishery at the beginning of the
year when it is cooler (i.e., before the
summer months) and when other
fisheries may be closed. In addition,
based on how quickly the quota was
harvested in 2010 in the Gulf of Mexico
region, NMFS does not anticipate the
non-sandbar LCS quota lasting until the
end of the year, so an overlap with the
shark pupping season from April-June
during 2011 should not be substantial.
If any overlap does occur, since
Louisiana State waters are closed from
April to June of each year to protect
shark pupping, overall shark fishing
effort would be reduced. Additionally,
the Federal shark permit holders that
would be active during this time period
would be fishing in offshore waters and
not pupping areas. Thus, NMFS does
not anticipate any significant impacts to
shark populations due to fishing by
Federal shark fishermen during this
time. However, an opening date of
March 1, 2011, would most likely not
allow for a non-sandbar LCS fishery
later in the season in the Gulf of Mexico
region. NMFS could slow the fishery
down by reducing the trip limit;
however, while this action implements
the criteria and authority for NMFS to
make inseason changes to shark trip
limits, no changes to the actual trip
limits are being made at this time.
Additionally, until NMFS has real-time
reporting from shark dealers, NMFS is
concerned that due to the delay in
dealer reports, sufficient amounts of the
quota may not be available for a fishery
later in the season as explained in the
response to Comment 3 above.
Comment 9: Louisiana fishermen
questioned the need for equitable
opportunities to catch the quota.
Response: As explained above, in
accordance with National Standard 4,
NMFS must not discriminate between
residents of different States. NMFS must
consider fishing opportunities that are
fair and equitable to all fishermen.
Comment 10: Louisiana Department
of Wildlife and Fisheries indicated that
there were currently 600 State water
shark permits with approximately half
of those permits actively participating in
the shark fishery. These fishermen
derive a substantial amount of income
from shark fishing; however, the State
agency claimed that the proposed rule
did not consider the impacts to
Louisiana State fishermen, and stated
that NMFS should consider the impacts
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to Louisiana State fishermen when
establishing shark fishing regulations.

Response: NMFS disagrees that the
proposed rule did not consider impacts
to Louisiana State fishermen. In both the
proposed rule and this final rule, NMFS
analyzed alternatives to provide
equitable fishing opportunities to the
extent practicable for commercial shark
fishermen in all regions and areas.
NMFS has not been able to quantify
potential impacts to State fishermen
with regard to impacts of changing trip
limits as it has for Federal shark
fishermen due to the lack of Federal
logbooks from State fishermen and the
lack of a requirement for dealers to have
a Federal dealer permit and report
landings of State fishermen to NMFS.
However, NMFS held a public hearing
in Louisiana and has taken comments
from Louisiana shark fishermen into
consideration on the proposed rule and
draft Environmental Assessment (EA)
on the opening of the commercial shark
fishing seasons. In this rule, NMFS
balanced comments received from all
participants in the Gulf of Mexico
region with regard to the opening of the
non-sandbar LCS fishery in that region.
As explained in responses to Comments
7 and 8, NMFS believes an opening date
of March 1, 2011, would provide
fishermen in both the eastern and
western Gulf of Mexico the ability to
catch a portion of the non-sandbar LCS
shark quota during 2011. This change
also takes into consideration comments
from some Louisiana fishermen who
suggested the fishery open near the
religious holiday of Lent.

Comment 11: The quota would last
longer if NMFS opens the non-sandbar
LCS season in the Gulf of Mexico region
later in the year (such as March 1 or
March 15) because, if the season opens
in January, Louisiana vessels would
primarily target sharks because there are
no other open fisheries at that time.
However, NMFS should not open the
season too late in the year in the Gulf
of Mexico region as there are no sharks
in the Florida Keys in July, which is part
of the Gulf of Mexico region.

Response: NMFS is balancing
comments received from all fishermen
and dealers in the Gulf of Mexico region
with regard to the opening of the non-
sandbar LCS fishery in that region. In
Comment 8, constituents requested that
the non-sandbar LCS fishery open
around Lent (i.e., beginning March 9,
2011) when shark product was more
easily sold. Florida-based fishermen
wanted the non-sandbar LCS fishery to
open at the beginning to the middle of
March in the Gulf of Mexico region,
whereas Louisiana-based fishermen
wanted the non-sandbar LCS fishery to

open around January to February of
2011. Based on public comment, NMFS
is opening the non-sandbar LCS fishery
on March 1, 2011. This is a change from
the opening date in the proposed rule
for this action; however, NMFS believes
such an opening date would provide
fishermen in both the eastern and
western Gulf of Mexico the ability to
catch a portion of the non-sandbar LCS
shark quota during 2011. In addition,
NMFS has implemented criteria and
flexibility in opening the commercial
shark fisheries in the future (see
response to Comment 7 above).

Comment 12: Louisiana State
fishermen are illegally fishing for sharks
in Federal waters without a Federal
shark permit. Once this issue is
addressed, NMFS could extend the
season and allow for more of the Federal
quota to be caught by Federally-
permitted fishermen.

Response: Due to comments such as
these during the fishing season, NMFS
Office of Law Enforcement (OLE)
investigated the allegations and
intercepted one fisherman fishing
without a Federal shark permit fishing
in Federal waters in 2010. If suspected
illegal activities are observed in any
fishery and/or region, specific
information regarding such incidents
can be reported to NMFS OLE. Anyone
can report suspected illegal activities to
NMFS OLE by calling 1-800-853—-1964
or by contacting a local OLE Division
Office. The location of NMFS OLE
Division Offices can be found at
http://www.nmfs.noaa.gov/ole/
contacts.html.

2. SCS Comments

Comment 13: NMFS should not close
the SCS fishery when 80 percent of the
blacknose quota is caught. Blacknose
sharks are not caught in the north
Atlantic, and closing the entire SCS
fishery when the blacknose shark quota
reaches 80 percent could close down a
healthy Atlantic sharpnose shark fishery
that occurs year round in North
Carolina.

Response: In the final rule of
Amendment 3 to the 2006 Consolidated
HMS FMP (75 FR 30484, June 1, 2010),
NMEF'S established new blacknose shark
and non-blacknose SCS quotas and
established that both fisheries would
close when either quota reached, or was
projected to reach, 80 percent. This link
between quotas was implemented
because the status of the blacknose
shark stock is overfished with
overfishing occurring. Thus, given the
small blacknose quota, it is most likely
that the blacknose fishery would close
before the non-blacknose fishery.
However, blacknose sharks could suffer

additional mortality in non-blacknose
SCS fisheries as bycatch. Closing both
fisheries when either quota reached 80
percent helps ensure rebuilding of
blacknose sharks. In addition, this offers
an incentive to avoid blacknose sharks
and target non-blacknose SCS so that
the non-blacknose SCS fishery does not
close with quota still available. During
the proposed rule for Amendment 3,
fishermen noted that they could target
and avoid certain species of small
coastal sharks. In addition, unlike
blacknose sharks, any underharvest of
the non-blacknose SCS quota could be
added to the following year’s fishing
quota, since the stock status of
finetooth, Atlantic sharpnose, and
bonnethead sharks have all been
determined to be healthy. These
measures maximize the opportunity to
harvest the healthy non-blacknose SCS
while rebuilding and preventing
overfishing on the blacknose shark
stock.

B. Trip Limit Comments

Comment 14: NMFS should not lower
the trip limit to extend the season.
Anything less than 33 non-sandbar LCS
per trip would shut the fishery down
since it would not be profitable for
Federal fishermen.

Response: With the implementation of
Amendment 2, NMFS anticipated that
setting the trip limit at 33 non-sandbar
LCS would lead to non-sandbar LCS
being caught in an incidental manner in
other fisheries, as the reduced trip limit
would no longer provide an
economically viable targeted fishery for
non-sandbar LCS. However, an analysis
of logbook data indicates that the non-
sandbar LCS fishery has harvested, on
average, less than the 33 non-sandbar
LCS per trip limit. Specifically, the
Coastal Fisheries Logbook data indicate
that since the implementation of
Amendment 2, the overall average
number of non-sandbar LCS landed per
trip in the Gulf of Mexico and Atlantic
regions was 21 and 13, for 2008 and
2009, respectively. Additionally, NMFS
is aware that many shark fishermen
continue to fish directly for large coastal
sharks, particularly during times when
other fisheries are closed. Therefore, it
seems that targeted non-sandbar LCS
trips have been conducted at lower
harvest levels than the current trip limit.
In this final rule, NMFS is not changing
the trip limits. However, NMFS is
implementing criteria for trip limit
adjustments through inseason actions to
provide fishermen more equitable
access to the relevant shark resource
throughout their appropriate region.

Comment 15: Federal fishermen are
concerned that the trip limit reduction
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would not stop the Louisiana State
fishermen from continuing to harvest a
large proportion of the Gulf of Mexico
quota.

Response: On March 17, 2010 (75 FR
12700), after 42 days of fishing, NMFS
closed the commercial non-sandbar LCS
fishery in the Gulf of Mexico region.
Inclement weather during this time
period limited access to non-sandbar
LCS by vessels fishing out of some areas
of Florida, and allowed vessels from
Louisiana, which were not as restrained
by weather conditions, to continue to
catch a majority of the non-sandbar LCS
quota. In this final rule, NMFS
implements regulations and criteria to
lower and raise shark trip limits and
allow fishermen more equitable access
to the relevant shark resource
throughout their appropriate region.
Such flexibility should provide NMFS
the opportunity to allow fishermen
more equitable access to the relevant
shark resource throughout their
appropriate region by slowing a fishery
down, as needed, if the quota is being
harvested too quickly. However, NMFS
is not implementing any changes in the
shark trip limits at this time based on
public comment. NMFS is also
implementing regulations and criteria to
allow flexibility in the opening dates of
the commercial Atlantic shark fishing
seasons in the future. Currently, NMFS
will open the 2011 Gulf of Mexico non-
sandbar LCS fishery on March 1, 2011.
NMEFS anticipates that delaying the
2011 season opening until March 1,
2011, balances comments NMFS heard
from constituents throughout the Gulf of
Mexico region and would provide
fishermen in both the eastern and
western Gulf of Mexico the ability to
catch a portion of the non-sandbar LCS
shark quota during 2011.

Comment 16: Extending the quota
year-round would require NMFS to
reduce the number of participants in the
Atlantic shark fisheries. Changing the
trip limits or opening dates would not
change this.

Response: As described above in
response to Comment 15, at this time,
the data do not provide enough
information for NMFS to determine
what trip limit would allow for a year-
round fishery. However, in this rule,
NMFS is implementing regulations and
criteria to provide the flexibility to
change to the opening date of the shark
fisheries, as well as lower and raise
shark trip limits, as necessary. Although
no changes to shark trip limits are being
implemented at this time, NMFS
believes that the combination of these
two regulations should provide
fishermen with more equitable access to
the relevant shark resource throughout

their appropriate region, even if they do
not result in a year-round fishery. NMFS
is also requesting comments on an
advance notice of proposed rulemaking
(ANPR) that looks at different visions
for the future of the shark fishery and
potential short- and long-term changes
to the regulations (September 20, 2010,
75 FR 57235). This ANPR could result
in a rulemaking that considers, among
other things, the number of participants
in the fishery, appropriate trip limits,
and the length of the fishing seasons.

C. General Comments

Comment 17: NMFS should
implement certain fishing days for
sharks—such as Mondays, Wednesdays,
and Fridays—in order to lengthen the
fishing season, similar to what was done
in the Atlantic bluefin tuna fishery.

Response: NMFS is aware of the
problems being faced by the non-
sandbar LCS fishery, which include
short fishing seasons. To address some
of these problems, on September 20,
2010, NMFS published an ANPR (75 FR
57235) to initiate broad public
participation in considering potential
short- and long-term changes to the
regulations governing the U.S. Atlantic
shark fishery. This ANPR requests
comments and potential solutions
regarding ongoing issues currently
affecting management of the shark
fishery, including commercial landings
that exceed the quotas, declining
numbers of fishing permits since limited
access was implemented, complex
regulations, “derby” fishing conditions
due to small quotas, and short seasons.
Implementing certain fishing days to
lengthen the shark fishing season could
be one of the mechanisms considered in
any rulemaking resulting from this
ANPR. Comments on the ANPR will be
accepted through January 14, 2010.

Comment 18: In 2009, the non-
sandbar LCS fishery in the Gulf of
Mexico was closed before the quota was
reached without applying any
underharvest, but NMFS is planning to
take away overharvest in 2010. All of
the quota underharvest and overharvest
should be equally applied.

Response: The stock status for the
non-sandbar LCS fishery is currently
unknown. Under the regulations
implemented in Amendment 2, NMFS
does not transfer underharvest to the
next fishing year for species whose
stock status is unknown, overfished, or
if overfishing is occurring. Not applying
underharvest increases the likelihood
that these stocks rebuild in a timely
manner. However, NMFS transfers
underharvest up to 50 percent of the
base quota to the next fishing year for
species whose stock status is not

unknown, not overfished, or overfishing
is not occurring. In addition, NMFS
subtracts overharvests from the next
fishing year for all species/complexes in
order to ensure rebuilding plans are
being met and fisheries remain
sustainable.

Comment 19: NMFS should stop all
shark fishing.

Response: This comment is outside
the scope of this rulemaking. The
purpose of this rulemaking is to adjust
quotas based on over- and
underharvests from the previous year
and opening dates for the 2011 shark
season. These quotas were established
to rebuild overfished stocks, prevent
overfishing, and obtain optimum yield
and were based on the best available
science, per the requirements of the
Magnuson-Stevens Act. The final rule
and accompanying documents do not
reanalyze the overall management
measures for sharks, which was done in
Amendment 2 and Amendment 3, and
is being reviewed again through the
ANPR process described above.

Comment 20: NMFS needs to consider
a balance between the interests of
Florida and North Carolina along with
the rest of the Atlantic States. NMFS
should consider a north and south
Atlantic region and/or bi-annual
seasons.

Response: NMFS implemented one
fishing season and separate regions for
the non-sandbar LCS fishery in the Gulf
of Mexico and Atlantic in Amendment
2. The Agency preferred measures
consistent with the 2006 LCS stock
assessment by maintaining two regions:
A Gulf of Mexico and Atlantic region.
Maintaining two regions has several
advantages, including: It adheres to the
stock assessment for blacktip sharks,
which assessed this species separately
in the Gulf of Mexico and Atlantic; it
accounts for overharvests that occur in
the Gulf of Mexico and Atlantic more
equitably; it allows for unique quotas to
be implemented in each region that
account for different species
composition in each region; and,
maintains the flexibility to implement
unique regulations in the Gulf of Mexico
and Atlantic Ocean.

The shark fishery has traditionally
been managed on a calendar year, and
NMEFS prefers to maintain this practice.
As implemented in Amendment 2,
NMFS has one shark fishing season,
starting January 1 of each year. Opening
on this date is more likely to overlap
with open seasons for other BLL and
gillnet fisheries and provide for
fishermen a full calendar year to harvest
available quota. Nonetheless, NMFS is
reviewing different visions for the future
of the shark fishery through an ANPR



76308

Federal Register/Vol. 75, No. 235/ Wednesday, December 8, 2010/Rules and Regulations

process (see the response to comment
18). Changing regional boundaries could
be one of the mechanisms considered in
any rulemaking resulting from this
ANPR.

Comment 21: Non-sandbar LCS quota
from the shark research fishery should
be given to the Gulf of Mexico region.

Response: Consistent with
Amendment 2, underharvest of the
shark research non-sandbar LCS fishery
quota is not transferable to the Gulf of
Mexico region. NMFS established a
separate non-sandbar LCS and sandbar
shark quota in the sandbar shark
research fishery under Amendment 2.
The sandbar shark research fishery
allows for the collection of fishery-
dependent data for future stock
assessments while also allowing NMFS
and commercial fishermen to conduct
cooperative research to meet the shark
research objectives for the Agency. The
shark research fishery maintains time
series data for stock assessments. The
separate quotas allow each fishery to
continue even if the non-sandbar LCS
quota outside the research fishery is
fulfilled. The research fishery itself
continues until both the sandbar and
non-sandbar LCS landings reach 80
percent of the quotas established for the
research fishery (i.e., if the non-sandbar
LCS landings within the research
fishery reached 80 percent of the quota,
non-sandbar LCS retention in the
research fishery ends, but sandbar
sharks continue to be retained until that
sandbar shark landings reached 80
percent of the sandbar quota).
Transferring quota from the research
fishery to the non-research shark
fisheries could undermine the research
objectives and the reason for the
research fishery.

Comment 22: NMFS needs to increase
both the quota and trip limit.

Response: NMFS implemented the
current quotas and trip limits based on
the latest NMFS-conducted stock
assessments for blacknose, blacktip,
dusky, and sandbar sharks, and the LCS
complex, which represent the best
available science by independent peer
reviewers. The current quota and trip
limits are consistent with rebuilding
targets established in the latest shark
stock assessments. Any changes in
quotas would be based on new, future
stock assessments. Implementing sub-
alternative 2B would allow NMFS to
adjust the trip limits (0—33 sharks per
trip) via inseason actions based on
certain criteria and process. This
alternative anticipates that the quotas
for some fisheries, such as the non-
sandbar LCS fisheries, would not last
the entire fishing year and builds in
flexibility to try to extend the

availability of the quota. The goal of the
alternative is to lengthen the season to
provide, to the extent practicable,
furtherance of equitable fishing
opportunities for commercial shark
fishermen in all regions and areas while
also considering the ecological needs of
the different species. Recently, NMFS
announced an ANPR (75 FR 57235,
September 20, 2010) to gather public
participation in considering potential
short- and long-term changes to the
regulations governing the U.S. Atlantic
shark fishery. One such change could be
to increasing the trip limits.

Comment 23: Fishermen fishing in the
mid-Atlantic closed area cannot keep
spinner or silky sharks caught on
pelagic longline (PLL) gear due to the
indicator species list in the regulations.
The indicator species list needs to be re-
visited.

Response: The purpose of this
rulemaking is to adjust quotas and
opening dates for the 2011 shark season.
The final rule is not reanalyzing the
overall management measures in the
2006 Consolidated HMS FMP. In the
2006 Consolidated HMS FMP, NMFS
establish a 5 percent limit (by weight)
on the allowable amount of pelagic
“indicator” species that bottom longline
vessels may possess or land from PLL
closed areas, and establish a 5 percent
limit (by weight) on the allowable
amount of “indicator” demersal species
that PLL vessels may possess or land
from BLL closed areas (as measured
relative to the total weight of all
“indicator” species). The establishment
of quantifiable species-based criteria to
differentiate between PLL and BLL
fishing gear in closed areas should help
to eliminate ambiguities, because PLL
gear would logically be expected to
capture pelagic species and vice-versa.
The indicator species list improves the
monitoring and effectiveness of, and
compliance with, HMS closed areas.
Recently, NMFS initiated an ANPR (75
FR 57235, September 20, 2010), to
gather public participation in
considering potential short- and long-
term changes to the regulations
governing the U.S. Atlantic shark
fishery. This comment can be addressed
during the ANPR.

Changes From the Proposed Rule

NMFS made several changes to the
proposed rule as described below.

1. NMFS changed the opening date of
the non-sandbar LCS fishery in the Gulf
of Mexico in the final rule from on or
about January 1 to March 1, 2010. This
change is being made to address public
comment and in accordance with the
criteria and process being finalized in
this rule under sub-alternative 2A.

Specifically, in the proposed rule,
NMFS proposed to open the non-
sandbar LCS in the Gulf of Mexico
region on the effective date of the final
rule. As described in the response to
comments above, NMFS received many
public comments from fishermen and
dealers regarding a change in the
opening date for the Gulf of Mexico
non-sandbar LCS fishery. These
comments suggested changing the
opening date to around the religious
holiday of Lent (i.e., beginning March 9,
2011) when shark products are said to
be more marketable, in the beginning to
the middle of March of 2011 to have a
more equitable opportunity to harvest
the non-sandbar LCS quota, and around
the same time as it did in 2010 (i.e.,
February). After reviewing these
comments and the criteria being
finalized in this rule under sub-
alternative 2A, NMFS decided to delay
the opening of the non-sandbar LCS
fishery in the Gulf of Mexico region
until March 1, 2011. Delaying the
opening of the non-sandbar LCS fishery
in the Gulf of Mexico region balances
the comments received from all
constituents in the Gulf of Mexico
region and should provide further
equitable shark fishing opportunities to
all participants in the Gulf of Mexico
region, consistent with National
Standard 4.

2. NMFS made changes in the final
quotas of the Gulf of Mexico non-
sandbar LCS, non-blacknose SCS, and
porbeagle shark fisheries based on
landings updates through October 31,
2010. At the time the proposed rule
published, shark landings updates
(through July 31, 2010) indicated that
the commercial Gulf of Mexico non-
sandbar LCS quota had been exceeded
by 17.4 metric tons (mt) dw during the
2010 commercial shark fishing season.
Since then, additional landings have
been reported, which have the effect of
reducing the final quota by a total of
38.6 mt dw. Also, landing reports
indicated that, in 2010, the non-
blacknose SCS fishery was
underharvested by 92.9 mt dw and the
porbeagle shark fishery was
overharvested by 0.1 mt dw.

3. NMFS changed the names of the
sub-alternative 1B (establish a new non-
sandbar LCS trip limit that would
extend the fishing season in the Gulf of
Mexico region) and sub-alternative 1C
(establish a new non-sandbar LCS trip
limit that would extend the fishing
season in the Atlantic region) to better
describe the original intent of the
alternative. Also, NMFS clarified that
the changes to the trip limit would
occur at the beginning of the fishing
season, and would remain static for the
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remainder of that season, to help ensure
quotas last the whole year.

2011 Annual Quotas

This final rule adjusts the commercial
quotas due to over- and/or
underharvests in 2009 and 2010. The
2011 annual quotas by species and

species group are summarized in Table
1. All dealer reports that are received by
NMFS after October 31, 2010, will be
used to adjust the 2012 quotas, as
appropriate.

TABLE 1—2011 ANNUAL QUOTAS AND OPENING DATES FOR THE ATLANTIC SHARK FISHERIES
[All quotas and landings are dressed weight (dw), in metric tons (mt), unless specified otherwise]

Preliminar 2011 Base :
Species group Region 201gug?;ual 20i1n0 Ia1nd¥ Snvgé?ﬁx:st/t annual 2011 Quota Seasc&r;tcérs)enmg
gs quota
(A) (B) (©) (D) (D+C)
Non-Sandbar Large Coast- | Gulf of Mex- | 390.5 4291 —38.6 390.5 351.9 March 1, 2011.
al Sharks. ico. (860,896 Ib (946,052 Ib (—85,156 (860,896 Ib (775,740 Ib
dw). dw). b dw). dw). dw).
Atlantic ........ 169.7 142 (312,952 | .coooiiiiiieeen, 187.8 190.48 July 15, 2011.
(374,121 Ib Ib dw). (414,024 Ib (419,756 Ib
dw). dw). dw).
Non-Sandbar LCS Re- No Regional | 37.5 (82,673 | 33.3 (73,471 | ..ocoiiivvieennen. 37.5 (82,673 | 37.5 (82,673 | January 1, 2011.
search Quota. Quotas. Ib dw). b dw). Ib dw). b dw).
Sandbar Research Quota .. | ...ccccvveeiinne 87.9 53.8 | s 87.9 87.9
(193,784 Ib (118,599 Ib (193,784 Ib (193,784 Ib
dw). dw). dw). dw).
Non-Blacknose Small | ... 221.6 128.7 92.9 221.6 314.4
Coastal Sharks. (488,539 Ib (283,821 Ib (204,718 Ib (488,539 Ib (693,257 Ib
dw). dw). dw). dw). dw).
Blacknose Sharks .........c... | oo 19.9 (43,872 | 145 (31,981 | .crviivrieenne 19.9 (43,872 | 19.9 (43,872
Ib dw). Ib dw). Ib dw). Ib dw).
Blue Sharks ......cccoovvevine | vovereeiereees 273 (601,856 | 3.5 (7,700 Ib | .coovveeiens 273 (601,856 | 273 (601,856
Ib dw). dw). Ib dw). Ib dw).
Porbeagle Sharks ........ccc.cc. | wovriieiiniens 1.5(3,3071b | 1.6(3,576b | —0.1(—269 | 1.7 (3,7481b | 1.6 (3,4791b
dw). dw). Ib dw). dw). dw).
Pelagic Sharks Other Than | No Regional | 488 116.5 | e 488 488 January 1, 2011.
Porbeagle or Blue. Quotas. (1,075,856 (256,800 Ib (1,075,856 (1,075,856
b dw). dw). b dw). b dw).

1Landings are from January 1, 2010, until October 31, 2010, and are subject to change.
22010 annual base quotas for sandbar and non-sandbar LCS are the annual adjusted base quotas that are effective from July 24, 2008, until
December 31, 2012 (50 CFR 635.27(b)(1)(iii) and (iv)).
3NMFS intends to adjust the 2011 quota for Atlantic non-sandbar LCS to account for the 2.6 mt dw that was over estimated in the landings re-
port in 2010 after the final rule establishing the 2010 quota published.

1. 2011 Quotas for Non-Sandbar LCS
and Sandbar Sharks Within the Shark
Research Fishery

Since no overharvests of the non-
sandbar LCS and sandbar shark quotas
within the shark research fishery
occurred during the 2010 fishing year,
pursuant to § 635.27(b)(1)(iii), the 2011
adjusted base annual quotas within the
shark research fishery will be 37.5 mt
dw (82,673 1b dw) for non-sandbar LCS
and 87.9 mt dw (193,784 1b dw) for
sandbar sharks.

2. 2011 Quotas for the Non-Sandbar
LCS in the Gulf of Mexico Region

Since an overharvest of 38.6 mt dw
for the non-sandbar LCS quota for the
Gulf of Mexico region occurred during
the 2010 fishing year, pursuant to
§635.27(b)(1)(1)(A), the 2011 adjusted
base annual quota for non-sandbar LCS
in the Gulf of Mexico region will be
351.9 mt dw (775,740 1b dw).

3. 2011 Quotas for the Non-Sandbar
LCS in the Atlantic Region

The 2011 annual quota for non-

sandbar LCS in the Atlantic region is

190.4 mt dw (419,756 1b dw). In the

2009 overestimated landings = 190.4 mt
dw 2011 adjusted annual quota).

4. 2011 Quotas for SCS and Pelagic

Sharks

Since no overharvests of blue sharks

final rule establishing the 2010 quotas
(75 FR 250, January 5, 2010), NMFS
accounted for an overharvest of non-
sandbar LCS of 18.1 mt dw (39,903 1b
dw) using data that were reported as of
October 31, 2009. Between that date and
December 31, 2009, the reported
landings dropped by 2.6 mt dw. This
decline is due to normal quality control
procedures that occur when updated
data are supplied. As such, in
accordance with §635.27(b)(1)(i), the
amount that was deducted from the
2010 annual quota, based on
preliminary numbers that were later
corrected, will be added to the 2011
non-sandbar LCS quota in the Atlantic
region. Thus, the 2011 annual
commercial non-sandbar LCS quota will
be 190.4 mt dw (419,756 1b dw) (187.8
mt dw annual base quota + 2.6 mt dw

and pelagic sharks other than porbeagle
or blue sharks occurred during the 2010
fishing year, pursuant to
§635.27(b)(1)(v), the 2010 annual base
quotas for blue sharks and pelagic
sharks other than porbeagle or blue
sharks will be 273 mt dw (601,856 1b
dw) and 488 mt dw (1,075,856 1b dw),
respectively. NMFS does not apply
underharvest to any of the pelagic
sharks.

Since the 2010 underharvest of the
non-blacknose SCS complex was 92.9
mt dw, pursuant to § 635.27(b)(1)(i)(B),
that amount will be applied to the 2011
quota. The 2011 adjusted base annual
quota for non-blacknose SCS will be
314.4 mt dw (693,257 b dw).

Since an overharvest of 0.1 mt dw for
the porbeagle shark quota occurred
during the 2010 fishing year, pursuant
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to §635.27(b)(1)(i)(A), the 2011 adjusted
base annual quota for porbeagle sharks
will be 1.6 mt dw (3,479 1b dw).

Fishing Season Notification for the 2010
Atlantic Commercial Shark Fishing
Season

Based on the criteria and processes
described in sub-alternative 2A in the
final EA and public comment, the 2011
Atlantic commercial shark fishing
season for the shark research, non-
blacknose SCS, blacknose sharks, blue
sharks, porbeagle sharks, and pelagic
sharks (other than porbeagle and blue
sharks) in the northwestern Atlantic
Ocean, including the Gulf of Mexico
and the Caribbean Sea, will open on
January 1, 2011. The non-sandbar LCS
in the Gulf of Mexico region will open
on March 1, 2010. The non-sandbar LCS
fishery in the Atlantic region will open
on July 15, 2010.

All of the shark fisheries will remain
open until December 31, 2011, unless
NMFS determines that the fishing
season landings for sandbar shark, non-
sandbar LCS, blacknose, non-blacknose
SCS, blue sharks, porbeagle sharks, or
pelagic sharks (other than porbeagle or
blue sharks) has reached, or is projected
to reach, 80 percent of the available
quota. At that time, consistent with 50
CFR 635.27(b)(1), NMFS will file for
publication with the Office of the
Federal Register a notice of closure for
that shark species group and/or region
that will be effective no fewer than 5
days from the date of filing. From the
effective date and time of the closure
until NMFS announces, via a notice in
the Federal Register, that additional
quota, if any, is available, the fishery for
the shark species group and, for non-
sandbar LCS, region will remain closed,
even across fishing years, consistent
with 50 CFR 635.28(b)(2). As a
reminder, the blacknose and non-
blacknose SCS fisheries will close
together when landings reach 80 percent
of either quota.

Classification

NMEF'S has determined that this action
is consistent with the Magnuson-
Stevens Act, including the national
standards, and other applicable law.

Pursuant to 5 U.S.C. 553(d)(3), the
Assistant Administrator (AA) for
Fisheries has determined that there is
good cause to waive the 30-day delay in
effective date for the pelagic shark,
shark research, blacknose shark, and
non-blacknose small coastal shark
fisheries as such a delay would be
contrary to the public interest.
Providing a 30-day delay in
effectiveness for the opening of the
pelagic shark, shark research, blacknose

shark, and non-blacknose small coastal
shark fisheries would be contrary to the
public interest due to the negative
economic impact on fisherman and on
the fishery resource, and the diminished
opportunity for collection of scientific
data needed to manage the fisheries.
Allowing for a delay in the
effectiveness of this rule, which would
result in the closure of the pelagic shark
fishery from January 1, 2011, until the
effective date of this rule, could be
detrimental to the management of these
species because it may lead to the
discard of any sharks caught by this
fishery. In addition, discarding sharks
could result in lost ex-vessel revenue for
fishermen. In the case of the pelagic
shark fishery (which includes blue,
shortfin mako, porbeagle, common
thresher, and oceanic whitetip sharks),
this fishery is conducted as a bycatch
fishery by those fishermen targeting
other species such as swordfish,
yellowfin tuna, and bigeye tuna. This
incidental fishery continues throughout
the year with no closure date
anticipated in the FMP. If the provisions
in this rule are not made effective on
January, 1, 2011, there would be a break
in the continuity of this fishery, which
would force the fishermen to discard,
dead or alive, any pelagic sharks that are
caught. Such discards would not be
counted against the commercial quota,
which could negatively affect certain
species such as porbeagle sharks, which
has a limited quota and is closely
monitored to ensure it is not exceeded.
Under the rebuilding plan for porbeagle
sharks, NMFS established a total
allowable catch (TAC) of 11.3 mt dw
based on current commercial landings
of 1.7 mt dw, current commercial
discards of 9.5 mt dw, and current
recreational landings of 0.1 mt dw. As
described in previous documents,
estimating dead discards accurately is
more difficult than accounting for
landings. Landing fish, rather than
discarding them dead, helps NMFS
monitor the TAC properly in order to
rebuild the porbeagle shark. Opening
the fishery would ensure that any
mortality associated with landings
would be counted against the quota.
Regarding the shark research fishery,
NMFS selects a small number of
fishermen to participate in the shark
research fishery each year for the
purpose of providing NMFS biological
and catch data to better manage the
Atlantic shark fisheries. All the trips
and catches in this fishery are
monitored with 100 percent observer
coverage. Specifically, the shark
research fishery allows for the collection
of fishery-dependent data for future
stock assessments, including specific

biological and other data that are
priorities for improving future stock
assessments, and allows NMFS and
commercial fishermen to conduct
cooperative research to meet the shark
research objectives for NMFS. Some of
the shark research objectives include
collecting reproductive and age data,
monitoring size distribution, and
tagging studies. The information
collected in early January could be used
for future stock assessments. Delaying
the opening of the shark research fishery
would not allow NMFS the ability to
maintain the time-series of abundance
for shark species or collect vital
biological and regional data. Preventing
NMEFS from conducting the necessary
research trips could hinder the
collection of scientific data and limit the
ability of NMFS to manage the shark
fisheries, which would be contrary to
the public good.

Regarding the blacknose shark and
non-blacknose SCS fisheries, these
fisheries have both a directed
component, where fishermen target
SCS, and an incidental component,
where the fish are caught and—when
the fishery is open—landed by
fishermen targeting other species such
as Spanish mackerel and bluefish. The
incidental fishery catches SCS
throughout the year. Delaying this
action to allow for a 30-day delay in
effectiveness would force all fishermen
to discard, dead or alive, any SCS that
are caught before this rule becomes
effective. Such discards would not be
counted against the commercial quota.
Opening the fishery on January 1, 2011,
would ensure that any mortality
associated with landings would be
counted against the quota. If these SCS
fisheries did not open until the effective
date of this rule, which is expected to
be after January 1, 2011, the closure of
the blacknose shark and non-blacknose
SCS fisheries would occur during the
time period when SCS fishermen
typically fish for SCS species, and
therefore, fishermen would experience
negative economic impacts that would
continue until the fisheries are opened.
Additionally, fishermen who catch SCS
incidental to their target catch would
also experience negative economic
impacts. For these reasons, the AA finds
good cause to waive the 30-day delay in
effectiveness.

NMFS prepared a final EA for this
rule that discusses the impact on the
human environment as a result of this
rule. In this final action, NMFS is
adding flexibility to shark management
measures by establishing criteria that
would allow for delays to the opening
date of the different shark species/
complex fisheries each year as well as
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allow for inseason adjustments to the
shark trip limits, as appropriate, to
extend the fishing season, as necessary.
These measures are consistent with
National Standard 4, which NMFS must
not discriminate between residents of
different States. Also, NMFS must
consider fishing opportunities that are
fair and equitable to all fishermen. A
copy of the EA is available from NMFS
(see ADDRESSES).

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

In compliance with section 604 of the
Regulatory Flexibility Act (RFA), NMFS
has prepared a Final Regulatory
Flexibility Analysis (FRFA) for this final
rule, which analyzed the impacts of
adding flexibility to shark management
measures and adjustments to the non-
sandbar LCS, non-blacknose SCS, and
porbeagle quotas based on over- and/or
underharvests from the previous fishing
season. The FRFA analyzes the
anticipated economic impacts of the
final actions and any significant
economic impacts on small entities. A
summary of the FRFA is below. The full
FRFA and analysis of social and
economic impacts are available from
NMFS (see ADDRESSES).

In compliance with section 604(a)(1)
of the Regulatory Flexibility Act, the
purpose of this final rulemaking is,
consistent with the Magnuson-Stevens
Act, to adjust the 2011 proposed quotas
for non-sandbar LCS, sandbar sharks,
non-blacknose SCS, blacknose sharks,
blue sharks, porbeagle sharks, and
pelagic sharks (other than porbeagle or
blue sharks) based on over- and/or
underharvests from the previous fishing
year. These adjustments are being
implemented according to the
regulations implemented for the 2006
Consolidated HMS FMP and its
Amendments. Thus, NMFS would
expect few, if any, economic impacts to
fishermen other than those already
analyzed in the 2006 Consolidated HMS
FMP and its amendments. An additional
purpose is to provide flexibility in the
regulations to allow for a delay in the
opening of the fishing season, and allow
inseason adjustments in the trip limits
to slow the fishery down during the
season, as necessary. This flexibility is
intended to provide, to the extent
practicable, equitable opportunities
across the fishing management region
while also considering the ecological
needs of the different species. While
there are some direct negative economic
impacts associated with the measures,
NMFS is delaying the 2011 non-sandbar
LCS shark fishery season in the Gulf of
Mexico and Atlantic regions to allow for
a more equitable distribution of the

available quotas among constituents. A
delay in the opening of the season in the
Gulf of Mexico region until March 1,
2011, could potentially result in minor
economic impacts to fishermen who
would have to fish in other fisheries to
make up for lost non-sandbar LCS
revenues during January and February,
while shark dealers and other entities
that deal with shark products would
experience minor economic impacts as
they may have to diversify during the
beginning of the season. A delay in the
opening of the season in the Atlantic
region until July 15, 2011, would
potentially result in minor economic
impacts to shark fishermen who would
have fished earlier in the season, such
as in the southeast Atlantic where
sharks are available early in the fishing
season. These shark fishermen would be
able to fish for sharks later in the season
when the sharks migrate south for the
winter.

Section 604(a)(2) of the Regulatory
Flexibility Act requires NMFS to
summarize significant issues raised by
the public in response to the Initial
Regulatory Flexibility Analysis (IRFA), a
summary of NMFS’ assessment of such
issues, and a statement of any changes
made as a result of the comments. The
IRFA was done as part of the draft EA
for the 2011 Atlantic Commercial Shark
Season Specifications and was
summarized in the proposed rule.
NMEFS did not receive any comments
specific to the IRFA. However, NMFS
did receive comments related to the
overall economic impacts of the
proposed rule. Those comments and
NMFS’ responses to them are mentioned
above in the preamble for this rule.
Almost all of the comments and
responses relate to the comments in 1,
2,4,7,8,10, and 14.

Section 604(a)(3) requires Federal
agencies to provide an estimate of the
number of small entities to which the
rule would apply. NMFS considers all
HMS permit holders to be small entities
because they either had gross receipts
less than $3.5 million for fish-
harvesting, gross receipts less than $6.0
million for charter/party boats, or 100 or
fewer employees for wholesale dealers.
These are the Small Business
Administration (SBA) size standards for
defining a small versus large business
entity in this industry.

The commercial shark fishery is
comprised of fishermen who hold a
shark directed or incidental limited
access permit (LAP) and the related
industries including processors, bait
houses, and equipment suppliers, all of
which NMFS considers to be small
entities according to the size standards
set by the SBA. As of November 2009,

there were a total of 503 commercial
permit holders in the Atlantic shark
fishery (221 directed and 282 incidental
permits). On average, between 2008 and
2009, approximately 47 vessels with
directed shark permits and 15 vessels
with incidental shark permits had non-
sandbar LCS landings. There were also
a total of 105 Atlantic shark dealer
permit holders as of November 2009.
These active fishing vessels, in addition
to State-owned fishing vessels, and
shark dealers would be the small
entities to which the final rule would
apply. A more detailed description of
the fisheries affected the categories and
number of permit holders can be found
in Chapter 6 and Chapter 3 in the FEIS
for Amendment 3.

Section 604(a)(4) of the Regulatory
Flexibility Act requires NMFS to
describe the projected reporting,
recordkeeping, and other compliance
requirements of the final rule, including
an estimate of the classes of small
entities which would be subject to the
requirements of the report or record.
None of the alternatives considered for
this final rule would result in additional
reporting, recordkeeping, or compliance
requirements.

Section 604(a)(5) of the Regulatory
Flexibility Act requires NMFS to
describe the steps taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes.
Additionally, the Regulatory Flexibility
Act (5 U.S.C. 603(c)(1)—(4)) lists four
general categories of “significant”
alternatives that would assist an agency
in the development of significant
alternatives. These categories of
alternatives are: (1) Establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) clarification, consolidation,
or simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule for small entities.

In order to meet the objectives of this
rule, consistent with the Magnuson-
Stevens Act and the ESA, NMFS cannot
exempt small entities or change the
reporting requirements only for small
entities. Thus, there are no alternatives
discussed that fall under the first and
fourth categories described above. In
addition, none of the alternatives
considered would result in additional
reporting or compliance requirements
(category two above). NMFS does not
know of any performance or design
standards that would satisfy the
aforementioned objectives of this
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rulemaking while, concurrently,
complying with the Magnuson-Stevens
Act. As described in the proposed rule
(75 FR 57240, September 20, 2010),
NMFS analyzed two different main
alternatives in this rulemaking with five
sub-alternatives and provides
justification for selection of the
preferred alternative to achieve the
desired objective.

NMEF'S considered two main
alternatives for the shark fishery in the
short-term. One approach would be to
maintain the status quo approach to trip
limits (33 non-sandbar LCS/trip), as
well as consider alternatives to allow
flexibility regarding trip limits in order
to extend fishing opportunities year-
round. This approach would either
maintain the current 33 non-sandbar
LCS trip limits (sub-alternative 1A) or
consider reductions in the trip limits to
ensure the fishing season extends
throughout the year (sub-alternatives 1B
and 1C). A second approach would be
to allow flexibility in the opening of the
season for Atlantic shark fisheries
through the annual specifications
process (sub-alternative 2A) and
adjustments via inseason actions to
shark trip limits in either region (sub-
alternative 2B) to provide expanded
opportunities for constituents across the
fishery. In addition, having such
flexibility would help NMFS respond
throughout the management region to
any future unanticipated large and small
scale events.

Under alternative 1, NMFS
considered three sub-alternatives. Sub-
alternative 1A, the No Action
alternative, would maintain the current
vessel trip regulations for non-sandbar
LCS. This would result in no additional
impacts to small entities. Limited access
directed shark permit holders would
continue to be able to land up to 33 non-
sandbar LCS per trip. On average,
between 2008 and 2009, approximately
47 vessels with directed shark permits
and 15 vessels with incidental shark
permits had non-sandbar LCS landings.
The estimated total trip revenue for a
maximum trip of 33 sharks is estimated
to be $1,920 in the Gulf of Mexico and
$1,767 in the Atlantic. However, this
trip limit has resulted in shortened
fishing seasons in 2009 and 2010 due to
regional non-sandbar LCS quotas being
filled before the end of the fishing year.
Fishermen in some areas, such as the
North Atlantic, were not able to harvest
a portion of the 2009 non-sandbar LCS
quota as the quota was harvested before
shark migrated to northern waters in the
Atlantic in 2009. As such, sub-
alternative 1A is not likely to meet the
objective of this rule to provide fishery
participants an equal opportunity, to the

extent practicable, to harvest the shark
quotas.

Sub-alternative 1B would establish a
new non-sandbar LCS trip limit at the
beginning of the shark fishing season,
which would remain static for the
remainder of the fishing season, and
would extend the fishing season in the
Gulf of Mexico region. On average
between 2008 and 2009, approximately
20 vessels with directed shark permits
and 4 vessels with incidental shark
permits had non-sandbar LCS landings
in the Gulf of Mexico region. The direct
economic impacts to shark fishermen in
the Gulf of Mexico region would depend
on the reduction in the trip limit.
Approximately 81 percent of the Gulf of
Mexico trips retained 29 or fewer non-
sandbar LCS per trip. Therefore, for a
majority of trips, NMFS anticipates that
a reduction in the trip limit from 33
non-sandbar LCS to 29 non-sandbar LCS
would have a neutral impact on
fishermen as fishing and business
practices are not anticipated to change
due to such a reduction. Reducing the
trip limit from 33 non-sandbar LCS to
29 non-sandbar LCS would potentially
reduce the maximum revenue per trip
from non-sandbar LCS by on average
$233 per trip in the Gulf of Mexico. This
estimate is based on the average non-
sandbar shark weight and 2009 median
ex-vessel prices for non-sandbar LCS
and shark fins in the Gulf of Mexico
region. Approximately 18 percent may
lose additional gross revenues on a trip
basis as they were landing more than 33
non-sandbar LCS according to Coastal
Fisheries data. In addition, on average,
vessels in the Gulf of Mexico region
retained 21 non-sandbar LCS per trip;
however, the average trip landing
numbers of non-sandbar LCS varied by
month. If the trip limit were reduced to
21 non-sandbar LCS per trip, this could
reduce gross revenues per trip from
$1,920 to $1,222. While, on average,
fishermen may only retain 21 non-
sandbar LCS, such a reduction would
preclude fishermen from being able to
keep additional sharks (up to 33 non-
sandbar LCS per trip). Therefore, such a
reduction may change how they fish. It
may also result in additional trips
within a day to make up for lost
individual trip revenues, which could
result in higher fuel costs, longer fishing
days, and increased time away from
home. All of these factors are expected
to result in negative economic impacts
in the short-term.

Reducing the trip limit below 21 non-
sandbar LCS per trip would be expected
to result in economic impacts as it
would further reduce gross revenues for
shark fishermen on a trip basis. The
reduction in gross revenues would range

from $756 to $1,920 for a trip limit of
20 to 0 non-sandbar LCS. The lowest
average number of non-sandbar LCS
retained was 11 non-sandbar LCS per
trip during the month of September,
which equates to $640 in gross revenues
per trip. Such reductions in the trip
limits could translate into fishermen
making multiple trips within a day to
make up for lost individual trip
revenues, which could result in higher
fuel costs, longer fishing days, and
increased time away from home.
However, NMFS anticipates that at
some reduced trip limit, directed shark
fishermen would stop targeting sharks
because it would no longer be
economically viable. At this point,
NMEFS expects that shark fishermen
would target other species and retain
sharks incidentally as anticipated under
Amendment 2, and, therefore, the
economic impacts in terms of changes
in fishing practices and diversifying
fishing opportunities on other species to
make up for lost shark revenues would
be the same as described in Amendment
2.

Sub-alternative 1C would establish a
new non-sandbar LCS trip limit at the
beginning of the shark fishing season,
which would remain static for the
remainder of the fishing season, and
would extend the fishing season in the
Atlantic region. On average between
2008 and 2009, approximately 27
vessels with directed shark permits and
11 vessels with incidental shark permits
had non-sandbar LCS landings in the
Atlantic region. The direct impacts to
shark fishermen in the Atlantic region
would depend on the reduction in the
trip limit. As explained above,
approximately 81 percent of the Atlantic
trips retained 27 or fewer non-sandbar
LCS per trip. Therefore, for a majority of
the trips, NMFS anticipates that a
reduction in the trip limit would have
minimal economic impacts on
fishermen if the trip limit were reduced
from the 33 non-sandbar LCS to 27 non-
sandbar LCS as fishing and business
practices would not be anticipated to
change with such a reduction.
Approximately 11 percent may lose
additional gross revenues on a trip basis
as they were landing more than 33 non-
sandbar LCS according to Coastal
Fisheries data. In addition, on average,
vessels in the Atlantic region retained
13 non-sandbar LCS per trip; however,
the average trip landing numbers of
non-sandbar LCS varied by month. If the
trip limit was reduced to 13 non-
sandbar LCS per trip, this could reduce
potential gross revenues per trip from
$1,767 to $696. However, on average,
fishermen did not retain 33 non-sandbar
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LCS per trip during any month of the
year. In addition, during 6 of the 12
months fishermen retained fewer than
the overall monthly average retention of
13 non-sandbar LCS per trip. Therefore,
such a reduction in the trip limit is only
anticipated to have minor adverse direct
economic impacts to fishermen in the
short-term; long-term impacts are not
anticipated as these reductions would
not be permanent.

Reducing the trip limit below 13 non-
sandbar LCS per trip would be expected
to result in moderate adverse direct
economic impacts as it would most
likely reduce gross revenues for shark
fishermen in the short-term. It is
expected that fishermen would stop
fishing for sharks as it would no longer
be profitable. The reduction in gross
revenues would range from $1,125 to
$1,767 for 12 to 0 non-sandbar LCS per
trip. The lowest average number of non-
sandbar LCS retained was 8 non-
sandbar LCS per trip during the month
of June, which equates to $428 in gross
revenues per trip. These reductions in
the trip limits could translate into
fishermen making multiple trips within
a day to make up for lost individual trip
revenues, which could result in higher
fuel costs, longer fishing days, and
increased time away from home.
However, NMFS anticipates that at
some reduced trip limit level, directed
shark fishermen would stop targeting
sharks because it would no longer be
economically viable. At this point,
NMFS expects that shark fishermen
would target other species and retain
sharks incidentally as anticipated under
Amendment 2, and therefore, the
socioeconomic impacts in terms of
changes in fishing practices and
diversifying fishing on other species to
make up for lost shark revenues would
be the same as described in Amendment
2.

Under alternative 2, NMFS preferred
two sub-alternatives. Sub-alternative 2A
would establish new opening dates for
the shark fisheries through the annual
specifications process in the Atlantic
and Gulf of Mexico regions based on
certain criteria and process. Sub-
alternative 2A could potentially affect
the 221 directed and 282 incidental
shark permit holders along with the 105
shark dealers. NMFS plans to review the
criteria, described in Chapter 2 of the
final EA, on an annual basis to
determine when to open each fishery at
equitable and beneficial times for
fishermen while also considering the
ecological needs of the different species.
The opening of the fishing season
through the annual specifications
process could vary based on the
available annual quota, catch rates, and

number of fishing participants during
the year. For the 2011 fishing season,
NMFS would open the shark research,
blacknose shark, non-blacknose SCS,
and pelagic shark fisheries upon the
effective date of the final rule for this
action. The direct and indirect
socioeconomic impacts would be
neutral on a short- and long-term basis
because NMFS would not change the
opening dates of these fisheries from the
status quo alternative. NMFS would also
delay the opening of the non-sandbar
LCS in the Atlantic region until July 15,
2011, which would be the same opening
date as the 2010 fishing season. The
delay in the Atlantic non-sandbar LCS
fishing season would result in short-
and long-term, direct, minor, adverse
socioeconomic impacts as fishermen
would have to fish in other fisheries to
make up for lost non-sandbar LCS
revenues at the beginning of the 2011
fishing season. The short- and long-term
effects for delaying the season would
cause indirect, minor, adverse
socioeconomic impacts on shark dealers
and other entities that deal with shark
products as they may have to diversify
during the beginning of the season when
non-sandbar LCS shark products would
not be available. This would be most
prevalent in areas of the southeast
Atlantic where non-sandbar LCS are
available early in the fishing season.
The delay in the non-sandbar LCS
fishing season could cause changes in
ex-vessel prices. In 2009, the median ex-
vessel price of LCS meat in January was
approximately $0.25 per pound dress
weight in the Gulf of Mexico and $0.45
in the South Atlantic region, while the
median ex-vessel price in July of 2008
was $0.45 in the Gulf of Mexico and
$0.75 in the South Atlantic. The median
ex-vessel price for shark fins in January
was $17.00 per pound in the Gulf of
Mexico and $16.00 in the South
Atlantic. When the LCS fishery opened
in July, the average price for fins was
approximately $14.00 per pound in the
Gulf of Mexico and $12.00 per pound in
the South Atlantic passed on 2008
prices. Since the North Atlantic had a
very limited 2009 non-sandbar LCS
fishing season, the ex-vessel prices for
2008 were used for the comparison.

In the North Atlantic, the delayed
opening for the non-sandbar LCS would
have direct, minor, beneficial
socioeconomic impacts in the short- and
long-term for fishermen as they would
have access to the non-sandbar LCS
quota in 2011. Fishermen in the North
Atlantic did not have or had a limited
access to the non-sandbar LCS quota in
2009. There would be indirect, minor,
beneficial socioeconomic impacts in the

short- and long-term for shark dealers
and other entities that deal with shark
products in this area as they would also
have access to non-sandbar LCS
products in 2011. Thus, delaying the
non-sandbar LCS seasons under the
preferred alternative would cause
neutral cumulative socioeconomic
impacts, since it would allow the
furtherance of equitable fishing
opportunities to the extent practicable
for commercial shark fishermen in all
regions and areas, which was the
original intent of Amendment 2.

Based on public comment, NMFS is
changing the opening date of the non-
sandbar LCS fishery in the Gulf of
Mexico region in this final rule
according to the criteria and process
described in sub-alternative 2A. In the
proposed rule, NMFS proposed to open
the non-sandbar LCS in the Gulf of
Mexico region upon the effective date of
the final rule for this action. NMFS
received public comments from
fishermen and dealers to change the
opening date for the Gulf of Mexico
non-sandbar LCS fishery. The comments
received supported the non-sandbar
LCS fishery opening around the
religious holiday of Lent (i.e., beginning
March 9, 2011) when shark products are
more marketable. Florida-based
fishermen wanted the non-sandbar LCS
fishery in the Gulf of Mexico region to
open in the beginning to middle of
March in 2011 to have a more equitable
opportunity to harvest the non-sandbar
LCS quota. However, Louisiana-based
fishermen requested that the non-
sandbar LCS fishery open around the
same time as it did in 2010 (i.e.,
February) as many other fisheries are
closed during this time period. Based on
these public comments and a review of
the criteria in sub-alternative 2A, NMFS
is delaying the opening of the non-
sandbar LCS fishery in the Gulf of
Mexico region until March 1, 2011.
NMFS believes delaying the opening of
the non-sandbar LCS fishery balances
comments received from all fishermen
and dealers throughout that region with
regard to the opening of the non-sandbar
LCS fishery and provides further
equitable shark fishing opportunities to
all participants in the Gulf of Mexico
region. The delay in the Gulf of Mexico
non-sandbar LCS fishing season could
result in short-term direct, minor,
adverse socioeconomic impacts as
fishermen would have to fish in other
fisheries to make up for lost non-
sandbar LCS revenues during January
and February of the 2011 fishing season.
The short-term effects for delaying the
season could cause indirect, minor,
adverse socioeconomic impacts on
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shark dealers and other entities that deal
with shark products as they may have

to diversify during the beginning of the
season when non-sandbar LCS shark
products would not be available.
However, long-term direct and indirect
impacts are not anticipated as the delay
would only be two months for the 2011
fishing season. In addition, NMFS does
not anticipate that the delay would
result in changes in ex-vessel prices as
2009 median ex-vessel prices for non-
sandbar LCS meat and fins in the Gulf
of Mexico region ranged from $0.25—
$0.35/1b dw and $17.00 to $15.00/1b dw,
respectively, from January through
March.

Sub-alternative 2B would establish
new inseason trip limit adjustment
criteria for the Gulf of Mexico and
Atlantic regions. Sub-alternative 2B
would allow NMFS to adjust the shark
trip limit through inseason actions, but
would not adjust the overall shark
quotas for the Gulf of Mexico and
Atlantic regions. According to
Amendment 2, this sub-alternative is
anticipated to have direct and indirect,
short-term, neutral socioeconomic
impact in the Gulf of Mexico and
Atlantic regions, because changing the
non-sandbar LCS trip limits inseason
would not limit the overall harvest of
non-sandbar LCS, but would provide
the mechanism to modify the harvest
spatially and temporally to allow
furtherance of equitable fishing
opportunities, to the extent practicable,
for commercial shark fishermen in all
regions and areas. Directed fishing on
non-sandbar LCS or any shark species
would continue as long as the trip limit
is high enough to make it economically
viable. Data described in Chapter 4 of
the final EA shows that since the
implementation of Amendment 2,
directed shark fishing trips land, on
average, 21 non-sandbar LCS in the Gulf
of Mexico region, and 13 non-sandbar
LCS in the Atlantic region. NMFS has
not been able to determine at what trip
limit fishermen stop targeting non-
sandbar LCS. A range of trip limits have
been further analyzed in alternatives 1B
and 1C, and the socioeconomic impacts
associated with the range of trip limits
are described above under sub-
alternatives 1B and 1C. Trip limits set
at levels too low for fishermen to
continue targeting sharks would likely
lead to shifts in effort to other fisheries,
similar to effort shifts experienced
during closures of the non-sandbar LCS
fishery in 2009 and 2010. The criteria
for changing the trip limits during the
season, as outlined in Chapter 2 in the
final EA, takes into account
opportunities for the furtherance of

equitable fishing opportunities, to the
extent practicable, for commercial shark
fishermen in all regions and areas and
ecological considerations of the relevant
shark stock, but would not restrict or
reduce the current quota. If trip limits
are set in a manner that is beneficial to
the ecological needs of the relevant
shark species, their populations may
increase in the long-term, which could
allow for increased quota levels in the
future. Therefore, minor, beneficial
long-term direct, indirect, and
cumulative socioeconomic impacts may
occur based on sub-alternative 2B in the
long-term.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: December 1, 2010.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For reasons set out in the preamble, 50
CFR part 635 is amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

m 2. In § 635.24, paragraph (a)(8) is
added to read as follows:

§635.24 Commercial retention limits for
sharks and swordfish.

* * * * *

(El] * % %

(8) Inseason trip limit adjustment
criteria. NMFS will file with the Office
of the Federal Register for publication
notification of any inseason adjustments
to trip limits. Before making any
adjustment, NMFS will consider the
following criteria and other relevant
factors:

(i) The amount of remaining shark
quota in the relevant area or region, to
date, based on dealer reports;

(ii) The catch rates of the relevant
shark species/complexes, to date, based
on dealer reports;

(iii) Estimated date of fishery closure
based on when the landings are
projected to reach 80 percent of the
quota given the realized catch rates;

(iv) Effects of the adjustment on
accomplishing the objectives of the 2006
Consolidated HMS FMP and its
amendments;

(v) Variations in seasonal distribution,
abundance, or migratory patterns of the

relevant shark species based on
scientific and fishery-based knowledge;
and/or

(vi) Effects of catch rates in one part
of a region precluding vessels in another
part of that region from having a
reasonable opportunity to harvest a
portion of the relevant quota.
* * * * *

m 3.1n §635.27:

m A. Paragraphs (b)(1)(ii) through
(b)(1)(vi) are redesignated as paragraphs
(b)(1)(iii) through (b)(1)(vii),
respectively.

m B. Paragraph (b)(1)(ii) is added to read
as follows:

§635.27 Quotas.

* * * * *

(b) L

(1) * x %

(ii) Opening fishing season criteria.
NMFS will file with the Office of the
Federal Register for publication
notification of the opening dates of the
shark fishery for each species/complex.
Before making any decisions, NMFS
would consider the following criteria
and other relevant factors in
establishing the opening dates:

(A) The available annual quotas for
the current fishing season for the
different species/complexes based on
any over- and/or underharvests
experienced during the previous
commercial shark fishing seasons;

(B) Estimated season length based on
available quota(s) and average weekly
catch rates of different species/
complexes in the Atlantic and Gulf of
Mexico regions from the previous years;

(C) Length of the season for the
different species/complexes in the
previous years and whether fishermen
were able to participate in the fishery in
those years;

(D) Variations in seasonal
distribution, abundance, or migratory
patterns of the different species/
complexes based on scientific and
fishery information;

(E) Effects of catch rates in one part
of a region precluding vessels in another
part of that region from having a
reasonable opportunity to harvest a
portion of the different species/
complexes quotas;

(F) Effects of the adjustment on
accomplishing the objectives of the 2006
Consolidated HMS FMP and its
amendments; and/or,

(G) Effects of a delayed opening with
regard to fishing opportunities in other
fisheries.

[FR Doc. 2010-30688 Filed 12-7-10; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 050613158—-5262-03]
RIN 0648—-AT48

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Extension
of Emergency Fishery Closure Due to
the Presence of the Toxin That Causes
Paralytic Shellfish Poisoning

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; emergency
action; extension of effective period;
request for comments.

SUMMARY: This temporary rule extends a
closure of Federal waters. The FDA has
determined that oceanographic
conditions and alga sampling data
suggest that the northern section of the
Temporary Paralytic Shellfish Poison
(PSP) Closure Area remain closed to the
harvest of bivalve molluscan shellfish,
with the exception of sea scallop
adductor muscles harvested and
shucked at sea, and that the southern
area remain closed to the harvest of
whole or roe-on scallops. The
regulations contained in the temporary
rule, emergency action, first published
in 2005, and have been subsequently
extended several times at the request of
the U.S. Food and Drug Administration
(FDA). NMFS is publishing the
regulatory text associated with this
closure in this temporary emergency
rule in order to ensure that current
regulations accurately reflect the
codified text that has been modified and
extended numerous times, so that the
public is aware of the regulations being
extended.

DATES: The amendments to § 648.14, in
amendatory instruction 2, are effective
from January 1, 2011, through December
31, 2011. The expiration date of the
temporary emergency action published
on November 13, 2009 (74 FR 58567), is
extended through December 31, 2011.
Comments must be received by January
7, 2011.

ADDRESSES: Copies of the Small Entity
Compliance Guide, the emergency rule,
the Environmental Assessment, and the
Regulatory Impact Review prepared for
the October 18, 2005, reinstatement of
the September 9, 2005, emergency
action and subsequent extensions of the

emergency action, are available from
Patricia A. Kurkul, Regional
Administrator, National Marine
Fisheries Service, 55 Great Republic
Drive, Gloucester, MA 01930. These
documents are also available via the
Internet at http://www.nero.noaa.gov/
nero/hotnews/redtide/index.html.

You may submit comments, identified
by RIN 0648—AT48, by any one of the
following methods:

e Mail: Patricia A. Kurkul, Regional
Administrator, Northeast Region,
NMFS, 55 Great Republic Drive,
Gloucester, MA 01930-2298. Mark on
the outside of the envelope, “Comments
on PSP Closure.”

e Fax:(978) 281-9135.

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

Instructions: No comments will be
posted for public viewing until after the
comment period has closed. All
comments received are a part of the
public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit Confidential
Business Information or otherwise
sensitive or protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Anna Macan, Fishery Management
Specialist, phone: (978) 281-9165, fax:
(978) 281-9135.

SUPPLEMENTARY INFORMATION:

Background

On June 10, 2005, the FDA requested
that NMFS close an area of Federal
waters off the coasts of New Hampshire
and Massachusetts to fishing for bivalve
shellfish intended for human
consumption after samples of shellfish
from the area tested positive for the
presence of toxins (saxotoxins) that
cause PSP. These toxins are produced
by the alga Alexandrium fundyense,
which can form blooms commonly
referred to as red tides. Red tide blooms,
also known as harmful algal blooms
(HABs), can produce toxins that
accumulate in filter-feeding shellfish.
Shellfish contaminated with the toxin, if
eaten in large enough quantity, can
cause illness or death from PSP.

On June 16, 2005, NMFS published an
emergency rule (70 FR 35047) closing
the area recommended by the FDA (i.e.,

the Temporary PSP Closure Area). Since
2005, the closure has been extended
several times and the area has been
expanded and divided into northern
and southern components. The
Northern Temporary PSP Closure Area
remained closed to the harvest of all
bivalve molluscan shellfish, while the
Southern Temporary PSP Closure Area
was reopened to the harvest of Atlantic
surfclams, ocean quahogs, and sea
scallop adductor muscles harvested and
shucked at sea. The current closure will
expire on December 31, 2010, and this
action extends this closure for one
additional year, through December 31,
2011.

The boundaries of the northern
component of the Temporary PSP
Closure Area comprise Federal waters
bounded by the following coordinates
specified in Table 1 below. Under this
emergency rule, this area remains closed
to the harvest of Atlantic surfclams,
ocean quahogs, and whole or roe-on
scallops.

TABLE 1—COORDINATES FOR THE
NORTHERN TEMPORARY PSP CLo-
SURE AREA

Point Latitude Longitude
1 43°00" N 71°00" W
2. 43°00" N 69°00" W
3. 41°39' N 69°00" W
4 .. 41°39’ N 71°00° W
L. 43°00" N 71°00" W

The boundaries of the southern
component of the Temporary PSP
Closure Area comprise Federal waters
bound by the following coordinates
specified in Table 2. Under this
emergency rule, the Southern
Temporary PSP Closure Area remains
closed only to the harvest of whole or
roe-on scallops.

TABLE 2—COORDINATES FOR THE
SOUTHERN TEMPORARY PSP CLO-
SURE AREA

Point Latitude Longitude
1. 41°39" N 71°00" W
2. 41°39'N 69°00" W
3. 40°00" N 69°00" W
4 .. 40°00" N 71°00" W
5 41°39" N 71°00" W

Classification

This action is issued pursuant to
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1855(c). Pursuant to section 5 U.S.C.
553(b)(B) of the Administrative
Procedure Act, the Assistant
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Administrator for Fisheries finds there
is good cause to waive prior notice and
an opportunity for public comment on
this action as notice and comment
would be impracticable and contrary to
the public interest due to a public
health emergency, and public comment
has been solicited concurrently with
each of the extensions of this action, as
detailed and responded to below. In
addition, under section 553(d)(3) there
is good cause to waive the 30-day delay
in effectiveness due to a public health
emergency. The original emergency
closure was in response to a public
health emergency. Toxic algal blooms
are responsible for the marine toxin that
causes PSP in persons consuming
affected shellfish. People have become
seriously ill and some have died from
consuming affected shellfish under
similar circumstances. Pursuant to
section 305(c)(3)(C) of the Magnuson-
Stevens Act, the closure to the harvest
of shellfish, as modified on September
9, 2005, and re-instated on October 18,
2005, may remain in effect until the
circumstances that created the
emergency no longer exist, provided the
public has had an opportunity to
comment after the regulation was
published, and, in the case of a public
health emergency, the Secretary of
Health and Human Services concurs
with the Commerce Secretary’s action.
During the initial comment period, June
16, 2005, through August 1, 2005, no
comments were received. One comment
was received after the re-opening of the
southern component of the Temporary
PSP Closure Area on September 9, 2005.
The commenter expressed reluctance to
re-opening a portion of the closure area
without seeing the results of the FDA
tests. Data used to make determinations
regarding closing and opening of areas
to certain types of fishing activity are
collected from Federal, State, and
private laboratories. NOAA maintains a
Red Tide Information Center (http://

oceanservice.noaa.gov/redtide/), which
can be accessed directly or through the
Web site listed in the ADDRESSES
section. Information on test results,
modeling of algal bloom movement, and
general background on red tide can be
accessed through this information
center. While NMFS is the agency with
the authority to promulgate the
emergency regulations, it modified the
regulations on September 9, 2005, at the
request of the FDA, after the FDA
determined that the results of its tests
warranted such action. If necessary, the
regulations may be terminated at an
earlier date, pursuant to section
305(c)(3)(D) of the Magnuson-Stevens
Act, by publication in the Federal
Register of a notice of termination, or
extended further to ensure the safety of
human health.

This emergency action is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is issued
without opportunity for prior notice and
opportunity for public comment.

This rule is not significant for the
purposes of Executive Order 12866.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: December 2, 2010.
Eric C. Schwaab,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 648 is amended
to read as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648

continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.14, paragraphs (a)(10)(iii)

and (a)(10)(iv) are added to read as
follows:

§648.14 Prohibitions.
(a) * % %
(10) E

(iii) Fish for, harvest, catch, possess or
attempt to fish for, harvest, catch, or
possess any bivalve shellfish, including
Atlantic surfclams, ocean quahogs, and
mussels, with the exception of sea
scallops harvested only for adductor
muscles and shucked at sea, unless
issued and possessing on board a Letter
of Authorization (LOA) from the
Regional Administrator authorizing the
collection of shellfish for biological
sampling and operating under the terms
and conditions of said LOA, in the area
of the U.S. Exclusive Economic Zone
bound by the following coordinates in
the order stated:

(A) 43°00’ N. lat., 71°00” W. long.;

(B) 43°00’ N. lat., 69°00" W. long.;

(C) 41°39’ N. lat., 69°00" W. long;

(D) 41°39’N. lat., 71°00” W. long.; and
then ending at the first point.

(iv) Fish for, harvest, catch, possess,
or attempt to fish for, harvest, catch, or
possess any sea scallops, except for sea
scallops harvested only for adductor
muscles and shucked at sea, unless
issued and possessing on board a Letter
of Authorization (LOA) from the
Regional Administrator authorizing
collection of shellfish for biological
sampling and operating under the terms
and conditions of said LOA, in the area
of the U.S. Exclusive Economic Zone
bound by the following coordinates in
the order stated:

(A) 41°39’N. lat., 71°00" W. long.;

(B) 41°39’N. lat., 69°00" W. long.;

(C) 40°00’ N. lat., 69°00" W. long.;

(D) 40°00" N. lat., 71°00” W. long.; and
then ending at the first point.

* * * * *

[FR Doc. 2010-30871 Filed 12-7-10; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1164; Directorate
Identifier 2010-NM-057—-AD]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP (Type Certificate
Previously Held by Israel Aircraft
Industries, Ltd.) Model Astra SPX, 1125
Westwind Astra, and Gulfstream 100
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Sponge rubber padding used to provide
separation between wheel well fuel lines and
electrical harnesses was discovered during
fleet maintenance. Use of this type of
padding for this purpose is not approved as
it is liable to cause corrosion of the fuel lines.
Unless steps are taken to remove this
padding and install approved separation
means, fuel lines may be damaged by
corrosion and/or chafing resulting in an
unsafe condition due to fuel leakage[, which
could result in a fire] in the wheel well area.

The proposed AD would require
actions that are intended to address the

unsafe condition described in the MCAI

DATES: We must receive comments on
this proposed AD by January 24, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Gulfstream
Aerospace Corporation, P.O. Box 2206,
Mail Station D-25, Savannah, Georgia
31402-2206; telephone 800-810-4853;
fax 912-965—3520; e-mail
pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Borfitz, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2677; fax (425) 227—1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-1164; Directorate Identifier
2010-NM-057-AD” at the beginning of
your comments. We specifically invite

comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Civil Aviation Authority of Israel
(CAAI), which is the aviation authority
for Israel, has issued Israeli
Airworthiness Directive 28—10-02-01,
dated February 22, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Sponge rubber padding used to provide
separation between wheel well fuel lines and
electrical harnesses was discovered during
fleet maintenance. Use of this type of
padding for this purpose is not approved as
it is liable to cause corrosion of the fuel lines.
Unless steps are taken to remove this
padding and install approved separation
means, fuel lines may be damaged by
corrosion and/or chafing resulting in an
unsafe condition due to fuel leakage[, which
could result in a fire] in the wheel well area.

Corrective actions include installing
loop clamps to correct improper
separation and removing sponge rubber
padding, and repair or replacement of
any corroded or chafed fuel lines found
after sponge rubber padding removal.
You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Gulfstream Aerospace LP has issued
Service Bulletin 100-28-297, dated
January 21, 2010. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
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AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 130 products of U.S.
registry. We also estimate that it would
take about 25 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $100 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$289,250, or $2,225 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Gulfstream Aerospace LP (Type Certificate
Previously Held by Israel Aircraft
Industries, Ltd.): Docket No. FAA-2010—
1164; Directorate Identifier 2010-NM-—
057—-AD.

Comments Due Date

(a) We must receive comments by January

24, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Gulfstream
Aerospace LP (Type Certificate previously

held by Israel Aircraft Industries, Ltd.) Model
Astra SPX, 1125 Westwind Astra, and

Gulfstream 100 airplanes, serial numbers 002
through 158 inclusive; certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Sponge rubber padding used to provide
separation between wheel well fuel lines and
electrical harnesses was discovered during
fleet maintenance. Use of this type of
padding for this purpose is not approved as
it is liable to cause corrosion of the fuel lines.
Unless steps are taken to remove this
padding and install approved separation
means, fuel lines may be damaged by
corrosion and/or chafing resulting in an
unsafe condition due to fuel leakage[, which
could result in a fire] in the wheel well area.

Corrective actions include installing loop
clamps to correct improper separation,
removing sponge rubber padding, and repair
or replacement of any corroded or chafed fuel
lines found after sponge rubber padding
removal.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 24 months after the effective
date of this AD, inspect for the presence of
sponge rubber padding on the fuel lines in
the wheel well area and inspect the fuel lines
and electrical harnesses in the wheel well
area for proper separation, in accordance
with the Accomplishment Instructions of
Gulfstream Service Bulletin 100-28-297,
dated January 21, 2010.

(1) If any sponge rubber padding is found,
before further flight, remove all sponge
rubber padding from the fuel lines, inspect
the fuel lines that were covered with the
rubber padding for any corrosion and repair
or replace as applicable any corroded or
chafed fuel lines, in accordance with the
Accomplishment Instructions of Gulfstream
Service Bulletin 100-28-297, dated January
21, 2010.

(2) If any fuel lines and electrical harnesses
are found to not have proper separation,
before further flight, install loop clamps in
accordance with the Accomplishment
Instructions of Gulfstream Service Bulletin
100-28-297, dated January 21, 2010.

(3) If proper separation is found, and no
sponge rubber padding is found, no further
action is required by this paragraph.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

(1) Where Gulfstream Service Bulletin 100—
28-297, dated January 21, 2010, specifies to
submit a photo of any sponge rubber padding
that is found to the manufacturer, this AD
does not require that action.

(2) Gulfstream Service Bulletin 100-28—
297, dated January 21, 2010, instructs
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operators to contact Gulfstream if technical
assistance is required. However, any
deviation from the instructions provided in
that service bulletin must be approved as an
alternative method of compliance (AMOC)
under the provisions of paragraph (h) of this
AD.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Mike Borfitz,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2677; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCALI Israeli Airworthiness
Directive 28-10-02-01, dated February 22,
2010; and Gulfstream Service Bulletin 100—
28-297, dated January 21, 2010; for related
information.

Issued in Renton, Washington, on
December 1, 2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-30762 Filed 12—7-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic And Atmospheric
Administration

15 CFR Part 922
[0908041219-0073-01]
RIN 0648-AX79

Amendments to National Marine
Sanctuary Regulations Regarding Low
Overflights in Designated Zones

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOCQ).

ACTION: Proposed rule; request for
public comments.

SUMMARY: NOAA proposes to amend the
regulations of the Channel Islands,
Monterey Bay, Gulf of the Farallones,
and Olympic Coast national marine
sanctuaries relating to sanctuary
overflights. Specifically, NOAA
proposes to: amend the regulations
requiring that motorized aircraft
maintain certain minimum altitudes
above specified locations within the
boundaries of the listed sanctuaries; and
state that failure to comply with these
altitude limits is presumed to disturb
marine mammals or seabirds and is a
violation of the sanctuary regulations.

DATES: Comments on this proposed rule
may be made until January 7, 2011.

ADDRESSES: You may submit comments,
identified by RIN 0648—-AX79 by any
one of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Mail: Debra Malek, Office of
National Marine Sanctuaries, 1305 East-
West Highway, 11th floor, Silver Spring,
MD 20910.

Instructions: No comments will be
posted for public viewing until after the
comment period has closed. All
comments received are a part of the
public record and will be posted to
http://www.regulations.gov without
change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information.

ONMS will accept anonymous
comments (enter N/A in the required
fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft

Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Debra Malek, Office of National Marine
Sanctuaries, 1305 East-West Highway,
11th floor, Silver Spring, MD 20910,
(301) 713-3125 Ext. 262.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the Internet at http://
www.access.gpo.gov/su-docs/aces/
aces140.html.

I. Background

The National Marine Sanctuaries Act
(NMSA) authorizes NOAA to prohibit or
otherwise regulate activities to prevent
or minimize the destruction of, loss of,
or injury to a resource or quality of a
national marine sanctuary (16 U.S.C.
1436(1)).

Regulations for the Monterey Bay,
Channel Islands, Gulf of the Farallones
and Olympic Coast National Marine
Sanctuaries all restrict low altitude
overflights within specified zones in
each sanctuary (subject to certain
exceptions) in order to protect marine
mammals and seabirds from disturbance
by aircraft. At Monterey Bay, Channel
Islands, and Gulf of the Farallones,
flights below 1000 feet are restricted
within the designated zones. At
Olympic Coast, flights below 2000 feet
are restricted within one nautical mile
of Flattery Rocks, Quillayute Needles, or
Copalis National Wildlife Refuge, or
within one nautical mile seaward from
the coastal boundary of the sanctuary.

These restrictions vary slightly with
each sanctuary. The regulations for the
Monterey Bay and Olympic Coast
sanctuaries prohibit overflights below a
certain level within designated zones—
1000 feet in Monterey Bay and 2000 feet
in Olympic Coast, as noted above—
without requiring a specific showing
that marine mammals or seabirds have
been disturbed. The regulations for the
Channel Islands and the Gulf of the
Farallones prohibit disturbing marine
mammals or seabirds by flying below
1000 feet within specified zones of the
sanctuaries.

With this proposed rule, NOAA seeks
to standardize the application of these
restrictions by adopting a single,
consistent and clearer regulatory
approach regarding overflights in these
sanctuaries. As proposed, the
regulations for each sanctuary would
establish a rebuttable presumption that
flying motorized aircraft at less than
established altitudes within any of the
existing zones results in the disturbance
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of marine mammals or seabirds. This
would mean that if a pilot were
observed flying below the established
altitude within a designated zone, it
would be presumed that marine
mammals or seabirds had been
disturbed and that a violation of
sanctuary regulations had been
committed. This presumption of
disturbance could be overcome by the
introduction of contrary evidence that
disturbance did not, in fact, occur (e.g.,
evidence that no marine mammals or
seabirds were present in the area at the
time of the low overflight).

Adding a rebuttable presumption to
these regulations is justified by ample
evidence and the administrative records
that were developed for the designations
of these sanctuaries. The administrative
records establishing the existing
restrictions in all four sanctuaries
describe the need to protect nearshore
and offshore resources from
unnecessary disturbance, and explain
how low altitude overflights can disrupt
various marine mammal and seabird
behavior patterns including breeding
and nesting. Low overflights in these
sites clearly pose a risk of harmful
disturbance to marine mammals and
seabirds, including movement and
evacuation in response to low
overflights where the young (pups,
chicks, eggs) are crushed during an
evacuation or exposed to predation as a
consequence of loss of parental
protection. Indeed, given the connection
between low overflights and
disturbance, the Southwest Region of
the National Marine Fisheries Service
developed marine mammal viewing
guidelines for its respective regions
(which includes the three California
sanctuaries), recommending that aircraft
avoid flying below 1000 feet over
marine mammals. Similarly, the State of
California prohibits overflights less than
1000 feet above designated wildlife
habitat areas within the State waters of
each sanctuary off of California. In the
Olympic Coast National Marine
Sanctuary, offshore islands of the
Flattery Rocks, Quillayute Needles, or
Copalis National Wildlife Refuges have
high pinnacles that provide important
habitats for 14 species of seabirds,
warranting the restriction on flights
below 2000 feet in this sanctuary to
better protect these sanctuary resources.
This restriction is further consistent
with an advisory published by the
Federal Aviation Administration (FAA)
that applies to these same areas (FAA
Advisory Circular AC 91-36D).

The existing restrictions are not
depicted on current FAA aeronautical
charts. The FAA has advised NOAA that
if this proposed rule is promulgated, it

would revise the notation on current
aeronautical charts to indicate the
sanctuaries’ overflight regulations.
NOAA expects that the revised notation
would likely result in improved
compliance and thereby help to ensure
the protection of resources under
NOAA'’s stewardship.

II. Summary of the Proposed
Amendments

NOAA is proposing to amend ONMS
regulations (15 CFR Part 922) for these
four sanctuaries. The proposed
amendments would clarify NOAA’s
long-standing regulatory provisions
prohibiting low overflights over certain
areas within these sanctuaries and more
clearly connect the adverse impacts on
marine mammals or seabirds caused by
low overflights as the regulatory basis
for NOAA'’s flight restrictions.

III. Classification

A. National Environmental Policy Act

The amendments to the sanctuary
regulations in the four national marine
sanctuaries identified in this notice do
not have significant environmental
impacts and are categorically excluded
from the need to prepare an
environmental assessment pursuant to
the National Environmental Policy Act.
Specifically, the proposed amendments
to the regulations are legal in nature,
establishing a rebuttable presumption
regarding disturbance below a certain
level and are thus categorically
excluded by NOAA Administrative
Order 216—6 Section 6.03c.3(i).

B. Executive Order 12866: Regulatory
Impact

This proposed rule has been
determined to be not significant within
the meaning of Executive Order 12866.

C. Executive Order 13132: Federalism
Assessment

NOAA has concluded this regulatory
action does not have federalism
implications sufficient to warrant
preparation of a federalism assessment
under Executive Order 13132.

D. Paperwork Reduction Act

This rule does not contain any new or
revisions to the existing information
collection requirement that was
approved by OMB (OMB Control
Number 0648—0141) under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless

that collection of information displays a
currently valid OMB Control Number.

E. Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification is that the regulations as
proposed by this rule would not
substantively change the effect or
impact from the current regulations.

IV. Request for Comments

NOAA requests comments on this
proposed rule to make amendments to
the overflight regulations in the four
national marine sanctuaries identified
in this notice. In addition to any other
comments on the proposed rule, NOAA
invites comments on whether the
Agency should prohibit flying aircraft
below established minimum altitudes,
as opposed to establishing a rebuttable
presumption that flying aircraft at less
than established altitudes within any of
the existing zones results in the
disturbance of marine mammals or
seabirds.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Environmental protection,
Fish, Harbors, Marine pollution, Marine
resources, Natural resources, Penalties,
Recreation and recreation areas,
Research, Water pollution control,
Water resources, Wildlife, Overflights.

Dated: November 29, 2010.

David M. Kennedy,
Acting Assistant Administrator for Ocean
Services and Coastal Zone Management.

Accordingly, for the reasons set forth
above, 15 CFR part 922 is proposed to
be amended as follows:

PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

1. The authority citation for part 922
continues to read as follows:

Authority: 15 U.S.C. 1431 et seq.

Subpart G—Channel Islands National
Marine Sanctuary

2. Amend § 922.72 by revising
paragraph (a)(5) to read as follows:

§922.72 Prohibited or otherwise regulated
activities.

(a) * *x %

(5) Disturbing marine mammals or
seabirds by flying motorized aircraft at
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less than 1,000 feet over the waters
within one nautical mile of any Island,
except to engage in kelp bed surveys or
to transport persons or supplies to or
from an Island. Failure to maintain a
minimum altitude of 1,000 feet above
ground level over such waters is
presumed to disturb marine mammals

or seabirds.
* * * * *

Subpart H—Gulf of Farallones National
Marine Sanctuary

3. Amend § 922.82 by revising
paragraph (a)(8) to read as follows:

§922.82 Prohibited or otherwise regulated
activities.
a * *x %

(8) Disturbing marine mammals or
seabirds by flying motorized aircraft at
less than 1,000 feet over the waters
within one nautical mile of the Farallon
Islands, Bolinas Lagoon, or any ASBS,
except to transport persons or supplies
to or from the Islands or for enforcement
purposes. Failure to maintain a
minimum altitude of 1,000 feet above
ground level over such waters is
presumed to disturb marine mammals
or seabirds.

* * * * *

Subpart M—Monterey Bay National
Marine Sanctuary

4. Amend §922.132 by revising
paragraph (a)(6) to read as follows:

§922.132 Prohibited or otherwise
regulated activities.

(a) R

(6) Disturbing marine mammals or
seabirds by flying motorized aircraft,
except as necessary for valid law
enforcement purposes, at less than 1,000
feet above any of the four zones within
the Sanctuary described in Appendix B
to this subpart. Failure to maintain a
minimum altitude of 1,000 feet above
ground level above any such zone is
presumed to disturb marine mammals
or seabirds.
* * * * *

Subpart 0—Olympic Coast National
Marine Sanctuary

4. Amend §922.152 by revising
paragraph (a)(6) to read as follows:

§922.152 Prohibited or otherwise
regulated activities.

(a) R

(6) Disturbing marine mammals or
seabirds by flying motorized aircraft at
less than 2,000 feet over the waters
within one nautical mile of the Flattery
Rocks, Quillayute Needles, or Copalis
National Wildlife Refuges or within one

nautical mile seaward from the coastal
boundary of the Sanctuary, except for
activities related to Tribal timber
operations conducted on reservation
lands, or to transport persons or
supplies to or from reservation lands as
authorized by a governing body of an
Indian Tribe. Failure to maintain a
minimum altitude of 2,000 feet above
ground level any over such waters is
presumed to disturb marine mammals
or seabirds.

* * * * *

[FR Doc. 201030678 Filed 12-7-10; 8:45 am]
BILLING CODE 3510-NK—P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-132724-10]
RIN 1545-BJ78

Source of Income From Qualified Fails
Charges

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this Federal Register, the IRS
and the Treasury Department are issuing
temporary regulations (TD 9508) under
section 863(a) of the Internal Revenue
Code. These regulations set forth the
source of income attributable to
qualified fails charges. This action is
necessary to provide guidance about the
treatment of fails charges for purposes of
sections 871 and 881, which generally
require gross-basis taxation of foreign
persons not otherwise subject to U.S.
net-basis taxation and the withholding
of such tax under sections 1441 and
1442. The text of the temporary
regulations also serves as the text of
these proposed regulations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by March 8, 2011.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-132724—-10), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-132724—
10), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the Federal
eRulemaking Portal at http://

www.regulations.gov (IRS REG-132724—
10).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Sheila Ramaswamy or Anthony J. Marra,
Office of Associate Chief Counsel
(International) (202) 622-3870;
concerning submissions of comments or
a request for a public hearing, Richard
Hurst at (202) 622-7180.
SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

The temporary regulations published
in the Rules and Regulations section of
this issue of the Federal Register
provide guidance for the treatment of
fails charges for purposes of sections
871, 881, 1441 and 1442 by establishing
source rules for qualified fails charges
that arise in the delivery-versus-
payment market for Treasury securities.
The text of those temporary regulations
also serves as the text of these proposed
regulations. The preamble to the
temporary regulations explains the
temporary regulations and these
proposed regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. In addition
to the specific requests for comments
made elsewhere in this preamble or the
preamble to the temporary regulations,
the IRS and the Treasury Department
request comments on the clarity of the
proposed regulations and how they can
be made easier to understand. A public
hearing may be scheduled if requested
in writing by any person who timely
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submitted written comments. If a public
hearing is scheduled, notice of the date,
time, and place of the hearing will be
published in the Federal Register.

Drafting Information

The principal authors of these
regulations are Sheila Ramaswamy and
Anthony J. Marra, Office of the
Associate Chief Counsel (International).
However, other persons from the Office
of Associate Chief Counsel
(International) and the Treasury
Department have participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendment to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 863(a) and 7805

EEE

Par. 2. Section 1.863—-10 is added to
read as follows:

§1.863-10 Source of income from a
qualified fails charge.

[The text of proposed § 1.863-10 is
the same as the text of § 1.863—10T
published elsewhere in this issue of the
Federal Register].

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2010-30896 Filed 12—7-10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-1029]
RIN 1625-AA09

Drawbridge Operation Regulation; Fox
River, Oshkosh, WI

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish remote drawbridge operating
procedures for the Canadian National
Railway Bridge across the Fox River at
Mile 55.72 at Oshkosh, Wisconsin. This

proposed rule is intended to establish
standard bridge operating conditions for
both vessel and train traffic while
allowing the bridge to be remotely
operated.

DATES: Comments and related material
must reach the Coast Guard on or before
January 7, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-1029 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—-9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. Lee D. Soule,
Bridge Management Specialist, U.S.
Coast Guard; telephone 216-902—6085,
e-mail lee.d.soule@uscg.mil, or fax 216—
902-6088. If you have questions on
viewing or submitting material to the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-1029),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or

hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2010-1029” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by 11
inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
1029” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
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in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The drawbridge owner, Canadian
National Railway (CN RR), requested
that the District Commander approve
remote operation of the drawbridge in
accordance with 33 CFR 117.42. The
drawbridge has been remotely operated
without specific authorization from the
District Commander for approximately
3—4 years, and is currently required to
open on signal year round. Vessel
operators have recently informed the
Coast Guard that the drawbridge
formerly was left in the open-to-
navigation position and only closed
when a train was crossing, but this
practice was no longer used and vessels
have been experiencing unreasonable
delays. The Coast Guard has determined
that the bridge could continue to be
remotely operated as long as it also
provided for the reasonable needs of
navigation. This rule is also necessary to
comply with 33 CFR 117.42 by
providing a description of the full
operation of the remotely operated
drawbridge. This bridge is a swing type
railroad bridge that provides a
horizontal clearance of 70 feet in each
draw span. The vertical clearance is 6
feet in the closed position.

Discussion of Proposed Rule

Between April 15 and October 15
each year, the proposed regulation
would require the bridge to remain in
the open-to-navigation position unless
train traffic is crossing, then reopen
once train traffic has passed. The bridge
would also be required to maintain and
operate a marine radiotelephone, along
with equipment to visually monitor the
waterway and communicate with
vessels using all signaling methods
described in 33 CFR 117.15. The
proposed light and sound signals would
provide vessels with a method of
warning when the bridge is expected to
either close for train traffic or reopen for
vessel traffic without having to establish
direct communication with the remote
bridge operator. The proposed
regulation also establishes a permanent
winter operating schedule by requiring
vessels to provide at least 12-hours

advance notice for a bridge opening
during winter, or during the traditional
non-boating season, between October 16
and April 14 each year.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. This
determination is expected to improve
intermodal transportation at the bridge
crossing and does not exclude either
vessel or train traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The proposed regulation is
expected to increase availability of the
drawbridge for vessel traffic and
potentially increase access by, and to,
small entities on the waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small

business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Lee D.
Soule, Bridge Management Specialist,
U. S. Coast Guard; telephone 216-902—
6085, e-mail lee.d.soule@uscg.mil, or fax
216—902-6088. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Goast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
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significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969

(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2.In §117.1087 add paragraph (e) to
read as follows:

§117.1087 Fox River.
* * * * *

(e) The draw of the Canadian National
Bridge, mile 55.72, at Oshkosh, shall
operate as follows:

(1) From April 15 to October 15 the
draw will be remotely operated and
shall remain in the open position for
vessel traffic unless the following train
sequence occurs; when a train is
scheduled to cross the bridge, a flashing
red light will be displayed when the
bridge will close in 10 minutes, then a
fixed red light when the bridge will
close in 5 minutes, then a flashing red
light and continuous ringing bell when
the bridge will close in 1 minute, and
during the closing sequence. After train
traffic has crossed, and when the bridge
again opens for vessel traffic, a flashing
red light and continuous ringing bell
will be displayed when the bridge will
open in 1 minute, and during the
opening sequence.

(2) From October 16 to April 14 the
draw shall open on signal if at least a
12 hour advance notice is provided.

(3) Before the bridge opens or closes,
and while the draw is in motion, the
remote operator shall monitor waterway
traffic by remote visual inspection to
show the waterway is clear and it is safe
to operate the draw. The remote
operator shall also announce that the
bridge is opening or closing on VHF-FM
Marine Radiotelephone. The owners of
the bridge shall maintain 2 board gauges
in accordance with 33 CFR 118.160 of
this chapter. The remote drawtender

may be contacted by mariners at
anytime by radiotelephone or
commercial phone number; this
information shall be so posted on the
bridge so that they are plainly visible to
vessel operators approaching the up or
downstream side of the bridge.

Dated: November 23, 2010.
M.N. Parks,

Rear Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard District.

[FR Doc. 2010-30740 Filed 12—7-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2010-1030]

RIN 1625-AA09

Drawbridge Operation Regulation;

Duluth Ship Canal, Duluth-Superior
Harbor, MN

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a drawbridge opening
schedule for the Duluth Aerial Lift
Bridge for vessels under 300 gross tons.
Scheduled drawbridge openings were
requested by various local entities to
help reduce traffic congestion near the
drawbridge during the peak navigation
and tourist season. The scheduled
drawbridge openings are expected to
improve traffic congestion in the area
and enhance safety for all modes of
transportation.

DATES: Comments and related material
must reach the Coast Guard on or before
January 7, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-1030 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
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“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. Lee Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone (216) 902—
6085, e-mail Lee.D.Soule@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-1030),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG—-2010-1030" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an

unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
1030” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The Duluth Aerial Bridge is located
0.25 miles from Duluth Harbor North
Pier Light at the lakeward end of the
Duluth Ship Canal. It is a vertical lift
type bridge that provides 15 feet of
vertical clearance in the down position
and up to 141 feet in the open position.
The bridge currently opens on signal for
all vessel traffic that requires a bridge
opening. Marine traffic on the waterway
consists of large commercial vessels,
smaller commercial vessels, and both
power and sail recreational vessels.

Various entities in Duluth that
requested the scheduled openings
included: City of Duluth, Duluth Fire
Department-Emergency Management,
Duluth Police Department, Park Point
Community Association, and Canal Park
Business Association. The scheduled
drawbridge openings were requested
during the peak navigation and tourist
season to improve the flow of vehicular
traffic over the bridge, relieve vehicular
traffic congestion near the bridge and on
city streets on both sides of the bridge
(Park Point and Canal Park), improve
access and response times for
emergency response entities, and
enhance pedestrian safety in the vicinity
of the bridge.

Commander, Ninth Coast Guard
District, approved a temporary deviation
from regulations, with request for
comments, that was published in the
April 22, 2010, issue of the Federal
Register (75 FR 20918). The temporary
deviation was constructed to be used as
a test bridge schedule during the 2010
navigation and tourist season. The test
schedule allowed for scheduled bridge
openings on the hour and half-hour for
all vessels under 300 gross tons between
the hours of 6 a.m. and 9 p.m., seven
days per week, and on signal between
9 p.m. and 6 a.m., from May 3 to
October 29, 2010. The bridge continued
to open at all times for all vessels over
300 gross tons and Federal, State, and
local government vessels, vessels in
distress, commercial vessels engaged in
rescue or emergency salvage operations,
vessels engaged in pilot duties, and
vessels seeking shelter from severe
weather. Written comments regarding
the test schedule were solicited
throughout the period.

The Coast Guard received four (4)
comments regarding the test schedule
that were successfully received by the
Docket Management Facility. Three of
the comments were from charter
fishermen operating out of Duluth
Harbor. The fourth comment was from
a representative of Duluth Seaway Port
Authority. The comments from charter
fishermen generally cited objections to
the scheduled bridge openings for their
type of vessels. Among the comments
were statements regarding
inconsistencies by bridge operators for
openings, concerns for vessel safety due
to smaller power vessels operating in
the canal at high speeds among vessels
waiting for bridge openings, and dates
and times of the day that the scheduled
openings should apply; specifically, that
the scheduled openings should not be in
place before 7:30 a.m. each day. The
Port Authority commenter stated that
the scheduled openings should not
apply to commercial vessels of any size
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that support the commercial cargo
business in the port, as well as research
and survey vessels. The Port Authority
comment also included a
recommendation to adjust the dates and
times that scheduled drawbridge
openings would apply.

In addition to the written comments,
a stakeholders meeting was held in
Duluth on October 20, 2010, to review
and evaluate the test drawbridge
schedule and receive comments. The
stakeholders meeting included
representatives from Coast Guard, City
of Duluth, Duluth Seaway Port
Authority, Park Point Community
Association, Canal Park Business
Association, Great Lakes Towing
Company, Vista Cruise Lines, Duluth
Yacht Club, and Charter Fishermen.

Discussion of Proposed Rule

The City of Duluth collected data
throughout the test period related to
vehicular and vessel traffic counts, and
the number of bridge openings. In
addition to the data collected, each
stakeholder had the opportunity to
amplify their written comments and
provide additional direct input to the
Coast Guard during the October 20,
2010, meeting. During the stakeholder
meeting it was generally agreed by all
parties that the scheduled bridge
openings appeared to improve the
general flow of vehicular traffic on both
sides of the bridge and reduced
vehicular traffic congestion. The claim
of inconsistencies by the bridge

operators was discussed, and appeared
to be isolated to only a few incidents.
They also occurred near the beginning
of the test period and can reasonably be
attributed to all parties adjusting to the
scheduled bridge openings. The Port
Authority and Great Lakes Towing
Company representatives stated their
positions that towing vessels engaged in
port operations should be specifically
included with vessels that continue to
have bridge openings at any time (on
signal). The proposed rule has been
adjusted to include these types of
vessels for openings on signal. Research
and survey vessels operating from
Duluth Harbor were also requested to be
specifically included in this group. This
class of vessels is considered public or
government vessels and may request
bridge openings on signal. Only a minor
adjustment to the proposed language is
needed to address this statement. The
comment regarding vessels operating at
unsafe speeds in the canal is considered
a law enforcement issue and not related
to the scheduled drawbridge openings.
The Coast Guard will take these reports
into consideration. Regarding the time
of year and hours each day that the
scheduled openings would apply, it was
generally agreed during the stakeholders
meeting that the scheduled openings
would be beneficial and effective
between Memorial Day and Labor Day
each year, instead of the beginning of
May to the end of October, as it was
implemented for the test schedule. The
scheduled opening hours during the test

schedule were from 6 a.m. to 9 p.m.
each day. It was requested that the
scheduled openings start at 7:30 a.m.
instead of 6 a.m. The later start time was
requested to allow for the charter
fishermen to obtain bridge openings for
their first trip of the day during a time
when vehicular traffic is still relatively
light. The data collected by the City of
Duluth supports the agreed change to
the dates that the scheduled openings
would apply. The data also identifies
that the requested time each day to start
scheduled openings should be 7 a.m.
instead of 6 a.m. or 7:30 a.m. In addition
to the vehicular traffic data below that
indicates a clear increase in rush hour
traffic between 7 and 8 a.m., bridge
opening logs showed that the first trip
each day for most charter fishermen
occurred before 7 a.m. In order to
maintain an effective bridge schedule
that accomplishes the purpose of
managing traffic congestion while still
providing for the reasonable needs of
navigation, the proposed rule adjusts
the times for scheduled openings from
7 a.m. to 9 p.m. The later time was also
discussed and determined to remain at
9 p.m. since there is still considerable
vehicular traffic departing the public
park area on Minnesota Point around
this hour between Memorial Day and
Labor Day. Additionally, the 9 p.m. time
does not adversely affect any vessel
traffic. The data below collected by City
of Duluth illustrates support for the
agreed adjustments during the
stakeholders meeting:

TOTAL VESSELS UNDER 300 GROSS TONS

May June July Aug Sep Oct
2009 .. 383 1287 2015 1974 1331 212
2070 i e 528 1066 2088 1430 1016 380
Total Bridge Openings
320 841 1097 1184 800 350
300 576 860 630 752 429
TOTAL VEHICLES (BOTH DIRECTIONS)
[Vehicular counts were not collected in 2009]
May June July Aug Sep Oct
2070 i 102,564 210,539 266,000 230,668 160,591 163,110

TOTAL AVERAGE VEHICLES FOR EACH
HOUR

6am—-7am. | 7am.-8 a.m.

June .......... 68.20 97.53
July ... 58.77 87.80
August ....... 50.04 84.09

In addition to the two scheduled
openings per hour, vessels will continue
to have access to the harbor through the
alternate Superior, Wisconsin, Entry
Channel, and passage of the Aerial
Bridge during unscheduled openings for
commercial vessels. The proposed
schedule is expected to provide for the
reasonable balance of all modes of

transportation and effectively
accomplish the requested goal of
improving traffic congestion and safety
in the area of the Duluth Aerial Bridge.

This proposed regulation also adjusts
the current required advance notice
requirement for vessels from 24-hours to
12-hours vessels between January 1 and
March 15.
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Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. This
determination is expected to improve
traffic congestion and safety in the
vicinity of the drawbridge and does not
exclude bridge openings for vessel
traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The proposed rule continues to
provide at least two drawbridge
openings per hour between 7 a.m. and
9 p.m. each day, and openings at any
time during all other hours, as well as
during unscheduled transits of
commercial vessels. The test schedule
implemented this year resulted in only
minor adjustments in schedules or
operations for all entities. Additionally,
all vessels that do not require bridge
openings may transit the drawbridge at
any time, and the alternate Superior,
Wisconsin, Entry Channel may be used
by all vessels at any time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Lee D.
Soule, Bridge Management Specialist,
U.S. Coast Guard, telephone 216-902—
6085, e-mail lee.d.soule@uscg.mil, or fax
216-902-6088. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.
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Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Revise §117.661 to read as follow:

§117.661 Duluth Ship Canal (Duluth-
Superior Harbor).

The draw of the Duluth Ship Canal
Aerial bridge, mile 0.25 at Duluth, shall
open on signal; except that, from the
Friday before Memorial Day through the
Tuesday after Labor Day each year,
between the hours of 7 a.m. and 9 p.m.,
seven days a week, the drawbridge shall
open on the hour and half-hour for
vessels under 300 gross tons, if needed;
and the bridge will open on signal for
all vessels from 9 p.m. to 7 a.m., seven
days a week, and at all times for
Federal, State, and local government
vessels, vessels in distress, commercial
vessels engaged in rescue or emergency
salvage operations, commercial-assist
towing vessels engaged in towing or
port operations, vessels engaged in pilot
duties, vessels seeking shelter from
severe weather, and all vessels 300 gross
tons or greater. From January 1 through
March 15, the draw shall open on signal
if at least 12 hours notice is given. The
opening signal is one prolonged blast,
one short blast, one prolonged blast, one
short blast. If the drawbridge is
disabled, the bridge authorities shall
give incoming and outgoing vessels
timely and dependable notice, by tug

service if necessary, so that the vessels

do not attempt to enter the canal.
Dated: November 23, 2010.

M.N. Parks,

Rear Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard District.

[FR Doc. 2010-30739 Filed 12-7-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-1134]

RIN 1625-AA87

Security Zone; Vessels Carrying

Hazardous Cargo, Sector Columbia
River Captain of the Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes the
establishment of a 500 yard security
zone around vessels carrying hazardous
cargo, as determined by the Captain of
the Port (COTP) Columbia River, when
such vessels are located in the Sector
Columbia River COTP Zone as defined
in 33 CFR 3.65-15 and the COTP
Columbia River determines that a
security zone is necessary and
enforcement of that security zone is
practicable. The security zones will help
ensure the security of the vessels
themselves as well as the maritime
public due to the hazardous nature of
the cargo on board.

DATES: Comments and related material
must be received by the Coast Guard on
or before March 8, 2011. Requests for
public meetings must be received by the
Coast Guard on or before January 24,
2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-1134 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand Delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—-9329.

To avoid duplication, please use only
one of these four methods. See the

“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail MST1 Jaime Sayers,
Waterways Management Division, Coast
Guard Sector Columbia River; telephone
503-240-9319, e-mail
Jaime.A.Sayers@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-1134),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online(via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG—2009-1134" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
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unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and we may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG—2009—
1134” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act, system of records notice regarding
our public dockets in the January 17,
2008, issue of the Federal Register (73
FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before January 24, 2011
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

Vessels carrying hazardous cargo
occasionally operate in the Sector
Columbia River COTP Zone. Examples
of hazardous cargoes include, but are
not limited to, liquefied petroleum gas,
ammonium nitrate and associated
mixtures, anhydrous ammonia, and
chlorine. The security zones that would
be created by this rule will help ensure
the security of the vessels themselves as

well as the maritime public in general
by prohibiting all persons or vessels
from coming within 500 yards of such
vessels while located in Sector
Columbia River COTP Zone. In the past,
the COTP Columbia River has issued
temporary security zones to cover
certain vessels carrying hazardous
cargo.

Discussion of Proposed Rule

The Coast Guard proposes the
establishment of a 500 yard security
zone around any vessel carrying
hazardous cargo, as determined by the
COTP Columbia River, when such a
vessel is located in the Sector Columbia
River COTP Zone as defined in 33 CFR
3.65-15 and the COTP Columbia River
determines that a security zone is
necessary and enforcement of that
security zone is practicable.

All persons and vessels would be
prohibited from entering or remaining
in the security zone unless authorized
by the COTP Columbia River. The
maritime public will be notified when a
security zone is effective via the
presence of one or more Coast Guard
vessels to enforce the zone and a local
broadcast notice to mariners.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard has made this
determination based on the fact that the
security zones created by this rule will
only be in effect during the limited
periods of time when vessels carrying
hazardous cargo, as determined by the
COTP Columbia River, are located in the
Sector Columbia River COTP Zone. In
addition, maritime traffic will be able to
transit around the security zones or, if
necessary, may be allowed to transit
through the security zones with
permission from the COTP Columbia
River.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a

substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This proposed rule may affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to operate
in an area covered by a security zone
created by this rule. The security zones
created by this rule will not have a
significant economic impact on a
substantial number of small entities,
however, because they will only be in
effect during the limited periods of time
when vessels carrying hazardous cargo,
as determined by the COTP Columbia
River, are located in the Sector
Columbia River COTP Zone. In
addition, maritime traffic will be able to
transit around the security zones or, if
necessary, may be allowed to transit
through the security zones with
permission from the COTP Columbia
River.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
MST1 Jaime Sayers, Waterways
Management Division, Coast Guard
Sector Columbia River at telephone
503—240-9319. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Goast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian Tribes.
We invite your comments on how this
proposed rule might impact Tribal
governments, even if that impact may
not constitute a “Tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule

involves the establishment of a security
zone. Therefore, this rule would be
categorically excluded under Figure 2—
1, paragraph (34) (g) of Commandant
Instruction M16475.1D, which
addresses regulations establishing,
disestablishing, or changing regulated
navigable areas and security or safety
zones. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add § 165.1335 to read as follows:

§165.1335 Security Zone; Vessels
Carrying Hazardous Cargo, Sector
Columbia River Captain of the Port Zone.

(a) Location. The following area is a
security zone: All waters within 500
yards, in all directions, of any vessel
carrying hazardous cargo, as determined
by the Captain of the Port (COTP)
Columbia River, while such a vessel is
located in the Sector Columbia River
COTP Zone as defined in 33 CFR 3.65—
15 and the COTP Columbia River
determines that a security zone is
necessary and enforcement of the
security zone is practicable.

(b) Regulations. (1) In accordance
with the general regulations in 33 CFR
part 165, subpart D, no person or vessel
may enter or remain in a security zone
created by this section without the
permission of the COTP Columbia River
or his/her designated representative.
Designated representatives are Coast
Guard personnel authorized by the
COTP Columbia River to grant persons
or vessels permission to enter or remain
in a security zone created by this
section. Subpart D of 33 CFR part 165
contains additional provisions
applicable to a security zone created by
this section.

(2) To request permission to enter a
security zone created by this section,
contact Coast Guard Sector Columbia
River at telephone number 503-861—
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6212 or via VHF channel 16 (156.8
MHz) or VHF channel 22 (157.1 MHz).

(c) Notification. When a security zone
is created by this section, one or more
Coast Guard vessels will be present to
enforce the security zone and the COTP
Columbia River will issue a local
broadcast notice to mariners.

Dated: November 5, 2010.
D.E. Kaup,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Columbia River.

[FR Doc. 2010-30738 Filed 12—7-10; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 49
[EPA-R09-OAR-2010-0683; FRL-9235-3]

Extension of Public Comment Period
and Postponement of Public Hearings
for Source Specific Federal
Implementation Plan for Implementing
Best Available Retrofit Technology for
Four Corners Power Plant: Navajo
Nation

AGENCY: Environmental Protection
Agency.

ACTION: Notice of extended public
comment period and postponed public
hearings.

SUMMARY: On October 19, 2010, EPA
published in the Federal Register our
proposed determination of the Best
Available Retrofit Technology (BART)
for the Four Corners Power Plant and
requested comment by December 20,
2010. EPA is extending the public
comment period until March 18, 2011,
for our proposed BART determination.
EPA is also postponing the open houses
and public hearings announced in the
Federal Register on November 12, 2010
and will provide additional notice and
details of the rescheduled hearings at a
later time.

DATES: Comments must be submitted no
later than March 18, 2011.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2010-0683, by one of the
following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions.

E-mail: r9air_fcppbart@epa.gov.

Mail or deliver: Anita Lee (Air-3), U.S.
Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available

online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access” system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

FOR FURTHER INFORMATION CONTACT: If
you have questions please contact Anita
Lee, EPA Region IX, (415) 972-3958,
r9air _feppbart@epa.gov.

SUPPLEMENTARY INFORMATION: On
October 19, 2010, the Region 9 Office of
the United States Environmental
Protection Agency (EPA) proposed a
Source Specific Federal Implementation
Plan to implement the Best Available
Retrofit Technology for Four Corners
Power Plant, located on the Navajo
Nation (75 FR 64221). The Clean Air
Act’s Regional Haze Rule requires the
use of Best Available Retrofit
Technology (BART) at older coal-fired
power plants to reduce haze and
improve visibility.

On November 12, 2010, EPA
published in the Federal Register (75
FR 69373) a notice of three sets of open
houses and public hearings to be held
at three locations in the Four Corners
Area on December 6-9, 2010. EPA is
postponing the open houses and public
hearings and will provide additional
notice and details of the rescheduled
hearings at a later time.

EPA published notices of open houses
and public hearings, to be held
December 7-9, 2010 in Shiprock, NM,
Farmington, NM, and Durango, CO, in
the Farmington Daily Times and the
Durango Herald on November 3, 2010
and the Navajo Times on November 4,
2010. Notice of these hearings was
additionally published in the Federal
Register on November 12, 2010 (75 FR
69373). On Thursday, November 11,
2010, EPA published notice in the
Navajo Times of an additional open
house and public hearing to be held at
the Nenahnezad Chapter House in
Fruitland, NM. The public comment

period for the proposal was scheduled
to close on December 20, 2010.

EPA proposed requiring the Four
Corners Power Plant to meet a plant-
wide limit of 0.11 1b/MMBtu,
representing an 80% reduction in
emissions of nitrogen oxides (NOx) to
achieve cleaner, healthier air while
improving the visibility at sixteen of our
most pristine national parks and
wilderness areas. EPA’s proposal can be
achieved by installing and operating
selective catalytic reduction (SCR) on all
five units. EPA is also proposing a
particulate matter (PM) emission limit
of 0.012 1b/MMBtu for the three smaller
units that will require additional
controls for fine particles, and is also
requesting comment on whether BART
can be met on the three smaller units by
requiring an emission limit of 0.03 1b/
MMBtu with a 20% opacity limit.
Reduction of fine particles may help
reduce the visible secondary plume that
is often emanating from these three
units. For the two larger units at Four
Corners Power Plant, EPA is proposing
an emission limit of 0.015 lb/MMBtu,
achievable with proper operation of the
existing baghouses.

On November 9, 2010, EPA met with
representatives from Arizona Public
Service (APS), co-owner and operator of
FCPP. APS discussed an alternative
proposal that calls for shutting down
Units 1-3 at FCPP by 2014 and
installing SCR on Units 4 and 5 by 2018.
APS claims this plan will result in
larger emissions reductions than EPA’s
proposal without layoffs at the facility.
A record of this meeting has been
posted to the docket for this proposed
rulemaking. APS plans to submit their
alternative proposal and supporting
analysis to EPA shortly. EPA will make
this submittal from APS available from
our docket when it is received. The link
to the docket can be reached at the
following Web site: http://www.epa.gov/
region9/air/navajo/
index.html#proposed or from http://
www.regulations.gov, identified by EPA
Docket Number: EPA-R09-OAR-2010—
0683.

EPA is extending the public comment
period for our proposal to March 18,
2011 and postponing the scheduled
open houses and public hearings to
allow EPA and the public time to assess
the alternative proposal submitted by
APS. EPA may supplement our proposal
with additional information following
our analysis of APS’ submission. If EPA
supplements our original proposal, we
will publish the supplement in the
Federal Register and provide
supporting documentation in our
docket. The dates for the rescheduled
open houses and public hearings have
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not yet been determined, but EPA will
provide notice of the rescheduled open
houses and hearings in local
newspapers, in our docket, and on our
Web site at least 30 days prior to the
events.

EPA’s proposed rule was published in
the Federal Register on October 19,
2010 (75 FR 64221) and can be accessed
the following Web site: http://
www.epa.gov/region9/airnavajo/
index.htmHproposed. EPA has
established a public docket for the
proposed rulemaking under the docket
number EPA-R09-OAR-2010-0683.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). Due to
building security procedures, to inspect
the hard copy materials, please schedule
an appointment at least 24 hours in
advance during normal business hours
with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

Dated: November 22, 2010.
Deborah Jordan,
Air Division Director, Region IX.
[FR Doc. 2010-30841 Filed 12—7-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0671; FRL-9236-5]

Approval and Promulgation of Air
Quality Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed Rule.

SUMMARY: EPA is proposing to approve
aJuly 29, 2010, request from the State
of Illinois to exempt sources of Nitrogen
Oxides (NOx) in the Illinois portions of
the Chicago-Gary-Lake County, Illinois-
Indiana and St. Louis, Missouri-Illinois
8-hour ozone nonattainment areas from
Clean Air Act (CAA) requirements for
NOx Reasonably Available Control
Technology (RACT) for purposes of
attaining the 1997 8-hour ozone
National Ambient Air Quality Standard
(NAAQS). The State’s NOx RACT
waiver request is based on the most
recent three years of complete, quality-
assured ozone monitoring data, which

demonstrate that additional reduction of
NOx emissions in the ozone
nonattainment areas would not
contribute to attainment of the 1997
8-hour ozone NAAQS in the two ozone
nonattainment areas. In addition to
waiving the NOx RACT requirement for
the State of Illinois, final approval of the
NOx RACT waiver would also suspend
a requirement for EPA to promulgate a
NOx RACT Federal Implementation
Plan (FIP) for the 8-hour ozone
nonattainment areas.

DATES: Comments must be received on
or before January 7, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0671, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: mooney.john@epa.gov.

e Fax:(312) 692—-2551.

e Mail: John M. Mooney, Chief,
Attainment Planning and Maintenance
Section, Air Programs Branch, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Ilinois 60604.

e Hand Delivery: John M. Mooney,
Chief, Attainment Planning and
Maintenance Section, Air Programs
Branch, (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, 18th Floor, Chicago, Illinois
60604. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05—OAR-2010—
0671. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://

www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects
and viruses. For additional instructions
on submitting comments, go to section
I of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Edward Doty at (312)
886—6057 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:

Edward Doty, Environmental Scientist,

Attainment Planning and Maintenance

Section, Air Programs Branch (AR-18]),

Environmental Protection Agency,

Region 5, 77 West Jackson Boulevard,

Chicago, Illinois 60604, (312) 886—6057.

SUPPLEMENTARY INFORMATION:

Throughout this document whenever

“we,” “us,” or “our” is used, we mean

EPA. This SUPPLEMENTARY INFORMATION

section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. What is the background for this action?

III. State Petition

IV. EPA Review of the Petition

A. Have the ozone nonattainment areas
attained the 1997 8-hour ozone NAAQS?
B. EPA’s analysis of Illinois’ NOx RACT

Waiver Petition

V. What are the environmental effects of this
action?

VI. EPA’s Proposed Action

VII. Statutory and Executive Order Reviews
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I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period

deadline identified in the proposed rule.

II. What is the background for this
action?

EPA has determined that ground-level
ozone (03) is detrimental to human
health. On July 18, 1997 (62 FR 38856),
EPA promulgated an 8-hour ozone
NAAQS of 0.08 parts per million parts
of air (ppm). The standard is violated in
an area when any ozone monitor in the
area (or in its downwind environs)
records 8-hour ozone concentrations
with a 3-year average of the annual
fourth-highest daily maximum 8-hour
ozone concentrations equaling or
exceeding 0.085 ppm.

Section 107 of the CAA required EPA
to designate as nonattainment any area
that violated the 1997 8-hour ozone
standard. The 8-hour ozone
designations and classifications were
promulgated on April 30, 2004 (69 FR
23857). In that EPA rulemaking, the
Chicago-Gary-Lake County, Illinois-
Indiana (IL-IN) and St. Louis, Missouri-
Ilinois (MO-IL) areas were designated
as nonattainment for the 1997 8-hour
ozone NAAQS, and the designations
became effective on June 15, 2004.

Ground-level ozone is not generally
emitted directly by sources. Rather,
emitted NOx and Volatile Organic
Compounds (VOC) react in the presence
of sunlight to form ground-level ozone,
as a secondary compound, along with
other secondary compounds. NOx and

VOC are referred to as “ozone
precursors.” Reduction of peak ground-
level ozone concentrations is achieved
through controlling VOC and NOx
emissions.

The CAA, title 1, part D contains two
sets of provisions—subparts 1 and 2—
that address planning and emission
control requirements for ozone
nonattainment areas. Subpart 1 contains
general, less prescriptive requirements
for all nonattainment areas of any
pollutant governed by a NAAQS.
Subpart 2 contains more specific
requirements for ozone nonattainment
areas classified under section 181 of the
CAA. The Chicago-Gary-Lake County,
IL-IN and St. Louis, MO-IL areas are
classified as moderate nonattainment
areas under the 1997 8-hour ozone
NAAQS.1

The subpart 2 ozone plan
requirements under the CAA with
respect to control of VOC and NOx
emissions depend on the ozone
nonattainment classification of an area.
The air quality planning and control
requirements for the reduction of NOx
emissions are contained in section
182(f) of the CAA. Section 182(f)
requires States with areas classified as
moderate nonattainment and above to
adopt and implement the same level of
NOx emission controls for major
stationary sources as are required for
major stationary sources of VOC
emissions. Section 182(f) also provides
that these NOx emission reduction
requirements do not apply to an area
outside of an ozone transport region if
EPA determines that additional
reductions of NOx emissions would not
contribute to attainment of the ozone
standard in the area. In areas where the
ozone standard is attained, as
demonstrated by complete, quality-
assured air quality data, without the
implementation of the additional
section 182(f) NOx emission controls, it
is clear that the additional NOx
emission reductions required by section
182(f) did not contribute to attainment
of the ozone standard.

On March 17, 2008, EPA notified
Douglas P. Scott, Director of the Illinois
EPA, that EPA had determined that the
State of Illinois had failed to submit a
CAA-required NOx RACT State
Implementation Plan (SIP) revision (the
NOx RACT emission control rules) for
the Illinois portions of the Chicago-
Gary-Lake County, IL-IN and St. Louis,

10n May 11, 2010 (75 FR 26113), EPA published

a final rule to redesignate Lake and Porter Counties,
Indiana to attainment of the 1997 8-hour ozone
NAAQS. The Illinois portion of the Chicago-Gary-
Lake County, IL-IN area remains designated as a
nonattainment area for the 1997 8-hour ozone
NAAQS.

MO-IL ozone nonattainment areas. EPA
formalized this finding in the Federal
Register on March 24, 2008 (73 FR
15416), and that action commenced the
sanctions process outlined by section
179 of the CAA and 40 CFR 52.31. See
59 FR 39832, August 4, 1994. Under this
process, the new source two-to-one (2:1)
emissions offset sanction would take
effect in the Illinois ozone
nonattainment areas on September 24,
2009. The sanctions clock would run
and any imposed sanctions would
remain in effect until either a NOx
RACT SIP revision is submitted to EPA
by the State of Illinois and is
affirmatively determined complete by
EPA, or a NOx control waiver, under
section 182(f), is granted by EPA.

On September 1 and 2, 2009, the
Illinois EPA submitted adopted NOx
emission control regulations, as a
requested SIP revision, to meet the CAA
NOx RACT requirement. On September
16, 2009, EPA determined this SIP
revision submittal to be complete,
terminating the sanctions clock
activated on March 24, 2008.2 EPA
continues to review this SIP revision,
but has not yet completed rulemaking
on this requested SIP revision.
Therefore, the Illinois SIP does not yet
contain the Illinois NOx emission
control rules. In addition, it is noted
that Illinois has not yet completed
implementation of the NOx emission
control rules.

The criteria established for
determining the applicability of section
182(f) NOx emission controls and the
evaluation of section 182(f) NOx
emission control waiver requests are set
forth in a January 14, 2005, EPA policy
memorandum, “Guidance on Limiting
Nitrogen Oxides (NOx) Requirements
Related to 8-Hour Ozone
Implementation,” from Stephen D. Page,
Director, Office of Air Quality Planning
and Standards.

2 Termination of the sanctions clock did not
suspend or terminate a FIP clock (also started on
March 24, 2008) requiring EPA to promulgate a
NOx RACT FIP within two years of the
determination that Illinois had failed to submit
required NOx RACT rules. The FIP clock can only
be terminated (EPA’s obligation to promulgate a FIP
is ended) if EPA approves Illinois’ NOx emission
control rules as NOx RACT in the Illinois SIP or
suspended if EPA approves a waiver of the NOx
RACT requirement for both of the ozone
nonattainment areas. If the FIP clock is suspended
through approval of the NOx RACT waiver, the
suspension of the FIP clock continues only as long
as the two ozone nonattainment areas continue to
attain the 1997 8-hour ozone NAAQS. The FIP
clock is terminated if EPA approves the
redesignation of both areas (the Illinois portions of
the Chicago-Gary-Lake County, IL-IN and St. Louis,
MO-IL 8-hour ozone nonattainment areas) to
attainment of the 1997 8-hour ozone NAAQS.
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III. State Petition

On July 29, 2010, Illinois EPA
submitted a request for a NOx RACT
waiver for the Illinois ozone
nonattainment areas.? This NOx RACT
waiver was requested for the 1997
8-hour ozone standard. Illinois EPA
requested that EPA consider the NOx
emission control rules submitted on
September 1 and 2, 2009, for approval
as NOx RACT in the Illinois SIP under
a possible new ozone standard that EPA
is currently considering.

Mlinois EPA based its NOx RACT
waiver request on ozone air quality data
for 2007-2009, which demonstrate that
the 1997 8-hour ozone NAAQS has been
attained in the Chicago-Gary-Lake
County, IL-IN and St. Louis, MO-IL
areas without the implementation of
NOx RACT in the Illinois portions of
these areas.

IV. EPA Review of the Petition

A. Have the ozone nonattainment areas
attained the 1997 8-hour ozone
NAAQS?

An area may be considered to be
attaining the 1997 8-hour ozone
standard if there are no violations of the
standard, as determined in accordance
with 40 CFR 50.10 and appendix I,
based on the most recent three years of
complete, quality-assured air quality
monitoring data at all ozone monitoring
sites in the area and in its nearby
downwind environs. To attain this
standard, the average of the annual
fourth-high daily maximum 8-hour
average ozone concentrations measured
and recorded at each monitoring site
over the most recent 3-year period (the
monitoring site’s ozone design value)
must not exceed the ozone standard.
Based on an ozone data rounding
convention described in 40 CFR 50,
appendix I, the 1997 8-hour ozone
standard is attained if the area’s ozone
design value 4 is 0.084 ppm or less. The

data must be collected and quality-
assured in accordance with 40 CFR 58,
and must be recorded in EPA’s Air
Quality System (AQS). The ozone
monitors generally should have
remained at the same locations for
duration of the monitoring period
required to demonstrate attainment of
the ozone standard. The data supporting
attainment of the standard must be
complete in accordance with 40 CFR 50,
appendix L.

Table 1 summarizes the annual
fourth-high daily maximum 8-hour
ozone concentrations and their 3-year
(2007-2009) averages for all monitors in
the Chicago-Gary-Lake County, IL-IN
area and for the Chiwaukee Prairie
monitoring site in Wisconsin
(considered to be a high ozone monitor
in the downwind environs of the
Chicago-Gary-Lake County, IL-IN area).
These data reflect peak ozone
concentrations quality assured and
reported by the States of Illinois,
Indiana, and Wisconsin.

TABLE 1—ANNUAL FOURTH-HIGH DAILY MAXIMUM 8-HOUR OZONE CONCENTRATIONS IN PARTS PER MILLION (PPM) AND
3-YEAR AVERAGES FOR THE CHICAGO-GARY-LAKE COUNTY, IL-IN AREA

. . 3-Year
State/monitoring site 2007 2008 2009 average
Indiana Monitoring Sites
[C - 1o USSR PRSP 0.085 0.062 0.058 0.068
Hammond ........ 0.077 0.068 0.065 0.070
Ogden Dunes ... 0.084 0.069 0.067 0.073
Valparaiso ........ 0.080 0.061 0.064 0.068
WHItING et nb e 0.088 0.062 0.062 0.071
lllinois Monitoring Sites
7o SR 0.085 0.066 0.069 0.073
Chicago-Cheltenham .........c.coiiiiiriiee e 0.082 0.066 0.065 0.071
Chicago-Adams ......... 0.084 0.058 0.076 0.073
Chicago-Ellis Avenue . 0.079 0.063 0.060 0.068
Chicago-Ohio Street .. 0.075 0.063 0.062 0.067
Chicago-Lawndale .........cceooiiririeiiiiiericeee e 0.080 0.066 0.067 0.071
Chicago