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Presidential Documents

Title 3—

The President

Executive Order 13560 of December 14, 2010

White House Council for Community Solutions

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to encourage the growth
and maximize the impact of innovative community solutions and civic par-
ticipation by all Americans, it is hereby ordered as follows:

Section 1. Establishment. There is established the White House Council
for Community Solutions (Council) within the Corporation for National and
Community Service (CNCS) to support the social innovation and civic partici-
pation agenda of the Domestic Policy Council.

Sec. 2. Mission and Functions of the Council. The Council shall support
the nationwide “Call To Service” campaign authorized in the Serve America
Act (Public Law 111-13) by:

(a) identifying the key attributes of effective community-developed solu-
tions to our national problems;

(b) identifying specific policy areas in which the Federal Government
is investing significant resources that lend themselves to cross-sector collabo-
ration and providing recommendations for such collaborations;

(c) highlighting examples of best practices, tools, and models that are
making a demonstrable positive impact in communities and fostering in-
creased cross-sector collaboration and civic participation;

(d) making recommendations to the President on how to engage individ-
uals, State and local governments, institutions of higher education, non-
profit and philanthropic organizations, community groups, and businesses
to support innovative community-developed solutions that have a significant
impact in solving our Nation’s most serious problems; and

(e) honoring and highlighting the work of leaders in service and social
innovation who are making a significant impact in their communities.
Sec. 3. Membership. (a) The Council shall be composed of not more than
30 members from outside the Federal Government appointed by the President.
The Chair of the Board of Directors of the CNCS shall also serve on the
Council. Appointed members of the Council may include individuals with
relevant experience or subject matter expertise that the President deems
appropriate, as well as individuals who may serve as representatives of
a variety of sectors, including, among others, State and local governments,
institutions of higher education, non-profit and philanthropic organizations,
community groups, and businesses.

(b) The President shall designate one of the members of the Council
to serve as Chair. The Chair shall convene and preside at meetings of
the Council.

(c) The term of office of members appointed by the President shall be
2 years, and members shall be eligible for reappointment. Members may
continue to serve after the expiration of their terms until the President
appoints a successor. A member appointed to fill a vacancy shall serve
only for the unexpired term of such vacancy.

Sec. 4. Administration. (a) The CNCS shall provide funding and administra-
tive support for the Council to the extent permitted by law and within
existing appropriations.

(b) The heads of executive departments and agencies shall assist and
provide information to the Council, consistent with applicable law and
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subject to the availability of appropriations, as may be necessary to carry
out the functions of the Council.

(c) The members of the Council shall serve without compensation for
their work on the Council. Members of the Council may, however, receive
travel expenses, including per diem in lieu of subsistence, as authorized
by law for persons serving intermittently in Government service (5 U.S.C.
5701-5707).

(d) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C.
App.) (the “Act”), may apply to the administration of the Council, any
functions of the President under the Act, except that of reporting to the
Congress, shall be performed by the Chief Executive Officer of the CNCS
in accordance with the guidelines issued by the Administrator of General
Services.

Sec. 5. Termination. The Council shall terminate 2 years from the date
of this order, unless renewed by the President.

Sec. 6. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) authority granted by law to an executive department, agency, or the
head thereof; or

(ii) functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
December 14, 2010.
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FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Parts 1600, 1604, 1650, 1651,
and 1690

Employee Contribution Elections and
Contribution Allocations; Uniformed
Services Accounts; Methods of
Withdrawing Funds From the Thrift
Savings Plan; Death Benefits; Thrift
Savings Plan

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Final rule.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) is amending
its regulations to establish procedures to
maintain beneficiary participant
accounts for spouse beneficiaries in
accordance with the Thrift Savings Plan
Enhancement Act of 2009.

DATES: This final rule is effective
December 20, 2010.

FOR FURTHER INFORMATION CONTACT:
Laurissa Stokes at 202—942-1645.
SUPPLEMENTARY INFORMATION: The
Agency administers the Thrift Savings
Plan (TSP), which was established by
the Federal Employees’ Retirement
System Act of 1986 (FERSA), Public
Law 99-335, 100 Stat. 514. The TSP
provisions of FERSA are codified, as
amended, largely at 5 U.S.C. 8351 and
8401-79. The TSP is a tax-deferred
retirement savings plan for Federal
civilian employees and members of the
uniformed services. The TSP is similar
to cash or deferred arrangements
established for private-sector employees
under section 401(k) of the Internal
Revenue Code (26 U.S.C. 401(k)).

This regulation was published in
proposed form on November 10, 2010
(75 FR 69026). The Agency received two
comments. Both commenters
recommended changes to the Agency’s
regulations. However, each of the
recommendations offered by the

commenters are either outside the scope
of this proposed rule or would result in
a change that is beyond the authority
granted by the Thrift Savings Plan
Enhancement Act of 2009 (“the Act”),
Public Law 111-31 (Division B, Title I),
123 Stat. 1776, 1853. Therefore, the
Agency is publishing the proposed rule
as final without substantive
modification.

Congressional Authorization for
Beneficiary Participant Accounts

Currently, a spouse beneficiary of a
TSP participant must either transfer his
or her TSP death benefit payment to
another eligible employer plan or
individual retirement account (IRA), or
receive the payment immediately.
Subject to certain restrictions on
contributions, loans, and withdrawal
elections, the Act authorizes the Agency
to allow a spouse of a deceased
participant to retain a lump sum death
benefit payment in the TSP. This final
rule conforms the Agency’s regulations
to the Act and sets forth the rules and
limitations applicable to beneficiary
participant accounts.

Establishing a Beneficiary Participant
Account

The Agency will automatically
establish a beneficiary participant
account upon identifying a deceased
participant’s spouse as a sole or partial
beneficiary eligible for a lump sum
death benefit payment. Consistent with
its treatment of accounts of participants
who have separated from Federal
service, the Agency will not maintain a
beneficiary participant account if the
balance of the beneficiary participant
account is less than $200 on the date the
account is established. The Agency also
will not transfer this de minimus
amount to another eligible plan or pay
it by electronic funds transfer. Instead
the TSP will make an immediate
distribution to the spouse in the form of
a U.S. Treasury check.

A civilian beneficiary participant
account is a beneficiary participant
account that is established with a death
benefit payment from a civilian TSP
participant account to which
contributions were made by or on behalf
of a civilian employee (i.e., a civilian
TSP participant account). A uniformed
services beneficiary participant account
is a beneficiary participant account that
is established with a death benefit
payment from a TSP participant account

to which contributions were made by or
on behalf of a member of the uniformed
services (i.e., a uniformed services TSP
participant account).

Consistent with its treatment of
accounts of participants who have both
civilian accounts and uniformed
services accounts, the TSP will maintain
civilian beneficiary participant accounts
separate from uniformed services
beneficiary participant accounts.
Beneficiary participants who acquire
both a uniformed services participant
account and a civilian beneficiary
participant account will receive two
separate TSP account numbers; one for
the civilian beneficiary participant
account and one for the uniformed
services beneficiary participant account.

Initial Account Balance Allocation

Upon notice of a participant’s death,
the Agency currently transfers all funds
in a deceased participant’s account to
the Government Securities Investment
(G) Fund. This practice protects the
account balance from risk of incurring
market-driven losses between the time
the Agency receives notice of the
participant’s death and the time the
Agency makes a distribution to a
beneficiary. The Agency will continue
this practice for beneficiaries who are
spouses. Therefore, regardless of the
allocation of the participant’s account
balance at the time of his or her death,
funds in a beneficiary participant
account will initially be allocated
entirely to the G Fund. Once a
beneficiary participant account is
established, the spouse beneficiary may
redistribute the beneficiary participant
account balance among the TSP
investment funds by making an
interfund transfer.

Withdrawal Options

A spouse beneficiary will be afforded
the same withdrawal options with
respect to his or her beneficiary
participant account that the participant
would have had with respect to his or
her TSP account if the participant was
living and separated from service.
Accordingly, a spouse beneficiary may
elect to withdraw all or a portion of his
or her beneficiary participant account as
a partial payment or as a full
withdrawal, that is in a single payment,
a series of monthly payments, a life
annuity, or any combination of these
options. The spouse beneficiary cannot



78878

Federal Register/Vol. 75, No. 242/Friday, December 17, 2010/ Rules and Regulations

request loans, age-based withdrawals, or
financial hardship withdrawals.

Required Minimum Distributions

The Internal Revenue Code requires
spouse beneficiaries to receive a portion
of their beneficiary participant account
on or before the later of—(1) The end of
the calendar year immediately following
the calendar year in which the
participant died; or (2) The end of the
calendar year in which the employee
would have attained age 70%2. The
Agency will ensure that the annual total
payments satisfy any applicable
minimum distribution requirement of
the Internal Revenue Code by making a
supplemental payment, if necessary.
The Agency will calculate minimum
distributions based on the beneficiary
participant account balance and the
beneficiary participant’s age, using the
IRS Single Life Table, Treas. Reg.
§1.401(a)(9)-9, Q&A 1.

Spousal Rights After Remarriage

Sections 8351 and 8435, Title 5 of the
United States Code give certain rights to
the spouses of participants. These
spousal rights are not applicable to the
spouse of a beneficiary participant.
Thus, if a beneficiary participant
remarries, his or her new spouse will
not have the right to consent, notice, or
any particular form of distribution (e.g.
joint and survivor annuity) with respect
to withdrawals from the beneficiary
participant account.

Contributions, Transfers, and Rollovers
to Beneficiary Participant Accounts

The Thrift Savings Plan Enhancement
Act of 2009 prohibits a spouse
beneficiary from making contributions
or “transfers” (trustee-to-trustee transfers
or rollovers) to a beneficiary participant
account. Accordingly, the Agency
cannot accept a contribution allocation
request from a spouse beneficiary and a
spouse beneficiary cannot transfer or
roll over any distributions from an IRA
or an eligible employer plan into a
beneficiary participant account.

A beneficiary participant may acquire
multiple civilian beneficiary participant
accounts and/or multiple uniformed
services beneficiary participants if he or
she remarries a Federal employee who
then dies having designated him or her
as a beneficiary. Beneficiary participant
accounts cannot be combined since
combining accounts requires a transfer
from one beneficiary participant
account to another.

Transfers and Rollovers From
Beneficiary Participant Accounts

A spouse beneficiary may transfer or
roll over all or a portion of an eligible

rollover distribution (within the
meaning of Internal Revenue Code
section 402(c)(4)) to a traditional IRA,
Roth IRA, or eligible employer plan. A
spouse beneficiary who is a current or
former Federal employee may also
transfer or roll over all or a portion of
an eligible rollover distribution from a
civilian beneficiary participant account
into his or her own civilian or
uniformed services TSP participant
account.

A spouse beneficiary who is a current
or former Federal employee may,
likewise, transfer or roll over all or a
portion of an eligible rollover
distribution from a uniformed services
beneficiary participant account into a
civilian or uniformed services TSP
participant account. However, a transfer
of a uniformed services beneficiary
participant account to a civilian TSP
participant account cannot include tax-
exempt money attributable to the
combat zone exclusion. Any tax-exempt
money must remain in the uniformed
services beneficiary account unless it is
transferred or rolled over to an IRA or
it is transferred directly to a uniformed
services TSP participant account or
other eligible employer plan that
accepts tax-exempt money.

As currently written, the Agency’s
regulations prohibit participants from
requesting incoming transfers or
rollovers if they are receiving monthly
payments from their TSP accounts. For
this reason, a spouse beneficiary who is
a current or former Federal employee
would not be permitted to transfer an
eligible rollover distribution from a
beneficiary participant account to his or
her own TSP participant account if he
or she is receiving monthly payments
from that account.

This final rule removes the above
described limitation on incoming
transfers and rollovers. Thus, a spouse
beneficiary will be permitted to transfer
or roll over all or a portion of an eligible
rollover distribution from his or her
beneficiary participant account to his or
her own TSP participant account even
if he or she is receiving monthly
payments.

Combining a Uniformed Services
Beneficiary Participant Account and a
Civilian Beneficiary Participant
Account Not Permitted

The Agency’s regulations currently
provide that a participant may combine
his or her uniformed services account
with a civilian account through a
“transfer.” See 5 CFR 1604.5(b). Even in
the absence of this regulatory language,
combining accounts would, as a
practical matter, require that one
account be transferred to the other.

Because the Thrift Savings Plan
Enhancement Act prohibits
contributions or transfers to a
beneficiary participant account, a
spouse beneficiary cannot combine his
or her uniformed services beneficiary
participant account with his or her
civilian beneficiary participant account.

Death of a Beneficiary Participant

The balance of a beneficiary
participant account must be disbursed
upon the death of the beneficiary
participant. A beneficiary participant
may designate a beneficiary for his or
her beneficiary participant account. If
the beneficiary participant does not
designate a beneficiary for his or her
beneficiary participant account, the
account will be disbursed in accordance
with the order of precedence set forth at
5 CFR 1651(a)(2)—(6). No individual
who is entitled to a death benefit from
a beneficiary participant account shall
be eligible to keep his or her benefit in
the TSP.

A recipient of a death benefit payment
from a beneficiary participant account
cannot transfer the payment to an IRA
or eligible retirement plan (including
the TSP). The Internal Revenue Code
permits death benefit distributions to be
rolled over only when the distribution
is “paid to the spouse of the employee”
or the “designated beneficiary (as
defined by section 401(a)(9)(E)) of the
employee.” 26 U.S.C. 402(c)(9)
(emphasis added); 26 U.S.C. 402(c)(11)
(emphasis added). Because a beneficiary
participant is not the employee, the TSP
must pay the recipient of the death
benefit payment directly and the
payment will be fully taxable to that
individual in the year of distribution. 26
U.S.C. 402(a).

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation will affect Federal
employees and members of the
uniformed services who participate in
the Thrift Savings Plan, which is a
Federal defined contribution retirement
savings plan created under the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514, and which is administered by
the Agency. It will also affect their
spouse beneficiaries.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.
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Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under § 1532 is not required.

Submission to Congress and the
General Accounting Office

Pursuant to 5 U.S.C. 810(a)(1)(A), the
Agency submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States before
publication of this rule in the Federal
Register. This rule is not a major rule as
defined at 5 U.S.C. 804(2).

List of Subjects
5 CFR Part 1600

Government employees, Pensions,
Retirement.

5 CFR Part 1604

Military personnel, Pensions,
Retirement.

5 CFR Part 1650

Alimony, Claims, Government
employees, Pensions, Retirement.

5 CFR Part 1651

Claims, Government employees,
Pensions, Retirement.

5 CFR Part 1690

Government employees, Pensions,
Retirement.

Gregory T. Long,

Executive Director, Federal Retirement Thrift
Investment Board.

m For the reasons stated in the preamble,
the Agency amends 5 CFR chapter VI as
follows:

PART 1600—EMPLOYEE
CONTRIBUTION ELECTIONS AND
CONTRIBUTION ALLOCATIONS

m 1. The authority citation for part 1600
continues to read as follows:

Authority: 5 U.S.C. 8351, 8432(a), 8432(b),
8432(c), 8432(j), 8474(b)(5) and (c)(1), Thrift
Savings Plan Enhancement Act of 2009,
section 102.

m 2. Amend § 1600.31, by revising
paragraph (a) to read as follows:

§1600.31 Accounts eligible for transfer.

(a) A participant who has an open
TSP account and is entitled to receive
(or receives) an eligible rollover
distribution, within the meaning of
I.R.C. section 402(c)(4) (26 U.S.C.
402(c)(4)), from an eligible employer
plan or a rollover contribution, within
the meaning of LR.C. section 408(d)(3)
(26 U.S.C. 408(d)(3)), from a traditional
IRA may cause to be transferred (or
transfer) that distribution into his or her
TSP account.

* * * * *

PART 1604—UNIFORMED SERVICES
ACCOUNTS

m 3. The authority citation for part 1604
continues to read as follows:

Authority: 5 U.S.C. 8440e, 8474(b)(5) and
(c)(1).

m 4. Revise § 1604.8 to read as follows:

§1604.8 Death benefits.

The account balance of a deceased
service member will be paid as
described at 5 CFR part 1651. If a
service member account contains
combat zone contributions, the death
benefit payment will be made pro rata
from all sources.

PART 1650—METHODS OF
WITHDRAWING FUNDS FROM THE
THRIFT SAVINGS PLAN

m 5. The authority citation for part 1650
continues to read as follows:

Authority: 5 U.S.C. 8351, 8433, 8434,
8435, 8474(b)(5), and 8474(c)(1).

m 6. Amend § 1650.13, by removing
paragraph (f).

PART 1651—DEATH BENEFITS

m 7. Revise the authority citation for part
1651 to read as follows:

Authority: 5 U.S.C. 8424(d), 8432(j),
8433(e), 8435(c)(2), 8474(b)(5), 8474(c)(1),
and Sec. 109, Pub. L. 111-31,123 Stat. 1176
(5 U.S.C. 8433(e)).

m 8. Amend § 1651.5, by revising
paragraph (a) to read as follows:

§1651.5 Spouse of participant.

(a) For purposes of payment under
§1651.2(a)(2) and establishment of
beneficiary participant accounts under
§1651.19, the spouse of the participant
is the person to whom the participant
was married on the date of death. A
person is considered to be married even
if the parties are separated, unless a
court decree of divorce or annulment
has been entered. The state law of the
participant’s domicile will be used to

determine whether the participant was
married at the time of death.
* * * * *

m 9. Amend § 1651.14, by revising
paragraph (c) to read as follows:

§1651.14 How payment is made.

* * * * *

(c) Payment to the participant’s
spouse. The Agency will automatically
establish a beneficiary participant
account (described in § 1651.19) for any
spouse beneficiary. The Agency will not
maintain a beneficiary participant
account if the balance of the beneficiary
participant account is less than $200 on
the date the account is established. The
Agency also will not transfer this
amount to another eligible plan or pay
it by electronic funds transfer. Instead
the spouse will receive an immediate

distribution in the form of a check.
* * * * *

m 10. Add § 1651.19 to read as follows:

§1651.19 Beneficiary participant
accounts.

A beneficiary participant account may
be established only for a spouse of a
deceased participant who is a sole or
partial beneficiary of the deceased
participant’s TSP account. Beneficiary
participant accounts are subject to the
following rules and procedures:

(a) Initial investment allocation.
Regardless of the allocation of the
deceased participant’s account balance
at the time of his or her death, each
beneficiary participant account will be
initially allocated 100 percent to the
Government Securities Investment (G)
Fund. A beneficiary participant may
redistribute his or her beneficiary
participant account balance among the
TSP investment funds by making an
interfund transfer request described in
part 1601, subpart C of this chapter.

(b) Contributions. A beneficiary
participant may not make contributions
or transfers to his or her beneficiary
participant account. The TSP will not
accept a contribution allocation request
described in part 1601, subpart B of this
chapter for a beneficiary participant
account.

(c) Required minimum distributions.
(1) A beneficiary participant must begin
receiving annual distributions from his
or her beneficiary participant account
balance on or before the later of —

(i) The end of the calendar year
immediately following the calendar year
in which the participant died; or

(ii) The end of the calendar year in
which the participant would have
attained age 70%%.

(2) The TSP will ensure that the
amount of the beneficiary participant’s
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annual distributions that occur after the
required minimum distribution date
satisfy the applicable minimum
distribution requirements of the Internal
Revenue Code. The TSP will calculate
minimum distributions based on the
beneficiary participant account balance
and the beneficiary participant’s age,
using the IRS Single Life Table, 26 CFR
1.401(a)(9)-9, Q&A-1.

(d) Withdrawal elections. A
beneficiary participant may elect any
withdrawal option is available to
separated participants. The provisions
of §1650.12, §1650.13, and § 1650.14
shall apply as if all references to a
participant are references to a
beneficiary participant and all
references to an account balance are
references to a beneficiary participant
account balance.

(e) Ineligibility for certain
withdrawals. A beneficiary participant
is ineligible to request the following
types of withdrawals from his or her
beneficiary participant account: Age-
based withdrawals described in
§ 1650.31 of this chapter, financial
hardship withdrawals described in
§ 1650.32 of this chapter, or loans
described in part 1655 of this chapter.
A beneficiary participant will not be
ineligible for a partial withdrawal
because the deceased participant
previously elected an age-based
withdrawal.

(f) Spousal rights. The spousal rights
described in 5 U.S.C. 8351, 5 U.S.C.
8435, and § 1650.61 of this chapter do
not apply to beneficiary participant
accounts.

(g) Transfers. A beneficiary
participant may request that the TSP
transfer all or a portion of an eligible
rollover distribution (within the
meaning of L.R.C. section 402(c)(4)) from
his or her beneficiary participant
account to traditional IRA, Roth IRA or
eligible employer plan (including a
civilian or uniformed services TSP
account other than a beneficiary
participant account). In order to request
such a transfer, the beneficiary
participant must use the transfer form
provided by the TSP.

(h) Periodic statements. The TSP will
furnish beneficiary participants with
periodic statements in a manner
consistent with part 1640 of this
chapter.

(i) Privacy Act. Part 1630 of this
chapter shall apply with respect to a
beneficiary participant as if the
beneficiary participant is a TSP
participant.

(j) Error correction. If, because of an
error committed by the Board or the TSP
record keeper, a beneficiary
participant’s account is not credited or

charged with the investment gains or
losses the account would have received
had the error not occurred, the account
will be credited subject to and in
accordance with the rules and
procedures set forth in § 1605.21. A
beneficiary participant may submit a
claim for correction of Board or TSP
record keeper error pursuant to the
procedures described in § 1605.22.

(k) Court orders. Court orders relating
to a civilian beneficiary participant
account or uniformed services
beneficiary participant account shall be
processed pursuant to the procedures
set forth in part 1653 of this chapter as
if all references to a TSP participant are
references to a beneficiary participant
and all references to a TSP account or
account balance are references to a
beneficiary participant account or
beneficiary participant account balance.
Notwithstanding any provision of part
1653, a payee of a court-ordered
distribution from a beneficiary
participant account cannot request a
transfer of the court-ordered distribution
to an eligible employer plan or IRA.

(1) Death of beneficiary participant.
To the extent it is not inconsistent with
this § 1651.19, a beneficiary participant
account shall be disbursed upon the
death of the beneficiary participant in
accordance with part 1651 as if any
reference to a participant is a reference
to a beneficiary participant. For
example, a beneficiary participant may
designate a beneficiary for his or her
beneficiary participant account in
accordance with § 1651.3 and §1651.4
of this chapter. No individual who is
entitled to a death benefit from a
beneficiary participant account shall be
eligible to keep the death benefit in the
TSP or request that the TSP transfer all
or a portion of the death benefit to an
IRA or eligible employer plan.

(m) Uniformed services beneficiary
participant accounts. Uniformed
services beneficiary participant
accounts are subject to the following
additional rules and procedures:

(1) Uniformed services beneficiary
participant accounts are established and
maintained separately from civilian
beneficiary participant accounts.
Beneficiary participants who have a
uniformed services beneficiary
participant account and a civilian
beneficiary participant account will be
issued two separate TSP account
numbers. A beneficiary participant must
file separate interfund transfers and/or
withdrawal requests for each account
and submit separate beneficiary
designation forms for each account;

(2) A uniformed services beneficiary
participant account and a civilian

beneficiary participant account cannot
be combined;

(3) If a uniformed services beneficiary
participant account contains combat
zone contributions, any payments or
withdrawals from the account will be
distributed pro rata from all sources;

(4) A beneficiary participant may
transfer or roll over all or any portion
of an eligible rollover distribution
(within the meaning of I.R.C. section
402(c)(4)) from a uniformed services
beneficiary participant account into a
civilian or uniformed services TSP
participant account. However, tax-
exempt money attributable to combat
zone contributions cannot be transferred
from a uniformed services beneficiary
participant account to a civilian TSP
participant account.

(n) Multiple beneficiary accounts.
Each beneficiary participant account is
maintained separately from all other
beneficiary participant accounts. If an
individual has multiple beneficiary
participant accounts, each of the
individual’s beneficiary participant
accounts will have a unique account
number. A beneficiary participant must
file separate interfund transfers and/or
withdrawal requests and submit
separate beneficiary designation forms
for each beneficiary participant account
that the TSP maintains for him or her.
A beneficiary participant account
cannot be combined with another
beneficiary participant account.

PART 1690—THRIFT SAVINGS PLAN

m 11. The authority citation for part
1690 continues to read as follows:

Authority: 5 U.S.C. 8474.

m 12. Amend § 1690.1, to add the
definitions of “Beneficiary participant”,
“Beneficiary participant account”,
“Civilian beneficiary participant
account”, and “Uniformed services
beneficiary participant account”, and by
revising the definitions of “Plan
participant” and “Spouse” in
alphabetical order to read as follows:

§1690.1 Definitions.

* * * * *

Beneficiary participant means a
spouse beneficiary for whom the TSP
maintains a beneficiary participant
account pursuant to 5 U.S.C. 8433(e)
and in accordance with 5 CFR 1651.19.

Beneficiary participant account
means an account maintained pursuant
to 5 U.S.C. 8433(e) and in accordance
with 5 CFR 1651.19. The term includes
both civilian beneficiary participant
accounts and uniformed services
beneficiary participant accounts.

* * * * *
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Civilian beneficiary participant
account means a beneficiary participant
account that is established with a death
benefit payment from a TSP account to
which contributions were made by or on
behalf of a civilian employee.

* * * * *

Plan participant or participant means
any person with an account (other than
a beneficiary participant account) in the
Thrift Savings Plan or who would have
an account (other than a beneficiary
account) but for an employing agency
€ITOor.

* * * * *

Spouse means the person to whom a
TSP participant is married on the date
he or she signs a form on which the TSP
requests spousal information, including
a spouse from whom the participant is
legally separated, and a person with
whom the participant is living in a
relationship that constitutes a common
law marriage in the jurisdiction in
which they live. Where a participant is
seeking to reclaim an account that has
been forfeited pursuant to 5 CFR
1650.16, spouse also means the person
to whom the participant was married on
the withdrawal deadline. For purposes
of 5 CFR 1651.5 and 5 CFR 1651.19,
spouse also means the person to whom
the participant was married on the date
of the participant’s death.

* * * * *

Uniformed services beneficiary
participant account means a beneficiary
participant account that is established
with a death benefit payment from a
TSP account to which contributions
were made by or on behalf of a member
of the uniformed services.

* * * * *
[FR Doc. 2010-31656 Filed 12-16-10; 8:45 am]
BILLING CODE 6760-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0596; Directorate
Identifier 2010-NE—22-AD; Amendment 39—
16533; AD 2010-24-14]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney PW4000 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Pratt & Whitney PW4000 series turbofan

engines. This AD requires initial and
repetitive borescope inspections (BSI) or
fluorescent penetrant inspections (FPI)
for cracks in the anti-vortex tube (AVT)
shelf slots on the 10th stage disk of the
high-pressure compressor (HPC) drum
rotor disk assembly. This AD results
from 47 reports received since 2007 of
HPC 10th stage disks found cracked in
the AVT shelf slots during shop visit
inspections. We are issuing this AD to
prevent failure of the HPC 10th stage
disk, uncontained engine failure, and
damage to the airplane.

DATES: This AD becomes effective
January 21, 2011. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in the regulations as
of January 21, 2011.

ADDRESSES: You can get the service
information identified in this AD from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503.

The Docket Operations office is
located at Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—0001.

FOR FURTHER INFORMATION CONTACT:
James Gray, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: james.e.gray@faa.gov; telephone
(781) 238-7742; fax (781) 238—7199.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to certain Pratt & Whitney
PW4000 series turbofan engines. We
published the proposed AD in the
Federal Register on July 14, 2010 (75 FR
40757). That action proposed to require
initial and repetitive BSI or FPI for
cracks in the AVT shelf slots on the 10th
stage disk of the HPC drum rotor disk
assembly.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request for Airplane Model Changes in
the Applicability

One commenter, The Boeing
Company, requests that we change the
list of airplane models in the
applicability paragraph. The commenter
requests that we add the 747—400 and
—400F airplane models, and remove the
747-200 airplane model. These changes
will make the list accurate.

We agree. We changed the AD
applicability to reflect these changes.

Request To Include Engine Removal
Disassembly Labor Costs

One commenter, Japan Airlines,
requests that we change the costs of
compliance estimate to include engine
removal and disassembly labor costs.
The commenter states that their
domestic routes can go 7,000 cycles-in-
service or more between engine
overhauls. Since the inspection
compliance interval in the proposed AD
is within every 7,200 cycles-in-service,
some of their engines could be removed
and disassembled before they would
normally be scheduled.

We do not agree. The inspection
compliance interval of within every
7,200 cycles-in-service captures when
most of the fleet will remove the low-
pressure turbine shaft, or overhaul the
HPC. Most operators will incur no
additional costs. We did not change the
AD.

Request To Add Service Bulletins as
Terminating Action

Two commenters, Martinair Holland
and Delta Airlines, Inc., request that we
add Pratt & Whitney Service Bulletin
(SB) No. PW4ENG 72-801 to the AD as
terminating action for the repeat
inspection. The commenters state that
Pratt & Whitney issued that SB, as well
as SB No. PW4G-100-72-225, to
introduce a redesigned HPC 9th stage
stator that will correct the cracking
problem.

We agree. We modified the AD to
include optional terminating action for
the repetitive inspections.

Reference the Latest Service Bulletin

Since we issued the proposed AD,
Pratt & Whitney has issued Revision 1
of Pratt & Whitney SB No. PW4ENG 72—
799. We updated the AD to reference
Revision 1 of this SB.
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Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Interim Actions

These actions are interim actions and
we may take further rulemaking actions
in the future.

Costs of Compliance

We estimate that this AD will affect
869 engines installed on airplanes of
U.S. registry. We also estimate that it
will take about one work-hour per
engine to perform an inspection, and
that the average labor rate is $85 per
work-hour. Required parts will cost
about $303,010 per HPC drum rotor disk
assembly. About 61 HPC drum rotor
disk assemblies will need replacement
due to cracks. Based on these figures,
we estimate the cost of the AD on U.S.
operators to be $18,557,475.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2010-24-14 Pratt & Whitney: Amendment
39-16533. Docket No. FAA—2010-0596;
Directorate Identifier 2010-NE-22—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 21, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the following Pratt
& Whitney turbofan engines with a ring case
configuration rear high-pressure compressor
(HPC) installed, that includes a 9th stage
compressor stator segment assembly with 24
slots. These engines are installed on, but not
limited to, Boeing 747—400/—400F, 767—200/
—300, and MD-11 airplanes, and Airbus
A300-600, A310-300, A330-300, and A330-
200 airplanes.

PW4000-94" Engines

(1) PW4000-94" series engine models
PW4050, PW4052, PW4056, PW4060,
PW4060A, PW4060C, PW4062, PW4062A,
PW4152, PW4156, PW4156A, PW4158,
PW4160, PW4460, PW4462, and PW4650,
including all models with a dash number
suffix.

PW4000-100” Engines

(2) PW4000-100" series engine models
PW4168A—1D and PW4170 with serial
numbers P735001 through P735039; and

(3) All engines converted to PW4164—1D,
PW4168-1D, PW4168A—-1D, or PW4170
model engines.

Unsafe Condition

(d) This AD results from 47 reports
received since 2007 of HPC 10th stage disks
found cracked in the anti-vortex tube (AVT)
shelf slots during shop visit inspections. We
are issuing this AD to prevent failure of the
HPC 10th stage disk, uncontained engine
failure, and damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Initial Inspection of the AVT Shelf Slots

(f) For engines listed in paragraphs (c)(1)
and (c)(3) of this AD, do the following:

(1) Remove the low-pressure turbine (LPT)
shaft and borescope-inspect (BSI) for cracks
in the AVT shelf slots on the 10th stage disk
of the HPC drum rotor disk assembly; or

(2) Remove the HPC drum rotor disk
assembly and fluorescent-penetrant inspect
(FPI) for cracks in the AVT shelf slots on the
10th stage disk of the HPC drum rotor disk
assembly.

(3) Perform the inspection:

(i) Within 7,200 cycles-in-service (CIS)
since incorporation of any of the following
Pratt & Whitney Service Bulletins: (SB) No.
PW4ENG 72-755, SB No. PW4ENG 72-756,
SB No. PW4ENG 72-757, SB No. PW4ENG
72-759, or SB No. PW4G-100-72-220; or

(ii) Within 1,000 CIS after the effective date
of this AD, whichever occurs later.

(4) If a crack is found, remove the HPC
drum rotor disk assembly from service.

(g) For engines listed in paragraph (c)(2) of
this AD, do the following:

(1) Remove the LPT shaft and BSI for
cracks in the AVT shelf slots on the 10th
stage disk of the HPC drum rotor disk
assembly; or

(2) Remove the HPC drum rotor disk
assembly and FPI for cracks in the AVT shelf
slots on the 10th stage disk of the HPC drum
rotor disk assembly.

(3) Perform the inspection:

(i) Within 7,200 cycles-since-new; or

(ii) Within 1,000 CIS after the effective date
of this AD, whichever occurs later.

(4) If a crack is found, remove the HPC
drum rotor disk assembly from service.

Repetitive Inspections of the AVT Shelf Slots

(h) Thereafter, perform a BSI or FPI for
cracks in the AVT shelf slots on the 10th
stage HPC disk of the HPC drum rotor disk
assembly within every 7,200 cycles-since-
last-inspection.

(i) If a crack is found, remove the HPC
drum rotor disk assembly from service.

Relevant Service Bulletins

(j) Use paragraphs 3.A through 3.H of the
Accomplishment Instructions of Pratt &
Whitney SB No. PW4ENG 72-799, Revision
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1, dated October 14, 2010, to perform the
BSIs for engines listed in paragraph(c)(1) of
this AD.

(k) Use paragraphs 3.A through 3.H of the
Accomplishment Instructions of Pratt &
Whitney SB No. PW4G-100-72-226, dated
April 22, 2010, to perform the BSIs for
engines listed in paragraphs(c)(2) and (c)(3)
of this AD.

Optional Terminating Action

(1) As optional terminating action to the
repetitive inspection requirements of this
AD, install new 9th stage compressor stator
segments, part number (P/N) 50S479-01,
P/N 50S479-02, P/N 50S479-03, and P/N
50S479-04, and perform one of the
following:

(1) At the time the new 9th stage
compressor stator segments are installed,
replace the HPC drum rotor disk assembly
with a new, 0 cycle, HPC drum rotor disk
assembly; or

(2) At the time the new 9th stage
compressor stator segments are installed,
replace the 10th stage HPC disk with a new,
0 cycle, 10th stage HPC disk; or

(3) Perform a one-time BSI or FPI for cracks
in the AVT shelf slots on the 10th stage HPC
disk of the HPC drum rotor disk assembly
between 4,000 and 7,200 cycles-in-service
since installation of the new 9th stage
compressor stator segments.

(i) If a crack is found, remove the HPC
drum rotor disk assembly from service.

(ii) If no crack is found, then no further
inspections are required.

(4) Guidance on installation of the new 9th
stage compressor stator segments can be
found in Pratt & Whitney SB No. PW4ENG
72—-801, Revision 1, dated September 8, 2010,
for engines listed in paragraph(c)(1) of this
AD and in Pratt & Whitney SB No. PW4G—
100-72-225 dated April 20, 2010, for engines
listed in paragraphs(c)(2) and (c)(3) of this
AD.

Alternative Methods of Compliance
(AMOCs)

(m) The Manager, Engine Certification
Office, has the authority to approve AMOCs
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(n) Contact James Gray, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.e.gray@faa.gov;
telephone (781) 238-7742; fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(o) You must use Pratt & Whitney Service
Bulletin (SB) No. PW4G—-100-72-226, dated
April 22, 2010, and Pratt & Whitney SB No.
PW4ENG 72-799, Revision 1, dated October
14, 2010, to perform the borescope
inspections required by this AD. The Director
of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Pratt &
Whitney, 400 Main St., East Hartford, CT
06108; telephone (860) 565—8770; fax (860)
565—4503, for a copy of this service

information. You may review copies at the
FAA, New England Region, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
November 17, 2010.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-31723 Filed 12—16—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0279; Directorate
Identifier 2009—-NM-148-AD; Amendment
39-16496; AD 2010-23-07]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318, A319, A320, and A321 Series
Airplanes

Correction

In rule document 2010-27614
beginning on page 68181 in the issue of
Friday, November 5, 2010, make the
following corrections:

§39.13 [Corrected]

1. On page 68183, in § 39.13(c), in the
second column, in the first column of
the table, in the 30th entry, “D554 71000
000 00”, should read “D554 71001 000
00”.

2. On the same page, in the same
section, in the third column, in the
second column of the table, in the 19th
entry, “TS-Z072”, should read “TS—
2072”7,

3. On page 68184, in the same section,
in the first column, in the first column
of the table, in the 12th entry, “D554
11002 000 00 003” should read “D554
71002 000 00 0003”.

4. On the same page, in the same
section, in the same column, in the
same column of the table, in the 14th
entry, “D554 11004 000 00 0000” should
read “D554 71004 000 00 0000”.

[FR Doc. C1-2010-27614 Filed 12-16—10; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 101102553—-0553—-01]
RIN 0694—-AF01

Implementation of Additional Changes
From the Annual Review of the Entity
List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule amends the Export
Administration Regulations (EAR) to
implement additional changes to the
Entity List (Supplement No. 4 to Part
744) on the basis of the annual review
of the Entity List conducted by the End-
User Review Committee (ERC). The
changes from the annual review will be
implemented in three rules. The first
rule published on May 28, 2010 (75 FR
29884) implemented the results of the
annual review for listed entities located
in Canada, Egypt, Germany, Hong Kong,
Israel, Kuwait, Lebanon, Malaysia,
South Korea, Singapore, and the United
Kingdom.

The second rule, published today,
implements the results of the annual
review for entities located in China and
Russia. This rule removes five entities
from the Entity List under Russia and
makes twenty-one modifications to the
Entity List (consisting of modifications
to eighteen Chinese entries and three
Russian entries currently on the Entity
List) by adding additional addresses,
aliases and/or clarifying the names for
these twenty-one entities.

The third rule, which will likely be
published in early 2011, will implement
the remaining results of the annual
review.

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security and that availability of license
exceptions in such transactions is
limited.

DATES: Effective Date: This rule is
effective December 17, 2010. Although
there is no formal comment period,
public comments on this regulation are
welcome on a continuing basis.
ADDRESSES: You may submit comments,
identified by RIN 0694—AF01, by any of
the following methods:

E-mail: publiccomments@bis.doc.gov.
Include “RIN 0694—-AF01” in the subject
line of the message.
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Fax: (202) 482—-3355. Please alert the
Regulatory Policy Division, by calling
(202) 482-2440, if you are faxing
comments.

Mail or Hand Delivery/Courier:
Timothy Mooney, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th St. & Pennsylvania Avenue, NW.,
Room 2705, Washington, DC 20230,
Attn: RIN 0694-AF01.

Send comments regarding the
collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by e-mail to
Jasmeet K. Seehra@omb.eop.gov, or by
fax to (202) 395-7285; and to the
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, 14th St. & Pennsylvania
Avenue, NW., Room 2705, Washington,
DC 20230. Comments on this collection
of information should be submitted
separately from comments on the final
rule (i.e. RIN 0694—AF01)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Karen Nies-Vogel, Chairman, End-User
Review Committee, Office of the
Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482—5991, Fax: (202) 482—
3911, E-mail: ERC@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List provides notice to the
public that certain exports, reexports,
and transfers (in-country) to entities
identified on the Entity List require a
license from the Bureau of Industry and
Security (BIS) and that the availability
of license exceptions in such
transactions is limited. Entities are
placed on the Entity List on the basis of
certain sections of part 744 (Control
Policy: End-User and End-Use Based) of
the EAR.

The End-User Review Committee
(ERCG), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions to make additions to,
removals from and other changes to the
Entity List. The ERC makes all decisions
to add an entry to the Entity List by
majority vote and all decisions to
remove or modify an entry by
unanimous vote.

Annual Review of the Entity List

This rule amends the Export
Administration Regulations (EAR) to

implement changes to the Entity List
(Supplement No. 4 to part 744) on the
basis of the annual review of the Entity
List conducted by the ERC, in
accordance with the procedures
outlined in Supplement No. 5 to part
744 (Procedures for End-User Review
Committee Entity List Decisions).

The changes from the annual review
of the Entity List that were approved by
the ERC will be implemented in three
rules. The first rule, published on May
28, 2010 (75 FR 29884), implemented
the results of the annual review for
listed entities located in Canada, Egypt,
Germany, Hong Kong, Israel, Kuwait,
Lebanon, Malaysia, South Korea,
Singapore, and the United Kingdom.

The second rule, published today,
implements the results of the annual
review for entities located in China and
Russia. The third rule that will likely be
published in early 2011 will implement
the remaining results of the annual
review.

The first rule published on May 28
indicated the implementation of the
annual review changes would be done
in two rules, but a decision was made
by the ERC to implement the approved
annual review changes for these two
countries in this second rule and then
publish a third rule (if needed) to close
out the implementation of the annual
review, while allowing for the
additional time necessary to review any
additional changes for the remaining
countries.

As the changes included in this final
rule (i.e., the second annual review
implementation rule) will assist
exporters, reexporters and persons
making transfers (in-country) to better
identify these persons listed on the
Entity List, delaying the implementation
of these approved changes until the ERC
completes its review for the persons
listed under the remaining destinations
is not in the public interest.

ERC Entity List Decisions

This rule removes five entities from
the Entity List under Russia. This rule
also makes twenty-one modifications to
the Entity List (consisting of
modifications to eighteen Chinese
entries and three Russian entries
currently on the Entity List): by adding
additional addresses, aliases and/or
clarifying the names for these twenty-
one entities, as described below in
greater detail under the Modifications to
the Entity List section.

Removal from the Entity List

The five entities being removed from
the Entity List are located in Russia:
“Baltic State Technical University, 1/21,
1-ya Krasnoarmeiskaya Ul., 198005, St.

Petersburg”, “Glavkosmos, 9
Krasnoproletarskaya St., 103030
Moscow”, “Medeleyev University of
Chemical Technology of Russia
(including at 9 Miusskaya Sq. Moscow
125047, Russia)”, “Moscow Aviation
Institute (MAI) (including at 4
Volokolamskoye Shosse, Moscow
125871, Russia)”, and “Tula Instrument
Design Bureau (all locations, including
at Tula 300001, Russia) (§ 744.20 of the
EAR)”. These entities are being removed
from the Entity List in parallel with the
removal of the sanctions imposed
pursuant to Sections 4(b), 4(c) and 4(d)
of Executive Order 12938.

Russia

(1) Baltic State Technical University,
1/21, 1-ya Krasnoarmeiskaya UL,
198005, St. Petersburg;

(2) Glavkosmos, 9
Krasnoproletarskaya St., 103030
Moscow;

(3) Medeleyev University of Chemical
Technology of Russia (including at 9
Miusskaya Sq. Moscow 125047, Russia);

(4) Moscow Aviation Institute (MAI)
(including at 4 Volokolamskoye Shosse,
Moscow 125871, Russia); and

(5) Tula Instrument Design Bureau
(all locations, including at Tula 300001,
Russia) (§ 744.20 of the EAR).

The removal of these five entities
from the Entity List (from Russia, as
described above) eliminates the existing
license requirement in Supplement No.
4 to part 744 for exports, reexports and
transfers (in-country) to these five
entities. However, the removal of Baltic
State Technical University, Glavkosmos,
Medeleyev University of Chemical
Technology of Russia, Moscow Aviation
Institute (MAI), and Tula Instrument
Design Bureau from the Entity List does
not relieve persons of other obligations
under part 744 of the EAR or under
other parts of the EAR. Neither the
removal of an entity from the Entity List
nor the removal of Entity List-based
license requirements relieves persons of
their obligations under General
Prohibition 5 in § 736.2(b)(5) of the EAR
which provides that, “you may not,
without a license, knowingly export or
reexport any item subject to the EAR to
an end-user or end-use that is
prohibited by part 744 of the EAR.” Nor
do these removals relieve persons of
their obligation to apply for export,
reexport or in-country transfer licenses
required by other provisions of the EAR.
BIS strongly urges the use of
Supplement No. 3 to part 732 of the
EAR, “BIS’s ‘Know Your Customer’
Guidance and Red Flags,” when persons
are involved in transactions that are
subject to the EAR.
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Modifications to the Entity List

(1) This rule amends twenty-one
entries (consisting of eighteen Chinese
entries and three Russian entries)
currently on the Entity List by adding
additional addresses, aliases or
clarifying the names for the entities
listed, as follows:

Note: To assist the public in better
identifying the changes made to each entry,
an asterisk is placed next to the portions of
the existing entries that are being revised or
are new in this final rule.

China

(1) 13 Institute, China Academy of
Launch Vehicle Technology (CALT),
a.k.a., the following six aliases:
—*13th Institute China Aerospace

Times Electronics Corp (CATEC);
—713 Institute of Beijing;
—Institute of Control Devices (BICD);
—*Beijing Institute of Aerospace
Control Devices (BIACD);
—*Beijing Aerospace Control
Instruments Institute; and
—*Design and Manufacture Center of
Navigation and Control Device.

(2) 33 Institute, a.k.a., the following

four aliases:

—*Beijing Automation Control
Equipment Institute (BACEI);

—Beijing Institute of Automatic Control
Equipment;

—*China Haiying Electromechanical
Technology Academy; and

—*No. 33 Research Institute of the
Third Academy of China Aerospace
Science and Industry Corp (CASIC).

(3) 35 Institute, a.k.a., the following
five aliases:

—*Beijing Hangxing Machine Building
Corporation;

—Beijing Huahang Radio Measurements
Research Institute;

—*China Haiying Electronic
Mechanical Technical Research
Academy;

—*Huahang Institute of Radio
Measurement; and

—*No. 35 Research Institute of the
Third Academy of China Aerospace
Science and Industry Corp (CASIC).

(4) 54th Research Institute of China,

a.k.a., the following three aliases:

—*CETC 54th Research Institute;

—Communication, Telemetry and
Telecontrol Research Institute (CTI);
and

—*Shijiazhuang Communication
Observation and Control
Technology Institute.

(5) *Baotou Guanghua Chemical
Industrial Corporation (Parent
Organization: China National Nuclear
Group Corporation (CNNC)), a.k.a., the
following five aliases:

—*202 Plant, Baotou Nuclear Energy
Facility;
—*Baotou Guanghua Chemical
Industrial Corporation;
—*Baotou Guanghua Chemical Industry
Company;
—*Baotou Nuclear Fuel Element Plant;
and
—*China Nuclear Baotou Guanghua
Chemical Industry Company.
202 Factory Baotou, Inner Mongolia.
(6) *Beijing Aerospace Automatic
Control Institute (BICD), a.k.a., the
following four aliases:

—*12th Research Institute China
Academy of Launch Vehicle
Technology (CALT);

—*Beijing Institute of Space Automatic
Control;

—*Beijing Spaceflight Autocontrol
Research Institute; and

—*China Aerospace Science and
Technology Corp First Academy
12th Research Institute.

51 Yong Ding Road, Beijing.
(7) * Beijing Institute of Structure and

Environmental Engineering (BISE),

a.k.a., the following two aliases:

—*702nd Research Institute, China
Academy of Launch Vehicle
Technology (CALT); and

—Beijing Institute of Strength and
Environmental Engineering.

No. 30 Wanyuan Road, Beijing.

(8) Beijing Power Machinery Institute,
a.k.a., the following three aliases:
—*31st Research Institute of China

Aerospace Science and Industry
Corp (CASIC) or China Haiying
Electromechanical Technology
Academy (a.k.a., China Haiying
Science & Technology Corporation);

—*Beijing Power Generating Machinery
Institute; and

—*Beijing Power Machinery Research
Laboratory.

(9) Beijing University of Aeronautics
and Astronautics (BUAA), a.k.a., the
following alias:

—Beihang University.

*37 Xueyuan Rd, Haidian District,
Beijing.

(10) Chinese Academy of Engineering
Physics, a.k.a., the following eighteen
aliases:

—Ninth Academy;

—Southwest Computing Center;

—Southwest Institute of Applied
Electronics;

—Southwest Institute of Chemical
Materials;

—Southwest Institute of Electronic
Engineering;

—Southwest Institute of Environmental
Testing;

—Southwest Institute of Explosives and
Chemical Engineering;

—*Southwest Institute of Fluid Physics;

—Southwest Institute of General
Designing and Assembly;

—Southwest Institute of Machining
Technology;

—Southwest Institute of Materials;

—Southwest Institute of Nuclear
Physics and Chemistry (a.k.a.,
China Academy of Engineering
Physics (CAEP)’s 902 Institute);

—Southwest Institute of Research and
Applications of Special Materials
Factory;

—Southwest Institute of Structural
Mechanics;

(—all of the preceding located in or near
Mianyang, Sichuan Province)

—*Chengdu Electronic Science and
Technology University (CUST);

—The High Power Laser Laboratory,
Shanghai;

—The Institute of Applied Physics and
Computational Mathematics,
Beijing; and

—*University of Electronic Science and
Technology of China, 901 Institute,
(No. 4, 2nd Section, North Jianshe
Road, Chengdu, 610054).

(11) First Department, Chinese
Academy of Launch Vehicle Technology
(CALT), a.k.a., the following three
aliases:

—*1st General Design Department
(a.k.a. Planning Department No 1)
of the China Aerospace Science &
Technology Corporation’s First
Academy (CALT);

—*Beijing Institute of Astronautic
Systems Engineering; and

—*Beijing Institute of Space System
Engineering.

(12) * Northwest Institute of Nuclear
Technology in the Science Research
(NINT), Xi’an, Shanxi.

(13) Northwestern Polytechnical
University, a.k.a., the following three
aliases:

—*Northwestern Polytechnic
University;

—*Northwest Polytechnic University;
and

—*Northwest Polytechnical University.

*127 Yonyi Xilu, Xi’an 71002
Shaanxi, China; and Youyi Xi Lu, Xi’an,
Shaanxi, China.

(14) *Shanghai Academy of
Spaceflight Technology (SAST), a.k.a.,
the following four aliases:

—*8th Research Academy of China
Aerospace;

—*Shanghai Astronautics Industry
Bureau;

—*Shanghai Bureau of Astronautics
(SHBOA); and

—*Shanghai Bureau of Space.

Shanghai, Spaceflight Tower, 222 Cao
Xi Road, Shanghai, 200233.

(15) Shanghai Institute of Space
Power Sources, a.k.a., the following
three aliases:
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—*811th Research Institute, 8th
Academy, China Aerospace Science
and Technology Corp (CASC);

—*Shanghai Space Energy Research
Institute; and

—*Shanghai Space Power Supply
Research Institute.

388 Cang Wu Road, Shanghai.

(16) Southwest Research Institute of
Electronics Technology, a.k.a., the
following three aliases:

—*10th Research Institute of China
Electronic Technology Group Corp
(CETC);

—*CETC 10th Research Institute; and

—*Southwest Institute of Electronic
Technology (SWIET).

Chengdu.

(17) Xi’an Research Institute of
Navigation Technology, a.k.a., the
following two aliases:

—*20th Research Institute of China
Electronic Technology Group Corp
(CETC); and

—*CETC 20th Research Institute.

(18) *Xiangdong Machinery Factory,
within the China Aerospace Science and
Industry Corp’s (CASIC) Third Academy
(a.k.a., the following two aliases: China
Haiying Electromechanical Technology
Academy and China Haiying Science &
Technology Corporation), a.k.a., the
following four aliases:

—*239 Factory (a.k.a., 35th Research
Institute);

—*Beijing Xinghang Electromechanical
Equipment Factory;

—*Beijing Hangxing Machinery
Manufacturing Corporation; and

—*Hangxing Machine Building
Company.

Russia

(1) All-Union Scientific Research
Institute of Experimental Physics, a.k.a.,
the following twelve aliases:

—All Russian Research Institute of
Experimental Physics;

—ARIEP;

—Arzamas-16;

—*Arzamas-75;

—*Federal State Unitary Enterprise
Russian Federal Nuclear Center—
All Russian Scientific Research
Institute of Experimental Physics
(FGUPRFNCs VNIIEF);

—XKhariton Institute;

—Russian Federal Nuclear Center;

—VNIIEF; and

—*Vserossiyskiy Nauchno-
Issledovatelskiy Institut
Sperimentalnoy Fiziki.

37 Mira Ave. Sarov, Nizhny Novgorod
Region, 607188 Russia.

—*Avarngard Electromechanical Plant;
—*Moscow Center 300; and
—*Sarov Nuclear Weapons Plant.

Kremlev (Sarov).

(2) All-Russian Scientific Research
Institute of Technical Physics, a.k.a., the
following ten aliases:

—All-Russian Research Institute of
Technical Physics;

—*All-Union Scientific Research
Institute of Instrument Building
(VNIIP);

—ARITP;

—*Kasli;

—Russian Federal Nuclear Center;

—*Ural Nuclear Center, NII-1011;

—*VNIIEF;

—VNIITF; and

—*Vserosslyskly
Nauchhnoissledovatelnyy Institut
Tekhnicheskoy Fiziki.

*P.0. Box 245, 456770, Snezhinsk,
Chelyabinsk Region Russia.

—*Federal State Unitary Enterprise
Russian Federal Nuclear Center—
Academician E.I. Zababkhin All-
Russian Scientific Research
Institute of Technical Physics
(FGUPRFYaTs-VNIITF); and

—*Chelyabinsk 70/Snezhinsk.

(3) *Federal Atomic Power of Russia
(Rusatom) (any entities, institutes, or
centers associated with), a.k.a., the
following three aliases:

—*Federal Atomic Agency (FAAE);

—*MINATOM; and

—*Ministry of Atomic Power and
Industry (MAPI).

Located in either Snezhinsk or
Kremlev (Sarov).

A BIS license is required for the
export, reexport or transfer (in-country)
of any item subject to the EAR to the
persons described above, including any
transaction in which this listed entity
will act as purchaser, intermediate
consignee, ultimate consignee, or end-
user of the items. This listing of these
entities also prohibits the use of license
exceptions (see part 740 of the EAR) for
exports, reexports and transfers (in-
country) of items subject to the EAR
involving this entity.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
December 17, 2010, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR) so long as they are exported or
reexported before January 3, 2011. Any

such items not actually exported or
reexported before midnight, on January
3, 2011, require a license in accordance
with this rule.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 12, 2010, 75 FR 50681
(August 16, 2010), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by the OMB under control
numbers 0694-0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. Total burden hours
associated with the Paperwork
Reduction Act of Office and
Management and Budget control
number 0694—0088 are expected to
increase slightly as a result of this rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5
U.S.C. 553(a)(1).) BIS implements this
rule to prevent items from being
exported, reexported or transferred (in-
country) to persons listed on the Entity
List by making clarifications to existing
entries to inform exporters, reexporters
and persons making transfers (in-
country) of the intended scope of the
license requirements for these listed
persons. This action does this by adding
additional addresses for listed persons,
clarifying names for listed person and
adding aliases for listed persons. If this
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rule were delayed to allow for notice
and comment and a delay in effective
date, there is a chance that certain
exporters, reexporters and persons
making transfers (in-country) to these
listed persons may inadvertently export,
reexport or transfer (in-country) to a
listed person on the Entity List because
the exporter, reexporter or person
making the transfer (in-country) did not
realize the listed person was subject to
the Entity List-based license
requirement because of perceived
ambiguity regarding the listed person,
such as the listed person was using an
alias or an alternate address. There is
also a chance an exporter, reexporter or
person making a transfer (in-country)
may turn away a potential export,
reexport, or transfer (in-country)
because the customer appeared to be
within the scope of a listed person on
the Entity List, but with a more clearly
worded listing on the Entity List it
would have been clear the person was
not subject to an Entity List-based
license requirement. For the five
Russian entities that are removed with
this rule, BIS is taking this action in the
form of a final rule to conform the Entity
List with a foreign policy decision that
has already been made by Department of
State to remove sanctions on these five
entities. To ensure consistency across
the U.S. Government in the
implementation of this U.S. foreign
policy it is important the publication of
this rule is not delayed. In addition, if
this rule were delayed this
inconsistency in the implementation of

U.S. foreign policy could have adverse
consequences on U.S. foreign policy.
For these reasons there is a public
interest that these changes be
implemented as a final action. Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

m Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730—774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 12, 2010, 75 FR 50681

(August 16, 2010); Notice of November 4,
2010, 75 FR 68673 (November 8, 2010).

m 2. Supplement No. 4 to part 744 is
amended:
m (a) By removing under Russia, these
five Russian entities: “Baltic State
Technical University, 1/21, 1-ya
Krasnoarmeiskaya Ul., 198005, St.
Petersburg.”, “Glavkosmos, 9
Krasnoproletarskaya St., 103030
Moscow.”, “Medeleyev University of
Chemical Technology of Russia
(including at 9 Miusskaya Sq. Moscow
125047, Russia).”, “Moscow Aviation
Institute (MAI) (including at 4
Volokolamskoye Shosse, Moscow
125871, Russia).”, “Tula Instrument
Design Bureau (all locations, including
at Tula 300001, Russia) (§ 744.20 of the
EAR).”;
m (b) By revising under China, People’s
Republic of, in alphabetical order,
eighteen Chinese entities; and
m (c) By revising under Russia, in
alphabetical order, two Russian entities.
m (d) By removing the Russian entity,
the “Ministry for Atomic Power of
Russia (any entities, institutes, or
centers associated with) located in
either Snezhinsk or Kremlev (Sarov).”
and adding in its place the Russian
entity “Federal Atomic Power of Russia
(Rusatom) (any entities, institutes, or
centers associated with), a.k.a. the
following three aliases:—Federal
Atomic Agency (FAAE);—MINATOM,;
and —Ministry of Atomic Power and
Industry (MAPI). Located in either
Snezhinsk or Kremlev (Sarov).”.

The revisions read as follows:

SUPPLEMENT NO. 4 TO PART 744—ENTITY LIST

. . Federal
: License License :
Country Entity requirement review policy Féietg{isé(re]r
CHINA, PEOPLE’S 13 Institute, China Academy of Launch Vehi- For all items subject See §744.3(d) of this 66 FR 24265, 5/14/01.
REPUBLIC OF cle Technology (CALT), ak.a., the fol- to the EAR. part. 75 FR [INSERT FR

lowing six aliases:
—13th

Institute China Aerospace Times

Electronics Corp (CATEC);
—713 Institute of Beijing;
—Institute of Control Devices (BICD);
—Beijing Institute of Aerospace Control De-

vices (BIACD);

—Beijing Aerospace Control Instruments In-

stitute; and

—Design and Manufacture Center of Naviga-
tion and Control Device.

PAGE NUMBER],
12/17/10.
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33 Institute, a.k.a., the following four aliases:

—Beijing Automation Control Equipment In-
stitute (BACEI);

—Beijing Institute of Automatic Control
Equipment;

—China Haiying Electromechanical Tech-
nology Academy; and

—No. 33 Research Institute of the Third
Academy of China Aerospace Science and
Industry Corp (CASIC).

35 Institute, a.k.a., the following five aliases:

—Beijing Hangxing Machine Building Cor-
poration;

—Beijing Huahang Radio Measurements Re-
search Institute;

—China Haiying Electronic Mechanical Tech-
nical Research Academy;

—Huahang Institute of Radio Measurement;
and

—No. 35 Research Institute of the Third
Academy of China Aerospace Science and
Industry Corp (CASIC).

54th Research Institute of China, a.k.a., the
following three aliases:

—CETC 54th Research Institute;

—Communication, Telemetry and Telecon-
trol Research Institute (CTI); and

—Shijiazhuang Communication Observation
and Control Technology Institute.

* *

Baotou Guanghua Chemical Industrial Cor-
poration (Parent Organization: China Na-
tional  Nuclear  Group  Corporation
(CNNC)), a.k.a., the following five aliases:

—202 Plant, Baotou Nuclear Energy Facility;

—Baotou Guanghua Chemical Industrial
Corporation;
—Baotou Guanghua Chemical Industry

Company;

—Baotou Nuclear Fuel Element Plant; and

—China Nuclear Baotou Guanghua Chem-
ical Industry Company.

202 Factory Baotou, Inner Mongolia.

Beijing Aerospace Automatic Control Insti-
tute (BICD), ak.a., the following four
aliases:

—12th Research Institute China Academy of
Launch Vehicle Technology (CALT);

—Beijing Institute of Space Automatic Con-
trol;

—Beijing Spaceflight Autocontrol Research
Institute; and

—China Aerospace Science and Technology
Corp First Academy 12th Research Insti-
tute.

51 Yong Ding Road, Beijing.

Beijing Institute of Structure and Environ-
mental Engineering (BISE), a.k.a., the fol-
lowing two aliases:

—702nd Research Institute, China Academy
of Launch Vehicle Technology (CALT);
and

—Beijing Institute of Strength and Environ-
mental Engineering.

No. 30 Wanyuan Road, Beijing.

For all items subject See §744.3(d) of this
to the EAR having a part.
classification other
than EAR99 or a
classification where
the third through
fifth digits of the
ECCN are “999”,
e.g., XX999.

For all items subject See §744.3(d) of this
to the EAR having a part.
classification other
than EAR99 or a
classification where
the third through
fifth digits of the
ECCN are “999”,
e.g., XX999.

For all items subject See §744.3(d) of this
to the EAR having a part.
classification other
than EAR99 or a
classification where
the third through
fifth digits of the
ECCN are “999”,
e.g., XX999.

* * *

For all items subject See §744.2(d) of this
to the EAR having a part.
classification other
than EAR99.

For all items subject See §744.3 of this
to the EAR having a part.
classification other
than EAR99.

For all items subject See §744.3 of this
to the EAR having a part.
classification other
than EAR99.

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

*

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

64 FR 28909, 5/28/99.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

64 FR 28909, 5/28/99.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.
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Beijing Power Machinery Institute, a.k.a., the
following three aliases:

—31st Research Institute of China Aero-
space Science and Industry Corp (CASIC)
or China Haiying Electromechanical Tech-
nology Academy (a.k.a., China Haiying
Science & Technology Corporation);

—Beijing Power Generating Machinery Insti-
tute; and

—Beijing Power Machinery Research Lab-
oratory.

Beijing University of Aeronautics and Astro-
nautics (BUAA), a.k.a., the following alias:

—Beihang University.

37 Xueyuan Road, Haidan District, Beijing.

* *

Chinese Academy of Engineering Physics,
a.k.a., the following eighteen aliases:

—Ninth Academy;

—Southwest Computing Center;

—Southwest Institute of Applied Electronics;

—Southwest Institute of Chemical Materials;

—Southwest Institute of Electronic Engineer-

ing;

—Southwest Institute of Environmental Test-
ing;

—Southwest Institute of Explosives and

Chemical Engineering;

—Southwest Institute of Fluid Physics;

—Southwest Institute of General Designing
and Assembly;

—Southwest Institute of Machining Tech-
nology;

—Southwest Institute of Materials;

—Southwest Institute of Nuclear Physics and
Chemistry (a.k.a., China Academy of Engi-
neering Physics (CAEP)’s 902 Institute);

—Southwest Institute of Research and Appli-
cations of Special Materials Factory;

—Southwest Institute of Structural Mechan-
ics;

(all of preceding located in or
Mianyang, Sichuan Province);

—Chengdu Electronic Science and Tech-
nology University (CUST);

—The High Power Laser Laboratory, Shang-
hai;

—The Institute of Applied Physics and Com-
putational Mathematics, Beijing; and

—University of Electronic Science and Tech-
nology of China, 901 Institute (No. 4, 2nd
Section, North Jianshe Road, Chengdu,
610054).

near

* *

First Department, Chinese Academy of
Launch  Vehicle Technology (CALT),
a.k.a., the following three aliases:

—1st General Design Department (a.k.a.,
Planning Department No. 1) of the China
Aerospace Science & Technology Cor-
poration’s First Academy (CALT);

—Beijing Institute of Astronautic Systems
Engineering; and

—Beijing Institute of Space System Engi-
neering.

*

*

For all items subject
to the EAR.

For all items subject
to the EAR.

For all items subject
to the EAR.

For all items subject
to the EAR.

*

*

See §744.3(d) of this
part.

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

See §744.3(d) of this
part.

66 FR 24266, 5/14/01.

70 FR 54629, 9/16/05.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

* *

62 FR 35334, 6/30/97.

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

Case-by-case basis.

* *

See §744.3(d) of this 66 FR 24266, 5/14/01.
part. 75 FR [INSERT FR
PAGE NUMBER],
12/17/10.
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Northwest Institute of Nuclear Technology in
the Science Research (NINT), Xian,
Shanxi.

Northwestern Polytechnical University, a.k.a.,
the following three aliases:

—Northwestern Polytechnic University;

—Northwest Polytechnic University; and

—Northwest Polytechnical University.

127 Yonyi Xilu, Xi'an 71002 Shaanxi, China;
and Youyi Xi Lu, Xi'an, Shaanxi, China.

Shanghai Academy of Spaceflight Tech-
nology SAST), ak.a., the following four
aliases:

—=8th Research Academy of China Aero-
space;

—Shanghai Astronautics Industry Bureau;

—Shanghai  Bureau  of  Astronautics
(SHBOA); and

—Shanghai Bureau of Space.

Shanghai, Spaceflight Tower, 222 Cao Xi
Road, Shanghai, 200233.

Shanghai Institute of Space Power Sources,
a.k.a., the following three aliases:

—811th Research Institute, 8th Academy,
China Aerospace Science and Technology
Corp (CASC);

—Shanghai Space Energy Research Insti-
tute; and

—Shanghai Space Power Supply Research
Institute.

388 Cang Wu Road, Shanghai.

Southwest Research Institute of Electronics
Technology, ak.a., the following three
aliases:

—10th Research Institute of China Electronic
Technology Group Corp (CETC);

—CETC 10th Research Institute; and

—Southwest Institute of Electronic Tech-
nology (SWIET).

Chengdu.

* *

Xi'an Research Institute of Navigation Tech-
nology, a.k.a., the following two aliases:

—20th Research Institute of China Electronic
Technology Group Corp (CETC); and

—CETC 20th Research Institute.

Xiangdong Machinery Factory, within the
China Aerospace Science and Industry
Corp’s (CASIC) Third Academy (a.k.a., the
following two aliases: China Haiying
Electromechanical Technology Academy
and China Haiying Science & Technology
Corporation), a.k.a., the following four
aliases:

—239 Factory (a.k.a., 35th Research Insti-
tute);

—Beijing Xinghang
Equipment Factory;
—Beijing Hangxing Machinery Manufacturing

Corporation; and
—Hangxing Machine Building Company.

Electromechanical

For all items subject See §744.2 of this
to the EAR. part.

For all items subject See §744.3(d) of this
to the EAR having a part.
classification other
than EAR99 or a
classification where
the third through
fifth digits of the
ECCN are “999”,

e.g., XX999.

For all items subject See §744.3 of this
to the EAR having a part.
classification other
than EAR99.

For all items subject See §744.3 of this
to the EAR having a part.
classification other
than EAR99.

For all items subject See §744.3(d) of this
to the EAR having a part.
classification other
than EAR99 or a
classification where
the third through
fifth digits of the
ECCN are “999”,
e.g., XX999.

* * *

For all items subject See §744.3(d) of this
to the EAR having a part.
classification other
than EAR99.

For all items subject See §744.3(d) of this
to the EAR. part.

64 FR 28909, 5/28/99.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

66 FR 24266, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

64 FR 28909, 5/28/99.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

64 FR 28909, 5/28/99.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

66 FR 24267, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

*

66 FR 24267, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

66 FR 24267, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.
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Technical Physics, a.k.a., the following ten
aliases:

—All-Russian Research Institute of Technical
Physics;

—All-Union Scientific Research Institute of
Instrument Building (VNIIP);

—ARITP;

—Kasli;

—Russian Federal Nuclear Center;

—Ural Nuclear Center, NII-1011;

—VNIITF; and

—Vserosslyskly ~ Nauchhnoissledovatelnyy
Institut Tekhnicheskoy Fiziki.

P.O. Box 245, 456770,
Chelyabinsk Region Russia.

—Federal State Unitary Enterprise Russian
Federal Nuclear Center—Academician E.I.
Zababkhin All-Russian Scientific Research
Institute of Technical Physics
(FGUPRFYaTs-VNIITF); and

—Chelyabinsk 70/Snezhinsk.

All-Union Scientific Research Institute of Ex-
perimental Physics, a.k.a., the following
twelve aliases:

—All Russian Research Institute of Experi-
mental Physics;

—ARIEP;

—Arzamas-16;

—Arzamas-75;

—Federal State Unitary Enterprise Russian
Federal Nuclear Center—All Russian Sci-
entific Research Institute of Experimental
Physics (FGUPRFNCs VNIIEF);

—Khariton Institute;

—Russian Federal Nuclear Center;

—VNIIEF; and

—Vserossiyskiy Nauchno-Issledovatelskiy
Institut Sperimentalnoy Fiziki).

37 Mira Ave. Sarov, Nizhny Novgorod Re-
gion, 607188 Russia.

—Avarngard Electromechanical Plant;

—Moscow Center 300; and

—Sarov Nuclear Weapons Plant.

Kremlev (Sarov).

Snezhinsk,

* *

Federal Atomic Power of Russia (Rusatom)
(any entities, institutes, or centers associ-
ated with), a.k.a., the following three

aliases:
—Federal Atomic Agency (FAAE);
—MINATOM; and
—Ministry of Atomic Power and Industry
(MAPI).
Located in either Snezhinsk or Kremlev

(Sarov).

* *

*

to the EAR.

For all items subject
to the EAR.

For all items subject
to the EAR.

*

Case-by-case basis.

*

Case-by-case basis.

66 FR 24267, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

62 FR 35334, 6/30/97.

66 FR 24267, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.

*

62 FR 35334, 6/30/97.

66 FR 24267, 5/14/01.

75 FR [INSERT FR
PAGE NUMBER],
12/17/10.
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Dated: December 13, 2010.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2010-31653 Filed 12—16-10; 8:45 am]
BILLING CODE 3510-33-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 44
RIN 3038-AD29

Reporting Certain Post-Enactment
Swap Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Interim final rule; request for
comment.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is publishing for comment an
interim final rule to implement new
statutory provisions introduced by Title
VII of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”). Section 723 of the
Dodd-Frank Act amends Section 2 of the
Commodity Exchange Act (“CEA” or the
“Act”) by adding new Section 2(h)(5)(B),
which directs that rules adopted by the
Commission under this section shall
provide for the reporting of “transition”
swaps—that is, swaps entered into on or
after the date of enactment of the Dodd-
Frank Act and prior to the effective date
of swap data reporting rules to
implement Section 2(h)(5)(B)—to a
registered swap data repository (“SDR”)
or to the Commission. Each category of
data is subject to a reporting timetable
specified in Section 2(h)(5). The
Commission intends shortly to notice
for comment substantive rules
implementing the swap data reporting
provisions of Section 2(h)(5)(B). In order
to ensure the preservation of data
pending implementation of such rules,
the Commission is today adopting an
interim final rule directing specified
counterparties to post-enactment, or
transition, swap transactions entered
into prior to the effective date of the
swap data reporting and recordkeeping
rules implementing Section 2(h)(5)(B) of
the CEA to retain information pertaining
to the terms of such swaps.

DATES: This interim final rule is
effective December 17, 2010. Comments
on all aspects of the interim final rule
must be received on or before January
18, 2011.

ADDRESSES: You may submit comments,
identified by RIN number 3038—-AD29,
by any of the following methods:

o Agency Web Site: via its Comments
Online process:
http://comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: Address to David A. Stawick,
Secretary of the Commission,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

o Hand Delivery/Courier: Same as
mail above.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

All comments must be submitted in
English or, if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that is exempt from disclosure under the
Freedom of Information Act, a petition
for confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s Regulations.?

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from http://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.

FOR FURTHER INFORMATION CONTACT:
Susan Nathan, Senior Special Counsel,
Division of Market Oversight,
Commodity Futures Trading
Commission, 1155 21st Street, NW.,
Washington, DC 20581, at (202) 418—
5133.

SUPPLEMENTARY INFORMATION: The
Commission is adopting an interim final
rule under part 44 of its regulations
under the Commodity Exchange Act and
is soliciting comments on all aspects of
the rule. The Commission will carefully
consider all comments received and will
address them, as applicable, in
connection with the permanent
reporting rules to be adopted under the
Dodd-Frank Act.

117 CFR 145.9.

I. Background

On July 21, 2010, President Obama
signed into law the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”).2 Title VII of the
Dodd-Frank Act? amended the
Commodity Exchange Act (“CEA” or the
“Act”) 4 to establish a comprehensive
new regulatory framework for swaps
and security-based swaps. The
legislation was enacted to reduce risk,
increase transparency, and promote
market integrity within the financial
system by, among other things:

(1) Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants;

(2) imposing clearing and trade
execution requirements on standardized
derivative products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
Commission’s rulemaking and
enforcement authorities with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight.

Among other things, the Dodd-Frank
Act requires that swaps be reported to
a registered SDR® or to the Commission
if there is no registered SDR that would
accept the swap. Section 723 of the
Dodd-Frank Act adds to the CEA new
Section 2(h)(5)(B), to require that
transition swaps be reported to a
registered SDR or the Commission
according to specified timetables. As
described below, pursuant to its
authority under Sections 4r and
2(h)(5)(A) of the CEA the Commission
previously has adopted an interim final
rule addressing the reporting timetable
for swaps entered into prior to the
enactment of the Dodd-Frank Act the
terms of which had not expired by that
date.

Separately, Section 729 of the Dodd-
Frank Act established in new Section
4r(a)(2)(A) a transition rule applicable to
pre-enactment swaps, providing for the
reporting, by a date certain, of each
swap entered into before the date of
enactment of the Dodd-Frank Act, the

2 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010), hereinafter cited as “Dodd-Frank
Act.” The text of the Dodd-Frank Act may be
accessed at http://www.cftc.gov/LawRegulation/
OTCDERIVATIVES/index.htm.

3 Pursuant to Section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

47 U.S.C. 1 et seq.

5The term “swap data repository” is defined in
Section 1a(48) of the CEA to mean “any person that
collects and maintains information or records with
respect to transactions or positions in, or the terms
and conductions of, swaps entered into by third
parties for the purpose of providing a centralized
recordkeeping facility for swaps.”


http://www.cftc.gov/LawRegulation/OTCDERIVATIVES/index.htm
http://www.cftc.gov/LawRegulation/OTCDERIVATIVES/index.htm
http://www.regulations.gov
http://www.regulations.gov
http://comments.cftc.gov
http://www.cftc.gov
http://www.cftc.gov
http://www.cftc.gov
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terms of which had not expired as of
that date.® Section 4r(a)(2)(B) directs the
Commission to promulgate an interim
final rule within 90 days of the date of
enactment of the Dodd-Frank Act
providing for the reporting of each swap
entered into before the date of
enactment. On October 14, 2010, the
Commission published in part 44 of its
regulations an interim final rule
instructing specified counterparties to
pre-enactment swaps to report data to a
registered SDR or to the Commission by
the compliance date to be established in
reporting rules to be promulgated under
CEA Section 2(h)(5), and advising such
counterparties of the necessity, inherent
in the reporting requirement, to preserve
information pertaining to the terms of
such swaps until reporting can be
effectuated under permanent rules. The
reporting requirements established by
Section 4r and §§ 44.00-44.02 of the
Commission’s Regulations will remain
in effect until the effective date of the
permanent reporting rules to be adopted
by the Commission pursuant to Section
2(h)(5) of the CEA.7

Section 4r did not mandate an interim
final rulemaking addressing reporting
provisions for transition swap
transactions entered into on or after the
date of enactment of the Dodd-Frank
Act and prior to the effective date of the
swap data reporting rule to implement
the provisions of Section 2(h)(5)(B). The
instant interim final rule is intended to
provide clarity and guidance with
respect to such swaps by (i) establishing
that transition swaps 8 be subject to
Section 2(h)(5)(B)’s reporting
requirements and to Commission
regulations to be promulgated
thereunder; and (ii) advising potential
counterparties to such swaps that
implicit in this reporting requirement is
the need to retain relevant data.

The Commission intends to establish
permanent data recordkeeping and
reporting requirements for transition
swaps in a separate rulemaking under
Section 2(h)(5)(B) of the CEA.9 The

6 The statute provides that reporting must occur
either (i) 30 days after issuance of the interim final
rule; or (ii) such other date as the Commission
determines to be appropriate.

7 See Interim Final Rule for Reporting Pre-
Enactment Swap Transactions, 75 FR 63080, Oct.
14, 2010.

8 The term “transition swap” refers to a swap
executed on or after the date of enactment of the
Dodd-Frank Act and before the effective date of the
swap data reporting and recordkeeping rules
implementing Section 2(h)(5)(B) of the CEA. As
discussed infra., Sections 2(h)(5)(A) and 4r describe
as a separate category of swaps those executed prior
to the enactment of the Dodd-Frank Act, the terms
of which had not expired by that date (“pre-
enactment swaps”).

9 See Notice of Proposed Rulemaking Relating to
Swap Data Recordkeeping and Reporting

Commission anticipates that its
rulemaking for transition swaps will
address specifically the records,
information and data regarding
transition swaps that must be retained
and the timeframe for reporting such
information to a registered SDR or to the
Commission.

II. The Scope of the Interim Final Rule

This interim final rule will apply to
all swaps entered into on or after the
date of enactment of the Dodd-Frank
Act and before the effective date of the
swap data reporting and recordkeeping
rules implementing Section 2(h)(5)(B) of
the CEA.

1. Reporting Obligations

The Commission expects that the
reporting obligations outlined in §44.03
will implicate swap transaction
information and data that counterparties
normally retain as sound business
practice. Interim § 44.03 establishes that
reporting requirements are applicable to
transition swaps and describes the
information that would be reported to a
registered SDR or to the Commission
with respect to such transaction: (i) A
copy of the transaction confirmation in
electronic form, if available, or in
written form if there is no electronic
copy; (ii) if available, the time the
transaction was executed; and (iii)
additional information of the character
described in Section 4 (“Record
Preservation”) below.

In addition, Interim § 44.03 provides
that a designated counterparty 1° to a
transition swap ' must provide to the
Commission on request any information

Requirements n. 10, approved for publication by the
Commission at an open meeting on November 19,
2010 and expected to be published shortly in the
Federal Register (to be codified at 17 CFR part 45).
Rules adopted by the Commission under this
section shall provide for the reporting of swap data
as follows:

(A) Swaps entered into on or before the date of
the enactment of this subsection shall be reported
to a registered swap data repository or the
Commission no later than 180 days after the
effective date of this subsection.

(B) Swaps entered into on or after such date of
enactment shall be reported to a registered swap
data repository or the Commission no later than the
later of—

(i) 90 days after such effective date; or

(ii) Such other time after entering into the swap
as the Commission may prescribe by rule or
regulation.

10 The reporting obligations of specified
counterparties are delineated in Section 4r(a)(3) of
the CEA, as amended. Unlike certain other
provisions of Section 4r, these obligations are not
limited to pre-enactment swaps.

11The term “transition swap” is defined in
§44.00(c) of the Commission’s Regulations to mean
“any swap entered into after the enactment of the
Dodd-Frank Act of 2010 (July 21, 2010) and prior
to the effective date of the swap data reporting and
recordkeeping rules implemented pursuant to
Section 2(h)(5)(B)” of the CEA.

relating to such transaction during the
time that this interim final rule is in
effect. The Commission expects that
such information would vary depending
upon the needs of the Commission and
may include actual as well as summary
trade data. Such summary data may
include a description of a swap dealer’s
counterparties or the total number of
post-enactment pre-effective swap
transactions entered into by the dealer
and some measure of the frequency and
duration of those contracts. The
Commission believes that this
requirement will facilitate its ability to
understand and evaluate the current
market for swaps and may inform its
analysis of other required rulemakings
under the Dodd-Frank Act.

2. Reporting Party

Section 4r(a)(3) of the CEA specifies
the party obligated to report a particular
swap transaction. Specifically, this
section provides, with respect to a swap
in which only one counterparty is a
swap dealer or major swap participant,
that entity must report the swap. With
respect to a swap in which one
counterparty is a swap dealer and the
other counterparty is a major swap
participant, the swap dealer is
responsible for reporting the swap. With
respect to any other swap, the
counterparties shall select one of them
to report the swap. Interim § 44.03
incorporates these provisions.

3. Effective Date for Reporting
Transition Swaps

Section 2(h)(5)(B) of the CEA requires
that rules adopted by the Commission
shall provide for the reporting of data
for transition swaps no later than the
later of 90 days after the effective date
of the Dodd-Frank Act 2 or such other
time after entering into the swap as the
Commission may prescribe. Section
4r(a)(2)(C) establishes that the reporting
obligations described in Section 4r shall
be effective on the enactment of that
section—July 21, 2010. In a July 15,
2010 floor statement, Senator Lincoln
addressed inconsistencies between
Sections 4r and 2(h)(5), emphasizing
that the provisions of these two sections
“should be interpreted as
complementary to one another to assure
consistency between them. This is
particularly true with respect to issues
such as the effective dates of these
reporting requirements.” 13 Accordingly,

12 As relevant here, the effective date is 360 days
after the enactment of the Dodd-Frank Act—July 15,
2011.

13Lincoln, “Wall Street Transparency and
Accountability,” Congressional Record (July 15,
2010) at S5923.
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Section 4r(a)(2)(C) should be read to
require that the reporting obligations of
Section 2(h)(5)(B) became effective on
enactment of the Dodd-Frank Act and
that counterparties who are or may
become subject to this obligation
should, as of that date, be prepared to
report swap data relating to post-
enactment pre-effective swaps at such
time as reporting is required: the later of
90 days after July 15, 2011 or such other
time after entering into the swap as the
Commission may prescribed by rule.
The Commission believes that this
result achieves Senator Lincoln’s goal of
assuring consistency between the
legislative provisions embodied in
Sections 4r and 2(h)(5).

4. Record Preservation

While neither Section 4r nor Section
2(h)(5) expressly requires that
counterparties retain data related to
transition swaps, implicit in the
reporting requirements established by
these provisions is the necessity for
counterparties to these transactions to
retain information and data related to
the terms of each transaction so that it
may subsequently be reported. In this
regard, §44.03 includes a Note to
paragraphs (a)(1) and (a)(2) advising
potential counterparties to a post-
enactment pre-effective swap
transaction to retain all information and
documents relating to the terms of the
transaction, to the extent and in such
form as they presently exist. The
Commission expects that counterparties
to existing swaps routinely retain,
consistent with reasonable business
practice, information including but not
limited to: (i) Any information
necessary to identify and value the
transaction (e.g., underlying asset and
tenor); (ii) the date and time of
execution of the transaction; (iii)
volume (e.g., notional or principal
amount); (iv) information relevant to the
price and payment of the transaction
until the swap is terminated, reaches
maturity, or is novated; (v) whether the
transaction was accepted for clearing by
any clearing agency or derivatives
clearing organization, and if so, the
identity of such agency or organization;
(vi) any modification(s) to the terms of
the transaction; and (vii) the final
confirmation of the transaction.

The Commission believes that
counterparties that may be required to
report transition swap transactions
should preserve such information in
order to ensure that they will be able to
comply with the reporting requirements
of Interim § 44.03 as well as with
permanent reporting rules to be
promulgated under CEA Section 2(h)(5).
The Commission is mindful that the

data retention requirement may be
perceived as burdensome, and in that
regard the Note attempts to limit the
data to material information that may be
expected to assist the Commission in
performing its oversight functions under
the CEA. In addition, to ensure that
important information relating to the
terms of such swaps may be retained
with minimal burden on the
counterparties, the Note does not
require any counterparty to a transition
swap transaction to create new records,
and permits records to be retained in
their existing format. Similarly, the
Commission recognizes that information
that the counterparty does not have
prior to the effective date of the interim
final rule cannot be reported.

III. Request for Comments

The Commission requests comments
on the questions outlined below:

1. Should the date on which data
concerning transition swaps is required
to be reported to a registered swap data
repository or to the Commission be
more than 90 days following the July 15,
2011 effective date of the Dodd-Frank
Act? If so, what date(s) should the
Commission consider and why?

2. Should the date for such reporting
be different for reporting counterparties
who are swap dealers or major swap
participants than it is for reporting
counterparties who are not swap dealers
or major swap participants?

3. What information should be
reported with respect to transition
swaps? Who would use this
information, and for what purpose(s)?

4. Should data reporting for transition
swaps be asset-class specific?

5. What methods of data accuracy
verification should be used for
transition swap data?

6. Should the Commission’s
permanent rules concerning data
reporting for transition swaps between
counterparties who are not swap dealers
or swap participants specify how such
counterparties should determine which
counterparty will report the swap data?
If so, what factors should govern this
choice?

7. The Note to the interim final rule
advises that counterparties retain, in
their existing format, all information
and documents relating to the terms of
the transition swap, including but not
limited to certain data elements. What
documents and data typically are kept
by swap market participants to
memorialize their transactions? In what
format? How long are such records
currently maintained by market
participants?

8. What additional records should be
kept, if any, and what burdens or costs

would the retention of such information
entail?

In addition to the specific requests for
comment above, the Commission
welcomes comment on all aspects of the
interim final rule and invites interested
persons to submit written presentations
of views, data and arguments on all
aspects of the interim final rule.

IV. Related Matters

A. Administrative Procedure Act

The Administrative Procedure Act 14
(“APA”) generally requires an agency to
publish notice of a proposed rulemaking
in the Federal Register.'5 This
requirement does not apply, however,
when the agency “for good cause finds
* * * that notice and public procedure
are impracticable, unnecessary, or
contrary to the public interest.” 16
Moreover, while the APA requires
generally that an agency publish an
adopted rule in the Federal Register 30
days before it becomes effective, this
requirement does not apply if the
agency finds good cause to make the
rule effective sooner.1?

By way of background, Section 729 of
the Dodd-Frank Act amended the CEA
to add new Section 4r, which in turn
requires the Commission to adopt,
within 90 days of enactment of the
Dodd-Frank Act, an interim final rule
providing for the reporting of swaps
entered into before the date of
enactment of the Dodd-Frank Act the
terms of which had not expired as of
that date. In response to that mandate,
the Commission adopted in new part 44
of the CEA an interim final rule whose
purpose was to establish reporting
requirements for pre-enactment
unexpired swaps and to serve as notice
to potential reporting entities of a
subsequent requirement to report
certain data 18 associated with such
swaps. This interim rule provides notice
to counterparties to preserve data
associated with transition swaps until
the Commission issues permanent
reporting and recordkeeping rules for all
swaps pursuant to CEA Section
2(h)(5).1°

The Commission is mindful that the
Dodd-Frank Act did not mandate an
interim final rule relating to transition
swaps (those entered into after the date
of enactment of the Act and prior to its
effective date), although such swaps
will in the future be subject to a
permanent reporting requirement

145 U.S.C. 553.

155 U.S.C. 553(b).

16 ]d.

175 U.S.C. 553(d).

1875 FR 63080 (Oct. 14, 2010).
19]1d. at 63084.
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pursuant to new Section 2(h)(5)(B) of
the CEA. The Commission believes that
these circumstances similarly warrant
notice to potential counterparties of a
present obligation to retain data relating
to such swaps until the Commission
issues permanent rules pursuant to
Section 2(h)(5)(B). Moreover, the
Commission believes that issuance of
such a rule as an interim final rule
serves the public interest. The
availability of this data will facilitate the
Commission’s ability to understand and
evaluate the current market for swaps
and may inform its analysis of other
required rulemaking under the Dodd-
Frank Act; any delay in adopting such
rules likely will result in a substantial
loss of significant swap data.
Accordingly, the Commission believes
that good cause exists under 5 U.S.C.
553(b) and (d) because delay in
clarifying the potential scope of Section
2(h)(5)’s reporting and record
preservation obligations likely will
result in a substantial loss of material
data relating transition swaps that
would assist the Commission in
performing its oversight and analytic
functions under the CEA.

B. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) provides that an agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid control number from the
Office of Management and Budget
(“OMB”).20 OMB has not yet assigned a
control number to the new collection.
As described below, the Interim Final
Rule will result in new collection of
information requirements within the
meaning of the PRA.

1. Reporting Requirements

The Commission has determined that
this interim final rulemaking will not
impose on swap counterparties any new
reporting requirements that would be
collections of information requiring the
approval of the Office of Management
and Budget (“OMB”) under the
Paperwork Reduction Act (“PRA”).21
The Commission intends to propose
permanent reporting requirements
associated with Section 723 of the
Dodd-Frank Act, at which time the
Commission will issue a notice of
proposed rulemaking, seek comments
on the proposed reporting requirements,
and seek OMB approval for the
collections of information as provided
by 5 CFR 1320.8 and 1320.11.

2044 U.S.C. 3501 et.seq.
2144 U.S.C. 3501 et seq.

2. Recordkeeping Requirements

In order to comply with the reporting
requirements contained in § 44.03, and
in anticipation of permanent
recordkeeping and reporting
requirements to be adopted by the
Commission pursuant to Section
2(h)(5)(B) of the CEA, each potential
counterparty to a transition swap that
may be required to report such
transaction should retain information
relating to the terms of the swap
transaction. The Commission believes
that this recordkeeping element, while
not explicit, is considered to be a
collection of information within the
meaning of the PRA. The Commission
therefore is submitting this proposal to
the Office of Management and Budget
(OMB) for review in accordance with 44
U.S.C. 3507(d) and 5 CFR 1320.11. The
title for this collection of information is
“Regulation 44.03—Interim Final Rule
for Reporting Certain Post-Enactment
Swap Transactions. OMB control
number 3038—-NEW.”

The Commission will, by separate
action, publish in the Federal Register
a notice and request for comment on the
paperwork burden associated with the
recordkeeping element of this interim
final rule in accordance with 5 CFR
1320.8. If approved, this new collection
of information will be mandatory.

C. Cost-Benefit Analysis

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation or order under the Act.
By its terms, Section 15(a) does not
require the Commission to quantify the
costs and benefits of its action or to
determine whether the benefits of the
action outweigh its costs. Rather,
Section 15(a) requires the Commission
simply to “consider the costs and
benefits” of the subject rule or order.
Section 15(a) further specifies that the
costs and benefits of Commission
regulations shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of the market for
listed derivatives; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission may,
in its discretion, give greater weight to
any one of the five enumerated areas of
concern and may, in its discretion,
determine that notwithstanding its
costs, a particular regulation is
necessary or appropriate to protect the
public interest or to effectuate any of the

provisions or accomplish any of the
purposes of the CEA.

Title VII of the Dodd-Frank Act
requires the Commission to undertake a
number of rulemakings to implement
the regulatory framework for swaps
dictated by that Act, including the
reporting of swap transactions. This
interim final rule implements the Dodd-
Frank Act by providing clarity and
guidance with respect to the reporting of
transition swaps by (i) establishing that
transition swaps will be subject to
Section 2(h)(5)(B)’s reporting
requirements and to Commission
regulations to be promulgated
thereunder; and (ii) advising potential
counterparties to such transition swaps
that implicit in this reporting
requirement is the present obligation to
retain data for reporting at a time to be
determined by rules promulgated under
Section 2(h)(5)(B). This interim final
rule will enable the Commission to
obtain data on transition swaps and will
also ensure the preservation of such
data until permanent recordkeeping and
reporting rules are issued by the
Commission. The availability of data
relating to transition swaps will enable
the Commission to gain a better
understanding of the swap market—
including the size and scope of that
market. This understanding ultimately
will lead to a more robust and
transparent environment for the swaps
market. Further, the Commission
expects this rule to make available
information that could inform the
Commission’s decision-making with
respect to the rules it is required to
implement under the Dodd-Frank Act.

The Note to Interim § 44.03(a)(1) and
(2) addresses the retention of records
relating to transition swaps. Although
there are recordkeeping costs associated
with retention of existing swap
transaction information, the
Commission has crafted the Interim
Final Rule to be efficient in terms of
these costs. The Interim Rule does not
require market participants to modify
data for retention purposes, and the
information that is to be reported should
be information that is already kept by
swap counterparties in their normal
course of business—and it may be
reported in the format in which it is
kept. Moreover, counterparties must
report the time of execution only to the
extent such information is available.

The recordkeeping and reporting rules
that the Commission is required to
adopt under new CEA Section 2(h)(5)(B)
will apply to transition swaps.
Accordingly, in adopting this Interim
Rule the Commission has sought to limit
the burden on market participants by
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not imposing substantial or potentially
conflicting reporting requirements.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
federal agencies, in promulgating rules,
to consider the impact of those rules on
small entities. The term “rule” under the
RFA is defined as “any rule for which
the agency publishes a general notice of
proposed rulemaking pursuant to
Section 553(b) of this title, or any other
law * * *.”22 However, a general notice
of proposed rulemaking under Section
553(b) does not apply “when the agency
for good cause finds (and incorporates
the finding and a brief statement of
reasons therefor) in the rules [issued]
that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest.” 23 As
noted above, the Commission believes
that good cause exists under 5 U.S.C.
553(b) because delay in clarifying the
scope of 2(h)(5)’s reporting and record
preservation obligations will likely
result in a substantial loss of material
data relating to post-enactment pre-
effective swaps that would assist the
Commission in performing its oversight
functions under the CEA.

List of Subjects in 17 CFR Part 44

Swap markets, Counterparties,
Reporting and Recordkeeping
requirements.

m In consideration of the foregoing, and
pursuant to the authority in the
Commodity Exchange Act, as amended,
and in particular Sections 2(h)(5), 4r(a)
and 12a(5), the Commission hereby
proposes to amend Chapter 1 of Title 17
of the Code of Federal Regulations by
amending part 44 as follows:

PART 44—INTERIM FINAL RULE FOR
PRE-ENACTMENT SWAP
TRANSACTIONS

Authority and Issuance

m 1. The authority citation for part 44
shall continue to read as follows:

Authority: 7 U.S.C. 2(h)(5), 4r and 12a(5),
as amended by Title VII of the Wall Street
Reform and Consumer Protection Act (Dodd-
Frank Act of 2010), Pub. L. 111-203, 124
Stat. 1376 (2010).

m 2. Section 44.00 is amended by
redesignating paragraphs (c) through (e)
as paragraphs (d) through (f) and by

revising paragraph (c) to read as follows:

§44.00 Definition of terms used in Part 44
of this chapter.

* * * * *

225 U.S.C. 601(2).
235 U.S.C. 553(b).

(c) Transition swap means any swap
entered into after the enactment of the
Dodd-Frank Act of 2010 (July 21, 2010)
and prior to the effective date of the
swap data reporting and recordkeeping
rule implemented under Section
2(h)(5)(B) of the CEA.

* * * * *
m 3. Section 44.03 is added to read as
follows:

§44.03 Reporting transition swaps to a
swap data repository or to the Commission.

(a) A counterparty to a post-enactment
pre-effective swap transaction shall:

(1) As required by the reporting rules
required to be adopted pursuant to
Section 2(h)(5)(B) of the Commodity
Exchange Act, report data related to a
transition swap to a registered swap
data repository or the Commission by
the compliance date established in such
reporting rules or within 60 days after
an appropriate swap data repository
becomes registered with the
Commission and commences operations
to receive and maintain data related to
such swap, whichever occurs first, the
following information with respect to
the swap transaction:

(i) A copy of the transaction
confirmation, in electronic form if
available, or in written form if there is
no electronic copys;

(ii) The time, if available, that the
transaction was executed; and

(2) Report to the Commission on
request, in the form and manner
prescribed by the Commission, any
information relating to the swap
transaction.

Note to Paragraphs (a). In order to comply
with the reporting requirements contained in
paragraphs (a)(1) and (a)(2) of this section,
each counterparty to a post-enactment pre-
effective swap transaction that may be
required to report such transaction should
retain, in its existing format, all information
and documents, to the extent and in such
form as they exist on the effective date of this
section, relating to: the terms of a swap
transaction, including but not limited to any
information necessary to identify and value
the transaction (e.g., underlying asset and
tenor); the date and time of execution of the
transaction; volume (e.g., notional or
principal amount); information relevant to
the price and payment for the transaction
until the swap is terminated, reaches
maturity or is novated; whether the
transaction was accepted for clearing and, if
so, the identity of such clearing organization;
any modification(s) to the terms of the
transaction; and the final confirmation of the
transaction.

(b) Reporting party. The
counterparties to a swap transaction
shall report the information required
under paragraph (a) of this section as
follows:

(1) Where only one counterparty to a
swap transaction is a swap dealer or a
major swap participant, the swap dealer
or major swap participant shall report
the transaction;

(2) Where one counterparty to a swap
transaction is a swap dealer and the
other counterparty is a major swap
participant, the swap dealer shall report
the transaction; and

(3) Where neither counterparty to a
swap transaction is a swap dealer or a
major swap participant, the
counterparties to the transaction shall
select the counterparty who will report
the transaction.

Issued in Washington, DC, on December 9,
2010, by the Commission.
David A. Stawick,

Secretary of the Commission.

Appendices to Interim Final Rule for
Reporting Certain Post-Enactment
Swap Transactions—Commission
Voting Summary and Statements of
Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers,
Chilton and O’Malia voted in the
affirmative; no Commissioner voted in
the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the interim final rulemaking
regarding the reporting timetable for
swaps entered into after the date of
enactment of the Dodd-Frank Act but
prior to the effective date of swap data
reporting rules, or “transition” swaps.
The interim final rule is intended to
ensure that data and information related
those transition swaps will be preserved
until reporting to swap data repositories
or regulators can occur. The rule is
indeed to prevent a substantial loss of
data on transition swaps and to assist
the Commission in performing its
oversight functions under the
Commodity Exchange Act.

[FR Doc. 2010-31579 Filed 12-16-10; 8:45 am)]
BILLING CODE 6351-01-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9511]
RIN 1545-Bl44

Definition of Omission From Gross
Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations defining an omission from
gross income for purposes of the six-
year minimum period for assessment of
tax attributable to partnership items and
the six-year period for assessing tax. The
regulations resolve a continuing issue as
to whether an overstatement of basis in
a sold asset results in an omission from
gross income. The regulations will affect
any taxpayer who overstates basis in a
sold asset creating an omission from
gross income exceeding twenty-five
percent of the income stated in the
return. Additionally, provisions related
to estate, gift and excise tax are
reinstated from the prior final
regulation.

DATES: Effective Date: These regulations
are effective on December 14, 2010.
Applicability Date: The regulations
relating to income taxes apply to taxable
years with respect to which the period
for assessing tax was open on or after
September 24, 2009, which is the date
that the proposed and temporary
regulations to which these regulations
relate were filed with the Federal
Register. For dates of applicability
regarding the regulations relating to
estate, gift and excise taxes, see
§301.6501(e)-1(e)(2).
FOR FURTHER INFORMATION CONTACT:
William A. Heard, III at (202) 622—4570
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301) under
section 6229(c)(2) and section 6501(e) of
the Internal Revenue Code. On
September 28, 2009, temporary
regulations (TD 9466) regarding the
definition of an omission from gross
income for purposes of the six-year
period for assessment were published in
the Federal Register (74 FR 49321). A
notice of proposed rulemaking (REG—
108045—08) cross-referencing the
temporary regulations was published in
the Federal Register for the same day

(74 FR 49354). One written comment
was received from the public in
response to the notice of proposed
rulemaking. No public hearing was
requested or held. After consideration of
the comment, the proposed regulations
are adopted as amended by this
Treasury decision, and the
corresponding temporary regulations are
removed.

Summary of Comments and
Explanation of Revisions

These final regulations amend the
Procedure and Administration
Regulations (26 CFR part 301) relating to
sections 6229(c)(2) and 6501(e). In
addition to the revisions set forth in the
proposed regulations cross-referencing
the temporary regulations, the final
regulations reflect structural
amendments to sections 6229(c)(2) and
6501(e) in the Hiring Incentives To
Restore Employment Act (Pub. L. 111—
147, 124 Stat. 112) to accommodate an
additional threshold triggering the six-
year period of limitations for omissions
from gross income attributable to assets
subject to certain reporting
requirements, which is not otherwise
addressed in these final regulations. The
final regulations also clarify the
effective/applicability date provisions in
the section 6229(c)(2) and section
6501(e) regulations to eliminate a
perceived ambiguity in the temporary
regulations, that was brought to light by
the Tax Court in Intermountain
Insurance Service of Vail v.
Commissioner, 134 T.C. No. 11 (2010),
appeal docketed, No. 10-1204 (DC Cir.).

As explained in the preamble to the
temporary regulations, the United States
Courts of Appeals for the Ninth Circuit
and the Federal Circuit construed
section 6501(e)(1) in cases outside the
trade-or-business context contrary to the
interpretation provided in these final
regulations, holding that an
overstatement of basis does not
constitute an “omission.” Bakersfield
Energy Partners v. Commissioner, 568
F.3d 767 (9th Cir. 2009); Salman Ranch
Ltd v. United States, 573 F.3d 1362
(Fed. Cir. 2009). Those courts relied on
the Supreme Court’s opinion in Colony
v. Commissioner, 357 U.S. 28 (1958),
which dealt with an omission from
gross income in the context of a trade
or business under the predecessor of
section 6501(e). The Treasury
Department and the Internal Revenue
Service disagree with those courts that
the Supreme Court’s reading of the
predecessor to section 6501(e) in Colony
applies to sections 6501(e)(1) and
6229(c)(2), for the reasons set forth in
the preamble to the temporary
regulations.

After publication of the temporary
regulations, the Tax Court declared the
temporary regulations invalid, adhering
to its prior opinion in Bakersfield
Energy Partners v. Commissioner, 128
T.C. 207 (2007). Intermountain
Insurance Service of Vail v.
Comimissioner, 134 T.C. No. 11 (2010),
appeal docketed, No. 10-1204 (DC Cir.).
In part, the Tax Court in Intermountain
concluded that the Supreme Court’s
opinion in Colony was the only
permissible interpretation of the
statutory language in question (“omits
from gross income”). The Treasury
Department and the Internal Revenue
Service disagree with Intermountain.
The Supreme Court stated in Colony
that the statutory phrase “omits from
gross income” is ambiguous, meaning
that it is susceptible to more than one
reasonable interpretation. The
interpretation adopted by the Supreme
Court in Colony represented that court’s
interpretation of the phrase but not the
only permissible interpretation of it.
Under the authority of Nat’l Cable &
Telecomms. Ass’n v. Brand X Internet
Servs., 545 U.S. 967, 982—83 (2005), the
Treasury Department and the Internal
Revenue Service are permitted to adopt
another reasonable interpretation of
“omits from gross income,” particularly
as it is used in a new statutory setting.
See Hernandez-Carrera v. Carlson, 547
F.3d 1237 (10th Cir. 2008) (agencies are
free to promulgate a reasonable
construction of an ambiguous statute
that contradicts any court’s
interpretation, even the Supreme
Court’s). The interpretation of the
phrase “omits from gross income” as
used in section 6501(e)(1) is currently
pending before several United States
Courts of A}}nlpeals.

Because these regulations are a
clarification of the period of limitations
provided in sections 6501(e)(1) and
6229(c)(2) and are consistent with the
Secretary’s application of those
provisions both with respect to a trade
or business (that is, gross income means
gross receipts), as well as outside of the
trade-or-business context (that is, the
section 61 definition of gross income
applies), they are applicable to all cases
with respect to which the period for
assessing tax was open on or after
September 24, 2009, the date the
temporary regulations were filed with
the Federal Register.

1. Retroactivity

The sole written comment received in
response to the notice of proposed
rulemaking by cross-reference to the
temporary regulations questioned the
application of the regulations,
characterizing them as retroactive, and
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recommended that they be applied only
prospectively. The commentator stated
that the temporary regulations apply
with retroactive effect “in that taxable
years which had closed are now
reopened.” The Treasury Department
and the Internal Revenue Service
disagree with the characterization of the
regulations as retroactive. The final
regulations have been clarified to
emphasize that they only apply to open
tax years, and do not reopen closed tax
years as suggested by the commentator.
The commentator also relied on the
1996 amendments to section 7805(b) to
argue that retroactively effective
Treasury regulations are impermissible,
with limited exceptions. The 1996
amendments to section 7805(b),
however, do not apply to the regulations
under sections 6229(c)(2) and
6501(e)(1). That is because those
amendments are only effective for
regulations that relate to statutory
provisions enacted on or after July 30,
1996. Taxpayer Bill of Rights 2 (Pub. L.
104-168, section 1101(a), 110 Stat.
1469). Since section 6229(c)(2) was
enacted in 1982 and section
6501(e)(1)(A) was enacted in 1954 (and
redesignated as subparagraph (B) as part
of the HIRE Act in 2010), the 1996
amendments to section 7805(b) are
inapplicable to the regulations. Prior to
the 1996 amendments, section 7805(b)
provided, “The Secretary may prescribe
the extent, if any, to which any ruling
or regulation, relating to the internal
revenue laws, shall be applied without
retroactive effect.” Although these
regulations are not retroactive, a
retroactive regulation interpreting
sections 6229(c)(2) and 6501(e)(1) is
expressly permitted by the applicable
version of section 7805(b), which
presumes regulations to apply
retroactively unless otherwise provided.

2. Intermountain

The Tax Court’s majority in
Intermountain erroneously interpreted
the applicability provisions of the
temporary and proposed regulations,
which provided that the regulations
applied to taxable years with respect to
which “the applicable period for
assessing tax did not expire before
September 24, 2009.” The Internal
Revenue Service will continue to adhere
to the position that “the applicable
period” of limitations is not the
“general” three-year limitations period.
The three-year limitations period is one
of several limitations periods in the
Internal Revenue Code, including the
six-year limitations period under
sections 6229(c)(2) and 6501(e)(1). The
expiration of the three-year period does
not “close” a taxable year if a longer

period applies. Consistent with that
position, the final regulations apply to
taxable years with respect to which the
six-year period for assessing tax under
section 6229(c)(2) or 6501(e)(1) was
open on or after September 24, 20009.
This includes, but is not limited to, all
taxable years (1) for which six years had
not elapsed from the later of the date
that a tax return was due or actually
filed, (2) that are the subject of any case
pending before any court of competent
jurisdiction (including the United States
Tax Court and Court of Federal Claims)
in which a decision had not become
final (within the meaning of section
7481) or (3) with respect to which the
liability at issue had not become fixed
pursuant to a closing agreement entered
into under section 7121. The Internal
Revenue Service’s position is consistent
with the effective/applicability date
provisions of these final regulations.

3. Other Revisions

The final regulations are amended to
reinstate estate, gift and excise tax
provisions that were inadvertently
removed by the temporary regulations.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the NPRM cross-referencing the
temporary regulations preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is William A. Heard III of
the Office of the Associate Chief
Counsel (Procedure and
Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *
Section 301.6229(c)(2)-1 is also issued
under 26 U.S.C. 6230(k). * * *

m Par. 2. Section 301.6229(c)(2)-1 is
added to read as follows:

§301.6229(c)(2)-1
income.

Substantial omission of

(a) Partnership return—(1) General
rule. (i) If any partnership omits from
the gross income stated in its return an
amount properly includible therein and
that amount is described in clause (i) of
section 6501(e)(1)(A), subsection (a) of
section 6229 shall be applied by
substituting “6 years” for “3 years.”

(ii) For purposes of paragraph (a)(1)(i)
of this section, the term gross income, as
it relates to a trade or business, means
the total of the amounts received or
accrued from the sale of goods or
services, to the extent required to be
shown on the return, without reduction
for the cost of those goods or services.

(iii) For purposes of paragraph (a)(1)(i)
of this section, the term gross income, as
it relates to any income other than from
the sale of goods or services in a trade
or business, has the same meaning as
provided under section 61(a), and
includes the total of the amounts
received or accrued, to the extent
required to be shown on the return. In
the case of amounts received or accrued
that relate to the disposition of property,
and except as provided in paragraph
(a)(1)(ii) of this section, gross income
means the excess of the amount realized
from the disposition of the property
over the unrecovered cost or other basis
of the property. Consequently, except as
provided in paragraph (a)(1)(ii) of this
section, an understated amount of gross
income resulting from an overstatement
of unrecovered cost or other basis
constitutes an omission from gross
income for purposes of section
6229(c)(2).

(iv) An amount shall not be
considered as omitted from gross
income if information sufficient to
apprise the Commissioner of the nature
and amount of the item is disclosed in
the return, including any schedule or
statement attached to the return.

(b) Effective/applicability date. This
section applies to taxable years with
respect to which the period for assessing
tax was open on or after September 24,
2009.
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§301.6229(c)(2)-1T [Removed]

m Par. 3. Section 6229(c)(2)-1T is
removed.

m Par. 4. Section 301.6501(e)—1 is added
to read as follows:

§301.6501(e)-1 Omission from return.

(a) Income taxes—(1) General rule. (i)
If a taxpayer omits from the gross
income stated in the return of a tax
imposed by subtitle A of the Internal
Revenue Code an amount properly
includible therein that is in excess of 25
percent of the gross income so stated,
the tax may be assessed, or a proceeding
in court for the collection of that tax
may be begun without assessment, at
any time within 6 years after the return
was filed.

(ii) For purposes of paragraph (a)(1)(i)
of this section, the term gross income, as
it relates to a trade or business, means
the total of the amounts received or
accrued from the sale of goods or
services, to the extent required to be
shown on the return, without reduction
for the cost of those goods or services.

(iii) For purposes of paragraph (a)(1)(i)
of this section, the term gross income, as
it relates to any income other than from
the sale of goods or services in a trade
or business, has the same meaning as
provided under section 61(a), and
includes the total of the amounts
received or accrued, to the extent
required to be shown on the return. In
the case of amounts received or accrued
that relate to the disposition of property,
and except as provided in paragraph
(a)(1)(ii) of this section, gross income
means the excess of the amount realized
from the disposition of the property
over the unrecovered cost or other basis
of the property. Consequently, except as
provided in paragraph (a)(1)(ii) of this
section, an understated amount of gross
income resulting from an overstatement
of unrecovered cost or other basis
constitutes an omission from gross
income for purposes of section
6501 (e)(1)(A)().

(iv) An amount shall not be
considered as omitted from gross
income if information sufficient to
apprise the Commissioner of the nature
and amount of the item is disclosed in
the return, including any schedule or
statement attached to the return.

(2) [Reserved]

(b) Estate and gift taxes—(1) If the
taxpayer omits from the gross estate as
stated in the estate tax return, or from
the total amount of the gifts made
during the period for which the gift tax
return was filed (see § 25.6019-1 of this
chapter) as stated in the gift tax return,
an item or items properly includible
therein the amount of which is in excess
of 25 percent of the gross estate as stated

in the estate tax return, or 25 percent of
the total amount of the gifts as stated in
the gift tax return, the tax may be
assessed, or a proceeding in court for
the collection thereof may be begun
without assessment, at any time within
6 years after the estate tax or gift tax
return, as applicable, was filed.

(2) For purposes of this paragraph (b),
an item disclosed in the return or in any
schedule or statement attached to the
return in a manner sufficient to apprise
the Commissioner of the nature and
amount thereof shall not be taken into
account in determining items omitted
from the gross estate or total gifts, as the
case may be. Further, there shall not be
taken into account in computing the 25
percent omission from the gross estate
stated in the estate tax return or from
the total gifts stated in the gift tax
return, any increases in the valuation of
assets disclosed on the return.

(c) Excise taxes—(1) In general. If the
taxpayer omits from a return of a tax
imposed under a provision of subtitle D
an amount properly includible thereon,
which amount is in excess of 25 percent
of the amount of tax reported thereon,
the tax may be assessed or a proceeding
in court for the collection thereof may
be begun without assessment, at any
time within 6 years after the return was
filed. For special rules relating to
chapter 41, 42, 43 and 44 taxes, see
paragraphs (c)(2), (3), (4), and (5) of this
section.

(2) Chapter 41 excise taxes. If an
organization discloses an expenditure in
its return (or in a schedule or statement
attached thereto) in a manner sufficient
to apprise the Commissioner of the
existence and nature of the expenditure,
the three-year limitation on assessment
and collection described in section
6501(a) shall apply with respect to any
tax under chapter 41 arising from the
expenditure. If a taxpayer fails to so
disclose an expenditure in its return (or
in a schedule or statement attached
thereto), the tax arising from the
expenditure not so disclosed may be
assessed, or a proceeding in court for
the collection of the tax may be begun
without assessment, at any time within
6 years after the return was filed.

(3) Chapter 42 excise taxes. (i) If a
private foundation omits from its annual
return with respect to the tax imposed
by section 4940 an amount of tax
properly includible therein that is in
excess of 25 percent of the amount of
tax imposed by section 4940 that is
reported on the return, the tax may be
assessed, or a proceeding in court for
the collection of the tax may be begun
without assessment, at any time within
6 years after the return was filed. If a
private foundation discloses in its

return (or in a schedule or statement
attached thereto) the nature, source, and
amount of any income giving rise to any
omitted tax, the tax arising from the
income shall be counted as reported on
the return in computing whether the
foundation has omitted more than 25
percent of the tax reported on its return.

(ii) If a private foundation, trust, or
other organization (as the case may be)
discloses an item in its return (or in a
schedule or statement attached thereto)
in a manner sufficient to apprise the
Commissioner of the existence and
nature of the item, the three-year
limitation on assessment and collection
described in section 6501(a) shall apply
with respect to any tax imposed under
sections 4941(a), 4942(a), 4943(a),
4944(a), 4945(a), 4951(a), 4952(a), 4953
and 4958, arising from any transaction
disclosed by the item. If a private
foundation, trust, or other organization
(as the case may be) fails to so disclose
an item in its return (or in a schedule
or statement attached thereto), the tax
arising from any transaction not so
disclosed may be assessed or a
proceeding in court for the collection of
the tax may be begun without
assessment, at any time within 6 years
after the return was filed.

(4) Chapter 43 excise taxes. If a
taxpayer discloses an item in its return
(or in a schedule or statement attached
thereto) in a manner sufficient to
apprise the Commissioner of the
existence and nature of the item, the
three-year limitation on assessment and
collection described in section 6501(a)
shall apply with respect to any tax
imposed under sections 4971(a), 4972,
4973, 4974 and 4975(a), arising from
any transaction disclosed by the item. If
a taxpayer fails to so disclose an item in
its return (or in a schedule or statement
attached thereto), the tax arising from
any transaction not so disclosed may be
assessed, or a proceeding in court for
the collection of the tax may be begun
without assessment, at any time within
6 years after the return was filed. The
applicable return for the tax under
sections 4971, 4972, 4973 and 4974, is
the return designated by the
Commissioner for reporting the
respective tax. The applicable return for
the tax under section 4975 is the return
filed by the plan used to report the act
giving rise to the tax.

(5) Chapter 44 excise taxes. If a real
estate investment trust omits from its
annual return with respect to the tax
imposed by section 4981 an amount of
tax properly includible therein that is in
excess of 25 percent of the amount of
tax imposed by section 4981 that is
reported on the return, the tax may be
assessed, or a proceeding in court for
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the collection of the tax may be begun
without assessment, at any time within
6 years after the return was filed. If a
real estate investment trust discloses in
its return (or in a schedule or statement
attached thereto) the nature, source, and
amount of any income giving rise to any
omitted tax, the tax arising from the
income shall be counted as reported on
the return in computing whether the
trust has omitted more than 25 percent
of the tax reported on its return.

(d) Exception. The provisions of this
section do not limit the application of
section 6501(c).

(e) Effective/applicability date—(1)
Income taxes. Paragraph (a) of this
section applies to taxable years with
respect to which the period for assessing
tax was open on or after September 24,
2009.

(2) Estate, gift and excise taxes.
Paragraphs (b) through (d) of this
section continue to apply as they did
prior to being removed inadvertently on
September 28, 2009. Specifically,
paragraph (b) of this section applies to
returns filed on or after May 2, 1956,
except for the amendment to paragraph
(b)(1) of this section that applies to
returns filed on or after December 29,
1972. Paragraph (c) of this section
applies to returns filed on or after
October 7, 1982, except for the
amendment to paragraph (c)(3)(ii) of this
section that applies to returns filed on
or after January 10, 2001. Paragraph (d)
of this section applies to returns filed on
or after May 2, 1956.

§301.6501(e)-1T [Removed]

m Par. 5. Section 301.6501(e)—1T is
removed.

Steven T. Miller,
Deputy Commissioner for Services and
Enforcement.

Approved: December 13, 2010.
Michael Mundaca,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2010-31747 Filed 12-14-10; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Parts 357 and 363

Regulations Governing Book-Entry
Treasury Bonds, Notes and Bills Held
in Legacy Treasury Direct; Regulations
Governing Securities Held in Treasury
Direct

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: Treasury’s retail electronic
systems for holding Treasury marketable
securities began with the goal of
permitting investors to buy and hold
marketable Treasury securities until
maturity. As a cost-saving measure,
Treasury is returning the Legacy
Treasury Direct and TreasuryDirect
systems to this initial vision by
eliminating the SellDirect program that
permits investors to sell their
marketable securities on the open
market through a Federal Reserve Bank.
Investors will now need to transfer a
marketable security to a broker or
financial institution in order to effect a
sale of the security prior to maturity.
DATES: Effective Date: December 17,
2010.

ADDRESSES: You can download this
Final Rule at the following Internet
addresses: http://
www.publicdebt.treas.gov, http://
www.gpo.gov, or http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Elisha Whipkey, Director, Division of
Program Administration, Office of Retail
Securities, Bureau of the Public Debt, at
(304) 480-6319 or
elisha.whipkey@bpd.treas.gov.

Susan Sharp, Attorney-Adviser; Ann
Fowler, Attorney-Adviser; Dean Adams,
Assistant Chief Counsel; Edward
Gronseth, Deputy Chief Counsel, Office
of the Chief Counsel, Bureau of the
Public Debt, at (304) 480-8692 or
susan.sharp@bpd.treas.gov.

SUPPLEMENTARY INFORMATION: Treasury’s
retail electronic systems for holding
Treasury marketable securities began
with the goal of permitting investors to
buy and hold marketable Treasury
securities until maturity. In 1997
Treasury offered Legacy Treasury Direct
investors the ability, for a fee, to sell
their marketable securities on the
secondary market, thus bypassing the
need to transfer their securities to a
broker or financial institution for sale.
When Treasury began offering
marketable securities in TreasuryDirect,
its electronic, online system, the
SellDirect service was offered to
investors in that system as well. Because
SellDirect was inconsistent with the
initial vision of the marketable retail
program, Treasury specifically reserved
the right to end the program at any time.
SellDirect volumes are low because
most investors using the Legacy
Treasury Direct and TreasuryDirect
systems hold their securities to
maturity. From Fiscal Year 2005 to
Fiscal Year 2009, an annual average of
13,000 securities worth approximately

$800 million were sold through
SellDirect, less than 1.5 percent of
holdings. Alternative services by
brokers or financial institutions are
available to conduct sales. As a cost-
saving measure, Treasury is returning
the Legacy Treasury Direct and
TreasuryDirect systems to their initial
vision of buy and hold to maturity by
eliminating SellDirect. Investors will
now need to transfer a marketable
security to a broker or financial
institution in order to effect a sale of the
security before maturity.

Procedural Requirements

Executive Order 12866. This rule is
not a significant regulatory action
pursuant to Executive Order 12866.

Administrative Procedure Act (APA).
Because this rule relates to United
States securities, which are contracts
between Treasury and the owner of the
security, this rule falls within the
contract exception to the APA, 5 U.S.C.
553(a)(2). As a result, the notice, public
comment, and delayed effective date
provisions of the APA are inapplicable
to this rule.

Regulatory Flexibility Act. The
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., do not apply
to this rule because, pursuant to 5
U.S.C. 553(a)(2), it is not required to be
issued with notice and opportunity for
public comment.

Paperwork Reduction Act (PRA).
There is no new collection of
information contained in this final rule
that would be subject to the PRA, 44
U.S.C. 3501 et seq. Under the PRA, an
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it
displays a valid OMB control number.
The Office of Management and Budget
already has approved all collections of
information in 31 CFR Part 357 (OMB
No. 1535-0068) and Part 363 (OMB No.
1535-0138).

Congressional Review Act (CRA). This
rule is not a major rule pursuant to the
CRA, 5 U.S.C. 801 et seq., because it is
a minor amendment that is expected to
decrease costs for taxpayers; therefore,
this rule is not expected to lead to any
of the results listed in 5 U.S.C. 804(2).
This rule may take immediate effect
after we submit a copy of it to Congress
and the Comptroller General.

List of Subjects
31 CFR Part 357

Banks, Banking, Bonds, Electronic
funds transfers, Government securities,
Reporting and recordkeeping
requirements.


http://www.publicdebt.treas.gov
http://www.publicdebt.treas.gov
mailto:elisha.whipkey@bpd.treas.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:susan.sharp@bpd.treas.gov

Federal Register/Vol. 75, No. 242/Friday, December 17, 2010/ Rules and Regulations

78901

31 CFR Part 363

Bonds, Electronic funds transfer,
Federal Reserve System, Government
securities, Securities.

m Accordingly, for the reasons set out in
the preamble, 31 CFR Chapter II,
Subchapter B, is amended as follows:

PART 357—REGULATIONS
GOVERNING BOOK-ENTRY
TREASURY BONDS, NOTES AND
BILLS HELD IN TREASURY/RESERVE
AUTOMATED DEBT ENTRY SYSTEM
(TRADES) AND LEGACY TREASURY
DIRECT

m 1. The authority citation for part 357
continues to read as follows:

Authority: 31 U.S.C. chapter 31; 5 U.S.C.
301; 12 U.S.C. 391.

m 2. Revise the heading for Part 357 to
read as set forth above.

m 3. Amend § 357.22 by removing
paragraph (b) and redesignating
paragraphs (c), (d), (e), and (f) as
paragraphs (b), (c), (d), and (e).

PART 363—REGULATIONS
GOVERNING SECURITIES HELD IN
TREASURYDIRECT

m 4. The authority citation for part 363
continues to read as follows:

Authority: 5 U.S.C. 301; 12 U.S.C. 391; 31
U.S.C. 3102, et seq.; 31 U.S.C. 3121, et seq.

§363.6 [Amended]

m 5. Remove the definition of “Sell
Direct” from § 363.6.

m 6. Amend § 363.10 by adding
paragraph (c) to read as follows:

§363.10 What is a TreasuryDirect
account?
* * * * *

(c) Closing an account. If a
TreasuryDirect primary account and all
associated linked accounts have had no
holdings and no activity for a period of
two years, we reserve the right to close
the account, along with all linked
accounts.

§362 [Amended]

m 7. Amend § 363.22 by removing the
phrase “including a transfer for a Sell
Direct transaction,” from the second
sentence in paragraph (a)(3)(ii).

§363.27 [Amended]

m 8. Amend § 363.27 by removing the
phrase “, and may request a Sell Direct
transaction” from the second sentence in

paragraph (e)(4).
§363.209 [Removed and reserved]
m 9. Remove and reserve § 363.209.

§363.210 [Amended]

m 10. Amend § 363.210 by removing the
phrase “initiate a SellDirect
transaction,” from the second sentence
and removing the fourth and fifth
sentences.

Richard L. Gregg,

Fiscal Assistant Secretary.

[FR Doc. 2010-31489 Filed 12—16—10; 8:45 am]
BILLING CODE 4810-39-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AN37

Payment for Inpatient and Outpatient
Health Care Professional Services at
Non-Departmental Facilities and Other
Medical Charges Associated With Non-
VA Outpatient Care

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document affirms as
final, with changes, a proposed rule that
updates the Department of Veterans
Affairs (VA) medical regulations
concerning the payment methodology
used to calculate VA payments for
inpatient and outpatient health care
professional services and other medical
services associated with non-VA
outpatient care. The rule has been
designed to ensure that it will not have
adverse effects on access to care.

DATES: This final rule is effective
February 15, 2011.

FOR FURTHER INFORMATION CONTACT:
Holley Niethammer, Supervisory Policy
Specialist, National Fee Program Office,
Department of Veterans Affairs, 3773
Cherry Creek North Dr., Suite 450,
Denver, CO 80209, telephone (303) 370—
5062. (This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: Under 38
U.S.C. 1703(a), “[wlhen [VA] facilities
are not capable of furnishing
economical hospital care or medical
services because of geographical
inaccessibility or are not capable of
furnishing the care or services required,
the Secretary, as authorized in [38
U.S.C. 1710], may contract with non-
[VA] facilities in order to furnish”
certain hospital care and medical
services to veterans who qualify under
38 U.S.C. 1703. VA implemented this
authority in 38 CFR 17.52. Also, under
38 U.S.C. 1728, VA may authorize
payment for emergency care in a non-
VA facility in limited situations,
primarily where the care is needed for
the treatment of a service-connected

disability or related condition. Under
that authority, as implemented in 38
CFR 17.120, VA reimburses either the
veteran who made payments for
hospital care or medical services, the
person or organization making such
expenditure on behalf of such veteran,
or the hospital or other health facility
furnishing the care or services if such
care or services were provided in a
medical emergency and VA or other
Federal facilities were not feasibly
available, and an attempt to use them
beforehand would not have been
reasonable.

Payment methodology for health care
professional services associated with
outpatient and inpatient care that are
payable under either 38 U.S.C. 1703 or
1728 is currently set forth in 38 CFR
17.56.

Current § 17.56(a) adopted the
Medicare Participating Physician Fee
Schedule for the payment of
professional services. For services not
covered by the Medicare Participating
Physician Fee Schedule, VA pays the
lesser of the actual amount billed or the
amount calculated using the 75th
percentile methodology set forth in
current § 17.56(c) (or the usual and
customary rate if there are fewer than 8
treatment occurrences for a procedure
during the previous fiscal year). We
cannot predict whether there will be 8
treatment occurrences during an
upcoming fiscal year, or the precise
charges of such treatment occurrences,
because these depend upon the billing
practices of the non-VA facilities
involved. In the majority of these cases,
the non-VA facilities’ charges are far
greater than the allowable Medicare
charges for the same treatment. As a
result, VA’s expenditures can be
unpredictable and, in some cases, can
greatly exceed the costs VA would incur
using the Medicare payment systems or
fee schedules.

In a proposed rule published on
February 18, 2010 (75 FR 7218), we
proposed to amend § 17.56 to apply
Medicare payment methodologies to all
non-VA inpatient and outpatient health
care professional services and other
medical charges associated with non-VA
outpatient care. We explained that such
charges would include ancillary and
facility costs such as those that are
reimbursed using the following
Medicare payment systems or fee
schedules: Ambulatory Surgical Center
Payment, Clinical Laboratory Fee
Schedule, Home Health Prospective
Payment System (PPS), Hospice,
Hospital Outpatient PPS, and End Stage
Renal Disease (ESRD) composite rate
payment method (NOTE: Beginning
January 1, 2011, Medicare will pay for
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ESRD services based on the prospective
bundled payment system, not the
composite rate. We have revised this
final rule to correctly utilize the
prospective bundled payment system).
We also proposed to revise the
regulation to clarify how payments will
be computed for inpatient and
outpatient health care professional
services at non-VA facilities and other
medical charges associated with non-VA
outpatient care. We concluded that
using the Medicare payment systems
and fee schedules will clearly help VA
contain costs.

We received 18 comments on the
proposed rule. All of the comments
oppose at least one portion of the
proposed rule. The proposed regulation
governs multiple health service areas
including but not limited to outpatient
hospitals, ambulatory surgery centers,
home health, ESRD, and laboratory
services. The majority of comments
concerned exclusively dialysis, thus
VA'’s responses to the comments largely
address only dialysis. The subject
matter of most of the comments can be
grouped into several categories, and we
have organized our discussion of the
comments accordingly.

We received no comments regarding
the correction of the typographical error
in 38 CFR 17.52(a). Prior versions of this
regulation (codified at 38 CFR 17.50b(a))
included cross-references to 38 CFR
17.50c through f. Sections 17.50c,
17.50d and 17.50f have subsequently
been recodified as 38 CFR 17.53, 17.54
and 17.55, respectively. 61 FR 21964
(1996). Additionally, since the most
recent revision to this regulation,

§ 17.56 was added to the regulatory
sequence. Therefore, we remove the
reference in § 17.52(a) to “provisions of
§ 17.53 through {” and replace it with
“provisions of §§17.53, 17.54, 17.55 and
17.56.”

Challenges to VA’s Legal Authority To
Promulgate This Rule

Several commenters argued that VA
lacks authority to establish by regulation
rates to serve as default payment
amounts in the absence of a negotiated
payment amount, or in the context of
individual authorizations for care. We
disagree, but make clarifying changes to
the regulation based on the comments.
We will discuss these changes in
reference to the comments before
addressing our authority, because the
clarifications themselves answer some
of the comments.

Commenters expressed confusion
between the preamble and the rule text
regarding whether VA will enter into
negotiated agreements if the agreed-
upon rates are greater than the Medicare

rate. In addition, commenters asked
whether VA would be obligated to pay
the negotiated amount in all contexts.
We have clarified the regulatory text
based on these comments. Depending
upon agency need or prevailing market
conditions, VA may negotiate specific
rates with non-VA providers. If and
when such contracts are awarded, VA
will pay the negotiated contract rate for
services within the contract’s scope and
terms. This negotiated rate could be
greater than the Medicare rate.

In addition, nothing in the final rule
authorizes VA to breach any contracts,
including contracts which contain a
negotiated rate. Some commenters
expressed such a concern, as well as a
concern that the rule would negate the
payment terms of existing multi-
Veterans Integrate Service Network
(VISN) contracts or contracts negotiated
pursuant to the Federal Acquisition
Regulation (FAR) and the VA
Acquisition Regulation (VAAR) for
individual VISNs, and thus the rule
represents a breach of contract and an
unconstitutional taking under United
States v. Winstar Corp., 518 U.S. 839
(1996). Again, no such alteration to
existing VISN or multi-VISN contracts
would take place upon promulgation of
this regulation. As the clarified
hierarchy in the final rule more clearly
establishes, contracts entered into
pursuant to specific negotiation have
precedence over the default rates,
including the Medicare rate.

Finally, commenters indicated that
the rule was unclear when it attempted
to distinguish between a FAR contract
and a VAAR contract. We agree that the
proposed regulation text was confusing
in this respect, and that this confusion
may also have contributed to
commenters’ questions about the
continuing authority to specifically
negotiate rates with non-VA providers.
We have removed the references to the
FAR and VAAR because of this
confusion. Nevertheless, as discussed
below, the FAR and VAAR continue to
be relevant to our authority to negotiate
specific rates with specific providers,
which we will pay under § 17.56(a)(1).
We reassure the commenters that this
regulation would not override or cancel
out any contracts in existence upon
promulgation of this final rule.
Therefore, no breach of contract or
constitutional/unconstitutional taking
would occur. The modified regulatory
language addresses the comments that
expressed confusion about what
payment mechanism VA will apply
under a given circumstance.

We now address the specific
challenges to VA’s authority. Several
commenters stated that VA does not

have specific authority from Congress
under 38 U.S.C. 1703 to promulgate this
regulation, and therefore VA cannot set
reimbursement rates or price controls.
We disagree, and do not make any
changes to the regulation based on this
comment. Section 1703 gives VA the
authority to contract with non-VA
facilities to provide hospital care and
medical services. This contracting
authority is not limited to contracts
which contain negotiated prices. For
example, 38 CFR 17.52, which
implements the authority granted by
section 1703, allows for individual
authorizations when demand is only for
infrequent use. As discussed in more
detail below, individual authorizations
are essentially a price offer to the non-
VA provider, who then accepts that
offer by performing services for the VA
patient. Thus, VA has always
interpreted the contracting authority
granted in section 1703 to include forms
of contracts other than contracts
containing negotiated prices. The
commenters incorrectly assume that VA
must have specific authority in 38
U.S.C. 1703 to include reimbursement
rates in a regulation. However, VA has
broad authority to issue regulations that
are “necessary or appropriate to carry
out the laws administered by the
Department and are consistent with
those laws.” 38 U.S.C. 501(a).

Other commenters added that the
FAR, VAAR, Competition in Contracting
Act, Public Law 98-369, section 2701,
and other Federal procurement laws and
policies apply to all VA acquisitions
made with appropriated funds unless
explicitly exempted under 38 U.S.C.
8153, and stated that none of these
provisions allow VA to set limitations
on cost and require that VA negotiate
contract prices. We disagree—none of
these general contracting laws prohibits
the contracting or payment provisions
in the final rule. VA is authorized by the
FAR, VAAR, and other Federal
procurement laws and policies to enter
into contracts to provide care to
veterans through private providers. As
noted above, our authority to enter
contracts for this purpose is in fact
specifically stated in 38 U.S.C. 1703 and
1728. These authorities—FAR, VAAR,
and 38 U.S.C. 1703 and 1728—have
long been the source of our authority to
provide individual authorizations for
care under 38 CFR 17.52. Moreover,
these authorities do not prohibit VA’s
implementation of the specific
contracting authority authorized in
section 1703. Indeed, if these broader
contracting laws prohibited the
contracting arrangements described in
the proposed rule, our arrangements
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prior to the proposed revisions to
§ 17.56 would have been void; yet, the
comments made no such assertion.

Thus, we have long-standing
authority to engage in contracts and
individual authorizations with non-VA
providers. Inherent in VA’s authority to
enter into these contracts is our
authority to set rate terms and
conditions for those contracts. Some of
these are specifically negotiated. Others,
however, are governed by the specific
amount-calculation mechanisms
established in current § 17.56. Our
proposed rule merely revised those
calculation mechanisms, and made
them applicable to a broader group of
non-VA providers.

When VA offers to send a patient to
a non-VA provider under the authority
of §17.56, and the non-VA provider
accepts the patient and provides the
service, a contract has been formed. In
practice, these contract actions are
ordered utilizing (1) VA Form 10-7078,
Authorization and Invoice for Medical
and Hospital Services, (2) VA Form 10—
7079, Request for Outpatient Medical
Services, or (3) VA Form 10-2570d,
Dental Record Authorization and
Invoice for Outpatient Service. The final
rule merely indicates that the rate of
payment for these contracts must
conform to the regulation.

Under its acquisition protest
authority, the Government
Accountability Office (GAO) has found
that similar pricing and contract
arrangements were not unduly
restrictive of competition. In a request
for proposal (RFP), VA stated that the
Medicare Fee Schedule rate in effect at
the time and location of service would
apply to prosthetics orders under the
contract. As in the case of the proposed
rule and this final rule, use of the
Medicare pricing in the RFP was in
response to a VA Office of Inspector
General (OIG) report that found that past
acquisitions resulted in inflated and
noncompetitive pricing. An orthopedic
services provider challenged the use of
the Medicare pricing structure in the
RFP because those rates allegedly did
not provide adequate compensation for
the services. The GAO found that VA
properly exercised its discretion under
the relevant statutory authority, 38
U.S.C. 8123. Section 8123 is very broad
and gives VA the authority to “procure”
prosthetic appliances and necessary
services in whatever manner the
Secretary deems proper, without regard
to other provisions of law. Although 38
U.S.C. 8123 provides broad
procurement authority without regard to
other provisions of law, the GAO’s
holding did not rest solely on this basis.
Rather, the GAO explained that the

circumstances, particularly VA’s broad
grant of procurement authority,
provided no basis for questioning the
RFP’s provisions. In particular, the GAO
stated that “it is not unduly restrictive
of competition for the agency to
predesignate pricing in order to protect
legitimate government interests.” See
Orthopedic Servs., Inc., B-247695, June
30, 1992, 92—1 CPD { 547.

As mentioned above, a 2006 VA OIG
report, No. 05-03037-107, described in
the proposed rule, found that
establishing payment rates is necessary
to ensure consistent, predictable
medical costs and control expenditures.
In addition, unlike the RFP examined by
the GAO, the Medicare prices
prescribed by § 17.56(a)(2) are not
ceilings per se, but rather the default
price that must apply when no other
rate has been negotiated. Thus, existing
authority actually encourages the
development of rates through regulation
as a matter of consistent government
practice and protection of the public
fisc.

Notwithstanding our disagreement
with the commenters that we lack
authority to set rates via regulation,
including for the individual
authorizations that we have been
providing before we proposed to revise
§17.56, the comments generally reflect
that the proposed rule language was
confusing. It did not sufficiently
distinguish negotiated rates from the
default rates that generally apply to
individual authorizations. It also
seemed to state that our authority for
individual authorizations was
something other than FAR/VAAR. As
noted above, we have revised the final
rule to eliminate references to the FAR
and VAAR and to otherwise clarify the
hierarchical payment structure that we
stated in the proposed rule. These
changes are not departures from our
intent in the proposed rule text and we
believe that they will eliminate the
confusion and clarify the meaning and
effect of the final rule.

Some commenters argued that
Congress could not have intended to
grant VA the authority to use Medicare
rates under 38 U.S.C. 1703 because
Congress explicitly authorized VA to set
maximum payable rates in emergency
situations under section 1725, but did
not provide the same authorization in
section 1703. In other words, the
commenters state that the specific
authority in section 1725 eliminates the
possibility of implicit authority in
section 1703.

There are two problems with this
logic. First, as explained above, there is
no need for a specific grant of authority
in section 1703 because VA’s

contractual authority extends to VA’s
authority to pre-establish prices through
regulation as a contractual “term” where
specific rates are not otherwise
negotiated. Second, the final rule does
not set a maximum rate. The explicit
authority in section 1725 to set
maximum rates for emergency care
episodes does not speak to whether VA
may include in a regulation a default
contractual rate for different, non-
emergent services. Further, section 1725
applies only to emergent care rendered
in non-VA facilities, a context in which
pre-negotiated contracts are not
practical. Thus, the explicit authority to
set a maximum rate makes sense in this
narrow context and should not be
compared with the broader contracting
authority in section 1703.

Related to challenges to VA’s
statutory authority, one commenter
opined that § 17.56 is inconsistent with
38 CFR 17.52 and VA Directive 2007—
025 because §17.52 authorizes
individual authorizations for medical
services in non-VA facilities only when
demand is for infrequent use and VA
Directive 2007—-025 states that dialysis
should generally be authorized under a
contract rather than fee for service. The
rule is not inconsistent with 38 CFR
17.52 or VA Directive 2007—025. First,
§17.52 implements section 1703, which
establishes that VA may contract with
non-VA providers. Section 17.56
describes what payment methodology
VA will apply in a given circumstance.
As previously discussed, the inclusion
of individual authorizations in §17.52
demonstrates VA’s broad interpretation
of the word “contract” in section 1703.
The fact that § 17.52 mentions
individual authorizations does not make
§ 17.56 inconsistent for describing the
payment rate that will apply in the
absence of a negotiated contract.
Second, in the context of dialysis
services, VA’s individual authorization
authority applies because it is in fact
infrequent that non-VA dialysis
providers provide services to veterans
under § 17.56. The veteran population
that is served by these non-VA facilities
is quite small when compared to the
general population. In fact, some
commenters indicated that they only
had four total veteran dialysis patients
annually. VA does not consider such
usage to be “frequent.” To the extent that
these individual patients generally
require repeated treatments, this is not
the sort of “frequency” that we intended
to govern through the § 17.52 reference
to infrequent use—that regulation is
clearly discussing the frequency of
facility-wide use of non-VA providers
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and not the use of non-VA providers to
provide care to a particular individual.
Further, 38 CFR 17.56 is not
inconsistent with the exhortation in VA
Directive 2007—025 that dialysis care
“should generally be authorized under a
contract rather than on a fee for service
basis.” This language does not bar VA
from using a means other than a long-
term contract for the provision of
dialysis care; it merely expresses non-
binding agency guidance regarding the
policies existing prior to this final rule.
Moreover, the Directive is somewhat
misleading, in that it suggests that
individual authorizations under §17.56
are not contracts. As previously
explained, individual authorizations
involve VA’s offer via the appropriate
referral form, and the provider’s
acceptance via delivery of services.
Finally, if the VA Directive is at all
inconsistent with our regulation, the
regulation, which has been properly
promulgated under the Administrative
Procedure Act, and is therefore binding
on VA and the public, clearly takes
precedence. Hence, we do not make any
changes based on these comments.

Comments That the Proposed Rule Did
Not Comply With Executive Order
12866

Several comments raised economic
concerns about the regulation. In
particular, several commenters opined
that the proposed rulemaking did not
comply with Executive Order 12866. To
the extent that the commenters
challenge this rulemaking on Executive
Order 12866 compliance grounds, we
note that section 10 of the order
explains that it “is intended only to
improve the internal management of the
Federal Government and does not create
any right or benefit, substantive or
procedural, enforceable at law or equity
by a party against the United States.”
The Office of Management and Budget
(OMB) is solely responsible for
enforcing the order, and OMB approved
the proposed rule as being in
compliance with the order. Therefore,
we make no changes based on these
comments. However, to the extent that
the comments citing Executive Order
12866 address economic or other
substantive concerns about the
rulemaking, we address them elsewhere
in this document.

Economic Concerns Raised by
Commenters

The majority of the 18 comments
received in connection with this
rulemaking concerned the payment rate
for dialysis treatment, the impact of the
rule on small dialysis providers,
whether VA would adopt various

adjustments made to the Medicare
schedule for dialysis care, and whether
VA should phase-in the proposed
payment rate for dialysis treatment.

As discussed in the proposed rule, VA
intends to reimburse providers using the
applicable Medicare fee schedule or
prospective payment system as a
standalone reimbursement method. VA
considers Medicare’s fee schedules and
prospective payment systems as
independent “fair market value”
reimbursement without any
consideration to cost reporting.
Included in these fee schedules and
payment systems are several items
described in some comments as
“adjustments.” Again, if the
“adjustment” is part of the Medicare
schedule or payment system, then VA
will apply it. Additionally, if a Medicare
schedule is implemented by the Centers
for Medicare & Medicaid Services (CMS)
gradually, such as through a “phase in”
approach, then our rule would apply the
payment amount due according to the
phased-in schedule for the period in
which the medical service was
provided. The rule is clear in this
respect. For example, under 42 CFR
413.239, which will be effective on
January 1, 2011, Medicare has instituted
a transition period during which
treatment for ESRD provided from
January 1, 2011, through December 31,
2013, will be either phased in at a
“blended rate” that adjusts each
calendar year or, at the provider’s
option, at a rate of 100 percent of the
payment amount determined under the
rate established under 42 CFR 413.215.
See Medicare Program; End-Stage Renal
Disease Prospective Payment System, 75
FR 49,030, 49,198 (Aug. 12, 2010). Thus,
if a provider has opted with Medicare to
be paid at the §413.215 rate, that is the
rate applicable to that provider and VA
will pay for ESRD services using that
rate. Providers who have not exercised
that option will be paid at the phased-
in “blended” rate. We are already
developing appropriate procedures to
adjust payment rates for ESRD service
providers who exercise this option, and
we will not have any difficulty
identifying these providers and paying
them at the appropriate rate. Indeed,
this is exactly what is contemplated b
the reference in §17.56(a)(2)(i) to “[t]he
applicable Medicare fee schedule or
prospective payment system amount
* * * for the period in which the
service was provided”.

Notwithstanding the transition period
for ESRD implemented by CMS in its
regulations, several commenters urged
VA to separately phase-in its adoption
of the Medicare fee schedule. The
commenters suggested that a phase-in

by VA would lessen the disruption
caused by the transition contained in
the Medicare ESRD rates. For the
reasons discussed in the following
sections, we do not believe that any
phase-in beyond that contemplated by
the Medicare rates themselves is
appropriate or necessary.

Moreover, as explained in the
proposed rule, VA will not include any
post-schedule adjustments made by
CMS, such as end-of-year adjustments.
As we explained in the proposed rule,
due to the relatively small numbers of
veterans impacted compared with the
size of the Medicare program, we
believe these end-of-year cost
adjustments have minimal impact and
will be cost-prohibitive for VA to
execute.

One commenter discussed the effect
of this rule on medical schools, noting
that VA often contracts with teaching
hospitals and medical schools at rates
exceeding Medicare or VA fee schedules
due to considerations such as impact on
training programs. A few commenters
also asked how this rule would affect
sharing agreements with non-VA
facilities made pursuant to 38 U.S.C.
8153, which provides VA with
enhanced sharing authority to contract
for health care resources. One
commenter also asked whether VA will
continue to follow VA Directive 1663,
which provides special rules and
policies for implementing and managing
sharing agreements under section 8153.

In response to the above comments,
we note that VA will continue to follow
Directive 1663. This final rule applies
only to payments for non-VA health
care services purchased under 38 U.S.C.
1703. As such, health care resources
contracted for under 38 U.S.C. 8153 are
not affected by this rule. We will
continue to follow VA Directive 1663
for negotiating contracts with medical
schools.

Several commenters stated that
§ 17.56 will have a significant impact on
small dialysis providers. We are
sympathetic to the needs of small health
care providers and the potential effect of
decreased VA payments on these
providers. However, we also dispute at
least some of the basis for the comment.
In the proposed rule, we recognized that
adopting the Medicare payment system
for dialysis could lead to a 39 percent
decrease in VA’s overall outpatient
dialysis facility expenditures. We
recognize that this effect will be greater
on smaller providers who receive VA
funds. However, we also explained that
the benefits of this savings to our
nation’s veterans and to the American
people, as well as our adoption of the
national “standard” rate (i.e., the
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Medicare rate) for government-
reimbursed private health care,
outweighed the potential impact on
some small dialysis providers. So long
as veterans continue to have access to
care (see below), we believe that it
would not be a responsible use of VA
funds to continue to pay a rate higher
than that paid by other Federal agencies
simply to subsidize these providers or to
address perceived financial performance
issues in other lines of business.
Concerns and comments about whether
the rates adopted by CMS are adequate
or appropriate as a general matter have
been addressed by CMS in their final
rulemaking. See 75 FR 49030 (Aug. 12,
2010). In addition, we have addressed
throughout this final rule the adequacy
and propriety of adopting those rates
specifically for care provided to
veterans.

Again, we are adopting Medicare rates
as the uniform standard for Federal
government payment for care purchased
from private sector providers. Congress
has established a number of processes
for monitoring the adequacy of payment
rates in Medicare and for providing
input on potential updates and changes
in Medicare, and providers with
underlying concerns about Medicare’s
payment rates should address those
concerns to CMS and other entities such
as the Medicare Payment Advisory
Commission (MedPAC). Further,
Medicare’s new prospective payment
system for dialysis services, starting in
2011, is expected to recognize the
unique needs of low-volume providers
by including adjustments to the CMS
schedule for low-volume providers. VA
would implement this higher payment
for low-volume providers as it is
implemented by the Medicare payment
system, including, as noted above, any
phase-in of that payment system. Again,
the final rule clearly states that VA will
apply the rate required by that payment
system.

In addition, our analysis in the
proposed rule shows that VA is not a
significant source of revenue for any
providers. In fact, a majority of dialysis
providers do not treat VA-referred
patients. A 2008 CMS report to Congress
on ESRD payments documents some
315,000 patients receiving chronic
dialysis services paid for by CMS (A
Design for a Bundled End Stage Renal
Disease Prospective Payment System,
available at http://www.cms.gov/
ESRDGenerallnformation/Downloads/
ESRDReportToCongress.pdf). In
contrast, VA typically purchases these
services for approximately 9,000
patients. This reinforces the conclusion
that the number of VA-funded patients
in the community represents only a

small portion of the total number
treated. In addition, it is unreasonable to
expect VA to pay at a significantly
higher rate than the rate at which CMS
reimburses.

Commenters also stated that the
current state of the economy,
specifically unemployment, has led to a
decrease in the number of privately
insured dialysis patients, further
magnifying the impact of additional
change to the current VA payment
structure (because private insurers pay
more than the Medicare rate). Again, we
recognize that this is a valid concern,
but the solution is not higher rates of
payment solely for treating our nation’s
veterans (so long as they continue to
have access to care). VA’s responsibility
to our nation’s veterans does not
include a duty to address changes in the
national economic climate. We also note
that due to national health reform
efforts, such as The Affordable Care Act,
Public Law 111-148, the number of
privately insured patients should, in
fact, increase.

One comment stated that making
contract negotiations contingent upon
the contracted rates being lower than
Medicare would render many providers
economically unable to bid. Nothing in
the final rule restricts negotiations of
possible payment amounts. Moreover,
we note that virtually every non-VA
provider in the United States does
accept Medicare patients and therefore
does accept payment at the Medicare
rate. One comment recommended
changing the language in proposed
§17.56(a)(2)(iii)(A) to expressly state
that the applicable “geographically
adjusted” Medicare rate will apply.
Because Medicare rates take into
account the geographic location of the
provided service, we decline to make
this change.

Concerns Raised by Commenters
Regarding Access to Care, Particularly
to Dialysis Treatment

Several commenters asserted that the
effect of this rule on low-volume
dialysis providers will force them to
refuse to accept VA patients, or will
lead to the closure of entire low-volume
dialysis facilities. Similarly,
commenters stated that because the rule
will cause non-VA dialysis providers to
close and/or refuse VA patients,
veterans will have fewer scheduling
options. Comments were that fewer
scheduling options will require veterans
to schedule their care for different times
and potentially require veterans to
travel greater distances to receive care,
which could be detrimental to their
health. The commenters opined that

their concerns will be magnified for
rural veterans.

VA takes this concern seriously, and
we are strongly committed to ensuring
that this final rule does not diminish
access to care for the nation’s veterans,
including those who suffer from kidney
disease. For three reasons, we do not
believe that the concern about
diminished access is justified. First, our
analysis of the effect of this rule on the
national non-VA dialysis provider
community does not support that
concern. ESRD services are currently
provided to Medicare patients by
private providers at the Medicare rate,
and there is no evidence that these
providers will refuse to continue to
provide ESRD services to veterans
simply because the payment rate will
now be the same as the rate for
Medicare patients. On the contrary, the
historical record suggests that payment
of the Medicare rate has not led
providers to deny care to Medicare
patients. In its March 2010 report,
Report to the Congress: Medicare
Payment Policy, MedPAC found that
most payment adequacy indicators for
dialysis services are positive and that
Medicare beneficiaries continue to have
good access to care for dialysis services.
(available at http://www.medpac.gov/
documents/Mar10 EntireReport.pdf) In
adopting Medicare’s payment rates for
dialysis, we expect that VA beneficiaries
should similarly have good access to
care. This conclusion is fortified by the
fact that, under the Medicare program,
CMS has instituted a transitional period
for ESRD payments.

Second, we note that CMS has
finalized a new bundled prospective
payment system, which will be effective
in 2011, and which will explicitly
include adjustments based on different
geographic regions and for low-volume
providers. 75 FR 49030, 49198 (Aug. 12,
2010). When Medicare implements
these adjustments, they will be applied
under § 17.56 because they will be part
of the Medicare fee schedule that will be
adopted by this rule. Such adjustments
should help to ensure that this final rule
does not have adverse effects on access
to care, including in the rural areas that
have been mentioned by some
commenters.

Third, and finally, all existing
contracts will continue to be honored,
and we retain the right to contract with
specific providers at specialized rates.
We will exercise our right to enter into
contracts with providers, including at
rates higher than the Medicare rates, if
and when necessary to ensure that
veterans, including veterans who live in
rural areas, have access to quality care.


http://www.cms.gov/ESRDGeneralInformation/Downloads/ESRDReportToCongress.pdf
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We reiterate that ESRD services are
currently provided to Medicare patients
by private providers at the Medicare
rate, and there is no reason to believe
these providers will refuse to continue
to provide ESRD services to veterans
simply because the payment rate will
now be the same as the rate for
Medicare patients. For all of the reasons
discussed above, we do not believe that
adopting the Medicare rates will
jeopardize the ability of our nation’s
veterans to obtain necessary health care
in general, or specifically for ESRD. We
are prepared to take appropriate steps to
address that concern if and when it
arises.

Similarly, some commenters believe
that the rule will cause a decline in the
quality of care administered by private
dialysis providers. Medicare patients
represent the bulk of the country’s
dialysis patients, and we are simply
adopting the same rates that will be paid
by Medicare. Medicare’s January 1, 2011
implementation of the prospective
bundled payment system, which VA
adopts in this final rule, includes a
significant expansion in case-mix
adjustments. 75 FR 49030 (Aug. 12,
2010). Because these case-mix
adjustments are part of the Medicare
payment system, VA will be including
them in its use of the Medicare payment
rates. There is no evidence to suggest
that the majority of patients who receive
services under the Medicare umbrella
are expected to see a decline in quality
of care. VA adopting this same payment
rate should not decrease quality of care.

One commenter also indicated
concern that the proposed rule will lead
to an increase in the illegal practice of
“split invoicing” or “balance billing,”
whereby private providers bill patients
separately and on top of Medicare or VA
payment schedules. By law, VA’s
payment represents payment in full; it
is illegal for providers to “balance bill”
or “split invoice” VA beneficiaries for an
amount above VA’s allowed charge.
Anticipated violations of this law are
not a valid basis for a policy
determination; however, they may affect
implementation or lead to greater
oversight through procedural methods.
VA will not allow the potential for
illegal activity to prevent us from
promulgating a valid rule that conforms
to national health care policy. We make
no changes based on this comment.

Comments That the Quality of VA
Services Will Decline

Commenters indicated that because
some dialysis providers may refuse VA
patients, VA will be forced to take on
more dialysis patients at its own
Medical Centers. Commenters opined

that this will overwhelm VA'’s facilities,
resulting in a lower quality of care than
what would be provided by non-VA
providers. We make no changes based
on these comments. For the reasons
explained previously, we do not think
that the payment changes will
negatively impact access to care or that
VA will be forced to take on more
dialysis patients. Further, we do not
expect this to impair veterans’ access to
non-VA dialysis services. We also
disagree with the commenter’s assertion
that VA facilities would provide a lower
quality of care relative to non-VA
providers under the final rule.

Comments About VA’s Billing Practices

Several commenters believe that VA
is not prepared to adopt the Medicare
reimbursement scheme set to take effect
in 2011. They cite to a 2009 internal
audit conducted by VA OIG that shows
that VA has improperly reimbursed
dialysis providers under its current Fee
Based program, which according to the
commenters is easier to administer than
the proposed changes.

VA has taken action to improve our
payment practices based in part on the
results of the OIG audit. To assure we
implement timely and accurate payment
processing under this final rule, VA will
follow its predecessors at CMS and the
Department of Defense (DoD) (in the
context of the TRICARE program), by
hiring a third party with expertise to
accurately price claims (VA will
continue to pay after the third party
pricing) under the Medicare payment
system. This contractor will be
responsible for determining the
appropriate Medicare rate, including the
contemplated changes to the dialysis
rate that we expect to take effect in
2011. This should ensure that
reimbursement is properly calculated,
as both CMS and TRICARE have had
success with this approach.

The use of contractors also should
serve as a response to comments that we
should document how we will ensure
compliance with the final rule,
including that providers receive
accurate and timely payment under the
final rule because CMS and TRICARE
have successfully addressed such
potential problems in this same manner.

In addition, because CMS had not yet
published its final rule during the
public comment period for VA’s
proposed rule, the commenters believed
that VA could not adopt the new
payment system with respect to the
2011 schedule changes. Since the
submission of the comment, CMS
published a final rule titled “Medicare
Program; End-Stage Renal Disease
Prospective Payment System,” which

amended 42 CFR parts 410, 413, and
414. 75 FR 49030 (Aug. 12, 2010). The
rule adopts the Medicare fee schedule in
effect on January 1, 2011, and thereafter;
VA will be required under this rule to
immediately adjust its fees to adopt the
CMS prospective bundled payment
system on the effective date of the rule.
We make no changes to the rule based
on this comment because the
publication of the CMS final rule
addresses the concerns presented by the
commenter.

One commenter asserted that VA’s
claims process is more expensive and
administratively burdensome than that
of Medicare, and that the historical VA
rates better cover these additional costs.
Specifically, the commenter asserted
that VA’s preauthorization requirement,
inconsistency in accepting electronic
billing, payment processing delays, and
inconsistency in making electronic
payments all contribute to higher costs
for providers. The commenter suggested
that the proposed rule “would result in
a reduction in provider reimbursement
far in excess of the mere rate change
from VA to Medicare” and requested
that VA exclude laboratory services
from the rule. We will not make any
changes based upon these comments.

The purpose of this rulemaking is in
part to facilitate standardization in
Federal government payment for
medical services. We disagree with the
allegation that VA’s requirement of
treatment authorization for a non-VA
provider to receive payment is
burdensome to obtain, because VA’s
practice is to pre-authorize veterans,
effectively removing any potential
burden on providers. Regarding
processing delays and the need for more
consistency in electronic billing and
payments, it is our view that the first
step toward the efficiency the
commenter seeks is to standardize as
much as possible the amount being
billed and paid by VA. We have
carefully considered and rejected the
commenter’s suggestion that we
continue the inefficiencies associated
with current methodology while we
nonetheless strive to become more
efficient. Moreover, we note that VA is
actively improving its billing and
payment practices. VA is currently
transitioning to an improved claims
processing system, which should hasten
payment of claims and enhance VA’s
electronic payment remittance and EFT
capabilities. With this final rule, VA
will actually have an even greater
opportunity to reduce administrative
costs by adopting a standardized
payment methodology. This will allow
VA to better identify and implement
best practices developed by CMS and
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other third-party payers. Accordingly,
we intend that any additional cost
currently associated with billing VA for
providing care to veterans will be
removed upon implementation of the
final rule.

VA Should Exempt Certain Services or
Otherwise Modify Its Adoption of the
Medicare Rate

Some commenters stated that VA
should exempt dialysis treatments and/
or laboratory services from the adoption
of the Medicare payment system. We
make no changes based on these
comments. Excluding any services from
the rule is inconsistent with one of the
goals of this rule, which is to align VA
reimbursement with the government
standard. Moreover, there is no
evidence to support the comment that
the proposed rule would create an
administrative burden on laboratory
service providers. Virtually all of these
providers currently use the Medicare
payment system to bill Medicare
patients, and will be required to use the
CMS prospective bundled payment
system beginning on January 1, 2011.
Because these providers must
implement the new Medicare schedule,
applying it to VA-referred veterans
should not present an undue
administrative burden.

Commenters also stated that VA
should consider establishing a rate not
tied to Medicare. Commenters suggested
alternatives to the Medicare rate, such
as allowing the negotiation of non-
standard contracts in the event of
special circumstances like transfers
from VA facilities to non-VA facilities of
medically complex patients;
implementation of a coordinated-care
plan like the Contract Care Coordination
Recommendations of VA’s Independent
Budget, FY 2011; and a payment regime
that would incentivize more
participation by non-VA health care
providers. We do not make any changes
based on these comments. Again, one of
the goals of this rule is to align our
payment structure with the government
standard. Adopting a different rate
would defeat this purpose.

As to incentivizing participation by
non-VA providers, VA retains its ability
to negotiate contracts under this rule
and may consider special circumstances
like those that the comments raised, to
the extent allowable under the FAR and
VAAR contracting authorities.
Similarly, VA has included care
coordination requirements in some of its
recent contracts with community health
care providers, and continues to seek
opportunities for improved coordination
of care. These efforts are not precluded

by this rule. We make no changes based
on these comments.

Another comment was that VA should
evaluate the cost of treating patients in
its own centers and compare it to the
Medicare rate. One commenter
suggested that VA would incur greater
costs if it were forced to accept more
dialysis patients in house. As previously
discussed, we reject the premise that the
rule will cause decreased access to care.
Another commenter asserted that the
Medicare rate for dialysis is less than
the amount that VA calculates as the
cost of care at VA facilities. Any number
of variables may affect the cost of
providing care; therefore, it is not clear
that costs of providing dialysis at VA
facilities can be properly compared to
costs of providing dialysis at non-VA
facilities. In any event, this comparison
is not relevant to our policy decision to
pay non-VA providers at the national
standard, Medicare rate. Moreover, as
noted repeatedly in this notice,
Medicare may adjust the rate payable for
dialysis to address pricing accuracy.

Another comment was that VA should
not implement the contemplated
revisions to the rule until CMS has
finished phasing in the new Medicare
payment system for dialysis, which
CMS has proposed to do over a 4-year
period. We do not intend to wait until
after Medicare’s 4-year phase-in period
to adopt the current CMS rates for
purposes of establishing a national
standard rate. If necessary, we will
address any problems or issues
uncovered by CMS during the 4-year
period, particularly if these problems
are unique to our veteran population or
are not addressed by CMS. There is no
need to wait until their phase-in is
complete.

Comments That VA Relies Upon
Erroneous and Inaccurate Facts

A commenter stated that VA has
significantly misinterpreted the data
that it relied upon in the proposed rule.
As a result, the commenter believes that
VA incorrectly determined that the
impact on dialysis providers would be
minimal, and VA has not adequately
considered reasonable alternatives.
Specifically, the commenter stated that
VA erroneously proposed to pay for
dialysis services using 2008 Medicare
claims data that reflect the soon-to-be-
outdated composite rate and payment
rates for separately billable items.

We make no changes based on these
comments. VA has correctly relied upon
the data presented in the proposed rule
to determine the number of veterans
who receive dialysis treatment at non-
VA facilities relative to the total
population of dialysis patients receiving

such care from private providers. We
have addressed each alternative
proposed in the comments, and have
demonstrated VA’s strategy to
incorporate Medicare’s 2011 pricing
change for dialysis. In addition, VA
cannot simulate the specific cost impact
of Medicare’s 2011 revision to the
dialysis rate because Medicare has not
yet implemented the prospective
bundled payment system. Therefore, use
of the 2008 Medicare claims data was
proper as this was the most recent
available data.

Another commenter stated that the
smallest dialysis provider in New
Hampshire received more than $200,000
in payments, so the claim in the
proposed rule that 95 percent of vendors
received less than $150,000 and 82
percent received less than $50,000 is
incorrect. The data relied upon by VA
for our statement in the proposed
rule—which considered this specific
facility—were for fiscal year 2008. We
believe that the discrepancy between
the commenter’s calculation and VA’s
calculation is explained by the fact that
(1) VA’s calculation did not include
costs for lab services and services
purchased under competitive contracts,
and (2) VA calculated by calendar year
whereas the commenter calculated by
fiscal year. Inclusion of these costs and
calculation of total payments by
calendar year (rather than fiscal year)
account for the discrepancy between the
commenter’s records and VA’s
calculation that 95 percent of providers
received less than $150,000 and 82
percent received less than $50,000.

In fact, using the commenter’s own
calculations actually supports our
overall rationale in adopting this final
rule. The commenter stated that in 2008
they provided a total of 6,501 dialysis
treatments at an average cost of $264.85
per treatment. 5,417 treatments were for
Medicare patients, 349 treatments were
for Medicaid patients, 160 treatments
were for veterans, and payment for the
remaining 575 treatments were from
unlisted sources. Based on the
comment, the provider received
payment from VA of over $200,000 for
providing dialysis care costing
approximately $42,376. This data
supports the cost-saving rationale for
use of the Medicare rate, and
demonstrates that the Medicare rate will
be sufficient to support the community
of private dialysis providers. VA
predicted a 39 percent decrease in the
rate at which it reimburses providers for
dialysis care, which would still
reimburse this specific provider far
more than the estimated $264.85 cost of
care per patient. Thus, the commenter’s
own data shows that the proposed CMS
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rates would be adequate, and that the
commenter will continue to receive
significant profits from treating VA
patients.

A Commenter Requested That VA
Define “Repricing Agent” To Clarify
Which Payors Are Encompassed in the
Term

We agree with the comment and have
changed § 17.56(a)(2)(ii) to define a
“repricing agent” as follows: “For the
purposes of this section, repricing agent
means a contractor that seeks to connect
VA with discounted rates from non-VA
providers as a result of existing
contracts that the non-VA provider may
have within the commercial health care
industry.”

Repricing is a program that allows VA
to share in savings available in managed
care networks by utilizing contracted
rates currently available in the
commercial industry and paying a
contracted repricing agent a portion of
the savings. The use of the repricing
agent provides VA with access to
economical community-based vendor
contracts that provide cost avoidance for
VA. Non-VA care claims submitted to
VA for payment are sent to the repricing
agent to determine if a lower rate can be
utilized.

Comment That VA’s Fee Schedules
Should Be Readily Available to the
Public

The final rule continues to provide, as
one basis for calculating the payment
amount, the “75th percentile” schedule
used under § 17.56 prior to its revision
by this rulemaking. A commenter
requested that this fee schedule be made
available to the general public.
Currently, VA field offices each
maintain a separate fee schedule and
individual fee schedules are currently
available to the public upon request.
The Medicare fee schedules and
prospective payment system rates are
already available to the general public.
However, the rates calculated using the
75th percentile method are calculated
and applied at the local level, and can
be obtained from local offices.
Additionally, after the effective date of
this final rule, VA will add complete
and accurate information to the public
on VHA’s Web site. This should further
address the commenter’s concern.

Comment That VA Has Not Made
Payments Consistent With the Maryland
Waiver, and Should Reconcile
Discrepancies

The proposed and final rule text
clearly states that VA will comply with
the terms of any Medicare waiver. To
the extent that the commenter is

concerned about VA’s past performance,
this is beyond the scope of this
rulemaking.

Comments That VA Should Integrate
Care With Non-VA Dialysis Providers, in
Which Health Information From Non-
VA Providers is Easily Exchanged With
VA

We agree with the comment, but make
no changes to the final rule. VA takes
every opportunity to provide quality
care to veterans and strives to assure
those same veterans receive quality care
from non-VA providers. VA is currently
planning pilots for increased clinical
information sharing with community
providers, and this rule does not
preclude VA from implementing
electronic health information sharing
policies.

Home Health Care and Hospice Care

As noted above, in the proposed rule,
we indicated that the pricing
methodology adopted by this rule
would be used in establishing payment
rates for all non-VA inpatient and
outpatient health care professional
services and other outpatient services,
including hospice care and home health
services. However, in reviewing
implementation strategies and internal
procedural practices related to the
payment of hospice care and home
health services through means other
than a contract, we have encountered
significant practical problems that
prevent immediate implementation of
this new methodology. These problems
relate to separate administration of
hospice care and home health services
by the Veterans Health Administration’s
Office of Geriatrics and Extended Care,
which uses separate methods for
forming agreements for these services,
and challenges regarding information
technology systems necessary to move
to the new Medicare rate, but do not
relate to the actual payment amounts for
these services. Such amounts would
generally be unchanged by this
rulemaking because the vast majority of
these services are paid through a
contractual mechanism (and are
therefore exempted under § 17.56(a)(1)).
However, we estimate that there may be
about 100 providers who are not paid
through a contractual mechanism and
therefore who would have been affected
by this rulemaking.

Given separate administration of
hospice and home health services under
separate VA guidance, we have
determined that these providers did not
receive adequate notice regarding the
intended effect of the proposed rule or
of the need for some delay in
implementation of the rule so that VA

may modify its systems. We will
promulgate, as soon as possible, a
proposed rule to make § 17.56, as
revised by this notice, applicable to
these providers. Therefore, we have
added to paragraph (a) of the final rule
an exception for these two services.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This rule would have no
such effect on State, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act

This document contains no provisions
constituting a new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521). Non-VA health care providers
currently bill VA using uniform billing
forms CMS—-1450, OMB Control No.
0938-0997, and CMS-1500, OMB
Control No. 0938—0999. This practice
will not be altered or amended.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires agencies to analyze options for
regulatory relief of small businesses if a
rule has a significant impact on a
substantial number of small entities. For
purposes of the RFA, small entities
include small businesses, nonprofit
organizations, and small governmental
jurisdictions. Most hospitals,
Ambulatory Surgery Centers, and other
providers subject to this rule are
considered to be small entities, either by
being nonprofit organizations or by
meeting the Small Business
Administration (SBA) definition of a
small business, as codified in 13 CFR
121.201. Therefore, the Secretary has
determined that this final rule would
have a significant impact on a
substantial number of small entities and
therefore completed a final regulatory
flexibility analysis, which is discussed
in “Executive Order 12866 and
Regulatory Flexibility Act.”

Executive Order 12866 and Regulatory
Flexibility Act

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
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and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a regulatory
action as a “significant regulatory
action,” requiring review by the Office
of Management and Budget (OMB)
unless OMB waives such review, if it is
a regulatory action that is likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this final rule and has
concluded that it is a significant
regulatory action under Executive Order
12866 because it is likely to result in a
rule that may have an annual effect on
the economy of $100 million or more.

VA followed OMB circular A—4 to the
extent feasible in this analysis. The
circular first calls for a discussion of the
need for the regulation. The preamble
above discusses the need for the
regulation in more detail.

Need

Under 38 U.S.C. 1703(a), “[w]hen
[VA] facilities are not capable of
furnishing economical hospital care or
medical services because of
geographical inaccessibility or are not
capable of furnishing the care or
services required, the Secretary, as
authorized in [38 U.S.C. 1710], may
contract with non-[VA] facilities in
order to furnish” certain hospital care
and medical services to veterans who
qualify under 38 U.S.C. 1703. Medicare
is the largest U.S. Federal health care

payer and is recognized as the Federal
health care industry standard for
reimbursement rates. Providers,
particularly the medical facilities
affected by this rule, are familiar with
Medicare payment methodologies.
Indeed, VA currently uses Medicare
methodologies in connection with in-
patient treatment and physician and
non-physician professional services.
Moreover, two separate audits by VA’s
Office of Inspector General concluded
that clarification of VA’s regulations
governing payment of outpatient facility
charges is necessary. See VA OIG
Reports 08—02901-185 (2009) and 05—
03037—107 (2006). As such, we believe
the adoption of Medicare rates will help
ensure consistent, predictable medical
costs and will help control costs. Thus,
we believe that adoption of this rate is
important to both VA and the general
public.

Impact

We received a number of comments
objecting to the proposed rule due to a
perceived adverse impact on small
businesses, specifically low-volume
dialysis providers. Commenters argued
that due to the reduction in the rates
dialysis providers currently charge VA
and the Medicare rate that VA proposed
to adopt, many providers will be forced
to refuse care to veterans while a great
deal of providers, particularly in rural
areas will close down altogether. These
comments are discussed in greater detail
in the preamble above.

In general, the final rule will impact
the following providers classified as
small businesses: Freestanding
emergency and ambulatory surgical
centers with revenues less than $9.0
million, independent diagnostic centers
with revenues less than $12.5 million,
and hospitals and kidney dialysis
centers with revenues less than $31.5
million. A precise estimate of the
number of small entities that fall within
the rule is not currently feasible. See the
below “Benefits-Cost Analysis”
discussion for additional information
concerning the economic impact of this
final rule.

Benefits-Cost Analysis

We received comments asserting that
the benefits-cost analysis was inaccurate
or too broad because it overlooked the
potential adverse impact on certain low-
volume dialysis providers, and
disregarded the overall cost of providing
dialysis treatment. VA contracted with
an independent consultant to conduct
and analyze the benefits-cost analysis in
more detail. The VA’s estimated total
cost savings amount published in the
proposed rule has been revised to show
the slightly higher amount provided in
the contractor’s analysis. The comments
regarding the benefits-cost analysis are
addressed fully in the preamble above
and in the Accounting Statement below.

Alternatives

We received a number of comments
suggesting that VA use alternative
pricing mechanisms for different
geographic regions in order to provide
more equitable payments to dialysis
providers in rural areas. Several
commenters suggested alternative
approaches including a phase-in of the
CMS fee schedule, geographically
adjusted rates, and different rates for
low-volume providers. We have
addressed these comments in detail in
the preamble above.

Approximately 1.6 percent of the total
U.S. population are veterans who utilize
the VA Health Care System. Of the total
number of veterans who utilized the
VHA Health Care System in fiscal year
2008, VHA preauthorized non-VA
outpatient hospital services for
approximately 5.4 percent of veterans,
2.5 percent used community hospital
emergency rooms, 0.8 percent used
freestanding ambulatory surgery centers,
0.7 percent used independent
laboratories, and 0.1 percent were
authorized care at end stage renal
disease treatment centers at VA
expense. We believe that the impact of
veterans authorized non-VA health care
services at VA expense in the local
health care market is minimal, as
illustrated in Table 1.

TABLE 1—PERCENT OF VETERANS UTILIZING VA HEALTH CARE SYSTEM

FY 2 total FY 2 total Percent of total

State pop%(l)gtigna veterggsusoefls v?jeéar;g;&l:t/itgrtlal
Alabama 4,692,977 94,426 2.0
Alaska .... 689,791 13,826 2.0
Arizona 6,630,722 114,126 1.7
ATKANSAS ..ottt e e ettt e e e e e e e e e e e e e e e — e e e e e e e e e aa——eaaeeeaearraraaaaean 2,910,777 80,831 2.8
(O 1110 o1 = TSRS 37,873,407 369,346 1.0
Colorado 4,962,478 68,628 1.4
(7] o1 =T (T U | RS PSSR 3,550,231 50,373 1.4
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TABLE 1—PERCENT OF VETERANS UTILIZING VA HEALTH CARE SYSTEM—Continued
Percent of total
FY 2008 total FY 2008 total

State population veteran users v%eéar;)gsglr:t/itg;al
DEIAWAIE .....eeieiee ettt e et e e e e et e e e e e st e e e e e e e e nraeaeeaeeeanarareaaeeannnraneen 885,956 13,099 15
District Of COIUMDIA .....ciiiiiiiiiiiiiee e e e e e e e e e e e earar e e e e e e ennnneees 589,366 8,894 1.5
Lo T T = SRS 19,119,225 420,202 2.2
Georgia .... 9,863,250 139,428 1.4
Hawaii ... 1,312,372 18,706 1.4
1o F=1 o Yo TR 1,549,062 32,886 2.1
11T o RN 13,177,638 168,982 1.3
Indiana .. 6,468,433 111,562 1.7
lowa ...... 3,042,015 66,833 2.2
KCANSEAS ...uvieeietieectee e eetee ettt e et e e ettt e et e e e e e e e e eateeeeeateeeabaeeeasbeeeeasbeeeabeeeeenreeeeanreeearreean 2,828,255 56,131 2.0
Kentucky 4,295,044 90,718 2.1
Louisiana 4,500,627 79,472 1.8
Maine .......... 1,349,506 37,359 2.8
Maryland 5,743,662 70,754 1.2
MASSACNUSELLS ..ot e e e e e e e e e e s ta e e e e e e e eaanraeeeeeeeennnnnnees 6,518,184 77,112 1.2
Michigan ......... 10,314,853 119,290 1.2
Minnesota ... 5,357,700 95,409 1.8
LTI o] o USRS 2,986,953 65,369 2.2
[ LT o T T PSR 5,977,318 122,411 2.0
Montana 965,024 29,279 3.0
Nebraska 1,814,105 42,322 2.3
[N 137722 Vo F- LSO 2,730,425 53,423 2.0
NEW HAMPSNIIE ..o et e e s e e e snn e e e e nne s 1,343,347 25,220 1.9
New Jersey 8,890,186 75,882 0.9
New Mexico ... 2,029,633 44,824 2.2
[N LT o o SRS 19,554,879 225,452 1.2
North Carolina 9,231,191 166,138 1.8
North Dakota .. 652,934 16,954 2.6
Ohio ...cccecueeee. 11,633,295 190,646 1.6
[©]7(F= 1 Lo] 1 o= USROS 3,672,886 79,735 2.2
(O 17=Ts (o] o RSO TPRTRPRPRUI 3,814,725 79,168 2.1
Pennsylvania .. 12,631,267 266,529 2.1
Rhode Island ...... 1,078,084 19,174 1.8
South Carolina 4,479,461 98,624 2.2
S ToTU1 (g [ B F=1 (o] = USSP 809,862 28,291 3.5
Tennessee 6,244,163 114,393 1.8
Texas .......... 24,627,546 371,259 1.5
[0 7= o RO 2,677,229 29,042 1.1
RV 2= 10T o | SRS 636,472 14,163 2.2
Virginia ........... 7,899,205 114,076 1.4
Washington .... 6,628,203 91,233 14
WESE VIFGINIA ...ttt ettt s r e sane e 1,836,864 56,541 3.1
R TAT Yo =] o USSR 5,701,620 104,787 1.8
{47270 .11 T OSSPSR 526,857 16,884 3.2
LI ] 7= = 309,299,265 4,845,786 1.6

Table 1 above shows the relationship
between the gross population of each
state compared to veterans utilizing the
VA health care system. It is clear that
the veteran population utilizing VA
health care services is fairly consistent
by state. The FY 2008 Total Population
(Table 1) was obtained from statistics
published by the U.S. Census Bureau.
The total veteran users, is the number of
unique veterans who utilized the VA
health care system during FY 2008 for
all or a portion of their health care
needs. This number was obtained from
the National Center for Veterans
Analysis and Statistics geographic data.
The number includes veterans treated at
VA medical centers, clinics, CBOCs,
mobile clinics, and care purchased from

other Federal facilities and from the
private sector.

Based on the constant percentage we
do not believe the final rule will have
considerable impact on any one
geographic region. As a result of this, we
believe the reduced reimbursement rates
for non-VA health care services will
follow a similar pattern and not result
in a considerable impact on any one
geographic region. As such, we do not
believe that there is a reasonable need
for alternatives to adopting Medicare
payment methodologies.

Finally, we do not believe that there
is a significant risk to adopting the
Medicare fee schedules or payment
systems. Although it is theoretically
possible that some providers may refuse

to treat veterans due to lower
reimbursement rates, those same
providers are already accepting patients
under Medicare and we do not believe
that they will refuse to treat veterans.
Moreover, the first payment option set
forth in the final rule would be “[t]he
amount negotiated by VA and the
provider” consistent with Federal
contracting principles. Because VA and
providers retain the ability to negotiate
a fee that is greater (or lower) than the
Medicare rate, VA will be able to ensure
that veterans in remote areas continue to
have access to care should a particular
facility refuse to accept Medicare rates.
However, because Medicare is the
Federal health care industry standard
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payer, we do not believe that this will
be a significant issue.

Accounting Statement

VA contracted with an independent
contractor to conduct a more detailed
analysis of the expected savings under
the Medicare outpatient payment
methodologies described in the
proposed rule. As previously
mentioned, VA’s estimated dialysis
savings have been revised from the
proposed rule to reflect a more accurate
analysis that was conducted by that
independent contractor. VA has adopted
the independent contractor’s analysis
and the details of the study are
discussed in greater detail below. The
use of the first person “we” below refers
to work conducted by the contractor and
work done by VA.

The analysis consists of the following:

¢ Clinical Lab services provided
through VA purchased care to VA
beneficiaries;

e Outpatient Dialysis/End Stage
Renal Disease (ESRD) services provided
to VA beneficiaries in non-VA facilities;

e Ambulatory Surgery Center (ASC)
facility charges for VA purchased care;
and

e Hospital Outpatient Department
(HOPD) and emergency room (ER)
facility charges for VA purchased care.

Clinical Lab Services

We identified all clinical lab services
provided through VA purchased care to

VA beneficiaries in the first 6 months of
calendar year 2008. We selected this
period because the data was sufficiently
complete. We then edited the data by
removing outliers (claims paid under $1
or over $500) and eliminated a very
small number of claims that were
unable to map to zip codes or that had
more than one unit of service on a line
item. We also excluded claims that were
paid under contracts with clinical labs
or with certain managed care providers.
To estimate the impact of using
Medicare’s clinical lab fee schedule, we
focused on the 100 clinical lab services
(by CPT code) with the highest aggregate
non-VA (purchased care) allowed
amounts. These 100 codes accounted for
about 86.5 percent of all non-VA
clinical lab service costs. We calculated
the impact of paying these non-VA
clinical lab claims using Medicare’s fee
schedule as the maximum allowable
charge. In calculating the impact of
Medicare pricing, we excluded a small
number of the top 100 CPT codes that
are not on Medicare’s lab fee schedule
because Medicare pays these services
using the Medicare physician fee
schedule. We also excluded clinical labs
at Maryland hospitals and critical access
hospitals because they are not subject to
the Medicare lab fee schedule. We also
excluded physician claims marked with
a modifier of 26. Our estimates
accounted for Medicare’s higher
payments for clinical lab services at sole

community hospitals. We also used the
unique Medicare carrier rates for lab
services where appropriate in
individual locations.

We found that in 2008, VA paid an
average of almost $49 per line item for
clinical lab services for the top 100 VA
purchased care clinical lab services.
Under Medicare pricing, VA would pay
an average of $11.47 for these claims.
This represents a cost reduction of
approximately 75 percent. We
calculated a cost reduction of $53
million when we extrapolated the
results of our analysis of the top 100
codes for the first 6 months of CY 2008
to all VA clinical lab services in CY
2008.

We did some further analysis of the
15 clinical lab codes with the highest
VA purchased care volumes and found
that these 15 clinical lab codes
accounted for about one-half of the VA’s
payments for clinical lab services in the
first 6 months of CY 2008. The cost
reductions for these 15 codes ranged
from 63 percent to 85 percent, which
indicates that the allowed amounts
under Medicare’s pricing would be
equal to 15-37 percent of the current
VA allowed amounts. This indicates
that the impact of using the Medicare
clinical lab schedule will lead to a
relatively homogeneous reduction in
clinical lab payments.

IMPACT OF MEDICARE PRICING ON VA CLINICAL LAB CLAIMS, 2008

Payments under Payments under Cost Cost reduction as a percentage of
VA current method Medicare pricing reduction VA payments
$71.4M $18.1M $53.3M 74.6%

Outpatient Dialysis/End Stage Renal
Disease (ESRD)

We identified outpatient dialysis
services provided to VA beneficiaries in
non-VA facilities in the first 6 months
of calendar year 2008. We selected this
period because the data was sufficiently
complete. We focused on a subset of
dialysis procedure codes and injectible
drug codes that together accounted for
the vast bulk of outpatient dialysis
facility charges for care purchased by
the VA. We edited the data to remove
outliers (claims with very high or low
paid amounts per unit of service). We
eliminated the small number of dialysis
procedure claims that had more than
one unit of service. For dialysis drug
claims, on the other hand, we
eliminated claims that had only one
unit of service because these injectible
drugs are normally administered as

multiple units of service. We also
excluded claims that the VA pays
through purchased care contracts.

We then calculated the impact of
paying these non-VA dialysis claims
using Medicare’s dialysis facility pricing
methods to set the maximum allowable
charge (based on Medicare’s composite
rate for dialysis procedures and
Medicare prices for the separately
payable injectible drugs). For dialysis
procedure claims, the available claims
data does not include the patient case-
mix data necessary to calculate the exact
composite rate amount for each VA
claim. However, a recent CMS analysis
indicated that Medicare’s national
average composite rate payment was
approximately $156 per dialysis session

in 2007.1 We assumed the same national
average rate would be a reasonable
estimate for VA except we increased the
average rate to $157 to allow for modest
inflation to 2008. For each specific
claim, we then adjusted the national
average amount using Medicare’s
geographic wage index adjustment for
ESRD dialysis facility charges. For the
injectible drug claims, we used
Medicare’s prices. For each claim, we
then compared the original amount paid
by VA to the price Medicare would pay,
and from this comparison we kept the
lesser amount as the final amount VA
would pay for a given claim (the
Medicare price would set the maximum
charge for that claim, but in some cases
the local VA facility might already have

1CMS, “Medicare Programs; End-Stage Renal
Disease Prospective Payment System; Proposed
Rule”, Federal Register, Sept. 29, 2009, p. 49940.
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negotiated a lower rate than the
Medicare rate).

For the claims in our analysis, we
found that with Medicare pricing the
VA’s outpatient dialysis facility
expenditures would decrease by 39
percent. When extended to the universe
of outpatient dialysis facility services

for VA in 2008, we calculate a cost
reduction of $68 million. The cost
reductions for the dialysis procedures
ranged from 21-35 percent for the three
most common dialysis codes and the
savings on injectible drugs ranged from
48-69 percent for the three most
common codes. These estimated cost

reductions may represent an upper-
bound estimate because, although we do
not anticipate any particular need to
enter into contracts at rates higher than
the Medicare rates to ensure access to
services, the cost savings could be lower
if that were required.

IMPACT OF MEDICARE PRICING ON VA FEE BASIS OUTPATIENT DIALYSIS FACILITY CLAIMS, 2008

Payments under VA
current method

Payments under Medicare pricing

Cost reduction

Cost reduction as a percentage of
VA payments

$175.9M

$107.7M $68.2M

38.8%

Ambulatory Surgery Center (ASC)

We identified all Ambulatory Surgery
Center (ASC) facility charges for VA
purchased care in the first 6 months of
calendar year 2008. We selected this
period because the data was sufficiently
complete. We then edited the data to
remove claims from ASCs for clinical
lab services and medical services (CPT
codes with a value greater than 90000)
because they are not paid using
Medicare’s ASC payment system. We
also edited the VA purchased care

claims data to eliminate physician
services which would be paid using
Medicare’s physician fee schedule,
based on CPT code modifiers and
specialty codes. We also excluded
claims that were paid under contracts
with ASCs or with certain managed care
providers.

To estimate the impact of paying
these ASC claims using Medicare’s ASC
payment system we excluded ASC
facility charges for surgeries that are not
paid in ASCs by Medicare because they
are considered “inpatient only” services.

Under its current pricing policies, we
found that in 2008, the VA paid an
average of about $431 in ASC facility
charges to non-VA facilities for each
ASC surgery. Under Medicare pricing,
the VA would pay an average of $383.
This represents a cost reduction of
approximately 11 percent. When
extended to the universe of ASC charges
for VA purchased care in 2008, we
calculated an aggregate cost reduction of
$1 million.

IMPACT OF MEDICARE PRICING ON NON-VA ASC FACILITY CHARGES, 2008

Payments under VA
current method

Payments under Medicare pricing

Cost reduction

Cost reduction as a percentage of
VA payments

$11.0M

$9.7M $1.3M

11.2%

We also focused on the facility
charges for the 15 highest-volume
surgeries done in purchased care for VA
beneficiaries. We found that these 15
surgery codes accounted for almost 60
percent of the VA’s payments for
purchased care ASC charges in the first
6 months of CY 2009. The percentage
changes under Medicare pricing for
these 15 codes ranged from a reduction
of 30 percent to an increase of 44
percent. Thus, using Medicare’s pricing
would result in some codes being paid
more and some being paid less.

Hospital Outpatient Department (HOPD)

We identified all hospital outpatient
department (HOPD) and emergency

room (ER) facility charges for VA
purchased care in the first 6 months of
calendar year 2008. We then edited the
data to remove claims from hospitals for
clinical lab services, physical therapy
services, and other services not paid
using Medicare’s Hospital Outpatient
Prospective Payment System (OPPS).
We also edited the VA purchased care
claims data to eliminate physician
services which would already be paid
using Medicare’s physician fee
schedule, based on CPT code modifiers.
We excluded claims with an extreme
number of units or allowed amounts.
We also excluded claims that were paid

under contracts with hospitals or with
certain managed care providers.

Under its current pricing policies, we
found that in 2008, the VA paid an
average of about $76 in hospital
outpatient department and emergency
room facility charges to non-VA
facilities for each HOPD/ER service.
Under Medicare OPPS pricing, the VA
would pay an average of $51. This
represents a cost reduction of
approximately 33 percent. When
extended to the universe of HOPD/ER
charges for VA purchased care in 2008,
we calculated an aggregate cost
reduction of $62 million.

IMPACT OF MEDICARE PRICING ON NON-VA HOPD/ER FACILITY CHARGES

Payments under VA
current method

Payments under Medicare
OPPS pricing

Cost reduction

Cost reduction as a percentage of
VA payments

$188.2M

$125.7M $62.5M

33.2%

We also focused on the facility
charges for the 15 procedures with the
highest aggregate level of expenditures

done in purchased care for VA
beneficiaries. We found that these 15
codes accounted for almost one-third of

the VA’s payments for purchased care
HOPD/ER charges in the first 6 months
of CY 2009. Under Medicare OPPS
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pricing for these 15 codes, 4 would
receive increases of 10 percent or more
and 4 would have decreases of 60
percent or more. Thus, using Medicare’s
pricing would result in some codes
being paid more and some being paid
less.

In examining the impact of OPPS
among the top 15 codes, we found that

two types of codes would have the
greatest percentage reduction in their
payments: Radiology codes and supplies
(most routine supplies are bundled into
the OPPS payments and are not paid
separately). We analyzed the percentage
reduction in payments for four broad
types of HOPD services and found that
payments for radiology would decrease

IMPACT OF OPPS BY TYPE OF SERVICE

by 42 percent and payments for the
“other” category of services, which
includes supplies, HCPCS codes, and
drugs, would decrease by 85 percent.
On the other hand, payments for
medical services (including ER facility
charges) would decrease by 5 percent
and payment for surgeries would
increase by almost 50 percent.

Percentage

Percentage of )

Type of HOPD service current allowed Ichagge in al

amounts owed amounts

under OPPS
ST 1o =T o TP P PO 15 +47
Medical (includes ER) .. 18 -5
Radiology/Pathology ..................... 42 —42
Other (supplies, HCPCS, drugs) 25 -85
Lo = TSP U PRSPPI 100 -33

To project this analysis through FY15
(Table 1, below), we applied trend
assumptions to the FY08 estimates. For
both the Current Policy costs and the
costs under Medicare pricing, we first
applied assumed trends in the annual
number of users for fee-basis care,

which were supplied by the VA’s
National Fee Program Office. For long-
run inflation per user, we applied
separate trend assumptions to the
Current Policy costs and the costs under
Medicare pricing. For the Current Policy
costs, we assumed long-run inflation per

user of 7 percent per year. For the costs
under Medicare pricing, we assumed
long-run inflation per user of 2.5
percent per year.

BILLING CODE 8320-01-P
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Table 1
Assumed Annual Trends
Current Policy (Except for Hospice and Home Health, for which VA Already Uses Medicare Rates)
Fee Users | 1.050 1.021 | 1.025( 1.024 1.031 1.009 1.007
Long-Run Inflation 1.070 1.070( 1.070| 1.070 1.070 1.070 1.070
Total Trend 1.123 1.093| 1.096| 1.095 1.104 1.080 1.078
Medicare Pricing
Fee Users 1.050 1.021 | 1.025( 1.024 1.031 1.009 1.007
Long-Run Inflation 1.025] 1.025( 1.025| 1.025 1.025 1.025 1.025
Total Trend 1.076 1.047 | 1.050| 1.049 1.057 1.035 1.032
Clinical
Current Policy $71.4 $80.2 $87.6| $96.1| $105.3] $116.2| $125.5| $135.2
Medicare Pricing $18.1 $19.5 $20.4| $21.4| $225 $23.8] $24.6 $25.4
Cost Impact -$53.3 -$60.7| -$67.2| -$74.7| -$82.8| -$92.4| -$100.9| -$109.8
ESRD
Current Policy $175.9] $197.6] $215.9] $236.7| $259.3| $286.2| $309.1| $333.0
Medicare Pricing $107.7| $115.9] $121.3| $127.4| $133.7| $141.3| $146.2] $150.9
Cost Impact -$68.2 -$81.7| -$94.6| -$109.3| -$125.6] -$144.8| -$162.8| -$182.1
ASC
Current Policy $11.0 $12.4 $13.5| $14.8/ $16.2 $17.9] $19.3 $20.8
Medicare Pricing $9.7 $10.4 $10.9| $11.5| $12.0 $12.7] $13.2 $13.6
Cost Impact -$1.3 -$1.9 -$2.6| -$3.3| -$4.2 -$5.2 -$6.2 -$7.2
I
HOPD (for senices that would be subject to OPPS)
Current Policy $167.6 | $188.2 $205.7| $225.5| $247.0| $272.6| $294.4| $317.3
Medicare Pricing $116.8 | $125.7 | $131.6| $138.2| $145.0f $153.3| $158.6/ $163.8
Cost Impact -$50.7 -$62.5( -$74.1| -$87.3| -$102.0 -$119.3| -$135.8| -$153.5
|
Total of All 4 Types of Services
Current Policy $425.9] $478.3| $522.7| $573.1| $627.8| $692.8| $748.3| $806.3
Medicare Pricing $252.3] $271.5| $284.2] $298.5| $313.2| $331.2| $342.6| $353.7
Cost Impact -$173.5| -$206.8| -$238.5| -$274.6| -$314.5| -$361.7| -$405.7| -$452.7

BILLING CODE 8320-01-C
The resulting cost savings projections
are presented in Table 2 below.

TABLE 2

Estimated annual savings resulting
FY from adoption of Medicare pricing
standards for payment of out-
patient services

2011 ...... $274,600,000
2012 ...... 314,500,000
2013 ...... 361,700,000
2014 ...... 405,700,000
2015 ...... 452,700,000
Total ...... 1,809,200,000

Reporting, Recordkeeping, and Other
Compliance Requirements

This rule does not impose any
reporting or recordkeeping requirements

within the meaning of the Paperwork
Reduction Act.

Identification of Duplicative,
Overlapping, or Conflicting Federal
Rules

There are no duplicative, overlapping,
or conflicting Federal rules identified
with this rule.

Congressional Review Act

Under the Congressional Review Act,
a major rule may not take effect until at
least 60 days after submission to
Congress of a report regarding the rule.
A major rule is one that would have an
annual effect on the economy of $100
million or more or have certain other
impacts. This final rule is a major rule
under the Congressional Review Act.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers and titles are
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
and 64.011, Veterans Dental Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on December 3, 2010, for
publication.
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List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health,
Government programs-veterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing homes,
Philippines, Reporting and
recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Dated: December 12, 2010.
Robert C. McFetridge,
Director, Regulation Policy and Management,
Office of the General Counsel, Department
of Veterans Affairs.
m For the reasons set forth in the
preamble, VA amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, and as
noted in specific sections.
m 2. Revise paragraph (a) introductory
text of § 17.52 to read as follows:

§17.52 Hospital care and medical services
in non-VA facilities.

(a) When VA facilities or other
government facilities are not capable of
furnishing economical hospital care or
medical services because of geographic
inaccessibility or are not capable of
furnishing care or services required, VA
may contract with non-VA facilities for
care in accordance with the provisions
of this section. When demand is only for
infrequent use, individual
authorizations may be used. Care in
public or private facilities, however,
subject to the provisions of §§17.53,
17.54, 17.55 and 17.56, will only be
authorized, whether under a contract or
an individual authorization, for—

* * * * *

m 3. Revise §17.56 to read as follows:

§17.56 VA payment for inpatient and
outpatient health care professional services
at non-departmental facilities and other
medical charges associated with non-VA
outpatient care.

(a) Except for health care professional
services provided in the state of Alaska
(see paragraph (b) of this section) and
except for non-contractual payments for
home health services and hospice care,
VA will determine the amounts paid
under §§17.52 or 17.120 for health care
professional services, and all other
medical services associated with non-

VA outpatient care, using the applicable
method in this section:

(1) If a specific amount has been
negotiated with a specific provider, VA
will pay that amount.

(2) If an amount has not been
negotiated under paragraph (a)(1) of this
section, VA will pay the lowest of the
following amounts:

(i) The applicable Medicare fee
schedule or prospective payment system
amount (“Medicare rate”) for the period
in which the service was provided
(without any changes based on the
subsequent development of information
under Medicare authorities), subject to
the following:

(A) In the event of a Medicare waiver,
the payment amount will be calculated
in accordance with such waiver.

(B) In the absence of a Medicare rate
or Medicare waiver, payment will be the
VA Fee Schedule amount for the period
in which the service was provided. The
VA Fee Schedule amount is determined
by the authorizing VA medical facility,
which ranks all billings (if the facility
has had at least eight billings) from non-
VA facilities under the corresponding
procedure code during the previous
fiscal year, with billings ranked from the
highest to the lowest. The VA Fee
Schedule amount is the charge falling at
the 75th percentile. If the authorizing
facility has not had at least eight such
billings, then this paragraph does not
apply. .

(ii) The amount negotiated by a
repricing agent if the provider is
participating within the repricing
agent’s network and VA has a contract
with that repricing agent. For the
purposes of this section, repricing agent
means a contractor that seeks to connect
VA with discounted rates from non-VA
providers as a result of existing
contracts that the non-VA provider may
have within the commercial health care
industry.

(iii) The amount that the provider
bills the general public for the same
service.

(b) For physician and non-physician
professional services rendered in
Alaska, VA will pay for services in
accordance with a fee schedule that uses
the Health Insurance Portability and
Accountability Act mandated national
standard coding sets. VA will pay a
specific amount for each service for
which there is a corresponding code.
Under the VA Alaska Fee Schedule, the
amount paid in Alaska for each code
will be 90 percent of the average amount
VA actually paid in Alaska for the same
services in Fiscal Year (FY) 2003. For
services that VA provided less than
eight times in Alaska in FY 2003, for
services represented by codes

established after FY 2003, and for unit-
based codes prior to FY 2004, VA will
take the Centers for Medicare and
Medicaid Services’ rate for each code
and multiply it times the average
percentage paid by VA in Alaska for
Centers for Medicare and Medicaid
Services-like codes. VA will increase
the amounts on the VA Alaska Fee
Schedule annually in accordance with
the published national Medicare
Economic Index (MEI). For those years
where the annual average is a negative
percentage, the fee schedule will remain
the same as the previous year. Payment
for non-VA health care professional
services in Alaska shall be the lesser of
the amount billed or the amount
calculated under this subpart.

(c) Payments made by VA to a non-
VA facility or provider under this
section shall be considered payment in
full. Accordingly, the facility or
provider or agent for the facility or
provider may not impose any additional
charge for any services for which
payment is made by VA.

(d) In a case where a veteran has paid
for emergency treatment for which VA
may reimburse the veteran under
§17.120, VA will reimburse the amount
that the veteran actually paid. Any
amounts due to the provider but unpaid
by the veteran will be reimbursed to the
provider under paragraphs (a) and (b) of
this section.

(Authority: 38 U.S.C. 1703, 1728)
[FR Doc. 2010-31629 Filed 12—16-10; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Part 232

Conduct on Postal Property

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The U.S. Postal Service is
updating its regulations concerning
Conduct on Postal Property (COPP) to
correct or eliminate outdated citations,
obviate the need for continuous updates
of such citations by harmonizing the
regulations with federal law, and make
certain other minor, editorial revisions.
DATES: Effective date: December 17,
2010.

FOR FURTHER INFORMATION CONTACT:
Christy Noel, Attorney, U.S. Postal
Service, 202—-268—-3484.

SUPPLEMENTARY INFORMATION: The
current rules governing Conduct on
Postal Property contain a number of
outdated or confusing references to non-
postal statutes, and in some cases do not
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appear to harmonize clearly with
Federal law. As discussed in more detail
below, this final rule is intended to
remedy those shortcomings, as well as
make certain minor editorial revisions
to the COPP regulations set forth in 39
CFR 232.1.

1. Paragraph (f) Gambling: The
prohibition of lottery ticket sales
contains an exception for Randolph-
Sheppard vendors. This exception is
amended to replace obsolete citations to
Postal Service regulations with the
statutory basis for the exception
contained in the Randolph-Sheppard
Act Amendments of 1974. Subsection
(a)(5) of 20 U.S.C. 107a requires that
blind vendors licensed to conduct
vending operations on federal property
be permitted to sell tickets “for any
lottery authorized by State law and
conducted by an agency of a State”. This
amendment harmonizes Postal Service
regulations with the Randolph-
Sheppard Act by citing 20 U.S.C. 107a
(a)(5) as the statutory basis for the
exception.

2. Paragraph (m) Nondiscrimination:
The nondiscrimination provision is
amended to remove inappropriate
references to employment policy. The
Postal Service has determined that
facilities regulations governing public
access to and use of Postal Service
property are not the appropriate venue
for articulating employment policy. This
amendment is necessary to eliminate
potential conflict or redundancy with
regard to employment regulations, and
to correct the scope of the
nondiscrimination provision of the
COPP regulations, which governs the
use of Postal Service facilities “of a
public nature”.

3. Paragraph (o) Depositing Literature:
The exception to the prohibition against
depositing literature for posting of
notices by U.S. Government-related
organizations is amended to correct an
outdated citation to title 36 of the
United States Code. This amendment is
necessary for consistency with title 36,
which was revised in 1998 without
substantive change (Pub. L. 105-225,
section 501, 112 Stat. 1253). The
amended regulation updates the
statutory definition for U.S.
Government-related organizations such
as the Inaugural Committee, which is
currently defined in 36 U.S.C. 501.

4. Paragraph (p) Penalties and other
Iaw: The penalty provision is amended
to incorporate the procedures for a
sentence of a fine under title 18 of the
United States Code. This amendment is
necessary for consistency with title 18,
which authorizes the Postal Service to
promulgate regulations for the
administration and protection of

property under its charge and control
and of any persons on such property. 18
U.S.C. 3061. The Postal Accountability
and Enhancement Act (Pub. L. 109—435,
section 1001, 120 Stat. 3198) contains a
penalty provision for violations of such
regulations, codified at 18 U.S.C.
3061(c). This penalty provision provides
that “a person violating a regulation
prescribed under this subsection
[authorizing Postal Service
promulgation of regulations for the
protection of its property and persons
on such property] shall be fined under
[title 18].” 18 U.S.C. 3061(c)(4)(B). Title
18 sets forth procedures for sentences of
a fine for defendants found guilty of a
criminal offense. 18 U.S.C. 3571. This
amendment harmonizes Postal Service
regulations with the Postal
Accountability and Enhancement Act by
citing 18 U.S.C. 3571 as the statutory
basis for the penalty provision of the
regulations.

List of Subjects in 39 CFR Part 232

Authority designations (Government
agencies), Crime, Federal buildings and
facilities, Government property, Law
enforcement officers, Postal Service,
Security measures.

m In view of the considerations
discussed above, the Postal Service
adopts the following amendments to 39
CFR Part 232:

PART 232—[Amended]

m 1. The authority citation for Part 232
is revised to read as follows:

Authority: 18 U.S.C. 13, 3061, 3571; 21
U.S.C. 802, 844; 39 U.S.C. 401, 403(b)(3),
404(a)(7), 1201(2).

m 2.In § 232.1, paragraphs (f), (m),
(0)(3), and (p)(2) are revised to read as
follows:

§232.1 Conduct on postal property.
* * * * *

(f) Gambling. Participating in games
for money or other personal property,
the operation of gambling devices, the
conduct of a lottery or pool, or the
selling or purchasing of lottery tickets,
is prohibited on postal premises. In
accordance with 20 U.S.C. 107a(a)(5),
this prohibition does not apply to the
vending or exchange of State Lottery
tickets at vending facilities operated by
licensed blind persons where such
lotteries are authorized by state law.

* * * * *

(m) Nondiscrimination. There must be
no discrimination by segregation or
otherwise against any person or persons
because of race, color, religion, national
origin, sex, or disability, in furnishing,
or by refusing to furnish to such person
or persons the use of any facility of a

public nature, including all services,
privileges, accommodations, and

activities provided on postal property.
* * * * *

(0) * % %

(3) Posting of notices by U.S.
Government-related organizations, such
as the Inaugural Committee as defined
in 36 U.S.C. 501.

(p) * *x %

(2) Whoever shall be found guilty of
violating the rules and regulations in
this section while on property under the
charge and control of the Postal Service
is subject to a fine as provided in 18
U.S.C. 3571 or imprisonment of not
more than 30 days, or both. Nothing
contained in these rules and regulations
shall be construed to abrogate any other
Federal laws or regulations or any State
and local laws and regulations
applicable to any area in which the

property is situated.
* * * * *

Stanley F. Mires,
Chief Counsel, Legislative.
[FR Doc. 2010-31775 Filed 12—16-10; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[EPA-R03-OAR-2010-0859; FRL -9240-2]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants,
Commonwealth of Virginia; Control of
Emissions From Existing Hospital/
Medical/Infectious Waste Incinerator
(HMIWI) Units, Negative Declaration
and Withdrawal of EPA Plan Approval

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve the Commonwealth of
Virginia’s negative declaration and
request for EPA withdrawal of its
section 111(d)/129 plan (the plan)
approval for HMIWT units.

DATES: This rule is effective February
15, 2011 without further notice, unless
EPA receives adverse written comment
by January 18, 2011. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2010-0859 by one of the
following methods:
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A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: E-mail:
wilkie.walter@epa.gov.

C. Mail: EPA-R03-OAR-2010-0859,
Walter K. Wilkie, Associate Director, Air
Protection Division, Office of Air
Monitoring and Analysis, Mailcode
3AP40, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2010—
0859. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “Aanonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale, P.E., at (215) 814—
2190, or by e-mail at
topsale.jim@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The Commonwealth of Virginia
HMIWTI plan and related State rule were
approved by EPA in the September 10,
2004 edition of the Federal Register and
codified in 40 CFR Part 62, subpart VV.
(69 FR 54756). An EPA correction
notice, relating to the original notice
SUMMARY, was published in the
November 16, 2005 edition of the
Federal Register. Since that time, all
three designated incinerator facilities in
the plan inventory have been
dismantled, according to the
Commonwealth of Virginia, Department
of Environmental Quality (VADEQ). On
October 6, 2009, EPA promulgated
revised HMIWI emission guidelines
under 40 CFR Part 60, subpart Ce, that
triggered the need for revised State
plans. As a result, on September 13,
2010, the VADEQ requested EPA’s
approval of its negative declaration and
plan withdrawal request. The submitted
negative declaration contains the name
of each designated facility that
permanently shutdown, and the year it
was dismantled.

I1. Final Action

EPA is approving the Commonwealth
of Virginia’s negative declaration and
request for EPA withdrawal of its plan
approval for HMIWT units. VADEQ has
determined that there are now no
designated facilities, subject to subpart
Ce requirements, in its air pollution
control jurisdiction. EPA accepts that
determination. Accordingly, EPA is
amending part 62 to reflect approval of
the VADEQ September 13, 2010
negative declaration and request for
EPA withdrawal of the HMIWI plan
approval. However, if an affected
Virginia HMIWI unit is discovered in
the future, all the requirements of the
Federal Plan (including revisions or
amendments), part 62, subpart HHH,
will be applicable to the affected unit.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have Tribal implications because it will
not have a substantial direct effect on
one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045 (62
FR 19885, April 23, 1997), because it
approves a State rule implementing a
Federal standard.

In reviewing section 111(d)/129 plan
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
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EPA has no authority to disapprove a
111(d)/129 plan submission for failure
to use VGS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a 111(d)/129 plan
submission, to use VCS in place of a
111(d)/129 plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 15,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action approving the
Commonwealth of Virginia section
111(d)/129 negative declaration and
request for EPA withdrawal of the
HMIWTI plan approval may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Aluminum,
Fertilizers, Fluoride, Intergovernmental
relations, Paper and paper products
industry, Phosphate, Reporting and
recordkeeping requirements, Sulfur

oxides, Sulfur acid plants, Waste
treatment and disposal.
Dated: December 2, 2010.
W.C. Early,
Acting Regional Administrator, Region III.

m 40 CFR Part 62, Subpart VV, is
amended as follows:

PART 62—[AMENDED]

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2. Section 62.11625 is amended by
revising the section heading,
designating the existing paragraph as (a)
and adding paragraph (b) to read as
follows:

§62.11625 Identification of plan—negative
declaration.
* * * * *

(b) On September 13, 2010, the
Commonwealth of Virginia, Department
of Environmental Protection, submitted
a negative declaration, and request for
withdrawal of EPA’s plan approval
under paragraph (a).

m 3. Section 62.11626 is removed.
m 4. Section 62.11627 is revised to read
as follows:

§62.11627 Effective date.

The effective date of the negative
declaration and EPA withdrawal of the
plan approval is February 15, 2011.

[FR Doc. 2010-31741 Filed 12-16-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 261, 268, and 302
[EPA-HQ-RCRA-2009-0310, FRL-9239-8]
RIN 2050—-AG55

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Removal of
Saccharin and Its Salts From the Lists
of Hazardous Constituents, Hazardous
Wastes, and Hazardous Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final Rule.

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
amending its regulations under the
Resource Conservation and Recovery
Act (RCRA) to remove saccharin and its
salts from the lists of hazardous
constituents and commercial chemical
products which are hazardous wastes

when discarded or intended to be
discarded. EPA is also amending the
regulations under the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) to remove saccharin and its
salts from the list of hazardous
substances. This final rule is in response
to a petition submitted to EPA by the
Calorie Control Council (CCC) to remove
saccharin and its salts from the above
lists. EPA is granting CCC’s petition
based on a review of the evaluations
conducted by key public health agencies
concerning the carcinogenic and other
potential toxicological effects of
saccharin and its salts, as well as EPA’s
own assessment of the waste generation
and management information for
saccharin and its salts. This review/
assessment demonstrates that saccharin
and its salts do not meet the criteria in
the hazardous waste regulations for
remaining on EPA’s lists of hazardous
constituents, hazardous wastes, and
hazardous substances.

DATES: This final rule is effective on
January 18, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-RCRA-2009-0310. All
documents in the docket are listed in
the http://www.regulations.gov index.
Certain material, such as copyrighted
material, will be publicly available only
in hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the OSWER Docket in the EPA Docket
Center (EPA/DC), EPA West, Room
3334, 1301 Constitution Avenue, NW.,
Washington, DC 20460. The Public
Meeting Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the OSWER Docket and the
Public Reading Room is (202) 566—1744.
FOR FURTHER INFORMATION CONTACT: For
general information, review our Web
site at http://www.epa.gov/epaoswer/
hazwaste. For information on specific
aspects of the rule, contact Narendra
Chaudhari of the Office of Resource
Conservation and Recovery (5304P),
U.S. Environmental Protection Agency,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460; telephone
number: 703—308—0454; e-mail address:
chaudhari.narendra@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Who is potentially affected by this
final rule?

This final rule could directly affect
businesses that generate or manage
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unused commercial products that
contain saccharin or its salts.
Specifically, the wastes affected by this
final rule are unused commercial
chemical products, manufacturing
chemical intermediates,
off-specification material, container
residues, and spill residues that contain
saccharin or its salts in a pure or
technical grade form, or as the sole
active ingredient and are listed as EPA
Hazardous Waste No. U202 (see 40 CFR

261.33(f)). These wastes will no longer
be subject to the U202 listing, provided
the States adopt and seek authorization
for this final rule. This action may also
affect entities that need to respond to
releases of these wastes as CERCLA
hazardous substances, since saccharin
and its salts will no longer be CERCLA
hazardous substances. Persons in charge
of vessels or facilities from which
saccharin or its salts are released will no
longer be required to immediately notify

the National Response Center of the
release under section 103 of CERCLA
and will not be subject to the liability
provisions under section 107 of
CERCLA. The table below provides a
guide for readers regarding entities that
likely would be directly or indirectly
affected by this action, based on the
information available from the 2007
Biennial Report.?

INDUSTRY SECTORS POTENTIALLY AFFECTED BY THE FINAL RULE

NAICS code

Industry description for NAICS code

Flavoring Syrup and Concentrate Manufacturing.
Soft Drink Manufacturing.
All Other Basic Organic Chemical Manufacturing [manufacturers of saccharin].

Pharmaceutical and Medicine Manufacturing.
Medicinal and Botanical Manufacturing.
Pharmaceutical Preparation Manufacturing.

Toilet Preparation Manufacturing.?

General Warehousing and Storage.

Scientific Research and Development Services.
Research and Development in the Physical, Engineering, and Life Sciences.
Colleges, Universities, and Professional Schools.

This action, however, may affect other
entities not listed in the table. To
determine whether your facility is
affected by this action, you should
examine 40 CFR parts 261, 268 and 302
carefully, along with the final regulatory
language amending Chapter I of the
Code of Federal Regulations (CFR). This
language is found at the end of this
Federal Register notice. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed in the preceding
section entitled FOR FURTHER
INFORMATION CONTACT.

Preamble Outline

I. Statutory Authority
II. List of Abbreviations and Acronyms
III. Summary of This Action
IV. Summary of the Proposed Action
V. EPA’s Evaluation of the Petition Based on
the Available Toxicological Information
and Waste Generation and Management
Information for Saccharin and Its Salts
A. Evaluation of Toxicological Information
for Saccharin and Its Salts To Assess the
Petition
1. Evaluation of Information on the
Carcinogenicity of Saccharin and Its
Salts by NTP and IARC
2. Evaluation of Information on Other
Toxicological Effects of Saccharin and Its
Salts by NTP and IARC
B. Evaluation of Waste Generation and
Management Information for Saccharin
and Its Salts To Assess the Petition

1EPA, in partnership with the States, biennially
collects information regarding the generation,
management, and final disposition of hazardous
wastes regulated under RCRA. See the 2007

1. Quantity and Types of Wastes Generated
2. Factors Considered for Waste Listing
VI. Response to Comments and Rationale for
the Final Rule
A. Response to Comments
B. EPA’s Rationale for Granting the Petition
VII. Status of Land Disposal Restrictions for
U202 Listed Wastes
VIII. State Authorization
A. Applicability of the Rule in Authorized
States
B. Effect on State Authorization
IX. CERCLA Designation and List of
Hazardous Substances and Reportable
Quantities
X. Relationship to Other Rules
XI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Goordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act

—

~—

Biennial Report on the EPA Web site http://
www.epa.gov/epawaste/inforesources/data/
index.htm.

I. Statutory Authority

These regulations are being
promulgated under the authority of
sections 1006, 2002(a), 3001 and 3002 of
the Solid Waste Disposal Act, as
amended by the Resource Conservation
and Recovery Act (RCRA), as amended,
by the Hazardous and Solid Waste
Amendments of 1984 (HSWA), 42
U.S.C. 6905, 6912(a), 6921, 6922, 6924,
6924(y), and 6938. These statutes
combined are commonly referred to as
the “Resource Conservation and
Recovery Act” (RCRA) and will be
referred to as such for the remainder of
this action.

Section 102 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), 42 U.S.C. 9602, as amended,
is the authority under which the
CERCLA aspects of this rule are
promulgated.

II. List of Abbreviations and Acronyms

BRS Biennial Reporting System

CCC Calorie Control Council

CERCLA Comprehensive Environmental
Response, Compensation, and Liability Act

CFR Code of Federal Regulations

EPA Environmental Protection Agency

EPCRA Emergency Planning and
Community Right-to-Know Act

FDA Food and Drug Administration

HSWA Hazardous and Solid Waste
Amendments of 1984

2 Saccharin and its salts are used in personal-care
products, such as mouthwash, dental cleaners, and
lipstick, which come under Toilet Preparation
Manufacturing (NAICS Code 32562).
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IARC International Agency for Research on
Cancer

LDso Lethal Dose 50%

LDRs Land Disposal Restrictions

NAICS North American Industrial
Classification System

NOEL No Effect Level

NTP National Toxicology Program

OMB Office of Management and Budget

ROC Report on Carcinogens

RQ Reportable Quantity

III. Summary of This Action

In this notice, EPA is finalizing
regulations to remove saccharin and its
salts from the lists of hazardous
constituents (40 CFR part 261,
Appendix VIII) and hazardous wastes
(40 CFR 261.33 (f)) under RCRA and
from the list of hazardous substances
(40 CFR 302.4) under CERCLA. These
final regulations are substantively the
same as those that EPA proposed on
April 22, 2010 (75 FR 20942).3 This
final rule is in response to a petition
submitted to EPA by the Calorie Control
Council (CCC),4 under 40 CFR 260.20, to
remove saccharin and its salts from its
lists of hazardous constituents and
hazardous wastes. In the same petition,
CCC also requested removal of saccharin
and its salts from the list of hazardous
substances. EPA is granting CCC’s
petition based on a review of the
evaluations conducted by key public
health agencies concerning the
carcinogenic and other potential
toxicological effects of saccharin and its
salts, as well as EPA’s own assessment
of the waste generation and
management information for saccharin
and its salts. This review/assessment
demonstrates that saccharin and its salts
do not meet the criteria in the hazardous
waste regulations for remaining on
EPA’s lists of hazardous constituents,
hazardous wastes, and hazardous
substances.

IV. Summary of the Proposed Action

On April 22, 2010, EPA issued a
proposed rule (75 FR 20942) that would
grant a petition submitted by CCC to
remove saccharin and its salts from the
lists of hazardous constituents (40 CFR
part 261, Appendix VIII), hazardous
wastes (40 CFR 261.33(f)), and
hazardous substances (40 CFR 302.4).
Under § 260.20, any person may petition
the EPA Administrator to modify or
revoke any provision in parts 260
through 266, 267, 268, and 273 of 40

3 The regulations proposed by EPA on April 22,
2010 did not remove the chemical name of
saccharin and its salts (1, 2-Benzisothiazol-3(2H)-
one, 1, 1-dioxide, & salts) from 40 CFR 302.4. The
final regulatory text corrects that inadvertent
omission.

4To examine CCC’s complete petition, see the
docket for this final rule.

CFR. The CCC argued in its petition
(which is included in the docket for this
final rule) that the current scientific
evidence, as viewed by key public
health agencies, such as the National
Toxicology Program (NTP) and the
International Agency for Research on
Cancer (IARC), does not support
classifying saccharin as a potential
human carcinogen, which was EPA’s
original and only basis for placing
saccharin and its salts on its lists of
hazardous constituents, hazardous
wastes, and hazardous substances.
EPA’s evaluation of this petition
considered the original basis for the
listing, NTP’s and IARC’s more recent
conclusions about the risk of
carcinogenicity of saccharin and its
salts, as well as other factors or criteria
required for making a listing
determination. Based on this evaluation,
EPA determined that saccharin and its
salts do not present a significant risk to
human health or the environment.
Therefore, EPA proposed to grant CCC’s
petition by proposing to remove
saccharin and its salts from the lists of
hazardous constituents (40 CFR part
261, Appendix VIII), hazardous wastes
(40 CFR 261.33(f)), and hazardous
substances (40 CFR 302.4).

V. EPA’s Evaluation of the Petition
Based on the Available Toxicological
Information and Waste Generation and
Management Information for Saccharin
and Its Salts

Saccharin is a white crystalline
powder which is about 300 times
sweeter than sucrose. It is typically
available commercially either in the
acid form (saccharin) or as salts (sodium
saccharin or calcium saccharin). The
use of the name saccharin has been
applied to all three forms of this
chemical. The chemical name for
saccharin and its salts is “1,2-
Benzisothiazol-3(2H)-one, 1,1-dioxide &
salts.” Saccharin and its salts are used
primarily as non-nutritive sweeteners.
The most common uses are in diet soft
drinks, as a table-top sweetener, and in
products, such as juices, sweets,
chewing gum and jellies. They are also
used in cosmetics (e.g., toothpaste,
mouthwash, and lipstick),
pharmaceuticals (e.g., for coatings on
pills), and electroplating (e.g., as a
brightener in nickel-plating baths).

As discussed in the proposed rule,
EPA listed saccharin and its salts on the
lists of hazardous constituents (40 CFR
part 261, Appendix VIII), hazardous
wastes (40 CFR 261.33(f)), and
hazardous substances (40 CFR 302.4)
based solely upon the evidence that it
is a potential human carcinogen (75 FR
20945, April 22, 2010). EPA’s evaluation

of CCC’s petition includes consideration
of the original basis for the listings in
light of the most recent scientific
evidence about the risk of
carcinogenicity of saccharin and its
salts. However, EPA has also evaluated
the petitioner’s requests against the
listing criteria and factors that would
need to be considered under the
regulations.

A. Evaluation of Toxicological
Information for Saccharin and Its Salts
To Assess the Petition

There have been numerous scientific
studies conducted over the past several
decades for the purpose of determining
the toxicological effects, in particular
carcinogenic effects, from the use of
saccharin and its salts. The NTP and
IARC have recently re-evaluated the
available scientific information on
saccharin and its salts relevant to its
carcinogenic and other toxicological
effects. In 1996, CCC submitted a
nomination to (or petitioned) the NTP to
consider removing saccharin from its
Report on Carcinogens (ROC) “based
upon mechanistic data related to
development of urinary bladder cancers
in rats.” NTP re-evaluated the available
scientific information for saccharin and
published its decision on CCC’s petition
in 2000, as part of its 9th ROC. In 1999,
IARC published the results of its latest
re-evaluation of the available scientific
information for saccharin and its salts.
The evaluations on the carcinogenicity
and other toxicological effects of
saccharin and its salts by NTP and IARC
are summarized below. See the “NTP
Report on Carcinogens Background
Document for Saccharin” (which will
now be referred to as NTP’s Background
Document) and part of the IARC
Monographs Volume 73 concerning
saccharin and its salts, which are
included in the docket for this
rulemaking. EPA believes it is
appropriate to accept the saccharin
evaluations performed by NTP and
IARC. The NTP decision to delist
saccharin from the ROC included
scientific peer reviews, as well as public
comment. IARC’s evaluation on the
carcinogenicity of saccharin and its salts
provides additional support in EPA’s
assessment of CCC’s petition.

1. Evaluation of Information on the
Carcinogenicity of Saccharin and Its
Salts by NTP and IARC

NTP initially listed saccharin as
“reasonably anticipated to be a human
carcinogen” in its 2nd ROC, published
in 1981, based on sufficient evidence, at
that time, of carcinogenicity in
experimental animals. Specifically, the
listing was based on increased
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incidence of bladder tumors in
experimental animals, especially male
rats, when they were fed sodium
saccharin. However, saccharin was
removed, or delisted, by NTP in its 9th
ROC, published in 2000. The delisting
decision for saccharin was made on the
basis of a formal review process adopted
by NTP, which included two Federal
and one non-governmental scientific
peer review and public comment and
review.

In the ROC and its background
document, NTP summarized its
evaluation supporting the decision to
remove saccharin as “reasonably
anticipated to be a human carcinogen”
as follows:

“There is evidence of the carcinogenicity of
saccharin in rats but less convincing
evidence in mice. Mechanistic studies
indicate that the observed urinary bladder
cancers in rat studies are related to urinary
pH, osmolality, volume, presence of
precipitate and urothelial damage with
attendant hyperplasia following dietary
concentrations of 3% or higher with
inconsistent findings at lower dietary
concentrations. The factors thought to
contribute to tumor induction by sodium
saccharin in rats would not be expected to
occur in humans. The mouse data are
inconsistent and require verification by
additional studies. Results of several
epidemiology studies indicate no clear
association between saccharin consumption
and urinary bladder cancer. Although it is
impossible to absolutely conclude that it
poses no threat to human health, sodium
saccharin is not reasonably anticipated to be
a human carcinogen under conditions of
general usage as an artificial sweetener.”

The available epidemiology studies,
according to NTP, mostly examined
associations between urinary bladder
cancer and artificial sweeteners, rather
than saccharin per se. The time trend
data for bladder cancer from these
studies were thought to be essentially
noninformative with no clear indication
that the increased use of saccharin or
artificial sweeteners, beginning in the
1940’s, was associated with any general
increase in bladder cancer when
controlled for confounding factors,
mainly smoking. NTP’s decision to
delist saccharin, as stated in the ROC,
was as follows:

“Saccharin will be delisted from the Report
on Carcinogens, because the rodent cancer
data are not sufficient to meet the current
criteria to list this chemical as reasonably
anticipated to be a human carcinogen. This
is based on the perception that the observed
bladder tumors in rats arise by mechanisms
not relevant to humans, and the lack of data
in humans suggesting a carcinogenic hazard.”

IARC first evaluated saccharin in 1980
and concluded the following:

“There is sufficient evidence that saccharin
alone, given at high doses, produces tumours
of the urinary tract in male rats * * *”
(IARC, 1980).

In 1999, IARC presented its last re-
evaluation, taking into consideration all
new data on saccharin and its salts. It
found that, based on a review of human
studies on the carcinogenicity of
artificial sweeteners, that there is “no
consistent pattern of dose-response
relationship between use of artificial
sweeteners and cancers of the urinary
bladder or lower urinary tract is
apparent in the available literature.” The
animal studies in rats with sodium
saccharin did show urinary bladder
tumors in the 2-generation studies.
However, the incidence of bladder
tumors was significant only at higher
doses (greater than 3% of the diet).
Based on this re-evaluation, IARC
concluded the following:

“There is inadequate evidence in humans
for the carcinogenicity of saccharin salts used
as sweeteners.”

“There is sufficient evidence in
experimental animals for the carcinogenicity
of sodium saccharin.”

“There is inadequate evidence in
experimental animals for the carcinogenicity
of saccharin (acid form) and calcium
saccharin.”

In making its overall evaluation of the
carcinogenic risk from saccharin and its
salts, IARC stated the following:

“In making its evaluation, the Working
Group concluded that sodium saccharin
produces urothelial bladder tumours in rats
by a non-DNA-reactive mechanism that
involves the formation of urinary calcium
phosphate-containing precipitate,
cytotoxicity and enhanced cell proliferation.
This mechanism is not relevant to humans
because of critical interspecies differences in
urine composition.”

“Saccharin and its salts are not classifiable
as to their carcinogenicity to humans (Group
3].»

2. Evaluation of Information on Other
Toxicological Effects of Saccharin and
Its Salts by NTP and IARC

In addition to the evaluation of
information on saccharin’s
carcinogenicity, NTP’s Background
Document and IARC’s 1999 re-
evaluation (as presented in IARC
Monograph Volume 73) included
information and analysis on other
toxicological effects of saccharin and its
salts. Specifically, saccharin, in the form
of sodium saccharin, has generally been
tested in rats by feeding the rats diets
containing specified amounts of sodium
saccharin. It has not been found to be
acutely toxic in rats based on the
criterion for listing hazardous wastes
under § 261.11(a)(2). The LDsq values for
sodium saccharin by oral administration

in rats ranged from 14 g/kg (14,000 mg/
kg) to 17 g/kg (17,000 mg/kg) of body
weight, which is significantly higher
than the oral LDs, value for rats of less
than 50 mg/kg specified under the
listing criterion. A 2-generation feeding
study in rats that were given 1% to
7.5% sodium saccharin in their diet
indicated that a 1% dietary level (500
mg/kg of body weight) of sodium
saccharin represented a no-effect level
(NOEL). There was also no significant
increase in the incidence of urinary
bladder tumors at the 3% dietary level
of sodium saccharin. Generally, the
studies on mutagenicity, genotoxicity,
developmental and reproductive
toxicity using saccharin and sodium
saccharin have shown negative results.
For more detailed information and
analysis on other toxicological effects of
saccharin and its salts, see NTP’s
Background Document and IARC’s 1999
re-evaluation in the docket for this final
rule.

B. Evaluation of Waste Generation and
Management Information for Saccharin
and Its Salts To Assess the Petition

1. Quantity and Types of Wastes
Generated

Saccharin and its salts are listed
hazardous wastes, if the waste arises
from the discard of commercial
chemical products, manufacturing
chemical intermediates, off-
specification material, container
residues or spill residues (EPA
Hazardous Waste No. U202 in 40 CFR
261.33(f)). The U-waste code applies
only if the chemical is present in a pure
or technical grade form, or is the sole
active ingredient in the chemical
formulation; in addition, the chemical
must be unused.

The U202 listing is narrow and does
not apply to other discarded materials
that merely contain saccharin or its
salts, e.g., discarded products that
contain saccharin as a sweetening agent.
Nor does the listing apply to
manufacturing process wastes that may
contain saccharin or its salts, except for
unused or off-specification saccharin or
its salts that are discarded. Therefore,
U202 is primarily generated by
companies that manufacture saccharin
or its salts, use saccharin or its salts in
product formulations (e.g., soft drinks,
cosmetics, pharmaceuticals), and by
companies that are discarding small
quantities of unused or off-specification
saccharin or its salts, such as some
laboratories.

Facilities are required by EPA to
report the amount of hazardous waste,
including U202 generated biennially
(every two years) as part of the Biennial
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Report System, or BRS. Based on the
information available from the BRS for
the years 2001, 2003, 2005, and 2007,
generators reported a total of 123
specific wastes listed as U202 during
this time period (some generators
reported multiple U202 wastes over the
years in question). The total amount of
U202 waste generated over this time
period was 20 tons for all industries/
NAIC Codes; for 2007, there were 4.1
tons of U202 reported for 29 separate
wastes.

Most of the U202 wastes appear to be
discarded unused or off specification
material and “lab packs,” which package
hazardous items for shipping and
disposal. A limited number of other
wastes are also reported, including
contaminated debris/soil, organic and
aqueous liquids, and other unidentified
material. Although wastes were reported
as “generated” by hazardous waste
treatment, storage, and disposal
facilities, the BRS data indicate that
nearly all of these wastes were not
generated on-site, but rather were
received from off-site for storage/
packing and subsequent transfer for
treatment or disposal. To avoid counting
these wastes twice (i.e., the reported
wastes from the generator and again
from the waste facility packing/
transferring the waste), one can subtract
out the amounts of waste reported by
hazardous waste collection and
treatment facilities. Removing the U202
wastes generated at these hazardous
waste handling facilities from the 20
tons reported for all industries/NAIC
Codes noted previously gives a total of
14.7 tons generated from 2001 through
2007; similarly, removing the double
counting in the 2007 data from the 4.1
tons of U202 reported for all NAIC
Codes gives 2.9 tons for 2007 alone.
Therefore, the total quantity of U202
generated is quite small compared to the
total volume of hazardous waste
generated, both on an annual basis and
over the course of four reporting years.5

2. Factors Considered for Waste Listing

Saccharin and its salts were listed as
hazardous waste under the criterion for
listing given in 40 CFR 261.11(a)(3).
Under this criterion, the Agency can list
a waste if it contains any of the toxic
constituents identified in 40 CFR part
261, Appendix VIII and, after
considering a number of factors, the

5For comparison, BRS shows that approximately
47 million tons of hazardous waste was generated
in 2007 (see http://www.epa.gov/osw/inforesources/
data/br07/national07.pdf). Also in 2007,
approximately 137 million tons of municipal waste
went to landfills and other disposal (see http://
www.epa.gov/epawaste/nonhaz/municipal/
msw99.htm).

Agency concludes that the waste poses
a “substantial present or potential
hazard to human health or the
environment” when improperly
managed. The nature of the toxicity of
a chemical contained in a waste is one
of the factors to be considered in listing
a waste as “toxic” (see § 261.11(a)(3)(i)).
The Agency cited toxicity as the
“decisive” factor in listing commercial
chemical products under § 261.33(f),
because the waste is typically the
chemical itself (see EPA’s Background
Document for § 261.33, April 1981).
Saccharin and its salts were listed as
toxic constituents on Appendix VIII of
part 261 and subsequently identified as
hazardous wastes in § 261.33(f) based
solely on their potential for carcinogenic
effect in humans. Therefore, if the
toxicological basis for listing saccharin
and its salts on Appendix VIII of part
261 is removed, then the basis for listing
in § 261.33(f) no longer exists.

Other factors considered in listing a
waste under § 261.11(a)(3) are related to
the potential of the chemical to migrate
if improperly managed, and include the
chemical’s persistence and
accumulation potential. However, these
other factors are not critical in a listing
evaluation for commercial chemical
products containing saccharin and its
salts, because the low toxicity of these
chemicals revealed in scientific studies,
including a lack of potential
carcinogenic effect in humans, means
that any risk from a plausible
management scenario (e. g., disposal in
a landfill) would not be sufficient to
cause a substantial present or potential
hazard to human health or the
environment. In addition, the quantity
of waste generated from the discard of
saccharin and its salts by individual
facilities and on a nationwide basis
(§261.11(a)(3)(viii)) is relatively small,
as described previously, which further
reduces any potential hazard that might
arise from disposal of the waste. The
generators are distributed across the
nation, located in 42 different counties
according to BRS data, reducing the
likelihood of significant co-disposal in
the same landfill.

Additionally, one of the other factors
for EPA to consider is action taken by
other governmental agencies and
regulatory programs (§ 261.11(a)(3)(x)).
These actions also demonstrate that
saccharin and its salts do not present a
substantial hazard to human health or
the environment. These actions include:
(1) The determinations by NTP and
IARC that saccharin is not a potential
human carcinogen, as discussed
previously; (2) the State of California’s
removal of saccharin and its salts from
its list of chemicals known to cause

cancer or reproductive toxicity (under
its Safe Drinking Water and Toxic
Enforcement Act of 1986, known as
“proposition 65”); and (3) the FDA’s
approval of a variety of uses of
saccharin in food, cosmetics, and drugs,
and the elimination of the warning label
on food containing saccharin.”
Saccharin and its salts continue to be
used widely as a non-nutritive
sweetener in food products and are also
used in products, such as toothpaste,
mouthwash, chewing gum, confections,
and pharmaceuticals.

Furthermore, as noted previously in
section V.A.2., the information reviewed
indicates that saccharin and its salts are
not acutely toxic, and as such, they
would not meet the criterion for listing
hazardous wastes under §261.11(a)(2).
Moreover, saccharin and its salts do not
meet the criterion under § 261.11(a)(1),
because saccharin and its salts are not
expected to exhibit any of the
characteristics of hazardous waste, i.e.,
ignitability, corrosivity, reactivity, and
toxicity, as described in 40 CFR 261.21
through 261.24.

Finally, the Agency needed to
consider only one factor in listing
saccharin and its salts as hazardous
substances under CERCLA. Under the
statutory provisions of section
101(14)(C) of CERCLA, a hazardous
waste that exhibits one or more of the
hazardous waste characteristics or
specifically is listed as a hazardous
waste under RCRA becomes a hazardous
substance under CERCLA.8 As a result,
saccharin and its salts were listed in 40
CFR 302.4 and designated as hazardous
substances under section 102(a) of
CERCLA. The Agency no longer has an
independent basis upon which to retain
saccharin and its salts as CERCLA
hazardous substances and is taking
action to remove saccharin and its salts

6 California EPA, Office of Environmental Health
Hazard Assessment, Notice to Interested Parties for
Chemical Delisted Effective April 6, 2001 and
Notice to Interested Parties for Chemical Delisted
Effective January 17, 2003 (available in the docket
for this proposed rulemaking).

7 Section 517, Title V, Appendix A, Consolidated
Appropriations Act of 2001 (Pub. L. 106-554, 114
Stat. 2763), repealed 21 U.S.C. 343(0), the saccharin
warning statement requirement.

8In addition, hazardous substances include: (1)
Any substance designated pursuant to section
311(b)(2)(A) of the Federal Water Pollution Control
Act; (2) any element, compound, mixture, solution,
or substance designated pursuant to section 102 of
the Comprehensive Environmental Response,
Compensation, and Liability Act; (3) any toxic
pollutant listed under section 307(a) of the Federal
Water Pollution Control Act; (4) any hazardous air
pollutant listed under section 112 of the Clean Air
Act; and (5) any imminently hazardous chemical
substance or mixture with respect to which the
Administrator has taken action pursuant to section
7 of the Toxic Substances Control Act. Saccharin
and its salts are not included on any of these lists.


http://www.epa.gov/osw/inforesources/data/br07/national07.pdf
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from the list of CERCLA hazardous
substances.

VI. Response to Comments and
Rationale for the Final Rule

A. Response to Comments

EPA received comments from the CCC
and the New York State Department of
Environmental Conservation (NYSDEC)
in response to the proposed rule. The
CCC supported EPA’s proposal, which
responded to CCC’s April 30, 2003
petition, to remove saccharin and its
salts from the lists of hazardous
constituents, hazardous wastes and
hazardous substances. In its comments,
CCC stated that the current scientific
evidence for saccharin and EPA’s own
assessment supports the Agency’s
proposed decision to remove saccharin
and its salts from its lists. NYSDEC’s
comments do not present any concerns
about EPA’s proposal to remove
saccharin and its salts from its lists.
Instead, NYSDEC’s comments request
clarification regarding the regulatory
status of a discarded unused chemical
product containing multiple ingredients
(i.e., saccharin-containing nicotine gum)
under 40 CFR 261.33. Since EPA’s
proposal was for removing saccharin
and its salts from its lists, the Agency
does not consider NYSDEC’s comments
to be within the scope of the rule and
therefore, not relevant to its decision on
finalizing the proposal. The entire
comments submitted by CCC and
NYSDEC in response to the proposed
rule are available in the docket for this
rulemaking.

B. EPA’s Rationale for Granting the
Petition

In summary, the comments on the
proposed rule were either supportive or
requested clarification on an issue that
is not relevant to EPA’s proposed
decision; the Agency received no
comments that disagreed with EPA’s
proposal to remove saccharin and its
salts from the lists of hazardous
constituents (40 CFR part 261,
Appendix VIII), hazardous wastes (40
CFR 261.33(f)), and hazardous
substances (40 CFR 302.4). EPA believes
that saccharin and its salts, based on the
results of the latest reviews of the
available scientific information
performed by NTP and IARC, do not
pose a present or potential risk of
causing toxic, carcinogenic, mutagenic
or teratogenic effects on humans or
other life forms. This is because
saccharin and its salts: (1) Are not found
to be highly toxic in scientific studies;
(2) are not reasonably expected to have
carcinogenic effects in humans and
carcinogenic effects in experimental

animals (i.e., rats) have been observed
mainly at higher doses (greater than 3%
of the diet) and effect mechanisms that
are not relevant to humans; and (3) are
not reasonably expected to be mutagenic
or teratogenic. Therefore, there is no
basis for retaining saccharin and its salts
as a hazardous constituent listed on
Appendix VIII of Part 261.

EPA also believes that saccharin and
its salts, based on a review of the
evaluations conducted by NTP and
IARC concerning the carcinogenic and
other potential toxicological effects of
saccharin and its salts, as well as EPA’s
own assessment of waste generation and
management information for saccharin
and its salts, do not meet the criteria for
listing as hazardous wastes under 40
CFR 261.11. This is because saccharin
and its salts: (1) Are not known to
exhibit any of the characteristics of
hazardous wastes identified in 40 CFR
261.21 through 261.24; (2) are not found
to be acutely toxic in studies with
animals; (3) are not found to be highly
toxic in non-acute (longer-term)
scientific studies; (4) are not discarded
annually in a quantity which could
reasonably be considered to pose a
“substantial present or potential hazard
to human health or the environment”
when improperly treated, stored,
transported, or disposed of, or otherwise
managed; and (5) are not considered
hazardous by other government agencies
and regulatory programs. Therefore,
there is no basis for retaining the listing
for saccharin and its salts as a hazardous
waste under 40 CFR 261.33(f).

EPA’s listing of saccharin and its salts
as hazardous substances under CERCLA
(40 CFR 302.4) was based solely upon
these substances being listed as U202
hazardous wastes under RCRA (40 CFR
261.33(f)). Therefore, since the Agency
is removing saccharin and its salts as
U202 listed hazardous wastes and
saccharin and its salts are not
designated or listed as hazardous
substances on any of the other
environmental statutes identified in
section 101(14) of CERCLA that defines
the term “hazardous substance,” there
exists no independent basis for retaining
saccharin and its salts on CERCLA’s list
of hazardous substances (40 CFR 302.4).
Based on the above conclusions, EPA
has decided to finalize the proposed
rule granting CCC’s petition without any
substantive changes.

VII. Status of Land Disposal
Restrictions for U202 Listed Wastes

As discussed in the previous section,
the Agency is removing saccharin and
its salts from the list of unused
commercial chemical products,
manufacturing chemical intermediates,

off-specification material, container
residues, and spill residues which are
hazardous wastes when discarded or
intended to be discarded (40 CFR
261.33(f)). These chemicals are
specifically listed as RCRA Hazardous
Waste No. U202 under 40 CFR 261.33(f).
The regulations under 40 CFR part 268,
prohibit the land disposal of RCRA
hazardous waste unless they meet a
certain level or have been treated by a
technology specified by EPA prior to
land disposal. See the table “Treatment
Standards for Hazardous Wastes” in
§268.40. The land disposal restrictions
(LDRs) only apply to solid wastes that
are RCRA hazardous wastes. Because
saccharin and its salts are being
removed from the list of hazardous
wastes based on this final rule, they
would not be subject to the LDRs.
Therefore, EPA is also removing
saccharin and its salts from the table
“Treatment Standards for Hazardous
Wastes” in § 268.40.

VIII. State Authorization

A. Applicability of the Rule in
Authorized States

Under section 3006 of RCRA, EPA
may authorize a qualified State to
administer and enforce a hazardous
waste program within the State in lieu
of the Federal program, and to issue and
enforce permits in the State. Following
authorization, EPA retains enforcement
authority under sections 3008, 3013,
and 7003 of RCRA, although authorized
States have primary enforcement
responsibility. The standards and
requirements for State authorization are
found at 40 CFR part 271.

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA), a State with final RCRA
authorization administered its
hazardous waste program entirely in
lieu of EPA administering the Federal
program in that State. The Federal
requirements no longer applied in the
authorized State, and EPA could not
issue permits for any facilities in that
State, since only the State was
authorized to issue RCRA permits.
When new, more stringent Federal
requirements were promulgated, the
State is obligated to enact equivalent
authorities within specified timeframes.
However, the new Federal requirements
do not take effect in an authorized State
until the State adopted the Federal
requirements as State law.

In contrast, under RCRA section
3006(g), (42 U.S.C. 6926(g)), new
Federal requirements and prohibitions
imposed pursuant to HSWA authority
take effect in authorized States at the
same time that they take effect in
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unauthorized States. Although
authorized States still are required to
update their hazardous waste programs
to remain equivalent to the Federal
program, EPA is directed by the statute
to implement the requirements and
prohibitions in authorized States,
including the issuance of new permits
implementing those requirements, until
EPA authorizes the State to do so.

Authorized States are required to
modify their programs only when EPA
promulgates Federal requirements that
are more stringent or broader in scope
than existing Federal requirements.
RCRA section 3009 allows the States to
impose standards more stringent than
those in the Federal program. See also
40 CFR 271.1(i). Therefore, authorized
States may, but are not required to adopt
Federal regulations, both HSWA or non-
HSWA, that are considered less
stringent than previous Federal
requirements.

B. Effect on State Authorization

This rule is promulgated pursuant to
non-HSWA authority. The changes
included in this rule are less stringent
than the current Federal requirements.
Therefore, States will not be required to
adopt and seek authorization for these
changes. EPA will implement the
changes in this rule only in those States
which are not authorized for the RCRA
program. Nevertheless, EPA believes
that this rule has considerable merit,
and the Agency thus strongly
encourages States to amend their
programs and become Federally-
authorized to implement this rule.

IX. CERCLA Designation and List of
Hazardous Substances and Reportable
Quantities

Section 101(14) of CERCLA defines
the term “hazardous substance” as those
substances designated or listed under
several other environmental statutes and
those substances designated by EPA as
hazardous under CERCLA section
102(a). In particular, CERCLA section
101(14)(C) incorporates by reference any
hazardous waste having the
characteristics identified under or listed
pursuant to section 3001 of the Solid
Waste Disposal Act. CERCLA section
102(a) authorizes EPA to designate as
hazardous those substances that, when
released into the environment, may
present substantial danger to the public
health, welfare or the environment, and
to establish the reportable quantity (RQ)
for all CERCLA hazardous substances.
CERCLA section 102(b) sets a RQ of one
pound (statutory RQ) for hazardous
substances, except those for which RQs
have been established pursuant to
section 311(b)(4) of the Clean Water Act

(CWA). A list of CERCLA hazardous
substances with their corresponding
RQs is provided in Table 302.4 at 40
CFR part 302. CERCLA section 103
requires any person who releases a
CERCLA hazardous substance in an
amount equal to or greater than its RQ
to report the release immediately to the
National Response Center.

On April 4, 1985, EPA issued a final
rule, “Notification Requirements,
Reportable Quantity Adjustments; Final
Rule and Proposed Rule” (see 50 FR
13456). The final rule retained the
statutory RQ of one pound for saccharin
and its salts with a note that the final
RQ is subject to change when the
assessment of potential carcinogenicity
and/or chronic toxicity is completed.

On March 16, 1987, EPA proposed to
adjust the statutory RQ for saccharin
and its salts to 100 pounds (45.5 kg) (see
52 FR 8140), which EPA finalized on
August 14, 1989 (see 54 FR 33418).
Saccharin and its salts, at the time of RQ
adjustment, were classified as weight of
evidence Group C,° potency Group 3 1©
substances and received a “low” hazard
ranking.

In this rule, the Agency is removing
saccharin and its salts 1* from the list of
CERCLA hazardous substances in
conjunction with the removal of
saccharin and its salts from the list of
hazardous constituents (40 CFR part
261, Appendix VIII) and the list of
commercial chemical products deemed
hazardous waste (40 CFR 261.33(f)).
With removal of the RCRA hazardous
waste listing, the Agency does not have
an independent basis upon which to
retain saccharin and its salts as CERCLA
hazardous substances. That is, the
Agency'’s designation of saccharin and
its salts under section 102(a) was based
solely upon its inclusion as a hazardous
substance under section 101(14)(C) of
CERCLA.

X. Relationship to Other Rules

This action is not intended, and
should not be inferred, to affect the
status of saccharin and its salts under
any statute or program other than RCRA
and CERCLA. The granting of CCC’s
petition does not remove saccharin from

9Group C (possible human carcinogen) includes

hazardous substances with “limited” evidence of
carcinogenicity in animals and “inadequate
evidence,” “no data,” or “no evidence” from human
epidemiologic studies.

10 Group 3—“low” hazard category. RQ levels are
assigned to the hazard rankings as follows: high
(one pound RQ), medium (10 pound RQ), and low
(100 pound RQ).

11 The Agency is also removing the chemical
name for saccharin and its salts, 1,2-Benzisothiazol-
3(2H)-one, 1,1-dioxide, & salts which appears as a
separate entry on the list of CERCLA hazardous
substances.

the EPCRA section 313 list, which
requires annual reporting of
environmental releases of toxic
chemicals.

XI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EO) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). In fact, EPA
expects that the total annual respondent
burden from this final rule would result
in a net reduction in national annual
paperwork burden to the affected
facilities because of elimination of
hazardous waste, and CERCLA
hazardous substance reporting
requirements. EPA also expects this rule
to result in net annual cost savings to
these same facilities from reduced waste
management costs, by the expected shift
of waste management from RCRA
Subtitle C hazardous waste
management, to RCRA Subtitle D
nonhazardous waste management.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
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have a significant economic impact on
a substantial number of small entities.
In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the final
rule on small entities” (5 U.S.C. 603 and
604). Thus, an agency may certify that

a rule will not have a significant
economic impact on a substantial
number of small entities if the rule
relieves regulatory burden, or otherwise
has a positive economic effect on small
entities subject to the rule.

This action is designed to lower the
cost of waste management for affected
entities, by removing saccharin and its
salts from the lists of hazardous
constituents and commercial chemical
products which are hazardous wastes
when discarded or intended to be
discarded under RCRA and from the list

of hazardous substances under CERCLA.

We have therefore concluded that
today’s final rule will relieve regulatory
burden for all affected small entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531-
1538 for State, local, or tribal
governments or the private sector. This
is because this final rule imposes no
enforceable duty on any State, local, or
tribal governments or the private sector.
Therefore, this action is not subject to
the requirements of sections 202 or 205
of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This final rule
primarily affects generators of certain
hazardous wastes from the discard of
unused commercial products that
contain saccharin and its salts. There
are no State and local government
bodies that incur direct compliance
costs by this rulemaking. Thus,

Executive Order 13132 does not apply
to this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This final rule does not
significantly or uniquely affect the
communities of Indian tribal
governments, nor would it impose
substantial direct compliance costs on
them. Thus, Executive Order 13175 does
not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to EO 13045
(62 FR 19885, April 23, 1997) because
it is not economically significant as
defined in EO 12866, and because the
Agency does not believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities, unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629, Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA’s policies, programs, and activities.
Our goal is to ensure that all citizens
live in clean and sustainable
communities. In response to Executive
Order 12898, and to concerns voiced by
many groups outside the Agency, EPA’s
Office of Solid Waste and Emergency
Response (OSWER) formed an
Environmental Justice Task Force to
analyze the array of environmental
justice issues specific to waste programs
and to develop an overall strategy to
identify and address these issues
(OSWER Directive No. 9200.3-17).

The Agency’s assessment, based on
the small quantity of saccharin and its
salts that are estimated to be discarded
by affected facilities and their relatively
low toxicity, is that there is no
significant risk to human health or the
environment from managing saccharin
and its salts in nonhazardous waste
landfills (the plausible management
scenario). As noted previously in
section V.B.2., the facilities that
generate these small quantities of waste
are distributed across the nation, which
makes it unlikely that any one segment
of the population would be impacted
disproportionately from management of
this nonhazardous waste.
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K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each house of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2). This
rule will be effective on January 18,
2011.

List of Subjects
40 CFR Part 261

Hazardous waste, Recycling,
Reporting and recordkeeping
requirements.

40 CFR Part 268

Hazardous waste, Reporting and
recordkeeping requirements.

40 CFR Part 302

Air pollution control, Chemicals,
Hazardous substances, Hazardous
waste, Intergovernmental relations,
Natural resources, Reporting and record
keeping requirements, Superfund, Water
pollution control, Water supply.

Dated: December 13, 2010.
Lisa P. Jackson,
Administrator.

m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, 6924(y) and 6938.

§261.33 [Amended]

m 2. Section 261.33 is amended by
removing the entries for the U202
hazardous waste in the table under
paragraph (f).

Appendix VIII [Amended]

m 3. Appendix VIII to part 261 is
amended by removing the entries for
“Saccharin” and “Saccharin salts” from
the table “Hazardous Constituents.”

PART 268—LAND DISPOSAL
RESTRICTIONS

m 4. The authority citation for part 268
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
and 6924.

§268.40 [Amended]

m 5. Section 268.40 is amended by
removing the entry for waste code U202
from the table “Treatment Standards for
Hazardous Wastes.”

Appendix VII [Amended]

m 6. Appendix VII to part 268 is
amended by removing the entry for
waste code U202 from Table 1,
“Effective Dates of Surface Disposed
Wastes (Non-Soil and Debris) Regulated
in the LDRs—Comprehensive List.”

PART 302—DESIGNATION,
REPORTABLE QUANTITIES, AND
NOTIFICATION

m 7. The authority citation for part 302
continues to read as follows:

Authority: 42 U.S.C. 9602, 9603, and 9604;
33 U.S.C. 1321 and 1361.

§302.4 [Amended]

m 8. Section 302.4 is amended as
follows:

m a. By removing the entry for “1,2-
Benzisothiazol-3(2H)-one, 1,1-dioxide, &
salts” from Table 302.4.

m b. By removing the entry for
“Saccharin, & salts” from Table 302.4.
m c. By removing the entry for “81072
Saccharin, & salts. 1,2-Benzisothiazol-
3(2H)-one, 1,1-dioxide, & salts” from
Appendix A to § 302.4.

[FR Doc. 2010-31773 Filed 12—16—10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2010-0003]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that

each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail) luis.
rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
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under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,

58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under

Executive Order 13132.

Executive Order 12988, Civil Justice

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

Reform. This final rule meets the

applicable standards of Executive Order

12988.

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11

[Amended]

m 2. The tables published under the
authority of §67.11 are amended as

follows:

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Butler County, Ohio, and Incorporated Areas Docket No.: FEMA-B-1075
Dicks Creek ......cceevvrvececnennns Approximately 500 feet upstream of Main Street ............... +631 | City of Middletown, City of
Monroe, Unincorporated
Areas of Butler County.
Approximately 1,270 feet upstream of Cincinnati-Dayton +660
Road.
Elk Creek .....ccoceviviciiniiiieee, Approximately 0.7 mile downstream of Howe Road ........... +648 | City of Trenton.
Approximately 0.5 mile downstream of Howe Road ........... +654
Four Mile Creek .......cccvevurnune. Approximately 0.7 mile upstream of Seven Mile Avenue ... +600 | Village of New Miami.
Approximately 0.8 mile upstream of Seven Mile Avenue ... +601
Four Mile Creek Approximately 1,250 feet upstream of Bonham Road ........ +796 | City of Oxford.
GM Ditch ...cooviiiiiiiie e At the confluence with Pleasant Run ..........cccccoiiiiiniinnne +596 | City of Fairfield.
Approximately 1,200 feet upstream of Symmes Road ....... +605
Great Miami River ..........cccoce... Approximately 1.4 mile upstream of the confluence with +626 | City of Trenton.
Gregory Creek.
Great Miami River ...........cc....... Approximately 0.5 mile downstream of State Route 73 ..... +637 | City of Middletown.
Approximately 1.5 mile upstream of State Route 4 ............ +661
Jackson Ditch .......ccooviirieeen. Approximately 1,000 feet downstream of Wehr Road ........ +627 | Unincorporated Areas of But-
ler County.
Approximately 1,840 feet upstream of Trenton Road ......... +649
Jackson Ditch East Fork ........... At the confluence of Jackson Ditch East Branch of East +701 | Unincorporated Areas of But-
Fork with Jackson Ditch East Fork. ler County.
Approximately 110 feet upstream of Howe Road ............... +750
Jackson Ditch East Fork ........... At the confluence with Jackson Ditch ...........ccccceveeeeicinnns +651 | City of Trenton, Unincor-
porated Areas of Butler
County.
Approximately 80 feet upstream of Howe Road .. +756
Jackson Ditch West Fork .......... At the confluence with Jackson Ditch .........cccccovviiieenienns +651 | Unincorporated Areas of But-
ler County.
Approximately 130 feet upstream of Howe Road ............... +807
Mill Creek .....cocoerieiiiiiicnes Just downstream of Seward Road ..........cccocveiirienineenens +606 | City of Hamilton.
Approximately 190 feet upstream of Seward Road ............ +609
Millers Creek ......cocvnveceenennns Approximately 500 feet downstream of the railroad ........... +652 | City of Middletown.
Approximately 400 feet downstream of Cincinnati-Dayton +654
Road.
Pleasant Run ........cccooeeinenne Just upstream of Groh Lane ..........cccccooeviiiiiiniiicieees +566 | City of Fairfield.
Just downstream of East River Road ...........cccccociiiennnnne +584
Just upstream of Niles Road ..........cccoceeiiiniiiieiiiicece +598
Just upstream of John Gray Road ..........ccceceeviniencneenncns +665
Pleasant Run Branch No. 4 ...... At the confluence with Pleasant Run ............ccocooiiinnn. +610 | City of Fairfield.
Just upstream of Resor Road ...........ccooiiiiiiiiiiiniicce +634
Shakers CreekK ........ccooveeeernennen. At the confluence with Dick Creek .........ccooveviiiiiciceenn. +650 | City of Middletown.
Just downstream of Cincinnati-Dayton Road ...........c.ccccoc... +654

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Fairfield

ADDRESSES

Maps are available for inspection at 5350 Pleasant Avenue, Fairfield, OH 45014.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
+ Elevation in feet
#Depth in feet

above ground
A Elevation in me-

(NGVD)
(NAVD)
Communities affected

ters (MSL)
Modified

City of Hamilton

Maps are available for inspection at 20 High Street, Hamilton, OH 45011.

City of Middletown

Maps are available for inspection at 1 Donham Plaza, Middletown, OH 45042.

City of Monroe

Maps are available for inspection at 233 South Main Street, Monroe, OH 45050.

City of Oxford

Maps are available for inspection at 101 East High Street, Oxford, OH 45056.

City of Trenton

Maps are available for inspection at 11 East State Street, Trenton, OH 45067.

Unincorporated Areas of Butler County

Maps are available for inspection at 130 High Street, 3rd Floor, Hamilton, OH 45011.

Village of New Miami

Maps are available for inspection at 268 Whitaker Avenue, Hamilton, OH 45011.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: December 10, 2010.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2010-31666 Filed 12—-16-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 45
[Docket No. USCG—-1998-4623]
RIN 1625-AA17

Limited Service Domestic Voyage Load
Lines for River Barges on Lake
Michigan, Delay of Effective Date

AGENCY: Coast Guard, DHS.

ACTION: Notice of delay of effective date
and reopening of the comment period.

SUMMARY: The Coast Guard announces
that it is delaying the effective date of
certain revisions in 46 CFR part 45 as
amended by the final rule published in
the November 18, 2010, Federal
Register (75 FR 70595), and soliciting
comments on those amendments.
DATES: Effective Date. This action is
effective December 20, 2010. The
effective date of revisions to 46 CFR
Table 45.171, §45.187, and §45.191(a),
as revised in the final rule published in
the November 18, 2010, Federal
Register (75 FR 70595) is delayed until

June 15, 2011. All other provisions of
the final rule are effective on December
20, 2010.

Comment Period. Comments must be
received at the address provided below
no later than January 18, 2011.
Comments are limited to the subject
matter described below.

ADDRESSES: You may submit comments
identified by docket number USCG—
1998-4623 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

Comments and material received from
the public, as well as documents
mentioned in this preamble as being
available in the docket, are part of
docket USCG-1998-4623 and are
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG—1998-4623 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Thomas Jordan, Office of
Design and Engineering Standards,
Naval Architecture Division (CG-5212),
Coast Guard; telephone 202-372-1370,
e-mail Thomas.D.Jordan@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Ms. Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Background and Purpose

On November 18, 2010, the Coast
Guard published a final rule (75 FR
70595) regarding special load line
regimes for certain river barges
operating on Lake Michigan. This rule
finalized interim regulations that have
been in effect since 2002, with some
changes. The final regulations are
scheduled to go into effect on December
20, 2010. For reasons explained herein,
we are extending the effective date of
the revised weather restrictions (found
in 46 CFR Table 45.171, §45.187, and
§45.191(a) of the final rule) for 6
months and requesting public comment
on that provision.

United States vessels operating on
Lake Michigan are normally required to
have a load line assignment. River
barges do not typically qualify for load
line assignment because their hull
construction is not robust enough for
unrestricted operations on the Great
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Lakes. However, we have established
special load line regimes whereby
certain river barges may operate on
select Great Lakes routes under limited
conditions. These are conditional
exemptions: The barges are exempted
from the normal Great Lakes load line
requirement only if they comply with
the specified provisions for the route.
On all routes, the tows are restricted to
not more than 5 nautical miles from
shore. And because river barges are not
as robustly constructed as vessels
designed for Great Lakes service, certain
weather restrictions pertain to the routes
in order to ensure the safety of the tow.
It is up to the tow master to review the
weather forecast and interpret it against
the particular weather restrictions for
the route.

In reviewing marine weather forecast
services for the routes, the National
Weather Service (NWS) Nearshore
Marine Forecasts for Lake Michigan
were identified as providing localized
forecasts for the specific waters covered
by the exemption routes. The Nearshore
forecast waters are a 5-mile wide
corridor along the Lake shoreline. This
corridor is further divided into
coastwise zones: There are five zones
between Milwaukee and Calumet, two
zones between Calumet and Burns
Harbor, and seven zones beyond Burns
Harbor to Muskegon. The Nearshore
forecast takes into account wind
direction and speed for these zones, and
the resulting wave conditions expected
over the forecast period.

In addition to geographic coverage,
the general “Small Craft Advisory”
(SCA) threshold conditions for the Great
Lakes are sustained winds or gusts
between 22 and 33 knots inclusive, and/
or seas or waves greater than 4 feet.
Small Craft Advisories may also be
issued when lake ice exists that could
be hazardous to small boats.

Although river barges are not
customary small craft, the SCA
threshold conditions align closely with
the weather limits for the routes that
have been in effect with the interim
regulations. While the SCA wind range
is higher than the interim regulation’s
wind limits, the compensating factor is
that the effects of the winds are
analyzed for wave conditions in the
Nearshore zones, as opposed to an open
Lake forecast. We believe that this will
lead to more-accurate wave forecasts
within the Nearshore waters actually
transited by the tows.

In this regard, we believe that the use
of the SCA is also a reasonable
clarification of the “fair weather
conditions” for the Burns Harbor route,
since the zone forecast similarly

considers the effect of wind direction on
wave heights along that route.

For these reasons, the final rule
substituted SCA conditions as the
limiting weather criteria for all routes
because they align closely with the
interim weather limitations, and offer
the benefit of simplifying and clarifying
the weather restrictions without
adversely affecting any operations.
Since publishing the final rule,
however, the Coast Guard has received
several comments from operators
contending that the use of SCA criteria
would reduce the number of operational
days on the Burns Harbor route.
Therefore, in order to provide operators
with an opportunity to comment
specifically on that issue, the Coast
Guard is delaying the implementation of
the SCA weather criteria and reopening
the comment period. Meanwhile, the
weather limitations that are in the
present regulations, as summarized in
original Table 45.171, will remain in
effect during the delay period. All other
revisions in the final rule enter into
force on December 20, 2010.

Request for Public Comment

The Coast Guard is soliciting public
comment on the weather limitations for
these routes. Comments are particularly
requested in regard to the following
issues:

e Suitability of the Nearshore SCA for
the limiting weather conditions.

o Alternative limiting conditions if
SCA conditions are considered
excessive or otherwise inappropriate.

We are also interested in comments
regarding operator practices and
interpretation of the “fair weather”
requirement for the Burns Harbor route
found in the interim regulations.

This notice is issued under authority
of 5 U.S.C. 553.

Dated: December 13, 2010.

J.G. Lantz,

Director of Commercial Regulations and
Standards.

[FR Doc. 2010-31699 Filed 12—-16-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300

RIN 0648-XZ20

Fraser River Sockeye Salmon
Fisheries; Inseason Orders

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary orders; inseason
orders; request for comments.

SUMMARY: NMF'S publishes Fraser River
salmon inseason orders to regulate
salmon fisheries in U.S. waters. The
orders were issued by the Fraser River
Panel (Panel) of the Pacific Salmon
Commission (Commission) and
subsequently approved and issued by
NMFS during the 2010 salmon fisheries
within the U.S. Fraser River Panel Area.
These orders established fishing dates,
times, and areas for the gear types of
U.S. treaty Indian and all citizen
fisheries during the period the Panel
exercised jurisdiction over these
fisheries.

DATES: The effective dates for the
inseason orders are set out in this
document under the heading Inseason
Orders. Comments will be accepted
through January 3, 2011.

ADDRESSES: You may submit comments,
identified by 0648—XZ20 by any one of
the following methods:

Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

Fax:206-526—6736.

Mail: NMFS NWR, 7600 Sand Point
Way, NE., Seattle, WA 98115.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name address, etc.) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments (enter N/A in the required
fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Peggy Busby, by phone at 206-526—
4323, peggy.busby@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Treaty between the Government of the
United States of America and the
Government of Canada concerning
Pacific Salmon was signed at Ottawa on
January 28, 1985, and subsequently was
given effect in the United States by the
Pacific Salmon Treaty Act (Act) at 16
U.S.C. 3631-3644.

Under authority of the Act, Federal
regulations at 50 CFR part 300, subpart
F provide a framework for the
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implementation of certain regulations of
the Commission and inseason orders of
the Commission’s Fraser River Panel for
U.S. sockeye salmon fisheries in the
Fraser River Panel Area.

The regulations close the U.S. portion
of the Fraser River Panel Area to U.S.
sockeye salmon fishing unless opened
by Panel orders that are given effect by
inseason regulations published by
NMFS. During the fishing season, NMFS
may issue regulations that establish
fishing times and areas consistent with
the Commission agreements and
inseason orders of the Panel. Such
orders must be consistent with domestic
legal obligations and are issued by
Regional Administrator, Northwest
Region, NMFS. Official notification of
these inseason actions is provided by
two telephone hotline numbers
described at 50 CFR 300.97(b)(1) and in
75 FR 24482 (May 5, 2010). The
inseason orders are published in the
Federal Register as soon as practicable
after they are issued. Due to the
frequency with which inseason orders
are issued, publication of individual
orders is impractical. Therefore, the
2010 orders are being published in this
single document to avoid fragmentation.

Inseason Orders

The following inseason orders were
adopted by the Panel and issued for U.S.
fisheries by NMFS during the 2010
fishing season. Each of the following
inseason actions was effective upon
announcement on telephone hotline
numbers as specified at 50 CFR
300.97(b)(1) and in 75 FR 24482 (May 5,
2010); those dates and times are listed
herein. The times listed are local times,
and the areas designated are Puget
Sound Management and Catch
Reporting Areas as defined in the
Washington State Administrative Code
at Chapter 220-22.

Order Number 2010-01: Issued 12:30
p.m., July 27, 2010

Treaty Indian Fisheries:

Areas 4B, 5 and 6C: Open to drift
gillnets from 12 noon, Thursday, July
29, 2010 to 12 noon, Saturday, July 31,
2010.

Order Number 2010-02: Issued 1 p.m.,
July 30, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Opening
extended for drift gillnets from 12 noon,
Saturday, July 31, 2010 to 12 noon,
Wednesday, August 4, 2010.

Order Number 2010-03: Issued 1 p.m.,
August 3, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Opening
extended for drift gillnets from 12 noon,
Wednesday, August 4, 2010 to 12 noon,
Saturday, August 7.

Areas 6, 7 and 7A: Open to net fishing
from 5 a.m., Friday, August 6, 2010 to
5 a.m., Sunday, August 8, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 5 a.m. to 9 p.m., Sunday, August
8, 2010.

Areas 7 and 7A: Open to reefnets from
5 a.m. to 9 p.m., Sunday, August 8,
2010.

Areas 7 and 7A: Open to gillnets from
8 a.m. to 11:59 p.m. (midnight), Sunday,
August 8, 2010.

Order Number 2010-04: Issued 1:30
p.m., August 6, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Opening
extended for drift gillnets from 12 noon,
Saturday, August 7, 2010 to 12 noon,
Tuesday, August 10, 2010.

Order Number 2010-05: Issued 2 p.m.,
August 15, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Open to drift
gillnets from 6 p.m., Sunday, August 15,
2010 to 12 noon, Wednesday, August
18, 2010.

Areas 6, 7, and 7A: Open to net
fishing from 5 a.m., Wednesday, August
18, 2010, to 9 p.m., Wednesday, August
18, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 8 a.m., Tuesday, August 17, 2010,
to 4 p.m., Tuesday, August 17, 2010.

Areas 7 and 7A: Open to reefnets from
8 a.m., Tuesday, August 17, 2010, to
4 p.m., Tuesday, August 17, 2010.

Areas 7 and 7A: Open to gillnets from
3 p.m., Tuesday, August 17, 2010, to
11 p.m., Tuesday, August 17, 2010.

Order Number 2010-06: Issued
1:30 p.m., August 17, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Opening
extended for drift gillnets from
12 noon, Wednesday, August 18, 2010,
to 12 noon, Friday, August 20, 2010.

Areas 6, 7, and 7A: Opening extended
for net fishing from 9 p.m., Wednesday,
August 18, 2010, to 9 a.m., Thursday,
August 19, 2010.

Order Number 2010-07: Issued 2 p.m.,
August 20, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Open to drift
gillnets from 3 p.m., Friday, August 20,
2010, to 12 noon, Wednesday, August
25, 2010.

Areas 6, 7, and 7A: Open to net
fishing from 5 a.m., Sunday, August 22,

2010, to 9 a.m., Wednesday, August 25,
2010.

All Gitizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 11 a.m. to 5 p.m., Saturday, August
21, 2010, in the area southerly and
easterly of a straight line drawn from
Iwersen’s Dock on Point Roberts in the
State of Washington to the Georgina
Point Light at the entrance to Active
Pass in the province of British
Columbia.

Areas 7 and 7A: Open to reefnets from
5 a.m. to 9 p.m., Saturday, August 21,
2010.

Areas 7 and 7A: Open to gillnets from
8 a.m. to 11:59 p.m. (midnight),
Saturday, August 21, 2010.

Order Number 2010-08: Issued
1:30 p.m., August 24, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Extended for
drift gillnets from 12 noon, Wednesday,
August 25, 2010 to 12 noon, Saturday,
August 28, 2010.

Areas 6, 7, and 7A: Open to net
fishing from 5 a.m., Thursday, August
26, 2010, to 9 a.m., Sunday, August 29,
2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 5 a.m. to 9 p.m., Wednesday,
August 25, 2010.

Areas 7 and 7A: Open to reefnets from
5 a.m. to 9 p.m., Wednesday, August 25,
2010, and from 5 a.m. to 9 p.m.,
Thursday, August 26, 2010.

Areas 7 and 7A: Open to gillnets from
8 a.m. to 11:59 p.m. (midnight),
Wednesday, August 25, 2010.

Order Number 2010-09: Issued
12:30 p.m., August 27, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 noon, Saturday, August
28, 2010, through 12 noon, Wednesday,
September 1, 2010.

Areas 6, 7, and 7A: Extend for net
fishing from 9 a.m., Sunday, August 29,
2010, through 9 a.m., Monday, August
30, 2010. Open to net fishing from
5 a.m., Tuesday, August 31, 2010,
through 9 a.m., Wednesday, September
1, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 5 a.m. to 9 p.m., Monday, August
30, 2010.

Areas 7 and 7A: Open to reefnets from
5 a.m. to 9 p.m., Monday, August 30,
2010, and from 5 a.m. to 9 p.m.,
Tuesday, August 31, 2010.

Areas 7 and 7A: Open to gillnets from
8 a.m. to 11:59 p.m. (midnight),
Monday, August 30, 2010.
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Order Number 2010-10: Issued
12:30 p.m., August 31, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 noon, Wednesday,
September 1, 2010, through 12 noon,
Saturday, September 4, 2010.

Areas 6, 7, and 7A: Extend for net
fishing from 9 a.m., Wednesday,
September 1, 2010 through 9 a.m.,
Friday, September 3, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 9 a.m. through 9 p.m., Friday,
September 3, 2010, in the area southerly
and easterly of a straight line drawn
from Iwersen’s dock on Point Roberts in
the State of Washington to the Georgina
Point Light at the entrance to Active
Pass in the Province of British
Columbia.

Areas 7 and 7A: Open to reefnets from
5 a.m. to 9 p.m., Friday, September 3,
2010.

Areas 7 and 7A: Open to gillnets from
8 a.m. to 11:59 p.m. (midnight), Friday,
September 3, 2010.

Order Number 2010-11: Issued 12 noon,
September 3, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 noon, Saturday,
September 4, 2010, through 12 noon,
Wednesday, September 8, 2010.

Areas 6, 7, and 7A: Open for net
fishing from 5 a.m., Saturday,
September 4, 2010, through 9 a.m.,
Wednesday, September 8, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to reefnets
daily from 5 a.m. to 9 p.m., from
Saturday, September 4, 2010, through
Tuesday, September 7, 2010.

Order Number 2010-12: Issued 2 p.m.,
September 7, 2010

Treaty Indian Fisheries:

Areas 4B, 5, and 6C: Extend for drift
gillnets from 12 noon, Wednesday,
September 8, 2010, through 11:59 p.m.
(midnight), Saturday, September 11,
2010.

Areas 6, 7, and 7A: Open for net
fishing from 5 a.m., Thursday,
September 9, 2010, through 9 a.m.,
Saturday, September 11, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Open to purse seines
from 5 a.m. through 9 p.m., Wednesday,
September 8, 2010.

Areas 7 and 7A: Open to reefnets
daily from 5 a.m. to 9 p.m., from
Wednesday, September 8, 2010, through
Friday, September 10, 2010.

Areas 7 and 7A: Open to gillnets from
8:15 a.m. to 11:59 p.m. (midnight),
Wednesday, September 8, 2010.

Order Number 2010-13: Issued 12 noon,
September 10, 2010

Treaty Indian Fisheries:

Areas 6, 7, and 7A: Extend for net
fishing through 9 a.m., Tuesday,
September 14, 2010.

All Citizen Fisheries:

Areas 7 and 7A: Extend for reefnets
daily, from 5 a.m. to 9 p.m., through
Friday, September 17, 2010.

Order Number 2010-14: Issued 12 noon,
September 14, 2010

Treaty Indian Fisheries:

Areas 6, 7, and 7A: Open for net
fishing from 5 a.m., Thursday,
September 16, 2010, through 11:59 p.m.
(midnight), Saturday, September 18,
2010.

All Citizen Fisheries:

Areas 7 and 7A: Open for reefnets
from 5 a.m. to 9 p.m., Saturday,
September 18, 2010.

Classification

The Assistant Administrator for
Fisheries NOAA (AA), finds that good
cause exists for the inseason orders to be
issued without affording the public
prior notice and opportunity for
comment under 5 U.S.C. 553(b)(B) as
such prior notice and opportunity for
comments is impracticable and contrary
to the public interest. Prior notice and
opportunity for public comment is
impracticable because NMFS has
insufficient time to allow for prior
notice and opportunity for public
comment between the time the stock
abundance information is available to
determine how much fishing can be
allowed and the time the fishery must
open and close in order to harvest the
appropriate amount of fish while they
are available.

The AA also finds good cause to
waive the 30-day delay in the effective
date, required under 5 U.S.C. 553(d)(3),
of the inseason orders. A delay in the
effective date of the inseason orders
would not allow fishers appropriately
controlled access to the available fish at
that time they are available.

This action is authorized by 50 CFR
300.97, and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 3636(b).

Dated: December 14, 2010.
Brian W. Parker,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-31757 Filed 12—-16-10; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 201
[Doc. No. AMS—LS-08-0002]
RIN 0581-AC74

Federal Seed Act Regulations

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: AMS is proposing to revise
the Federal Seed Act (FSA) regulations.
The changes would amend the list of
prohibited noxious-weed seeds to reflect
the recent addition of four species,
deletion of two species, and
nomenclature change of four species
listed in the Federal Noxious Weed Act
(FNWA); update the seed labeling
regulations; update the seed testing
regulations; update the noxious-weed
seed tolerances; update the seed
certification regulations; and correct
several minor errors, including updating
the nomenclature of kinds regulated
under the FSA. The list of noxious-weed
seeds would be amended to help
prevent the spread of these highly
destructive weeds. Updating the
labeling regulations and noxious-weed
seed tolerances would prevent potential
conflicts with State regulations, reflect
currently used terms, and reflect current
industry practices. Updating the seed
testing and seed certification regulations
would incorporate the latest in seed
testing and seed certification knowledge
and prevent potential conflicts with
State regulations.

DATES: Comments must be received by
February 15, 2011 to be assured of
consideration. A public hearing will be
held January 21, 2011 at 10 a.m. at the
address listed below.

ADDRESSES: Interested persons are
invited to submit comments on this
proposal. Comments may be submitted
electronically at http://
www.regulations.gov. Comments may
also be sent to Richard C. Payne, Chief,

Seed Regulatory and Testing Branch,
Livestock and Seed Program, AMS,
USDA, 801 Summit Crossing Place,
Suite C, Gastonia, North Carolina
28054—2193 by mail or by fax to (704)
852—4109.

All comments should reference the
docket number (Doc. No. AMS-LS-08—
0002), the date, and page number of this
issue of the Federal Register. All
comments submitted in response to this
proposed rule will be included in the
record and will be made available to the
public. Comments will be available for
public inspection during regular
business hours at the above address or
via the Internet at http://
www.regulations.gov.

Additionally, a public hearing will be
held on January 21, 2011, at 10 a.m. in
Room 68 at the Seed Regulatory and
Testing Branch, Livestock and Seed
Program, AMS, USDA, 801 Summit
Crossing Place, Suite C, Gastonia, North
Carolina 28054—2193. Interested parties
will be allowed to present views
concerning the proposal.

FOR FURTHER INFORMATION CONTACT:
Richard C. Payne, Chief, Seed
Regulatory and Testing Branch,
Livestock and Seed Program, AMS, 801
Summit Crossing Place, Suite C,
Gastonia, North Carolina 28054-2193;
telephone (704) 810—8884; fax (704)
852-4109; e-mail
richard.payne@ams.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been reviewed
under Executive Order 12866. This rule
has been determined to be not
significant and, therefore, has not been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

The proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have a retroactive effect. There are no
administrative procedures that must be
exhausted prior to judicial challenge to
the provision of this rule.

Regulatory Flexibility Act and
Paperwork Reduction Act

AMS has certified that this action will
not have a significant impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601-612). Many small entities

ship seed in interstate commerce. There
are about 3,095 interstate shippers.
Small agricultural service firms, which
include interstate shippers, are defined
by the Small Business Administration as
those whose annual receipts are less
than $7,000,000 (13 CFR 121.201). We
estimate that about 90 percent of the
interstate shippers are small entities.
Shippers, including small entities,
usually test and subsequently package
and label seed to comply with both the
FSA and State seed laws. This is
possible because the testing
requirements of the State laws are
similar or the same as those of the FSA.
Therefore, a single test provides
information necessary to comply with
both State seed laws and the FSA. The
changes proposed by AMS to the seed
testing and seed certification regulations
would reconcile State and Federal seed
testing and seed certification
procedures. Moreover, using similar or
the same testing procedures will reduce
the burden on small entities shipping
seed in interstate commerce because a
test used for interstate commerce could
also be used in intrastate commerce.
Adding four species to the list of
seeds that are noxious in seed shipped
in interstate commerce would not
significantly impact small entities by
adding additional costs for seed testing,
because all seed must currently be
examined for 93 noxious-weed seeds
listed in the FSA regulations and those
listed in the State laws to be compliant
with the FSA. (The FSA requires that
seed shipped in interstate commerce
comply with the noxious-weed seed
requirements of that State into which
the seed is shipped.) Therefore, any
examination required by this proposal
would be in conjunction with
examination that already occurs for
State noxious-weed seeds. Updating the
noxious-weed seed tolerances to be
uniform with those required by State
laws will make FSA and State
regulatory action uniform and not
increase the burden on small entities
shipping seed in interstate commerce.
The proposed change removal of the
exemption in the FSA regulations for
labeling freshly harvested Kentucky
bluegrass seed and sugar beet seed
shipped in interstate commerce during
July, August, and September for
germination would not add additional
costs for seed testing because this
testing and subsequent labeling is
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required by State seed laws and
regulations. Also, much of the seed
handled by small entities is already
tested by their suppliers. There will be
no effect on the competitive position of
small entities in relation to larger
entities since both will have to comply
with the same regulations.

This rule would not impose any
additional reporting or recordkeeping
requirements. Such requirements are
currently approved by OMB under
Control No. 0581-0026.

Executive Order 13132

This proposed rule has been reviewed
in accordance with the requirements of
Executive Order 13132, Federalism.
USDA has determined that this rule
conforms to the Federalism principles
set forth in the Executive Order, and
that this rule does not have Federalism
implications.

Background

The FSA, Title IT (7 U.S.C. 1571-1575)
regulates agricultural and vegetable
planting seeds in interstate commerce.
Agricultural and vegetable seeds
shipped in interstate commerce must be
labeled with certain quality information.
The labeling information and any
advertisements pertaining to the seed
must be truthful.

Terms Defined

This proposed rule would revise and
update the nomenclature of many of the
kinds of agricultural and vegetable seeds
listed in §§201.2(h) and 201.2(i) to
conform to current usage on the
International Code of Botanical
Nomenclature. It would also add
“bunching onion” and “radicchio” as
acceptable synonyms for “Welch onion”
and “chicory,” respectively, in § 201.2(i).
“Bunching onion” and “radicchio” are
commonly used and accepted kind
names by companies selling and
labeling seed.

Noxious-Weed Seeds

Under the Federal Noxious Weed Act
(FNWA) of 1974 (7 U.S.C. 2801-2814)
the Secretary has identified certain
noxious weeds that are prohibited
movement into or through the United
States. AMS is proposing to amend
§201.16(b) of the FSA regulations to
designate seeds of four additional
species of noxious weeds listed under
the FNWA as noxious in agricultural
and vegetable seed shipped in interstate
commerce under the FSA. In addition,
AMS proposes to amend the FSA
regulations to remove two species no
longer cited in the FNWA and revise the
nomenclature of four species to be
consistent with the nomenclature in the

FNWA. The USDA, Animal and Plant
Health Inspection Service (APHIS)
enforces both the FNWA and Title III,
the Foreign Commerce provisions of the
FSA. However, the FNWA does not
apply to seeds for planting which are
subject to the FSA and does not apply
to any noxious weed seeds which may
contaminate seed subject to the
provisions of the FSA. Thus, AMS
cannot currently take regulatory action
when seeds of the four species classified
as noxious under the FNWA are found
in planting seed. Therefore, by
recognizing them as noxious weeds
under the FSA, AMS can act in an
orderly way to prevent their spread on
those rare occasions that they are found
in planting seeds. Noxious weeds which
are not listed under the FSA may still
be restricted under the FSA in some
cases. Each State has a list of weed
seeds that are noxious in planting seed.
Weed seeds that are designated noxious
by each State are also noxious under the
FSA when present in seed shipped into
that State.

Seed Testing

The proposed rule would update the
FSA seed testing regulations to include
testing to reflect improvements in seed
testing technology and the current
standards of usage within the industry
as outlined below. The Association of
Official Seed Analysts (AOSA) has
already adopted these changes in their
“Rules for Testing Seed,” the testing
rules used by most State and
commercial seed analysts. Including
these changes in the FSA regulations
would eliminate potential conflicts
between the testing rules used in
interstate commerce and those used by
the States. This would eliminate the
need to do separate tests to ensure that
seed labeling complies with both
Federal and State laws. It will also
facilitate seed trade and reduce cost to
the seed industry and to seed buyers.

Proposed changes to §§ 201.48(g) and
201.51(b) specify a change in the FSA
regulations for determining pure seed
and inert matter for 18 grass seed kinds.
The change would require pure seed of
these 18 kinds to have a caryopsis at
least one-third the length of the palea.
The change would also require seeds of
these 18 grass kinds to be classified as
inert matter if the caryopsis
development is less than one-third the
length of the palea. Currently, all seeds
of these 18 grass kinds are considered
pure seed if the caryopsis has some
degree of endosperm development.

Noxious-Weed Seed Tolerances

The proposed rule would update the
FSA seed testing regulations to reflect

improvements in the noxious-weed seed
tolerances using modern statistical
applications. The AOSA has already
adopted these changes in their “Rules
for Testing Seed,” the rules used by
most State and commercial seed
analysts. Including these changes would
eliminate potential conflicts between
FSA and State regulatory action.

Seed Certification

This proposed rule would also update
the certified seed regulations. Sections
201.74 and 201.75 would be amended to
permit the option of printing the lot
number, kind, and variety name (if
certified to variety) on the seed
container in a position to be viewed in
conjunction with the official
certification label. A sentence in
§§201.74 and 201.75, pertaining to
small containers of seed, would be
deleted because these containers are
covered in the amendment. The
Association of Official Seed Certifying
Agencies (AOSCA), the organization
that develops rules for use by its
members to certify seed for varietal
purity, has already amended its rules to
allow the option of printing certain
required labeling information on seed
containers outside the confines of the
certification label. This proposed rule
would reflect that change in the AOSCA
rules and current industry practices. In
addition, this option would allow seed
companies to realize a financial savings
by purchasing seed bags with preprinted
certification labels in large quantities
and add the required information
pertinent to each seed lot.

Seed Labeling

We are proposing to add the term
“(Environmental Protection Agency
Toxicity Category I)” after references to
“mercurials and similarly toxic
substances” in §§201.31a(c)(1),
201.31a(c)(2), and 201.31a(d).

The current FSA regulations refer to
the most toxic class of chemical seed
treatments as “mercurials and similarly
toxic substances.” However, mercury-
based compounds are no longer used by
the seed industry for treating seeds.
Further, the current classification by the
Environmental Protection Agency (EPA)
of the most toxic chemical compounds
used as seed treatments is “Toxicity
Category 1.” Chemicals of this toxicity,
sold in bulk for treating seed, are
required by EPA to be labeled as
Toxicity Category I compounds.
Therefore, adding the term
“(Environmental Protection Agency
Toxicity Category I)” to the FSA
regulations would clarify the labeling
requirements for seed treated with the
most toxic class of chemical compounds
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used by the seed industry, reduce the
possibility of mislabeling chemically
treated seed shipped in interstate
commerce, and provide consistency
with classification terms used by EPA.

AMS is proposing to update § 201.20
by removing the exemption from
labeling freshly harvested Kentucky
bluegrass and sugar beet seed sold in
July, August, and September for
germination. Germination labeling is
required for all other kinds of seeds
regulated by the FSA. This exemption is
no longer needed because current
industry practice is to label all kinds of
seed for germination prior to shipment
and sale. Since State seed laws require
labeling of all seed for germination,
removing this exemption would
eliminate conflict between the FSA
regulations and State seed labeling
requirements.

List of Subjects in 7 CFR Part 201

Certified seed, Definitions,
Inspections, Labeling, Purity analysis,
Sampling.

For reasons set forth in the preamble,
it is proposed that 7 CFR part 201 be
amended as follows:

PART 201—FEDERAL SEED ACT
REGULATIONS

1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 1592.

§201.2 [Amended]

2. Section 201.2 is amended by:

A. In the introductory text, removing
the words “§§ 201.1 through 201.159”
and adding the words “this part” in its
place.

B. In paragraph (f), removing the word
“act” and adding the word “Act” in its
place, and by removing the words
“§§201.1 through 201.159” and adding
the words “this part” in their place.

C. In paragraph (h), removing the
terms “Agrotricum—x Agrotriticum
Ciferri and Giacom.”, “Alfalfa—
Medicago sativa L.”, “Alfilaria—
Erodium cicutarium (L.) L’Her.”,
“Bahiagrass—Paspalum notatum
Fluegge”, “Barley—Hordeum vulgare
L.”, “Bean, adzuki—Vigna angularis
(Willd.) Ohwi and Ohashi”, “Bean,
field—Phaseolus vulgaris L.”, “Bean,
mung—Vigna radiata (L.) Wilczek”,
“Bentgrass, creeping—Agrostis
stolonifera L. var. palustris (Huds)
Farw.”, “Bermudagrass, giant—Cynodon
dactylon (L.) Pers. var. Aridus Harlan
and de Wet”, “Bluegrass, Nevada—Poa
secunda J.S. Presl”, “Bluestem, big—
Andropogon gerardii Vitm. var.
gerardii”, “Bluestem, yellow—
Bothriochloa ischaemum (L.) Keng”,

“Brome, meadow—Bromus
biebersteninii Roem. and Schult.”,
“Brome, smooth—Bromus inermis
Leyss.”, “Corn, field—Zea mays L.”,
“Corn, pop—Zea mays L.”, “Crambe—
Crambe abyssinica R.E. Fries”,
“Crotalaria, slenderleaf—Crotalaria
brevidens Benth. var. intermedia
(Kotschy) Polh.”, “Crotalaria, striped or
smooth—Crotalaria pallida Ait.”,
“Crownvetch—Coronilla varia L.”,
“Dichondra—Dichondra repens Forst.
and Forst. £.”, “Emmer—Triticum
dicoccon Schrank”, “Fescue, chewings—
Festuca rubra L. subsp. commutata
Gaud.”, “Fescue, hair—Festuca
tenuifolia Sibth.”, “Fescue, hard—
Festuca brevipila Tracey”, “Fescue,
sheep—Festuca ovina L. var. ovina”,
“Grama, blue—Bouteloua gracilis
(Kunth) Steud.”, “Hardinggrass—
Phalaris stenoptera Hack.”, “Hemp—
Cannabis sativa L.”, “Kudzu—Pueraria
montana (Lour.) Merr. var. Iobata
(Willd.) Maesen and S. Almeida”,
“Lentil—Lens culinaris Medik.”,
“Lespedeza, sericea or Chinese—
Lespedeza cuneata”, “Lespedeza,
striate—Kummerowia striata (Thunb.)
Schindler”, “Lovegrass, sand—Eragrostis
trichodes (Nutt.) Wood”, “Millet,
foxtail—Setaria italica (L.) P. Beauv.”,
“Millet, Japanese—Echinochloa
frumentacea Link”, “Millet, proso—
Panicum miliaceum L.”,
“Molassesgrass—Melinis minutiflora
Beauv.”, “Mustard, black—Brassica
nigra (L.) Koch”, “Mustard, India—
Brassica juncea (L.) Czernj. and Coss.”,
“Mustard, white—Sinapis alba L.”,
“Oat—Avena byzantina C. Koch, A.
sativa L., A. nuda L.”, “Oatgrass, tall—
Arrhenatherum elatius (L.) ].S. Presl and
K.B. Presl”, “Panicgrass, green—
Panicum maxicum Jacq. var.
trichoglume Robyns”, “Pea, field—
Pisum sativum L.” “Rape, annual—
Brassica napus L. var. annua Koch”,
“Rape, bird—Brassica rapa L. subsp.
rapa”, “Rape, turnip—Brassica rapa L.
subsp. silvestris (Lam.) Janchen”, “Rape,
winter—Brassica napus L. var. biennis
(Schubl. and Mart.) Reichb.”,
“Rescuegrass—Bromus catharticus
Vahl”, “Ricegrass, Indian—Oryzopsis
hymenoides (Roem. and Schult.)
Ricker”, “Rye—Secale cereale L.”, “Rye,
mountain—Secale strictum (K.B. Presl)
K.B. Presl subsp. strictum”, “Ryegrass,
Wimmera—Lolium rigidum Gaud.”,
“Sorghum-sudangrass—Sorghum X
drummondii (Steud.) Millsp. and
Chase”, “Spelt—Triticum spelta L.”,
“Sudangrass—Sorghum x drummondii
(Steud.) Millsp. and Chase”, “Timothy,
turf—Phleum bertolonii DC.”, “Trefoil,
big—Lotus uliginosus Schk.”,
“Triticale—x Triticosecale Wittm.

(Secale x Triticum)”, “Veldtgrass—
Ehrharta calycina J.E. Smith”, “Wheat,
common—Triticum aestivum L.”,
“Wheat, club—Triticum compactum
Host”, “Wheat, durum—Triticum durum
Desf.”, “Wheat, Polish—Triticum
polonicum L.”, “Wheat, poulard—
Triticum turgidum L.”, “Wheatgrass,
beardless—Pseudoroegneria spicata
(Pursh) A. Love”, “Wheatgrass,
intermediate—Elytrigia intermedia
(Host) Nevski subsp. intermedia”,
“Wheatgrass, pubescent—Elytrigia
intermedia (Host) Nevski subsp.
intermedia”, “Wheatgrass, Siberian—
Agropyron fragile (Roth) Candargy
subsp. sibiricum (Willd.) Meld.”,
“Wheatgrass, slender—Elymus
trachycaulus (Link) Shinn.”,
“Wheatgrass, streambank—Elymus
lanceolatus (Scribn. and J.G. Smith)
Gould subsp. lanceolatus.”,
“Wheatgrass, tall—Elytrigia elongata
(Host) Nevski”, “Wheatgrass, western—
Pascopyrum smithii (Rydb.) A. Love”,
and “Wildrye, basin—Leymus cinereus
(Scribn. & Merr.) A. Love”.

D. In paragraph (h), adding the terms
“Agrotricum—x Agrotriticum Cif. &
Giacom.”, “Alfalfa—Medicago sativa L.
subsp. sativa”, “Alfilaria—Erodium
cicutarium (L.) L’Hér.”, “Bahiagrass—
Paspalum notatum Fliiggé”, “Barley—
Hordeum vulgare L. subsp. vulgare”,
“Bean, adzuki—Vigna angularis (Willd.)
Ohwi & H. Ohashi var. angularis”,
“Bean, field—Phaseolus vulgaris L. var.
vulgaris”, “Bean, mung—Vigna radiata
(L.) R. Wilczek var. radiata”, “Bentgrass,
creeping—Agrostis stolonifera L.”,
“Bermudagrass, giant—Cynodon
dactylon (L.) Pers. var. aridus J.R.
Harlan & de Wet”, “Bluegrass, Nevada—
Poa secunda J. Presl”, “Bluestem, big—
Andropogon gerardii Vitman”,
“Bluestem, yellow—Bothriochloa
ischaemum (L.) Keng var. ischaemum”,
“Brome, meadow—Bromus biebersteinii
Roem. & Schult.”, “Brome, smooth—
Bromus inermis Leyss. subsp. inermis”,
“Corn, field—Zea mays L. subsp. mays”,
“Corn, pop—Zea mays L. subsp. mays”,
“Crambe—Crambe abyssinica R.E. Fr.”,
“Crotalaria, slenderleaf—Crotalaria
brevidens Benth. var. intermedia
(Kotschy) Polhill”, “Crotalaria, striped or
smooth—Crotalaria pallida Aiton”,
“Crownvetch—Securigera varia (L.)
Lassen”, “Dichondra—Dichondra repens
J.R. Forst. & G. Forst.”, “Emmer—
Triticum turgidum L. subsp. dicoccon
(Schrank) Thell.”, “Fescue, Chewing’s—
Festuca rubra L. subsp. commutata
Gaudin”, “Fescue, hair—Festuca
filiformis Pourr.”, “Fescue, hard—
Festuca trachyphylla (Hack.) Krajina”,
“Fescue, sheep—Festuca ovina L.”,
“Grama, blue—Bouteloua gracilis
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(Kunth) Griffiths”, “Hardinggrass—
Phalaris aquatica L.”, “Hemp—
Cannabis sativa L. subsp. sativa”,
“Kudzu—Pueraria montana (Lour.)
Merr. var. lobata (Willd.) Sanjappa &
Predeep”, “Lentil—Lens culinaris
Medik. subsp. culinaris”, “Lespedeza,
sericea or Chinese—Lespedeza cuneata
(Dum. Cours.) G. Don”, “Lespedeza,
striate—Kummerowia striata (Thunb.)
Schindl.”, “Lovegrass, sand—Eragrostis
trichodes (Nutt.) Alph. Wood”, “Millet,
foxtail—Setaria italica (L.) P. Beauv.
subsp. italica”, “Millet, Japanese—
Echinochloa esculenta (A. Braun) H.
Scholz”, “Millet, proso—Panicum
miliaceum L. subsp. miliaceum”,
“Molassesgrass—Melinis minutiflora P.
Beauv.”, “Mustard, black—Brassica
nigra (L.) W.D.J. Koch”, “Mustard,
India—Brassica juncea (L.) Czern. var.
juncea”, “Mustard, white—Sinapis alba
L. subsp. alba”, “Oat—Avena byzantina
K. Koch, A. sativa L., A. nuda L.”,
“Oatgrass, tall—Arrhenatherum elatius
(L.) J. Presl & C. Presl subsp. elatius”,
“Panicgrass, green—Panicum maximum
Jacq.”, “Pea, field—Pisum sativum L.
var. arvense (L.) Poir.”, “Rape, annual—
Brassica napus L. var. napus”, “Rape,
bird—aBrassica rapa L. subsp.
campestris (L.) A.R. Clapham”, “Rape,
turnip—Brassica rapa L. subsp.
campestris (L.) A.R. Clapham and
subsp. oleifera (DC.) Metzg.”, “Rape,
winter—Brassica napus L. var. napus”,
“Rescuegrass—Bromus catharticus Vahl
var. catharticus”, “Ricegrass, Indian—
Achnatherum hymenoides (Roem. &
Schult.) Barkworth”, “Rye—Secale
cereale L. subsp. cereale”, “Rye,
mountain—Secale strictum (C. Presl) C.
Presl subsp. strictum”, “Ryegrass,
Wimmera—Lolium rigidum Gaudin”,
“Sorghum-sudangrass—Sorghum x
drummondii (Steud.) Millsp. & Chase”,
“Spelt—Triticum aestivum L. subsp.
spelta (L.) Thell.”, “Sudangrass—

Sorghum x drummondii (Steud.) Millsp.

& Chase”, “Timothy, turf—Phleum
nodosum L.”, “Trefoil, big—Lotus
uliginosus Schkuhr”, “Triticale—x
Triticosecale A. Camus (Secale X
Triticum)”, “Veldtgrass—Ehrharta
calycina Sm.”, “Wheat, common—
Triticum aestivum L. subsp. aestivum”,
“Wheat, club—Triticum aestivum L.
subsp. compactum (Host) Mackey”,
“Wheat, durum—Triticum turgidum L.
subsp. durum (Desf.) Husn.”, “Wheat,
Polish—Triticum turgidum L. subsp.
polonicum (L.) Thell.”, “Wheat,
poulard—Triticum turgidum L. subsp.
turgidum”, “Wheatgrass, beardless—
Pseudoroegneria spicata (Pursh) A.
Love”, “Wheatgrass, intermediate—
Thinopyrum intermedium (Host)
Barkworth & D.R. Dewey subsp.

intermedium”, “Wheatgrass,
pubescent—Thinopyrum intermedium
(Host) Barkworth & D.R. Dewey subsp.
barbulatum (Schur) Barkworth & D.R.
Dewey”, “Wheatgrass, Siberian—
Agropyron fragile (Roth) P. Candargy”,
“Wheatgrass, slender—Elymus
trachycaulus (Link) Shinners subsp.
trachycaulus”, “Wheatgrass,
streambank—Elymus lanceolatus
(Scribn. & J.G. Sm.) Gould subsp.
riparius (Scribn. & J.G. Sm.) Barkworth”,
“Wheatgrass, tall—Thinopyrum
elongatum (Host) D.R. Dewey”,
“Wheatgrass, western—Pascopyrum
smithii (Rydb.) Barkworth & D.R.
Dewey”, and “Wildrye, basin—Leymus
cinereus (Scribn. & Merr.) A. Love”.

E. In paragraph (i), removing the
terms “Artichoke—Cynara cardunculus
L. subsp. cardunculus”, “Asparagus—
Asparagus officinalis Baker”, “Bean,
garden—Phaseolus vulgaris L.”, “Bean,
lima—Phaseolus lunatus L.”,
“Broadbean— Vicia faba L.”, “Broccoli—
Brassica oleracea L. var. botrytis L.”,
“Brussels sprouts—Brassica oleracea L.
var. gemmifera DC.”, “Cardoon—Cynara
cardunculus L. subsp. cardunculus”,
“Celeriac—Apium graveolens L. var.
rapaceum (Mill.) Gaud.”, “Chard,
Swiss—Beta vulgaris L. subsp. cicla (L.)
Koch”, “Citron—Citrullus lanatus
(Thunb.) Matsum. and Nakai var.
citroides (Bailey) Mansf.”, “Collards—
Brassica oleracea L. var. acephala DC.”,
“Corn, sweet—Zea mays L.”,
“Cornsalad—Valerianella locusta (L.)
Laterrade”, Cress, water—Rorippa
nasturtium-aquaticum (L.) Hayek”,
Dandelion—Taraxacum officinale
Wigg.”, “Endive—Cichorium endivia L.”,
“Gherkin, West India—Cucumis anguria
L.”, “Kale—Brassica oleracea L. var.
acephala DC.”, “Kale, Chinese—Brassica
oleracea L. var. alboglabra (Bailey)
Musil”, “Kale, Siberian—Brassica napus
L. var. pabularia (DC.) Reichb.”,
“Melon—Cucumis melo L.”, “Mustard,
India—Brassica juncea (L.) Czernj. and
Coss.”, “Mustard, spinach—Brassica
perviridis (Bailey) Bailey”, “Onion—
Allium cepa L.”, “Parsnip—Pastinaca
sativa L.”, “Pea—Pisum sativum L.”,
“Pumpkin—Cucurbita pepo L., C.
moschata (Duchesne) Poiret, and C.
maxima Duchesne”, “Rhubarb—Rheum
rhabarbarum L.”, “Rutabaga—Brassica
napus L. var. napobrassica (L.) Reichb.”,
“Spinach, New Zealand—Tetragonia
tetragonoides (Pall.) Ktze.”, “Squash—
Cucurbita pepo L., C. moschata
(Duchesne) Poiret, and C. maxima
Duchesne”, and “Watermelon—Citrullus
lanatus (Thunb.) Matsum. and Nakai
var. lanatus”.

F. In paragraph (i), adding the terms
“Artichoke—Cynara cardunculus L.”,
“Asparagus—Asparagus officinalis L.”,

“Bean, garden—Phaseolus vulgaris L.
var. vulgaris”, “Bean, Lima—Phaseolus
lunatus L.”, “Broadbean—Vicia faba L.
var. faba”, “Broccoli—Brassica oleracea
L. var. italica Plenck”, “Brussels
sprouts—Brassica oleracea L. var.
gemmifera Zenker”, “Cardoon—Cynara
cardunculus L.”, “Celeriac—Apium
graveolens L. var. rapaceum (Mill.)
Gaudin”, “Chard, Swiss—Beta vulgaris
L. subsp. vulgaris”, “Citron melon—
Citrullus lanatus (Thunb.) Matsum. &
Nakai var. citroides (L.H. Bailey)
Manst.”, “Collards—Brassica oleracea L.
var. viridis L.”, “Corn, sweet—Zea mays
L. subsp. mays”, “Cornsalad—
Valerianella locusta (L.) Laterr.”, “Cress,
water—Nasturtium officinale R. Br.”,
“Dandelion—Taraxacum officinale F.H.
Wigg.”, “Endive—Cichorium endivia L.
subsp. endivia”, “Gherkin, West India—
Cucumis anguria L. var. anguria”,
“Kale—Brassica oleracea L. var. viridis
L.”, “Kale, Chinese—Brassica oleracea
L. var. alboglabra (L.H. Bailey) Musil”,
“Kale, Siberian—Brassica napus L. var.
pabularia (DC.) Rchb.”, “Melon—
Cucumis melo L. subsp. melo”,
“Mustard, India—Brassica juncea (L.)
Czern.”, “Mustard, spinach—Brassica
rapa var. perviridis L.H. Bailey”,
“Onion—Allium cepa L. var. cepa”,
“Onion, bunching (see Onion, Welsh)”,
“Parsnip—Pastinaca sativa L. subsp.
sativa”, “Pea—Pisum sativum L. subsp.
sativum”, “Pumpkin—Cucurbita pepo
L., C. moschata Duchesne, and C.
maxima Duchesne”, “Radicchio (see
Chicory)”, “Rhubarb—Rheum x
hybridum Murray”, “Rutabaga—Brassica
napus L. var. napobrassica (L.) Rchb.”,
“Spinach, New Zealand—Tetragonia
tetragonoides (Pall.) Kuntze”, “Squash—
Cucurbita pepo L., C. moschata
Duchesne, and C. maxima Duchesne”,
and “Watermelon—Citrullus lanatus
(Thunb.) Matsum. & Nakai var. lanatus”.

G. In paragraph (w), removing the
words “noxious weed” and adding the
words “noxious-weeds” in their place
every time they appear.

H. In paragraph (z), removing the
word “Processing” and adding the word
“Conditioning” in its place, and
removing in the first sentence the word
“processing” and adding the word
“conditioning” in its place.

§201.16 [Amended]

3. Section 201.16, in paragraph (b), is
amended by removing the terms
“Borreria alata (Aubl.)DC.”, “Carthamus
oxyacanthus M.Bieb ”, “Digitaria
abyssinica Stapf. (=D. scalarum
(Schweinf.)”, “Ipomoea triloba L.”,
“Orobanche spp.”, “Rottboellia
cochinchinensis (Lour.) Clayton
(=R.exaltata (L.) L.f.)” and adding in
alphabetical order the terms “Carthamus
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oxyacantha M. Bieb”, “Digitaria
scalarum (Schweinfurth) Chiovenda”,
“Homeria spp.”, “oxyacantha”,
“Rottboellia cochinchinensis (Lour.)
Clayton”, “Senecio inaequidens DC.”,
“Senecio madagascariensis Poir.”,
“Solanum tampicense Dunal” and
“Spermacoce alata (Aublet) de
Candolle”.

4. Section 201.20 is revised to read as
follows:

§201.20 Germination.

The label shall show the percentage of
germination for each kind or kind and
variety or kind and type of kind and
hybrid of agricultural seed present in
excess of 5 percent or shown in the
labeling to be present in a proportion of
5 percent or less.

§201.31a [Amended]

5. Section 201.31a is amended by
adding the words “(Environmental
Protection Agency Toxicity Category I)”
after the word “substance” in paragraph
(c)(1) and after the word “substances” in
paragraph (c)(2) introductory text.

§201.41 [Amended]

6.In §201.41, paragraph (a), the word
“less” is removed and the word “fewer”
is added in its place.

7.In § 201.48, the introductory text of
paragraph (g) is amended by adding a
new second sentence to read as follows:

§201.48 Kind or variety considered pure
seed.

* * * * *

(g) * * * Seed units of smooth brome,
fairway crested wheatgrass, standard
crested wheatgrass, tall wheatgrass,
intermediate wheatgrass, pubescent
wheatgrass, western wheatgrass, fescues
(Festuca spp.), and ryegrasses (Lolium
spp.) if the caryopses are at least one-
third the length of the palea; the
caryopsis is measured from the base of
the rachilla. * * *

* * * *

8. Section 201.51 is amended by
adding paragraph (a)(9) to read as
follows:

§201.51 Inert matter.
* * * * *
(a] * * %

(9) Immature florets of smooth brome,
fairway crested wheatgrass, standard
crested wheatgrass, tall wheatgrass,
intermediate wheatgrass, pubescent
wheatgrass, western wheatgrass, fescues
(Festuca spp.), and ryegrasses (Lolium
spp.) in which the caryopses are less
than one-third the length of the palea;
the caryopsis is measured from the base
of the rachilla.

* * * * *

9. Section 201.65 is revised to read as
follows:

§201.65 Noxious-weed seeds in interstate
commerce.

Tolerances for rates of occurrence of
noxious-weed seeds shall be recognized
and shall be applied to the number of
noxious-weed seeds found by analysis
in the quantity of seed specified for
noxious-weed seed determinations in
§201.46, except as provided in
§201.16(b). Rates per pound or ounce
must be converted to the equivalent
number of seeds found in § 201.46,
Table 1, Minimum weight for noxious-
weed seed examination (grams). Some
tolerances are listed in the following
table. The number found as represented
by the label or test (Column X) will be
considered within tolerance if not more
than the corresponding numbers in
Column Y are found by analysis in the
administration of the Act. For numbers
of seed greater than those in the table,

a tolerance based on a degree of
certainty of 5 percent (P = 0.05) can be
calculated by the formula, Y = X +
1.65VX + 0.03, where X is the number
of seeds represented by the label or test
and Y is the maximum number within
tolerance.

Number represented Maximum number Number represented Maximum number Number represented Maximum number
by label or test within tolerances by label or test within tolerances by label or test within tolerances
X) (Y) X) (Y) X) (Y)
0 2 34 43 68 81
1 2 35 44 69 82
2 4 36 45 70 83
3 5 37 46 71 84
4 7 38 47 72 85
5 8 39 49 73 86
6 9 40 50 74 87
7 11 41 51 75 89
8 12 42 52 76 90
9 13 43 53 77 91
10 14 44 54 78 92
11 16 45 55 79 93
12 17 46 56 80 94
13 18 47 58 81 95
14 19 48 59 82 96
15 21 49 60 83 97
16 22 50 61 84 98
17 23 51 62 85 99
18 24 52 63 86 101
19 25 53 64 87 102
20 27 54 65 88 103
21 28 55 67 89 104
22 29 56 68 90 105
23 30 57 69 91 106
24 31 58 70 92 107
25 32 59 71 93 108
26 34 60 72 94 109
27 35 61 73 95 110
28 36 62 74 96 111
29 37 63 75 97 112
30 38 64 76 98 114
31 39 65 78 99 115
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Number represented
by label or test

Maximum number
within tolerances

Number represented
by label or test

Maximum number
within tolerances

Number represented
by label or test

Maximum number
within tolerances

) ) ) () X) ()
32 41 66 79 100 116
33 42 67 B0 | e | e

10. In § 201.74, paragraph (a) is
amended by removing the last sentence,
and paragraph (c) is amended by adding
a sentence at the end of the paragraph
to read as follows:

§201.74 Labeling of all classes of certified
seed.
* * * * *

(c) * * * The seed lot number or
other identification number, the kind,
and variety name (if certified to variety)
shall appear on the official label and/or
directly on the container in a position
to be viewed in conjunction with the

official certification label.
* * * * *

11. In § 201.75, paragraph (c), the last
sentence is revised to read as follows:

§201.75 Interagency certification.
* * * * *

(c) * * * The seed lot number or
other identification number, the kind,
and variety name (if certified to variety)
shall appear on the official label and/or
directly on the container in a position
to be viewed in conjunction with the
official certification label.

Dated: December 10, 2010.
Robert C. Keeney,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-31573 Filed 12—16—10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1185; Directorate
Identifier 2009—-NE-24—AD]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International LTS101 Series Turboshaft
Engines and LTP101 Series Turboprop
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: This supplemental NPRM
revises an earlier proposed

airworthiness directive (AD), for
Honeywell International LTS101-600A
series and LTS101-700D-2 turboshaft
engines, and LTP101-600A—1A and
LTP101-700A—-1A turboprop engines
with power turbine blades, part number
(P/N) 4-141-084-06, installed. That
proposed AD would have required
removing power turbine blades, P/N
4-141-084-06 from service, using a
drawdown schedule specified in that
proposed AD. That proposal was
prompted by reports of fatigue cracks in
the airfoil of the power turbine blade.
This action revises the proposed rule by
expanding and clarifying the
applicability to include more engine
models and power turbine blade P/Ns
that could have the unsafe condition,
and by clarifying the applicability by
specifying power turbine rotor P/Ns
instead of the blade P/Ns. The actions
specified by this proposed AD are
intended to prevent fracture of the
power turbine blade airfoil, which could
result in sudden loss of engine power
and prevent continued safe flight or safe
landing.

DATES: We must receive any comments
on this proposed AD by February 15,
2011.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

o Fax:(202)493-2251.

Contact Honeywell International Inc.,
P.O. Box 52181, Phoenix, AZ 85072—
2181; telephone (800) 601-3099 (U.S.A.)
or (602) 365—-3099 (International); or go
to: https://portal.honeywell.com/wps/
portal/aero, for a copy of the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Robert Baitoo, Aerospace Engineer, Los
Angeles Aircraft Certification Office,

FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712—4137; e-mail:
robert.baitoo@faa.gov; telephone (562)
627-5245; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2009-1185; Directorate Identifier 2009—
NE-24-AD” in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.
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Discussion

The FAA proposed to amend part 39
of the Federal Aviation Regulations (14
CFR part 39) to add an AD, applicable
to Honeywell International LTS101—
600A series and LTS101-700D-2
turboshaft engines, and LTP101-600A—
1A and LTP101-700A—1A turboprop
engines. We published the proposed AD
in the Federal Register on December 21,
2009 (74 FR 67829). That action
proposed to require removing power
turbine blades, P/N 4-141-084—06, from
service using a specific drawdown
schedule. That NPRM was prompted by
reports of fatigue cracks in the airfoil of
the power turbine blade. That condition,
if not corrected, could result in fracture
of the power turbine blade airfoil, which
could result in sudden loss of engine
power.

Since we issued that NPRM,
Honeywell International Inc. informed
us that power turbine blades, P/N 4—
141-084—-03, could also have the unsafe
condition. Those blades are used in
power turbine rotors P/Ns 4-141-290-
02 and 4-141-290-16. Based on the
information we received from
Honeywell International Inc., we also
determined that specifying the
applicability by power turbine rotors
P/N is clearer than by specifying the
blade P/N.

Comments

We provided the public the
opportunity to participate in the
development of that proposed AD. We
have considered the comments received
on the original NPRM.

Proposed AD Should Apply to Engines
on Multi-Engine Helicopters

One commenter, the National
Transportation Safety Board (NTSB)
asks us to consider adding to the
applicability of the proposed AD,
engines that also use the affected P/N
turbine rotor blade, and are installed on
multi-engine helicopters. The NTSB
states that loss of power in one of the
two engines is a safety issue.

We agree with the NTSB that the
fracture of a power turbine airfoil of an
LTS101 series turboshaft engine
installed on a twin-engine helicopter is
a safety issue. We added Honeywell
International Inc. LTS101-650B-1,
LTS101-650C-3, LTS101-650C-3A,
LTS101-750B-1, LTS101-750B-2,
LTS101-750C-1, and LTS101-850B-2
turboshaft engines that are installed on
twin-engine helicopters to the
applicability of the proposed AD. We
also added to the applicability,
paragraph (g), and Table 1 of the
proposed AD, Honeywell International

Inc. LTP101-600A—1A and LTP101—
700A—1A turboprop engines that use the
same blades.

The NTSB also requested that we
reduce the drawdown schedule for the
affected blades to remove the at risk
power turbine rotor blades sooner.

We don’t agree. Our risk assessment
for the unsafe condition doesn’t justify
accelerating the drawdown schedules.

Editorial Changes to Table 1 and Table
1 of the Proposed AD

We changed Table 1 and Table 2 in
the proposed AD to eliminate arbitrary
step changes.

Since these changes expand the scope
of the originally proposed rule, we
determined that reopening the comment
period is appropriate.

FAA’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on other Honeywell
International Inc. LTS101-600A-2, -3,
-3A, LTS101-700D-2, LTS101-650B-1,
LTS101-650C-3, LTS101-650C-3A,
LTS101-750B-1, LTS101-750B-2,
LTS101-750C-1, and LTS101-850B-2
turboshaft engines; and LTP101-600A—
1A and LTP101-700A—1A turboprop
engines of the same type design, the
proposed AD would require removing
from service, power turbine rotors, P/Ns
4-141-290-01, -02, -03, -05, —06, —11,
—12,-13, 14, or —16, using the
compliance drawdown schedule
specified in Table 1, and Table 2 of this
AD.

Costs of Compliance

We estimate that this proposed AD
would affect 240 engines installed on
aircraft of U.S. registry. We also estimate
that it would take about 30 work-hours
per engine to perform the proposed
actions, and that the average labor rate
is $85 per work-hour. Required parts
would cost about $70,000 per engine.
Based on these figures, we estimate the
total cost of the proposed AD to U.S.
operators to be $17,412,000.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. You may get a copy
of this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Honeywell International Inc. (Formerly
AlliedSignal, Textron Lycoming): Docket
No. FAA-2009-1185; Directorate
Identifier 2009-NE-24—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
February 15, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Honeywell
International LTS101-600A-2, —3, —3A,
LTS101-700D-2, LTS101-650B-1, LTS101—
650C-3, LTS101-650C-3A, LTS101-750B-1,
LTS101-750B-2, LTS101-750C~1, and
LTS101-850B-2 turboshaft engines; and
LTP101-600A—1A and LTP101-700A-1A
turboprop engines with power turbine rotor,
part number (P/N) 4-141-290-01, —02, —03,
-05, -06, -11, -12, —13, —14, or —16,
installed. These engines are installed on, but
not limited to, Eurocopter AS350 and BK117
series and Bell 222 series helicopters; and
Page Thrush, Air Tractor AT-302, and Pacific
Aero 08-600, Piaggio P166 DL3, and Riley
International R421 airplanes.
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Unsafe Condition

(d) This AD results from reports of fatigue
cracks in the airfoil of the power turbine
blade. We are issuing this AD to prevent
fracture of the power turbine blade airfoil,
which could result in sudden loss of engine
power and prevent continued safe flight or
safe landing.

Compliance

(e) You are responsible for having the
actions required by this AD performed within

the compliance times specified unless the
actions have already been done.

(f) For engines with power turbine rotors,
P/Ns 4-141-290-11, —12, —13, and —14,
marked with “ORI T41881,” on the aft hub in
the vicinity of the P/N, no further action is
required.

Removing Power Turbine Rotors From
LTS101-600A-2, -3, —-3A, and LTS101-
700D-2 Turboshaft Engines and LTP101-
600A-1A and LTP101-700A-1A Turboprop
Engines

(g) For LTS101-600A-2, -3, —3A, and
LTS101-700D-2 turboshaft engines and
LTP101-600A—1A and LTP101-700A-1A
turboprop engines, remove power turbine
rotors, P/Ns 4-141-290-01, —02, —03, —05,
—06,-11, —12, —13, —14, or —16, using the
cycles specified in Table 1 of this AD:

TABLE 1—DRAWDOWN CYCLES FOR LTS101-600A-2, —3, —3A, AND LTS101-700D—2 TURBOSHAFT ENGINES AND
LTP101-600A—1A AND LTP101-700A—1A TURBOPROP ENGINES

If power turbine rotor time on the effective date of this AD is * * *

Then remove the power turbine rotor from the engine * * *

(1) Fewer than 5,000 cycles-since-new (CSN)
(2) 5,000 to 7,899 CSN

(3) 7,900 to 9,999 CSN

(4) 10,000 or more CSN

Between 5,000 and 5,500 CSN.

Within 500 cycles-in-service (CIS) after the effective date of this AD or
before exceeding 8,000 CSN, whichever occurs first.

Within 100 CIS after the effective date of this AD or before exceeding
10,050 CSN, whichever occurs first.

Within 50 CIS after the effective date of this AD.

Removing Power Turbine Rotors From
LTS101-650B-1, -650C-3,—650C-3A,
-750B-1, -2, -750C-1, and —850B-2 Engines
(h) Remove power turbine rotors, P/Ns
4-141-290-01, -02 -03, -05, -06, —11, —12,

—13, —14, or —16, using the cycles specified
in Table 2 of this AD:

TABLE 2—DRAWDOWN CYCLES FOR LTS101-650B—-1, -650C—3,-650C—-3A, —750B—1, —2, —750C—1, AND —850B—-2

ENGINES

If power turbine rotor time on the effective date of this AD is * * *

Then remove the power turbine rotor from the engine * * *

(1) Fewer than 5,500 CSN
(2) 5,500 to 7,999 CSN

(3) 8,000 to 9,999 CSN

(4) 10,000 or more CSN

Between 5,000 and 7,200 CSN.

Within 1,700 CIS after the effective date of this AD or before exceeding
8,950 CSN, whichever occurs first.

Within 950 CIS after the effective date of this AD or before exceeding
10,400 CSN, whichever occurs first.

Within 400 CIS after the effective date of this AD.

Alternative Methods of Compliance

(i) The Manager, Los Angles Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(j) Contact Robert Baitoo, Aerospace
Engineer, Los Angeles Aircraft Certification
Office, FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712—-4137; e-mail: robert.baitoo@faa.gov;
telephone (562) 627—-5245; fax (562) 627—
5210, for more information about this AD.

(k) Honeywell International Inc. Service
Bulletins LT 101-71-00-0252 and LTS101—
71-00-0253, pertain to the subject of this AD.
Contact Honeywell International Inc., P.O.
Box 52181, Phoenix, AZ 85072—-2181;
telephone (800) 601-3099 (U.S.A.) or (602)
365-3099 (International); or go to: https://
portal.honeywell.com/wps/portal/aero, for a
copy of this service information.

Issued in Burlington, Massachusetts, on
December 13, 2010.

Thomas A. Boudreau,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-31782 Filed 12—16—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 641
RIN 1205-AB60

Senior Community Service
Employment Program; Notice of
Proposed Rulemaking, Additional
Indicator on Volunteer Work;
Correction

AGENCY: Employment and Training
Administration, Labor.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects an
expiration date cited in the Notice of
Proposed Rulemaking (NPRM) of the
Senior Community Service Employment
Program (SCSEP), Additional Indicator
on Volunteer Work that was published
on November 23, 2010. The NPRM
updates the SCSEP regulations to add an
indicator to measure the number of
exiting participants who enter volunteer
work. The relevant Office of
Management and Budget (OMB) Control
Number for SCSEP’s approved
information collection is 1205-0040.
The NPRM stated that the expiration
date for 1205-0040 was October 31,
2010. However, that date is incorrect.
The information collection is now
pending with OMB, as the Department
has requested a 3-year extension on the
expiration of the approval date for it.
Therefore 1205—-0040 remains current
on a month-by-month basis until OMB
acts on the current information
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collection extension request. For more
information on this request, see http://
www.reginfo.gov.

DATES: This correction is effective
December 17, 2010.

FOR FURTHER INFORMATION CONTACT: For
information on this correction, contact
Thomas M. Dowd, Administrator, Office
of Policy Development and Research,
Employment and Training
Administration, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Room N-5641, Washington, DC 20210.
Telephone: (202) 693—-3700 (this is not
a toll-free number). Individuals with
hearing or speech impairments may
access the telephone via TTY by calling
the toll-free Federal Information Relay
Service at 1-800—877-8339.

SUPPLEMENTARY INFORMATION:

Correction

In proposed rule FR Doc. 2010-29424
(75 FR 71514), beginning on page 71514
in the issue of November 23, 2010, make
the following correction in the
SUPPLEMENTARY INFORMATION section. On
page 71517, in the 2nd column, in the
8th line, delete the sentence: “The
approval expires October 31, 2010.”
Replace that sentence with “The
approval for 1205—0040 remains current
on a month-by-month basis until OMB
acts on the currently pending
information collection extension
request. For more information on this
request, see http://www.reginfo.gov.”

Signed in Washington, DG, this 13th day of
December 2010.

Jane Oates,

Assistant Secretary, Employment and
Training Administration, Labor.

[FR Doc. 2010-31680 Filed 12—16-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG—-149335-08; RIN 1545-BI57]

Sales-Based Royalties and Vendor
Allowances

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
capitalization and allocation of royalties
that are incurred only upon the sale of
property produced or property acquired
for resale (sales-based royalties). This
document also contains proposed
regulations on adjusting the cost of

merchandise inventory for an
allowance, discount, or price rebate
based on merchandise sales (sales-based
vendor allowances). The regulations
modify the simplified production
method and the simplified resale
method of allocating capitalized costs
between ending inventory and cost of
goods sold. The regulations affect
taxpayers that incur capitalizable sales-
based royalties and earn sales-based
vendor allowances.

DATES: Written or electronic comments
and a request for a public hearing must
be received by March 17, 2011.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-149335-08), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to: CC:PA:LPD:PR (REG-149335—
08), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-149335—
08).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
John Roman Faron, (202) 622—4930 (not
a toll-free number); concerning
submission of comments or a request for
a public hearing, Richard Hurst at
Richard.A.Hurst@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to 26 CFR part 1 relating
to the allocation under section 263A of
the Internal Revenue Code (Code) of
certain sales-based royalties. Sales-
based royalties are royalty costs that
become due only upon the sale of
property. Thus, the fact of the liability
arises, and the royalty is incurred
within the meaning of section 461, only
upon sale.

This document also contains
proposed amendments to 26 CFR part 1
relating to the determination of cost of
goods in inventory under section 471
when a taxpayer receives a sales-based
vendor allowance. Sales-based vendor
allowances are allowances, discounts, or
price rebates that a reseller receives,
earns, or otherwise becomes entitled to
based on the resale of a vendor’s
merchandise to a third party.

Capitalization and Allocation of Sales-
Based Royalties Under Section 263A

Section 263A requires taxpayers to
capitalize the direct costs and indirect

costs that are properly allocable to

(1) real or tangible personal property the
taxpayer produces, and (2) real property
or personal property described in
section 1221(a)(1) that the taxpayer
acquires for resale. Taxpayers must
allocate costs required to be capitalized
under section 263A to property
produced or acquired for resale during
the taxable year using a cost allocation
method described in the regulations. A
taxpayer generally determines whether
the cost of goods is included in cost of
goods sold or in ending inventory using
a cost flow assumption (for example,
first-in, first-out or last-in, first-out).
However, as explained later in this
preamble, a taxpayer may use a
simplified method to allocate costs
required to be capitalized under section
263A between cost of goods sold and
ending inventory.

Section 1.263A—-1(e)(3)(i) defines
indirect costs as all costs other than
direct material costs and direct labor
costs (in the case of property produced)
or acquisition costs (in the case of
property acquired for resale). Indirect
costs are properly allocable to property
produced or acquired for resale when
the costs directly benefit or are incurred
by reason of the performance of
production or resale activities.

Section 1.263A—-1(e)(3)(ii) provides a
non-exclusive list of indirect costs that
must be capitalized to the extent they
are properly allocable to property
produced or property acquired for
resale. These costs include licensing
and franchise costs incurred in securing
the contractual right to use a trademark,
corporate plan, manufacturing
procedure, special recipe, or other
similar right associated with property
produced or property acquired for
resale. Section 1.263A—1(e)(3)(ii)(U).
Thus, royalty costs, including sales-
based royalty costs, incurred in securing
the contractual right to use a trademark,
corporate plan, manufacturing
procedure, special recipe, or other
similar right associated with property
produced or property acquired for
resale, are indirect costs that are
properly allocable to the property
produced or acquired for resale to the
extent the costs directly benefit or are
incurred by reason of production or
resale activities. See, for example,
Plastic Engineering & Technical
Services, Inc. v. Commissioner, TC
Memo. 2001-324; but see Robinson
Knife Manufacturing Company, Inc. v.
Commissioner, No. 09-1496-ag, 2010
WL 986532 (2d Cir. March 19, 2010).

Section 1.263A—1(f) provides various
“facts-and-circumstances” cost
allocation methods that taxpayers may
use to allocate direct and indirect costs
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to units of property produced or
acquired for resale. The facts-and-
circumstances methods allocate costs
based on a relationship between the
costs incurred and the units of property
produced or acquired for resale.

In lieu of a facts-and-circumstances
allocation method, taxpayers may use
the simplified methods provided in
§ 1.263A-2(b) (the simplified
production method) or § 1.263A-3(d)
(the simplified resale method) to
allocate costs to eligible property
produced or eligible property acquired
for resale. The simplified methods differ
from facts-and-circumstances methods
in that they allocate a pool of
capitalizable costs (additional section
263A costs) between ending inventory
and cost of goods sold using a defined
ratio rather than allocating specific costs
to particular goods. Additional section
263A costs are defined in § 1.263A—
1(d)(3) as the costs, other than interest,
that were not capitalized under the
taxpayer’s method of accounting
immediately prior to the effective date
of section 263A, but that are required to
be capitalized under section 263A.
Under the simplified methods,
taxpayers allocate additional section
263A costs between ending inventory
and cost of goods sold using a formula
that includes all additional section
263A costs incurred during the taxable
year (including capitalizable sales-based
royalties, if any).

Section 471 Inventory Rules Related to
Sales-Based Vendor Allowances

Section 471 provides that inventories
must be taken on the basis the Secretary
prescribes as conforming to the best
accounting practice in the trade or
business and as most clearly reflecting
income.

Section 1.471-2(c) permits merchants
and manufacturers to value inventories
at either (1) cost, or (2) cost or market,
whichever is lower. Under § 1.471-3(b),
the cost of merchandise purchased by
taxpayers in general is the invoice price
less trade or other discounts.

Section 1.471-8 allows a retail
merchant to use the retail inventory
method to arrive at an approximate cost
of goods in ending inventory. This cost
is determined by multiplying the
aggregate selling prices of the goods in
ending inventory by the ratio of (1) the
cost of the goods in beginning inventory
plus the cost of goods purchased during
the year, to (2) the retail selling prices
of the goods in beginning inventory plus
the retail selling prices of inventory
purchased during the year, with proper
adjustments to the selling prices for
mark-ups and mark-downs. However,
retail selling prices are not adjusted for

temporary mark-downs. Rev. Rul. 79—
115 (1979-1 CB 185), see
§601.601(d)(2).

Explanation of Provisions

1. Capitalization and Allocation of
Sales-Based Royalties Under Section
263A

The proposed regulations clarify that
sales-based royalties, like other
royalties, may be capitalizable to
property a taxpayer produces or
acquires for resale, but also provide that
sales-based royalties required to be
capitalized are allocable only to
property that a taxpayer has sold.

In Robinson Knife, the Court of
Appeals for the Second Circuit held that
royalties for the right to use certain
trademarks in manufacturing kitchen
tools were not allocable to the property
produced because the taxpayer’s royalty
payments were calculated as a
percentage of net sales and were
incurred only on the sale of the product.
The court stated that the royalty costs
were not incurred by reason of and did
not directly benefit the performance of
production activities, and therefore
were not capitalizable under the section
263A regulations. The court reasoned
that, although the licensing agreements
may have directly benefited or been
incurred by reason of production
activities, the regulations did not
require the capitalization of the royalty
costs because the costs themselves did
not directly benefit and were not
incurred by reason of the performance
of production activities.

The proposed regulations are
consistent with the court’s conclusion
that, because of their relationship to
sales, sales-based royalties inherently
should not be capitalized to ending
inventory. Because sales-based royalties
are not incurred (within the meaning of
section 461) until a unit of property is
sold, sales-based royalties are more
directly related to units of property sold
during the taxable year than to unsold
units. Therefore, the proposed
regulations provide that capitalizable
sales-based royalties are properly
allocable to units of property produced
or acquired for resale that are sold, or
deemed sold, during the taxable year.

However, Robinson Knife
misconstrued the nature of costs
required to be capitalized. Royalties are
the costs associated with the right to use
intellectual property such as
copyrighted works or patented
inventions. If the use of those rights
directly benefits or is incurred by reason
of production activities, then the cost of
securing those rights do as well. The
fact that the amount of sales-based

royalties is determined by reference to
the number of units of property a
taxpayer sells or is calculated as a
percentage of revenue from the sale of
inventory affects when a taxpayer incurs
(within the meaning of section 461) that
amount, but does not change an
otherwise capitalizable production or
resale cost into a non-capitalizable cost.
Therefore, the proposed regulations also
clarify that an indirect cost may directly
benefit or be incurred by reason of the
performance of production or resale
activities even if the costs are incurred
only upon the sale of inventory. Sales-
based royalties, like other costs that
directly benefit or are incurred by
reason of production or resale activities,
are capitalizable licensing and franchise
costs within the meaning of § 1.263A—
1(e)(3)(i1) (V).

The proposed regulations achieve a
similar result to that in Robinson Knife,
but rather than determining that sales-
based royalty costs are inherently non-
capitalizable, the proposed regulations
provide that otherwise capitalizable
sales-based royalty costs are properly
allocable to property sold during the
taxable year.

2. Sales-Based Vendor Allowances

Under § 1.471-3(b), the cost of
merchandise a taxpayer purchases
generally is the invoice price less trade
or other discounts. A sales-based vendor
allowance is an allowance, discount, or
price rebate a taxpayer earns as a result
of selling a vendor’s merchandise,
typically at a temporarily reduced price.
The taxpayer’s right to receive the sales-
based vendor allowance depends on
actual sales of the vendor’s products.
The amount received directly relates to
the specific merchandise the taxpayer
sells and properly is treated as a
reduction in the cost of that
merchandise. Therefore, the proposed
regulations clarify that a sales-based
vendor allowance is an adjustment to
the cost of the merchandise sold or
deemed sold under the taxpayer’s cost
flow assumption.

3. Adjusting the Cost of Goods Sold and
Goods in Ending Inventory

Sales-based royalties and sales-based
vendor allowances are properly
allocable to property sold during the
taxable year. Therefore, it is
inappropriate to treat sales-based
royalties and sales-based vendor
allowances as adjustments to the cost of
goods in ending inventory. The
proposed regulations provide that sales-
based royalties and sales-based vendor
allowances are allocable to the units of
property sold or deemed sold under the
taxpayer’s cost flow assumption and are
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not included in determining the
inventory cost or value of goods on
hand at the end of the taxable year
under any inventory method.

Because the proposed regulations
expressly allocate sales-based royalties
and sales-based vendor allowances to
property that has been sold or deemed
sold, the proposed regulations revise the
simplified production and simplified
resale methods to remove costs such as
capitalizable sales-based royalties and
cost reductions such as sales-based
vendor allowances, which are properly
allocable to property that has been sold,
from the formulas used to allocate
additional section 263A costs to ending
inventory. Taxpayers must continue to
include capitalizable sales-based royalty
costs in both the numerator and
denominator of the production cost
allocation ratio under § 1.263A-1(h)(5)
for purposes of determining capitalized
mixed service costs under the simplified
service cost method.

The proposed regulations do not
modify the retail inventory method
under § 1.471-8 specifically. Section
1.471-3 and section 263A determine the
cost of purchases for purposes of the
retail inventory method, and the
proposed regulations under §§ 1.263A—
1 and 1.471-3 preclude a taxpayer from
including sales-based royalties and
sales-based vendor allowances in the
cost of goods in the fraction used to
determine the value of ending inventory
under § 1.471-8. Similarly, if the selling
price markdown in a sales-based vendor
allowance arrangement is temporary,
the retail selling price component of the
fraction is not adjusted.

Effective/Applicability Date

These regulations are proposed to
apply for taxable years ending on or
after the date the regulations are
published as final regulations in the
Federal Register.

Special Analyses

This notice of proposed rulemaking is
not a significant regulatory action as
defined in Executive Order 12866.
Therefore, a regulatory assessment is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations. Because
the regulations do not impose a
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking has
been submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments that are submitted
timely to the IRS. Comments may be
submitted electronically or via a signed
original with eight (8) copies. The IRS
and the Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying.

A public hearing will be scheduled if
requested in writing by any person that
timely submits comments. If a public
hearing is scheduled, notice of the date,
time, and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is John Roman Faron of the
Office of the Associate Chief Counsel
(Income Tax and Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.263A~1 also issued under 26
U.S.C. 263A.

Section 1.263A-2 also issued under 26
U.S.C. 263A.

Section 1.263A-3 also issued under 26
U.S.C. 263A. * * *

Section 1.471-3 also issued under 26
U.S.C.471.* * *

Par. 2. Section 1.263A—-0 is amended
by adding new entries for §§ 1.263A—
1(c)(5), 1.263A-1(k), 1.263A-1(1),
1.263A-2(b)(3)(ii)(C), 1.263A-2(e),
1.263A-2(f), 1.263A-3(d)(3)(1)(C)(3), and
1.263A-3(f) and revising the entry for
§§1.263A-1(e)(3)(ii) in the table of
contents to read as follows:

§1.263A-0 Outline of regulations under
section 263A.

* * * * *

§1.263A-1 Uniform Capitalization of
Costs.

* * * * *

* k%

(c)
(5) Costs allocable only to sold
property.

EE
* %

(ii) Types of indirect costs required to
be capitalized.

* * * * *

(k) Change in method of accounting.
(1) In general.

(2) Scope limitations.

(3) Audit protection.

(4) Section 481(a) adjustment.

(5) Time for requesting change.

(1) Effective/applicability date.
§1.263A-2 Rules Relating to Property
Produced by the Taxpayer.

(b) * *x %

(3) * *x %

(il) * * %

(C) Costs allocable only to sold
property.

(e) Change in method of accounting.
(1) In general.

(2) Scope limitations.

(3) Audit protection.

(4) Section 481(a) adjustment.

(5) Time for requesting change.

(f) Effective/applicability date.

§1.263A-3 Rules Relating to Property
Acquired for Resale.
* * * * *

(3) Costs allocable only to sold
property.

* * *

(f) Effective/applicability date.

* * * * *

Par. 3. Section 1.263A-1 is amended
by:
1. Adding a new paragraph (c)(5).

2. Revising paragraph (e)(3)(i).

3. Revising the introductory text of
paragraph (e)(3)(ii).

3. Redesignating paragraph
(€)(3)(ii)(U) as paragraph (e)(3)(ii)(U)(2)
and adding a sentence to the end of
newly-designated paragraph
(e)(3)AD(U)(2).

4. Adding a new paragraph
(e)(3)({)(U)(2).

5. Revising paragraph (1).

The additions and revisions read as
follows:

§1.263A-1 Uniform capitalization of costs.
* * * * *
(C) * x %

(5) Costs allocable only to sold
property. Any cost that is required
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under this section, §1.263A-2, or

§ 1.263A-3, to be allocated only to
property sold, or deemed to be sold
under the inventory cost flow
assumption (such as first-in, first-out,
last-in, first-out, or a specific-goods
method) the taxpayer uses to identify
the costs in ending inventory, must be
included in cost of goods sold and is not
included in determining the inventory
cost or value of goods on hand at the
end of the taxable year.

* * * * *

(e) * % %

(3) * Kk %

(i) In general. (A) Indirect costs are
defined as all costs other than direct
material costs and direct labor costs (in
the case of property produced) or
acquisition costs (in the case of property
acquired for resale). Taxpayers subject
to section 263A must capitalize all
indirect costs properly allocable to
property produced or property acquired
for resale. Indirect costs are properly
allocable to property produced or
property acquired for resale when the
costs directly benefit or are incurred by
reason of the performance of production
or resale activities. Indirect costs may
directly benefit or be incurred by reason
of the performance of production or
resale activities even if the costs are
calculated as a percentage of sales
revenue from inventory or are incurred
only upon the sale of inventory. Indirect
costs may be allocable to both
production and resale activities, as well
as to other activities that are not subject
to section 263A. Taxpayers must make
a reasonable allocation of indirect costs
between production, resale, and other
activities.

(B) Example. The following example
illustrates the provisions of this
paragraph (e)(3)(i):

Example. (i) Taxpayer A manufactures
tablecloths and other linens. A enters into a
licensing agreement with Company L under
which A may label its tablecloths with L’s
trademark if the tablecloths meet certain
specified quality standards. In exchange for
its right to use L’s trademark, the licensing
agreement requires A to pay L a royalty of $X
for each tablecloth carrying L’s trademark
that A sells. The licensing agreement does
not require A to pay L any minimum or
lump-sum royalties.

(ii) The licensing agreement provides A
with the right to use L’s intellectual property,
a trademark. The licensing agreement also
requires A to conduct its production
activities according to certain standards as a
condition of exercising that right. Thus, A’s
right to use L’s trademark under the licensing
agreement is directly related to A’s
production of tablecloths. The royalties the
licensing agreement requires A to pay for
using L’s trademark are the costs A incurs in
exchange for these rights. Therefore, although

A incurs royalty costs only when A sells a
tablecloth carrying L’s trademark, the royalty
costs directly benefit production activities
and are incurred by reason of production
activities within the meaning of paragraph
(e)(3)(i) of this section.

(ii) Types of indirect costs required to
be capitalized. The following are types
of indirect costs that must be capitalized
to the extent they are properly allocable
to property produced or property
acquired for resale:

(U) Licensing and franchise costs. (1)
* * * These costs also include fees,
payments, and royalties otherwise
described in this paragraph (e)(3)(ii)(U)
that a taxpayer incurs (within the
meaning of section 461) only upon the
sale of property produced or acquired
for resale.

(2) If a taxpayer incurs (within the
meaning of section 461) a fee, payment,
or royalty described in this paragraph
(e)(3)(ii)(U) only upon the sale of
property produced or acquired for resale
and the cost is required to be capitalized
under this paragraph (e)(3), the cost is
allocable only to the property that has
been sold or, for inventory property,
deemed to be sold under the inventory
cost flow assumption (such as first-in,
first-out; last-in, first-out; or a specific-
goods method) the taxpayer uses to
identify the costs in ending inventory.

* * * * *

(1) Effective/applicability date. (1)
Paragraphs (h)(2)(i)(D), (k), and (1) of
this section apply for taxable years
ending on or after August 2, 2005.

(2) Paragraphs (c)(5), (e)(3)(i), and
(e)(3)(ii)(U) of this section apply for
taxable years ending on or after the date
these regulations are published as final
regulations in the Federal Register.

Par. 4. Section 1.263A-2 is amended
by:
yl. Adding paragraphs (b)(3)(ii)(C) and
(b)(4)(ii)(A)(4).

2. Revising paragraph (f).

The additions and revision read as
follows:

§1.263A-2 Rules relating to property
produced by the taxpayer.

* * * * *

(b) * % %

(3) EE

(ii) * % %

(C) Costs allocable only to sold
property. Additional section 263A costs
incurred during the taxable year, as
defined in paragraph (b)(3)(ii)(A)(1) of
this section, section 471 costs incurred
during the taxable year, as defined in
paragraph (b)(3)(ii)(A)(2) of this section,
and section 471 costs remaining on
hand at year end, as defined in
paragraph (b)(3)(ii)(B) of this section, do

not include costs specifically described
in § 1.263A—-1(e)(3)(ii) or cost reductions
described in § 1.471-3(e) as properly
allocable only to property that has been
sold or, for inventory property, deemed
to be sold under the inventory cost flow
assumption (such as first-in, first-out;
last-in, first-out; or a specific-goods
method) a taxpayer uses to identify the
costs in ending inventory.

* * * * *

(4) * % %

(11) * K %

(A] * Kk x

(4) Additional section 263A costs
incurred during the test period, as
defined in paragraph (b)(4)(ii)(A)(2) of
this section and section 471 costs
incurred during the test period, as
defined in paragraph (b)(4)(ii)(A)(3) of
this section, do not include costs
specifically described in § 1.263A—
1(e)(3)(ii) or cost reductions described
in §1.471-3(e) as properly allocable
only to property that has been sold or,
for inventory property, deemed to be
sold under the inventory cost flow
assumption (such as first-in, first-out;
last-in, first-out; or a specific-goods
method) a taxpayer uses to identify the
costs in ending inventory.
* * * * *

(f) Effective/applicability date. (1)
Paragraphs (b)(2)(i)(D), (e), and (f) of this
section apply for taxable years ending
on or after August 2, 2005.

(2) Paragraphs (b)(3)(ii)(C) and
(b)(4)(ii)(A)(4) of this section apply for
taxable years ending on or after the date
these regulations are published as final
regulations in the Federal Register.

Par. 5. In § 1.263A-3, paragraphs
(d)(3)H)(C)(3), (d)(3)(H)(D)(3),
(d)(3)(1)(E)(3), and (f) are added to read

as follows:

§1.263A-3 Rules relating to property
acquired for resale.
* * * * *

(3) Costs allocable only to sold
property. Section 471 costs remaining
on hand at year end, as defined in
paragraph (d)(3)(i)(C)(2) of this section,
do not include costs that are specifically
described in § 1.263A—1(e)(3)(ii) or cost
reductions described in § 1.471-3(e) as
properly allocable only to property that
has been sold or, for inventory property,
deemed to be sold under the inventory
cost flow assumption (such as first-in,
first-out; last-in, first-out; or a specific-
goods method) a taxpayer uses to
identify the costs in ending inventory.

(D) * * %
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(3) Current year’s storage and
handling costs, beginning inventory,
and current year’s purchases, as defined
in paragraph (d)(3)(i)(D)(2) of this
section, do not include costs that are
specifically described in § 1.263A—
1(e)(3)(ii) or cost reductions described
in §1.471-3(e) as properly allocable
only to property that has been sold or,
for inventory property, deemed to be
sold under the inventory cost flow
assumption (such as first-in, first-out;
last-in, first-out; or a specific-goods
method) a taxpayer uses to identify the
costs in ending inventory.

(E) * *x %

(3) Current year’s purchasing costs
and current year’s purchases, as defined
in paragraph (d)(3)(i)(E)(2) of this
section, do not include costs that are
specifically described in § 1.263A—
1(e)(3)(ii) or cost reductions described
in §1.471-3(e) as properly allocable
only to property that has been sold or,
for inventory property, deemed to be
sold under the inventory cost flow
assumption (such as first-in, first-out;
last-in, first-out; or a specific-goods
method) a taxpayer uses to identify the
costs in ending inventory.

* * * * *

(f) Effective/applicability date.
Paragraphs (d)(3)(i)(C)(3), (d)(3)(1)(D)(3),
and (d)(3)(i)(E)(3) of this section apply
for taxable years ending on or after the
date these regulations are published as

final regulations in the Federal Register.

Par. 6. Section 1.471-3 is amended
by:

1. Adding paragraphs (e) and (g).

2. Designating the undesignated text
following paragraph (d) as paragraph (f).

The additions read as follows:

§1.471-3 Inventories at cost.
* * * * *

(e) The amount of an allowance,
discount, or price rebate a taxpayer
earns by selling specific merchandise is
a reduction in the cost (as determined
under paragraph (a), (b), or (d) of this
section) of the merchandise sold or
deemed to be sold under the inventory
cost flow assumption (such as first-in,
first-out; last-in, first-out; or a specific-
goods method) the taxpayer uses to
identify the costs in ending inventory.
This amount decreases cost of goods
sold and does not reduce the inventory
cost or value of goods on hand at the
end of the taxable year.

* * * * *

(g) Effective/applicability date.
Paragraph (f) of this section applies to
taxable years ending on or after the date

these regulations are published as final
regulations in the Federal Register.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2010-31597 Filed 12—16—10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB—2010-0003; Notice No.
112; re: Notice Nos. 105 and 107]

RIN 1513—-AB41

Proposed Establishment of the Pine
Mountain-Mayacmas Viticultural Area;
Comment Period Reopening

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking;
reopening of comment period.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau is reopening the
comment period for Notice No. 105,
which concerned a proposal to establish
an American viticultural area having the
name Pine Mountain-Mayacamas. This
reopening of the comment period
solicits comments from the public on
issues that were raised in public
comments received in response to
Notice No. 105. Three specific issues
which we seek comments on concern
the proper name for the proposed
viticultural area, the viticultural
significance of a suggested alternative
name for the viticultural area, and the
propriety of expanding the boundary of
the proposed viticultural area.

DATES: We must receive written
comments on or before February 15,
2011.

ADDRESSES: You may send comments on
this notice to one of the following
addresses:

e http://www.regulations.gov: Use the
comment form for this notice as posted
within Docket No. TTB—2010-0003 on
“Regulations.gov,” the Federal e-
rulemaking portal, to submit comments
via the Internet;

e Mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, P.O. Box 14412,
Washington, DC 20044—4412.

o Hand Delivery/Courier in Lieu of
Mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street, NW., Suite
200-E, Washington, DC 20005.

See the Public Participation section of
this notice for specific instructions and

requirements for submitting comments,
and for information on how to request
a public hearing.

You may view copies of all published
notices and all comments received
about this proposal within Docket No.
TTB-2010-0003 at http://
www.regulations.gov. A direct link to
this docket is posted on the TTB Web
site at http://www.ttb.gov/wine/wine-
rulemaking.shtml under Notice No. 105.
You also may view copies of all
published notices, all supporting
materials, and any comments we receive
about this proposal by appointment at
the TTB Information Resource Center,
1310 G Street, NW., Washington, DC
20220. Please call 202-453-2270 to
make an appointment.

FOR FURTHER INFORMATION CONTACT:
Elisabeth C. Kann, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW., Suite 200-E, Washington, DC
20220; phone 202-453-2002.

SUPPLEMENTARY INFORMATION:

Petition History

The Alcohol and Tobacco Tax and
Trade Bureau (T'TB) received a petition
from Sara Schorske of Compliance
Service of America, prepared and filed
on her own behalf and on behalf of local
wine industry members, to establish the
4,600-acre “Pine Mountain-Mayacmas”
American viticultural area in northern
California. About two-thirds of the
proposed viticultural area lies in the
extreme southern portion of Mendocino
County, with the remaining one-third
located in the extreme northern portion
of Sonoma County. The proposed Pine
Mountain-Mayacmas viticultural area is
totally within the multicounty North
Coast viticultural area (27 CFR 9.30),
and it overlaps the northernmost
portions of the established Alexander
Valley viticultural area (27 CFR 9.53)
and the Northern Sonoma viticultural
area (27 CFR 9.70).

In Notice No. 105, published in the
Federal Register (75 FR 29686) on May
27,2010, TTB described the petitioners’
rationale for the proposed establishment
of the Pine Mountain-Mayacmas
viticultural area and requested
comments on the proposal on or before
July 26, 2010.

On July 16, 2010, TTB received a
letter request from attorney Richard
Mendelson on behalf of the Napa Valley
Vintners (NVV), a wine industry trade
association. The request explained that
due to periodic scheduling of the NVV’s
committee and board of directors
meetings, the group would be unable to
meet the original July 26, 2010,
comment deadline for Notice No. 105.


http://www.ttb.gov/wine/wine-rulemaking.shtml
http://www.ttb.gov/wine/wine-rulemaking.shtml
http://www.regulations.gov
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The letter therefore requested a 45-day
extension to the comment period for
Notice No. 105 to allow the NVV to
complete and thoroughly vet its
comments on the proposed viticultural
area. In response to that request, on July
26, 2010, TTB published in the Federal
Register (75 FR 43446) Notice No. 107
to extend the comment period for Notice
No. 105 to September 9, 2010.

Comments Received

During the course of the original and
extended comment period on Notice No.
105, TTB received and posted 85
comments from 70 groups and
individuals; those comments may be
viewed at the Regulations.gov Web site
referred to under the ADDRESSES caption
in this document. Commenters included
36 industry members and 34 non-
industry individuals. Of the
commenters, 54 supported, and 16
opposed, establishment of the Pine
Mountain-Mayacmas viticultural area
with the proposed name and boundary
line. The comments in opposition to the
proposal as published raised three
issues that could warrant a change in
the regulatory text proposed in Notice
No. 105: (1) The appropriateness of the
proposed Pine Mountain-Mayacmas
name; (2) the viticultural significance of
a suggested modified name for the
proposed viticultural area; and (3) the
inclusion of additional acreage within
the boundary of the viticultural area.

With regard to the appropriateness of
the Pine Mountain-Mayacmas name,
some commenters questioned the
“Mayacmas” portion of the name
because “Mayacmas” is associated with
the four counties of Napa, Sonoma,
Lake, and Mendocino in northern
California rather than just the smaller
region within the proposed viticultural
area boundary. A number of
commenters supported use of the
“Cloverdale Peak” name instead of
“Mayacmas.” The following comments
in response to Notice No. 105 stated
opposition to the Pine Mountain-
Mayacmas name: Nos. 41, 43, 44, 45, 48,
50, 53, 55, 56, 57, 59, 60, 63, 65, 76, 78,
79, 81, and 82. Comments that
specifically supported the name change
to “Pine Mountain-Cloverdale Peak”
were as follows: Nos. 61, 62, 68, 69, 70,
71, 72,73, 74, 75,77, 80, 83, 84, and 85.

The comments supporting a
modification of the name of the
viticultural area also give rise to the
companion issue of the viticultural
significance of the modified name. The
following comments addressed the
viticultural significance of the “Pine
Mountain-Cloverdale Peak” name: Nos.
61, 62, 68, 69, 71, 75, 77, 80, and 83.

Finally, one comment, No. 68,
suggested that if “Pine Mountain-
Cloverdale Peak” is adopted as the
viticultural area name, an additional
500 acres along the northern border
should be included within the boundary
line, in order to encompass Cloverdale
Peak. Another commenter suggested in
comments 58 and 67 that an additional
40 acres along the southwest border be
included within the boundary line.

Determination To Re-Open Public
Comment Period

TTB reviewed all comments received
in response to Notice No. 105 with
reference to the original petition
materials. We believe that the comment
period for Notice No. 105, which
extended from May 27, 2010 to
September 9, 2010, was adequate to
obtain comments on our initially
proposed regulation. However, because
of the potential affect on label holders
if TTB were to adopt any of the changes
proposed in the comments themselves,
TTB has determined that it would be
appropriate in this instance to re-open
the comment period, for the specific
purpose of obtaining further public
comment on the three issues mentioned
above that affect the original proposal,
before taking any further regulatory
action on this matter.

TTB invites comments on the use of
“Cloverdale Peak” as a geographical
name in conjunction with “Pine
Mountain” to form the “Pine Mountain-
Cloverdale Peak” viticultural area name.
Furthermore, the Bureau invites
comments on the viticultural
significance of the full name “Pine
Mountain-Cloverdale Peak” and on the
viticultural significance of “Pine
Mountain-Cloverdale,” “Cloverdale
Peak,” and “Cloverdale” standing alone.
As TTB pointed out in this regard in
Notice No. 105, for a wine to be eligible
to use a viticultural area name or other
term of viticultural significance as an
appellation of origin or in a brand name,
at least 85 percent of the wine must be
derived from grapes grown within the
area represented by that name or other
term, and the wine must meet the other
conditions listed in 27 CFR 4.25(e)(3). If
the wine is not eligible to use the
viticultural area name as an appellation
of origin, and that name or other term
of viticultural significance appears in
the brand name, then the label is not in
compliance and the bottler must change
the brand name and obtain approval of
a new label. Similarly, if the viticultural
area name or other term of viticultural
significance appears in another
reference on the label in a misleading
manner, the bottler would have to
obtain approval of a new label.

Finally, TTB invites comments on
whether the boundary line should be
expanded as suggested in the comments.

Public Participation
Comments Invited

The specific purpose of this comment
solicitation is to invite comments from
interested members of the public on the
three issues described in this document
that were raised in public comments
received in response to Notice No. 105.
Please provide any available specific
information in support of your
comments. All comments previously
submitted to TTB regarding Notice No.
105 will be given full consideration, so
there is no need to resubmit such
comments.

Submitting Comments

You may submit comments on this
notice by using one of the following
three methods:

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form linked to this notice in
Docket No. TTB-2010-0003 on
“Regulations.gov,” the Federal
e-rulemaking portal, at http://
www.regulations.gov. A link to the
docket is available under Notice No. 105
on the TTB Web site at http://
www.tth.gov/wine/wine-
rulemaking.shtml. Supplemental files
may be attached to comments submitted
via Regulations.gov. For information on
how to use Regulations.gov, click on the
site’s Help or FAQ tabs.

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, P.O. Box 14412, Washington,
DC 20044—4412.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street, NW., Suite 200-E, Washington,
DC 20005.

Please submit your comments by the
closing date shown above in this notice.
Your comments must reference this
notice and Notice No. 105 and include
your name and mailing address. Your
comments also must be made in
English, be legible, and be written in
language acceptable for public
disclosure. TTB does not acknowledge
receipt of comments, and the Bureau
considers all comments as originals.

If you are commenting on behalf of an
association, business, or other entity,
your comment must include the entity’s
name as well as your name and position
title. If you comment via
Regulations.gov, please include the
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entity’s name in the “Organization”
blank of the comment form. If you
comment via postal mail, please submit
your entity’s comment on letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
that is inappropriate for public
disclosure.

Public Disclosure

On the Federal e-rulemaking portal,
Regulations.gov, TTB will post, and the
public may view, copies of all published
notices and all comments received in
response to those notices within Docket
No. TTB-2010-0003. A direct link to
that docket is available on the TTB Web
site at http://www.ttb.gov/wine/wine-
rulemaking.shtml under Notice No. 105.
You may also reach Docket No. TTB-
2010-0003 through the Regulations.gov
search page at http://
www.regulations.gov.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including e-mail addresses.
TTB may omit voluminous attachments
or material that the Bureau considers
unsuitable for posting.

You and other members of the public
may view copies of all published
notices, all related petitions, maps and
other supporting materials, and all
electronic or mailed comments TTB has
received or will receive in response to
this proposal by appointment at the TTB
Information Resource Center, 1310 G
Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- x 11-inch page. Contact the TTB
information specialist at the above
address or by telephone at 202—453—
2270 to schedule an appointment or to
request copies of comments or other
materials.

Drafting Information

Nancy Sutton and other members of
the Regulations and Rulings Division
drafted this notice.

Signed: December 10, 2010.

John J. Manfreda,

Administrator.

[FR Doc. 2010-31655 Filed 12—16—10; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DoD-2010-0S-0135]
RIN 0790-Al67

32 CFR Part 174

Revitalizing Base Closure
Communities and Addressing Impacts
of Realignment

AGENCY: Office of the Under Secretary of
Defense for Acquisition, Technology,
and Logistics, DoD.

ACTION: Proposed rule.

SUMMARY: Economic Development
Conveyances were created in
amendments to the Base Closure and
Realignment law in 1993, creating a new
tool for communities experiencing
economic dislocation from the closing
of a major employer in the community.
Congress recognized that the existing
authority under the Federal Property
and Administrative Services Act of 1949
(as amended and otherwise known as
the Real Property Act) was not
structured to deal with the unique
challenges of assisting community
economic recovery and job creation of
such large installations, many with
decaying or obsolete infrastructure and
other redevelopment challenges. Section
2715 of Public Law 111-84 changed the
authority of the Department of Defense
to convey property to a local
redevelopment authority (LRA) for
purposes of job generation on a military
installation closed or realigned under a
base closure law, known as an
Economic Development Conveyance
(EDGC). Under this revised authority, the
Department is no longer required to seek
to obtain fair market value for an EDC:
An EDC may be for consideration at or
below the estimated fair market value,
including for no consideration. The law
also now explicitly provides authority
for the Department to be flexible
regarding the form of consideration,
including the authority to accept
consideration in the form of revenue
sharing or so-called “back-end” funding.
(i.e., ”The Secretary may accept, as
consideration, a share of the revenues
that the redevelopment authority
receives from third-party buyers or
lessees from sales and long-term leases
of the conveyed property, consideration
in kind (including goods and services),
real property and improvements, or
such other consideration as the
Secretary considers appropriate.”)

The revised language also provides
that the Department’s determination of
the consideration may account for the

economic conditions of the local
affected community and the estimated
costs to redevelop the property.

This proposed regulation provides
guidance to implement recent changes
to the law and makes other
improvements that encourage expedited
property transfers for job creation that
allow for the Department to obtain a
share of the revenues obtained.

DATES: Written comments received at
the address indicated below by February
15, 2011 will be accepted.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
number and title, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Robert Hertzfeld, (703) 604-6020.
SUPPLEMENTARY INFORMATION: The
proposed rule implements these
statutory changes and is also intended
to enable the Military Departments to
expedite the EDC process. Closed
military bases represent a potential
engine of economic activity and job
creation for former host communities.
When disposing of property using this
method, the Military Departments
should use the full breadth of the EDC
authority to structure conveyances that
respond to the job creation and
redevelopment challenges of the
individual community.

The new law no longer requires the
Department to seek Fair Market Value.
Accordingly, a transfer may be made
below estimated fair market value or
without consideration if the LRA agrees
to reinvest sale or lease proceeds for not
less than seven years and to take title to
the property within a reasonable
timeframe. As such, this regulation
deletes the requirement for the
Department to obtain an appraisal of the
property as part of an EDC conveyance,
including analysis of highest and best
use, for that purpose. This regulation
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places the emphasis of EDCs on the
economic redevelopment of the former
installation. With this regulation, the
Department approaches value by
obtaining a share of the revenues
obtained from the redevelopment of the
property. Experience has shown that
estimates of fair market value for
property at closing installations,
especially those requiring substantial
future investment in redevelopment,
can vary widely due to the uncertainties
inherent in significant long-term
redevelopment projects and differences
in projected costs and revenues over a
potential 20-30 year development cycle
that may occur on many large closing
installations. Elimination of the
requirement to determine estimated fair
market value and related appraisal
requirements should expedite the
conveyance process and remove what
has been a common source of conflict
and delays between the community and
the Department. Accordingly, the
proposed rule establishes as DoD policy
a requirement that, for every EDC, the
LRA must reinvest sale or lease
proceeds for not less than seven years
and take title to the property within a
reasonable timeframe. This makes the
determination of fair market value of the
property unnecessary for purposes of
establishing EDC terms and conditions
that comply with statutory
requirements. Consequently, it also
eliminates the need to establish a
process by which the fair market value
of property to be conveyed by EDC must
be determined. However, the proposed
rule does not interfere with the ability
of the Secretary concerned to obtain and
use any information deemed
appropriate, including market analysis,
construction estimates, a real estate
proforma, and appraisals, to ensure that
decisions regarding property disposal
are properly informed. If the proposed
conveyance does not meet the
requirements for an EDG, or if the LRA
does not agree to reinvest sale or lease
proceeds for not less than seven years
and to take title to the property within
a reasonable timeframe, the Secretary
concerned may pursue a negotiated sale
to a public body at fair market value,
including a negotiated sale for economic
development purposes, under
regulations at 41 CFR Part 102—75.880,
et seq., or competitive public sale.

This regulation seeks to streamline
the process by separating the eligibility
criteria for an EDC from the criteria
guiding the negotiation of the terms and
conditions. It also makes the application
more concise and incorporates
adjustments to reflect current market
conditions and to recognize local

community investment and risk.
Finally, this proposed regulation
implements the revised EDC authority
in a manner intended to clarify and
streamline the Economic Development
Conveyance process and assist affected
communities in job generation.

Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review”

It has been certified that 32 CFR part
174 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribunal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order 12866,
as amended by Executive Order 13422.

Section 202, Pub. L. 104-4, “Unfunded
Mandates Reform Act”

It has been certified that 32 CFR part
174 does not contain a Federal mandate
that may result in the expenditure by
State, local and tribunal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
174 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
174 does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

It has been certified that 32 CFR part
174 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 174

Community development;
Government employees; Military
personnel; Surplus Government
property.

Accordingly, 32 CFR Part 174 is
proposed to be amended as follows:

PART 174—[AMENDED]

1. The authority citation for Part 174
continues to read as follows:

Authority: 10 U.S.C. 113 and 10 U.S.C.
2687 note.

2. Section 174.9 is revised to read as
follows:

§174.9 Economic development
conveyances.

(a) The Secretary concerned may
transfer real property and personal
property to the LRA for purposes of job
generation on the former installation.
Such a transfer is an Economic
Development Conveyance (EDC).

(b) An LRA is the only entity eligible
to receive property under an EDC.

(c) A completed application will be
used to decide whether the Secretary
concerned will enter into an EDC with
an LRA. An LRA may submit an EDC
application only after it adopts a
redevelopment plan. The Secretary
concerned shall establish a reasonable
time period for submission of an EDC
application after consultation with the
LRA.

(d) The application shall include:

(1) A copy of the adopted
redevelopment plan.

(2) A project narrative including the
following:

(i) A general description of the
property requested.

(ii) A description of the intended
uses.

(iii) A description of the economic
impact of closure or realignment on the
local community.

(iv) A description of the economic
condition of the community and the
prospects for redevelopment of the
property.

(v) A statement of how the EDC is
consistent with the overall
redevelopment plan.

(3) A description of how the EDC will
contribute to short- and long-term job
generation on the installation, including
the projected number and type of new
jobs it will assist in generating.

(4) A business/operational plan for
the EDC parcel, including at least the
following elements:

(i) A development timetable, phasing
schedule, and cash flow analysis.
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(ii) A market and financial feasibility
analysis describing the economic
viability of the project, including an
estimate of net proceeds over a fifteen
year period and proposed consideration
or payment to the Department of
Defense,

(iii) A cost estimate and justification
for infrastructure and other investments
needed for redevelopment of the EDC
parcel.

(iv) Local investment and proposed
financing plan for the development.

(5) A statement describing why an
EDC will more effectively enable
achievement of the job generation
objectives of the redevelopment plan
regarding the parcel requested for
conveyance than other federal real
property disposal authorities.

(6) Evidence of the LRA’s legal
authority to acquire and dispose of the
property.

(7) Evidence that the LRA has
authority to perform the actions
required of it, pursuant to the terms of
the EDC, and that the officers executing
the EDC documents on behalf of the
LRA have authority to do so.

(8) A commitment from the LRA that
the proceeds from any sale or lease of
the EDC parcel (or any portion thereof)
received by the LRA during at least the
first seven years after the date of the
initial transfer of property, except
proceeds that are used to pay
consideration to the Secretary
concerned under paragraph (h) of this
section, shall be used to support
economic redevelopment of, or related
to, the installation. In the case of phased
transfers, the Secretary concerned may
also require that this commitment apply
during at least the first seven years after
the date of every subsequent transfer of
property to the LRA. The use of
proceeds to pay for, or offset the costs
of, public investment on or related to
the installation for any of the following
purposes shall be considered a use to
support the economic redevelopment of,
or related to, the installation—

(i) Road construction;

(ii) Transportation management
facilities;

(iii) Storm and sanitary sewer
construction;

(iv) Police and fire protection
facilities and other public facilities;

(v) Utility construction;

(vi) Building rehabilitation;

(vii) Historic property preservation;

(viii) Pollution prevention equipment
or facilities;

(ix) Demolition;

(x) Disposal of hazardous materials
generated by demolition;

(xi) Landscaping, grading, and other
site or public improvements; and

(xii) Planning for or the marketing of
the development and reuse of the
installation.

(9) A commitment from the LRA to
execute the agreement for transfer of the
property and accept control of the
property within a reasonable time, as
determined by the Secretary concerned
after consultation with the LRA, after
the date of the property disposal record
of decision. The determination of
reasonable time should take account of
the ability of the Secretary concerned to
make the deed covenant, or covenant
deferral, required under 42 U.S.C.
9620(h)(3).

(e) The Secretary concerned will
review the application and, to the extent
practicable, provide a preliminary
determination within 30 days whether
the Military Department can accept the
application for negotiation of terms and
conditions, pursuant to the following
determinations:

(1) The LRA submitting the
application has been duly recognized by
the DoD Office of Economic
Adjustment;

(2) The application is complete. With
respect to the elements of the
application specified in paragraphs
(d)(6) and (d)(7) of this section, the
Secretary concerned may accept the
application for negotiation of terms and
conditions without these elements,
provided the Secretary concerned is
satisfied that the LRA has a reasonable
plan in place to provide these elements
prior to transfer of the property; and

(3) The proposed EDC will more
effectively enable achievement of the
job generation objectives of the
redevelopment plan regarding the parcel
requested than other federal real
property disposal authorities.

(f) Upon acceptance of an EDC
application, the Secretary concerned
will determine if the proposed terms
and conditions are fair and reasonable.
The Secretary concerned may propose
and negotiate any alternative terms or
conditions that the Secretary considers
necessary. The following factors will be
considered, as appropriate, in
evaluating the terms and conditions of
the proposed transfer, including price,
time of payment, and other relevant
methods of compensation to the Federal
Government.

(1) Local economic conditions and
adverse impact of closure or
realignment on the region and potential
for economic recovery through an EDC.

(2) Extent of short- and long-term job
generation.

(3) Consistency with the entire
redevelopment plan.

(4) Financial feasibility of the
development, including market analysis

and need and extent of proposed
infrastructure and other investments.

(5) Extent of state and local
investment, level of risk incurred, and
the LRA’s ability to implement the plan.
Higher risk and investment made by the
LRA should be recognized with more
favorable terms and conditions, to
encourage local investment to support
job generation.

(6) Current local and regional real
estate market conditions, including
market demand for the property.

(7) Incorporation of other Federal
agency interests and concerns,
including the applicability of, and
conflicts with, other Federal surplus
property disposal authorities.

(8) Economic benefit to the Federal
Government, including protection and
maintenance cost savings,
environmental clean-up savings and
anticipated consideration from the
transfer.

(9) Compliance with applicable
Federal, state, interstate, and local laws
and regulations.

(g) The Secretary concerned will
negotiate the terms and conditions of
each transaction with the LRA. The
Secretary concerned will have the
discretion and flexibility to enter into
agreements that specify the form of

ayment and the schedule.

(h)(1) The Secretary concerned may
accept, as consideration, any
combination of the following:

(i) Cash, including a share of the
revenues that the redevelopment
authority receives from third-party
buyers or lessees from sales and long-
term leases of the conveyed property
(i.e., a share of the revenues generated
from the redevelopment project);

(ii) Goods and services;

(iii) Real property and improvements;
or

(iv) Such other consideration as the
Secretary considers appropriate.

(2) The consideration may be paid
over time.

(3) All cash consideration for property
at a military installation where the date
of approval of closure or realignment is
before January 1, 2005, shall be
deposited in the account established
under Section 2906(a) of the Defense
Base Closure and Realignment Act of
1990 (part A of title XXIX of Pub. L.
101-510; 10 U.S.C. 2687 note). All cash
consideration for property at a military
installation where the date of approval
of closure or realignment is after January
1, 2005, shall be deposited in the
account established under Section
2906A(a) of the Defense Base Closure
and Realignment Act of 1990 (part A of
title XXIX of Pub. L. 101-510; 10 U.S.C.
2687 note).
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(4) The Secretary concerned may use
in-kind consideration received from an
LRA at any location under control of the
Secretary concerned.

(i) The LRA and the Secretary
concerned may agree on a schedule for
sale of parcels and payment
participation.

(j) Additional provisions shall be
incorporated in the conveyance
documents to protect the Department’s
interest in obtaining the agreed upon
consideration, which may include such
items as predetermined release prices,
accounting standards or other
appropriate clauses designed to ensure
payment and protect against fraudulent
transactions. Every agreement for an
EDC shall contain provisions allowing
the Secretary concerned to recoup from
the LRA such portion of the proceeds
from its sale or lease as the Secretary
concerned determines appropriate if the
LRA does not use the proceeds to
support economic redevelopment of or
related to the installation for the period
specified in paragraph (d)(8) of this
section. The Secretary concerned and an
LRA may enter into a mutually agreed
participation agreement which may
include input by the Secretary
concerned on the LRA’s disposal of EDC
parcels.

(k) The Secretary concerned may take
account of property value but is not
required to formally determine the
estimated fair market value of the
property for any EDC. The consideration
negotiated should be based on a
business plan and development pro-
forma that assumes the uses in the
redevelopment plan. The Secretary
concerned may determine the nature
and extent of any additional information
needed for purposes of negotiation. To
the extent not prohibited by law,
information used should be shared with
the LRA.

(1) After evaluating the application
based upon the criteria specified in
paragraph (f) of this section, and
negotiating terms and conditions, the
Secretary concerned shall present the
proposed EDC to the Deputy Under
Secretary of Defense (Installations and
Environment) for formal coordination
before announcing approval of the
application.

§174.10 [Removed and Reserved]
3.§174.10 is removed and reserved:

Dated: December 10, 2010.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2010-31649 Filed 12—16—10; 8:45 am]
BILLING CODE 5001-06-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0876; FRL-9240-4]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Permits for Construction and
Major Modification of Major Stationary
Sources of Air Pollution for the
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve

a State Implementation Plan (SIP)
revision submitted by the West Virginia
Department of Environmental Protection
on July 20, 2009. This revision will
establish nitrogen oxides (NOx) as a
precursor to ozone, add the Federally
equivalent provisions to the rules for the
Prevention of Significant Deterioration
(PSD) as they pertain to “reasonable
possibility” and delete certain references
to pollution control projects (PCPs) and
clean units (CUs) to make the West
Virginia PSD program consistent with
the Federal PSD regulations. This action
is being taken under the Clean Air Act
(CAA).

DATES: Written comments must be
received on or before January 18, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0876 by one of the
following methods:

A. http://www.regulations.gov. Follow
the online instructions for submitting
comments.

B. E-mail: mccauley.sharon@epa.gov.
C. Mail: EPA-R03-OAR-2009-0876,
Kathleen Cox, Associate Director, Office

of Permits & Air Toxics, Mailcode
3AP10, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009—
0876. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street, SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Sharon McCauley, (215) 814-3376, or by
e-mail at mccauley.sharon@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On July 20, 2009, the State of West
Virginia submitted a revision to its State
Implementation Plan (SIP) to replace the
current SIP-approved version of
45CSR14, entitled, Permits for
Construction and Major Modification of
Major Stationary Sources of Air
Pollution for the Prevention of
Significant Deterioration.
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I. Background

This SIP revision proposes to replace,
in its entirety, the SIP version of
45CSR14, as approved by EPA on
December 4, 2006 (71 FR 64470), with
West Virginia’s current version of this
rule. West Virginia 45 CSR14 governs
the permitting for the construction of
new major stationary sources and the
significant modification of existing
major stationary sources of air
pollutants in areas designated
attainment or non-classifiable for the
National Ambient Air Quality Standards
(NAAQS). This regulatory revision was
made effective as a legislative rule by
the State of West Virginia on June 1,
2009.

II. Summary of SIP Revision

West Virginia’s rule 45CSR14
establishes a pre-construction permit
program consistent with Title I of the
CAA and the implementing regulations
at 40 CFR 51.166 “Prevention of
Significant Deterioration of Air Quality.”
West Virginia rule 45CSR14 also
ensures that the West Virginia SIP
provides for the attainment and
maintenance of the National Ambient
Air Quality Standards (NAAQS) in
accordance with Section 110(a)(2)(C) of
the CAA which requires States to have
a permitting program for regulation of
the construction and modification of
sources as required by Part C of Title I
of the CAA to assure NAAQS are
achieved.

On November 29, 2005, NOx were
established as precursors to the criteria
pollutant ozone and became regulated
under 40 CFR 51.166 and 40 CFR 52.21
(70 FR 71612). The new version of
45CSR14 establishes NOx as a precursor
to ozone to satisfy these requirements.

The new version of 45CSR14 also
deletes references to pollution control
projects (PCPs) and clean units (CUs) to
make the West Virginia’s regulation
consistent with the Federal PSD
regulations.

The provisions of the State’s rule at
45CSR14.19.8 now include the
recordkeeping and reporting
requirements for sources that elect to
use the actual-to-projected actual
emission test and where there is a
“reasonable possibility” that a project
may result in a significant net emissions
increase. In our previous approval of
45CSR14, dated December 4, 2006 (71
FR 64470), at the request of West
Virginia, we took no action on the
provisions of 45CSR14.19.8 pertaining
to the recordkeeping and reporting
requirements for sources that elect to
use the actual-to-projected actual
emission test and where there is a

“reasonable possibility” that a project
may result in a significant net emissions
increase. We are now proposing to
approve 45CSR14.19.8 as a revision to
the West Virginia SIP because the
necessary regulatory corrections have
been made.

We are proposing approval of West
Virginia’s July 20, 2009 SIP revision
because we believe that the
amendments to West Virginia’s PSD
permit program at 45CSR14 as described
herein meet the minimum requirements
of 40 CFR 51.166 and the CAA. Aside
from the changes described herein, no
other changes to the West Virginia SIP’s
PSD program as approved by EPA on
December 4, 2006 (71 FR 64470) would
result from this revision to replace the
version of 45CSR14 in the West Virginia
SIP.

III. Proposed Action

We are proposing to approve the West
Virginia SIP’s July 20, 2009 SIP revision
to replace 45CSR14 in its entirety. We
are soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule to
approve replacing the current SIP-
approved version of West Virginia rule
45CSR14 in its entirety with an updated
version to satisfy the CAA’s
requirements for the Prevention of
Significant Deterioration does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 7, 2010.
Shawn M. Garvin,
Regional Administrator, Region III.
[FR Doc. 2010-31796 Filed 12—16-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0285; FRL-9239-9]

Availability of Additional Information
for the Proposed Rulemaking for
Colorado’s Attainment Demonstration
for the 1997 8-Hour Ozone Standard
and Related Revisions

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Notice of data availability. submit an electronic comment, EPA (vi) NAAQS means or refers to
; recommends that you include your National Ambient Air Quality
SUMMARY: This do'cument announces the  jame and other contact information in Standards.
availability of’rev1s¢.3d modeling that the body of your comment and with any (vii) NODA means or refers to Notice
relates to EPA’s notice of proposed disk or CD-ROM you submit. If EPA of Data Availability.

rulemaking for Colorado’s Attainment
Demonstration for the 1997 8-hour
Ozone Standard for the Denver Metro
Area/North Front Range (DMA/NFR)
nonattainment area and Related
Revisions. The results of the modeling
and the modeling files have been placed
in the docket for this rulemaking. EPA
is providing an opportunity to comment
on the revised modeling.

DATES: Comments must be received on
or before January 18, 2011.

ADDRESSES: Submit your comments
identified by Docket ID Regulation
Number EPA-R08-OAR-2010-0285 by
one of the following methods:

e Mail: Callie Videtich, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Callie Videtich,
Director, Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

e E-mail: komp.mark@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2010-
0285. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you

cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mark Komp, Air Program, 1595
Wynkoop Street, Mailcode: 8P-AR,
Denver, Colorado 80202—-1129, (303)
312-6022, komp.mark@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. General Information
II. Notice of Data Availability

Definitions

For the purpose of this document, the
following definitions apply:

(i) Act or CAA means or refers to the
Clean Air Act, unless the context
indicates otherwise.

(ii) EPA, we, us or our means or refers
to the United States Environmental
Protection Agency.

(iii) SIP means or refers to State
Implementation Plan.

(iv) ppb means parts per billion of
ozone in air.

(v) State or Colorado means the State
of Colorado, unless the context indicates
otherwise.

1. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

II. Notice of Data Availability

On June 18, 2009, Colorado submitted
revisions to the Colorado SIP for the
1997 8-hour ozone NAAQS for the
DMA/NFR nonattainment area. The
revisions included a modeled
attainment demonstration using
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photochemical grid modeling that the
State conducted in 2008.
(Photochemical grid modeling is used to
project future 8-hour ozone Design
Values for comparison to the 85.0 ppb
ozone NAAQS.) On July 21, 2010, we
proposed to act on the State’s revisions
and as part of that action, proposed to
approve Colorado’s attainment
demonstration and certain other aspects
of the revisions, and proposed to
disapprove other aspects of the
revisions. For further information on
Colorado’s submittal and our proposed
action, please consult the Federal
Register (July 21, 2010; 75 FR 42346).

On October 7, 2010, Colorado
submitted revised photochemical
modeling results to us for the DMA/NFR
ozone SIP. Colorado re-ran the
photochemical model because in
September 2010 the State discovered
that errors had been made in specifying
the location of certain point sources in
the 2008 modeling. Latitude/longitude
locations for some point sources in the
original modeling effort were
mistakenly derived using the degree-
minute-second coordinate system rather
than the correct decimal degree
coordinate system. As a result, some
point source locations were displaced in
the grid-coordinate system used by the
model. Thus, Colorado re-ran the model
with the correct coordinates to
determine whether the errors made in
locating some point sources affected the
reliability of the model results.

The projected Design Values for 2010
resulting from the revised modeling
remain below the 85.0 ppb ozone
NAAQS. For the SIP’s 2010 base case,
the revised modeling’s maximum
projected 8-hour ozone Design Values
are found at the Rocky Flats North and
Fort Collins West monitoring sites—84.7
ppb ozone at both locations in 2010.
This is 0.2 ppb lower than the State’s
2008 modeling projected using incorrect
point source locations. Because it
produced slightly lower values at the
monitoring sites with maximum Design
Values, the revised modeling supports
the conclusions that EPA proposed
regarding the 2008 modeling.

With this Notice of Data Availability,
we are providing an opportunity for the
public to comment on Colorado’s
October 2010 revised modeling,
including comments on how it may
affect EPA’s proposed determinations as
reflected in our July 21, 2010 proposal.
We are not re-opening the comment
period on the material that was before
the Agency at the time of the July 21,
2010 proposal.

Colorado’s October 2010 revised
modeling is reflected in the following

two documents, which we have added
to the rulemaking docket:

1. Final 2010 Ozone Attainment
Demonstration Modeling for the Denver 8-
Hour Ozone State Implementation Plan.
Docket Number: EPA-R08—-OAR-2010-0285—
0025.

2. MEMORANDUM, October 7, 2010:
ENVIRON: Denver Final 2010 Ozone
Attainment Demonstration Modeling using
Correct Point Source Locations. Docket
Number: EPA-R08—-OAR-2010-0285-0043.

We will take final action based on our
notice of proposed rulemaking that was
published in the Federal Register on
July 21, 2010 (75 FR 42346), the
comments we received on that proposal,
Colorado’s October 2010 revised
modeling, and any comments we
receive in response to this NODA.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by Reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 10, 2010.
Carol Rushin,
Deputy Regional Administrator, Region 8.
[FR Doc. 2010-31738 Filed 12—16-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[EPA-R03-OAR-2010-0859; FRL-9240-3]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants;
Commonwealth of Virginia; Control of
Emissions From Existing Hospital/
Medical/Infectious Waste Incinerator
(HMIWI) Units, Negative Declaration
and Withdrawal of EPA Plan Approval

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
Commonwealth of Virginia’s negative
declaration and request for EPA
withdrawal of its section 111(d)/129
plan (the plan) approval for HMIWI
units. Submittal of a negative
declaration or State plan revision is a
requirement of the Clean Air Act (CAA).
In the Final Rules section of this
Federal Register, EPA is approving the
Commonwealth of Virginia’s negative
declaration and request for EPA
withdrawal of its plan approval for

HMIWTI units. A detailed rationale for
the approval is set forth in the direct
final rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by January 18, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2010-0859 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: E-mail:
wilkie.walter@epa.gov.

C. Mail: EPA-R03-OAR-2010-0859,
Walter K. Wilkie, Associate Director, Air
Protection, Division, Office of Air
Monitoring and Analysis, Mailcode
3AP40, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2010-
0859 EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
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the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State agency
submittals are available at the Virginia
Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale, P.E., at (215) 814—
2190, or by e-mail at
topsale.jim@epa.gov. Please note that
while questions may be posed via phone
and e-mail, formal comments must be
submitted in writing, as indicated in the
ADDRESSES section of this document.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: December 2, 2010.
W.C. Early,

Acting Regional Administrator, EPA Region
ur.

[FR Doc. 2010-31740 Filed 12-16-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE TREASURY

48 CFR Chapter 10

RIN 1505-AC04

Department of the Treasury
Acquisition Regulation

AGENCY: Office of the Procurement
Executive, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of the
Treasury is proposing to amend the
Department of the Treasury Acquisition
Regulation (DTAR) to: update, revise, or
remove, as applicable, outdated text and
references; add new text to maintain
consistency with the Federal
Acquisition Regulation (FAR);
incorporate Treasury-specific policy
associated with current FAR
requirements; reflect the Treasury’s
organization and delegation of
authorities; and make minor editorial
changes.

DATES: Comment due date: February 15,
2011.

ADDRESSES: Treasury invites comments
on the topics addressed in this proposed
rule. Comments may be submitted to
Treasury by any of the following
methods: by submitting electronic
comments through the federal
government e-rulemaking portal, http://
www.regulations.gov, by e-mail to
fernando.tonolete@do.treas.gov mailto:,
by fax to (202) 622—-2273, or by sending
paper comments to Department of the
Treasury, Office of the Procurement
Executive, Attn: Fernando Tonolete,
1500 Pennsylvania Avenue, NW., Met.
Square Room 6B517, Washington, DC
20220.

In general, Treasury will post all
comments to www.regulations.gov
without change, including any business
or personal information provided, such
as names, addresses, e-mail addresses,
or telephone numbers. Treasury will
also make such comments available for
public inspection and copying in
Treasury’s Library, Room 1428,
Department of the Treasury, 1500
Pennsylvania Avenue, NW.,
Washington, DC 20220, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect
comments by telephoning (202) 622—
0990. All comments, including
attachments and other supporting
materials received are part of the public
record and subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

FOR FURTHER INFORMATION CONTACT:
Fernando Tonolete, Procurement
Analyst, Office of the Procurement
Executive, at (202) 622—6416.
SUPPLEMENTARY INFORMATION:

A. Background

The Department of the Treasury is in
the process of reviewing and updating
all of its acquisition policies. As part of
this policy review, the Office of the
Procurement Executive (OPE) is
updating and using as point of reference

the Department of the Treasury
Acquisition Regulation (DTAR) 2002
Edition, first published on June 14,
2002, and currently posted at:http://
www.access.gpo.gov/nara/cfr/. Only
regulatory guidance is being published
for public comment. Once adopted as a
final rule, the DTAR will be maintained
separately and combined with
Department of the Treasury Acquisition
Procedures (DTAP) for expediency of
use by Treasury staff. The DTAR and
combined DTAR/DTAP will be posted
at: http://www.treasury.gov/about/
organizational-structure/offices/Mgt/
Pages/ProcurementPolicy-
Regulations.aspx.

B. This Proposed Rule

The following describes Treasury’s
proposed changes to 48 CFR Chapter 10:

Subpart 1001.3 AGENCY
ACQUISITION REGULATIONS was
added to restate the policy that the
DTAR applies throughout the
Department of the Treasury except for
the US Mint, and that OPE is
responsible for the DTAR’s evaluation,
review and issuance.

Subpart 1001.4 DEVIATIONS FROM
THE FAR was added, stating that the
Senior Procurement Executive (SPE) is
authorized to approve individual
contract and class deviations from the
FAR and DTAR.

Subpart 1001.6 CAREER
DEVELOPMENT, CONTRACTING
AUTHORITY AND RESPONSIBILITIES
was added to link by reference and
insert in this subpart DTAR 1052.201-
70 on Contracting Officer’s Technical
Representative (COTR) appointment and
authority, with the requirement that
substantially the same clause be
included in all solicitations and
contracts.

Editorial and clarification changes
were made to section 1001.104 to make
it easier for contractors, offerors and
Treasury contracting staff to read and
use.

Sections 1001.301, 1001.304,
1001.403, 1001.404, 1002.70, 1052.201—
70, and 1052.219-73 supplement the
FAR by providing paragraph specific
designations, delegations of authority
within Treasury and/or changed names
of offices due to reorganization.

Under Part 1002 DEFINITIONS OF
WORDS AND PHRASES definitions
were added for:

e All Bureaus and their corresponding
acronyms
e Contracting Activity
e Head of Contracting Activity (HCA)
e Head of the Agency
Full definitions were likewise added
for the following abbreviations:
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e BCPO contractors, offerors and Treasury development, modernization or

e COTR contracting staff to read and use. enhancement (DME) efforts. Projects

e HCA Furthermore, these provisions, except with DME must be managed using an

e OPE for 1019.811-3, are being consolidated Earned Value Management System

e OSDBU into a single new section 1019.202-70. (EVMS) that is compliant with the

e SPE In subdivision 1019.202—70(d), the American National Standards Institute/
Part 1003 IMPROPER BUSINESS reference limiting the program to prime  Engineering Industrial Alliance (ANSI/

PRACTICES AND PERSONAL contractors is being changed to EIA) Standard 748 (current version).

CONFLICTS OF INTEREST was
removed because its applicability is
deemed closer to internal Treasury
policy and procedure, as opposed to one
having an impact on external
contracting activity. It has been
relocated to the companion Department
of the Treasury Acquisition Procedures
(DTAP).

Part 1004 ADMINISTRATIVE
MATTERS was removed because the
requirement concerning contract
employees meeting the investigative
requirements of the Treasury Security
Manual to access classified information
is no longer within the DTAR’s purview.

Part 1005 PUBLICIZING
CONTRACT ACTIONS was removed
because the OFPP and SBA pilot
program on Acquisition of Services from
Small Business has lapsed and has not
been extended.

Part 1009 CONTRACTOR
QUALIFICATIONS was added to link
and insert in this subpart DTAR
1052.210.70 on Contractor Publicity,
with the requirement that substantially
the same clause be included in all
solicitations and contracts.

31 U.S.C. 333(a) prohibits the use of
Treasury names, abbreviations, or
symbols, in connection with, or as a part
of, any advertisement, solicitation,
business activity, or product, in a
manner that may imply endorsement by
Treasury. Substantially the same clause
at DTAR 1052.210-70 on Contractor
Publicity must be inserted in all
solicitations and contracts.

Part 1011 DESCRIBING AGENCY
NEEDS was removed because the
stipulation that BCPOs can act on behalf
of the Head of the Agency in requiring
offerors to make the required
demonstrations of market acceptance is
outdated and/or no longer applies.

Part 1016 TYPES OF CONTRACTS
was added to specify that Bureaus must
appoint a Task and Delivery
Ombudsman to review complaints from
contractors, and in the absence of such
a designation, the Bureau Competition
Advocate will serve in that capacity.

Editorial and clarification changes
were made to sections 1019.202—-70—4,
1019.202-70-5, 1019.202-70-8,
1019.202-70-9, 1019.202—-70-10,
1019.202-70-11, 1019.202—-70—
12,1019.202-70-14, 1019.202-70-16,
1019.811-3 to make it easier for

“contractors.”

In subdivision 1019.202—70(e), the
title limiting the program to prime
contractors is being changed to apply to
any “contractor.” In addition, this
subdivision authorizes incentives in
negotiated contract actions. Incentives
of up to 5% may apply to non-price
factors and, if used, must be included in
the solicitation indicating that this
adjustment may occur. SBA regulations
allow for the development of incentives
as a tool for increasing the number of
participating mentoring firms.

Subdivision 1019.202-70(h) is being
revised to comply with the FAR by
adding two additional firm types
qualifying as protégés—owned or
controlled by a veteran or a qualified
8(a) concern.

Subsection 1019.705—4, paragraph
(a)(1) is being removed, since Treasury
Directive P 76—01B no longer applies.

Subsection 1028.307—1 requires
contractors to submit plans for buying
group insurance to the Contracting
Officer; and the internal procedure to
obtain advice from Legal Counsel was
removed.

As of January 6, 2007, the General
Services Board of Contract Appeals
(GSBCA) was replaced by the Civilian
Board of Contract Appeals (CBCA) as
the authorized representative of the
Secretary of the Treasury for appeals
involving contract disputes. Section
1033.201 is being revised to reflect this
change.

Part 1034 MAJOR SYSTEM
ACQUISITION was added to
incorporate the concept of Earned Value
Management (EVM). This part consists
of multiple pages of detailed text with
a full explanation of the core EVM
concept which encompasses the
following subject areas:

e EVM Policy

ANSI/EIA Standard-748 criteria
Acquisition Strategy

Integrated Baseline Reviews
Relevant Solicitation Provisions and
Contract Clauses

Sections 1034.001, 1034.004,
1034.201, 1034.202, 1034.203
1052.234-2, 1052.234-3, 1052.234—4,
1052.234-70, 1052.234—71, and
1052.234-72 contain EVM requirements
to include informational text, provisions
and clauses to be inserted in
solicitations and awards with

Treasury has established two types of
EVM reporting: “Full” EVM reporting—
32 ANSI/EIA criteria, and “Core” EVM
Reporting—10 ANSI criteria that are a
subset of ANSI/EIA 748, which apply to
dollar thresholds described in Section
1034.201.

Part 1036 CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS
was added to provide authorization for
bureaus to utilize either or both of the
short processes described at FAR
36.602-5 for selecting firms for
Construction and Architect-Engineer
Services contracts that are not expected
to exceed the simplified acquisition
threshold.

Subsection 1036.602—5, Treasury
authorizes the option of using either
short selection process for AE contracts
not exceeding the simplified acquisition
threshold.

Part 1042 CONTRACT
ADMINISTRATION AND AUDIT
SERVICES was added to provide text
references to contract administration
and audit procedures codified in FAR
42.1503 under the authority of 41 U.S.C.
418b.

Editorial and clarification changes
were made to sections 1052.201.570
1052.219-72, and 1052.219-73 to make
it easier for contractors, offerors and
Treasury contracting staff to read and
use.

Section 1052.210-70 CONTRACTOR
PUBLICITY was added to address the
need for the Contracting Officer’s
explicit written consent prior to a
contractor using equipment or services
provided under the contract for news
releases or commercial advertising.

Clause 1052.219-75, MENTOR
REQUIREMENTS AND EVALUATION
is being added to evaluate mentor
protégé accomplishments or withdrawal
under the agreements; provide
notification requirements for
withdrawing from program; and provide
a notice of the availability of a bonus
incentive not to exceed 5% of the
relative importance of non-price factors.

Clauses 1052.234-2, 1052.234-3,
1052.234—4, 1052.234.70, 1052.234-71
and 1052.234-72 collectively refer to
the EVM concept and were added to
explain various stages of the Earned
Value Management system.
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C. Procedural Matters

Executive Order 12866

This proposed rule is not a significant
regulatory action under Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993.

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601, et seq., applies to this
proposed rule. It is hereby certified that
the changes included in this rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act

The revisions are not considered
substantive; revisions only update and
reorganize existing coverage. Further,
the revisions to the Mentor-Protégé
program, although having some
economic impact on participating small
entities, are not expected to affect a
substantial number of small entities.
The program is designed for mentoring
firms to provide developmental
assistance to protégés in the areas of
management, personnel, organization,
technical capability, financial strength,
and training/certifications. As a result,
the approximately 44 participating
small entities may experience short-
term gains including an increase in the
areas of revenue, number of contract
awards, personnel, technical
capabilities, and business relationships.
Long-term, program participation
should provide increased access to
prime or subcontractor opportunities at
the Treasury. Subsequently, this
program serves to improve the
Department of the Treasury’s small
business goal attainment. The U.S.
Department of the Treasury invites
comments from small businesses to
examine the impact proposed on such
entities.

Paperwork Reduction Act

The information collections contained
in this proposed rule have been
previously approved by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501, et seq.) and assigned OMB control
numbers 1505—-0081; 1505-0080; and
1505—-0107. Under the Paperwork
Reduction Act, an agency may not
conduct or sponsor and a person is not
required to respond to a collection of
information unless it displays a valid
OMB control number.

List of Subjects in 48 CFR Part 10

Government procurement.

Dated: November 30, 2010.
Thomas A. Sharpe, Jr.,
Senior Procurement Executive, Office of the
Procurement Executive.

Accordingly, the Department of the
Treasury proposes to revise 48 CFR
Chapter 10 in its entirety, to read as
follows:

CHAPTER 10—DEPARTMENT OF THE
TREASURY

Subchapter A—General

PART 1001—DEPARTMENT OF THE
TREASURY ACQUISITION
REGULATION (DTAR) SYSTEM

Part

1001 Department of the Treasury
Acquisition Regulation (DTAR) System

1002 Definitions of Words and Terms

Subchapter B—Acquisition Planning
1009 Contractor Qualifications

Subchapter C—Contracting Methods and
Contract Types

1016 Types of Contracts

Subchapter D—Socioeconomic Programs
1019 Small Business Programs

Subchapter E—General Contracting
Requirements

1028 Bonds and Insurance
1032 Contract Financing
1033 Protests, Disputes, and Appeals

Subchapter F—Special Categories of
Contracting
1034 Major System Acquisition

1036 Construction and Architect-Engineer
Contracts

Subchapter G—Contract Management
1048 Value Engineering

Subchapter H—Clauses and Forms

1052 Solicitation Provisions and Contract
Clauses

Subchapter A—General

PART 1001—DEPARTMENT OF THE
TREASURY ACQUISITION
REGULATION (DTAR) SYSTEM

Subpart 1001.1—Purpose, Authority,
Issuance

Sec.

1001.101 Purpose.

1001.104 Applicability.

1001.105 Issuance.

1001.105-1 Publication and code
arrangement.

1001.105-2 Arrangement of regulations.

1001.105-3 Copies.

1001.106 OMB Approval under the
Paperwork Reduction Act.

Subpart 1001.3—Agency Acquisition
Regulations

1001.301 Policy.
1001.304 Agency control and compliance
procedures.

Subpart 1001.4—Deviations From the FAR

1001.403 Individual Deviations.
1001.404 Class Deviations.

Subpart 1001.6—Career Development,
Contracting Authority and Responsibilities

1001.670 Contract clause.
Authority: 41 U.S.C. 418b.

Subpart 1001.1—Purpose, Authority,
Issuance

1001.101 Purpose.

This subpart establishes Chapter 10,
the Department of the Treasury
Acquisition Regulation (DTAR), within
Title 48 of the Federal Acquisition
Regulation (FAR) System. The DTAR
contains policies and procedures that
supplement FAR coverage and directly
affect the contractual relationship
between the Department of the Treasury
and its business partners (e.g.,
prospective offerors/bidders and
contractors). When FAR coverage is
adequate, there will be no
corresponding DTAR coverage.

1001.104 Applicability.

The DTAR applies to all acquisitions
of supplies and services, which obligate
appropriated funds. For acquisitions
made from non-appropriated funds, the
Senior Procurement Executive will
determine the rules and procedures that
will apply. The DTAR does not apply to
the acquisitions of the U.S. Mint.

1001.105 Issuance.

1001.105-1
arrangement.
The DTAR and its subsequent changes
will be published in the Federal
Register and codified in the Code of
Federal Regulations (CFR). The DTAR
will be issued as 48 CFR Chapter 10.

Publication and code

1001.105-2 Arrangement of regulations.

(a) References and citations. The
DTAR is divided into the same parts,
subparts, sections, subsections, and
paragraphs as the FAR except that 10 or
100 will precede the DTAR citation so
that there are four numbers to the left
of the first decimal. Reference to DTAR
material must be made in a manner
similar to that prescribed by FAR 1.105—
2(c).

1001.105-3 Copies.

Copies of the DTAR in Federal
Register or CFR form may be purchased
from the Superintendent of Documents,
Government Printing Office (GPO),
Washington, DC 20402.

1001.106 OMB Approval under the
Paperwork Reduction Act.

OMB has assigned the following
control numbers that must appear on
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the upper right corner of the face page
of each solicitation, contract,
modification, and order: OMB Control
No. 1505-0081 (Offeror submissions),
OMB Control No. 1505-0080
(Contractor submissions), OMB Control
No. 1505-0107 (Protests). OMB
regulations and OMB’s approval and
assignment of control numbers are
conditioned upon Treasury bureaus not
requiring more than three copies
(including the original) of any document
of information. OMB has granted a
waiver to permit the Department to
require up to eight copies of proposal
packages, including proprietary data, for
solicitations, provided that contractors
who submit only an original and two
copies will not be placed at a
disadvantage.

Subpart 1001.3—Agency Acquisition
Regulations

1001.301 Policy.

(a)(1) The DTAR (48 CFR Chapter 10)
is issued for Treasury implementation
in accordance with the authority cited
in FAR 1.301(b). The DTAR
supplements the Federal Acquisition
Regulation by establishing uniform
policies for all acquisition activities
throughout the Department of the
Treasury, except for the United States
Mint.

1001.304 Agency control and compliance
procedures.

(a) The DTAR is under the direct
oversight and control of Treasury’s
Office of the Procurement Executive
(OPE), which is responsible for the
evaluation, review, and issuance of all
Department-wide acquisition
regulations and guidance.

Subpart 1001.4—Deviations from the
FAR

1001.403 Individual deviations.

The SPE is authorized to approve
individual contract FAR and DTAR
deviations.

1001.404 Class deviations.

(a) The SPE is authorized to approve
class FAR and DTAR deviations.

Subpart 1001.6—Career Development,
Contracting Authority and
Responsibilities

1001.670 Contract clause.

Contracting Officers must insert a
clause substantially similar to the clause
in section 1052.201-70, Contracting
Officer’s Technical Representative
(COTR) Appointment and Authority, in
all solicitations and contracts.
Exceptions to the requirement for

inclusion of the COTR clause and the
appointment of a COTR may be made at
the discretion of the BCPO.

PART 1002—DEFINITIONS OF WORDS
AND TERMS

Sec.

Subpart 1002.1—Definitions

1002.101 Definitions.
1002.70 Abbreviations.

Authority: 41 U.S.C. 418b.

Subpart 1002.1—Definitions

1002.101 Definitions.

Bureau means any one of the
following Treasury organizations:

(1) Alcohol and Tobacco Tax and
Trade Bureau (TTB);

(2) Bureau of Engraving & Printing
(BEP);

(3) Bureau of Public Debt (BPD);

(4) Departmental Offices (DO);

(5) Financial Crimes Enforcement
Network (FinCEN);

(6) Financial Management Service
(FMS);

(7) Inspector General (OIG);

(8) Internal Revenue Service (IRS);

(9) Office of the Comptroller of the
Currency (OCC);

(10) Office of Thrift Supervision
(OTS);

(11) Special Inspector General for the
Troubled Asset Relief Program
(SIGTARP);

(12) Treasury Inspector General for
Tax Administration (TIGTA); or

(13) U.S. Mint.

Bureau Chief Procurement Officer
(BCPO) means the senior acquisition
person at each headquarters office or
bureau. Within the Internal Revenue
Service, this may be the Director,
Procurement or the Deputy Director,
Procurement.

Contracting Activity means an
organization within a bureau or the
Departmental Offices, having delegated
acquisition authority.

Head of Contracting Activity (HCA)
means the Senior Procurement
Executive for Departmental Offices, the
Deputy Commissioner for Operations
Support for the Internal Revenue
Service, and the heads of each bureau,
as listed in section 1.b.(1) of Department
of the Treasury Directive 12—11.

Head of the Agency means the
Assistant Secretary for Management and
Chief Financial Officer as designated by
Treasury Order 101-30.

Legal Counsel means the Treasury or
bureau office providing legal services to
the contracting activity.

Senior Procurement Executive (SPE)
for the Department of the Treasury is the
Director, Office of the Procurement
Executive.

1002.70 Abbreviations.

BCPO Bureau Chief Procurement Officer

COTR Contracting Officer’s Technical
Representative

HCA Head of the Contracting Activity

OPE Office of the Procurement Executive

OSDBU  Office of Small and Disadvantaged
Business Utilization

SPE Senior Procurement Executive

Subchapter B—Acquisition Planning

PART 1009—CONTRACTOR
QUALIFICATIONS

Subpart 1009.2—Qualifications
Requirements

Sec.
1009.204-70 Contractor Publicity.

Authority: 41 U.S.C. 418b.

Subpart 1009.2—Qualifications
Requirements

1009.204-70 Contractor Publicity.

31 U.S.C. 333(a) prohibits the use of
Treasury names, abbreviations, or
symbols, in connection with, or as a part
of, any advertisement, solicitation,
business activity, or product, in a
manner that may imply endorsement by
Treasury. Bureaus shall insert a clause
substantially the same as 1052.210-70
Contractor Publicity in all solicitations
and contracts.

Subchapter C—Contracting Methods and
Contract Types

PART 1016—TYPES OF CONTRACTS

Subpart 1016.5—Indefinite-Delivery
Contracts

Sec.
1016.505 Ordering.

Authority: 41 U.S.C. 418b.

Subpart 1016.5—Indefinite-Delivery
Contracts

1016.505 Ordering.

(b)(6) Bureaus shall designate a Task
and Delivery Ombudsman in
accordance with bureau procedures. In
the absence of a designation, the Bureau
Competition Advocate will serve in that
capacity.

Subchapter D—Socioeconomic Programs

PART 1019—SMALL BUSINESS
PROGRAMS

Subpart 1019.2—Policies

Sec.

1019.202 Specific policies.

1019.202-70 Treasury’s Mentor-Protégé
Program.

Subpart 1019.7—The Small Business
Subcontracting Program.

1019.705 Responsibilities of the Contracting
Officer Under the Subcontracting
Assistant Program.
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1019.705—-4 Reviewing the Subcontracting
Plan.

Subpart 1019.8—Contracting With the Small
Business Administration (The 8(a) Program)

1019.811 Preparing the contracts.
1019.811-3 Contract clauses.

Authority: 41 U.S.C. 418b.

Subpart 1019.2—Policies
1019.202 Specific policies.

1019.202-70 The Treasury Mentor Protégé
Program.

(a) [Reserved]

(b) [Reserved]

(c) Non-affiliation. For purposes of
the Small Business Act, a protégé firm
may not be considered an affiliate of a
mentor firm solely on the basis that the
protégé firm is receiving developmental
assistance referred to in paragraph (m)
of this section, from such mentor firm
under the Mentor-Protégé Program.

(d) General policy. (1) Eligible
contractors, not included on the “List of
Parties Excluded from Federal
Procurement and Nonprocurement
Programs,” that are approved as mentors
will enter into agreements with eligible
protégés. Mentors provide appropriate
developmental assistance to enhance
the capabilities of protégés to perform as
contractors or subcontractors.

(2) A firm’s status as a protégé under
a Treasury contract shall not have an
effect on the firm’s eligibility to seek
other contracts or subcontracts.

(e) Incentives for contractor
participation. (1) Under the Small
Business Act, 15 U.S.C. 637(d)(4)(E),
Treasury is authorized to provide
appropriate incentives in negotiated
contractual actions to encourage
subcontracting opportunities consistent
with the efficient and economical
performance of the contract. Proposed
mentor-protégé efforts will be
considered during the evaluation of
such negotiated, competitive offers.
Contracting Officers may provide, as an
incentive, a bonus score, not to exceed
5% of the relative importance assigned
to the non-price factors. If this incentive
is used, the Contracting Officer shall
include language in the solicitation
indicating that this adjustment may
occur.

(2) Before awarding a contract that
requires a subcontracting plan, the
existence of a mentor-protégé
arrangement, and performance (if any)
under such an existing arrangement,
will be considered by the Contracting
Officer in:

(i) Evaluating the quality of a
proposed subcontracting plan under
FAR 19.705-4; and

(ii) Evaluating the contractor
compliance with the subcontracting
plans submitted in previous contracts as
a factor in determining contractor
responsibility under FAR 19.705—
5(a)(1).

(3) The Office of Small and
Disadvantaged Business Utilization
(OSDBU) Mentoring Award is a non-
monetary award that will be presented
(annually on a fiscal year basis or as
often as is appropriate) to the mentoring
firm providing the most effective
developmental support of a protégé. The
Mentor-Protégé Program Manager will
recommend an award winner to the
Director, OSDBU.

(f) [Reserved]

(g) Mentor firms. A mentor firm may
be either a large or small business,
eligible for award of a Government
contract that can provide developmental
assistance to enhance the capabilities of
protégés to perform as subcontractors.
Mentors will be encouraged to enter into
arrangements with protégés in addition
to firms with whom they have
established business relationships.

(h) Protégé firms. (1) For selection as
a protégé, a firm must be:

(i) A small business, women-owned
small business, small disadvantaged
business, small business owned and
controlled by veteran or service disabled
veteran, or qualified HUBZone small
business, or a qualified 8(a) concern;

(ii) Qualified as a small business
under the NAICS code for the services
or supplies to be provided by the
protégé under its subcontract to the
mentor; and

(iii) Eligible for award of Government
contracts.

(2) Except small disadvantaged
businesses and qualified HUBZone
small business firms, a protégé firm may
self-certify to a mentor firm that it meets
the requirements set forth in paragraph
(h)(1) of this section. Mentors may rely
in good faith on written representations
by potential protégés that they meet the
specified eligibility requirements. In
paragraph (h)(1)(i) of this section, small
disadvantaged business, or qualified
HUBZone small business status
eligibility and documentation
requirements are determined according
to FAR 19.304 and 19.1303,
respectively.

(3) Protégés may not have multiple
mentors unless approved, in writing, by
the Director, OSDBU. Protégés
participating in other agency mentor
protégé programs in addition to the
Treasury Mentor-Protégé Program
should maintain a system for preparing
separate reports of mentoring activity
for each agency’s program.

(i) Selection of protégé firms. (1)
Mentor firms will be solely responsible
for selecting protégé firms. The mentor
is encouraged to identify and select the
types of protégé firms listed in
1019.202-70(h). Mentor firms may have
multiple protégés.

(2) The selection of protégé firms by
mentor firms may not be protested. Any
question regarding the size or eligibility
status of an entity selected by a mentor
to be a protégé must be referred solely
to Treasury’s OSDBU for resolution.
Treasury, at its discretion, may seek an
advisory opinion from the Small
Business Administration (SBA).

(j) Application process for mentor
firms to participate in the program. (1)
Firms interested in becoming a mentor
firm may apply in writing to Treasury’s
OSDBU. The application will be
evaluated based upon the description of
the nature and extent of technical and
managerial support proposed as well as
the extent of other developmental
assistance in the form of equity
investment, loans, joint-venture support
and traditional subcontracting support.

(k) OSDBU review and approval
process of agreement. (1) OSDBU will
review the information specified in
1019.202-70(1). The OSDBU review will
be completed no later than 30 calendar
days after receipt.

(2) Upon completion of the review,
the mentor may implement the
developmental assistance program.

(3) An approved agreement will be
incorporated into the mentor firm’s
contract(s) with Treasury.

(4) If OSDBU disapproves the
agreement, the mentor may provide
additional information for
reconsideration. Upon finding
deficiencies that OSDBU considers
correctable, OSDBU will notify the
mentor and provide a list of defects.
Any additional information or
corrections requested will be provided
within 30 calendar days. The review of
any supplemental material will be
completed within 30 calendar days after
receipt by OSDBU. When submission of
additional data is required during a
proposal evaluation for a new contract
award, shorter timeframes for
submission, review and re-evaluation
for approval may be authorized by
OSDBU.

(5) The agreement defines the
relationship between the mentor and
protégé firms only. The agreement itself
does not create any privity of contract
between the mentor or protégé and
Treasury.

(1) Agreement contents. The contents
of the agreement will contain:

(1) Names and addresses of mentor
and protégé firms and a point of contact
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within both firms who will oversee the
agreement;

(2) Procedures for the mentor firm to
notify the protégé firm, OSDBU and the
Contracting Officer, in writing, at least
30 days in advance of the mentor firm’s
intent to voluntarily withdraw from the
Mentor-Protégé Program;

(3) Procedures for a protégé firm to
notify the mentor firm in writing at least
30 days in advance of the protégé firm’s
intent to voluntarily terminate the
mentor-protégé agreement. The mentor
must notify OSDBU and the Contracting
Officer immediately upon receipt of
such notice from the protégé;

(4) Each proposed mentor-protégé
relationship must include information
on the mentor’s ability to provide
developmental assistance to the protégé
and how that assistance will potentially
increase contracting and subcontracting
opportunities for the protégé firm;

(5) A description of the type of
developmental program that will be
provided by the mentor firm to the
protégé firm, to include a description of
the potential subcontract work, and a
schedule for providing assistance and
criteria for evaluation of the protégés’
developmental success;

(6) A listing of the types and dollar
amounts of subcontracts that may be
awarded to the protégé firm;

(7) Program participation term;

(8) Termination procedures;

(9) Plan for accomplishing work
should the agreement be terminated;
and

(10) Other terms and conditions, as
appropriate.

(m) Developmental assistance. The
forms of developmental assistance a

mentor can provide to a protégé include:

(1) Management guidance relating to
financial management, organizational
management, overall business
management/planning, business
development, and technical assistance.

(2) Loans;

(3) Rent-free use of facilities and/or
equipment;

(4) Property;

(5) Temporary assignment of
personnel to protégé for purpose of
training; and

(6) Any other types of mutually
beneficial assistance.

(n) Obligation. (1) Mentor or protégé
firms may voluntarily withdraw from
the Mentor-Protégé Program. However,
such withdrawal shall not excuse the
contractor from compliance with
contract requirements.

(2) At the conclusion of each year in
the Mentor-Protégé Program, the
contractor and protégé must formally
brief the Department of the Treasury
team regarding program

accomplishments as they pertain to the
approved agreement. Individual
briefings may be conducted, at the
request of either party. Treasury will
consider the following:

(i) Specific actions taken by the
mentor, during the evaluation period, to
increase the participation of protégés as
suppliers to the Federal government and
to commercial entities;

(ii) Specific actions taken by the
mentor, during the evaluation period, to
develop the technical and corporate
administrative expertise of a protégé as
defined in the agreement;

(iii) To what extent the protégé has
met the developmental objectives in the
agreement; and

(iv) To what extent the mentor firm’s
participation in the Mentor-Protégé
Program resulted in the protégé
receiving contract(s) and subcontract(s)
from private firms and agencies other
than the Department of the Treasury.

(v) Mentor and protégé firms must
submit an evaluation to OSDBU at the
conclusion of the mutually agreed upon
program period, the conclusion of the
contract, or the voluntary withdrawal by
either party from the Mentor-Protégé
Program, whichever comes first.

(o) [Reserved]

(p) Solicitation provisions and
contract clauses (1) Insert the provision
at 1052.219-73, Department of the
Treasury Mentor-Protégé Program, in all
unrestricted solicitations exceeding
$500,000 ($1,000,000 for construction)
that offer subcontracting possibilities.

(2) Insert the clause at 1052.219-75,
Mentor Requirements and Evaluation, in
contracts where the contractor is a
participant in the Treasury Mentor-
Protégé Program.

Subpart 1019.8—Contracting With the
Small Business Administration (The
8(A) Program)

1019.811 Preparing the contracts.

1019.811-3 Contract clauses.

(d)(3) Insert the clause at 1052.219—
18, Notification of Competition Limited
to Eligible 8(a) Concerns—Alternate III
(Deviation), for paragraph (c) of FAR
52.219-18, Notification of Competition
Limited to Eligible 8(a) Concerns, in all
solicitations and contracts that exceed
$100,000 and are processed under
1019.8.

(f) Insert the clause at 1052.219-72,
Section 8(a) Direct Awards, in
solicitations and contracts that exceed
$100,000 and are processed under
1019.8 for paragraph (c) of FAR 52.219-
11, Special 8(a) Contract Conditions;
FAR 52.219-12, Special 8(a)
Subcontract Conditions; and FAR
52.219-17, Section 8(a) Award.

Subchapter E—General Contracting
Requirements

PART 1028—BONDS AND INSURANCE
Subpart 1028.3—Insurance

Sec.

1028.307 Insurance under cost-
reimbursement contracts.

1028.307—1 Group insurance plans.

1028.310 Contract clause for work on a
Government installation.

1028.310-70 Contract clause.

1028.311 Solicitation provision and
contract clause on liability insurance
under cost-reimbursement contracts.

1028.311-2 Agency solicitation provisions
and contract clauses.

Authority: 41 U.S.C. 418b.

Subpart 1028.3—Insurance

1028.307 Insurance under cost-
reimbursement contracts.

1028.307-1

(a) Plans shall be submitted to the CO.
(b) [Reserved]

Group insurance plans.

1028.310 Contract clause for work on a
Government installation.

1028.310-70 Contract clause.

(a) Insert a clause substantially similar
to 1052.228-70, “Insurance
Requirements,” in all solicitations and
contracts that contain the clause at FAR
52.228-5.

1028.311 Solicitation provision and
contract clause on liability insurance under
cost-reimbursement contracts.

1028.311-2 Agency solicitation provisions
and contract clauses.

Insert a clause substantially similar to
1052.228-70, “Insurance Requirements,”
in all solicitations and contracts that
contain the clause at FAR 52.228-7.

PART 1032—CONTRACT FINANCING
Subpart 1032.1—Non-Commercial ltem
Purchase Financing

Sec.

1032.113 Customary contract financing.

Subpart 1032.2—Commercial ltem Purchase
Financing

1032.202 General.
1032.202-1 Policy.

Authority: 41 U.S.C. 418b.

Subpart 1032.1—Non-Commercial ltem
Purchase Financing

1032.113 Customary contract financing.

The specified arrangements are
considered customary within Treasury.
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Subpart 1032.2—Commercial ltem
Purchase Financing

1032.202 General.

1032.202-1 Policy.

(b)(2) Commercial interim payments
and commercial advance payments may
also be made when the contract price is
at or below the simplified acquisition
threshold.

PART 1033—PROTESTS, DISPUTES,
AND APPEALS

Subpart 1033.2—Disputes and Appeals

Sec.
1033.201 Definitions.

Authority: 41 U.S.C. 418b.

Subpart 1033.2—Disputes and Appeals

1033.201 Definitions.

Agency Board of Contract Appeals
means the Civilian Board of Contract
Appeals (CBCA). The CBCA is the
authorized representative of the
Secretary of the Treasury in hearing,
considering, and determining all
appeals of decisions of Contracting
Officers filed by contractors pursuant to
FAR Subpart 33.2. Appeals are governed
by the Rules of Procedure of the CBCA.

Subchapter F—Special Categories of
Contracting

PART 1034—MAJOR SYSTEM
ACQUISITION

Subpart 34.0—General
Sec.

1034.001 Definitions.
1034.004 Acquisition strategy.

Subpart 34.2—Earned Value Management

System

1034.201 Policy.

1034.202 Integrated Baseline Reviews.

1034.203 Solicitation provisions and
contract clauses.

Authority: 41 U.S.C. 418b.

Subpart 34.0—General

1034.001 Definitions.

Core Earned Value Management is a
process for ensuring that the
contractor’s self-validated earned value
management system is capable of
producing earned value management
data and meets, at a minimum, the
following core ANSI/EIA Standard-748
criteria:

(1) (ANSI #1) Define the authorized
work elements for the program. A work
breakdown structure (WBS), tailored for
effective internal management control,
is commonly used in this process.

(2) (ANSI #2) Identify the program
organizational structure including the
major subcontractors responsible for

accomplishing the authorized work, and
define the organizational elements in
which work will be planned and
controlled.

(3) (ANSI #3) Provide for the
integration of the company’s planning,
scheduling, budgeting, work
authorization, and cost accumulation
processes with each other, and as
appropriate, the program WBS and the

rogram organizational structure.

(4) (ANSI #6) Schedule the authorized
work in a manner that describes the
sequence of work and identifies
significant task interdependencies
required to meet the needs of the
program.

(5) (ANSI #7) Identify physical
products, milestones, technical
performance goals, or other indicators
that will be used to measure progress.

(6) (ANSI #8) Establish and maintain
a time-phased budget baseline, at the
control account level, against which
program performance can be measured.
Initial budgets established for
performance measurement will be based
on either internal management goals or
the external customer negotiated target
cost including estimates for authorized
but vaguely defined work. Budget for
far-term efforts may be held in higher-
level accounts until an appropriate time
for allocation at the control account
level. On government contracts, if an
over-target baseline is used for
performance measurement reporting
purposes, prior notification must be
provided to the customer.

(7) (ANSI #16) Record direct costs in
a manner consistent with the budgets in
a formal system controlled by the
general books of account.

(8) (ANSI #22) At least on a monthly
basis, generate the following
information at the control account and
other levels as necessary for
management control using actual cost
data from, or reconcilable with, the
accounting system:

(i) Comparison of the amount of
planned budget and the amount of
budget earned for work accomplished.
This comparison provides the schedule
variance.

(ii) Comparison of the amount of the
budget earned and the actual (applied
where appropriate) direct costs for the
same work. This comparison provides
the cost variance.

(9) (ANSI #27) Develop revised
estimates of cost at completion based on
performance to date, commitment
values for material, and estimates of
future conditions. Compare this
information with the performance
measurement baseline to identify
variances at completion important to
management and any applicable

customer reporting requirements,
including statements of funding
requirements.

(10) (ANSI #28) Incorporate
authorized changes in a timely manner,
recording the effects of such changes in
budgets and schedules. In the directed
effort prior to negotiation of a change,
base such revisions on the amount
estimated and budgeted to the program
organizations.

Development, Modernization,
Enhancement (DME) is the portion of an
IT investment/project which deals with
developing and implementing new or
enhanced technology in support of an
agency’s mission.

Major acquisitions for development
are defined as contracts, awarded in
support of one or more Major IT
investments with DME activities, which
meet the contract threshold for fully
applying FAR 34.2 procedures.

Performance-based acquisition
management means a documented,
systematic process for program
management, which includes
integration of program scope, schedule
and cost objectives, establishment of a
baseline plan for accomplishment of
program objectives, and use of earned
value techniques for performance
measurement during execution of the
program. A performance-based
acquisition (as defined in FAR 37.101)
or an acquisition with a defined quality
assurance plan that includes
performance standards/measures should
be the basis for monitoring the
contractor.

1034.004 Acquisition strategy.

(a) A program manager’s acquisition
strategy written at the system or
investment level in accordance with
FAR 7.103(e) shall include at a
minimum:

(1) The relationship of each
individual acquisition (Contract,
Delivery Order, Task Order, or
Interagency Agreement) to the overall
investment requirements and
management structure;

(2) What work is being performed in-
house (by government personnel) versus
contracted out for the investment;

(3) A description of the effort, by
acquisition, and the plans to include
required clauses in the acquisitions;

(4) A timetable of major acquisition
award and administration activities,
including plans for contract transitions;

(5) An investment/system
surveillance plan;

(6) Financial and human resource
requirements to manage the acquisition
processes through the investment
lifecycle;
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(7) Consideration of optimal contract
types, including considerations of
performance based approaches, small
business utilization, Section 508, etc.;
and

(8) Assurances that the acquisition
strategy section and supporting
acquisition plans will maximize
competition, including enabling
downstream competition through
avoidance of vendor “lock in”.

(b) The acquisition strategy shall be
approved by a chartered
interdisciplinary acquisition team that
includes a representative of the
procurement organization designated in
accordance with bureau procedures.

Subpart 34.2—Earned Value
Management System

1034.201 Policy.

(a) An Earned Value Management
System (EVMS) is required for major
acquisitions for development/
modernization/enhancement (DME) in
accordance with OMB Circular A—11.
This includes prototypes and tests to
select the most cost effective alternative
during the Planning Phase, the work
during the Acquisition Phase, and any
developmental, modification or upgrade
work done during the Operational/
Steady State Phase. EVMS is to be
applied to contractor efforts regardless
of contract type. The Contracting Officer

shall procure the Contractor-developed
component(s) of major project(s) that
have been vetted through the Treasury
governance process and the acquisition
has been identified by the program
manager as requiring the Contractor’s
use of an EVMS. In addition to major
acquisitions for development, the
Department of the Treasury may also
require the Contractor’s use of an EVMS
for other acquisitions. The following
thresholds apply to DME costs at the
Contract Line Item Number (CLIN) level
for performance-based acquisitions and
to DME costs at the acquisition level
(Contract, Task Order, or IAG) for non-
performance-based contracts:

Reporting re- Aopli

Contract, task order, uirements pplicable Level of ; Level of EVMS surveillance

IAG, or CLIN value fgr IT invest- A(I;\lrﬁle/rliE;A va:%evig?]igon/ IBR required (contractor)

ments P

>850M e Full ... 32 | CFA™ Acceptance .. | YES ....cccocvveveenienienns CFA Surveillance unless another inter-
Between $20M and Full ..o 32 | Contractor Self-Vali- | YeS ....ccccevvivriiveinnne ested party alternative is requested by

$50 M. dation. the Bureau and approved by the

Treasury CIO.
< $20M ..o, Core ..o 10 | Contractor Self-Vali- | Independent Base- | Treasury/Bureau Surveillance.*
dation. line Validation IBR
(Core).

*In accordance with Bureau Annual Surveillance Strategy.
1CFA—Cognizant Federal Agency (See FAR 42.003).

For the purpose of this Subpart, CLIN
may be interpreted as a single Contract
Line Item Number, Contract Line Item
Number with Sub-CLINs, or Multiple
Contract Line Item Numbers included in
a single DME effort. Do not break down
any DME effort below the aggregation of
the requirement to avoid use of the
actual threshold prescriptions.

(b) Acquisition Planning. All written
acquisition plans shall include the
following:

(1) A determination from the
requirements official as to whether the
program is a major acquisition as
defined under OMB Circular A-11 and
FAR Part 34;

(2) If so, whether the program is
required to include EVM and if the
Contractor is required to use an EVMS;

(3) If so, whether the program official
is EVM trained and qualified or has
support from someone who is EVM
trained and certified; and

(4) Whether a Full Integrated Baseline
Review (IBR) will be completed within
90 days when the acquisition DME
value is $20 Million or more, or a Core
Integrated Baseline Review when the
acquisition DME value is less than $20
Million.

(c) Solicitations and Awards. Unless a
waiver has been granted (See Paragraph
(e), below), all solicitations and awards
for major investments with DME valued

at $20 Million or more require EVMS
from the Contractor and its
Subcontractor as follows:

(1) FAR Clause 52.234—4, Earned
Value Management System; and, as
appropriate, 1052.234—4, Earned Value
Management System Alternate I (See
1034.203 below), must contain a
requirement that the Contractor and its
subcontractors have:

(i) AN EVMS that has been
determined as meeting the Full criteria
of ANSI/EIA Standard-748 compliance
(valued at $20 Million or more);

(i) An EVMS that has been
determined as meeting the Core criteria
of ANSI/EIA Standard-748 compliance
(valued at below $20 Million, See 5.
DTAR Special Solicitation Provisions
and Contract Clauses, 1052.234—2 and
1052.234-3); or

(iii) That the Contractor deliver a plan
to provide EVM data that meets the
standard.

(2) Provide for the completion of an
IBR, or, as appropriate, for subcontracts
with DME less than $20 million, an IBR
(Core) that meets the Government
standard, and r provide periodic
reporting of the EVM data.

(3) All EVM determinations as set
forth in paragraphs 3(c)(i)(A) and (B),
above, shall be documented in the pre-
award and contract files, as appropriate.

(d) Program Management. For those
acquisitions to which EVM applies, the
program manager (PM)/(COTR) shall:

(1) Ensure that EVM requirements are
included in the acquisition Statement of
Obijectives (SOO), Performance Work
Statement (PWS), or Statement of Work
(SOW);

(2) Determine whether the
Contractor’s EVMS (and that of its
subcontractors) is ANSI/EIA Standard
748 compliant, or determine whether
the Contractor’s plan to provide EVM
data meets the required standard; and

(3) Validate and approve the IBR/IBR
(Core) and the subsequently issued EVM
reports. These program management
requirements shall be included in the
Contracting Officer’s written
appointment letter to the COTR.

(e) Waivers. In accordance with
Bureau policy, a waiver(s) to the
guidance described within the
Department of the Treasury Earned
Value Management Guide (Treasury
EVM Guide) may be granted by the
Departmental Treasury CIO based on
Bureau documented and Bureau CIO
approved requests. Examples of waiver
justifications may include, but are not
limited to:

(1) Urgency of work to be performed;

(2) Limited duration of work to be
performed;
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(3) Cost of adding EVMS requirement
to a contract versus benefit achieved;

(4) Percentage of DME costs vis-a-vis
the life cycle investment costs; and

(5) Level of risk.

1034.202 Integrated Baseline Reviews.

(a) When an EVMS is required, and
depending on the DME CLIN value
threshold, the Government will conduct
a Full IBR or a Core IBR.

(b) The purpose of the Full IBR and
the Core IBR is to verify the technical
content and the realism of the related
performance budgets, resources, and
schedules. It should provide a mutual
understanding of the inherent risks in
offerors’/contractors’ performance plans
and the underlying management control
systems, and it should formulate a plan
to handle these risks.

(c) Both the IBR and the IBR (Core) are
joint assessments by the offeror or
Contractor, and the Government, of
the—

(1) Ability of the project’s technical
plan to achieve the objectives of the
scope of work;

(2) Adequacy of the time allocated for
performing the defined tasks to
successfully achieve the project
schedule objectives;

(3) Ability of the Performance
Measurement Baseline (PMB) to
successfully execute the project and
attain cost objectives, recognizing the
relationship between budget resources,
funding, schedule, and scope of work;

(4) Availability of personnel,
facilities, and equipment when
required, to perform the defined tasks
needed to execute the program
successfully; and

(5) The degree to which the
management process provides effective
and integrated technical/schedule/cost
planning and baseline control.

(d) An IBR/IBR (Core) may be held
either pre- or post-award; however, the
post-award IBR/IBR (Core) must be
completed within 90 days after award,
or the Contracting Officer shall obtain a
copy of the Program Manager’s written
review of the requirement and
assessment of the IBR/IBR (Core) timing
based on the risk associated with the
acquisition. While a post-award IBR is
preferred, a pre-award IBR will be
acceptable. Note: The IBR (Core) may be
included within the Quality Assurance
Surveillance Plan (QASP).

(e) The solicitation and award shall
include the process and schedule for
EVMS validation as meeting the ANSI/
EIA 748 through EVMS Compliance
Recognition documents or a Compliance
Evaluation Review where a compliance
document does not exist, and periodic
systems surveillance.

1034.203 Solicitation provisions and
contract clauses.

(a) For major investment acquisitions
that included a DME effort value of
greater than $50 Million, the
Contracting Officer shall follow the
requirements provided at FAR Subpart
34.203.

(b) For major investment acquisitions
that include a DME effort with a value
between $20-$50 Million:

(1) The Contracting Officer shall
insert the FAR provision at FAR 52.234—
2, Notice of Earned Value Management
System—Pre-Award IBR, with the
clause at 1052.234-2, Notice of Earned
Value System—Pre-Award Alternate I in
solicitations and awards that require the
contractor to use an EVMS and for
which the Government requires an IBR
prior to award.

(2) The Contracting Officer shall
insert the FAR provision at FAR 52.234—
3, Notice of Earned Value Management
System—Post-Award IBR, with
1052.234-3, Notice of Earned Value
System—Post-Award Alternate I in
solicitations and awards that require the
contractor to use and Earned Value
Management System (EVMS) and for
which the Government requires an IBR
after award.

(3) The contracting officer shall insert
the FAR clause at FAR 52.234—4, Earned
Value Management System, with
1052.234—4, Earned Value Management
System Alternate I), in solicitations and
awards that require a contractor to use
an EVMS.

(c) For major acquisitions that include
a DME effort with a value of less than
$20 Million:

(1) The Contracting Officer shall
insert the provision 1052.234-70, Notice
of Earned Value Management System—
Pre-Award IBR (Core), in solicitations
for awards that require the contractor to
use an Earned Value Management
System (EVMS) and for which the
Government requires an IBR prior to
award.

(2) The Contracting Officer shall
insert the provision 1052.234-71, Notice
of Earned Value Management System—
Post-Award IBR (Core), in solicitations
for contracts that require the contractor
to use an Earned Value Management
System (EVMS) and for which the
Government requires an IBR after
award.

(3) The Contracting Officer shall
insert the clause 1052.234—-72, Core
Earned Value Management System, in
solicitations and awards that require a
contractor to use an EVMS.

PART 1036—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 1036.6—Architect-Engineer

Services

Sec.

1036.602-5 Short selection process for
contracts not to exceed the simplified
acquisition threshold.

Authority: 41 U.S.C. 418b.

Subpart 1036.6—Architect-Engineer
Services

1036.602-5 Short selection process for
contracts not to exceed the simplified
acquisition threshold.

Bureaus are authorized to use either
process.

Subchapter G—Contract Management

PART 1042—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

Sec.
1042.1500 Procedures.

Authority: 41 U.S.C. 418b.

1042.1500 Procedures.

Contracting Officers are responsible
for preparing interim and final past
performance evaluations.

Subchapter H—Clauses and Forms

PART 1052—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Subpart 1052.2—Texts of Provisions and
Clauses

Sec.

1052.201-70 Contracting Officer’s
Technical Representative (COTR)
Appointment and Authority.

1052.210-70 Contractor Publicity.

1052.219-18 Notification of Competition
Limited to Eligible 8(a) Concerns—
Alternate III (Deviation).

1052.219.72 Section 8(a) Direct Awards.

1052.219-73 Department of the Treasury
Mentor-Protégé Program.

1052.219-75 Mentor Requirements and
Evaluation.

1052.228-70 Insurance Requirements.

1052.234-2 Notice of Earned Value
Management System—Pre-Award IBR—
Alternate 1.

1052.234-3 Notice of Earned Value
Management System—Post-Award IBR—
Alternate 1.

1052.234—4 Earned Value Management
System—Alternate 1.

1052.234-70 Notice of Earned Value
Management System—Pre-Award IBR
(Core).

1052.234-71 Notice of Earned Value
Management System—Post-Award IBR
(Core).

1052.234-72 Core Earned Value
Management System.

Authority: 41 U.S.C. 418b.
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Subpart 1052.2—Texts of Provisions
and Clauses

1052.201-70 Contracting Officer’s
Technical Representative (COTR)
appointment and authority.

As prescribed in 1001.670-6, insert
the following clause:

CONTRACTING OFFICER’S
TECHNICAL REPRESENTATIVE
(COTR) APPOINTMENT AND
AUTHORITY (Date TBD)

(a) The COTR is
[insert name, address
and telephone number].

(b) Performance of work under this
contract is subject to the technical direction
of the COTR identified above, or a
representative designated in writing. The
term “technical direction” includes, without
limitation, direction to the contractor that
directs or redirects the labor effort, shifts the
work between work areas or locations,
and/or fills in details and otherwise serves to
ensure that tasks outlined in the work
statement are accomplished satisfactorily.

(c) Technical direction must be within the
scope of the contract specification(s)/work
statement. The COTR does not have authority
to issue technical direction that:

(1) Constitutes a change of assignment or
additional work outside the contract
specification(s)/work statement;

(2) Constitutes a change as defined in the
clause entitled “Changes”;

(3) In any manner causes an increase or
decrease in the contract price, or the time
required for contract performance;

(4) Changes any of the terms, conditions,
or specification(s)/work statement of the
contract;

(5) Interferes with the contractor’s right to
perform under the terms and conditions of
the contract; or

(6) Directs, supervises or otherwise
controls the actions of the contractor’s
employees.

(d) Technical direction may be oral or in
writing. The COTR must confirm oral
direction in writing within five workdays,
with a copy to the Contracting Officer.

(e) The Contractor shall proceed promptly
with performance resulting from the
technical direction issued by the COTR. If, in
the opinion of the contractor, any direction
of the COTR or the designated representative
falls within the limitations of (c) above, the
contractor shall immediately notify the
Contracting Officer no later than the
beginning of the next Government work day.

(f) Failure of the Contractor and the
Contracting Officer to agree that technical
direction is within the scope of the contract
shall be subject to the terms of the clause
entitled “Disputes.”

(End of Clause)

1052.210-70 Contractor publicity.

As prescribed in 1009.204-70, insert
the following clause:
CONTRACTOR PUBLICITY (Date TBD)

The Contractor, or any entity or
representative acting on behalf of the

Contractor, shall not refer to the equipment
or services furnished pursuant to the
provisions of this contract in any news
release or commercial advertising, or in
connection with any news release or
commercial advertising, without first
obtaining explicit written consent to do so
from the Contracting Officer. Should any
reference to such equipment or services
appear in any news release or commercial
advertising issued by or on behalf of the
Contractor without the required consent, the
Government shall consider institution of all
remedies available under applicable law,
including 31 U.S.C. 333, and this contract.
Further, any violation of this provision may
be considered during the evaluation of past
performance in future competitively
negotiated acquisitions.

(End of Clause)

1052.219-18 Notification of competition
limited to eligible 8(a) concerns—Alternate
Ill (Deviation) (May 1998).

In accordance with 1019.811-3(d)(3),
substitute the following for the
paragraph (c) in FAR 52.219-18:

(c) Any award resulting from this
solicitation will be made directly by the
contracting officer to the successful 8(a)
offeror selected through the evaluation
criteria set forth in this solicitation.

1052.219-72 Section 8(a) direct awards.
As prescribed in 1019.811-3(f), insert
the following clause:

8(A) BUSINESS DEVELOPMENT
PROGRAM AWARDS (June 2003)

(a) This purchase/delivery/task order or
contract is issued by the contracting activity
directly to the 8(a) program participant/
contractor pursuant to the Partnership
Agreement between the Small Business
Administration (SBA) and the Department of
the Treasury. However, the Small Business
Administration is the prime contractor and
retains responsibility for 8(a) certification,
8(a) eligibility determinations and related
issues, and provides counseling and
assistance to the 8(a) contractor under the
8(a) Business Development program. The
cognizant SBA district office is:

[To be completed by the contracting officer
at the time of award]

(b) The contracting officer is responsible
for administering the purchase/delivery/task
order or contract and taking any action on
behalf of the Government under the terms
and conditions of the purchase/delivery/task
order or contract, to include providing the
cognizant SBA district office with a signed
copy of the purchase/delivery/task order or
contract award within 15 days of the award.
However, the contracting officer shall give
advance notice to the SBA before it issues a
final notice terminating performance, either
in whole or in part, under the purchase order
or contract. The contracting officer shall also
coordinate with SBA prior to processing any
novation agreement. The contracting officer
may assign contract administration functions
to a contract administration office.

(c) The contractor agrees:

(1) To notify the contracting officer,
simultaneously with its notification to SBA
(as required by SBA’s 8(a) regulations), when
the owner or owners upon whom 8(a)
eligibility is based, plan to relinquish
ownership or control of the concern.
Consistent with 15 U.S.C. 637(a)(21), transfer
of ownership or control shall result in
termination of the contract for convenience,
unless SBA waives the requirement for
termination prior to the actual relinquishing
of control; and,

(2) To adhere to the requirements of FAR
52.219-14, Limitations on Subcontracting.

(End of Clause)

1052.219-73 Department of the Treasury
Mentor-Protégé Program.

As prescribed in 1019.202-70.(p),
insert the following clause:

DEPARTMENT OF THE TREASURY
MENTOR-PROTEGE PROGRAM (June
2003)

(a) Large and small businesses are
encouraged to participate in the Department
of the Treasury Mentor-Protégé Program.
Mentor firms provide small business protégés
with developmental assistance to enhance
their capabilities and ability to obtain federal
contracts.

(b) Mentor firms are large prime
contractors or eligible small businesses
capable of providing developmental
assistance. Protégé firms are small businesses
as defined in 13 CFR parts 121, 124, and 126.

Developmental assistance includes
technical, managerial, financial, and other
mutually beneficial assistance to aid protégé.
Contractors interested in participating in the
Program are encouraged to contact the
Department of the Treasury Office of Small
and Disadvantaged Business Utilization for
further information.

(End of Provision)

1052.219-75 Mentor Requirements and
Evaluation.

As prescribed in 1019.202-70(p),
insert the following clause:

MENTOR REQUIREMENTS AND
EVALUATION (Date TBD)

(a) Mentor and protégé firms shall submit
an evaluation to the Department of the
Treasury’s Office of Small and Disadvantaged
Business Utilization (OSDBU) at the
conclusion of the mutually agreed upon
Program period, or the voluntary withdrawal
by either party from the Program, whichever
occurs first. At the conclusion of each year
in the Mentor-Protégé Program, the prime
contractor and protégé will formally brief the
Department of the Treasury Mentor-Protégé
Program Manager regarding program
accomplishments under their mentor-protégé
agreements.

(b) A mentor or protégé must notify the
OSDBU and the contracting officer, in
writing, at least 30 calendar days in advance
of the effective date of the firm’s withdrawal
from the Program. A mentor firm must notify
the OSDBU and the contracting officer upon
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receipt of a protégé’s notice of withdrawal
from the Program.

(c) Contracting officers may provide, as an
incentive, a bonus score, not to exceed 5%
of the relative importance assigned to the
non-price factors. If this incentive is used,
the contracting officer shall include language
in the solicitation indicating that this
adjustment may occur.

(End of Clause)

1052.228-70 Insurance requirements.

As prescribed in 1028.310-70 and
1028.311-2, insert a clause substantially
as follows: The contracting officer may
specify additional kinds (e.g., aircraft
public and passenger liability, vessel
liability) or increased amounts of
insurance.

INSURANCE (Date TBD)

In accordance with the clause entitled
“Insurance—Work on a Government
Installation” [or “Insurance—Liability to
Third Persons”] in Section I, insurance of the
following kinds and minimum amounts shall
be provided and maintained during the
period of performance of this contract:

(a) Worker’s compensation and employer’s
liability. The contractor shall, as a minimum,
meet the requirements specified at FAR
28.307—2(a).

(b) General liability. The contractor shall,
at a minimum, meet the requirements
specified at FAR 28.307-2(b).

(c) Automobile liability. The contractor
shall, at a minimum, meet the requirements
specified at FAR 28.307-2(c).

(End of Clause)

1052.234-2 Notice of Earned Value
Management System—Pre-Award IBR—
Alternate | (Date TBD).

As prescribed in DTAR 1034.203,
substitute the following paragraph (a) for
paragraph (a) of the basic FAR clause:

(a) The offeror shall provide either
documentation that the Cognizant Federal
Agency has determined that the proposed
earned value management system (EVMS)
complies with the EVMS guidelines in ANSI/
EIA Standard-748 (ANSI Standard) or
documentation that supports the offeror’s
self-validation that the EVMS complies with
the ANSI Standard, as applicable.

(End of Provision)

1052.234-3 Notice of Earned Value
Management System—Post-Award IBR-
Alternate | (Date TBD)

As prescribed in DTAR 1034.203,
substitute the following paragraph (a) for
paragraph (a) of the basic FAR clause:

(a) The offeror shall provide either
documentation that the Cognizant Federal
Agency has determined that the proposed
earned value management system (EVMS)
complies with the EVMS guidelines in ANSI/
EIA Standard-748 (ANSI Standard) or
documentation that supports the offeror’s
self-validation that the EVMS complies with
the ANSI Standard, as applicable.

(End of Provision)

1052.234-4 Earned Value Management
System Alternate | (Date TBD)

As prescribed in DTAR 1034.203,
substitute the following paragraph (a) for
paragraph (a) of the basic FAR clause:

(a) The Contractor shall use an earned
value management system (EVMS) that has
been determined by the Cognizant Federal
Agency (CFA) or has been determined
through Contractor’s self-validation to be
compliant with the guidelines in ANSI/EIA
Standard-748 (current version at the time of
award) to manage this contract. If the
Contractor’s current EVMS has not been
determined compliant at the time of award,
see paragraph (b) of this clause. The
Contractor shall submit reports in accordance
with the requirements of this contract.

(End of Clause)

1052.234-70 Notice of Earned Value
Management System—Pre-Award IBR
(Core) (Date TBD)

As prescribed in DTAR 1034.203, insert
this provision in solicitations and awards
that require the Contractor to use an earned
value management system (EVMS) and for
which the Government requires an IBR prior
to award.

(a) The offeror shall provide either
documentation that the Cognizant Federal
Agency has determined that the proposed
earned value management system (EVMS)
complies with the EVMS guidelines in ANSI/
EIA Standard-748 (ANSI Standard) or
documentation that supports its self-
validation that the EVMS used for this award
complies with Core EVM criteria.

(b) If the offeror proposes to use a system
that has not been determined to be in
compliance with the requirements of
paragraph (a) of this provision, the offeror
shall submit a comprehensive plan for
compliance with the EVMS guidelines.

(1) The plan shall—

(i) Describe the EVMS the offeror intends
to use in performance of the contracts;
Distinguish between the offeror’s existing
management system and modifications
proposed to meet the guidelines;

(ii) Describe the management system and
its application in terms of the EVMS
guidelines;

(iii) Describe the proposed procedures for
administration of the guidelines, as applied
to subcontracts; and

(iv) Provide documentation describing the
process and results of any third-party or self-
evaluation of the system’s compliance with
the EVMS guidelines.

(2) The offeror shall provide information
and assistance as required by the contracting
officer to support review of the plan.

(3) The Government will review and
approve the offeror’s plan for an EVMS
before contract award.

(4) The offeror’s EVMS plan must provide
milestones that indicate when the offeror
anticipates that the EVM system will be
compliant with the requirements in
paragraph (a) of this provision.

(c) Offerors shall identify the major
subcontractors, or major subcontracted effort
if major subcontracts have not been selected
subject to the guidelines. The prime

Contractor and the Government shall agree to
subcontractors selected for application of the
EVMS requirements.

(d) The Government will conduct an
Integrated Baseline Review (IBR), as designed
by the agency, prior to contract award. The
objective of the IBR is for the Government
and the Contractor to jointly assess technical
areas, such as the Contractor’s planning, to
ensure complete coverage of the contract
requirements, logical scheduling of the work
activities, adequate resources, methodologies
for earned value (budgeted cost for work
performed (BCWP)), and identification of
inherent risks.

(End of Provision)

1052.234-71 Notice of Earned Value
Management System—Post-Award IBR
(Core) (Date TBD)

As prescribed in DTAR 1034.203, insert
this provision in solicitations and awards
that require the contractor to use an earned
value management system (EVMS) and for
which the Government requires an IBR after
award.

(a) The offeror shall provide either
documentation that the Cognizant Federal
Agency has determined that the proposed
EVMS complies with the EVMS guidelines in
ANSI/EIA Standard-748 (ANSI Standard) or
documentation that supports its self-
validation that the EVMS used for this award
complies with Core EVM criteria.

(b) If the offeror proposes to use a system
that has not been determined to be in
compliance with the requirements of
paragraph (a) of this provision, the offeror
shall submit a comprehensive plan for
compliance with the EVMS guidelines.

(1) The plan shall—

(i) Describe the EVMS the offeror intends
to use in performance of the contracts;

(ii) Distinguish between the offeror’s
existing management system and
modifications proposed to meet the
guidelines;

(iii) Describe the management system and
its application in terms of the EVMS
guidelines;

(iv) Describe the proposed procedures for
administration of the guidelines, as applied
to subcontracts; and

(v) Provide documentation describing the
process and results of any third-party or self-
evaluation of the system’s compliance with
the EVMS guidelines.

(2) The offeror shall provide information
and assistance as required by the contracting
officer to support review of the plan.

(3) The Government will review and
approve the offeror’s plan for an EVMS
before contract award.

(4) The offeror’s EVMS plan must provide
milestones that indicate when the offeror
anticipates that the EVMS will be compliant
with the requirements in paragraph (a) of this
provision.

(c) Offerors shall identify the major
subcontractors, or major subcontracted effort
if major subcontracts have not been selected
subject to the guidelines. The prime
Contractor and the Government shall agree to
subcontractors selected for application of the
EVMS requirements.



78964

Federal Register/Vol. 75, No. 242/Friday, December 17, 2010/Proposed Rules

(d) The Government will conduct an
Integrated Baseline Review (IBR), as designed
by the agency, prior to contract award. The
objective of the IBR is for the Government
and the Contractor to jointly assess technical
areas, such as the Contractor’s planning, to
ensure complete coverage of the contract
requirements, logical scheduling of the work
activities, adequate resources, methodologies
for earned value (budgeted cost for work
performed (BCWP)), and identification of
inherent risks.

(End of Provision)

1052.234-72 Core Earned Value
Management System (Date TBD)

As prescribed in DTAR 1034.203, insert
this clause in major investment solicitations
and awards with DME that require a
contractor to use an earned value
management system (EVMS).

(a) The Contractor shall use an earned
value management system (EVMS) that has
either been determined by the Cognizant
Federal Agency (CFA) to be compliant with
the guidelines in ANSI/EIA Standard-748
(current version at the time of award) or
documentation that supports its validation
that the EVMS used to manage this contract
meets the following ANSI/EIA-748 criteria:

(1) (ANSI #1) Define the authorized work
elements for the program. A work breakdown
structure (WBS), tailored for effective
internal management control, is commonly
used in this process.

(2) (ANSI #2) Identify the program
organizational structure including the major
subcontractors responsible for accomplishing
the authorized work, and define the
organizational elements in which work will
be planned and controlled.

(3) (ANSI #3) Provide for the integration of
the company’s planning, scheduling,
budgeting, work authorization, and cost
accumulation processes with each other, and
as appropriate, the program WBS and the
program organizational structure.

(4) (ANSI #6) Schedule the authorized
work in a manner that describes the sequence
of work and identifies significant task
interdependencies required to meet the needs
of the program.

(5) (ANSI #7) Identify physical products,
milestones, technical performance goals, or

other indicators that will be used to measure
progress.

(6) (ANSI #8) Establish and maintain a
time-phased budget baseline, at the control
account level, against which program
performance can be measured. Initial budgets
established for performance measurement
will be based on either internal management
goals or the external customer negotiated
target cost including estimates for authorized
but vaguely defined work. Budget for far-term
efforts may be held in higher-level accounts
until an appropriate time for allocation at the
control account level. On Government
contracts, if an over-target baseline is used
for performance measurement reporting
purposes, prior notification must be provided
to the customer.

(7) (ANSI #16) Record direct costs in a
manner consistent with the budgets in a
formal system controlled by the general
books of account.

(8) (ANSI #22) At least on a monthly basis,
generate the following information at the
control account and other levels as necessary
for management control using actual cost
data from, or reconcilable with, the
accounting system:

(i) Comparison of the amount of planned
budget and the amount of budget earned for
work accomplished. This comparison
provides the schedule variance.

(ii) Comparison of the amount of the
budget earned and the actual (applied where
appropriate) direct costs for the same work.
This comparison provides the cost variance.

(9) (ANSI #27) Develop revised estimates of
cost at completion based on performance to
date, commitment values for material, and
estimates of future conditions. Compare this
information with the performance
measurement baseline to identify variances at
completion important to management and
any applicable customer reporting
requirements, including statements of
funding requirements.

(10) (ANSI #28) Incorporate authorized
changes in a timely manner, recording the
effects of such changes in budgets and
schedules. In the directed effort prior to
negotiation of a change, base such revisions
on the amount estimated and budgeted to the
program organizations. If the Contractor’s
current EVMS has not been determined
compliant at the time of award, see paragraph

(b) of this clause. The Contractor shall submit
reports in accordance with the requirements
of this contract.

(b) If, at the time of award, the Contractor’s
EVMShas not been determined by the CFA as
complying with EVMS guidelines or the
Contractor does not have an existing cost/
schedule control system that is compliant
with the guidelines in paragraph (a), the
Contractor shall—

(1) Apply the current system to the
contract; and

(2) Take necessary actions to meet the
milestones in the Contractor’s EVMS plan
approved by the contracting officer.

(c) The Government will conduct an
Integrated Baseline Review (IBR). If a pre-
award IBR has not been conducted, a post
award IBR shall be conducted as early as
practicable after contract award.

(d) The contracting officer may require an
IBR upon the

(1) Exercise of significant options; or

(2) Incorporation of major modifications.

(e) Unless a waiver is granted by the CFA,
Contractor-proposed EVMS changes require
approval of the CFA prior to implementation.
The CFA will advise the Contractor of the
acceptability of such changes within 30
calendar days after receipt of the notice of
proposed changes from the Contractor. If the
advance approval requirements are waived
by the CFA, the Contractor shall disclose
EVMS changes to the CFA at least 14
calendar days prior to the effective date of
implementation.

(f) The Contractor shall provide access to
all pertinent records and data requested by
the contracting officer or a duly authorized
representative as necessary to permit
Government surveillance to ensure that the
EVMS conforms, and continues to conform,
with the performance criteria referenced in
paragraph (a) of this clause.

(g) The Contractor shall require the
subcontractors specified below to comply
with the requirements of this clause: [Insert
list of applicable subcontractors].

(End of Clause)
[FR Doc. 2010-30528 Filed 12-16—10; 8:45 am]
BILLING CODE 4810-25-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2010-0110]

Notice of Request for Extension of
Approval of an Information Collection;
Customer/Stakeholder Satisfaction
Surveys for the National Animal Health
Monitoring System and the National
Veterinary Services Laboratories

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request extension of approval of an
information collection to conduct
surveys of customer/stakeholder
satisfaction for both the National
Animal Health Monitoring System and
the National Veterinary Services
Laboratories.

DATES: We will consider all comments
that we receive on or before February
15, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2010-0110 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2010-0110,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2010-0110.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information on the Customer/
Stakeholder Satisfaction Surveys,
contact Ms. Sandra Warnken,
Management and Program Analyst,
Centers for Epidemiology and Animal
Health, VS, APHIS, 2150 Centre
Avenue, Building B MS 2E3, Fort
Collins, CO 80526; (970) 494—7193. For
copies of more detailed information on
the information collection, contact Mrs.
Celeste Sickles, APHIS Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION: Title:
Customer/Stakeholder Satisfaction
Surveys for the National Animal Health
Monitoring System and the National
Veterinary Services Laboratories.

OMB Number: 0579-0339.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Secretary of Agriculture is
authorized to protect the health of our
Nation’s livestock, poultry, and
aquaculture populations by preventing
the introduction and interstate spread of
serious diseases and pests of livestock
and for eradicating such diseases from
the United States when feasible. This
authority has been delegated to the
Animal and Plant Health Inspection
Service (APHIS).

In connection with this mission,
APHIS operates the National Animal
Health Monitoring System (NAHMS),
which collects, on a national basis,
statistically valid and scientifically
sound data on the prevalence and
economic importance of livestock,
poultry, and aquaculture disease risk
factors.

NAHMS national studies have
evolved into a collaborative industry

and government initiative to help
determine the most effective means of
preventing and controlling diseases of
livestock, poultry, and aquaculture.
APHIS is the only agency responsible
for collecting national data on livestock,
poultry, and aquaculture health.
Participation in any NAHMS study
(including these surveys) is voluntary,
and all data are confidential.

The National Veterinary Services
Laboratories (NVSL) assists the NAHMS
by providing testing services for many
of the NAHMS projects. Primary
functions of the NVSL also include
providing diagnostic support for
domestic diseases, potential foreign
animal diseases, import/export
programs, disease surveillance, and
disease eradication efforts. The efforts of
the NVSL are an essential part of
preventing and controlling diseases of
livestock, poultry, and aquaculture.

Information from the NAHMS studies
is disseminated to and used by
producers, animal health officials,
private practitioners, animal industry
groups, policymakers, public health
officials, media, and educational
institutions to improve the health and
welfare, quality, and marketability of
our Nation’s livestock, poultry, and
aquaculture.

Customer/stakeholder surveys are
used to:

¢ Gather information from producers
and other information users on the
usefulness of studies and reports,

e Minimize producer burden,

e Increase response rates,

e Improve report quality and
relevance to producers’ and
stakeholders’ needs, and

e Improve laboratory performance.

The NAHMS staff will obtain
feedback from Study Participant
Surveys and NAHMS Descriptive
Reports Surveys, and NVSL staff will
obtain feedback from the annual NVSL
Performance Surveys. Feedback from
these surveys will be used to improve
NAHMS Descriptive Reports and to
evaluate customer/stakeholder
satisfaction in an effort to increase
participation rates for NAHMS studies.
The NVSL surveys will help to monitor
the NVSL’s performance. Producers and
stakeholders who participate in the
NAHMS program, customers who
utilize information from the NVSL, and
customers who read NAHMS reports
will benefit from more effective
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programs and timely, relevant
information.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of burden on the collection of
information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.24870 hours per response.

Respondents: Livestock, poultry, and
catfish producers; information users;
NAHMS Descriptive Report Recipients;
Animal Health Report recipients;
practicing veterinarians; animal
importers/exporters; State and
independent laboratories.

Estimated annual number of
respondents: 22,500.

Estimated annual number of
responses per respondent: 0.31666.

Estimated annual number of
responses: 7,125.

Estimated total annual burden on
respondents: 1,772 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 13th day of
December, 2010.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-31705 Filed 12—16-10; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Dixie Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meetings.

SUMMARY: The Dixie Resource Advisory
Committee will meet in Cedar City,
Utah. The committee is meeting as
authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L 110-343) and
in compliance with the Federal
Advisory Committee Act. The purpose
of this meeting is to make
recommendations for Title II projects.
DATES: January 20, 2011, 10 a.m.
ADDRESSES: January 20, 2011 meeting
will be held at Paiute Tribe of Utah
Headquarters, 440 North Paiute Drive
(200 East), Cedar City, Utah. The public
is invited to attend the meeting.

FOR FURTHER INFORMATION CONTACT:
Kenton Call, RAC Coordinator, Dixie
National Forest, (435) 865—3730; e-mail:
ckcall@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Welcome and committee
introductions; (2) Review of project
proposals; (3) Category discussion of
proposals; (4) RAC discussion and
decision on proposals, and (5) Public
comment on any propopals. Persons
who wish to bring related matters to the
attention of the Committee may file
written statements with the Committee
staff before or after the meeting. Public
input will be accepted by the RAC
during the meetings.

Dated: December 10, 2010.

Robert G. MacWhorter,

Forest Supervisor.

[FR Doc. 2010-31673 Filed 12—16—10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Del Norte Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of Meeting.

SUMMARY: The Del Norte Resource
Advisory Committee (RAC) will meet in

Crescent City, California. The committee
meeting is authorized under the Secure
Rural Schools and Community Self-
Determination (SRS) Act (Pub. L. 110-
343) and in compliance with the Federal
Advisory Committee Act.
DATES: The meeting will be held January
11, 2011, from 5 p.m. to 9 p.m.
ADDRESSES: The meeting will be held at
the Del Norte County Unified School
District, Redwood Room, 301 West
Washington Boulevard, Crescent City,
California 95531.
FOR FURTHER INFORMATION CONTACT:
Adam Dellinger, Committee
Coordinator, Six Rivers National Forest,
at (707) 441-3569; e-mail
adellinger@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Through
presentations and/or revised proposals,
the public will present clarification on
previously submitted Title II project
proposals to the RAC. The RAC will
vote on projects to recommend for
funding. There will also be a public
comment opportunity.

Dated: December 10, 2010.
Tyrone Kelley,
Forest Supervisor.
[FR Doc. 2010-31788 Filed 12—16-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: U.S. Census Bureau.

Title: 2009 Management and
Organizational Practices Survey.

Form Number(s): MP—10002.

OMB Control Number: None.

Type of Request: New collection.

Burden Hours: 25,000.

Number of Respondents: 50,000.

Average Hours Per Response: 30
minutes.

Needs and Uses: The Census Bureau
plans to conduct the Management and
Organizational Practices Survey (MOPS)
as a one time inquiry with possible
future annual data collection pending
funding. This survey will utilize the
Annual Survey of Manufactures (ASM)
survey panel collecting information on
management and organizational
practices at the establishment level.
Data obtained from the survey will
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allow us to estimate a firm’s stock of
management and organizational assets,
specifically the use of decentralized
decision rights and greater investments
in human capital. The results will
provide information on investments in
organizational practices thus allowing
us to gain a better understanding of the
benefits from these investments when
measured in terms of firm productivity
or firm market value. A manufacturing
sector establishment based survey on
management and organizational
practices would provide information on
the dimensions of organizational capital
for this sector that is not currently
available.

Understanding the determinants of
productivity growth is essential to
understanding the dynamics of the U.S.
economy. The Management and
Organizational Practices Survey (MOPS)
will provide information on whether the
large and persistent differences in
productivity across establishments
(even within the same industry) are
partly driven by differences in
management and organizational
practices. In addition to increasing our
understanding of the dynamics of the
economy, the MOPS will provide policy
makers with some guidance in attempts
to raise aggregate productivity levels.
Policymakers, such as the Federal
Reserve Board, can use the MOPS to
understand the current state and
evolution of management and
organizational practices which can in
turn aid the policymakers in forecasting
future productivity growth.

Management data will also be
particularly important for
understanding what policymakers can
do to assist U.S. manufacturing
companies hit particularly hard by the
recent recession. There has been
renewed policy interest in approaches
to support the manufacturing industry.
For example, some policymakers have
suggested extending programs like the
Manufacturing Extension Program
(MEP). The MEP is a nationwide system
of resources, transforming manufactures
to compete globally by making use of
modern manufacturing equipment,
innovative methodologies, and
management practices to improve/
increase the productivity in the
manufacturing sector. The MOPS would
provide information on differences in
manufacturing management and
organizational practices by region,
industry and firm size which would
directly aid policy discussions about the
potential impact of programs like the
MEDP. Researchers for this proposed
survey have discussed with members of
the Council of Economic Advisors the
potential impact of management

practices on manufacturing performance
and the evaluation of the MEP. In a
similar vein, researchers on this
proposal have had discussions with
members of the current administration
about measuring and evaluating
differences in healthcare management
and its links to patient outcomes. The
MOPS could also provide information
in this area.

Affected Public: Business or other for-
profit.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 U.S.C.,
Sections 131, 182, 193, and 224.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Brian Harris-Kojetin, OMB
Desk Officer either by fax (202-395—
7245) or e-mail (bharrisk@omb.eop.gov).

Dated: December 13, 2010.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-31679 Filed 12—16—10; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-934]

1-Hydroxyethylidene-1, 1-
Diphosphonic Acid From the People’s
Republic of China: Notice of Decision
of the Court of International Trade Not
in Harmony

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On September 13, 2010, the
United States Court of International
Trade (“CIT”) sustained the remand
determination made by the Department
of Commerce (the “Department”)
pursuant to the CIT’s remand of the
final determination in the antidumping
duty investigation on 1-
hydroxyethylidene-1, 1-diphosphonic
acid (“HEDP”) from the People’s
Republic of China (“PRC”) and ordered

the case dismissed.! This case arises out
of the Department’s final determination
in the antidumping investigation on
HEDP from the PRC.2 The final
judgment in this case was not in
harmony with the Department’s Final
Determination.

DATES: Effective Date: September 23,
2010.

FOR FURTHER INFORMATION CONTACT:
Shawn Higgins, AD/CVD Operations,
Office 4, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington DC 20230; telephone: (202)
482-0679.

SUPPLEMENTARY INFORMATION: On March
11, 2009, the Department published its
Final Determination in which it
determined that HEDP from the PRC is
being, or is likely to be, sold in the
United States at less than fair value as
provided in section 735 of the Tariff Act
of 1930, as amended (the “Act”).3

Separate rate respondent companies
Changzhou Wujin Fine Chemical
Factory Co., Ltd. (“Wujin Fine”) and
Jiangsu Jianghai Chemical Group Co.,
Ltd. (“Jiangsu Jianghai”) timely
challenged certain aspects of the Final
Determination to the CIT. Among the
issues raised before the CIT was
whether the Department properly
corroborated th