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The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—-AM32

Prevailing Rate Systems; Redefinition
of the Madison, Wisconsin, and
Southwestern Wisconsin Appropriated
Fund Federal Wage System Wage
Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing a final rule to
redefine the geographic boundaries of
the Madison, Wisconsin, and
Southwestern Wisconsin appropriated
fund Federal Wage System (FWS) wage
areas. The final rule redefines Adams
and Waushara Counties, WI, from the
Southwestern Wisconsin wage area to
the Madison wage area. These changes
are based on consensus
recommendations of the Federal
Prevailing Rate Advisory Committee to
best match the above counties to a
nearby FWS survey area.

DATES: This regulation is effective on
July 5, 2011.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838;
e-mail pay-leave-policy@opm.gov; or
FAX: (202) 606—4264.

SUPPLEMENTARY INFORMATION: On
November 18, 2010, the U.S. Office of
Personnel Management (OPM) issued a
proposed rule (75 FR 70616) to redefine
Adams and Waushara Counties, WI,
from the Southwestern Wisconsin wage
area to the Madison, WI, wage area.
These changes are based on consensus
recommendations of the Federal
Prevailing Rate Advisory Committee to
best match the above counties to a
nearby FWS survey area. The proposed
rule had a 30-day comment period

during which OPM received no
comments.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, the U.S. Office of
Personnel Management amends 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

m 2. Appendix C to subpart B is
amended by revising the wage area
listings for the Madison, W1, and
Southwestern Wisconsin wage areas to
read as follows:

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

* * * * *

Wisconsin

Madison
Survey Area

Wisconsin:
Dane

Area of Application. Survey area plus:

Wisconsin:
Adams
Columbia
Dodge
Grant
Green
Green Lake
Towa
Jefferson
Lafayette
Marquette
Rock
Sauk
Waushara

* * * * *

Southwestern Wisconsin
Survey Area

Wisconsin:
Chippewa
Eau Claire
La Crosse
Monroe
Trempealeau

Area of Application. Survey area plus:

Wisconsin:
Barron
Buffalo
Clark
Crawford
Dunn
Florence
Forest
Jackson
Juneau
Langlade
Lincoln
Marathon
Marinette
Menominee
Oconto
Oneida
Pepin
Portage
Price
Richland
Rusk
Shawano
Taylor
Vernon
Vilas
Waupaca
Wood

Minnesota:
Fillmore
Houston
Wabasha
Winona

* * * * *

Dated: February 3, 2011.

[FR Doc. 2011-13700 Filed 6-1-11; 8:45 am]
BILLING CODE 6325-39-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-AM38

Prevailing Rate Systems; Abolishment
of Cumberland, ME, as a
Nonappropriated Fund Federal Wage
System Wage Area

AGENCY: U.S. Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The U.S. Office of Personnel
Management is issuing an interim rule
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to abolish the Cumberland, Maine,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area and
redefine Cumberland, Kennebec, and
Penobscot Counties, ME, to the York,
ME, NAF wage area. Aroostook,
Hancock, Knox, Sagadahoc, and
Washington Counties, ME, will no
longer be defined. These changes are
necessary because the closure of the
Naval Air Station Brunswick will leave
the Cumberland wage area without an
activity having the capability to conduct
a local wage survey.

DATES: Effective date: This regulation is
effective on June 2, 2011. We must
receive comments on or before July 5,
2011. Applicability date: FWS
employees remaining in the
Cumberland wage area will be
transferred to the York wage area
schedule on the first day of the first
applicable pay period beginning on or
after July 25, 2011.

ADDRESSES: Send or deliver comments
to Jerome D. Mikowicz, Deputy
Associate Director for Pay and Leave,
Employee Services, U.S. Office of
Personnel Management, Room 7H31,
1900 E Street, NW., Washington, DC
20415-8200; e-mail pay-leave-
policy@opm.gov; or FAX: (202) 606—
4264.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838;
e-mail pay-leave-policy@opm.gov; or
FAX: (202) 606—4264.

SUPPLEMENTARY INFORMATION: The
Cumberland, Maine, nonappropriated
fund (NAF) Federal Wage System (FWS)
wage area is presently composed of one
survey county, Cumberland County,
ME, and seven area of application
counties, Aroostook, Hancock,
Kennebec, Knox, Penobscot, Sagadahoc,
and Washington Counties, ME. Under
section 532.219 of title 5, Code of
Federal Regulations, the U.S. Office of
Personnel Management (OPM) may
establish an NAF wage area when there
are a minimum of 26 NAF wage
employees in the survey area, the local
activity has the capability to host annual
local wage surveys, and the survey area
has at least 1,800 private enterprise
employees in establishments within
survey specifications. The Department
of Defense (DOD) notified OPM that the
imminent closure of the Naval Air
Station Brunswick will leave the
Cumberland NAF wage area without an
activity having the capability to conduct
a local wage survey. The NAF FWS
employment in Cumberland County is
currently 10 employees at the Navy
Exchange, 17 employees at Morale,
Welfare, and Recreation, and 2
employees at the Coast Guard Exchange

System. DOD recommended that OPM
abolish the Cumberland NAF FWS wage
area and redefine Cumberland,
Kennebec, and Penobscot Counties, ME,
to the York, ME, NAF wage area.

Since Cumberland, Kennebec, and
Penobscot Counties will have
continuing NAF employment and do
not meet the regulatory criteria under 5
CFR 532.219 to be separate survey areas,
they must be areas of application. In
defining counties as area of application
counties, OPM considers the following
criteria:

(i) Proximity of largest facilities
activity in each county;

(ii) Transportation facilities and
commuting patterns; and

(iii) Similarities of the counties in:

(A) Overall population;

(B) Private employment in major
industry categories; and

(C) Kinds and sizes of private
industrial establishments.

In selecting a wage area to which
Cumberland, Kennebec, and Penobscot
Counties should be redefined, all
criteria favor the York NAF wage area.
Based on the application of the
regulatory criteria, OPM is defining
Cumberland, Kennebec, and Penobscot
Counties as area of application counties
to the York NAF wage area.

OPM is removing Aroostook,
Hancock, Knox, Sagadahoc, and
Washington Counties from the wage
area definition. There are no longer NAF
FWS employees working in Aroostook,
Hancock, Knox, Sagadahoc, and
Washington Counties. Under 5 U.S.C.
5343(a)(1)(B)(i), NAF wage areas “shall
not extend beyond the immediate
locality in which the particular
prevailing rate employees are
employed.” Therefore, Aroostook,
Hancock, Knox, Sagadahoc, and
Washington Counties should not be
defined as part of an NAF wage area.

The York NAF wage area would
consist of one survey county, York
County, ME, and five area of application
counties: Cumberland, Kennebec, and
Penobscot Counties, ME; Rockingham
County, NH; and Windsor County, VT.
FWS employees remaining in the
Cumberland wage area will be
transferred to the York wage area
schedule on the first day of the first
applicable pay period beginning on or
after July 25, 2011. The Federal
Prevailing Rate Advisory Committee,
the national labor-management
committee responsible for advising
OPM on matters concerning the pay of
FWS employees, has reviewed and
recommended these changes by
consensus.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B) and
(d)(3), OPM finds that good cause exists
to waive the general notice of proposed
rulemaking. Also pursuant to 5 U.S.C.
553(d)(3), OPM finds that good cause
exists for making this rule effective in
less than 30 days. This notice is being
waived and the regulation is being made
effective in less than 30 days because
the imminent closure of the Naval Air
Station Brunswick will leave the
Cumberland wage area without an
activity having the capability to conduct
a local wage survey and the remaining
NAF FWS employees in Cumberland,
Kennebec, and Penobscot Counties must
be transferred to a continuing wage area
as soon as possible.

Regulatory Flexibility Act

OPM certifies that these regulations
will not have a significant economic
impact on a substantial number of small
entities because they will affect only
Federal agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, the U.S. Office of
Personnel Management is amending 5
CFR part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

Appendix B to Subpart B of Part 532—
[Amended]

m 2. Appendix B to subpart B is
amended by removing, under the State
of Maine, “Cumberland.”

Appendix D to Subpart B of Part 532—
Nonappropriated Fund Wage and
Survey Areas

m 3. Appendix D to subpart B is
amended for the State of Maine by
removing the wage area listing for
Cumberland, Maine, and revising the
wage area listing for York, Maine, to
read as follows:

* * * * *
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Maine

York
Survey Area
Maine:
York
Area of application. Survey area plus:

Maine:
Cumberland
Kennebec
Penobscot

New Hampshire:
Rockingham

Vermont:
Windsor

* * * * *

[FR Doc. 2011-13701 Filed 6—-1-11; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51
[Doc. # AMS-FV-08-0023]

United States Standards for Grades of
Potatoes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the United
States Standards for Grades of Potatoes.
These standards are issued under the
Agricultural Marketing Act of 1946. The
Agricultural Marketing Service (AMS) is
amending the similar varietal
characteristic requirement to allow
mixed colors and/or types of potatoes
when designated as a mixed or specialty
pack. Additionally, AMS is adding
restrictive tolerances for permanent
defects in the en route/at destination
tolerances, removing the unneeded
definition for injury, and clarifying the
scoring guide for sprouts. AMS is also
adding table numbers to the definitions
of “Damage,” “Serious Damage,” and
“External Defects,” amending table
headings, replacing omitted language in
the definition for bruises and amending
language in the tolerance section to
ensure soft rot tolerances are applied
correctly. The purpose of this revision is
to update and revise the standards to
more accurately represent today’s
marketing practices and to clarify
existing language.

DATES: Effective June 3, 2011.

FOR FURTHER INFORMATION CONTACT: Dr.
Carl Newell, Standardization and
Training Section, Fresh Products
Branch, (540) 361—1120. The United
States Standards for Grades of Potatoes
are available through the Fresh Products

Branch Web site at http://
www.ams.usda.gov/freshinspection.
SUPPLEMENTARY INFORMATION:

Executive Order 12866 and 12988

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action. This rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
the rule.

Regulatory Flexibility Act and
Paperwork Reduction Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) and in the
Paperwork Reduction Act (PRA), AMS
has considered the economic impact of
the amended actions on small entities.
The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.
Interested parties are invited to submit
information on the regulatory and
informational impacts of these actions
on small businesses.

This rule revises the U.S. Standards
for Grades of Potatoes that were issued
under the Agricultural Marketing Act of
1946 (7 U.S.C. 1621-1627). Standards
issued under the 1946 Act are
voluntary.

Small agricultural service firms,
which include handlers and importers,
have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. Using annual data from the
National Agricultural Statistics Service
(NASS), the average potato crop value
for 2006—2008 was $3.482 billion.
Dividing that figure by 15,014 farms
yields an average potato crop value per
farm of just under $232,000. Since this
is well under the SBA threshold of
annual receipts of $750,000, it can be
concluded that the majority of these
producers may be classified as small
entities. Furthermore, there are
approximately 180 handlers of potatoes
and approximately 168 importers of
potatoes that may be classified as small
entities and may be affected by this rule.

Additional evidence comes from
closely examining the Agricultural
Census acreage breakdown. Out of a

total of 15,014 potato farms in 2007, 19
percent were less than 10 acres and 66
percent were less than 100 acres. An
estimate of the number of acres that it
would take to produce a crop valued at
$750,000 can be made by dividing the
2006-08 average crop value of $3.482
billion by the three-year average bearing
acres of 1.097 million, yielding an
average potato revenue per acre estimate
of $3,174. Dividing $750,000 by $3,174
shows that farms with 236 acres
received at least the average price in
2006—08 producing crops valued at
$750,000 or more, and would therefore
be considered large potato farms under
the SBA definition. Looking at farm
numbers for additional census size
categories shows that 11,718 potato
farms (78 percent) are under 220 acres
and 11,994 (80 percent) are less than
260 acres. Since a farm with 236 acres
of potatoes falls within this range, it can
be concluded that the proportion of
small potato farms under the SBA
definition is between 78 and 80 percent
of all U.S. potato farms. The effects of
this rule are not expected to be
disproportionately greater or smaller for
small handlers, producers, or importers
than for larger entities.

This rule will amend the similar
varietal characteristic requirement, add
restrictive tolerances for permanent
defects in the enroute/at destination
tolerances, remove the definition for
injury, and clarify the scoring guides for
sprouts. Additionally, this rule will add
table numbers to the definitions of
“Damage,” “Serious Damage,” and
“External Defects,” amend table
headings, replace omitted language in
the definition for bruises, and amend
the tolerance section to ensure soft rot
tolerances are applied correctly. These
actions will make the standard more
consistent and uniform with marketing
trends and practices. These actions will
not impose any additional reporting or
recordkeeping requirements on either
small or large potato producers,
handlers, or importers.

USDA has not identified any Federal
rules that duplicate, overlap, or conflict
with this rule. However, there are
marketing programs which regulate the
handling of potatoes under 7 CFR parts
945-948 and 953. Potatoes under a
marketing order have to meet certain
requirements set forth in the grade
standards. In addition, potatoes are
subject to section 8e import
requirements under the Agricultural
Marketing Act of 1937, as amended (7
U.S.C. 601-674) which requires
imported potatoes to meet grade, size,
and quality under the applicable
marketing order (7 CFR part 980).
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Alternatives to this rule were
considered including the option of not
issuing the rule. However, the need for
revision has increased as a result of
changing market characteristics, and
this final rule represents input from the
potato industry.

A proposed rule regarding these
revisions to the United States Standards
for Grades of Potatoes was published in
the Federal Register on April 30, 2010
[75 FR 22707]. A comment period of
thirty days was issued which closed
June 1, 2010.

Comments

In response to the request for
comments, AMS received comments
from nine respondents. Six comments
were from national or state trade
associations representing potato
growers, shippers, and receivers, of
which two supported the proposal and
four partially supported the proposal.
One supporting comment was from a
nationwide produce retail chain.
Another supporting comment was from
a foreign government agency
representing its agricultural inspection
service. One comment came from a non-
supporting consumer, who opposed the
proposal in general without providing
any specific information. Additionally,
one national trade association proposed
an additional revision.

AMS proposed to amend the similar
varietal characteristic requirement to
allow mixed colors and/or types of
potatoes when designated as a mixed or
specialty pack. Supporting comments
were received from five national or state
trade associations representing potato
growers, shippers, and receivers, one
nationwide produce retail chain, and
one foreign government agency. One
supportive commenter stated that there
should only be a U.S. No. 1 mixed or
specialty pack as allowing a U.S. No. 2
mixed or specialty pack downgrades the
pack. The same commenter also
suggested only allowing mixed colors
and not mixed types of potatoes. AMS
believes that allowing for both U.S. No.
1 and No. 2 mixed grade potatoes and
to be mixed colors and/or types of
potatoes allows for the appropriate
amount of flexibility within the industry
to meet current demand of consumers.
Therefore, no changes were made to the
standards based on these suggestions.

One objection came from a state trade
association that believes consumers will
prepare potatoes from the same
container using one cooking step. This
respondent does not find it acceptable
for packers and repackers of Idaho
potatoes to allow mixed types that
perform differently, when cooked, to be
packed in one bag. However, there were

seven supporting commenters that
believed that allowing mixed colors
and/or types of potatoes when
designated as a mixed or specialty pack
will bring the standards in sync with
current marketing practices and
consumer demands in the United States
and Canada. AMS agrees with these
seven commenters. Therefore, AMS is
revising the similar varietal
characteristic requirement as proposed.

AMS also proposed to add restrictive
tolerances for permanent defects in the
en route/at destination tolerances. Two
national trade associations representing
potato growers and receivers and one
nationwide produce retail chain
supported the proposal. Four national
and state trade associations representing
potato growers and shippers opposed
this revision. The opposing commenters
believe that the new language will add
confusion to the standards by causing
market inspectors to misinterpret the
difference between condition and
permanent defects. Also, since
permanent defects do not change over
time, these commenters believe the
restrictive tolerances are unnecessary.

On March 21, 2008, a final rule was
published in the Federal Register (73
FR 15052) that added “en route” or “at
destination” tolerances to the U.S. No. 1
and No. 2 grades. Prior to that
rulemaking, there were only shipping
point tolerances: For U.S. No. 1 a total
of 8 percent, and for U.S. No. 2 a total
of 10 percent. En route/at destination
tolerances added for U.S. No. 1 potatoes
allowed a total of 10 percent permanent
defects, and for U.S. No. 2 potatoes a
total of 12 percent permanent defects.
AMS did not add restrictive tolerances
to the en route/at destination tolerances
in the 2008 final rule. Therefore 2
percent more permanent defects were
allowed for both U.S. No. 1 and No. 2
between shipping point and at
destination. This rulemaking adds a
restrictive tolerance of not more than 8
percent for permanent defects in the
U.S. No. 1 tolerances and not more than
10 percent for permanent tolerances in
U.S. No. 2 that will ensure that shipping
point and en route/at destination
tolerances are properly the same.

In addition, AMS proposed to clarify
the scoring guide for sprouts. Two
national trade associations representing
growers and receivers, one nationwide
produce retail chain, and one foreign
government agency were in favor of, but
four national or state trade associations
expressed concern regarding the phrase
“or have numerous individual and/or
clusters of sprouts which materially
detract from the appearance of the
potato.” Those commenters opposed to
the change stated that the wording is too

subjective and may nullify the length
requirements for shipping point and
destination. Currently, the wording in
the standards can be interpreted to
allow any cluster, no matter how small,
to not only be scored as damage but also
as serious damage. To ensure clarity,
AMS proposed that clusters must be
numerous and must materially or
seriously detract from the appearance
before being scored. Further, numerous
individual sprouts that do not exceed
the length requirements were also
included. AMS believes that even
though a potato may have sprouts,
either individuals and/or clusters, not
exceeding the length requirements, the
appearance can be materially or
seriously affected due to the sprouts
being so numerous. Additionally,
scoring numerous individual and/or
clusters of sprouts based on materially
or seriously detracting from the
appearance does not nullify the length
requirements for single individual
sprouts or clusters. Therefore, AMS is
revising the scoring guideline for
sprouts as proposed.

Finally, one commenter pointed out
that although AMS proposed to replace
the omission of “or 6 0z.” in the
definition of bruises in Table III—
External Defects, it appears to be already
included in this definition within the
Standards. Upon further analysis, AMS
determined that “or 6 0z.” was never
omitted, and therefore does not need to
be added back into the standards.
However, the language “2%% inch or” in
the bruises definition was in fact
inadvertently omitted as part of a
previous rulemaking (73 FR 70585;
November 21, 2008) but appear in the
Standards. This rulemaking action is
intended to rectify this error.

Therefore, AMS will revise the
following as proposed: Remove the
definition for injury, add table numbers
to the definitions of “Damage,” “Serious
Damage,” and “External Defects,” amend
table headings, replace omission of “272
inch or” in the definition for bruises,
and amend language in the tolerance
section to ensure soft rot tolerances are
applied correctly.

In addition to the comments on these
proposed revisions, one national trade
association representing potato receivers
suggested that AMS reinstitute the 1
percent soft rot en route/at destination
tolerance for the U.S. No. 1 and U.S. No.
2 grades. This proposal is outside the
scope of this rulemaking but may be
considered at a later time.

List of Subjects in 7 CFR Part 51

Agricultural commodities, Food
grades and standards, Fruits, Nuts,
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Reporting and recordkeeping
requirements, Trees, Vegetables.

For reasons set forth in the preamble,
7 CFR part 51 is amended as follows:

PART 51—[AMENDED]

m 1. The authority citation for part 51
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 2.In §51.1541, paragraph (a) is
revised to read as follows:

§51.1541 U.S. No. 1.

* * * * *

(a) Similar varietal characteristics,
except when designated as a mixed or
specialty pack;

*

* * * *

m 3.In §51.1543, paragraph (a) is
revised to read as follows:

§51.1543 U.S. No. 2.
* * * * *

(a) Similar varietal characteristics,
except when designated as a mixed or
specialty pack;

*

* * * *

m 4.In §51.1546, paragraph (a) is
revised to read as follows:

§51.1546 Tolerances.

* * * * *

(a) For defects—(1) U.S. No. 1. (i) At
Shipping Point: A total of 8 percent for
potatoes in any lot which fail to meet
the requirements for the grade:
Provided, That included in this
tolerance not more than the following
percentages shall be allowed for the
defects listed:

(A) 5 percent for external defects;

(B) 5 percent for internal defects; and

(C) Not more than a total of 1 percent
for potatoes which are frozen or affected
by soft rot or wet breakdown. See
§51.1547.

(ii) En route or at destination: A total
of 10 percent for potatoes in any lot
which fail to meet the requirements for
the grade: Provided, That included in
this tolerance not more than a total of
8 percent shall be allowed for
permanent defects: And provided

further, the following percentages shall
be allowed for the defects listed:

(A) 7 percent for external defects,
including therein not more than 5
percent for permanent external defects;

(B) 7 percent for internal defects,
including therein not more than 5
percent for permanent internal defects;
and

(C) Not more than a total of 2 percent
for potatoes which are frozen or affected
by soft rot or wet breakdown. See
§51.1547.

(2) U.S. Commercial: A total of 20
percent for potatoes in any lot which
fail to meet the requirements for the
grade: Provided, That included in this
tolerance not more than the following
percentages shall be allowed for the
defects listed:

(i) 10 percent for potatoes which fail
to meet the requirements for U.S. No. 2
grade, including therein not more than:

(ii) 6 percent for external defects;

(iii) 6 percent for internal defects; and

(iv) Not more than a total of 1 percent
for potatoes which are frozen or affected
by soft rot or wet breakdown. See
§51.1547.

(3) U.S. No. 2. (i) At Shipping Point:
A total of 10 percent for potatoes in any
lot which fail to meet the requirements
for the grade: Provided, That included
in this tolerance not more than the
following percentages shall be allowed
for the defects listed:

(A) 6 percent for external defects;

(B) 6 percent for internal defects; and

(C) Not more than a total of 1 percent
for potatoes which are frozen or affected
by soft rot or wet breakdown. See
§51.1547.

(ii) En route or at destination: A total
of 12 percent for potatoes in any lot
which fail to meet the requirements for
the grade: Provided, That included in
this tolerance not more than a total of
10 percent shall be allowed for
permanent defects: And provided
further, the following percentages shall
be allowed for the defects listed:

(A) 8 percent for external defects,
including therein not more than 6
percent for permanent external defects;

(B) 8 percent for internal defects,
including therein not more than 6

TABLE |II—EXTERNAL DEFECTS

percent for permanent internal defects;
and

(C) Not more than a total of 2 percent
for potatoes which are frozen or affected
by soft rot or wet breakdown. See
§51.1547.

* * * * *

§51.1559 [Removed and Reserved]

m 5. Section 51.1559 is removed and
reserved.

m 6. Section 51.1560 is revised to read
as follows:

§51.1560 Damage.

“Damage” means any defect, or any
combination of defects, which
materially detracts from the edible or
marketing quality, or the internal or
external appearance of the potato, or
any external defect which cannot be
removed without a loss of more than 5
percent of the total weight of the potato.
See Tables III, IV, V and VIin § 51.1564
and Table VII in §51.1565.

m 7. Section 51.1561 is revised to read
as follows:

§51.1561 Serious damage.

“Serious damage” means any defect,
or any combination of defects, which
seriously detracts from the edible or
marketing quality, or the internal or
external appearance of the potato, or
any external defect which cannot be
removed without a loss of more than 10
percent of the total weight of the potato.
See Tables III, IV, V and VI in §51.1564
and Table VII in 5§ 1.1565.

m 8. Section 51.1564 is amended by:
m A. Amending the introductory text by
removing the reference “Table I1I”, and
by adding the reference “Tables III, IV,
V and VI”, in its place.
m B. Amending Table III by revising the
column headings; and
m C. Amending Table Il by revising the
entries for “Bruises (Not including
pressure bruise and sunken discolored
areas)” and “Sprouts”.

The revisions read as follows.

§51.1564 External defects.

* * * * *

Defects

Damage

Serious damage?

* *

Bruises (Not including
pressure bruise and
sunken discolored
areas).

toes.

When removal causes a loss of more than 5 percent of
the total weight of the potato or when the area affected
is more than 5 percent of the surface in the aggregate
(i.e., % inch on a 22 inch or 6 oz. potato). Correspond-
ingly lesser or greater areas in smaller or larger pota-

* * *

* *

When removal causes a loss of more than 10 percent of
the total weight of the potato or when the area affected
is more than 10 percent of the surface in the aggregate
(i.e., 14 inches on a 22 inch or 6 oz. potato). Cor-
respondingly lesser or greater areas in smaller or larger
potatoes.
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TABLE I[I—EXTERNAL DEFECTS—Continued
Defects Damage Serious damage’

SProuts ......cccceeveereeens When more than 5 percent of the potatoes in any lot have When more than 10 percent of the potatoes in any lot
any sprout more than 74 inch in length at shipping have any sprout more than 'z inch in length at shipping
point; more than 2 inch in length at destination; or point; more than 1 inch in length at destination; or have
have numerous individual and/or clusters of sprouts numerous individual and/or clusters of sprouts which se-
which materially detract from the appearance of the po- riously detract from the appearance of the potato. Seri-
tato. ous damage by sprouts shall only be scored against the

U.S. Commercial and U.S. No. 2 grades.

1The following defects are considered serious damage when present in any degree: 1. Freezing. 2. Late blight. 3. Ring rot. 4. Southern bac-

terial wilt. 5. Soft rot. 6. Wet breakdown.

§51.1565 [Amended]

m 9. Section 51.1565 is amended by:

m A. Amending the introductory text by
removing the reference “Table IV”, and
by adding the reference “Table VII”, in
its place; and

m B. Amending Table VII by removing
the column heading “Damage maximum
allowed” and adding the column
heading “Damage Maximum Allowed”
in its place, and by removing the
column heading “Serious damage
maximum allowed”, and by adding the
column heading “Serious Damage
Maximum Allowed” in its place.

Dated: May 24, 2011.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-13485 Filed 6-1-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 201
[Doc. No. AMS—LS-08-0002]
RIN 0581-AC74

Federal Seed Act Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: AMS is revising the Federal
Seed Act (FSA) regulations. The rule
amends the list of prohibited noxious-
weed seeds to reflect the recent addition
of four species, deletion of two species,
and changes in the nomenclature of four
species listed in the Federal Noxious
Weed Act (FNWA). The rule updates the
seed labeling regulations, noxious-weed
seed tolerances, seed testing regulations,
and seed certification regulations. The
rule also revises the nomenclature of
kinds regulated under the FSA and
corrects several minor errors. The list of

noxious-weed seeds is amended to help
prevent the spread of these highly
destructive weeds. The labeling
regulations and noxious-weed seed
tolerances are amended to prevent
potential conflicts with State
regulations, reflect currently used terms,
and reflect current industry practices.
The seed testing and seed certification
regulations are amended to incorporate
the latest in seed testing and seed
certification knowledge and to prevent
potential conflicts with State
regulations.

DATES: Effective July 5, 2011.

FOR FURTHER INFORMATION CONTACT:
Richard C. Payne, Chief, Seed
Regulatory and Testing Branch,
Livestock and Seed Program, AMS, 801
Summit Crossing Place, Suite C,
Gastonia, North Carolina 28054-2193;
telephone (704) 810—8884; fax (704)
852—-4109; e-mail
richard.payne@ams.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This final rule has been reviewed
under Executive Order 12866. This rule
has been determined to be not
significant and, therefore, has not been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

The final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have a retroactive effect. The rule will
not preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that must be exhausted prior
to judicial challenge to the provision of
this rule.

Regulatory Flexibility Act and
Paperwork Reduction Act

AMS has certified that this action will
not have a significant impact on a

substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601-612). Many small entities
ship seed in interstate commerce. There
are about 3,095 interstate shippers.
Small agricultural service firms, which
include interstate shippers, are defined
by the Small Business Administration as
those whose annual receipts are less
than $7,000,000 (13 CFR 121.201). We
estimate that about 90 percent of the
interstate shippers are small entities.

Shippers, including small entities,
usually test and subsequently package
and label seed to comply with both the
FSA and State seed laws. This is
possible because the testing
requirements of the State laws are
similar or the same as those of the FSA.
Therefore, a single test provides
information necessary to comply with
both State seed laws and the FSA.
Changing the seed testing and seed
certification regulations will reconcile
State and Federal seed testing and seed
certification procedures. Moreover,
using similar or the same testing
procedures will reduce the burden on
small entities shipping seed in interstate
commerce because a test used for
interstate commerce could also be used
in intrastate commerce.

Adding four species to the list of
seeds that are noxious in seed shipped
in interstate commerce will not
significantly impact small entities by
adding additional costs for seed testing,
because all seed must currently be
examined for 93 noxious-weed seeds
listed in the FSA regulations and those
listed in the State laws to be compliant
with the FSA. (The FSA requires that
seed shipped in interstate commerce
comply with the noxious-weed seed
requirements of that State into which
the seed is shipped.) Therefore, any
examination for the weed seeds being
added will be in conjunction with
examinations that already occur for
State noxious-weed seeds. Updating the
noxious-weed seed tolerances to be
uniform with those required by State
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laws will make FSA and State
regulatory action uniform and will not
increase the burden on small entities
shipping seed in interstate commerce.

Removing the exemption in the FSA
regulations for labeling freshly
harvested Kentucky bluegrass seed and
sugar beet seed shipped in interstate
commerce during July, August, and
September for germination will not add
additional costs for seed testing because
this testing and subsequent labeling is
required by State seed laws and
regulations. Also, much of the seed
handled by small entities is already
tested by their suppliers. There will be
no effect on the competitive position of
small entities in relation to larger
entities since both will have to comply
with the same regulations.

This rule will not impose any
additional reporting or recordkeeping
requirements. Such requirements are
currently approved by OMB under
Control No. 0581-0026.

Executive Order 13132

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13132, Federalism.
USDA has determined that this rule
conforms to the Federalism principles
set forth in the Executive Order, and
that this rule does not have Federalism
implications.

Background

The FSA, Title IT (7 U.S.C. 1571-1575)
regulates agricultural and vegetable
planting seeds in interstate commerce.
Agricultural and vegetable seeds
shipped in interstate commerce must be
labeled with certain quality information.
The labeling information and any
advertisements pertaining to the seed
must be truthful.

Comments

A notice of proposed rulemaking was
published in the Federal Register (75
FR 78932) on December 17, 2010.
Interested parties were invited to submit
written comments until February 15,
2011. USDA received no comments. A
hearing on the proposed rule was held
in Gastonia, NC, on January 21, 2011, to
discuss the revisions. No one attended
the hearing.

Terms Defined

AMS proposed to revise and update
the nomenclature of many of the kinds
of agricultural and vegetable seeds listed
in §§201.2(h) and 201.2(i) to conform to
current usage on the International Code
of Botanical Nomenclature. AMS also
proposed to add “bunching onion” and
“radicchio” as acceptable synonyms for
“Welch onion” and “chicory,”

respectively, in § 201.2(i). “Bunching
onion” and “radicchio” are commonly
used and accepted kind names by
companies selling and labeling seed.
USDA received no comments. The
changes to these sections, as published
in the proposed rule, are incorporated in
the final rule.

Noxious-Weed Seeds

Under the Federal Noxious Weed Act
(FNWA) of 1974 (7 U.S.C. 2801-2814)
the Secretary has identified certain
noxious weeds that are prohibited
movement into or through the United
States. AMS proposed to amend
§201.16(b) of the FSA regulations to
designate seeds of four additional
species of noxious weeds listed under
the FNWA as noxious in agricultural
and vegetable seed shipped in interstate
commerce under the FSA. In addition,
AMS proposed to amend the FSA
regulations to remove two species no
longer cited in the FNWA and revise the
nomenclature of four species to be
consistent with the nomenclature in the
FNWA. The USDA, Animal and Plant
Health Inspection Service (APHIS)
enforces both the FNWA and Title III,
the Foreign Commerce provisions of the
FSA. However, the FNWA does not
apply to seeds for planting which are
subject to the FSA and does not apply
to any noxious weed seeds that may
contaminate seed subject to the
provisions of the FSA. Thus, AMS
cannot currently take regulatory action
when seeds of the four species classified
as noxious under the FNWA are found
in planting seed. Therefore, by
recognizing them as noxious weeds
under the FSA, AMS will act in an
orderly way to prevent their spread on
those rare occasions that they are found
in planting seeds. Noxious weeds that
are not listed under the FSA may still
be restricted under the FSA in some
cases. Each State has a list of weed
seeds that are noxious in planting seed.
Weed seeds that are designated noxious
by each State are also noxious under the
FSA when present in seed shipped into
that State. USDA received no comments.
The changes to these sections, as
published in the proposed rule, are
incorporated in the final rule.

Seed Testing

AMS proposed to update the FSA
seed testing regulations to include
testing to reflect improvements in seed
testing technology and the current
standards of usage within the industry
as outlined below. The Association of
Official Seed Analysts (AOSA) has
already adopted these changes in their
“Rules for Testing Seed,” the testing
rules used by most State and

commercial seed analysts. Including
these changes in the FSA regulations
will eliminate potential conflicts
between the testing rules used in
interstate commerce and those used by
the States. This will eliminate the need
to do separate tests to ensure that seed
labeling complies with both Federal and
State laws. It will also facilitate seed
trade and reduce cost to the seed
industry and to seed buyers.

AMS proposed that §§ 201.48(g) and
201.51(b) specify a change in the FSA
regulations for determining pure seed
and inert matter for 18 grass seed kinds.
The change will require pure seed of
these 18 kinds to have a caryopsis at
least one-third the length of the palea.
The change will also require seeds of
these 18 grass kinds to be classified as
inert matter if the caryopsis
development is less than one-third the
length of the palea. Currently, all seeds
of these 18 grass kinds are considered
pure seed if the caryopsis has some
degree of endosperm development.
USDA received no comments. The
changes to these sections, as published
in the proposed rule, are incorporated in
the final rule.

Noxious-Weed Seed Tolerances

AMS proposed to update the FSA
seed testing regulations to reflect
improvements in the noxious-weed seed
tolerances using modern statistical
applications. The AOSA has already
adopted these changes in their “Rules
for Testing Seed,” the rules used by
most State and commercial seed
analysts. Including these changes will
eliminate potential conflicts between
FSA and State regulatory action. USDA
received no comments. The changes to
this section, as published in the
proposed rule, are incorporated in the
final rule.

Seed Certification

AMS proposed to update the certified
seed regulations. Sections 201.74 and
201.75 will be amended to permit the
option of printing the lot number, kind,
and variety name (if certified to variety)
on the seed container in a position to be
viewed in conjunction with the official
certification label. A sentence in
§§201.74 and 201.75, pertaining to
small containers of seed, will be deleted
because these containers are covered in
the amendment. The Association of
Official Seed Certifying Agencies
(AOSCA), the organization that
develops rules for use by its members to
certify seed for varietal purity, has
already amended its rules to allow the
option of printing certain required
labeling information on seed containers
outside the confines of the certification
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label. This will reflect that change in the
AOSCA rules and current industry
practices. In addition, this option will
allow seed companies to realize a
financial savings by purchasing seed
bags with preprinted certification labels
in large quantities and add the required
information pertinent to each seed lot.
USDA received no comments. The
changes to these sections, as published
in the proposed rule, are incorporated in
the final rule.

Seed Labeling

AMS proposed to add the term
“(Environmental Protection Agency
Toxicity Category I)” after references to
“mercurials and similarly toxic
substances” in § 201.31a(c)(1),
201.31a(c)(2), and 201.31a(d).

The current FSA regulations refer to
the most toxic class of chemical seed
treatments as “mercurials and similarly
toxic substances.” However, mercury-
based compounds are no longer used by
the seed industry for treating seeds.
Further, the current classification by the
Environmental Protection Agency (EPA)
of the most toxic chemical compounds
used as seed treatments is “Toxicity
Category 1.” Chemicals of this toxicity,
sold in bulk for treating seed, are
required by EPA to be labeled as
Toxicity Category I compounds.
Therefore, adding the term
“(Environmental Protection Agency
Toxicity Category I)” to the FSA
regulations will clarify the labeling
requirements for seed treated with the
most toxic class of chemical compounds
used by the seed industry, reduce the
possibility of mislabeling chemically
treated seed shipped in interstate
commerce, and provide consistency
with classification terms used by EPA.

AMS proposed to update § 201.20 by
removing the exemption from labeling
freshly harvested Kentucky bluegrass
and sugar beet seed sold in July, August,
and September for germination.
Germination labeling is required for all
other kinds of seeds regulated by the
FSA. This exemption is no longer
needed because current industry
practice is to label all kinds of seed for
germination prior to shipment and sale.
Since State seed laws require labeling of
all seed for germination, removing this
exemption will eliminate conflict
between the FSA regulations and State
seed labeling requirements. USDA
received no comments. The changes to
these sections, as published in the
proposed rule, are incorporated in the
final rule.

List of Subjects in 7 CFR Part 201

Certified seed, Definitions,
Inspections, Labeling, Purity analysis,
Sampling.

For reasons set forth in the preamble,
7 CFR part 201 is amended as follows:

PART 201—FEDERAL SEED ACT
REGULATIONS

m 1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 1592.

§201.2 [Amended]

m 2. Section 201.2 is amended by:

m A. Removing the words “§§ 201.1
through 201.159” and adding in their
place the words “this part” in the
introductory text.

m B. Removing the word “act” and
adding in its place the word “Act”, and
by removing the words “§§201.1
through 201.159” and adding in their
place the words “this part” in paragraph
(.

m C. In paragraph (h):

m i. Removing the terms “Agrotricum—
x Agrotriticum Ciferri and Giacom.”,
“Alfalfa—Medicago sativa L.”,
“Alfilaria—Erodium cicutarium (L.)
L’Her.”, “Bahiagrass—Paspalum
notatum Fluegge”, “Barley—Hordeum
vulgare L.”, “Bean, adzuki—Vigna
angularis (Willd.) Ohwi and Ohashi”,
“Bean, field—Phaseolus vulgaris L.”,
“Bean, mung— Vigna radiata (L.)
Wilczek”, “Bentgrass, creeping—
Agrostis stolonifera L. var. palustris
(Huds) Farw.”, “Bermudagrass, giant—
Cynodon dactylon (L.) Pers. var. Aridus
Harlan and de Wet”, “Bluegrass,
Nevada—Poa secunda J.S. Presl”,
“Bluestem, big—Andropogon gerardii
Vitm. var. gerardii”, “Bluestem,
yellow—Bothriochloa ischaemum (L.)
Keng”, “Brome, meadow—Bromus
biebersteinii Roem. and Schult.”,
“Brome, smooth—Bromus inermis
Leyss.”, “Corn, field—Zea mays L.”,
“Corn, pop—Zea mays L.”, “Crambe—
Crambe abyssinica R.E. Fries”,
“Crotalaria, slenderleaf—Crotalaria
brevidens Benth. var. intermedia
(Kotschy) Polh.”, “Crotalaria, striped or
smooth—Crotalaria pallida Ait.”,
“Crownvetch—Coronilla varia L.”,
“Dichondra—Dichondra repens Forst.
and Forst. £.”, “Emmer—Triticum
dicoccon Schrank”, “Fescue, chewings—
Festuca rubra L. subsp. commutata
Gaud.”, “Fescue, hair—Festuca
tenuifolia Sibth.”, “Fescue, hard—
Festuca brevipila Tracey”, “Fescue,
sheep—Festuca ovina L. var. ovina”,
“Grama, blue—Bouteloua gracilis
(Kunth) Steud.”, “Hardinggrass—
Phalaris stenoptera Hack.”, “Hemp—

Cannabis sativa L.”, “Kudzu—Pueraria
montana (Lour.) Merr. var. lobata
(Willd.) Maesen and S. Almeida”,
“Lentil—Lens culinaris Medik.”,
“Lespedeza, sericea or Chinese—
Lespedeza cuneata (Dum.-Cours.) G.
Don”, “Lespedeza, striate—Kummerowia
striata (Thunb.) Schindler”, “Lovegrass,
sand—Eragrostis trichodes (Nutt.)
Wood”, “Millet, foxtail—Setaria italica
(L.) P. Beauv.”, “Millet, Japanese—
Echinochloa frumentacea Link”, “Millet,
proso—Panicum miliaceum L.”,
“Molassesgrass—Melinis minutiflora
Beauv.”, “Mustard, black—Brassica
nigra (L.) Koch”, “Mustard, India—
Brassica juncea (L.) Czernj. and Coss.”,
“Mustard, white—Sinapis alba L.”,
“Oat—Avena byzantina C. Koch, A.
sativa L., A. nuda L.”, “Oatgrass, tall—
Arrhenatherum elatius (L.) ].S. Presl and
K.B. Presl”, “Panicgrass, green—
Panicum maxicum Jacq. var.
trichoglume Robyns”, “Pea, field—
Pisum sativum L.” “Rape, annual—
Brassica napus L. var. annua Koch”,
“Rape, bird—Brassica rapa L. subsp.
rapa”, “Rape, turnip—Brassica rapa L.
subsp. silvestris (Lam.) Janchen”, “Rape,
winter—Brassica napus L. var. biennis
(Schubl. and Mart.) Reichb.”,
“Rescuegrass—Bromus catharticus
Vahl”, “Ricegrass, Indian—Oryzopsis
hymenoides (Roem. and Schult.)
Ricker”, “Rye—Secale cereale L.”, “Rye,
mountain—Secale strictum (K.B. Presl)
K.B. Presl subsp. strictum”, “Ryegrass,
Wimmera—Lolium rigidum Gaud.”,
“Sorghum-sudangrass—Sorghum x
drummondii (Steud.) Millsp. and
Chase”, “Spelt—Triticum spelta L.”,
“Sudangrass—Sorghum x drummondii
(Steud.) Millsp. and Chase”, “Timothy,
turf—Phleum bertolonii DC.”, “Trefoil,
big—Lotus uliginosus Schk.”,
“Triticale—x Triticosecale Wittm.
(Secale x Triticum)”, “Veldtgrass—
Ehrharta calycina J.E. Smith”, “Wheat,
common—Triticum aestivum L.”,
“Wheat, club—Triticum compactum
Host”, “Wheat, durum—Triticum durum
Dest.”, “Wheat, Polish—Triticum
polonicum L.”, “Wheat, poulard—
Triticum turgidum L.”, “Wheatgrass,
beardless—Pseudoroegneria spicata
(Pursh) A. Love”, “Wheatgrass,
intermediate—Elytrigia intermedia
(Host) Nevski subsp. intermedia”,
“Wheatgrass, pubescent—Elytrigia
intermedia (Host) Nevski subsp.
intermedia”, “Wheatgrass, Siberian—
Agropyron fragile (Roth) Candargy
subsp. sibiricum (Willd.) Meld.”,
“Wheatgrass, slender—Elymus
trachycaulus (Link) Shinn.”,
“Wheatgrass, streambank—EIlymus
lanceolatus (Scribn. and J.G. Smith)
Gould subsp. lanceolatus.”,
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“Wheatgrass, tall—Elytrigia elongata
(Host) Nevski”, “Wheatgrass, western—
Pascopyrum smithii (Rydb.) A. Love”,
and “Wildrye, basin—Leymus cinereus
(Scribn. & Merr.) A. Love”.

m ii. Adding the terms “Agrotricum—x
Agrotriticum Cif. & Giacom.”, “Alfalfa—
Medicago sativa L. subsp. sativa”,
“Alfilaria—Erodium cicutarium (L.)
L’Hér.”, “Bahiagrass—Paspalum
notatum Fliiggé”, “Barley—Hordeum
vulgare L. subsp. vulgare”, “Bean,
adzuki—Vigna angularis (Willd.) Ohwi
& H. Ohashi var. angularis”, “Bean,
field—Phaseolus vulgaris L. var.
vulgaris”, “Bean, mung—Vigna radiata
(L.) R. Wilczek var. radiata”, “Bentgrass,
creeping—Agrostis stolonifera L.”,
“Bermudagrass, giant—Cynodon
dactylon (L.) Pers. var. aridus J.R.
Harlan & de Wet”, “Bluegrass, Nevada—
Poa secunda J. Presl”, “Bluestem, big—
Andropogon gerardii Vitman”,
“Bluestem, yellow—Bothriochloa
ischaemum (L.) Keng var. ischaemum”,
“Brome, meadow—Bromus biebersteinii
Roem. & Schult.”, “Brome, smooth—
Bromus inermis Leyss. subsp. inermis”,
“Corn, field—Zea mays L. subsp. mays”,
“Corn, pop—Zea mays L. subsp. mays”,
“Crambe—Crambe abyssinica R.E. Fr.”,
“Crotalaria, slenderleal—Crotalaria
brevidens Benth. var. intermedia
(Kotschy) Polhill”, “Crotalaria, striped or
smooth—Crotalaria pallida Aiton”,
“Crownvetch—Securigera varia (L.)
Lassen”, “Dichondra—Dichondra repens
J.R. Forst. & G. Forst.”, “Emmer—
Triticum turgidum L. subsp. dicoccon
(Schrank) Thell.”, “Fescue, Chewing’s—
Festuca rubra L. subsp. commutata
Gaudin”, “Fescue, hair—Festuca
filiformis Pourr.”, “Fescue, hard—
Festuca trachyphylla (Hack.) Krajina”,
“Fescue, sheep—Festuca ovina L.”,
“Grama, blue—Bouteloua gracilis
(Kunth) Griffiths”, “Hardinggrass—
Phalaris aquatica L.”, “Hemp—
Cannabis sativa L. subsp. sativa”,
“Kudzu—Pueraria montana (Lour.)
Merr. var. lobata (Willd.) Sanjappa &
Predeep”, “Lentil—Lens culinaris
Medik. subsp. culinaris”, “Lespedeza,
sericea or Chinese—Lespedeza cuneata
(Dum. Cours.) G. Don”, “Lespedeza,
striate—Kummerowia striata (Thunb.)
Schindl.”, “Lovegrass, sand—Eragrostis
trichodes (Nutt.) Alph. Wood”, “Millet,
foxtail—Setaria italica (L.) P. Beauv.
subsp. italica” “Millet, Japanese—
Echinochloa esculenta (A. Braun) H.
Scholz”, “Millet, proso—Panicum
miliaceum L. subsp. miliaceum”,
“Molassesgrass—Melinis minutiflora P.
Beauv.”, “Mustard, black—Brassica
nigra (L.) W.D.J. Koch”, “Mustard,
India—Brassica juncea (L.) Czern. var.
juncea”, “Mustard, white—Sinapis alba

L. subsp. alba”, “Oat—Avena byzantina
K. Koch, A. sativa L., A. nuda L.”,
“Oatgrass, tall—Arrhenatherum elatius
(L.) J. Presl & C. Presl subsp. elatius”,
“Panicgrass, green—Panicum maximum
Jacq.”, “Pea, field—Pisum sativum L.
var. arvense (L.) Poir.”, “Rape, annual—
Brassica napus L. var. napus”, “Rape,
bird—Brassica rapa L. subsp.
campestris (L.) A.R. Clapham”, “Rape,
turnip—Brassica rapa L. subsp.
campestris (L.) A.R. Clapham and
subsp. oleifera (DC.) Metzg.”, “Rape,
winter—Brassica napus L. var. napus”,
“Rescuegrass—Bromus catharticus Vahl
var. catharticus”, “Ricegrass, Indian—
Achnatherum hymenoides (Roem. &
Schult.) Barkworth”, “Rye—Secale
cereale L. subsp. cereale”, “Rye,
mountain—Secale strictum (C. Presl) C.
Presl subsp. strictum”, “Ryegrass,
Wimmera—Lolium rigidum Gaudin”,
“Sorghum-sudangrass—Sorghum x
drummondii (Steud.) Millsp. & Chase”,
“Spelt—Triticum aestivum L. subsp.
spelta (L.) Thell.”, “Sudangrass—
Sorghum x drummondii (Steud.) Millsp.
& Chase”, “Timothy, turf—Phleum
nodosum L.”, “Trefoil, big—Lotus
uliginosus Schkuhr”, “Triticale—x
Triticosecale A. Camus (Secale x
Triticum)”, “Veldtgrass—Ehrharta
calycina Sm.”, “Wheat, common—
Triticum aestivum L. subsp. aestivum”,
“Wheat, club—Triticum aestivum L.
subsp. compactum (Host) Mackey”,
“Wheat, durum—Triticum turgidum L.
subsp. durum (Desf.) Husn.”, “Wheat,
Polish—Triticum turgidum L. subsp.
polonicum (L.) Thell.”, “Wheat,
poulard—Triticum turgidum L. subsp.
turgidum”, “Wheatgrass, beardless—
Pseudoroegneria spicata (Pursh) A.
Love”, “Wheatgrass, intermediate—
Thinopyrum intermedium (Host)
Barkworth & D.R. Dewey subsp.
intermedium”, “Wheatgrass,
pubescent—Thinopyrum intermedium
(Host) Barkworth & D.R. Dewey subsp.
barbulatum (Schur) Barkworth & D.R.
Dewey”, “Wheatgrass, Siberian—
Agropyron fragile (Roth) P. Candargy”,
“Wheatgrass, slender—Elymus
trachycaulus (Link) Shinners subsp.
trachycaulus”, “Wheatgrass,
streambank—Elymus lanceolatus
(Scribn. & J.G. Sm.) Gould subsp.
riparius (Scribn. & J.G. Sm.) Barkworth”,
“Wheatgrass, tall—Thinopyrum
elongatum (Host) D.R. Dewey”,
“Wheatgrass, western—Pascopyrum
smithii (Rydb.) Barkworth & D.R.
Dewey”, and “Wildrye, basin—Leymus
cinereus (Scribn. & Merr.) A. Love”.

m D. In paragraph (i):

m i. Removing the terms “Artichoke—
Cynara cardunculus L. subsp.
cardunculus”, “Asparagus—Asparagus
officinalis Baker”, “Bean, garden—

Phaseolus vulgaris L.”, “Bean, lima—
Phaseolus lunatus L.”, “Broadbean—
Vicia faba L.”, “Broccoli—Brassica
oleracea L. var. botrytis L.”, “Brussels
sprouts—Brassica oleracea L. var.
gemmifera DC.”, “Cardoon—Cynara
cardunculus L. subsp. cardunculus”,
“Celeriac—Apium graveolens L. var.
rapaceum (Mill.) Gaud.”, “Chard,
Swiss—Beta vulgaris L. subsp. cicla (L.)
Koch”, “Citron—Citrullus lanatus
(Thunb.) Matsum. and Nakai var.
citroides (Bailey) Mansf.”, “Collards—
Brassica oleracea L. var. acephala DC.”,
“Corn, sweet—Zea mays L.”,
“Cornsalad—Valerianella locusta (L.)
Laterrade”, Cress, water—Rorippa
nasturtium-aquaticum (L.) Hayek”,
Dandelion—Taraxacum officinale
Wigg.”, “Endive—Cichorium endivia L.”,
“Gherkin, West India—Cucumis anguria
L.”, “Kale—Brassica oleracea L. var.
acephala DC.”, “Kale, Chinese—Brassica
oleracea L. var. alboglabra (Bailey)
Musil”, “Kale, Siberian—Brassica napus
L. var. pabularia (DC.) Reichb.”,
“Melon—Cucumis melo L.”, “Mustard,
India—Brassica juncea (L.) Czernj. and
Coss.”, “Mustard, spinach—Brassica
perviridis (Bailey) Bailey”, “Onion—
Allium cepa L.”, “Parsnip—Pastinaca
sativa L.”, “Pea—Pisum sativum L.”,
“Pumpkin—Cucurbita pepo L., C.
moschata (Duchesne) Poiret, and C.
maxima Duchesne”, “Rhubarb—Rheum
rhabarbarum L.”, “Rutabaga—Brassica
napus L. var. napobrassica (L.) Reichb.”,
“Spinach, New Zealand—Tetragonia
tetragonoides (Pall.) Ktze.”, “Squash—
Cucurbita pepo L., C. moschata
(Duchesne) Poiret, and C. maxima
Duchesne”, and “Watermelon—Citrullus
lanatus (Thunb.) Matsum. and Nakai
var. lanatus”.

m ii. Adding the terms “Artichoke—
Cynara cardunculus L.”, “Asparagus—
Asparagus officinalis L.”, “Bean,
garden—Phaseolus vulgaris L. var.
vulgaris”, “Bean, Lima—Phaseolus
Iunatus L.”, “Broadbean—Vicia faba L.
var. faba”, “Broccoli—Brassica oleracea
L. var. italica Plenck”, “Brussels
sprouts—Brassica oleracea L. var.
gemmifera Zenker”, “Cardoon—Cynara
cardunculus L.”, “Celeriac—Apium
graveolens L. var. rapaceum (Mill.)
Gaudin”, “Chard, Swiss—Beta vulgaris
L. subsp. vulgaris”, “Citron melon—
Citrullus lanatus (Thunb.) Matsum. &
Nakai var. citroides (L.H. Bailey)
Mansf.”, “Collards—Brassica oleracea L.
var. viridis L.”, “Corn, sweet—Zea mays
L. subsp. mays”, “Cornsalad—
Valerianella locusta (L.) Laterr.”, “Cress,
water—Nasturtium officinale R. Br.”,
“Dandelion—Taraxacum officinale F.H.
Wigg.”, “Endive—Cichorium endivia L.
subsp. endivia”, “Gherkin, West India—
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Cucumis anguria L. var. anguria”,
“Kale—Brassica oleracea L. var. viridis
L.”, “Kale, Chinese—Brassica oleracea
L. var. alboglabra (L.H. Bailey) Musil”,
“Kale, Siberian—Brassica napus L. var.
pabularia (DC.) Rchb.”, “Melon—
Cucumis melo L. subsp. melo”,
“Mustard, India—Brassica juncea (L.)
Czern.”, “Mustard, spinach—Brassica
rapa var. perviridis L.H. Bailey”,
“Onion—Allium cepa L. var. cepa”,
“Onion, bunching (see Onion, Welsh)”,
“Parsnip—Pastinaca sativa L. subsp.
sativa”, “Pea—Pisum sativum L. subsp.
sativum”, “Pumpkin—Cucurbita pepo
L., C. moschata Duchesne, and C.
maxima Duchesne”, “Radicchio (see
Chicory)”, “Rhubarb—Rheum x
hybridum Murray”, “Rutabaga—Brassica
napus L. var. napobrassica (L.) Rchb.”,
“Spinach, New Zealand—Tetragonia
tetragonoides (Pall.) Kuntze”, “Squash—
Cucurbita pepo L., C. moschata
Duchesne, and C. maxima Duchesne”,
and “Watermelon—Citrullus lanatus
(Thunb.) Matsum. & Nakai var. lanatus”.
m E. In paragraph (w), removing the
words “noxious weed” and adding in
their place the words “noxious-weeds”
in their place wherever they appear.

m F. Amending paragraph (z) by
removing the heading “Processing” and
adding in its place the heading
“Conditioning”, and removing in the
first sentence the word “processing” and
adding in its place the word
“conditioning”.

§201.16 [Amended]

m 3. Section 201.16 in paragraph (b) is
amended by removing the terms
“Borreria alata (Aubl.)DC.”, “Carthamus
oxyacanthus M.Bieb ”, “Digitaria
abyssinica Stapf. (=D. scalarum
(Schweinf.)”, “Ipomoea triloba L.”,
“Orobanche spp.”, “Rottboellia
cochinchinensis (Lour.) Clayton
(=R.exaltata (L.) L.f.)” and adding in
alphabetical order the terms “Carthamus
oxyacantha M. Bieb”, “Digitaria

scalarum (Schweinfurth) Chiovenda”,
“Homeria spp.”, “Rottboellia
cochinchinensis (Lour.) Clayton”,
“Senecio inaequidens DC.”, “Senecio
madagascariensis Poir.”, “Solanum
tampicense Dunal” and “Spermacoce
alata (Aublet) de Candolle”.

m 4. Section 201.20 is revised to read as
follows:

§201.20 Germination.

The label shall show the percentage of
germination for each kind or kind and
variety or kind and type of kind and
hybrid of agricultural seed present in
excess of 5 percent or shown in the
labeling to be present in a proportion of
5 percent or less.

§201.31a [Amended]

m 5. Section 201.31a is amended by
adding the words “(Environmental
Protection Agency Toxicity Category I)”
after the word “substance” in paragraph
(c)(1) and after the word “substances” in
paragraph (c)(2) introductory text.

§201.41 [Amended]

m 6.In § 201.41, paragraph (a), the word
“less” is removed and the word “fewer”
is added in its place.

m 7.In § 201.48, paragraph (g)
introductory text is amended by adding
a new second sentence to read as
follows:

§201.48 Kind or variety considered pure
seed.
* * * * *

(g) * * * Seed units of smooth brome,
fairway crested wheatgrass, standard
crested wheatgrass, tall wheatgrass,
intermediate wheatgrass, pubescent
wheatgrass, western wheatgrass, fescues
(Festuca spp.), and ryegrasses (Lolium
spp.) if the caryopses are at least one-
third the length of the palea; the
caryopsis is measured from the base of

the rachilla. * * *
* * * * *

m 8. Section 201.51 is amended by
adding paragraph (a)(9) to read as
follows:

§201.51 Inert matter.
* * * * *
(a) * *x %

(9) Immature florets of smooth brome,
fairway crested wheatgrass, standard
crested wheatgrass, tall wheatgrass,
intermediate wheatgrass, pubescent
wheatgrass, western wheatgrass, fescues
(Festuca spp.), and ryegrasses (Lolium
spp-) in which the caryopses are less
than one-third the length of the palea;
the caryopsis is measured from the base
of the rachilla.

* * * * *

m 9. Section 201.65 is revised to read as
follows:

§201.65 Noxious-weed seeds in interstate
commerce.

Tolerances for rates of occurrence of
noxious-weed seeds shall be recognized
and shall be applied to the number of
noxious-weed seeds found by analysis
in the quantity of seed specified for
noxious-weed seed determinations in
§201.46, except as provided in
§201.16(b). Rates per pound or ounce
must be converted to the equivalent
number of seeds found in § 201.46,
Table 1, Minimum weight for noxious-
weed seed examination (grams). Some
tolerances are listed in the following
table. The number found as represented
by the label or test (Column X) will be
considered within tolerance if not more
than the corresponding numbers in
Column Y are found by analysis in the
administration of the Act. For numbers
of seed greater than those in the table,

a tolerance based on a degree of
certainty of 5 percent (P=0.05) can be
calculated by the formula,
Y=X+1.65VX+0.03, where X is the
number of seeds represented by the
label or test and Y is the maximum
number within tolerance.

Maximum
number within
tolerances

()

Number represented by label
or test

X)

Maximum
number within
tolerances

(Y)

Number represented by label
or test

Maximum
number within
tolerances

()

Number represented by label
or test

X)

81

83
84
85
86
87
89
90
91

93
94
95
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Maximum
number within
tolerances

Number represented by label
or test

X) (Y

Maximum
number within
tolerances

Number represented by label
or test

) (Y)

Maximum
number within
tolerances

Number represented by label
or test

X) (Y

m 10. In Section 201.74, paragraph (a) is
amended by removing the last sentence,
and paragraph (c) is amended by adding
a sentence at the end of the paragraph
to read as follows:

§201.74 Labeling of all classes of certified
seed.
* * * * *

(c) * * * The seed lot number or
other identification number, the kind,
and variety name (if certified to variety)
shall appear on the official label and/or
directly on the container in a position
to be viewed in conjunction with the
official certification label.

* * * * *

m 11.In § 201.75, paragraph (c), the last
sentence is revised to read as follows:

§201.75 Interagency certification.

* * * * *

(c) * * * The seed lot number or
other identification number, the kind,
and variety name (if certified to variety)
shall appear on the official label and/or
directly on the container in a position
to be viewed in conjunction with the
official certification label.

Dated: May 24, 2011.
Rayne Pegg,
Administrator.
[FR Doc. 2011-13497 Filed 6-1-11; 8:45 am|]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 431

[Docket No. EERE-2008-BT-TP-0014]
RIN 1904-AB85

Energy Conservation Program: Energy
Conservation Standards for Walk-In
Coolers and Freezers; Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; correcting
amendments.

SUMMARY: This document makes a
correction to the regulations pertaining
to the test procedure for walk-in coolers
and freezers. The correction addresses
an erroneous temperature condition for
walk-in freezers.

DATES: Effective Date: June 2, 2011.
FOR FURTHER INFORMATION CONTACT: Mr.
Charles Llenza, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2192. E-mail:
Charles.Llenza@ee.doe.gov.

In the Office of the General Counsel,
contact Mr. Michael Kido, U.S.
Department of Energy, Office of the
General Counsel, GC-71, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586-5709. E-mail:
Michael Kido@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Energy Policy and Conservation
Act (EPCA), as amended by section
312(c) of the Energy Independence and
Security Act (EISA 2007), requires the
Department of Energy (DOE) to
prescribe a test procedure to measure
the energy use of walk-in coolers and
freezers (collectively, walk-ins). See 42
U.S.C. 6314(a). DOE recently satisfied
this requirement by issuing a final rule
establishing a test procedure for
manufacturers to use when measuring
the energy use of a walk-in unit. See 76
FR 21580 (April 15, 2011).

Since the publication of that
rulemaking, it was recently discovered
that an error is present in Appendix A
of the regulatory text, which governs,
among other things, the test conditions
for walk-in coolers and freezers. That
text, within the context of assessing the
long-term thermal resistance of the
insulating foam contained in the panel
components used to construct a walk-in
freezer container, uses, incorrectly and
inconsistent with the statute, a
prescribed test temperature of 35 °F £ 1
°F for freezers. The temperature that
should have been inserted in that
provision is 20 °F £ 1 °F. Periods should
also have been included after that
provision and the one following it that
sets the temperature test condition for
panels used in coolers. This document
corrects these errors.

II. Need for Correction

As published, the current provisions
of 10 CFR part 431, Subpart R,
Appendix A, include the incorrect
testing temperature for manufacturers to
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use when measuring the long-term
insulation performance of the foam
insulation used in a walk-in freezer
unit. The published temperature, 35 °F
+ 1 °F—a temperature that exceeds the
safe storage of frozen perishable items—
conflicts with the mandatory 20 °F
requirement that Congress had
prescribed as part of the EISA 2007
amendments governing the testing of
insulation foam used in walk-in
freezers. See 42 U.S.C. 6314(a)(9)(A)(iii)
(indicating that the insulation value of
the foam used with walk-in freezers
shall be calculated using a temperature
of 20 °F). This higher temperature also
exceeds the temperature at which a
walk-in freezer unit would normally
operate. Additionally, the temperature
conditions specified throughout the
remaining portions of the recently
promulgated test procedure for walk-in
freezers are consistent with the
operation of a freezer and substantially
lower than 35 °F. See, e.g. 10 CFR part
431, subpart R, Appendix A, Sec.
5.3(a)(2)(i) (specifying the air
temperature for freezer internal cooling
conditions at -10 °F). DOE also notes
that the preamble to the final rule
explained that, consistent with the
statute, a 20 °F requirement was being
adopted in the regulations when testing
the long-term performance of insulating
foam for walk-in freezer applications.
Another necessary correction to the text
is that a period is needed for both
conditions to clarify that the two
conditions pertain to two situations—
one for freezers and one for coolers.

In light of the applicable statutory
requirement, the clear inconsistency
between the currently published
temperature testing condition and the
actual temperatures at which the tested
products operate, and the fact that DOE
specifically stated in the final rule’s
preamble that the rule would apply a 20
°F requirement for walk-in freezer
applications, DOE finds that there is
good cause under 5 U.S.C. 553(b)(B) to
not provide prior notice and an
opportunity for public comment on the
changes contained in this document.
For the reasons discussed above,
providing prior notice and an
opportunity for public comment would
be unnecessary and contrary to the
public interest.

Accordingly, this correction
document revises the temperature
requirement specified in 10 CFR part
431, subpart R, Appendix A, section
5.2(a)(1)(i) to specify a 20 °F
requirement for testing the insulation
performance of walk-in freezer
insulation foam and adds a period at the
end of 10 CFR part 431, subpart R,

Appendix A, sections 5.2(a)(1)(i) and
5.2(a)(1)(ii).

List of Subjects in 10 CFR Part 431

Administrative practice and
procedure, Energy conservation,
Reporting and recordkeeping
requirements.

Issued in Washington, DC on May 26,
2011.

Kathleen Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Office of Technology
Development, Energy Efficiency and
Renewable Energy.

For the reasons stated in the
preamble, DOE corrects 10 CFR part 431
as set forth below.

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.
Appendix A [Corrected]

m 2. In Appendix A to subpart R of part
431, revise sections 5.2(1)(i) and
5.2(1)(ii) to read as follows:

Appendix A to Subpart R of Part 431—
Uniform Test Method for the
Measurement of Energy Consumption of
the Components of Envelopes of Walk-
In Coolers and Walk-In Freezers

* * * * *

5.2 Measuring Long Term Thermal
Resistance (LTTR) of Insulating Foam
* * * * *
(1) * * %
(i) For freezers: 20 °F £ 1 °F must be used.
(ii) For coolers: 55 °F + 1 °F must be used.
* * * * *
[FR Doc. 2011-13653 Filed 6—-1—11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2011-0548; Directorate
Identifier 2011-SW-025-AD; Amendment
39-16710; AD 2011-12-03]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
S—92A Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
Sikorsky Model S—92A helicopters. This
AD requires a nondestructive inspection
(NDI), eddy current or fluorescent
penetrant inspection (FPI), of each main
gearbox (MGB) upper housing assembly
rib on the left, right, and forward MGB
mounting foot at specified intervals
based on the MGB upper housing
assembly hours time-in-service (TIS). If
there is a crack, this AD requires
replacing the MGB upper housing
assembly with an airworthy MGB upper
housing assembly. This AD is prompted
by a report of a crack found on the MGB
upper housing assembly left mounting
foot forward rib that cannot be detected
visually. We are issuing this AD to
prevent loss of the MGB and subsequent
loss of control of the helicopter.

DATES: This AD is effective June 17,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 17, 2011.

We must receive comments on this
AD by August 1, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Sikorsky Aircraft
Corporation, Attn: Manager,
Commercial Technical Support,
mailstop S581A, 6900 Main Street,
Stratford, CT, telephone (203) 383-4866,
e-mail address tsslibrary@sikorsky.com,
or at http://www.sikorsky.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone:
800-647-5527) is in the ADDRESSES
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section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Michael Schwetz, Aviation Safety
Engineer, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7761, fax (781) 238-7170,

Michael Schwetz@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We are adopting a new AD for the
Sikorsky Model S—92A helicopters. This
AD requires an NDI, eddy current or
FPI, of each MGB upper housing
assembly rib on the left, right, and
forward MGB mounting foot for a crack
because it cannot be detected visually.
This AD is prompted by a report of a
crack found on the MGB upper housing
assembly left mounting foot forward rib
during removal of an MGB that had
reached its life limit of 1,000 hours TIS.
The MGB mounting foot has a history of
two types of cracks. The visual
inspection for these two types of cracks
is required in AD 2010-24—04 (75 FR
70812, November 19, 2010). The
discovery of a third type of crack on the
left mounting foot forward rib may not
be reliably detected by visual
inspection. This condition, if not
detected and corrected, could result in
loss of the MGB, and subsequent loss of
control of the helicopter.

Relevant Service Information

We reviewed Sikorsky Alert Service
Bulletin No. 92—63—025A, Revision A,
dated May 12, 2011 (ASB). The ASB

assembly at the mounting foot ribs for
cracks.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other helicopters of the same
type design.

AD Requirements

This AD requires, at specified
intervals based on the MGB upper
housing assembly hours TIS, eddy
current or FPI inspecting the left, right,
and forward MGB upper housing
mounting foot ribs for a crack. If there
is a crack, the AD requires replacing the
MGB upper housing assembly with an
airworthy MGB upper housing
assembly. This AD requires
accomplishing the actions by following
the specified portions in the ASB.

Differences Between the AD and the
Service Information

We refer to “flight hours” as “hours
TIS.” This AD requires the inspection to
be done by an ASNT Level 2 or
equivalent inspector and this AD
requires recurring inspections.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because of the short compliance

housing assembly mounting foot ribs for
a crack. Therefore, we find that notice
and opportunity for prior public
comment are impracticable and that
good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2011-0548 and Directorate
Identifier 2011-SW-025—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 29
helicopters of U.S. registry.

We estimate the following costs to

specifies a one-time NDI of the MGB time required to NDI certain MGB upper comply with this AD:
ESTIMATED COSTS
. Cost per Cost on U.S.
Action Labor cost Parts cost helicopter operators

NDI of each left, right, and
forward MGB mounting
foot rib.

$138,040.

29 helicopters x 3.5 work-
hours per inspection x
16 inspections per year
x $85 per work-hour =

1 x 56 work-hours x $85
per work-hour = $4,760,
to replace 1 MGB.

$286,000 for a MGB upper
housing.

$4,760 to do 16 NDI in-
spections per year.

$428,800, assuming 1 re-
placement of the MGB
upper housing assem-
bly.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,

part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Does not warrant making
distinction for intrastate aviation in
Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-12-03 Sikorsky Aircraft Corporation
(Sikorsky): Amendment 39-16710;
Docket No. FAA-2011-0548; Directorate
Identifier 2011-SW-025-AD.

Effective Date
(a) This AD is effective June 17, 2011.

Affected ADs

(b) None.
Applicability

(c) Model S—-92A helicopters with main
gearbox (MGB) upper housing assembly, part
number (P/N) 92351-15110-042, —043, —044,

—045, or —046, installed, certificated in any
category.

Unsafe Condition

(d) This AD is prompted by a report of a
crack found on the MGB left mounting foot
forward rib that may not be found during a
visual inspection. We are issuing this AD to
prevent loss of a MGB and subsequent loss
of control of the helicopter.

Compliance

(e) For each MGB upper housing assembly
with 700 or more hours time-in-service (TIS),
within 30 hours TIS, unless already done, or
for each MGB upper housing assembly with
more than 500 hours TIS but less than 700

hours TIS, within 50 hours TIS, unless
already done, and for all helicopters
thereafter at intervals not to exceed 50 hours
TIS:

(1) Clean and Eddy Current inspect the
forward, left, and right MGB mounting foot
ribs for a crack by following the
Accomplishment Instructions, paragraphs
3.C. through 3.D.(2)(d), of Sikorsky Alert
Service Bulletin No. 92—-63—-025A, Revision
A, dated May 12, 2011 (ASB); or

(2) Clean and fluorescent penetrant inspect
(FPI) the MGB mounting foot ribs for a crack
by following the Accomplishment
Instructions, paragraphs 3.E.(1) through
3.E.(5), of the ASB.

(3) An inspector qualified to ASNT Level
IT or equivalent is required to perform the
nondestructive inspection (NDI), by Eddy
Current or FPI, of the left, right, and forward
MGB mounting foot ribs for a crack.

(f) If there is a crack, before further flight,
replace the MGB upper housing assembly
with an airworthy MGB upper housing
assembly.

Note: Sikorsky has developed a Phase III
MGB upper housing assembly, P/N 92351—
15310-041, is not subject to the
“Applicability” of this AD.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Boston Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested,
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Additional Information section of this AD.

(2) Before using any approved AMOC, we
request that you notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

Additional Information

(h) For more information about this AD,
contact Michael Schwetz, Aviation Safety
Engineer, Boston Aircraft Certification Office,
12 New England Executive Park, Burlington,
MA 01803, telephone (781) 238-7761, fax
(781) 238—7170, E-mail
Michael.Schwetz@faa.gov.

Material Incorporated by Reference

(1)(1) Inspect the MGB upper housing
assembly mounting foot ribs for a crack by
following the specified portions of Sikorsky
Alert Service Bulletin No. 92—-63—-025A,
Revision A, dated May 12, 2011. The Director
of the Federal Register approved the
incorporation by reference of the service
information.

(2) For service information identified in
this AD, contact Sikorsky Aircraft
Corporation, Attn: Manager, Commercial
Technical Support, mailstop S581A, 6900
Main Street, Stratford, CT, telephone (203)
383-4866, e-mail address
tsslibrary@sikorsky.com, or at http://
www.sikorsky.com.

(3) Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas, or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Subject

(j) The Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code is 6320 Main Gearbox.

Issued in Fort Worth, Texas on May 24,
2011.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-13531 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0506; Directorate
Identifier 2010-SW-020—-AD; Amendment
39-16703; AD 2011-11-04]

RIN 2120-AA64

Airworthiness Directives; L’Hotellier
Portable Halon 1211 Fire Extinguishers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified fire extinguishers. This action
requires replacing each unairworthy
portable fire extinguisher with an
airworthy portable fire extinguisher.
This amendment is prompted by an
ongoing investigation that has
established that unapproved Halon 1211
has been used to fill L’'Hotellier portable
fire extinguishers that are likely to be
onboard various model helicopters. The
actions specified in this AD are
intended to prevent using contaminated
gas that may reduce fire suppression
and release toxic fumes that would
endanger the safety of the helicopter
and its occupants.
DATES: Effective June 17, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
August 1, 2011.
ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.
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e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from
L’HOTELLIER, 4 rue Henri Poincare,
92167 ANTONY Cedex, France,
telephone +33(0)1 55 59 09 65, fax
+33(0)1 46 66 71, E-mail
Alain.Dorneau@hs.utc.com.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, J. R.
Holton, Jr., ASW-112, Aviation Safety
Engineer, Rotorcraft Directorate, Safety
Management Group, 2601 Meacham
Blvd., Fort Worth, Texas 76137,
telephone (817) 222-4964, fax (817)
222-5961.

SUPPLEMENTARY INFORMATION:
Discussion

This amendment adopts a new AD for
the specified fire extinguisher. This
action requires replacing each portable
fire extinguisher containing
unapproved, contaminated Halon 1211
with a portable fire extinguisher
containing approved Halon 1211. This
amendment is prompted by an ongoing
investigation that has established that
unapproved Halon 1211 has been used
to fill L’Hotellier portable fire
extinguishers that are likely to be
onboard various model helicopters. This
condition, if not corrected, may reduce
fire suppression and release toxic fumes
that would endanger the safety of the
helicopter and its occupants.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.
2009-0277R1, dated February 5, 2010,

to correct an unsafe condition for
L’Hotellier portable fire extinguishers,
part number (P/N) 863520—-00. EASA
reports that the Civil Aviation Authority
of the United Kingdom (UK) has
informed them that significant
quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire
extinguishers. Halon 1211 is used in
portable fire extinguishers, usually
fitted or stowed in aircraft passenger
cabins and flight decks. An ongoing
investigation has established that
LyonTech Engineering Ltd, a UK-based
company, has supplied unapproved
Halon 1211 to L’Hotellier. This Halon
1211 has subsequently been used to fill
certain portable fire extinguishers that
are likely to be installed in or carried on
various model helicopters including
Eurocopter France Model EC120B;
AS350B, BA, B1, B2, B3, and D;
AS355E, F, F1, N, and NP; and SA341G
and 342] helicopters, with a portable
fire extinguisher, P/N 863520-00, with
a serial-number listed in the L’Hotellier
service information.

Related Service Information

L’Hotellier has issued Service Bulletin
863520—-26—001, dated December 21,
2009 (SB). The SB specifies returning
each affected serial-numbered fire
extinguisher to L’Hotellier. The SB also
specifies that if a label containing,
among other information, “Application
of SBA 863520-26—001" is installed on
a fire extinguisher, indicating that it has
been reconditioned with pure Halon
1211 according to L’Hotellier internal
procedure ITR70030-00, that
reconditioned or new fire extinguisher
can be placed in the helicopter. EASA
classified this SB as mandatory and
issued EASA AD No. 2009-0277R1,
dated February 5, 2010, to ensure the
continued airworthiness of these
helicopters.

FAA'’s Evaluation and Unsafe Condition
Determination

These products have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in the
MCAI AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs.

Differences Between This AD and the
EASA AD

We require a 60-day compliance time
because we have determined that 60
days will ensure an acceptable level of
safety versus allowing a 6-month
compliance time. We have included the
affected serial numbers of the fire
extinguishers in the AD rather than
referring to the SB for the serial
numbers.

FAA’s Determination and Requirements
of This AD

This unsafe condition is likely to exist
or develop on other helicopters of these
same type designs. Therefore, this AD is
being issued to replace unairworthy fire
extinguishers with airworthy fire
extinguishers to prevent using
contaminated gas that may reduce fire
suppression and release toxic fumes that
would endanger the safety of the
helicopter and its occupants.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability and
structural integrity of the helicopter in
the event of a fire. Therefore, replacing
each unairworthy fire extinguisher with
an airworthy fire extinguisher is
required within 60 days, and this AD
must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Costs of Compliance

We estimate that this AD will affect
about 1,000 helicopters. We also
estimate that it will take about 1work-
hour per helicopter to inspect and
replace the fire extinguisher. The
average labor rate is $85 per work-hour.
Required parts will cost about $212 to
replace each fire extinguisher. Based on
these figures, we estimate the cost of
this AD on U.S. operators is $297,000,
assuming the fire extinguishers are
replaced on the estimated fleet.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2011-0506;
Directorate Identifier 2010-SW-020-
AD” at the beginning of your comments.
We specifically invite comments on the
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overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2011-11-04 L’Hotellier: Amendment 39—
16703. Docket No. FAA-2011-0506;
Directorate Identifier 2010-SW-020-AD.

Applicability: Portable Halon 1211 fire
extinguisher, part number 863520-00, with a
serial number listed in Table 1 of this AD,
installed on various model helicopters
including Eurocopter France Model EC120B;
AS350B, BA, B1, B2, B3, and D; AS355E, F,
F1, N, and NP; and SA341G or 342]
helicopters, certificated in any category,
except for a fire extinguisher that has a label
containing a reference to “SBA 863520-26—
001” indicating that it has been reconditioned
with pure Halon 1211 according to
L’Hotellier internal procedure ITR70030-00.

TABLE 1

From S/N
with

a prefix of
“RM”

Through S/N
with

a prefix of Quantity

Compliance: Required as indicated, unless
accomplished previously.

The actions specified in this AD are
intended to prevent using contaminated gas

that may reduce fire suppression and release
toxic fumes that would endanger the safety
of the helicopter and its occupants.

(a) Within 60 days, replace each
unairworthy fire extinguisher with an
airworthy fire extinguisher.

Note 1: L'Hotellier Service Bulletin
863520-26—-001, dated December 21, 2009,
contains information that relates to the
subject of this AD.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety
Management Group, ATTN: DOT/FAA
Southwest Region, J.R. Holton, Jr., ASW-112,
Aviation Safety Engineer, Rotorcraft
Directorate, Safety Management Group, 2601
Meacham Blvd., Fort Worth, Texas 76137,
telephone (817) 222-4964, fax (817) 222—
5961, for information about previously
approved alternative methods of compliance.
deactivated.

(c) The Joint Aircraft System/Component
(JASC) Code is 2622: Fire Bottle, Portable.

(d) This amendment becomes effective on
June 17, 2011.

Note 2: The subject of this AD is addressed
in European Aviation Safety Agency AD No.
2009-0277R1, dated February 5, 2010.

Issued in Fort Worth, Texas, on May 11,
2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-13635 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0543; Directorate
Identifier 2011-CE-018-AD; Amendment
39-16709; AD 2011-12-02]

RIN 2120-AA64

Airworthiness Directives; Viking Air
Limited Model DHC-3 (Otter) Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above that are equipped
with a Honeywell TPE331-10 or —12JR
turboprop engine installed per
Supplemental Type Certificate (STC)
SA09866SC. This AD requires
incorporating revised airspeed
limitations and marking the airspeed
indicator accordingly. There is also a
requirement for the installation of a
temporary placard until the airspeed
indicator can be modified but not to
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exceed a certain period of time. This AD
was prompted by analysis that showed
that airspeed limitations for the affected
airplanes are not adjusted for the
installation of a turboprop engine as
stated in the regulations. We are issuing
this AD to prevent the loss of airplane
structural integrity due to the affected
airplanes being able to operate at speeds
that exceed the speeds established in
the Federal aviation regulations for safe
operation.

DATES: This AD is effective June 2, 2011.

We must receive comments on this
AD by July 18, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Peter W. Hakala, Aerospace Engineer,
FAA Rotorcraft Directorate, Fort Worth
Special Certification Office, ASW-190,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; phone: (817) 222-5145;
fax: (817) 222-5785; e-mail:
peter.w.hakala@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

Recent analysis by the FAA on the
Viking Air Limited Model DHC-3
(Otter) airplanes equipped with a

Honeywell TPE331-10 or —12]JR
turboprop engine installed per
Supplemental Type Certificate (STC)
SA09866SC revealed that airspeed
limitations for the affected airplanes are
not adjusted for the installation of a
turboprop engine as stated in the
regulations. 14 CFR 23.1505 paragraph
(c) applies to turbine engine airplanes
and includes the following: “* * * a
maximum operating limit speed (VMO/
MMO-airspeed or Mach number,
whichever is critical at a particular
altitude) must be established as a speed
that may not be deliberately exceeded in
any regime of flight (climb, cruise, or
descent) unless a higher speed is
authorized for flight test or pilot training
operations. VMO/MMO must be
established so that it is not greater than
the design cruising speed VC/MC and so
that it is sufficiently below VD/MD and
the maximum speed shown under
23.251 to make it highly improbable that
the latter speeds will be inadvertently
exceeded in operations. The speed
margin between VMO/MMO and VD/
MD or the maximum speed shown
under 23.251 may not be less than the
speed margin established between VC/
MC and VD/MD under 23.335(b), or the
speed margin found necessary in the
flight test conducted under 23.253.”

The FAA has discovered that the
affected airplanes, as currently
certificated, have airspeed indicators
with color band markings that do not
comply with 14 CFR 23.1505(c). This
could result in reduced safety margins
that may result in an unsafe condition.

Based on further analysis with
application of the regulations, the FAA
has determined that an airspeed
limitation of 134 miles per hour (mph)
for airplanes with floats and 144 mph
for basic land airplanes would address
the concern for the unsafe condition.

This condition, if not corrected, could
result in loss of airplane structural
integrity due to the affected airplanes
being able to operate at speeds that
exceed the speeds established in the
Federal aviation regulations for safe
operation.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires incorporating
revised airspeed limitations and
marking the airspeed indicator
accordingly. There is also a requirement
for the installation of a temporary
placard until the airspeed indicator can
be modified but not to exceed a certain
period of time.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because it could result in loss of
airplane structural integrity due to the
affected airplanes being able to operate
at speeds that exceed the speeds
established in the Federal aviation
regulations for safe operation. Therefore,
we find that notice and opportunity for
prior public comment are impracticable
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2011-0543 and Directorate
Identifier 2011-CE—018-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 25
airplanes of U.S. registry

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Airplane Flight Manual Limitation, Placard, | 10 work-hours x $85 per hour = $850 ........... $90 $940 $23,500
and Airspeed Indicator Modification.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2011-12-02 Viking Aircraft Limited:
Amendment 39-16709; Docket No.

FAA-2011-0543; Directorate Identifier
2011-CE-018-AD.

Effective Date
(a) This AD is effective June 2, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Viking Aircraft
Limited Model DHC-3 (Otter) airplanes, all
serial numbers, that are:

(1) equipped with a Honeywell TPE331-10
or —12JR turboprop engine installed per
Supplemental Type Certificate (STC)
SA09866SC (Texas Turbines Conversions,
Inc.); and

(2) certificated in any category.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code: 11, Placards and Markings.

Unsafe Condition

(e) This AD was prompted by analysis that
showed that airspeed limitations for the
affected airplanes are not adjusted for the
installation of a turboprop engine as stated in
the regulations. We are issuing this AD to
prevent of the loss of airplane structural
integrity due to the affected airplanes being
able to operate at speeds that exceed the
speeds established in the Federal aviation
regulations for safe operation.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

TABLE 1—ACTIONS, COMPLIANCE, AND PROCEDURES

Actions

Compliance

(1) Insert the following information into the Limitations section of the airplane flight manual (AFM) or AFM supple-
ment: “Airspeed limitation: VMO = 144 MPH for land/ski plane and VMO = 134 MPH for seaplane.”

(i) This can be done by inserting this AD into the Limitations section of the AFM or AFM supplement.

(i) Inserting the information into the Limitations section of the AFM or AFM supplement may be performed by
the owner/operator (pilot) holding at least a private pilot certificate and must be entered into the aircraft
records showing compliance with this AD in accordance with 14 CFR §§43.9 (a)(1)-(4) and 14 CFR
91.417(a)(2)(v). The record must be maintained as required by 14 CFR §§91.417, 121.380, or 135.439.

(2) Fabricate a placard using letters of at least V/s-inch in height with the following words: “Never exceed airspeed
of 144 MPH, VMO speed limit for land/ski plane and 134 MPH, VMO speed limit for seaplane.” Install this
placard on the airplane instrument panel next to the airspeed indicator within the pilot’s clear view.

(3) Modify the airspeed indicator accordingly to reflect the above limitation. Mark the airspeed indicator with a red
radial line at 144 MPH for a land/ski plane and/or with a red radial at 134 MPH for a seaplane. This instrument

modification must be done by an appropriately rated repair facility.
(i) This action eliminates the need for the placard required by paragraph (f)(2) above.

(i) This action can be done instead of the placard requirement in paragraph (f)(2) provided it is done within

the next 10 hours TIS after the effective date of this AD.

Before further flight after the
effective date of this AD.

Within the next 10 hours
time-in-service (TIS) after
the effective date of this
AD.

Within the next 30 days
after the effective date of
this AD.
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Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Fort Worth Special
Certification Office, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(h) For more information about this AD,
contact Peter W. Hakala, Aerospace Engineer,
FAA Rotorcraft Directorate, Fort Worth
Special Certification Office, ASW-190, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; phone: (817) 222-5145; fax: (817)
222-5785; e-mail: peter.w.hakala@faa.gov.

Issued in Kansas Gity, Missouri, on May
25, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-13532 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0857; Directorate
Identifier 2010-NM-156—-AD; Amendment
39-16708; AD 2011-12-01]

RIN 2120-AA64

Airworthiness Directives; Koito
Industries, Ltd., Seats and Seating
Systems Approved Under Technical
Standard Order (TSO) TSO-C39b,
TSO-C39c, or TSO-C127a

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
determining if affected seats and seating
systems and their components are
compliant with certain FAA regulations,
and removing those seats, seating
systems, and their components that are
shown to be unsafe from the affected
fleet. This AD was prompted by a
determination that the affected seats and
seating systems may not meet certain
flammability, static strength, and
dynamic strength criteria. Failure to
meet static and dynamic strength

criteria could result in injuries to the
flightcrew and passengers during
emergency landing conditions. In the
event of an in-flight or post-emergency
landing fire, failure to meet
flammability criteria could result in an
accelerated fire. We are issuing this AD
to prevent accelerated fires and injuries
to the flightcrew and passengers.

DATES: This AD is effective August 1,
2011.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Patrick Farina, Aerospace Engineer,
Cabin Safety Branch, ANM—150L, FAA,
Los Angeles Aircraft Certification Office
(ACO), 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
phone: 562—627-5344; fax: 562-627—
5210; e-mail: Patrick.Farina@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
September 24, 2010 (75 FR 58340). That
NPRM proposed to require determining
if affected seats and seating systems and
their components are compliant with
certain FAA regulations, and removing
those seats, seating systems, and their
components that are shown to be unsafe
from the affected fleet.

Ex Parte Contact

On October 14, 2010, during two
separate meetings, we met to discuss the
NPRM with the European Aviation
Safety Association (EASA), Japanese
Civil Airworthiness Bureau (JCAB),
Airbus, and Boeing, as well as with
other national airworthiness authorities
and operators. On October 20, 2010, we
had a similar meeting with additional
authorities and operators. We
emphasized that the meetings were not
a substitute for the formal comment

process and would consider comments
made through the comment process
identified in the NPRM. Summaries of
these meetings are posted in the AD
docket on the Internet at http://
www.regulations.gov.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Withdraw the NPRM

Several commenters either inferred or
specifically requested that we withdraw
the NPRM.

The Association of European Airlines
(AEA) stated that the combined safety
analysis carried out by EASA/FAA for
the NPRM is fundamentally flawed
because it assumes “a catastrophic
failure.” The AEA also stated that new
test data are available to the FAA. AEA
added that Koito (witnessed by the
JCAB) has carried out extensive
retesting of the seats to prove they are
safe and meet all of the certification
criteria. AEA concluded that these data
have not been evaluated by the FAA,
which could negate the issuance of an
FAA AD.

The Association for Asia Pacific
Airlines (AAPA), China Airlines, and
Japan Transocean Airlines (JTA) stated
that the evaluation and use of JCAB data
could negate the justification for the
NPRM.

Koito Industries (Koito) respectfully
questioned the basis for the NPRM
moving forward, absent FAA
verification and support that an unsafe
condition exists. Koito stated it deeply
regrets the circumstances surrounding
this AD. Koito submitted that no actual
unsafe condition has been verified even
for production seats where
discrepancies existed between drawings
and materials used to show compliance.
Koito added that the NPRM states only
that a potential unsafe condition could
exist. Koito submitted that non-
compliance with regulations does not
necessarily equate to an unsafe
condition. Koito stated that the testing
results will provide much-needed data
for the FAA to make the required
determination under section 39.5 of the
Federal Aviation Regulations (14 CFR
39.5), and then the FAA will be able to
determine whether a safety-of-flight
issue exists that is sufficient to warrant
an AD in accordance with the
requirements of section 39 of the
Federal Aviation Regulations (14 CFR
39). Koito concluded that issuing an AD
prior to reviewing forthcoming testing
data to determine whether an unsafe
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condition exists could result in
unnecessary burdens on aircraft
manufacturers and affected airlines.

Nippon Cargo Airlines (NCA) stated it
could not accept the issuance of an AD
prior to completion of all appropriate
actions (including re-testing, conformity
assessment, and establishment of the
refurbishment plan) that should be
performed by Koito. NCA stated that we
should establish a feasible compliance
period based on service bulletin
recommendations and status of parts
availability. We infer NCA is requesting
we withdraw the NPRM.

EVA Airways stated that it preferred
an alert service bulletin be issued
instead of an AD because a service
bulletin would minimize the impact on
daily operation and minimize the cost
impact on operators.

We do not agree to withdraw the
NPRM. It is a fact that some seats have
failed during testing. Failure of the seat,
in combination with an emergency
landing, is considered catastrophic. The
purpose of the required initial
determination (testing) is to determine
which seats might fail. The purpose of
an AD is to restore the affected fleet to
an acceptable level of safety. Only those
seats that fail the testing will be
required to be removed from service.
EASA and the FAA have reviewed the
data generated by Koito, under the
oversight of JCAB, and we have
determined that this AD is necessary to
address the identified unsafe condition.
In addition, certification of these seats
was obtained through false pretenses,
and thus, until the seats are re-certified
in whole, they need to be appropriately
marked and actions must be done in
accordance with this AD. We have not
revised the AD in this regard.

Request for Extension of Comment
Period

Multiple commenters requested an
extension of the comment period, and
most wanted the extension in order to
allow review of the Koito/JCAB data.
AAPA, All Nippon Airways (ANA), The
Boeing Company, China Airlines,
Continental Airlines, Copa Airlines,
EVA Air, Japan Airlines International
(JAL), JTA, Jett8 Airlines, Kuwait
Airways, NCA, Thai Airways, and
Virgin Blue International Airlines (V
Australia) requested that the comment
period be extended by 90 days in order
to provide time for the parties
concerned to better understand the
Koito/JCAB test data. The AAPA and
AEA stated that because the JCAB is the
primary certification and design
authority for the Koito seats, and has
been able to confirm that production
drawings were retained by Koito and

checked for conformity, the new JCAB
data should be given credit. The AAPA
and China Airlines stated that the
failure to do so would ignore the huge
potential burden the NPRM would
impose on national airworthiness
authorities providing oversight and air
carriers. Continental requested that the
FAA work with the JCAB to determine
the validity of the data and accept data
that demonstrate compliance on specific
seat models to reduce the potential
burden on the operators.

AEA requested an extension of the
comment period for six months. AEA
commented that the NPRM calls for in-
service seats to be used for testing, but
that the same goal can be achieved by
carrying out a conformity evaluation of
in-service seats against those tested by
Koito, under JCAB supervision.

Koito requested an extension of the
comment period for three months. Koito
stated that it is confident that its
comprehensive safety testing, conducted
under strict JCAB supervision and in
cooperation with Airbus, Boeing, and
JCAB-regulated airlines, will assist the
FAA and EASA in preparing a more
targeted and effective AD, without
compromising in any way the level of
safety that the AD seeks to ensure. Koito
added that once the FAA and EASA
have thoroughly evaluated Koito’s
testing methodology, procedures, and
results, and are satisfied that Koito’s
testing can be a reliable basis for
determining the safety of in-service
seats, the testing results could be widely
shared among all the parties affected by
the AD. Koito noted that this would
allow the affected parties to provide the
FAA with more precise and targeted
comments before the AD is adopted.
Koito also stated that the FAA itself
could gain important insights from
reviewing Koito’s testing methodology
and testing results before issuing a final
AD.

Airbus commented that the comment
period should be extended (but did not
specify the length of the requested
extension) to allow review of the Koito/
JCAB tests results.

Singapore Airlines did not request an
extension of the comment period;
however, Singapore Airlines requested
that JCAB data be evaluated by the FAA.
Singapore Airlines stated that JCAB
showed that all design changes made to
in-service seat models have been
identified and analyzed, with no
problem identified relating to metallic
parts, and no significant differences
between seats manufactured and
production drawings.

We disagree with extending the
comment period. As stated previously,
we have discussed the data in briefings

with EASA and the operators. EASA
and the FAA have since reviewed the
data generated by Koito, under the
oversight of JCAB, and concluded that
test data from new-build test articles can
be used to demonstrate compliance to
the static strength requirements of the
AD; we have added Notes 3 through 10
to this AD to provide clarification on
testing. Test data from new-build test
articles can also be used for the
flammability requirements in
combination with conformity of in-
service seat cushions. The purpose of
this AD is to restore the affected fleet to
an acceptable level of safety. To delay
this action would be inappropriate,
since we have determined that an
unsafe condition exists and that the
actions required by this AD must be
conducted to ensure continued safety.
Failure of the seat in combination with
an emergency landing is considered
catastrophic. The required initial
determination (testing) will determine if
seats do not meet FAA regulations and
those that do not could fail. Only those
seats that fail the testing will be
required to be removed from service. We
have not changed this AD in this regard.

Request for Follow-Up Briefing Session

AAPA, China Airlines, EVA Airways,
JAL, Jett8 Airlines, NCA, and Thai
Airways requested a follow-up briefing
session be made to carriers similar to
the follow-up session agreed on in
Cologne for carriers in the Asian-Pacific
(ASPAC) region. Kuwait Airways
requested a follow-up briefing session
be made to carriers similar to the follow-
up session agreed on in Cologne for
concerned carriers. ANA requested a
follow-up briefing session be made to
carriers similar to the follow-up session
agreed on in Singapore.

We agree it is beneficial for affected
parties to meet again. We plan on
organizing a meeting with affected
parties shortly after the AD is published.
No change to the AD is necessary
regarding this issue.

Request for Consistency Between the
Applicability of the FAA NPRM and the
EASA Proposed AD (PAD)

JAL and JCAB requested consistency
between the applicability of the FAA
NPRM and the EASA PAD because the
NPRM applies to the component and the
PAD applies to airplanes having the
component. JAL stated that in the FAA
NPRM, the proposed AD is to be applied
to passenger seats manufactured by
Koito; however, the EASA PAD is
applied to airplanes equipped with
passenger seats manufactured by Koito.
JAL requested a unified applicability to
avoid unexpected burdens on the
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airlines/operators. JCAB stated the
applicability between the FAA NPRM
and EASA PAD should be further
harmonized so as to avoid confusion
among authorities and operators of
countries outside the U.S. and Europe.

We acknowledge the importance of
harmonizing with EASA. The FAA has
granted an approval for the seats
themselves, and so the seats are the
basis of the applicability of the FAA AD.
This is different in the EASA system,
where the approval is based on airplane
installation. Although the description of
the applicability is different, the overall
effect of the two ADs should be
essentially the same. Nonetheless, while
it is thought that all the seat models
have been identified, there may be
models not identified. Commenters have
also noted that the NPRM did not
address several older types of seats,
approved under technical standard
order (TSO) TSO-C39, TSO-C39a, and
TSO-C127, as well as non-TSO models.
We intend to supersede this AD to
address any affected seats that are
determined to not be covered by this
AD. However, we have not revised this
AD in this regard.

Request To Match the Affected Seats in
the Applicability of the FAA NPRM
With Those in the EASA PAD

Several commenters requested that
the affected seats in our applicability
match those in the EASA PAD. JCAB
identified 74 models listed in the NPRM
that are not produced under TSO-C39b,
TSO-C39c, or TSO-C127a: 15 models
that are approved under TSO-C127, 22
models that are approved under TSO-
C39a, and 37 models that do not have
TSO approvals. JCAB noted that seats
models approved under TSO-C39a and
TSO-C127 and those without TSO
approval are not covered by the
proposed AD by its current text. JCAB
requested that we harmonize our
applicability with EASA’s applicability.

JCAB also stated that there are seat
models listed in table 1 of the NPRM
that are not approved under TSO-C39b,
TSO-C39c, or TSO-C127a, as specified
in paragraph (c) of the NPRM. JCAB
requested that we revise table 1 and
paragraph (c) of the NPRM to clarify the
intent of the NPRM for these seat
models.

Koito stated that the NPRM contains
32 seat model numbers that were not
produced under TSO-C39b, TSO-C39c,
or TSO-C127a and should be removed.

Boeing requested that TSO-C127 be
added to the applicability of the NPRM
if the intent of the AD is to be applicable
to all Koito seats. Boeing stated that
some Koito seats were certified to TSO—
C127 prior to the release of TSO-C127a.

We agree that certain seat models that
should be covered by the FAA AD were
not explicitly covered by the
applicability of the NPRM. However, we
do not agree to revise the applicability
of this AD. Adding seats models to the
applicability would require issuance of
a supplemental NPRM instead of a final
rule. To delay this action would be
inappropriate, since we have
determined that an unsafe condition
exists and that the actions required by
this AD must be done to ensure
continued safety. We might issue further
rulemaking to address other seat
models, including models approved
under other TSOs and those without
TSO approval. The future rulemaking
might revise the applicability of the AD
to include all seat models produced by
Koito, installed on any aircraft by any
means. We have not revised this AD in
this regard.

Request To Revise Applicability by
Removing Certain Seats Models From
Table 1

JCAB stated that 11 models of Koito
seats have seat cushions provided by
another TSO holder (TSO-C72c). We
infer JCAB is requesting that seat
cushions made by another manufacturer
be removed from table 1 of the NPRM.

We do not agree. The JCAB did not
identify which seat models were issued
with TSO-C72c seat cushions provided
by an outside source (non-Koito
produced). Seats for which the cushion
approval is independent of the Koito
TSO authorization can show
compliance with the cushion
flammability requirements using the
third-party approval basis under TSO—
C72c. As it is possible for the seat to be
modified by a third party to procure seat
cushions by Koito, we have not revised
this AD in this regard. The TSO-C72c
seat cushion is a requirement of TSO—
C127a.

Request To Remove Seat Models
Installed on Certain Airplanes From the
Applicability

JCAB requested that seat models for
Mitsubishi YS—11 and Fokker F-27
airplanes, which were designed and
manufactured well before the mid-
1980s, be removed from table 1 of the
NPRM. JCAB stated that according to
the conclusions of the investigation
conducted by Koito Manufacturing, a
parent company of Koito Industries, the
fraudulent activities by Koito Industries
started in the mid-1980s. JCAB stated its
investigation revealed the same results,
and therefore, it is believed that those
seats designed and manufactured before
the mid-1980s were properly certified
and need not be the subject of ADs.

We acknowledge the commenter’s
request. However, we have not received
data to identify seats certified without
falsified data. In addition, as discussed
previously, certain seats might not be
part of the applicability of this AD
because this AD only applies to seats
and seating systems having certain
models numbers that are approved
under TSO-C39b, TSO-C39c, or TSO—
C127a. However, under the provisions
of paragraph (1) of this AD, we will
consider requests for approval of an
alternative method of compliance
(AMOOQC) if sufficient data are submitted
to substantiate that the new AMOC
would provide an acceptable level of
safety. We have not revised this AD in
this regard.

Request To List Both the Seat Model
and Part Number in the Applicability

Airbus requested the NPRM list both
the seat model and generic part number
in the AD applicability.

We disagree. The commenter did not
justify its request. We have determined
that, to capture all Koito seats, including
third-party modified seats and second-
hand seats, reference to the model alone
is appropriate for the applicability of the
AD. The affected model numbers are
identified in table 1 of this AD. We have
not revised this AD in this regard.

Request To Delete Fokker Services B.V.
From Table 2 in the Applicability

Fokker Services B.V. requested we
remove “Fokker Services B.V.” from
table 2 of the NPRM. Fokker Services
B.V. indicated that it did not certificate
the installation of seats or seating
systems by Koito, nor was it aware of
any Koito seats installed on aircraft
types on which Fokker Services B.V. is
the type certificate holder.

We disagree. All operators must
confirm whether the affected seats and
seating systems are installed. Table 2 of
this AD is a non-inclusive list of
manufacturers on which the seats and
seating systems may be installed. JCAB
has identified seat model AFS—105
installed at one time on Fokker aircraft
(type certificate data sheet A—817).
Although it is probable that this model
has been removed and destroyed, it has
not been verified. We have not revised
this AD in this regard.

Request To Explain Effect of NPRM on
Imported Airplanes

An anonymous commenter requested
that we clarify the effect of the NPRM
on imported airplanes. The commenter
questioned whether an operator of a
non-U.S. registered airplane can obtain
a certificate of airworthiness from the
FAA after the AD is released without re-



31806 Federal Register/Vol.

76, No. 106/ Thursday, June 2, 2011/Rules and Regulations

testing Koito seats. The commenter
stated that for a newly imported
airplane, the seats would be affected by
the “Parts Installation” requirement
specified in paragraph (h) of the NPRM,
which does not allow installation of a
non-retested Koito seat after the
effective date of the AD.

We agree to clarify the effect of this
AD on imported airplanes. When an
operator imports an airplane onto the
U.S. Register, the airplane is subject to
all applicable FAA ADs. Moving an
airplane from one register to another
would not be classified as a new
installation if there is no physical
design change to the subject airplane.
An imported airplane is subject to the
compliance times in this AD. We have
not revised this AD in this regard.

Request for Compliance Time Extension

Multiple commenters requested that
we extend the compliance times
specified in the NPRM.

ANA requested that we extend the
compliance times to do the testing and
to remove non-compliant seats, seating
systems, and components. ANA stated
that a longer compliance time is needed
to do the required tests because it will
not be able to accomplish them within
two years. AAPA, ANA, and China
Airlines commented that the NPRM
would require operators to take actions
that are normally beyond their
responsibility and competence. China
Airlines added that the NPRM ignores
the economic and operational burden
that will be faced by air carriers. ANA
argued that air carriers are not experts
in seat design and indicated that any
seat testing would have to be performed
by a seat vendor or public test facility.

AAPA, China Airlines, JTA, and Thai
Airways requested that the compliance
time of 2 years specified in paragraph
(g) of the NPRM for determining
compliance with FAA regulations
(testing) be extended to 5 years. The
commenters stated that it is the
responsibility of the primary design and
certificating authority (the JCAB) with
the support of Koito, in collaboration
with EASA and FAA, to develop a plan
of action to ensure compliance of in-
service Koito seats. The commenters
added that agencies capable of
performing the testing of in-service
seating are limited and may not have
sufficient resources to support the
affected air carriers. The commenters
also stated that seat providers do not
necessarily have the resources or spare
capacity to support requests from air
carriers required to change their seats,
especially within the 2-year compliance
period operators have for seats that have
failed the testing. JTA pointed out that,

as a consequence of the problems with
Koito seats, airplanes have been and are
grounded. JTA stated that airlines have
no suitable pragmatic solution available
due to the lack of certified spares and
the long lead-time of sourcing
replacement seats.

AAPA, China Airlines, and JTA also
requested that we extend the 6-year
compliance time for removing non-
compliant seating systems (specified in
paragraph (g)(3) of the NPRM) to 15
years. AAPA, China Airlines, and JTA
questioned the safety analysis used by
the FAA to establish the NPRM
compliance time. JTA requested we
consider that, based on a new finding of
the JCAB and 16g test results stored in
Koito computers, it can be concluded
that even non-compliant seats still offer
a high level of protection. JTA also
asked that we consider there is no
justification to assume this potential
non-compliance will result in an
increase of fatalities and noted there
have been no reported seat failures that
resulted in fatalities. JTA also stated that
there are no historical data to support
that the safety analysis takes into
account the potential of seat failures
resulting from high-level turbulence
events.

AAPA, AEA, China Airlines, and JTA
requested that we reconsider the
compliance times based on a revised
catastrophe rate and stated that using an
accident rate of 0.15-10~7 is a more
realistic base for the safety analysis.
AEA added that the affected seats would
have a reduction in performance of 10%
compared to the certification
requirement.

AEA and Thai Airways commented
that the lack of certified spares and the
long lead time of sourcing seats make
the replacement of seats difficult and
asked for a longer compliance time to
perform seat testing and seat
replacement. AEA noted that a 2-year
compliance time would ground
airplanes. Thai Airways requested that
the compliance time of 2 years specified
in the NPRM be extended to 5 years.
Thai Airways noted that there are a
large number of seats in-service, and
FAA and EASA test facilities do not
currently exist. Thai Airways stated that
replacement seats are not
interchangeable because they are
customized for items such as in-flight
entertainment.

Boeing requested that the 2-year
compliance time be extended to 5 years.
Boeing stated that retrofit programs take
at least 2 years to certify. Boeing also
stated that all the falsified tests showed
that the forward dynamic test pulses
were greater than 14g. Boeing noted that
although not 16g, the test results

indicate a level of safety higher than
that of 9g-only seats.

Cathay Pacific Airways and V
Australia requested that the 2-year
compliance time be extended to 4 years.
Cathay Pacific stated the extended
compliance time would allow sufficient
time to carry out seat replacement
during its scheduled heavy maintenance
checks. Cathay Pacific also noted it
takes 18 to 24 months for a typical seat
development. V Australia noted that
seat acquisition programs typically take
18 to 21 months. Cathay Pacific also
stated that seat suppliers might not have
sufficient capacity to cope with the high
demand from all the affected operators.

Copa Airlines stated it is concerned
about the compliance times of the
NPRM. EVA Airways, JAL, Singapore
Airlines, and V Australia stated the
compliance times are not feasible. Copa
Airlines, EVA Airways, and JAL stated
there are no step-by-step service bulletin
or original equipment manufacturer
(OEM) instructions and that the NPRM
should include clear guidance on means
of compliance, work instructions, and/
or requirements for facilities to conduct
the tests. Copa Airlines, EVA Airways,
and Singapore Airlines stated that the
high demand for replacement parts
might exceed the capacity of suppliers.
Copa Airlines and JAL added there is
insufficient time to replace the seats if
they fail the testing since a new seat
program takes 18 to 24 months. V
Australia also stated there is insufficient
time to replace seats. Singapore Airlines
added that for airlines with a large fleet
having affected seats, the 2-year
compliance time is not pragmatic
because vendors need time to design,
manufacture, and install new seats. EVA
Airways and JAL also questioned the
availability of test facilities. Singapore
Airlines stated that the 2-year time limit
to replace seats that fail the 16g and 9g
tests would pose a hardship for
operators.

Koito suggested that we add explicit
wording to paragraph (g) of the NPRM
that would allow airlines to start their
testing plan with a static performance
test according to “14 CFR 25.562(b)(3)(ii)
and (iii)” within 2 years (to get approval
for seats to remain in service for 6 years)
and continue it later with a dynamic
testing according to sections
25.562(b)(2) and (c)(7) of the Federal
Aviation Regulations (14 CFR
25.562(b)(2) and (c)(7)) within 6 years.
Koito stated it understands that the FAA
considers this phased testing structure
as an acceptable testing plan, but also
understands that this flexibility is
important to Koito’s customers.

We acknowledge that the compliance
times specified in the NPRM could be



Federal Register/Vol. 76, No. 106/ Thursday, June 2, 2011/Rules and Regulations

31807

misinterpreted. We also acknowledge
that air carriers are not experts in seat
design and that testing most likely
would be done by the seat manufacturer
or at a test facility.

We have revised paragraphs (g), (g)(1),
(g)(2), (g)(3), and (g)(4) of this AD to
clarify the compliance times by
removing the 2-year compliance time
that was specified in paragraph (g) of
the NPRM and including the applicable
compliance times for the determination
and removal in paragraphs (g)(1), (g)(2),
(g)(3), and (g)(4) of this AD. Paragraph
(g)(3) of this AD allows 6 years for the
determination for certain seating
systems specified in that paragraph.
Paragraph (g)(4) of this AD allows three
years for the determination for
components specified in that paragraph.
It was not our intent to require the
determinations specified in paragraphs
(g)(3) and (g)(4) of this AD within the 2-
year compliance time.

We have also revised paragraph (g)(2)
of this AD and added paragraph (h) of
this AD to clarify the actions and
compliance times for seating systems
approved under TSO-C127a that are
shown to be compliant with sections
25.562(b)(2) and 25.562(c)(7) of the
Federal Aviation Regulations (14 CFR
25.562(b)(2) and 14 CFR 25.562(c)(7)),
but are shown to exhibit sharp or
injurious surfaces. Instead of removing
non-compliant seating systems,
operators may determine if the seating
systems are compliant with sections
25.561(b)(3)(ii) and 25.561(b)(3)(iii) of
the Federal Aviation Regulations (14
CFR 25.561(b)(3)(ii) and 14 CFR
25.561(b)(3)(iii)) and do not exhibit
sharp or injurious surfaces. The removal
of seating systems within the initial 2-
year compliance time will only be
required in the event that the seat model
is not capable of withstanding the
minimum static forward and side loads.
We have not extended any other
compliance times specified in this AD.

However, under the provisions of
paragraph (1) of this AD, we will
consider requests for approval of an
extension of the compliance time if
sufficient data are submitted to
substantiate that the new compliance
time would provide an acceptable level
of safety.

In regard to one commenter’s
justification for extending the
compliance time, we do not agree with
the suggestion that there is evidence the
level of safety offered by Koito seats is
only 10% below the applicable
certification requirements. The FAA risk
assessment does not assume 100%
failure in the event of a survivable
emergency landing and post-emergency
landing fire, and includes both

worldwide and U.S. fleet accident rates.
Seats that do not pass the static
requirements pose a significant
airworthiness risk in the event of an
accident and also in the event of high-
turbulence loads. Seats, seating systems,
and components that fail to meet the
requirements specified in this AD must
be removed; this AD does not require
replacement of seats, seating systems,
and components.

In regard to the Koito data, we have
reviewed the data available to us and
have determined this AD is necessary to
address the identified unsafe condition.
As previously stated in the NPRM
section “The Role of the Airframe
Manufacturers (Airbus and Boeing) in
Helping Airlines Establish the Status of
Their Seats,” it will take cooperation
among the airlines, the seat
manufacturer, and the authorities to
minimize the effects of this AD.

Request To Revise Compliance Times
for Removal of Seats and Seating
Systems With Sharp or Injurious
Surfaces

Several commenters requested that we
revise the compliance times for removal
of seats and seating systems that have
sharp or injurious surfaces (specified in
paragraph (g)(4) of the NPRM). ANA
requested clarification of the sharp edge
issue or limitation for use (TSO-C127 &
TSO-C127a). ANA stated that in the
case where the static test is performed
without the sharp edge as the first
confirmation test, it will be able to use
the seat for 6 years. However, ANA
stated that in case it performs the 16g
test as the first confirmation test and
finds sharp edges, the seat must be
removed within 2 years. Based on the
above, ANA considered that the current
AD description has an inconsistency.

JAL stated that the NPRM requires
that determination of compliance or
removal of the non-compliant seats
against the sharp or injurious surfaces
criteria be accomplished within 2 years
after the effective date of the AD for the
seats approved under TSO-C127a.
However, JAL suggested that since the
compliance time for the dynamic testing
requirements in section 25.562 of the
Federal Aviation Regulations (14 CFR
25.562) would be 6 years once the seats
have passed the static testing
requirements in section 25.561 of the
Federal Aviation Regulations (14 CFR
25.561), the compliance time to
determine if there are sharp or injurious
surfaces in dynamic testing should be 6
years for consistency with the dynamic
testing.

JAL also stated the NPRM does not
specify the requirements and method of
compliance for the sharp or injurious

surfaces. Accordingly, JAL requested
that the FAA clarify those requirements
and methods by specifying the
applicable section(s) of the regulation(s)
and/or providing clear guidance
information.

We agree that the compliance time for
removing seats and seating systems that
have sharp or injurious surfaces should
be revised. We have removed paragraph
(g)(4) of the NPRM and added the
determination of sharp or injurious
surfaces to the actions specified in
paragraphs (g)(1), (g)(2), (g)(3), and (h)(2)
of this AD, as discussed previously. The
compliance times in this AD are based
on the relative risk to safety resulting
from non-compliance with the different
standards; it is acceptable that the sharp
edge determination be correlated with
the particular type of test (static or
dynamic) being performed. Thus, we
agree that both assessments should have
the same compliance time.

As noted in the NPRM, the sharp edge
determination can be made from
photographic evidence of the original
Koito tests. In addition, as noted above,
the FAA will accept the determination
of an FAA designee who witnessed the
test(s).

Request To Revise Compliance Times
for Removing Non-Compliant Seats,
Seating Systems, and Components

Two commenters requested that we
revise the compliance times for
removing seats, seating systems, and
components that are not compliant.
ANA requested that if structural failure
is found, then the compliance time for
the required removal should be counted
from the test confirmation date. JAL
requested that the FAA consider
revising the commencement date of the
compliance time for removing seats,
seating systems, and components that
are not compliant from “the effective
date of the AD” to “the date when the
non-compliance is determined.”

We disagree. The commenters provide
no technical justification for revising the
compliance time for removal. Operators
must comply with the actions in this AD
within the compliance times specified
in this AD in order to address the
identified unsafe condition. However,
under the provisions of paragraph (1) of
this AD, we will consider requests for
approval of an extension of the
compliance time if sufficient data are
submitted to substantiate that the new
compliance time would provide an
acceptable level of safety. We have not
revised this AD in this regard.
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Request To Be Excluded From the
Requirements of the NPRM

ANA also asked to be excluded from
the requirements of the NPRM by
providing a plan to replace the seats
within 10 years or sell the airplanes
within 4 to 5 years.

We disagree. The commenter did not
provide justification for its request. As
stated previously, operators must
comply with the actions in this AD
within the compliance times specified
in this AD in order to address the
identified unsafe condition. However,
under the provisions of paragraph (1) of
this AD, we will consider requests for
approval of an alternative method of
compliance if sufficient data are
submitted to substantiate that the new
AMOC would provide an acceptable
level of safety. We have not revised this
AD in this regard.

Request To Clarify the 2-, 3-, and 6-
Year Compliance Times

Sami Kazi requested that we clarify
whether the 2-, 3-, and 6- year
compliance time requirements start after
the 2-year compliance time specified in
paragraph (g) of the NPRM. Sami Kazi
stated that “For example if the AD is
released on January 1, 2011 then the
compliance findings must be completed
by Dec. 31, 2012. Then 2, 3 or 6 years
time periods of ‘Table—Summary of
Proposed Actions and Requirements’
start after Dec. 31, 2012.”

We agree to provide the following
clarification of the compliance times.
The compliance times in this AD for
removing non-compliant seats, seating
systems, and components do not start
on the date of the compliance findings.
All compliance times in this AD are
measured from the effective date of the
AD. For example, if an AD has a
compliance time of “within 2 years after
the effective date of this AD” and the AD
has an effective date of July 1, 2011, the
deadline for compliance for actions
required within 2 years is July 1, 2013.

Request To Change Paragraphs (g)(1)
and (g)(2) of the NPRM

Boeing requested that paragraphs
(g)(1) and (g)(2) of the NPRM be revised
to ensure that TSO-C39b and TSO-C39c
seats installed on airplanes having 14
CFR 25.562 as their certification basis
are tested to the 14 CFR 25.562
regulations.

We disagree. We acknowledge that
TSO-C39b and TSO-C39c seats that are
installed on airplanes having 14 CFR
25.562 as their certification basis should
be tested to the 14 CFR 25.562
regulations. However, we have not
revised this AD in this regard at this

time. Revising these actions would
require the issuance of a supplemental
NPRM instead of a final rule. To delay
this action would be inappropriate,
since we have determined that an
unsafe condition exists and that the
actions required by this AD must be
conducted to ensure continued safety.
We might consider further rulemaking
to address this issue.

Request for Harmonization of
Remaining In-Service Time Between
FAA NPRM and EASA PAD

AAPA, China Airlines, EVA Airways,
JTA, Singapore Airlines, and Thai
Airways requested that we harmonize
with EASA on the remaining time in-
service for Koito seats. AAPA and China
Airlines stated that EASA and FAA are
widely recognized by national
airworthiness authorities as leading
regulatory authorities, especially in the
areas of safety, type certification, and
design. AAPA and China Airlines added
that it is also well understood that the
FAA’s and EASA’s jurisdiction covers
only those air carriers operating aircraft
on the U.S. Register and in the 27
countries in the European Union,
respectively. AAPA, China Airlines, and
JTA explained that it is common
practice for airworthiness authorities to
adopt either the EASA or FAA
airworthiness directive; however, on
implementing an AD, some regulators
elect to apply an FAA AD to the Boeing
fleet and the corresponding EASA AD to
the Airbus fleet. AAPA, China Airlines,
and JTA concluded that consequently,
since there is a lack of harmonization
between the FAA and the EASA
proposed ADs, the end result will be a
mixed standard fleet.

AAPA, China Airlines, JTA, and Thai
Airways noted that, unlike the FAA’s
NPRM, the equivalent EASA PAD 10—
101 will include a 10-year maximum
limit on continued service of in-service
seats, even after air carriers have
successfully passed all test
requirements. EVA Airlines stated that
in the FAA NPRM, the seats may remain
in service if they meet amendment level
25-64 of sections 25.562(b)(2) and (c)(7)
of the Federal Aviation Regulations (14
CFR 25.562(b)(2) and (c)(7)). AAPA,
China Airlines, and JTA argued that this
difference is not driven by safety and is
an unjustified cost burden. AAPA and
China Airlines, and EVA Airways and
JTA urged the FAA to ask EASA to
remove this 10-year requirement to
ensure harmonization.

Singapore Airlines requested that we
recommend to EASA to allow seats to
continue operation without limitation if
they pass the confidence tests—similar
to the FAA.

JCAB noted that harmonization efforts
may be made to avoid possible
confusion among authorities and
operators of the countries and regions
outside the U.S. and Europe. JCAB
previously stated that it does not have
any plan to issue its own AD because
the FAA and EASA are in a better
position to make fleet-wide risk analysis
and to come up with possible fleet-wide
actions.

We acknowledge the importance of
harmonizing with EASA, and we have
coordinated with EASA on our
respective ADs. However, EASA’s 10-
year limiting requirement is a result of
its regulatory requirements, and the
FAA is not in a position to recommend
changes to this. We have determined
that seats, seating systems, and
components that meet the FAA
regulations specified in this AD do not
need to be removed and, therefore, this
AD does not have a 10-year limiting
requirement. While harmonization is a
goal, EASA is obligated to follow its
own regulatory guidance. Given the age
of many of the seats in service, it is
arguable whether the EASA 10-year
requirement will have a significant
effect on airplanes affected by EASA’s
PAD. We have not changed this AD in
this regard.

Request for Time Extension for Spare
Parts Eligibility for Installation

Several commenters requested that we
extend the time for spare parts
eligibility for installation specified in
paragraph (h) of the NPRM.

AAPA, China Airlines, and JTA stated
that since the announcement by the
JCAB of the problems associated with
Koito seats, all spare parts have been
deemed not approved until Koito has
finalized a recertification process.
Furthermore, AAPA, China Airlines,
and JTA stated that Koito is not
permitted to make spares available even
if it has them in stock. AAPA, China
Airlines, and JTA stated that, as a
consequence, air carriers are under
significant pressure as they are unable
to adequately support in-service seats,
and sourcing of parts manufacturer
approval (PMA) parts is a possibility,
but not widely accepted. AAPA, China
Airlines, and JTA pointed out that in
order to support the requirements of the
AD, spare parts are essential. AAPA,
China Airlines, and JTA urged the FAA,
EASA, and JCAB to determine the best
way forward by agreeing on an approach
that offers flexibility for air carriers to
source spare parts.

Continental Airlines requested that
the current inventory of spare parts be
allowed to remain eligible for
installation without additional testing
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for two years from the effective date of
the AD since the requirement for
replacement components places an
unreasonable burden on the operators to
recertify or purge current inventory of
spare parts within the timeframe
specified.

We disagree with extending the time
for spare parts eligibility for installation
specified in paragraph (i) of this AD
(referred to as paragraph (h) in the
NPRM). However, we did intend to
allow Koito seats and seating systems as
“direct” spares for the same part number
seats or seating systems based on
guidance in the component
maintenance manual (a “direct” spare
has the same part number of the part it
replaces). Therefore, we have revised
paragraph (i) of this AD and a new Note
11 to add this exception and definition.

We have also added new paragraph (j)
to this AD to allow re-arrangement of
the existing installed seats if the re-
arrangement follows the same
installation instructions and limitations
as the original certification. In addition,
we have added new paragraph (k) to this
AD to clarify the parts installation
requirements for components of seats
and seating systems (we had included
components in paragraph (h) of the
NPRM).

Under the provisions of paragraph (1)
of the final rule, we will consider
requests for approval of an extension of
the compliance time if sufficient data
are submitted to substantiate that the
change would provide an acceptable
level of safety.

Request To Remove Requirement to
Determine if Seats and Seating Systems
Have Sharp or Injurious Surfaces

Boeing stated many of the tests of the
suspect seats were witnessed by FAA
“delegates” (designated engineering
representatives (DERs) or authorized
representatives (ARs)); thus, the seats
were already reviewed for sharp edges.
Boeing also stated that even after DERs
discontinued witnessing TSO tests, the
photos from the tests were provided in
the test report, which was provided to
the installer. Boeing concluded that had
any of the photos exhibited sharp edges,
the AR would have questioned this and
required additional data or tests in order
to make the compliance finding on the
installation. We infer that Boeing is
requesting that we remove the
requirement to determine if seats and
seating systems have sharp or injurious
surfaces, as specified in paragraphs (g)
and (g)(4) of the NPRM.

We disagree with the request because
determining if there are sharp or
injurious surfaces is necessary to
address the identified unsafe condition.

Photographic evidence is not sufficient
since often times it is not close enough
and the angle can readily hide defects
that are not a blatant failure. In addition,
if testing was done at a lower pulse than
required, the low pulse may not show

a hidden defect that would have been
evident at the required pulse. We have
not changed this AD in this regard.

Request To Revise Costs of Compliance

AEA, EVA Airways, and Koito
requested that we revise the Costs of
Compliance section of the NPRM. AEA
stated that there are significant impacts
and costs involved: hundreds of million
of dollars in retrofitting seats including
months—possibly years—of ground
time if seats cannot be sourced. Koito
stated that the NPRM not only
underestimates the cost of the proposed
AD, but in some cases acknowledges
that the cost cannot be determined.
Koito noted that the FAA did not appear
to consider the replacement costs for
seats, seating systems, and their
components that are found to be non-
compliant. Koito stated that the FAA
should not ignore the costs of replacing
seats, seating systems, and their
components that are found to be non-
compliant. EVA Airways stated the
NPRM specifies a cost estimate of
approximately $875,000 for 40,365
passenger seats installed on airplanes in
the U.S. fleet. EVA Airways added that
since there is no way to know how
many tests will be done and how many
seats will be modified or replaced, it is
very difficult to estimate the exact cost
of this NPRM; however, because the cost
for one dynamic test is about $20,000 to
$50,000, the NPRM estimate of $875,000
is low.

We do not agree to revise the Cost of
Compliance section of this AD. We have
included the estimated cost of the
actions required by this AD, which is
applicable to the U.S. fleet. The AD
requires a determination and removal of
non-compliant parts, and we have
included those costs. While this AD
does not require replacement we
recognize that operators could choose to
replace non-compliant seating systems.
However, we are unable to make an
assessment of how many seats would be
required to be replaced based on the
findings of the AD. We did provide an
estimated cost of replacement seats in
the table “Seat Replacement Cost
Estimates” in the preamble of the NPRM
and this final rule in the Costs of
Compliance section.

We also do not consider it appropriate
to attribute the costs associated with
aircraft “down time” to the AD.
Normally, compliance with the AD will
not necessitate any additional down

time beyond that of a regularly
scheduled maintenance hold. Even if
additional down time is necessary for
some airplanes in some cases, we do not
have sufficient information to evaluate
the number of airplanes that may be so
affected or the amount of additional
down time that may be required.
Therefore, attempting to estimate such
costs would be futile. We have not
revised this AD in this regard.

Request for Department of
Transportation (DOT) and Office of
Management and Budget (OMB) Review

Koito requested that the NPRM be
reviewed by the DOT and OMB, as
required by Executive Order 12866
(“E.O. 12866”) (58 FR 51735, October 4,
1993) and Department of Transportation
(“DOT”) Order 2100.5 (44 FR 11034,
February 26, 1979). Koito stated that
under DOT Order 2100.5, where a
rulemaking “concerns a matter on which
there is substantial public interest or
controversy,” it should be classified as
a “significant” rulemaking and receive
DOT Office of the Secretary (“OST”) and
Office of Management and Budget,
Office of Information and Regulatory
Affairs (“OMB-OIRA”) review,
consistent with E.O. 12866. Koito stated
that under DOT Order 2100.5, the FAA
may only avoid cost-benefit analysis if
it determines that the cost impact of the
proposal is so minimal as to not require
full review.

Koito stated that the FAA did not
address the possibility that the NPRM
may adversely affect in a material way
a sector of the economy, which would
have a significant impact and require
further review. Koito added that this is
true especially where, as in this case,
the number of aircraft and airlines are
potentially large, and where the direct
and indirect effects, including any
inadvertent effect on competition due to
differences in approach in the AD
requirements of EASA and the FAA, are
unknown or not taken fully into
account.

Koito noted that the FAA has
witnessed very substantial public
interest and controversy, not only in the
comments filed to date, but in two
widely attended public meetings in
Cologne, Germany, and Singapore. Koito
concluded that under these
circumstances, it would appear
appropriate to categorize this
rulemaking as significant and in need of
DOT OST and OMB-OIRA review.

China Airlines urged the FAA to
recognize that the problem is not
limited to U.S.-registered carriers and
any AD will have global ramifications.

We do not agree that this AD requires
a review by the DOT OST and OMB-
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OIRA because we have determined that
this AD is not a ‘significant’ rulemaking.
ADs in general do not require an OMB
review. However, when the cost of an
AD exceeds $100 million and, therefore,
is economically significant, we do
coordinate the AD in accordance with
all applicable DOT and OMB
requirements. For the purposes of these
requirements, the costs of an AD are
based on the U.S. domestic fleet. For the
purposes of the requirements, this AD
has a total cost for the U.S. fleet of
$875,000 and thus is not economically
significant. In addition, ADs correct
identified unsafe conditions, rather than
raise the level of safety and cannot be
assessed in terms of benefits balancing
costs, as would be the case for
amendments to the airworthiness
standards. This AD does not have an
annual effect on the U.S. economy of
$100 million or more nor does it
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or Tribal governments or
communities; it does not create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; it does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; and it does not raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or principals set forth in E.O.
12866.

We do recognize this AD could affect
the non-U.S.-registered fleet if mandated
by airworthiness authorities of other
countries. However, this AD does not
directly impact non-U.S. operators and,
therefore, the cost review is not required
for the non-U.S.-registered fleet. We
have not changed this AD in this regard.

Request To Provide Guidance on
Testing in General and Seat Cushion
Testing, Including Allowing the Use of
New-Build Test Articles

Airbus, AEA, ANA, Continental, JAL,
JCAB, and Singapore Airlines requested
that we provide guidance on testing seat
cushions. Airbus requested that the
NPRM define test pass/fail criteria and
provide guidance on how the seat
cushion could be tested per section
25.853(c) of the Federal Aviation
Regulations (14 CFR 25.853(c)). Airbus
stated its concern that it is impossible
to prepare a test article per Appendix F
of part 25 of the Federal Aviation
Regulations (14 CFR part 25) without
gluing parts of the cushion. Airbus
concluded that an in-service test
cushion is likely to have degraded

flammability characteristics and, thus, is
not able to pass requirement criteria.

AEA and ANA stated that the
flammability test of cushions cannot be
accomplished by using a cushion
removed from an in-service seat and
added that there are no test criteria for
the use of used cushions. AEA
requested that we provide a practical
means to allow operators and type
certificate holders to conform and
procure foam test samples. AEA added
that an operator should be allowed to
deviate from the test criteria. ANA also
added that testing is not feasible
because it cannot obtain the correct
results due to effects of the material
aging and could result in new cushions
(made per Koito drawings) being used
for the test.

Continental requested that we work
with the JCAB and Koito to determine
the specific part numbers or foam
compositions in question that led to this
requirement being applied across all
seat models. Continental stated that the
NPRM should identify the flammability
concerns by seat model and only those
models with questionable oil burn data
should be included in the NPRM.

JAL stated that the used cushions
(cushions returned from service) should
not be used for the testing campaign and
newly fabricated seat cushions that
conform to their original TSO design
should be used instead for the following
reasons:

e Used cushions do not represent the
new ones due to contamination and/or
deterioration and/or compression while
in service;

o Cushions vary in condition;

e Due to its complexities of
constructions and natures of used
materials, it may be impossible to
fabricate the required quantity of
consistent test samples by using an
actual cushion (by “cut and bond”
method); and

e Since the condition of each used
cushion could be different and no clear
criterion for representative samples has
been specified, conformity
determination of each cushion for
testing cannot be accomplished.

JCAB stated that the burden on
affected operators should be minimized
because operators are not expected to
have in-depth technical knowledge
about certification of seats or seating
systems. JCAB noted that it is extremely
important to have technical support
from the airplane manufacturer. JCAB
also stated that one of its efforts is to
advise and supervise Koito in
conducting re-testing of in-service
models. JCAB expressed its firm belief
that the result of the re-testing of in-
service seat models by Koito is

technically acceptable and should be
fully utilized by the affected operators
in showing compliance with the
requirements of the NPRM.

NCA stated that the results of the tests
currently underway by Koito should be
considered valid because the test is
being done under JCAB supervision and
is in accordance with FAA
requirements.

JCAB said that without data derived
from re-testing, operators would have
difficulty certifying seats or seating
systems and completing all necessary
re-testing within the 2-year compliance
time, which could result in operators
needing to ground airplanes from which
seats are removed for re-testing. JCAB
also stated that the use of in-service
seats for re-testing is not technically fair,
since the requirements cited in the
NPRM are for newly produced test
articles. JCAB added that the
performance of used seats is degraded
and cannot be at the same level as
newly produced test articles. JCAB also
stated that even if the test results are
good, there may be no seats to re-install
on the aircraft from which the tested
seats were removed because after the
testing, the seats may be deformed.

JCAB stated the proposed test for
flammability is too stringent and needs
improvements, including adding
background information. JCAB
requested that we provide more
clarification on how the requirements of
the NPRM can be met so as to make the
process more efficient and effective.
JCAB stated that it is necessary to have
guidance on how the number of tests
can be minimized. JCAB also questioned
if, for seats with TSO—C39a approvals,
it would not be necessary to do the
flammability test that was introduced in
TSO-C39b.

Singapore Airlines stated that we
need to provide better clarity of test
instructions, such as approval of test
planes, if there is a need for authorities
to be present during testing and to
accept test results. Singapore Airlines
recommended that the FAA and EASA
set up a mechanism for airlines to work
with EASA or the FAA through the
operators’ local civil aviation authorities
for approving a test plan, witnessing,
and reviewing test results to testify
compliance to the FAA NPRM and
EASA PAD.

Singapore Airlines stated that in-
service seat cushions could be
contaminated and are therefore not
representative of initial flammability
certification conditions. The commenter
recommended that new test cushion
coupons that are built according to the
approved drawings for testing be used.
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AEA, AAPA, China Airlines,
Continental, JCAB, Singapore Airlines,
and Thai Airways requested that we
allow data from new-build test articles
to be used.

AEA and Continental stated that the
JCAB determined that metallic parts
were not affected by the discrepancies
with Koito seats, and therefore the
dynamic/static tests performed on new
seats that were produced in accordance
with the production drawing should
also be accepted. AAPA, China Airlines,
JCAB, Singapore Airlines, and Thai
Airways stated that no problems have
been identified related to the metallic
parts provided by suppliers and used in
the construction of Koito seats. Several
commenters also noted that the results
of tear-down inspections have
demonstrated that there were no
significant differences. Thai Airways
also stated that the JCAB has been able
to confirm all production drawings were
retained by Koito and checked for
conformity and all design changes made
to each in-service seat model have been
identified, checked, and analyzed.

Thai Airways stated that the FAA,
EASA, and JCAB should update all data
for seat testing results together in order
to initiate clear and concise instructions
and to support operators in decreasing
the number of applicable seat part
number testing to ensure the seat
integrity of in-service seats.

Koito respectfully requested that its
testing efforts and results be effectively
reflected in the AD. Koito stated this
would facilitate and expedite
compliance by airline operators with the
AD requirements, without
compromising safety.

We agree to provide guidance on seat
cushion testing. Evaluation of the Koito
oil burner test has determined that the
facility did not comply with the
requirements of Appendix F, part II, of
part 25 of the Federal Aviation
Regulations (14 CFR part 25). Although
other civil airworthiness authorities are
not required to follow U.S. regulations,
the flammability rule affects U.S.
operators and was developed based on
survivable accidents in which there was
loss of life. The retrofit for all transport
category airplanes operating under parts
121 and 135 of the Federal Aviation
Regulations (14 CFR 121 and 14 CFR
135) required fire-blocked seat cushions
in accordance with this flammability
rule. When TSO-C39b was issued, seats
and berths approved prior to the
issuance of the TSO were allowed to be
manufactured under the provisions of
their original approval. However, a
specific exception was identified. This
exception was that the seat cushions
must comply with section 25.853 of the

Federal Aviation Regulations (14 CFR
25.853), including the requirements of
section 25.853(c) of the Federal Aviation
Regulations (14 CFR 25.853(c)), and
Appendix F, part II, of part 25 of the
Federal Aviation Regulations (14 CFR
part 25). The retrofit of the entire U.S.
fleet was accomplished in 3 years.

We have added Notes 3 through 10 to
this AD to provide some guidance on
testing. The guidance includes allowing
for new-build test articles (with in-
service article conformity), test plans,
and test reports, which must be
presented to the FAA for approval. Test
data from new-build test articles can be
used to demonstrate compliance to the
static requirements of the AD. Test data
from new-build test articles can also be
used for the flammability requirements
in combination with conformity of in-
service seat cushions. Any difficulties
encountered with test articles and
resultant interpretations can be
discussed with the FAA. Consideration
will be given to aging effects on test
results.

Request To Allow Newly Manufactured
Seats Be Used as Representative In-
Service Seat

AEA, ANA, Continental, EVA
Airways, JAL, Koito, and V Australia
requested that newly manufactured
seats produced in accordance with
Koito drawings be used as a
representative case of in-service seats.

JAL stated that use of newly produced
seats should be accepted for testing. JAL
stated that, in its presentation in the
Singapore meeting, JCAB confirmed the
results of the tear-down inspection; the
results indicated that using seats that
conformed to the production drawings
would have no significant differences
that could impact the testing.
Furthermore, JAL stated that conformity
determination of each seat for testing
cannot be accomplished since the
condition of each seat in service could
be different.

We partially agree with the
commenters. We have added Note 4 and
Note 8 to this AD to clarify we will
allow the test of new-build test articles
in lieu of in-service seats for the static
requirements in section 25.561 of the
Federal Aviation Regulation (14 CFR
25.561). However, for the dynamic
requirements in section 25.562 of the
Federal Aviation Regulations (14 CFR
25.562), the in-service seats will still be
required to be tested, as non-
conformities in production cannot be
adequately represented.

Also, we cannot accept all Koito data
obtained under JCAB oversight because
of several factors including the fact that
the maximum weight of all the seats in

a group was not tested. In addition, the
results of the re-testing of seat cushions
for flammability at the Koito laboratory
are invalid due to non-compliance of
the test facility.

Request for Service Information

Copa Airlines, EVA Airways, and JAL
stated there are no step-by-step service
bulletin or OEM instructions and that
the NPRM should include clear
guidance on means of compliance, work
instructions, and/or requirements for
facilities to conduct the tests.

NCA requested that a service bulletin
be issued, and that the AD should refer
to the service bulletin. NCA stated that
operators are not in a position to take
responsibility for the manufacturer and
that Koito should issue a service
bulletin. China Airlines stated that for
“regional airworthiness authorities” to
provide effective oversight,
comprehensive accomplishment
instructions should be provided instead
of the high-level requirements in the
NPRM.

We do not agree that waiting for a
service bulletin to be issued is
appropriate. There are many entities in
industry that are able to determine if the
seats comply with the AD. An operator
may outsource this determination. We
do not consider that delaying this action
until after the release of a
manufacturer’s service bulletin is
warranted. To delay this action would
be inappropriate, since we have
determined that an unsafe condition
exists and the actions required by this
AD must be performed to ensure
continued safety. We have not revised
this AD in this regard.

Request To Consider Data Found in
Koito Computers

JCAB requested that we consider the
data found in Koito computers. JCAB
added that raw data, mainly dynamic
tests, are stored in computers of Koito
and because those data are not believed
to be falsified, with technical analysis
those data may be used to show
compliance with the proposed
requirements of the NPRM, if certain
conditions are met.

We do not agree that the data found
in Koito computers should be used to
show compliance with this AD because
we cannot confirm the validity of the
data at this time. However, if additional
data are provided that confirms the
validity of the data, we will consider the
data. We have not revised this AD in
this regard.
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Request To Identify Seats by Grouping
or Family

AAPA, ANA, China Airlines, Eva
Airways, JAL, JTA, NCA, and Singapore
Airlines requested that we allow
identifying seats by grouping or family.
Several commenters questioned who
will do the identification. EVA Airways
indicated that operators are not capable
of identifying seat models by groups to
enable testing by similarity to reduce
cost, and requested that EASA and the
FAA work with Airbus and Boeing to
group seats. Thai Airways stated that
the number of sampling seats in each
applicable part number to be selected
for testing has not been defined.

AAPA, China Airlines, and JTA
requested that we modify the NPRM to
clearly indicate that a collective
approach by airlines is an acceptable
approach to responding to the
requirements of the AD. AAPA stated
that such an approach would allow air
carriers in coordination with airframe
manufacturers to carry out a sampling of
seat family/models and the resultant
data would then be considered as
acceptable justification to demonstrate
compliance to the NPRM.

JAL stated that since the airlines/
operators cannot accomplish their tasks
without technical support from the
airplane manufacturers, especially in
cases where a seat family extends
between operators and between the
manufacturers, it requests that the FAA
clearly define the airplane
manufacturers’ roles. Furthermore, JAL
stated that if the FAA expects Koito to
take any roles, those roles should also
be specified in the NPRM. JCAB noted
that it is in a position to assist operators
in complying with the NPRM.

We agree with the commenters and
confirm that seat grouping will be
allowed to show compliance with the
AD; work is ongoing by the type
certificate holders to define seat groups.
However, we have not revised this AD
to specify how and who should do the
work. It is expected that the type
certificate holders or suitable qualified
organizations can assist in the clustering
of seat models. Seat model grouping is
not essential for compliance with the
AD, but is recognized by FAA as a
means to reduce the economic burden.

Request To Explain Conformity
Inspection

AEA, Airbus, ANA, and EVA Air
requested we provide guidance on how
to perform a conformity inspection of
the seats.

We disagree with revising this AD to
include instructions on conformity
inspections because there are numerous

ways to accomplish this, and we want
to provide flexibility for operators. This
AD requires the determination for
compliance with certain FAA
regulations of seats, seating systems,
and components in accordance with a
method approved by the FAA. We will
provide guidance during the FAA
review and approval of the test plans
submitted. Changes to the design might
have occurred between when the
product was accepted for a TSO and
when production started. A simple
instruction to establish conformity
through comparison to the component
maintenance manual is not a sufficient
way for operators to determine
airworthiness. We have not revised this
AD in this regard.

Request That the TSO Certification
Level be Commensurate With the
Testing Requirement at the Time of the
Original Aircraft Type Certification

AAPA, AEA, ANA, China Airlines,
Continental Airlines, JAL, JTA, JCAB,
Koito, and Boeing requested that the
TSO certification level be
commensurate with the testing
requirement at the time of the original
aircraft type certification.

AEA stated that operators should only
be obliged to comply with the original
type certification basis of the aircraft.
AEA also stated that testing the seats to
the latest or later requirements cannot
be justified and would increase the risk
of failures dramatically as the original
seat design would not allow for this.

JAL stated that the NPRM requires the
airlines/operators to determine
compliance with the latest static
structural requirements under section
25.561(b) of the Federal Aviation
Regulations (14 CFR 25.561(b)) at
Amendment 25-64. However, JAL and
AEA stated that the side load factor
defined in section 25.561(b)(3)(iii) of the
Federal Aviation Regulations (14 CFR
25.561(b)(3)(iii)) should be consistent
with the airplane certification basis
because “new” seats were tested to 4g
requirements at Amendment 25-64 of
that regulation, whereas the “old” seats
were tested to 1.5g requirements at
Amendment 25-23 or 25-0 of that
regulation in the course of original TSO
design approvals.

JCAB questioned whether it correctly
understands that re-tests can be
conducted in accordance with the
certification basis of airplanes/seats.
JCAB noted that for older airplanes/
seats, the side load requirement in static
seats is 1.5g, while the newer
requirement is 3g/4g. JCAB also noted
there is a -2g pulse shape introduced in
TSO-C127a.

Koito stated that a more appropriate
level of compliance for the requirements
of the NPRM would be to the
certification basis of the aircraft or a
higher amendment level, whichever an
affected operator chooses. Koito noted
that it took the FAA 17 years to finalize
the regulations at Amendment 25-64 (to
address retrofitting), in large part
because of technical difficulties in
certifying seats to the 16g standard,
which were more sophisticated and
complex than 9g seats. Koito pointed
out that when the regulations at
Amendment 121-315 were adopted, it
required full compliance only for new
production airplane models. Therefore,
Koito submits that requiring compliance
to the most recent amendment levels is
not supported and is inconsistent with
the FAA’s approach to addressing
retrofitting aircraft to the higher
standards at Amendment 25-64 of the
regulations. Alternatively, Koito stated
that an airplane may have a certification
basis that does not include section
25.562 of the Federal Aviation
Regulations (14 CFR 25.562) and
requested that the FAA relieve the
requirements of sections 25.562(b)(2)
and (c)(7) of the Federal Aviation
Regulations (14 CFR 25.562(b)(2) and
(©)(7)).

We partially agree with the
commenters. We agree that certain TSO
seats can be tested at the level that the
TSO was issued. We have revised
paragraph (g)(1) of this AD to clarify the
certification basis. For TSO-C39b and
TSO-C39c seats, the certification basis
when determining (testing) if the seats
meet section 25.561 of the Federal
Aviation Regulations (14 CFR 25.561) is
the certification basis of the TSO;
however, for TSO-C127a seating
systems, the testing remains the same.

Boeing also requested that a note be
added regarding pulse shape to allow
the use of the pulse shape that was
acceptable at the time of TSO approval
or type certification or supplemental
type certification.

We disagree with Boeing’s request
that a note be added regarding pulse
shape to allow the use of the pulse
shape that was acceptable at the time of
TSO approval or type certification or
supplemental type certification. The
current criteria for the pulse shape
meets the original intent of section
25.562(b)(2) of the Federal Aviation
Regulations (14 CFR 25.562(b)(2)).

Request To Accept the Use of Koito
Interface Loads Reports for the
Analysis To Determine Which Seat(s)
Testing is Required

AEA requested that we accept the use
of Koito interface loads reports for the
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analysis to determine which seats are
tested. AEA stated that if structure
testing is to be conducted for showing
compliance with the applicable portions
of the NPRM, one method to determine
the “critical” seat(s) for testing is
mentioned in Appendix 3 of FAA
Advisory Circular 25.562—1B, dated
January 10, 2006. AEA stated that one
element in this determination is taking
into account the highest loaded seat leg
of a seat within a “family of seats,”
which can be concluded from the
calculated interface loads for those
seats. AEA noted that since falsification
involved “static, dynamic and
flammability testing, as well as
uncontrolled changes to production data
(material and dimensional),” we accept
the use of Koito Interface Loads Reports
for the analysis to determine for which
seat(s) testing is required.

We agree that the use of Koito
interface loads reports may be
acceptable for the determination of
compliance to FAA regulations required
by this AD. We note that the use of
advisory circular material may be
allowed, thus Koito analysis of interface
loads may be allowed. We have added
this information to Note 6 of this AD.

Request To Use Only Lower Testing
Requirement

Several commenters requested we
allow testing to be done at lower testing
requirements. AEA requested that all
seats that pass the 9g requirement can
remain in service. AEA stated that
according to the NPRM, seats with a 16g
certification basis that fail the 16g test
are required to carry out a 9g test, and
receive a 6-year grace period if the test
is passed. AEA stated that during the
16g rulemaking it was determined that
the 16g rule was not made retroactive to
seats that met the earlier 9g certification
basis. Therefore, AEA stated that all
seats that pass the 9g test have shown
compliance to the minimum standard
and can therefore remain in service.

ANA stated that 16g seats (TSO—
C127a) may be installed on an airplane
that itself does not have a 16g
requirement. ANA asked that the 9g
confirmation test be considered
sufficient.

We disagree. This AD requires
compliance with certain provisions of
the TSO. If a seat is TSO-C127a then the
requirements of that TSO apply. In
addition the FAA’s operational and
airworthiness regulations do not allow a
downgrade of the certification basis of
airplanes to an older standard. We have
not changed this AD in this regard.

Also, Boeing stated that the
certification basis of various models of
airplanes is different regarding the static

side load case. Boeing stated that
airplanes (such as Boeing Model 747—
400 and 767-300 airplanes) have a
certification basis lower than the
standards at Amendment 25-64 of the
regulations, and as such, a 1.5g side
load would be appropriate.

We disagree. A seating system that is
approved under TSO-C127a must also
meet section 25.562 of the Federal
Aviation Regulations (14 CFR 25.562),
even if the airplane has a lower
certification basis. We have not changed
this AD in this regard.

Request To Waive Bunsen Burner Test

AEA requested that we waive the
Bunsen burner requirement when
operators elect to perform a complete re-
qualification program, as mentioned
under Note 1 of the NPRM. AEA stated
that during the question and answer
session in Cologne, it was stated that
relevance of Bunsen burner test results
is negligible and that absence of such
test data does not lead to an unsafe
condition.

We disagree. The comments made by
EASA and FAA during the meeting in
Cologne might need further
clarification. It was not stated that
compliance with section 25.853(a) of the
Federal Aviation Regulations (14 CFR
25.853(a)), commonly referred to as the
Bunsen burner test, has no influence on
the determination of the unsafe
condition. It was stated that Bunsen
burner testing is not a required element
of the flammability tests to show
compliance to this AD. If requalification
is chosen, showing compliance with all
aspects of the applicable TSO is
required in accordance with part 21 of
the Federal Aviation Regulations (14
CFR 21). We have not changed this AD
in this regard.

Request To Clarify When Re-Installing
Seats Is Allowed

Airbus, AEA, APA, Boeing, China
Airlines, JAL, JTA, Koito, and Thai
Airways requested that we clarify when
re-installing seats after removal or
reconfiguration is allowed. Airbus
requested that we allow provisions for
filling the gap in the cabin following
removal of seats for confidence tests (by
allowing production and installation of
complete seats of the same design) or
allow reconfiguration of the cabin
without full requalification of the seats.
Koito agreed with Airbus that we should
allow provisions for filling the gap. Thai
Airways stated that after removing seats
for testing, there are no instructions to
address deviations from the aircraft
configuration type certificate.

Boeing requested that we clarify the
text in the “Limitations on Seats Found

Not to Be Fully Compliant, but Are Safe
to Remain in Service” section of the
preamble of the NPRM because a couple
of sentences conflict with each other.
Boeing stated that one sentence would
allow the use of direct spares (i.e., same
part number) to be re-installed in an
airplane, but a different sentence
specifies that any removed seat is to be
destroyed. Boeing stated this would
mean that no spare seat would exist, as
indicated by the earlier sentence. Boeing
suggested the section include “unless
retained as a direct spare as noted
above. The direct spares can be re-
installed in any previously certified
layout using that seat part number.”
Boeing recommended the paragraph
read as follows:

That is, unless they are shown to fully
comply with the regulatory requirements,
this proposed AD would restrict the
installation of such seats and would require
specific marking. These seats can be used as
a direct spare for the same part number seat.
However, any other use of such seats would
be considered a new installation approval
and would be required to comply with all
regulations. Thus, seats not meeting all
regulations could not be installed except as
noted above, and if removed from an
approved arrangement, would have to be
destroyed or rendered unusable in some
other manner acceptable to the FAA, unless
retained as a direct spare as noted above. The
direct spares can be re-installed in any
previously certified layout using that seat
part number.

Boeing stated that the additional text
clarifies that the airlines can continue to
re-configure their airplanes from, for
example, their previously certified
summer layout (with lots of economy
class) to their previously certified
winter layout (with less economy class)
and vice-versa.

Boeing also recommended we clarify
that re-configuration is acceptable and
suggested adding the following text:

As an exception, when a seat(s) is removed
from an airplane for the direct purpose of
testing under the context of this AD, the
remaining seats can be re-pitched to fill the
vacant spot. This one-time re-pitch following
a test-seat removal is to follow the same
installation instructions and limitations as
the original certification (e.g., if the original
limitations allowed 32” to 34” pitch, the new
layout shall be pitched within that range).

Boeing stated that although re-
pitching is not a simple solution,
removing a seat for testing without
allowing for a solution produces a
“hole” or unused space in the airplane.
Boeing noted that the re-pitch will be
equally as safe as the seats were before
the removal of the test seat and, in
addition, leaving a “hole” or unused
space in the airplane leaves passengers
without tray tables (which were seat-
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back-mounted on the removed seat).
Boeing further stated that the “hole” also
leaves the electrical daisy-chain
interrupted, which eliminates reading
lights, attendant call, and in-flight
entertainment (IFE) to the seat
assemblies beyond the missing one.

AEA and Koito stated that the
preamble of the NPRM states the seats
that pass the test and remain on the
airplane are “limited on how they can be
used.” AEA also stated that the FAA has
clarified this means that seats have to
remain in the currently approved
configuration and cannot be changed,
moved, or re-pitched. AEA noted that in
order to remain competitive in today’s
changing market, it is essential for
operators to have the ability to amend
the configuration of their aircraft to suit
the market needs. AEA, AAPA, and
China Airlines requested that the FAA
clarify the wording so that operators
would be allowed to reconfigure
airplanes containing Koito seats. Koito
stated that it echoed the concerns raised
by AEA. AEA provided the following
justification:

e Seats that have passed the
confidence test will have been shown to
be safe.

e Certain reconfigurations may
actually improve safety.

e Reconfigurations are usually
supplemental type certificates (STCs); in
addition, all changes (including minor)
related to Koito seats are FAA-approved.

e FAA has previously stated that
Koito data are approved.

¢ In order to provide test specimens,
some operators will need to remove
seats from in-service airplanes, and this
will leave a large gap in these aircraft
unless the remaining seats can be re-
pitched.

Koito stated that preventing operators
from reconfiguring seats that are part of
a supplemental type certificate would
be unnecessarily restrictive and would
provide no safety benefit—nor would it
be necessary to correct a potential
unsafe condition.

JAL requested that the FAA accept the
use of newly produced seats to fill in
gaps left by seats removed for testing in
case newly produced seats are not
allowed for testing.

We agree to clarify when seats and
seating systems can be installed and
rearranged. We have added a new Parts
Installation paragraph (paragraph (j) of
this AD) to allow certain
reconfigurations. We will consider
allowing reconfiguration within the
same installation instructions and
limitations as the original certification.
Operators may request approval of an
AMOC in accordance with the
procedures specified in paragraph (1) of

this AD. We have not revised the
“Limitations on Seats Found Not to Be
Fully Compliant, but Are Safe to
Remain in Service” section because that
section of the NPRM is not restated in
this final rule.

Request To Allow Entire Seat
Assemblies To Be Produced and
Installed To Replace Seats That Have
Been Removed for Testing

JAL requested the FAA accept the use
of newly produced seats to fill gaps left
by seats removed for testing in case
newly produced seats are not allowed
for testing.

Boeing requested that the following be
added to the “Replacement
Components” paragraph in the preamble
of the NPRM:

“* * * Entire seat assemblies may
also be produced and installed to
explicitly replace any seat removed
from the fleet for testing under this AD.”

Boeing stated that removing a seat for
testing without allowing for a new
replacement seat assembly to be
produced leaves a “hole” or unused
space in the airplane. Boeing stated the
replacement seat will be identical, or at
least representative of the one removed
for testing, which achieves an identical
or representative level of safety between
the newly installed seat and others on
the airplane.

Additionally, Boeing reported that
leaving a “hole” or unused space in the
airplane leaves passengers without tray
tables (which were seat-back-mounted
on the removed seat). Boeing noted the
“hole” also leaves the electrical daisy-
chain interrupted, which eliminates
reading lights, attendant call, and IFE to
the seat assemblies beyond the missing
one.

We agree. The FAA’s intent is to
allow new Koito seats with the same
part number to be installed to replace
in-service seats used as test articles. We
have revised paragraph (i) of this AD to
clarify this issue by specifying that seats
and seating systems may be removed
from service and re-installed and that
new seats and seating systems may be
installed as direct spares for the same
part number seats or seating systems.
The new Koito seats and seating systems
are subject to this AD.

Request To Consider Minor Failure

AEA requested that we consider what
to do if there is a minor failure of the
seats. AEA stated an example is a seat
experiencing a ‘minor’ failure of a
structural test. AEA stated in the case
where a 9g seat is tested the NPRM
implies that if it fails in any way it
would require replacement in 2 years.
AEA requested that a logical, safety-

based approach be applied to tests and
a maximum allowed grace period be
granted should a failure be deemed as
minor.

We disagree that there is such a thing
as a ‘minor’ failure. Existing pass/fail
criteria already include consideration of
the amount of damage that is considered
a failure and these criteria continue to
be valid. This AD requires that a
determination be made to ensure that
seats, seating systems, and components
are compliant with certain regulations
and removed if necessary. The
compliance time for removal is
dependent on the failure criteria as
identified in the AD. AEA stated that
replacement is required; however, this
AD only requires removal of seats,
seating systems, and components that
are non-compliant. We have not revised
this AD in this regard.

Request To Allow Alternative Actions

Two commenters requested that we
allow alternative action for
“replacement.” Thai Airways stated that
remedial action does not exist if seats
fail the test and the only
recommendation is replacement. ANA
requested that we allow modification to
comply with the NPRM.

We do not agree. Seats, seating
systems, and components that are non-
compliant must be removed, as required
by the AD. However, under the
provisions of paragraph (1) of this AD,
we will consider requests for approval
of an AMOC if sufficient data are
submitted to substantiate that the new
methods would provide an acceptable
level of safety. We have not revised this
AD in this regard.

Request To Clarify 100% Conformity Is
Not Required

AEA requested that we confirm and
clarify that a 100% conformity
inspection of all seats installed is not
required and that based on analysis the
recertification of a representative test
article is acceptable. AEA stated that
according to Note 1 of the NPRM, it
must be determined if the seats and
seating systems and their components
are compliant with FAA regulations.
Note 1 refers to recertification, i.e., re-
qualify to the TSO.

We agree to clarify this issue. We
confirm that 100% conformity of the in-
service fleet is not required to comply
with the AD in most cases because a
sampling approved by the FAA will be
allowed. The AD does not require re-
qualification of the seats and seating
systems, which would involve showing
compliance with all aspects of the
applicable TSOs, such as measurement
and reporting of permanent
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deformations and lumbar load
requirements. The AD requires a
determination if the seats are compliant
to the specific requirements set forth in
the AD.

Request To Clarify Guidance on
Replacement Cushions

Several commenters requested
guidance on replacement cushions. AEA
requested that we allow similar bottom
cushions to be accepted instead of
tested. AEA stated that according to
paragraph (g)(2) of the NPRM, for
seating systems approved under TSO-
C127a, dynamic testing is limited to a
16g forward load condition; however,
strict adherence to the referenced
guidance of FAA Advisory Circular
25.562—-1B, Appendix 3, paragraph 9
(reference paragraph (g)(5) of the NPRM)
would require conducting a 14g down
lumbar load test, if the original bottom
cushion material (i.e., foam) is not
available for the manufacturing of
replacement cushions. AEA stated that
since it is accepted that in-service seats
might not meet the 14g down lumbar
load requirement, it would be
unreasonable to require the showing of
full compliance with this part of the
regulations in case an operator is forced
to replace bottom cushions because of
non-compliance with the oil burner test
or because spare cushions cannot be
obtained.

Therefore, AEA requested that we
accept similar bottom cushions with
respect to stiffness and density
(measured according to accepted
industry standards) to show that the
performance of a replacement bottom
cushion is not worse than that of the in-
service cushion.

ANA noted that in paragraph (g)(5) of
the NPRM, the reference for the
replacement is AC 25.562—1B; however,
this is for a TSO-C127a seat only, and
not for TSO-C39b and TSO-C39c seats.
ANA requested that we revise this
reference.

We agree that the requirement for
replacement cushions is too restrictive
for certain seating systems. We revised
paragraph (g)(4) of this AD (referred to
as paragraph (g)(5) in the NPRM) to
clarify that the requirement is only for
seat cushions affected by FAA Advisory
Circular 25.562—1B, dated January 10,
2006 (i.e., seat cushions replaced on
airplanes required to meet section
25.562 of the Federal Aviation
Regulations (14 CFR 25.562) either by
their original certification basis or post-
type certificate modifications). We have
also clarified that compliance with
section 25.562(c)(2) of the Federal
Aviation Regulations (14 CFR

25.562(c)(2)), i.e. lumbar load, does not
need to be shown.

Request To Add Guidance on Pass/Fail
Criteria

Boeing requested that we add Note 4
after paragraph (g) of the NPRM to
provide information that pass/fail
criteria for cracks may be acceptable on
a case-by-case basis, i.e., front fitting
acceptable, rear fitting not acceptable.

We disagree. This information is not
necessary to comply with this AD.
Guidance on acceptable damage is
contained in Advisory Circular 25.562—
1B. We have not changed this AD in this
regard.

Request To Add Guidance on
Conformity

Boeing requested that a note be added
as follows: “If the test article consists of
a seat from the fleet (or from spares),
conformity should consist of matching
the seat part number to that noted in the
test plan, of noting the general condition
of the seat, of noting revisions/
modifications that have been made to
the seat (typically noted on modification
placards), and of verifying the date of
manufacture.”

We agree with the intent of the
suggestion. We have added Notes 5, 6,

9, and 10 to this AD to provide
guidance.

Request To Specify Specific Cushions

AEA requested that we specify
specific cushions in paragraph (g)(5) of
the NPRM. AEA requested that although
not explicitly mentioned in paragraph
(g)(5) of the NPRM, the FAA should
limit the applicability of this paragraph
to seat bottom and seat back cushions
only, as these represent the majority of
foams on the seats. AEA stated that
legrest cushions and headrest cushions
are significantly smaller when
compared to bottom and back cushions.
AEA added that it is nearly impossible
to manufacture representative test
sample sets of these small-sized
cushions on in-service seats.

We agree to specify cushion types.
Headrest and legrest cushions typically
have much less mass than bottom and
back cushions. While the requirements
of section 25.853(c) of the Federal
Aviation Regulations (14 CFR 25.853(c))
also apply to headrest and legrest
cushions, non-compliance of these types
of cushions would not have as much
effect on safety as would non-
compliance of the bottom and back
cushions. We have determined that
addressing only bottom and back
cushions provides an adequate level of
safety. We have revised paragraph (g)(4)
of this AD to specify that seat bottom

and seat back cushion assemblies must
be shown to be compliant as specified
in the AD.

Requests for Harmonization of Parts
Replacement

Singapore Airlines requested that we
work with EASA and the JCAB to
harmonize parts replacement to
facilitate Koito’s production and
shipment of spares to airlines.
Singapore stated this is especially
important to airlines that expect to
continue operations with Koito seats if
their seats pass the confidence tests
stipulated by EASA and the FAA.
Singapore stated that without JCAB’s
approval for Koito to produce spare
seats for replacement of in-service seats
for the confidence testing, airlines might
end up with a “hole” in the airplane
(impacting IFE systems and wiring),
having to approve a new configuration,
having seats destroyed during testing
that cannot be re-installed, and having
a commercial impact that may affect
route performance and viability.

Thai Airways stated that Koito could
manufacture seats and seat accessories
according to FAA TSO and deliver them
to the operators as spare parts. Thai
Airways requested we coordinate with
the JCAB to clarify and reconsider
authorizing export of those seats as
spare parts.

As previously stated it is the FAA’s
intent to allow new Koito seats with the
same part number to be installed to
replace in-service seats used as test
articles. However, we do not have
authority over the production approval
of Koito spare parts. JCAB is the
authority and they are aware of this
issue. We have not revised this AD in
this regard.

Request To Allow Replacement of Non-
Conforming Seats

The JCAB requested that we allow the
replacement of non-conforming seats.
The JCAB stated that if operators chose
to correct non-compliance found during
the determination (testing) specified in
the NPRM, the seats in question have to
be modified so they fully meet all
applicable requirements. The JCAB
stated that there would be Koito seats
that comply with the requirements of
the NPRM while not meeting the full
requirements under Part 25 of the
Federal Aviation Regulations (14 CFR
25); and there would also be seats that
failed to comply with the NPRM
requirements and would require
modifications to achieve compliance
with the NPRM requirements. The JCAB
noted that after the modifications, the
latter seats are at the same level of safety
as the former seats and, therefore,
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should be allowed to continue operation
without further actions. The JCAB
argued that requiring the full
compliance for the latter seats is not
fair, and it may be more reasonable if
operators are allowed to continue to use
seats that are modified.

We disagree. This AD requires
determining if the seats and seating
systems and their components are
unsafe, based on the failure to comply
with certain key performance standards
in the TSO. As clarified in Note 1 of this
AD, this determination may be made by
independent re-qualification of the
affected TSO article that has thorough
control of the design and production
process. Seats and seating systems that
fail the determination (tests) required in
the AD will be subject to the associated
limitations. Any future design change to
the seats or seating systems requires full
re-certification of the seats or seating
systems. We have not revised this AD in
this regard.

Request To Add Guidance on Use of
Redesigned Part

Boeing requested that we add a note
allowing the use of re-designed parts to
be installed after test failure. Boeing
stated that retrofitting an entire family
of seats with a new design is perceived
as a quicker path to safety and is non-
punitive to airlines.

We disagree that such a note in the
AD is necessary. Seats and seating
systems that fail the determination
(tests) required in the AD will be subject
to the associated limitations. Any future
design change to the seats or seating
systems requires full re-certification of
the seats or seating systems. We have
not revised this AD in this regard.

Request for FAA and EASA
Harmonization of Replacement Parts

ANA and JAL requested that we
harmonize with EASA on replacement
parts. JAL commented that the FAA
NPRM requires that replacement parts
meet applicable airworthiness
requirements, whereas the EASA PAD
requires replacement parts to be
compliant with the requirements of the
AD. JAL requested that the NPRM
reflect compliance similar to the EASA
PAD since operators might have to
conduct further testing to show
compliance with requirements other
than flammability and injury prevention
provisions. Accordingly, JAL requested
that the FAA consider revising the
requirements for the replacement parts
so they are consistent with the ones in
the EASA PAD. JAL noted that airlines/
operators might have to conduct further
testing to show compliance to
regulations other than the flammability

and injury prevention provisions. ANA
stated there are differences regarding
parts replacement between the FAA and
EASA, and ANA requested the use of
the EASA description.

We disagree. We cannot harmonize on
this issue because EASA has a proposed
10-year removal date whereas the FAA
does not. Since our AD allows seats,
seating systems, and components that
are compliant to remain on the airplane,
our AD refers to the applicable
airworthiness requirements for
replacement parts. We have not revised
this AD in this regard.

Request To Allow Replacement of
Actuators, Hydrolocks, and Other
Structural Parts

Several commenters requested that we
allow the replacement of actuators,
hydrolocks, and other structural parts.
ANA stated that after the AD is
effective, the AD requires that
replacement parts comply with the
requirements of the AD. ANA added
that for the structural member, basically
the new part is obviously much
healthier than the existing one (installed
on seat). ANA concluded that it is not
necessary to include requirements for
the spare (replacement) parts, including
an actuator, a hydrolock, and so on,
which are the standardized
manufacturing parts.

JAL stated that it is currently
proposed that only wear-out
components and non-structural
members may be manufactured and
installed on the seats affected by the
NPRM. JAL requested that we consider
exempting the mechanical reclining
control actuators even though they may
be part of structural members. JAL
stated the actuators are a type of wear-
out component replaced often during
maintenance. JAL added that the ones
used on the Koito seats have many
suppliers, their quality and performance
were unlikely to be adversely affected
by falsification, and the replacement of
actuators improves, not degrades, the
performance of existing seats.

Koito stated that the NPRM provides
only for the replacement of wear-out
component parts, such as food trays,
arm rest covers, and non-structural
members. Koito stated that this strict
limitation may be disproportional as the
replacement of certain parts of in-
service seats can ensure appropriate
safety levels while allowing the airlines
to extend the use of these seats without
having to replace them. Thus, Koito
suggested including an explicit section
in the NPRM describing possible
avenues for airlines to upgrade seat
performance (e.g., through service
bulletins and kits developed by Koito)

to ensure they meet the safety
requirements foreseen in the NPRM.
Koito considered this would adequately
ensure safety performance, while
minimizing the burden on airlines.

We partially agree. We disagree with
the ANA request to allow other
structural parts “and so on” because
ANA did not list specific parts. We
agree that certain parts may be allowed.
The intent of this AD is to allow Koito
spares based on guidance in the
component maintenance manual. Seat
cushions would need to be in
compliance with the AD. A seat, seating
system, or component that fails the
determination (tests) required in the AD
is subject to the associated limitations.
Any future design change (such as
upgrade kit and associated Koito service
bulletin) would require full re-
certification of the seat.

Request To Clarify Limitation on Seats,
Seating Systems, and Components
Remaining in Service

EVA Airways commented that the
NPRM contains inconsistent statements.
EVA Airways stated that the NPRM
reads that as of the effective date of this
AD, a seat, seating system, or
component may be re-installed on the
airplane from which it was originally
removed, provided it is removed from
service within the applicable
compliance time specified in this AD.
EVA Airways also stated that the NPRM
specifies these seats can be used as
direct spares for the same part number
seats. We infer that the commenter is
requesting clarification of the
limitations on seats, seating systems,
and components remaining in service.

We agree to provide clarification. As
specified in paragraphs (i) and (k) of this
AD, a seat, seating system, or
component that is removed to conduct
testing can be replaced with a newly
built part of the same part number or a
used part of the same part number. All
seats, seating systems, and components,
whether new or used, must be in
compliance with the AD within the
appropriate compliance times of the AD.

Request To Revise Paragraph (h) of the
NPRM

AEA requested that we revise
paragraph (h) of the NPRM. AEA
commented that paragraph (h) of the
NPRM is very restrictive to operators
who cannot obtain spare parts. ANA
stated that it did not have spare seats
based on the fact that there are many
seat part numbers. Koito agreed with
AEA that this provision is very
restrictive and stated that such a
significant limitation would prevent
reconfiguration of airplanes containing
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Koito seats. AEA requested that the
wording of paragraph (h) of the NPRM
be amended to allow non-compliant
seats and their components to be used
as direct spares for the same part
number seat or component as follows:

Seats and components that successfully
complete the relevant requirements of
paragraph (g) of this AD and are permitted to
remain in service for the defined length of
time, are limited in how they can be used,
unless they are shown to fully comply with
the applicable airworthiness requirements.
Non-compliant seats and their components
that are removed from service are not eligible
for installation on another aeroplane or by
another operator except as a direct spare for
the same part number seat or component.

We do not agree to allow installation
of seats, seating systems, and
components as direct spares between
other airlines and authorities. The intent
of paragraphs (i) and (k) of this AD
(referred to as paragraph (h) in the
NPRM) is to limit the introduction of
known bad parts into the worldwide
fleet. Non-compliant seats, seating
systems, and components are subject to
the limitations of the AD. However, we
have revised paragraphs (i) and (k) of
this AD to allow installation of parts as
direct spares on another airplane for a
given operator, provided the operator
complies with the requirements of the
AD.

Request To Revise “Data the FAA Will
Accept * * *” Section of the NPRM

Boeing requested that we revise the
“Data the FAA Will Accept to
Demonstrate Compliance with the
Proposed AD” section of the preamble of
the NPRM. Boeing suggested that we
replace the wording “* * * As noted
above, tests conducted as part of the
JCAB investigation may be acceptable if
the conformity of the seats in service
can be verified” with the wording
“* * * Tests conducted as part of the
JCAB investigation are acceptable if the
seat model in question is part of the
family of the tested seat and if the tested
seat included the highest loaded leg
* * *” Boeing stated that the JCAB
reported that falsification of data did not
relate to the structural components of
the seat and, as such, testing of test
articles that are manufactured to the
level of drawings at the time of
production can establish a level of
safety for the fleet.

We disagree with revising the
wording because all tests might not be
acceptable. Tests conducted as part of
the JCAB investigation may be
acceptable if the conformity of the seats
in service can be verified. Operators
may include not only the highest loaded
leg but also such things as the rationale

for why the seat model is the critical
seat in the determined group/cluster in
any proposed test plan. That section of
the NPRM is not restated in the final
rule. We have not revised this AD in
this regard.

Request To Clarify Status and Validity
of TSO and Tagging

JAL, Continental, and Koito requested
clarification on the validity of TSO
design approvals and tagging. JAL
requested the status and validity of TSO
design approvals of Koito seats and
PMAs as replacement parts be
unchanged by the AD.

JAL requested that the FAA define the
disposition of TSOs/PMAs when
operators decide to acquire new seat
cushions.

Continental stated the NPRM should
include a provision to allow the TSO to
remain intact for any seats which are
shown to meet the original TSO
requirements or for any seats that are
brought into full compliance.

Koito indicated the NPRM proposes to
require modification of existing TSO
tags prior to reinstallation to indicate
non-compliance with the TSO, the AD
number, and applicable removal date;
however, the FAA has not proposed to
revoke or suspend the TSOs. Koito
requested the NPRM only require that a
tag be added to the TSO marking that
specifies the number of the AD,
identifies the AD paragraphs it is in
compliance with, and a removal date, if
applicable. Koito concluded that only
seats that do not comply with any
requirements of the NPRM should have
all TSO markings obliterated.

We agree to provide clarification. This
AD does not address action against the
manufacturer and we have not revoked
the letter of design authorization for the
TSO. However, none of the TSO
markings on existing articles produced
under TSO authorizations specified in
this AD are considered valid because
they were obtained in violation of the
TSO process. This includes falsified
Bunsen burner tests, oil burner tests,
static tests, dynamic tests, and material
certificates. If a seat model is fully re-
qualified by the TSO holder, a seat may
be entitled to a new TSO marking, with
a new date, but the existing marking
cannot be validated after the fact. The
JCAB stated that the models identified
in the AD have data that was either
falsified or is suspected to have been
falsified. The obliteration of the TSO
identification (‘TSO-XXX’) is therefore
required for all seats and seating
systems affected by this AD.

The operator/owner may elect to
show full compliance to the TSO as
indicated by Note 1 of this AD (Note 1

indicates that it is possible for operators
to redesign if they have a failure
provided they re-qualify the affected
TSO article through a thorough control
of the design and production process).
This permits the seat to remain in
service in compliance with the AD but
does not negate the fact that the TSO
authorization was obtained
fraudulently.

Acquisition or use of new seat
cushions that comply with section
25.853 of the Federal Aviation
Regulations (14 CFR 25.853) is one way
to replace affected seat cushions. Also,
use of third-party PMA seat cushions
that are obtained through test and
computation is a way to do this. PMA
holders with compliance data may wish
to request approval for an alternative
method of compliance with this AD.
PMA seat cushions that are obtained
through “identicality” might not comply
with the AD as the Koito data to which
the PMA is identical might have been
falsified. This AD does not address
third-party PMA parts, except as
replacement parts, which are subject to
the requirements specified in “Parts
Installation—Components of Seats and
Seating Systems” in paragraph (k) of this
AD. We might consider further
rulemaking to address PMA parts
obtained through identicality.

Request To Add Guidance on Dynamic
Testing

Boeing requested that we add a note
for paragraphs (g)(1), (g)(2), and (g)(3) of
the NPRM to provide guidance on
dynamic testing, including details on
maximum seat weight for family,
ballast, surrogate parts in a non-load
path, and the use of the highest loaded
leg.

gVVe acknowledge that this sort of
information needs to be addressed;
however, it is appropriate for a test plan.
There are current FAA guidelines that
address these items that are found in
FAA AC 25.562-1B. This level of detail
is not necessary for this AD. The AD
requires that operators determine
compliance in accordance with a
method approved by the FAA and each
test plan may vary. We have not revised
this AD in this regard.

Request for Compliance With FAA
Statement of Compliance With
Airworthiness Standards Form 8100-9

Aeroflot submitted an e-mail in which
the operator requested Koito fill out an
FAA Statement of Compliance with
Airworthiness Standards Form 8100-9.
Koito responded to Aeroflot that Koito
was not able to issue the form and has
never issued this form to date. Aeroflot
stated it needed approval of repairs and
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spare parts. We infer Aeroflot is
requesting how to show compliance
with the requirements of the AD for a
specific repair for Model ARS—417 and
ARS—-418 seats.

We disagree with providing specific
repair information. U.S. operators must
do the actions in this AD in accordance
with a method approved by the FAA.
Non-U.S. operators are not subject to
this AD unless it is mandated by their
respective airworthiness authorities. We
have not revised this AD in this regard.

Clarification of Terminology

In paragraph (h) of the NPRM we
specified that parts are not eligible for
installation “by another airline or any
other aviation entity.” We have removed
the sentence containing that phrase in
paragraphs (i) and (k) of this AD (which
correspond with paragraph (h) of the
NPRM). Instead, we have added the
phrase “on airplanes operated by the
same operator” to the sentences in
paragraphs (i)(1) and (k)(1) of this AD.

We also revised the description of the
unsafe condition in the Summary of this
AD to match the description of the

unsafe condition in paragraph (e) of this
AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects
40,365 passenger seats installed on
airplanes in the U.S. fleet. There are 278
airplanes of U.S. registry. The average
labor rate is $85 per work-hour.

The estimated cost to determine if the
affected seats and seating systems and
their components are in compliance
(i.e., estimate the cost of static, dynamic
and flammability testing, labor) is
approximately $100,000 for the U.S.
fleet. The estimated cost of the
consumed article such as the seat row
and materials consumed for

flammability testing is approximately
$490,000 for the U.S. fleet. The
estimated cost to remove affected seats
and seating systems and their
components is approximately $285,000
for the U.S. fleet (this estimate assumes
that the removal of all seats and seating
systems in the fleet). The total estimated
cost of this AD for the U.S. fleet is
$875,000.

Operators might need to replace only
certain components. It is not feasible to
include the cost of individual
components in this AD because we have
no way of determining which
components might need replacement.

Operators might need to replace the
affected seat with a new seat. The
following table provides the estimated
costs for U.S. operators to replace the
different types of seats. We have no way
of determining how many seats might
need to be replaced after testing is done
to determine if the seats are in
compliance. Certain operators might
need to replace any type of seat that are
generalized by description and
estimated per-seat cost in the following
table.

TABLE—SEAT REPLACEMENT COST ESTIMATES

Seat style/class

Aircraft style, foot rest, and recline mechanism

Cost per passenger seat

Economy .......cccceeueee. Narrow/Wide Body; Mechanical
First, Business .... Narrow Body; Mechanical
Business .........ccceeune Wide Body; Mechanical
Business ........cccccee..... Wide Body; Electrical

First oo,

Wide Body; Lay flat single place, Electrical

$2,300.

$7,500.

$10,000.

$25,000 to $35,000.
$75,000 to $150,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-12-01 Koito Industries, Ltd:
Amendment 39-16708; Docket No.
FAA-2010-0857; Directorate Identifier
2010-NM-156—-AD.

Effective Date

(a) This AD is effective August 1, 2011.

Affected ADs
(b) None.
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Applicability
(c) This AD applies to Koito Industries,
Ltd., seats and seating systems having a

model number identified in table 1 of this AD
that are approved under technical standard
order (TSO) TSO-C39b, TSO-C39c, or TSO-
C127a, and installed on, but not limited to,

TABLE 1—SEAT MODELS

airplanes of the manufacturers identified in
table 2 of this AD, all type certificated
models in any category.

Model Nos.

AFS-105, AFS-136,
AFS-235, AFS-315,
ARS-183, ARS-189, ARS-190,

ARS-200, ARS-242, ARS-242-TA, ARS-254, ARS-255, ARS-263, ARS-276, ARS-277, ARS-281, ARS-289,

ARS-29, ARS-29-03,

ARS-304, ARS-308, ARS-311, ARS-311-A, ARS-311-B, ARS-336, ARS-339, ARS-341, ARS-347, ARS-352, ARS-354, ARS-357, ARS-
360, ARS-384, ARS-385, ARS-392, ARS-397, ARS-398,
ARS-415, ARS-417, ARS-418, ARS-419, ARS-423, ARS-424, ARS-425, ARS-427, ARS-431, ARS-437, ARS-446, ARS-447, ARS-448,

ARS-451, ARS-452, ARS-465, ARS-478, ARS-480, ARS-482, ARS-483, ARS—493, ARS-494,

ARS-507, ARS-510, ARS-511, ARS-514, ARS-516, ARS-518, ARS-527, ARS-542, ARS-543, ARS-550, ARS-552, ARS-553, ARS-554,
ARS-571, ARS-574, ARS-577, ARS-588, ARS-589, ARS-591, ARS-592, ARS-593, ARS-594, ARS-595, ARS-596, ARS-597, ARS-598,

ARS-599,

ARS-600, ARS-601, ARS-604, ARS-605, ARS-607, ARS-610, ARS-611, ARS-613, ARS-615, ARS-616, ARS-617, ARS—620, ARS-626,
ARS-627, ARS-629, ARS-636, ARS-641, ARS-642, ARS-643, ARS-644, ARS-646, ARS-647, ARS-649, ARS-651, ARS-652, ARS-657,
ARS-658, ARS-659, ARS-667, ARS-668, ARS-669, ARS-670, ARS-671, ARS-672, ARS-673, ARS-674, ARS-694, ARS-697,

ARS-704, ARS-707, ARS-709, ARS-710,

ARS-813, ARS-814, ARS-815, ARS-823, ARS-831, ARS-832, ARS-833, ARS-835, ARS-836, ARS-837, ARS-838, ARS—840, ARS-841,
ARS-843, ARS-844, ARS-846, ARS-847, ARS-849, ARS-851, ARS-852, ARS-853, ARS-857, ARS-858, ARS-859, ARS-861, ARS-862,

ARS-869,
ASS-197D,
ASS-215,
ASS-30, ASS-30-1,
B-317,
F11M11,
F44A33,
P11B31, P11B33, P11M93,
P21B33, P21B35, P21B73,
P22A23,
P32B73,
P52B41,
P56B63,
PB7-2001,
T-316,
Y11B31, Y11B33, Y11B73, Y15B73,
Y21A23, Y21B73,
Y27B73,
YE1B35,
YG7B35,
YH1B73,
YK2B73

TABLE 2—AFFECTED AIRPLANES

Manufacturer

Product subtype

AUIDUS e e E e e h e e h e b e e e b e e e s a e s
The BOGING COMPANY .....eiiiiiiiiiiie ittt ettt sttt et h et e a e e e st e ebe e e bt e sae e et e e eas e e b e e eas e e ebe e et e e ebe e e bt e saeeebeenaneeebeeeans

McDonnell Douglas Corporation
Mitsubishi Heavy Industries, Ltd.
Fokker Services B.V

Transport Airplane.
Transport Airplane.
Transport Airplane.
Transport Airplane.
Transport Airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Unsafe Condition

(e) This AD results from a determination
that the affected seats and seating systems
may not meet certain flammability, static
strength, and dynamic strength criteria.
Failure to meet static and dynamic strength
criteria could result in injuries to the
flightcrew and passengers during emergency
landing conditions. In the event of an in-

flight or post-emergency landing fire, failure
to meet flammability criteria could result in
an accelerated fire. The Federal Aviation
Administration is issuing this AD to prevent
accelerated fires and injuries to the
flightcrew and passengers.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Determination of Compliance and Removal

(g) At the applicable times specified in
paragraphs (g)(1), (g)(2), (g)(3), and (g)(4) of
this AD, determine if the seats and seating
systems and their components are compliant
with FAA regulations specified in paragraphs
(g)(1), (g)(2), (g)(3), and (g)(4) of this AD, in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA. For a method to be
approved, the approval must specifically
refer to this AD. Before re-installing any seat
or seating system, modify the existing TSO
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tag by defacing the TSO number and letter of
designation, e.g., overstrike the TSO
identification with an “X” (such as “TSO-
C127a” is defaced to look like

"XXQXKXXXX "

), and add a tag that specifies non-
compliance to the TSO number and letter
designation, this AD number, and removal
date if applicable.

Note 1: Determining if the seats and seating
systems and their components are compliant
may be done by independent re-qualification
of the affected TSO article that has thorough
control of the design and production process.

Note 2: Components of seats and seating
systems include any non-metallic exposed
part, assembly, or item. A component can
include a seat cushion, recline cable, hook
and loop (hook and loop is a generic term for
Velcro), and a leather cover that is glued to
a seat, headrest, or arm cap.

(1) For Koito Industries, Ltd., seats
approved under TSO-C39b or TSO-C39c:
Within 2 years after the effective date of this
AD, determine if the seats are compliant with
14 CFR 25.561(b)(3)(ii) and 14 CFR
25.561(b)(3)(iii) at the level that the TSO was
issued and determine if seats exhibit sharp or
injurious surfaces. If any seats are not shown
to be compliant with 14 CFR 25.561(b)(3)(ii)
and 14 CFR 25.561(b)(3)(iii), or if any seats
are shown to exhibit sharp or injurious
surfaces in testing conducted to satisfy the
original TSO authorization program or
subsequent verification tests required by this
paragraph, within 2 years after the effective
date of this AD, remove the non-compliant
seats.

(2) For Koito Industries, Ltd., seating
systems approved under TSO-C127a: Within
2 years after the effective date of this AD,
determine if the seating systems are
compliant with either of the regulations
specified in paragraphs (g)(2)(i) and (g)(2)(ii)
of this AD and determine if seating systems
exhibit sharp or injurious surfaces. If any
seating systems are not shown to be
compliant with either of the regulations
specified in paragraphs (g)(2)(i) and (g)(2)(ii)
of this AD, or if any seating systems are
shown to exhibit sharp or injurious surfaces
in testing conducted to satisfy the original
TSO authorization program or subsequent
verification tests required by this paragraph,
within 2 years after the effective date of this
AD, remove the non-compliant seating
systems, except as provided by paragraph (h)
of this AD.

(i) 14 CFR 25.561(b)(3)(ii) and 14 CFR
25.561(b)(3)(iii).

(ii) 14 CFR 25.562(b)(2), and 14 CFR
25.562(c)(7).

(3) For Koito Industries, Ltd., seating
systems approved under TSO-C127a that are
shown to be compliant with 14 CFR
25.561(b)(3)(ii) and 14 CFR 25.561(b)(3)(iii)
and that are shown to not exhibit sharp or
injurious surfaces during the actions required
by paragraph (g)(2) or (h)(2) of this AD:
Within 6 years after the effective date of this
AD, determine if the seating systems are
compliant with 14 CFR 25.562(b)(2), and 14
CFR 25.562(c)(7) and determine if seating
systems exhibit sharp or injurious surfaces. If
any seating systems are not shown to be
compliant with 14 CFR 25.562(b)(2), and 14

CFR 25.562(c)(7), or if any seating systems
are shown to exhibit sharp or injurious
surfaces in testing conducted to satisfy the
original TSO authorization program or
subsequent verification tests required by this
paragraph, within 6 years after the effective
date of this AD, remove the non-compliant
seating systems.

(4) For components of Koito Industries,
Ltd., seats approved under TSO-C39b or
TSO-C39c and components of seating
systems approved under TSO-C127a: Within
3 years after the effective date of this AD,
determine if the seat bottom cushion
assembly and seat back cushion assembly are
shown to be compliant with 14 CFR
25.853(c). If any seat bottom or seat back
cushion assembly is not shown to be
compliant with 14 CFR 25.853(c), within 3
years after the effective date of this AD,
remove the non-compliant seat bottom and or
seat back cushion assembly. If a seat cushion
is replaced on airplanes required to meet 14
CFR 25.562 requirements (either by their
original certification basis or post-type
certificate modifications), the replacement
seat cushion must have consistent seat
bottom stiffness and seat reference point
locations using the guidance found in
paragraph 9 of Appendix 3 of FAA Advisory
Circular 25.562—1B, dated January 10, 2006
(http://rgl.faa.gov/
Regulatory_and_Guidance_Library/
rgAdvisoryCircular.nsf/0/
808324bf7790fda3862571010075bcbf/$FILE/
AC25.562-1b.pdf); however, compliance with
14 CFR 25.562(c)(2), i.e. lumbar load, does
not need to be shown.

(h) For seating systems that are shown to
be compliant with the regulations specified
in paragraph (g)(2)(ii) of this AD, but are
shown to exhibit sharp or injurious surfaces
during the tests required to show compliance
with paragraph (g)(2)(ii) of this AD: Do the
actions specified in paragraph (h)(1) or (h)(2)
of this AD using a method approved in
accordance with the procedures specified in
paragraph (1) of this AD.

(1) Within 2 years after the effective date
of this AD: Remove the non-compliant
seating systems.

(2) Within 2 years after the effective date
of this AD: Determine if the seating systems
are compliant with the regulations specified
in paragraph (g)(2)(i) of this AD, and
determine if the seating systems exhibit
sharp or injurious surfaces during the tests
required to show compliance with paragraph
(g)(2)(i) of this AD. If any seating systems are
not shown to be compliant with the
regulations specified in paragraph (g)(2)(i) of
this AD, or if any seating systems are shown
to exhibit sharp or injurious surfaces in
testing conducted to satisfy the original TSO
authorization program or subsequent
verification tests required by this paragraph,
within 2 years after the effective date of this
AD, remove the non-compliant seating
systems.

Note 3: For airplanes not required to
comply with any 14 CFR 25.562
requirements in either original certification
basis or post-type certificate modifications,
the use of an FAA Part 21 Production
Approval Holder to develop and conduct the
test program (in accordance with their
procedures, including the control and
oversight of the test facility) will facilitate the
FAA approval process.

Note 4: For airplanes not required to
comply with any 14 CFR 25.562
requirements in either original certification
basis or post-type certificate modifications,
the use of a new-build test article is
acceptable for static testing.

Note 5: For airplanes not required to
comply with any 14 CFR 25.562
requirements in either original certification
basis or post-type certificate modifications,
conformity inspections of test articles
consisting of a seat from the fleet (or from
spares), should confirm aspects such as
matching the seat part number to that noted
in the test plan, noting the general condition
of the seat, noting revisions/modifications
that have been made to the seat (typically
noted on modification placards), and
verifying the date of manufacture.

Note 6: For all airplanes, it is not required
to test all in-service seat part numbers. The
use of similarity is acceptable to show that
the results obtained from a chosen test article
are valid for other seat part numbers. Koito
Interface Loads Reports/drawings may be
used as a source of guidance for input data
for the similarity analysis. The similarity
methodology must be agreed on using the
procedures specified in paragraph (1) of this
AD. For airplanes required to comply with
any 14 CFR 25.562 requirements in either
original certification basis or post-type
certificate modifications, the similarity
methodology does not necessarily need to
follow all guidelines as given in FAA AC
25.562—1B (http://rgl.faa.gov/
Regulatory_and_Guidance_Library/
rgAdvisoryCircular.nsf/0/
808324bf7790fda3862571010075bchf/$FILE/
AC25.562-1b.pdf). However, it must be
agreed on using the procedures specified in
paragraph (1) of this AD.

Note 7: For airplanes required to comply
with any 14 CFR 25.562 requirements in
either original certification basis or post-type
certificate modifications, the use of an FAA
Part 21 Production Approval Holder to
develop and conduct the test program (in
accordance with their procedures, including
the control and oversight of the test facility)
will facilitate the FAA approval process.

Note 8: For airplanes required to comply
with any 14 CFR 25.562 requirements in
either original certification basis or post-type
certificate modifications, the use of a new-
build test article is acceptable for static
testing. However, in order to account for
unknown production non-conformities, test
articles for dynamic testing must be seats
removed from service or spare seats delivered
at the same time as the aircraft, unless newly
produced test articles are shown to conform
with in-service seats.

Note 9: For airplanes required to comply
with any 14 CFR 25.562 requirements in
either original certification basis or post-type
certificate modifications, conformity checks
of test articles consisting of a seat from the
fleet (or from spares) should confirm aspects
such as matching the seat part number to that
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noted in the test plan, noting the general
condition of the seat, noting revisions/
modifications that have been made to the seat
(typically noted on modification placards),
and verifying the date of manufacture.

Note 10: Regarding 14 CFR 25.853(c), in
order to account for unknown production
non-conformities, test articles should be
constructed from in-service cushions. The
guidance in FAA AC 25.853-1 (http://
rgl.faa.gov/

Regulatory and_Guidance Library/
rgAdvisoryCircular.nsf/0/
7f0b93c640a3ae48862569d100732cfe/$FILE/
ATT9758X/AC25.853-1.pdf) is applicable.
However, it may also be acceptable to test
brand new test specimens, provided that it is
shown that the in-service cushions consist of
foams/covers which were supplied to Koito
and marked by a different production
organization approved in the FAA and/or
EASA system. Test reports issued by any
qualified design organization acceptable to
the FAA will be acceptable; after May 23,
2011, any tests performed in the Koito seat
cushion oil burner test facility, under JCAB
supervision, will be acceptable. An
independent approval of the seat cushion,
such as a TSO-C72 (individual floatation
device) may be sufficient to show
compliance.

Parts Installation: Seats and Seating Systems

(i) As of the effective date of this AD, no
person may install on any airplane any Koito
Industries, Ltd., seat and seating system
having any model number identified in table
1 of this AD that are approved under TSO—
C39b, TSO-C39c, or TSO-C127a; unless it is
shown to meet applicable airworthiness
requirements, except as specified in
paragraphs (i)(1), (i)(2), and (i)(3) of this AD.

(1) Seats and seating systems may be
removed from service and re-installed on
airplanes operated by the same operator.

(2) New seats and seating systems may be
installed as direct spares for the same part
number seats or seating systems.

Note 11: A “direct” spare has the same part
number of the part it replaces.

(3) Seats and seating systems installed as
direct spares are subject to the applicable
requirements and compliance times specified
in this AD.

Parts Installation: Installation and Re-
arrangement

(j) Installation of seats and seating systems
other than those installed as direct spares, as
specified in paragraph (i) of this AD, is
considered a new installation that needs
approval and must comply with all
regulations, except that re-arrangement of the
existing installed seats on an airplane is
acceptable following the same installation
instructions and limitations as the original
certification (e.g., if the original limitations
allowed 32” to 34” pitch, the new layout
must be pitched within that range).

Parts Installation: Components of Seats and
Seating Systems

(k) As of the effective date of this AD, no
person may install on any airplane any
component of any seat or seating system

having any model number identified in table
1 of this AD that is approved under TSO-
C39b, TSO-C39c, or TSO-C127a, unless the
component is shown to meet the applicable
airworthiness requirements; except as
specified in paragraphs (k)(1), (k)(2), and
(k)(3) of this AD.

(1) Components specified in paragraph
(g)(4) of this AD may be removed from
service and re-installed on airplanes operated
by the same operator.

(2) New components may be installed as
direct spares for the same part number
components.

(3) Components specified in paragraph
(g)(4) of this AD that are installed as direct
spares are subject to the applicable
requirements and compliance times specified
in paragraph (g)(4) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Los Angeles ACO,
FAA, has the authority to approve AMOCGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
ACO, send it to the attention of the person
identified in the Related Information section
of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(m) For more information about this AD,
contact Patrick Farina, Aerospace Engineer,
Cabin Safety Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office (ACO),
3960 Paramount Boulevard, Lakewood,
California 90712—4137; phone: 562—627—
5344; fax: 562—627-5210; e-mail:
Patrick.Farina@faa.gov.

Material Incorporated by Reference

(n) None.

Issued in Renton, Washington on May 23,
2011.
Ali Bahrami,

Manager, Transport Airplane Directorate
Aircraft Certification Service.

[FR Doc. 2011-13340 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-1171; Airspace
Docket No. 10-ASW-16]

Amendment of Class D Airspace;
Corpus Christi, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, technical
amendment.

SUMMARY: This action amends Class D
airspace within the Corpus Christi, TX,
area by updating the geographic
coordinates for Cabaniss Navy Outlying
Field (NOLF). This action does not
change the boundaries or operating
requirements of the airspace.

DATES: Effective date: 0901 UTC, August
25th, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
adjusting the geographic coordinates,
within Class D airspace, of the Cabaniss
NOLF, Corpus Christi, TX, to coincide
with the FAAs aeronautical database.
This is an administrative change and
does not affect the boundaries, altitudes,
or operating requirements of the
airspace, therefore, notice and public
procedures under 5 U.S.C. 553(b) are
unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
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promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Cabaniss NOLF, Corpus
Christi, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 5000 Class D Airspace

* * * * *

ASW TX D Corpus Christi, TX [Amended]

Cabaniss NOLF, TX

(Lat. 27°42'10” N., long. 97°26'20” W.)

That airspace extending upward from the
surface to but not including 1,200 feet MSL
within a 4.4-mile radius of Cabaniss NOLF,
excluding that airspace within the Corpus
Christi International Airport, TX, Class C
airspace area; and excluding that airspace
within the Corpus Christi, Waldron NOLF,
TX, Class D airspace area; and excluding that
airspace west of a line between lat. 27°38"15”
N., long. 97°2840” W., and lat. 27°41°30” N.,
long. 97°28’40” W. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in Fort Worth, Texas, on May 23,
2011.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-13559 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0608; Airspace
Docket No. 10-ACE-6]

Amendment of Class E Airspace;
Mosby, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Mosby, MO.
Decommissioning of the Mosby non-
directional beacon (NDB) at Midwest
National Air Center Airport, Mosby,
MO, has made this action necessary to
enhance the safety and management of
Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective date: 0901 UTC, August
25, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On January 10, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Mosby, MO,
reconfiguring controlled airspace at
Midwest National Air Center Airport (76
FR 1377) Docket No. FAA-2010-0608.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
for the Mosby, MO area.
Decommissioning of the Mosby NDB

and cancellation of the NDB approach at
Midwest National Air Center Airport
has made this action necessary for the
safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Midwest National Air Center
Airport, Mosby, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
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Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE MO E5 Mosby, MO [Amended]

Mosby, Midwest National Air Center Airport,
MO
(Lat. 39°19’57” N., long. 94°18"35” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Midwest National Air Center
Airport.
Issued in Fort Worth, Texas, on May 23,
2011.
Walter L. Tweedy,
Acting Manager, Operations Support Group,
ATO Central Service Center.
[FR Doc. 2011-13586 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA—2001-10047; Amdit. No.
91-322]

RIN 2120-AH06

Regulation of Fractional Aircraft
Ownership Programs and On-Demand
Operations; Technical Amendment

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: The FAA is amending its
regulations governing operations of
aircraft in fractional ownership
programs. This document corrects a
technical error in the codified text of the
regulations.

DATES: Effective June 2, 2011.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Everette Rochon, General
Aviation and Commercial Division,
AFS-800, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: 202—-267-7413; e-mail:
everette.rochon@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On September 17, 2003, the FAA
published a final rule entitled,
“Regulation of Fractional Aircraft

Ownership Programs and On-Demand
Operations” (68 FR 54520).

In that final rule the FAA updated
and revised the regulations governing
operations of aircraft in fractional
ownership programs.

Technical Amendment

This technical amendment makes one
revision to the final rule. The language
in §91.1091(f)(2) incorrectly uses the
term “check pilot” when the term “flight
instructor” should have been used.
Accordingly, this amendment revises
§91.1091(f)(2).

Because the section title applies to
flight instructors it is obvious that the
use of the term “check pilot” in (f)(2)
should have been “flight instructor”.
This technical amendment corrects an
incorrect term and we find good cause
exists under 5 U.S.C. 553(d)(3) to make
the amendment effective in less than 30
days.

List of Subjects in 14 CFR Part 91

Afghanistan, Agriculture, Air traffic
control, Aircraft, Airmen, Airports,
Aviation safety, Canada, Cuba, Ethiopia,
Freight, Mexico, Noise control, Political
candidates, Reporting and
recordkeeping requirements, and
Yugoslavia.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g), 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44704,
44709, 44711, 44712, 44715, 44716, 44717,
44722, 46306, 46315, 46316, 46504, 46506—
46507, 47122, 47508, 47528—47531, articles
12 and 29 of the Convention on International
Civil Aviation (61 Stat. 1180).

m 2. Amend § 91.1091 by revising
paragraph (f)(2) to read as follows:

§91.1091 Qualifications: Flight instructors
(aircraft) and flight instructors (simulator).

* * * * *

(f]* * %

(2) Satisfactorily complete an
approved line-observation program
within the period prescribed by that
program preceding the performance of
any flight instructor duty in a flight

simulator.
* * * * *

Issued in Washington, DC on May 26,
2011.

Dennis R. Pratte,

Acting Director, Office of Rulemaking.
[FR Doc. 2011-13675 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Part 122
[CBP Dec. 11-13]

Technical Amendment to List of User
Fee Airports: Addition of Dallas Love
Field Municipal Airport, Dallas, TX

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Final rule; technical
amendment.

SUMMARY: This document amends the
regulations pertaining to the
organization of U.S. Customs and
Border Protection (CBP) by revising the
list of user fee airports to reflect the
recent user fee airport designation for
Dallas Love Field Municipal Airport, in
Dallas, Texas. User fee airports are those
airports which, while not qualifying for
designation as international or landing
rights airports, have been approved by
the Commissioner of CBP to receive, for
a fee, the services of CBP officers for the
processing of aircraft entering the
United States, and the passengers and
cargo of those aircraft.

DATES: Effective Date: June 2, 2011.

FOR FURTHER INFORMATION CONTACT:
Roger Kaplan, Acting Director, Audits
and Self-Inspection, Office of Field
Operations, at 202—325-4543 or by
e-mail at Roger.Kaplan@dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Title 19, Code of Federal Regulations
(CFR), sets forth at Part 122 the
regulations relating to the entry and
clearance of aircraft in international
commerce and the transportation of
persons and cargo by aircraft in
international commerce.

Generally, a civil aircraft arriving
from a place outside of the United States
is required to land at an airport
designated as an international airport.
Alternatively, the pilot of a civil aircraft
may request permission to land at a
specific airport, and, if landing rights
are granted, the civil aircraft may land
at that landing rights airport.

Section 236 of Public Law 98-573 (the
Trade and Tariff Act of 1984), codified
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at 19 U.S.C. 58b, created an option for
civil aircraft desiring to land at an
airport other than an international
airport or a landing rights airport. A
civil aircraft arriving from a place
outside of the United States may ask for
permission to land at an airport
designated by the Secretary of
Homeland Security as a user fee airport.

Pursuant to 19 U.S.C. 58b, an airport
may be designated as a user fee airport
if the Commissioner of CBP as delegated
by the Secretary of Homeland Security
determines that the volume of business
at the airport is insufficient to justify
customs services at the airport and the
governor of the state in which the
airport is located approves the
designation. Generally, the type of
airport that would seek designation as a
user fee airport would be one at which
a company, such as an air courier
service, has a specialized interest in
regularly landing.

As the volume of business anticipated
at this type of airport is insufficient to
justify its designation as an
international or landing rights airport,
the availability of customs services is
not paid for out of appropriations from

the general treasury of the United States.

Instead, customs services are provided
on a fully reimbursable basis to be paid
for by the user fee airport on behalf of
the recipients of the services.

The fees which are to be charged at
user fee airports, according to the
statute, shall be paid by each person
using the customs services at the airport
and shall be in the amount equal to the
expenses incurred by the Commissioner
of CBP in providing customs services
which are rendered to such person at
such airport, including the salary and
expenses of those employed by the
Commissioner of CBP to provide the
customs services. To implement this
provision, generally, the airport seeking
the designation as a user fee airport or
that airport’s authority agrees to pay a
flat fee for which the users of the airport
are to reimburse the airport/airport
authority. The airport/airport authority
agrees to set and periodically review the
charges to ensure that they are in accord
with the airport’s expenses.

The Commissioner of CBP designates
airports as user fee airports pursuant to
19 U.S.C. 58b. If the Commissioner
decides that the conditions for
designation as a user fee airport are
satisfied, a Memorandum of Agreement
(MOA) is executed between the
Commissioner of CBP and the local
responsible official signing on behalf of
the state, city or municipality in which
the airport is located. In this manner,
user fee airports are designated on a
case-by-case basis. The regulation

pertaining to user fee airports is 19 CFR
122.15. It addresses the procedures for
obtaining permission to land at a user
fee airport, the grounds for withdrawal
of a user fee designation and includes
the list of user fee airports designated by
the Commissioner of CBP in accordance
with 19 U.S.C. 58b. Periodically, CBP
updates the list of user fee airports at 19
CFR 122.15(b) to reflect those that have
been recently designated by the
Commissioner. On January 28, 2011, the
Commissioner signed an MOA
approving the designation of user fee
status for Dallas Love Field Municipal
Airport. This document updates the list
of user fee airports by adding Dallas
Love Field Municipal Airport, in Dallas,
Texas, to the list.

II. Statutory and Regulatory
Requirements

A. Inapplicability of Public Notice and
Delayed Effective Date Requirements

Because this amendment merely
updates the list of user fee airports to
include an airport already designated by
the Commissioner of CBP in accordance
with 19 U.S.C. 58b and neither imposes
additional burdens on, nor take away
any existing rights or privileges from,
the public, pursuant to 5 U.S.C.
553(b)(B), notice and public procedure
are unnecessary, and for the same
reasons, pursuant to 5 U.S.C. 553(d)(3),
a delayed effective date is not required.

B. The Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply. This
amendment does not meet the criteria
for a “significant regulatory action” as
specified in Executive Order 12866.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

D. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive

Order 13132, this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

E. Signing Authority
This document is limited to technical
corrections of CBP regulations.

Accordingly, it is being signed under
the authority of 19 CFR 0.1(b).

List of Subjects in 19 CFR Part 122

Air carriers, Aircraft, Airports,
Customs duties and inspection, Freight.

Part 122, Code of Federal Regulations
(19 CFR part 122) is amended as set
forth below:

PART 122—AIR COMMERCE
REGULATIONS

m 1. The authority citation for Part 122
continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,

1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a, 2071 note.

§122.15 [Amended]

m 2. The listing of user fee airports in
section 122.15(b) is amended by adding,
in alphabetical order, in the “Location”
column “Dallas, Texas” and in the
“Name” column, “Dallas Love Field
Municipal Airport”.

Dated: May 24, 2011.
Alan D. Bersin,

Commissioner, U.S. Customs and Border
Protection.

[FR Doc. 2011-13615 Filed 6-1-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1310
[Docket No. DEA—-228F]
RIN 1117-AA66

Chemical Mixtures Containing Listed
Forms of Phosphorus and Change in
Application Process

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: This rulemaking finalizes a
June 25, 2010, notice of proposed
rulemaking in which DEA proposed
regulations which establish those
chemical mixtures containing red
phosphorus or hypophosphorous acid
and its salts (hereinafter “regulated
phosphorus”) that shall automatically
qualify for exemption from the
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Controlled Substances Act (CSA)
regulatory controls. Chemical mixtures
containing red phosphorus in a
concentration of 80 percent or less and
mixtures containing hypophosphorous
acid and its salts (hypophosphite salts)
in a concentration of 30 percent and
less, shall qualify for automatic
exemption. DEA is not implementing
automatic exemption for any
concentration of chemical mixtures
containing white phosphorus (also
known as yellow phosphorus). Unless
otherwise exempted, all material
containing white phosphorus shall
become subject to CSA chemical
regulatory controls regardless of
concentration.

DEA recognizes that concentration
criteria alone cannot identify all
mixtures that warrant exemption;
therefore, an application process has
been implemented which allows
manufacturers to apply for exemption
from CSA regulatory controls for those
phosphorus chemical mixtures that do
not qualify for automatic exemption.
This rulemaking also finalizes changes
to the application review and
notification process.

DATES: This rulemaking becomes
effective July 5, 2011. Persons seeking
registration must apply on or before July
5, 2011 to continue their business
pending final action by DEA on their
application.

FOR FURTHER INFORMATION CONTACT:
Imelda L. Paredes, Office of Diversion
Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone
(202) 307-8784.

SUPPLEMENTARY INFORMATION:

DEA’s Legal Authority

DEA implements the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, often referred to as the
Controlled Substances Act (CSA) and
Controlled Substances Import and
Export Act (21 U.S.C. 801-971), as
amended. DEA publishes the
implementing regulations for these
statutes in Title 21 of the Code of
Federal Regulations (CFR), parts 1300 to
end. These regulations are designed to
ensure that there is a sufficient supply
of controlled substances for legitimate
medical purposes and to deter the
diversion of controlled substances to
illegal purposes. The CSA mandates that
DEA establish a closed system of control
for manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with

DEA (unless exempt) and comply with
the applicable requirements for the
activity. The CSA, as amended, also
requires DEA to regulate the
manufacture, distribution, importation,
and exportation of chemicals that may
be used to manufacture controlled
substances. Listed chemicals that are
classified as List I chemicals are
important to the manufacture of
controlled substances. Those classified
as List IT chemicals may be used to
manufacture controlled substances.

Purpose of This Rule

In this rule, DEA is finalizing
concentration limits on chemical
mixtures containing red phosphorus
and/or hypophosphorous acid and its
salts. This rule is being finalized as
proposed. Chemical mixtures containing
either of these listed chemicals at or
below the concentration limit will be
automatically exempt from CSA
regulatory controls. Mixtures containing
these chemicals above the concentration
limit will be regulated as List I
chemicals. DEA did not propose
automatic exemption for chemical
mixtures containing white phosphorus.
Unless otherwise exempted, all material
containing white phosphorus shall be
subject to CSA chemical regulatory
controls regardless of concentration.

DEA’s Requirement To Identify Exempt
Chemical Mixtures

The Chemical Diversion and
Trafficking Act of 1988 (Pub. L. 100—
690) (CDTA) created a definition for the
term “chemical mixture” (21 U.S.C.
802(40)). The CDTA also established 21
U.S.C. 802(39)(A)(vi) to exclude “any
transaction in a chemical mixture” from
the definition of a “regulated
transaction.” This exemption was
exploited by those that traffic chemicals
for illicit purposes in that it provided an
unregulated source for obtaining listed
chemicals for use in the illicit
manufacture of controlled substances.

In April 1994, the Domestic Chemical
Diversion Control Act of 1993 (Pub. L.
103-200) (DCDCA) corrected this
situation by subjecting such chemical
mixtures to CSA regulatory
requirements, unless specifically
exempted by regulation. These
requirements included recordkeeping,
reporting, and security for all regulated
chemical mixtures with the additional
requirement of registration for handlers
of List I chemicals including regulated
chemical mixtures. The DCDCA also
provided the Attorney General with the
authority to establish regulations to
exempt chemical mixtures from the
definition of a “regulated transaction.” A
chemical mixture can be granted

exemption “based on a finding that the
mixture is formulated in such a way that
it cannot be easily used in the illicit
production of a controlled substance
and that the listed chemical or
chemicals contained in the mixture
cannot be readily recovered” (21 U.S.C.
802(39)(A)(vi)). This authority has been
delegated to the Administrator of DEA
by 28 CFR 0.100 (Subpart R).

DEA has treated all regulated
chemical mixtures as non-regulated
chemicals until such time that it
promulgates a final rule that identifies
concentration limits, above which the
chemical mixtures are regulated. This
served to prevent the immediate
regulation of all qualified mixtures,
which is not necessary. It also allowed
DEA to gather information to implement
regulations pursuant to 21 U.S.C.
802(39)(A)(vi).

Chemical Mixture Definition

21 U.S.C. 802(40) defines the term
“chemical mixture” as “a combination of
two or more chemical substances, at
least one of which is not a List I
chemical or a List I chemical, except
that such term does not include any
combination of a List I chemical or a
List IT chemical with another chemical
that is present solely as an impurity.”
Therefore, a chemical mixture contains
any number of listed chemicals in
combination with any number of non-
listed chemicals.

DEA does not consider a chemical
mixture to mean the combination of a
listed chemical and an inert carrier. An
inert carrier can be any chemical that
does not modify the function of the
listed chemical but is present to aid in
the delivery of the listed chemical.
Examples include, but are not limited
to, dilutions in water, alcohol, or the
presence of a carrier gas.

In determining which chemical
mixtures shall be subject to control,
DEA considers the actual and potential
clandestine use of such material. 21
U.S.C. 802(39)(A)(vi) states that an
exemption can be granted if “the
mixture is formulated in such a way that
it cannot be easily used in the illicit
production of a controlled substance
and that the listed chemical or
chemicals contained in the mixture
cannot be readily recovered.” It should
be noted that the requirements
described by statute do not allow for
exemptions based on such business
practices as selling only to known
customers, the cost of the mixture, the
customer’s knowledge of the product’s
chemical content, packaging, or such
related topics.

In 2003, DEA published a Final Rule
(68 FR 23195, May 1, 2003) that
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identified exempt mixtures containing
the chemicals ephedrine, N-
methylephedrine, N-
methylpseudoephedrine,
norpseudoephedrine,
phenylpropanolamine, and
pseudoephedrine. The effective date of
this Final Rule was June 2, 2003. In a
second Final Rule (69 FR 74957,
December 15, 2004; corrected at 70 FR
294, January 4, 2005) DEA finalized
regulations which addressed the
exemption of chemical mixtures for 27
of the remaining 38 listed chemicals.
However, chemical mixtures containing
phosphorus were not included. The
effective date for that Final Rule was
January 14, 2005.

Uses of Chemical Mixtures Containing
Regulated Phosphorus

Chemical mixtures that contain red
phosphorus are used in the manufacture
of plastics, flame retardants,
pyrotechnics, striker plates (e.g., for
safety matches and flares), incendiary
shells, smoke bombs, and tracer bullets.
Chemical mixtures containing
hypophosphorous acid salts (e.g.,
hypophosphite salts) function as
catalysts, stabilizers, and growth
inhibitors. They are used in plastics,
films, paints, paper products, and fibers
with applications that include
automotive parts, furniture, wiring,
containers, and housings for appliances
and power tools. DEA has not identified
any chemical mixtures containing white
phosphorus.

Diversion of Chemical Mixtures
Containing Regulated Phosphorus

Regulated phosphorus plays an
important role in the chemical reaction
to produce methamphetamine, a
schedule II controlled substance for
which the public health consequences
of the manufacture, trafficking, and
abuse are well known and documented.
DEA has documented that the
predominant method for the illicit
manufacture of methamphetamine
utilizes phosphorus.

DEA has identified chemical mixtures
containing red phosphorus at domestic
illicit methamphetamine manufacturing
sites. Traffickers sometimes utilize the
striker plates of safety matchbooks or
boxes or road flares as a source of red
phosphorus. The coating on the striker
plate contains from 25 to 60 percent red
phosphorus. An estimated 20 to 400
striker plates are needed to obtain one
gram of red phosphorus. One gram of
red phosphorus could yield
approximately 1.5 grams of
methamphetamine hydrochloride,
which is the end product of clandestine
manufacturing.

Concentration Limits for Exempt
Chemical Mixtures Containing
Regulated Phosphorus

DEA is establishing concentration
limits for chemical mixtures containing
phosphorus. All chemical mixtures that
have a concentration at or below the
established concentration limit shall be
automatically exempt from CSA
chemical regulatory controls. Those
chemical mixtures having a
concentration above the concentration
limit shall be List I regulated chemicals
and subject to the chemical regulatory
requirements of the CSA.

DEA is not aware of any chemical
mixtures containing white phosphorus.
It is believed that few chemical mixtures
in this chemical exist because it is too
reactive and unstable when mixed with
other chemicals. Since DEA has not
identified any white phosphorus
mixtures, DEA did not propose a
concentration limit for white
phosphorus, and, therefore, any
chemical mixture containing white
phosphorus shall be subject to CSA
regulatory control.

Hypophosphorous acid is marketed in
aqueous solutions of 50 percent and can
be readily used in the illicit
manufacture of methamphetamine.
Such aqueous solutions of
hypophosphorous acid, however, are
not considered chemical mixtures and
are, therefore, currently subject to DEA
chemical regulations, regardless of
concentration. (As stated earlier, DEA
does not consider a chemical mixture to
mean the combination of a listed
chemical and an inert carrier. An inert
carrier can be any chemical that does
not modify the function of the listed
chemical but is present to aid in the
delivery of the listed chemical.
Examples include, but are not limited
to, dilutions in water, alcohol, or the
presence of a carrier gas.) No chemical
mixtures containing hypophosphorous
acid have been identified by DEA.

Traffickers use hypophosphite salts
and hypophosphorous acid similarly.
DEA has identified several chemical
mixtures containing hypophosphite
salts in combination with other
chemicals for use as mold and mildew
inhibitors. Additionally, DEA has
identified at least one industrial product
where sodium hypophosphite is in a
chemical mixture in combination with
resins. The concentration of
hypophosphite salts within these
chemical mixtures does not exceed 20
percent.

The above chemical mixtures have
limited potential for use in a clandestine
laboratory because of the: (a) Low
concentrations of the hypophosphite

salts, and (b) interference from other
chemicals in the mixtures. Therefore,
DEA is establishing a 30 percent
concentration limit for
hypophosphorous acid and its salts
(hypophosphite salts).

It is important to clarify, again, that
DEA does not consider a chemical
mixture to mean the combination of a
listed chemical and an inert carrier.
Therefore, solutions of
hypophosphorous acid or
hypophosphite salt in water, alcohol, or
another inert carrier are not considered
chemical mixtures and are, therefore,
currently subject to DEA chemical
regulatory controls regardless of
concentration.

As discussed above, only the smallest
clandestine methamphetamine
laboratories use chemical mixtures
obtained from matchbook striker plates
as a source of red phosphorus. Although
concerned about this type of diversion,
DEA determined that the regulation of
matchbook striker plates is impractical
and will create undue administrative
burdens for both law enforcement and
the regulated sector.

DEA is establishing an 80 percent
concentration limit for red phosphorus.
DEA has determined that chemical
mixtures containing over 80 percent red
phosphorus are useful in large scale
methamphetamine production and,
therefore, should not be automatically
exempt from regulatory controls.

A chemical mixture having a
regulated form of phosphorus at or
below the concentration limit can still
be a regulated chemical mixture if
another listed chemical is present above
its concentration limit. The exemption
of chemical mixtures from regulatory
controls does not remove criminal
liability for persons who knowingly sell
or possess any products containing
regulated phosphorus for use in
violation of the CSA.

Comments to the Notice of Proposed
Rulemaking

In response to the June 25, 2010,
Notice of Proposed Rulemaking (75 FR
36306), DEA received two comments.
The first comment was received from a
large chemical company. This firm
indicated that they have one product
which they export which shall become
subject to regulation. However, the firm
stated that they will not be significantly
impacted by this rulemaking and
supported the mixture criteria proposed
in the rule. Furthermore, the comment
commended DEA for taking a reasonable
approach.

DEA Response. DEA appreciates this
comment and believes that the
concentration limits finalized in this
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rule are reasonable based on the illicit
uses of phosphorus mixtures.

The second comment was from an
association representing full-service
wholesale healthcare distributors. Their
members distribute more than 9 million
prescription and healthcare products.
The comment stated that they reached
out to their members in an attempt to
identify specific products containing
phosphorus which would be subject to
the proposed regulatory controls. Their
review indicated that they do not
believe that any healthcare product
distributors’ products are subject to the
proposed rule. However, the association
expressed concern that wholesale
distributors may be subjected to a rule
without sufficient ability to provide
meaningful public comment. The
commenter posited that, during the
comment period, other public
comments may be received that would
contain further information about
products that could be subject to the
rule and which may also pertain to
products distributed by healthcare
product distributors. The association
recommended that DEA reopen the
rule’s comment period if the notice and
comment period resulted in DEA
obtaining further information relevant to
the chemical mixtures or products
potentially subject to the rule.

DEA Response. As DEA did not
receive other comments to the NPRM
identifying chemical mixtures
containing listed forms of phosphorus,
DEA believes that it has thoroughly
examined the number and types of
mixtures potentially affected by this
rule and has adequately addressed the
impact of this rule on the regulated
community. DEA notes, in fact, that the
only other commenter to this rule
supported the rule as proposed. This
conclusion is consistent with
information developed by DEA, through
DEA'’s research and comments received
in response to the Advanced Notice of
Proposed Rulemaking published
January 31, 2003, (68 FR 4968) which
specifically sought such information
from interested parties. DEA does not
believe that any products distributed by
healthcare distributors will fall under
the regulatory controls being finalized
here. Therefore, DEA does not believe
that this final rule will have any impact
on this association’s members.

After careful consideration of the
comments received, DEA is hereby
finalizing these regulatory controls
exactly as proposed in the June 25,
2010, Notice of Proposed Rulemaking
(75 FR 363086).

Exemption by Application Process

DEA recognizes that the concentration
limits established in this rule may not
identify all phosphorus mixtures that
should receive exemption status. DEA
has implemented an application process
to exempt additional mixtures (21 CFR
1310.13). This application process was
finalized in the Final Rule (68 FR
23195) published May 1, 2003. Under
the application process, manufacturers
may submit an application for
exemption for those mixtures that do
not qualify for automatic exemption.
Exemption status can be granted if DEA
determines that the mixture is
formulated in such a way that it cannot
be easily used in the illicit production
of a controlled substance and the listed
chemical cannot be readily recovered
(i.e., it meets the conditions in 21 U.S.C.
802(39)(A)(vi)). An application may be
for a single or a multiple number of
formulations. All chemical mixtures
which are granted exemption via the
application process will be listed in 21
CFR 1310.13(i).

This rulemaking also establishes
changes to the existing application
process. 21 CFR 1310.13(e) provides
that within 30 days after the receipt of
an application for an exemption, the
Administrator will notify the applicant
of acceptance or rejection of the
application. This paragraph is being
modified in order to clarify that this
acceptance or rejection only pertains to
the acceptance or rejection of the
application “for filing” and does not
pertain to the granting or denial of the
application based upon the merits of the
application. Furthermore, DEA is
modifying this paragraph by removing
the 30 day timeframe for notification,
and instead, specify that such
notification be “in writing” and “within
a reasonable period of time”.

Thresholds and Excluded Transactions
for Regulated Phosphorus Chemical
Mixtures

Regulated phosphorus compounds do
not have a threshold as described in 21
CFR 1310.04(g)(1). Thus, all transactions
in regulated phosphorus, including its
regulated chemical mixtures, are
regulated transactions. Certain
transactions, described in 21 CFR
1310.08 are excluded from the
definition of a regulated transaction.
These are domestic and international
return shipments of reusable containers
from customer to producer containing
residual quantities of red phosphorus or
white phosphorus in rail cars and
intermodal tank containers which
conform to International Standards
Organization specifications (with

capacities greater than or equal to 2500
gallons in a single container). This
exclusion also applies to regulated
chemical mixtures containing red
phosphorus or white phosphorus.

Requirements That Apply to Regulated
List I Chemical Mixtures

Persons interested in handling List I
chemicals, including regulated chemical
mixtures containing List I chemicals,
must comply with the following:

Registration. Any person who
manufactures, distributes, imports, or
exports a List I chemical, or proposes to
engage in the manufacture, distribution,
importation, or exportation of a List I
chemical, must obtain a registration
pursuant to the CSA (21 U.S.C. 823,
957). Regulations describing registration
for List I chemical handlers are set forth
in 21 CFR part 1309.

Separate registration is required for
manufacturing, distribution, importing,
and exporting. Different locations
operated by a single entity require
separate registration if any location is
involved with the manufacture,
distribution, import, or export of a List
I chemical. Any person manufacturing,
distributing, importing, or exporting a
regulated List I chemical mixture is
subject to the registration requirement
under the CSA. DEA recognizes,
however, that it is not possible for
persons who manufacture, distribute,
import, or export regulated phosphorus
compounds to immediately complete
and submit an application for
registration and for DEA to issue
registrations immediately for those
activities. Therefore, to allow continued
legitimate commerce in the compounds,
DEA is establishing in 21 CFR 1310.09
a temporary exemption from the
registration requirement for persons
desiring to manufacture, distribute,
import, or export regulated phosphorus
compounds, provided that DEA receives
a properly completed application for
registration on or before July 5, 2011.
The temporary exemption for such
persons will remain in effect until DEA
takes final action on their application
for registration.

The temporary exemption applies
solely to the registration requirement;
all other chemical control requirements,
including recordkeeping and reporting,
will remain in effect. Additionally, the
temporary exemption does not suspend
applicable Federal criminal laws
relating to the phosphorus compounds,
nor does it supersede state or local laws
or regulations. All handlers of these
materials must comply with their state
and local requirements in addition to
the CSA and other Federal regulatory
controls.
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DEA notes that warehouses are
exempt from the requirement of
registration and may lawfully possess
List I chemicals, if the possession of
those chemicals is in the usual course
of business (21 U.S.C. 822(c)(2), 21
U.S.C. 957(b)(1)(B)). For purposes of this
exemption, the warehouse must receive
the List I chemical from a DEA
registrant and shall only distribute the
List I chemical back to the DEA
registrant and registered location from
which it was received. All other
activities conducted by a warehouse do
not fall under this exemption; a
warehouse that distributes List I
chemicals to persons other than the
registrant and registered location from
which they were obtained is conducting
distribution activities and is required to
register as such (21 U.S.C.
802(39)(A)(ii)).

Records and Reports. The CSA (21
U.S.C. 830) requires that certain records
be kept and reports be made that
involve listed chemicals. Regulations
describing recordkeeping and reporting
requirements are set forth in 21 CFR
Part 1310. A record must be made and
maintained for two years after the date
of a transaction involving a listed
chemical, provided the transaction is a
regulated transaction.

Each regulated bulk manufacturer of a
regulated mixture shall submit
manufacturing, inventory and use data
on an annual basis (21 CFR 1310.05(d)).
Bulk manufacturers producing the
mixture solely for internal consumption,
e.g., formulating a non-regulated
mixture, are not required to submit this
information. Existing standard industry
reports containing the required
information are acceptable, provided the
information is readily retrievable from
the report.

Title 21 CFR 1310.05 requires that
each regulated person shall report to
DEA any regulated transaction involving
an extraordinary quantity of a listed
chemical, an uncommon method of
payment or delivery, or any other
circumstance that the regulated person
believes may indicate that the listed
chemical will be used in violation of the
CSA. Regulated persons are also
required to report to DEA any proposed
regulated transaction with a person
whose description or other identifying
information has been furnished to the
regulated person. Finally, regulated
persons are required to report any
unusual or excessive loss or
disappearance of a listed chemical.

Import/Export. All imports/exports of
a listed chemical shall comply with the
CSA (21 U.S.C. 957 and 971).
Regulations for importation and
exportation of List I chemicals are

described in 21 CFR Part 1313. Separate
registration is necessary for each activity
(21 CFR 1309.22).

Security. All applicants and
registrants shall provide effective
controls against theft and diversion of
chemicals as described in 21 CFR
1309.71.

Administrative Inspection. Places,
including factories, warehouses, or
other establishments and conveyances,
where regulated persons may lawfully
hold, manufacture, or distribute,
dispense, administer, or otherwise
dispose of a regulated chemical/
chemical mixture, or where records
relating to those activities are
maintained, are controlled premises as
defined in 21 CFR 1316.02(c). The CSA
(21 U.S.C. 880) allows for administrative
inspections of these controlled premises
as provided in 21 CFR part 1316 subpart
A.

The goal of this rulemaking is to deny
traffickers access to regulated
phosphorus compounds while
minimizing the burden on legitimate
industry. Persons who obtain a
regulated chemical, but do not
distribute the chemical, are end users.
End users are not subject to CSA
chemical regulatory control provisions
such as registration or recordkeeping
requirements. Some examples of end
users are those who chemically react
phosphorus compounds and change
them into non-listed chemicals,
formulate phosphorus compounds into
exempt chemical mixtures or consume
them in industrial processes.

Technical Revision to 21 CFR
1310.12(a) and 1310.13(i)

While preparing the June 25, 2010
Notice of Proposed Rulemaking, DEA
became aware that references to Section
1018 of the Act (21 U.S.C. 971) were
inadvertently omitted from 21 CFR
1310.12(a) and 1310.13(i). Therefore,
DEA proposed the amendment of these
sections by adding this citation. This
Final Rule implements that
modification. This insertion is a
clarification and does not alter the
current treatment of exempt chemical
mixtures under the CSA.

As DEA discussed in its December 15,
2004, Final Rule (specifically 69 FR
74963, comment 10) all chemical
mixtures not exempt from CSA
regulatory controls are subject to all
aspects of those controls, including
importation and exportation
requirements. Thus, chemical mixtures
that are exempt under 21 CFR 1310.12
and 1310.13 are also exempt from the
requirements of Section 1018 of the Act
(21 U.S.C. 971). The requirements of 21
U.S.C. 971 apply to “each regulated

person, who imports or exports a listed
chemical.” Since a person distributing
an exempt chemical mixture is not a
“regulated person” as defined by 21
U.S.C. 802(38), that person is exempt
from the requirements of 21 U.S.C. 971.

DEA notes that this is a technical
correction only. All exempt chemical
mixtures have been treated as such for
import and export purposes, and all
regulated mixtures have been treated as
regulated transactions for import and
export purposes. DEA is merely
including a reference which was
inadvertently omitted from this
regulatory language.

Regulatory Analyses

Regulatory Flexibility and Small
Business Concerns

The Administrator hereby certifies
that this rulemaking has been drafted in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612). The
RFA requires agencies to determine
whether a rulemaking could have a
significant economic impact on a
substantial number of small entities.
DEA sought comment on two separate
occasions regarding this action. On
January 31, 2003, DEA published in the
Federal Register an ANPRM (68 FR
4968) to solicit input from industry
regarding chemical mixtures containing
regulated phosphorus. DEA received
three responses to this request, all from
industrial firms. In addition, DEA
obtained information on types of
formulations containing regulated
phosphorus and their uses separate from
the ANPRM. All three commenters to
the ANPRM informed DEA of
commercial applications for their
chemical mixtures containing regulated
phosphorus. The commenters also
informed DEA of concentration ranges
for red phosphorus and salts of
hypophosphorous acid (e.g.
hypophosphite salts). In the NPRM,
DEA sought information from
manufacturers about the impact of
setting concentration limits for chemical
mixtures containing phosphorus. Only
two comments were received in
response to the NPRM. Neither of these
comments noted information to change
DEA’s belief that the cost of compliance
with this rule is low and is unlikely to
impose a significant cost on any
manufacturing, distributing, importing,
or exporting firm. DEA has not
identified any chemical mixtures
containing hypophosphorous acid or
white phosphorus either through
industry comments or as a result of DEA
research. It is possible, therefore, that
there are no entities that will be subject
to DEA’s requirements because of this
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rule. Nonetheless, DEA provides the
following discussion describing small
businesses that might potentially handle
these chemical mixtures.

The rules for listed chemicals apply to
chemical manufacturers, distributors,
importers, and exporters. The chemical
manufacturers that would handle
mixtures containing phosphorus would
probably be classified in the all other
basic inorganic chemical manufacturers
sector (NAICS 325188). The average
value of shipments for chemical
manufacturers in this sector with 1-9
employees ranges from $2 million to
$5.6 million. Because the recordkeeping
requirements can be met with standard
business records and most firms
maintain adequate security to meet
DEA’s regulations, the only cost directly
associated with this rule for a chemical
manufacturer would be the DEA
registration fee of $2,293, which
represents approximately 0.1 percent of
the value of shipments for the smallest
firm. DEA assumes that chemical
distributors, importers, and exporters
that would handle mixtures containing
phosphorus fall into the other chemical
and allied products merchant
wholesalers sector (NAICS 424690). The
average revenue of chemical
wholesalers with 1-4 employees is
approximately $2.5 million. The only
cost directly associated with this rule
for a chemical distributor, importer, or
exporter would be the DEA registration
fee of $1,147, which represents
approximately 0.04 percent of revenue
for the smallest chemical wholesalers.
Based on both the lack of entities
identified that may be subject to this
regulation and the low cost of the rule,
DEA certifies that the rule will not have
a significant economic impact on a
substantial number of small entities.

Executive Orders 13563 and 12866

This regulation has been developed in
accordance with the principles of
Executive Orders 13563 and 12866 and
has been reviewed by the Office of
Management and Budget. The
information DEA received in response
to the ANPRM and NPRM indicate that
few phosphorus mixtures will be subject
to the regulation. Those mixtures appear
to be produced by current DEA
registrants on whom the rule will
impose no new requirements.

As stated earlier in this rulemaking
the vast majority of the chemical
mixtures that will become subject to this
rulemaking have large industrial uses.
Regulated chemical mixtures are not
items having common household uses.
Although concerned about the diversion
of matchbook striker plates, DEA
determined that the regulation of

matchbook striker plates is impractical
and will create undue administrative
burdens for both law enforcement and
the regulated sector.

Benefits. Phosphorus is a chemical
important in the clandestine
manufacture of methamphetamine and
amphetamine. This rule seeks to
eliminate the use of certain chemical
mixtures whose high concentrations of
phosphorus make them valued by
traffickers seeking this chemical for
their clandestine laboratory operations.

The surge in methamphetamine abuse
and the manufacture of the drug in
clandestine laboratories have caused
serious law enforcement and
environmental problems, particularly in
rural communities.

This rule is intended to continue the
trend of reducing the number of
clandestine laboratories. This trend will
reduce the cost to state and local
governments as well as the hazard to
law enforcement officers and others
from exposure to the toxic chemicals
left behind.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform to eliminate ambiguity,
minimize litigation, establish clear legal
standards and reduce burden.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of State law; nor
does it impose enforcement
responsibilities on any State; nor does it
diminish the power of any State to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $126,400,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in cost or prices; or significant adverse

effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 13175

This rule will not have Tribal
implications and will not impose
substantial direct compliance costs on
Indian Tribal governments.

Paperwork Reduction Act

This rule establishes regulations
stating that chemical mixtures
containing 80 percent and less of red
phosphorus or 30 percent and less of
hypophosphorous acid or its salts are
automatically exempt from CSA
regulatory controls pertaining to
chemicals and that no automatic
exemption be established for chemical
mixtures containing white phosphorus.
Under this method of automatic
exemption, persons who handle these
exempt chemical mixtures will not be
subject to CSA regulatory controls,
including the requirement to register
with DEA, the requirement to report
manufacturing activities to DEA
annually, and the requirement to file
importation and exportation advance
notification and return declaration
information with DEA. For persons
handling regulated chemical mixtures,
DEA anticipates granting some of these
mixtures exempt status by the
application process (21 CFR 1310.13).

Given comments received in response
to the NPRM, DEA does not believe that
the impact will be significant. DEA
anticipates that some chemical mixtures
would be granted exemptions based on
the application process.

List of Subjects in 21 CFR Part 1310
Drug traffic control, List I and List II
chemicals, reporting requirements.

For the reasons set out above, 21 CFR
part 1310 is amended as follows:

PART 1310—RECORDS AND
REPORTS OF LISTED CHEMICALS
AND CERTAIN MACHINES

m 1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 827(h), 830,
871(b), 890.

m 2. Section 1310.09 is amended by
adding paragraph (m) to read as follows:

§1310.09 Temporary exemption from
registration.
* * * * *

(m)(1) Each person required by
Sections 302 or 1007 of the Act (21
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U.S.C. 822, 957) to obtain a registration
to manufacture, distribute, import, or
export regulated chemical mixtures
which contain red phosphorus, white
phosphorus, hypophosphorous acid
(and its salts), pursuant to §§1310.12
and 1310.13, is temporarily exempted
from the registration requirement,
provided that DEA receives a properly
completed application for registration or
application for exemption on or before
July 5, 2011. The exemption will remain
in effect for each person who has made
such application until the
Administration has approved or denied
that application. This exemption applies
only to registration; all other chemical
control requirements set forth in parts
1309, 1310, and 1313 of this chapter
remain in full force and effect.

(2) Any person who manufactures,
distributes, imports, or exports a
chemical mixture which contains red
phosphorus, white phosphorus,
hypophosphorous acid (and its salts)
whose application for exemption is
subsequently denied by DEA must
obtain a registration with DEA. A
temporary exemption from the
registration requirement will also be
provided for those persons whose
applications are denied, provided that
DEA receives a properly completed
application for registration on or before
30 days following the date of official
DEA notification that the application for
exemption has not been approved. The
temporary exemption for such persons
will remain in effect until DEA takes
final action on their registration
application.

TABLE OF CONCENTRATION LIMITS

m 3. Section 1310.12 is amended by
revising paragraph (a) and by amending
the Table of Concentration Limits in
paragraph (c) by adding entries for
“hypophosphorous acid and its salts”,
“red phosphorus”, and “white
phosphorus” in alphabetical order under
“List I Chemicals” to read as follows:

§1310.12 Exempt chemical mixtures.

(a) The chemical mixtures meeting the
criteria in paragraphs (c) or (d) of this
section are exempted by the
Administrator from application of
sections 302, 303, 310, 1007, 1008, and
1018 of the Act (21 U.S.C. 822, 823, 830,
957, 958, and 971) to the extent
described in paragraphs (b) and (c) of
this section.

* * * * *

(C) * x %

DEA chemical Concentration . -
code No. (percent) Special conditions
List | Chemicals

Hypophosphorous acid
and its salts.

* *

Red Phosphorus

* *

White phosphorus

weight or volume if a
liquid.

6796 Not exempt at any con-
centration.

6797 30% by weight if a solid, The weight is determined by measuring the mass of hypophosphorous
acid and its salts in the mixture, the concentration limit is calculated by
summing the concentrations of all forms of hypophosphorous acid and

its salts in the mixture. The Administration does not consider a chem-
ical mixture to mean the combination of a listed chemical and an inert
carrier. Therefore, any solution consisting of hypophosphorous acid
(and its salts), dispersed in water, alcohol, or another inert carrier, is
not considered a chemical mixture and is therefore subject to chemical
regulatory controls at all concentrations.

* * *

6795 80% by weight.

* * *

* * *

* *

* *

Chemical mixtures containing any amount of white phosphorus are not
exempt due to concentration, unless otherwise exempted.

* *

* * * * *

m 4. Section 1310.13 is amended by
revising paragraph (e) and paragraph (i)
introductory text to read as follows:

§1310.13 Exemption of chemical mixtures;
application.
* * * * *

(e) Within a reasonable period of time
after the receipt of an application for an
exemption under this section, the
Administrator will notify the applicant
in writing of the acceptance or rejection
of the application for filing. If the
application is not accepted for filing, an
explanation will be provided. The
Administrator is not required to accept
an application if any information
required pursuant to paragraph (c) of
this section or requested pursuant to

paragraph (d) of this section is lacking
or not readily understood. The applicant
may, however, amend the application to
meet the requirements of paragraphs (c)
and (d) of this section. If the exemption
is subsequently granted, the applicant
shall again be notified in writing and
the Administrator shall issue, and
publish in the Federal Register, an
order on the application. This order
shall specify the date on which it shall
take effect. The Administrator shall
permit any interested person to file
written comments on or objections to
the order. If any comments or objections
raise significant issues regarding any
findings of fact or conclusions of law
upon which the order is based, the
Administrator may suspend the
effectiveness of the order until he has

reconsidered the application in light of
the comments and objections filed.
Thereafter, the Administrator shall
reinstate, terminate, or amend the
original order as deemed appropriate.

* * * * *

(i) The following chemical mixtures,
in the form and quantity listed in the
application submitted (indicated as the
“date”) are designated as exempt
chemical mixtures for the purposes set
forth in this section and are exempted
by the Administrator from application
of Sections 302, 303, 310, 1007, 1008,
and 1018 of the Act (21 U.S.C. 822, 823,
830, 957, 958, and 971):

* * * * *



Federal Register/Vol. 76, No. 106/ Thursday, June 2, 2011/Rules and Regulations

31831

Dated: May 16, 2011.
Michele M. Leonhart,
Administrator.
[FR Doc. 2011-13686 Filed 6-1-11; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 1, 27, 96, 101, 107, 115,
117, 135, 140, 148, 150, 151, 160, 161,
162, 164, 166, 167, and 169

[Docket No. USCG—-2011-0257]
RIN 1625-AB69

Navigation and Navigable Waters;
Technical, Organizational, and
Conforming Amendments

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: This rule makes non-
substantive changes throughout Title 33
of the Code of Federal Regulations. The
purpose of this rule is to make
conforming amendments and technical
corrections to Coast Guard navigation
and navigable water regulations. This
rule will have no substantive effect on
the regulated public. These changes are
provided to coincide with the annual
recodification of Title 33 on July 1,
2011.

DATES: This final rule is effective June
2, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0257 and are
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG-2011-0257 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Leo Huott, Coast Guard;
telephone 202-372-1027, e-mail
Leo.S.Huott@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Contents for Preamble

I. Regulatory History
II. Background
I1I. Basis and Purpose
IV. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Collection of Information
D. Federalism
E. Unfunded Mandates Reform Act
F. Taking of Private Property
G. Civil Justice Reform
H. Protection of Children
1. Indian Tribal Governments
J. Energy Effects
K. Technical Standards
L. Environment

I. Regulatory History

We did not publish a notice of
proposed rulemaking (NPRM) for this
rule. Under 5 U.S.C. 553(b)(A) the Coast
Guard finds this rule is exempt from
notice and comment rulemaking
requirements because these changes
involve rules of agency organization,
procedure, or practice. In addition, the
Coast Guard finds notice and comment
procedures are unnecessary under 5
U.S.C. 553(b)(B) as this rule consists
only of corrections and editorial,
organizational, and conforming
amendments and these changes will
have no substantive effect on the public.
Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that, for the same reasons,
good cause exists for making this rule
effective upon publication in the
Federal Register.

II. Background

Each year, the printed edition of Title
33 of the Code of Federal Regulations is
recodified on July 1. This rule, which
becomes effective June 2, 2011, makes
technical and editorial corrections
throughout Title 33. This rule does not
create any substantive requirements.

III. Basis and Purpose

This rule amends 33 CFR part 1 to
reflect changes in agency organization
by removing § 1.01-60(a)(1)(ii) and
combining § 1.01-60(a)(1)(i) with
§1.01-60(a)(1). Because the Coast Guard
is no longer a component of the
Department of Transportation (DOT),
DOT Order 5610.1C (Procedures for
Considering Environmental Impacts) no
longer applies.

This rule revises 33 CFR part 27. The
Coast Guard is adjusting fines and other
civil monetary penalties to reflect the
impact of inflation. These adjustments
are made in accordance with the Federal
Civil Penalties Inflation Adjustment Act
of 1990, as amended by the Debt
Collection Improvement Act of 1996,
and implement the provisions of these
statutes. These statutes require the Coast

Guard to periodically adjust the civil
monetary penalties for inflation by a
method that is specifically prescribed
within these statutes and which allows
no discretion. The statutory method
specifies the inflation measure to be
used, the method for the calculation of
the inflation adjustment, and the
method for the numerical rounding of
the results. The last inflation
adjustments were made in 2010.

The changes in Civil Penalties for
calendar year 2011 are based on the
change in CPI-U from June 2009 to June
2010. The recorded change in CPI-U
during that period was 1.05%. Because
of the small change in CPI-U and the
required rules for rounding, there was
no change to any of the maximum
penalty amounts from the previous
adjustment.

This rule amends § 115.05 by
replacing the term “builder” with the
term “applicant” to clarify the Coast
Guard’s intent and make the affected
provision consistent with other
provisions in this section and other
sections of part 115. This rule also
corrects grammatical errors and details
established requirements regarding the
information needed on the plan sheets
that accompany a bridge permit request.
This rule removes § 115.50(d) because
the information it provides is already
explained throughout the section.

This rule amends 33 CFR part 117 to
correct the names of the S14 Bridge and
the S1 Bridge and to provide an updated
phone number to the Kansas City
Southern automated bridge. Also
“Pelican Island Causeway” is removed
from the title of §117.977 and the
section is redesignated to follow the
alphabetical order of state waterways set
out in this subpart.

This rule amends parts 135, 140, 148,
and 150 of Title 33 with an
organizational name change from the
Minerals Management Service (MMS) to
the Bureau of Ocean Energy
Management Regulation and
Enforcement (BOEMRE).

This rule amends paragraph 161.15(a)
to correct a typographical error that
erroneously omitted the words “within
a”. The correction to the section is not
substantive and does not impose any
new requirement, but clarifies the
meaning of this portion of part 161.

This rule amends 33 CFR part 164 to
remove LORAN C from the list of
options for vessel electronic position
fixing devices. Removing LORAN C
from 33 CFR part 164 will have no
substantive effect on the public because
the use of LORAN C has not been
supported by the Coast Guard since
February 2010, and this section is no
longer applicable.
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This rule amends Title 33 to correct
latitude/longitude coordinates of the
Galveston Entrance Anchorage Areas in
part 166 and the Chesapeake Bay:
Eastern approach in part 167.

This rule amends Title 33 to update
internal Coast Guard office designations
as well as certain personnel titles.
Changes in personnel titles included in
this rule are only technical revisions
reflecting changes in agency procedure
and organization, and do not indicate
new authorities.

This rule amends Title 33 to update
various physical addresses for Coast
Guard offices as well as those offices’
contact information.

Finally, this rule corrects non-
substantive, typographical errors
throughout Title 33.

IV. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

A. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Because this rule involves non-
substantive changes and internal agency
practices and procedures, it will not
impose any additional costs on the
public.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

We estimate that the cost of this rule
is minimal and should have little or no
impact on small entities because the
provisions of this rule are technical and
non-substantive, and will have no
substantive effect on the public and will
impose no additional costs. Therefore,
the Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

G. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduces burden.

H. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

I. Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian Tribes.

J. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

K. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

L. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure 2—
1, paragraph (34)(a) of the Instruction.
This rule involves regulations which are
editorial, procedural, such as those
updating addresses or establishing
application procedures. An
environmental analysis checklist and a
categorical exclusion determination are
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available in the docket where indicated
under ADDRESSES.

List of Subjects

33 CFR Part 1

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Penalties.

33 CFR Part 27

Administrative practice and
procedure, Penalties.

33 CFR Part 96

Administrative practice and
procedure, Marine safety, Reporting and
recordkeeping requirements, Vessels.

33 CFR Part 101

Harbors, Maritime security, Reporting
and recordkeeping requirements,
Security measures, Vessels, Waterways.

33 CFR Part 107

Harbors, Facilities, Marine safety,
Maritime security, Navigation (water),
Reporting and recordkeeping
requirements, Security measures,
Vessels, Waterways.

33 CFR Part 115

Administrative practice and
procedure, Bridges, Reporting and
recordkeeping requirements.

33 CFR Part 117
Bridges.
33 CFR Part 135

Administrative practice and
procedure, Continental shelf, Insurance,
Oil pollution, Reporting and
recordkeeping requirements.

33 CFR Part 140

Continental shelf, Investigations,
Marine safety, Occupational safety and
health, Penalties, Reporting and
recordkeeping requirements.

33 CFR Part 148

Administrative practice and
procedure, Environmental protection,
Harbors, Petroleum.

33 CFR Part 150

Harbors, Marine safety, Navigation
(water), Occupational safety and health,
Oil pollution, Reporting and
recordkeeping requirements.

33 CFR Part 151

Administrative practice and
procedure, Oil pollution Penalties,
Reporting and recordkeeping
requirements, Water pollution control.

33 CFR Part 160

Administrative practice and
procedure, Harbors, Hazardous
materials transportation, Marine safety,
Navigation (water), Reporting and
recordkeeping requirements, Vessels,
Waterways.

33 CFR Part 161

Harbors, Navigation (water),
Reporting and recordkeeping
requirements, Vessels, Waterways.

33 CFR Part 162
Navigation (water), Waterways.
33 CFR Part 164

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 166

Anchorage grounds, Marine safety,
Navigation (water), Waterways.

33 CFR Part 167

Harbors, Marine safety, Navigation
(water), Waterways.

33 CFR Part 169

Endangered and threatened species,
Marine mammals, Navigation (water),
Radio, Reporting and recordkeeping
requirements, Vessels, Water pollution
control.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 1, 27, 96, 101, 107, 115, 117,
135, 140, 148, 150, 151, 160, 161, 162,
164, 166, 167, and 169.

PART 1—GENERAL PROVISIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 14 U.S.C. 633; 33 U.S.C. 401,
491, 525, 1321, 2716, and 2716a; 42 U.S.C.
9615; 49 U.S.C. 322; Department of
Homeland Security Delegation No. 0170.1;
section 1.01-70 also issued under the
authority of E.O. 12580, 3 CFR, 1987 Comp.,
p. 193; and sections 1.01-80 and 1.01-85 also
issued under the authority of E.O. 12777, 3
CFR, 1991 Comp., p. 351.

m 2.In § 1.01-60, revise paragraph (a)(1)
to read as follows:

§1.01-60 Delegations for issuance of
bridge permits.

(a)* EE

(1) Those that require an
environmental assessment or
environmental impact statement under
the National Environmental Policy Act
of 1969, as amended, (42 U.S.C. 4321 et
seq.) and all implementing regulations,
orders, and instructions.

* * * * *

PART 27—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 3. The authority citation for part 27
continues to read as follows:

Authority: Secs. 1-6, Public Law 101-410,
104 Stat. 890, as amended by Sec.
31001(s)(1), Public Law 104—134, 110 Stat.
1321 (28 U.S.C. 2461 note); Department of
Homeland Security Delegation No. 0170.1,
sec. 2 (106).

m 4. Revise § 27.3 to read as follows:
§27.3 Penalty Adjustment Table.

Table 1 identifies the statutes
administered by the Coast Guard that
authorize a civil monetary penalty. The
“adjusted maximum penalty” is the
maximum penalty authorized by the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended, as
determined by the Coast Guard.

TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

2011 Adjusted

U.S. Code citation Civil monetary penalty description maximum pen-

alty amount (3$)
14 U.S.C. 88(C) ...cvvoveuvnen. Saving Life @nd PrOPertY ......ccooieiiiieieseeestee et 8,000
14 U.S.C. 645(i) .....cccun..... Confidentiality of Medical Quality Assurance Records (first offense) ..........cccccocviiiiiiiniecineenn. 4,000
14 U.S.C. 645() .....cccucen.... Confidentiality of Medical Quality Assurance Records (subsequent offenses) ..........ccccccvvrveenis 30,000
16 U.S.C. 4711(9)(1) . Aquatic Nuisance Species in Waters of the United States ..........cccceviiiiiiiiiniiiic e 35,000
19 U.S.C. 70 v Obstruction of Revenue Officers by Masters of VESSEIS ........oociiiiiiiiiiiiiiiee e 3,000
19 U.S.C. 70 .....ococuveane. Obstruction of Revenue Officers by Masters of Vessels—Minimum Penalty ...........ccccccoiienienen 700
19 U.S.C. 1581(d) .............. Failure to Stop Vessel When Directed; Master, Owner, Operator or Person in Charge (1) ......... 5,000
19 U.S.C. 1581(d) .....c........ Failure to Stop Vessel When Directed; Master, Owner, Operator or Person in Charge—Min- 1,000

imum Penalty (1).
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TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation

Civil monetary penalty description

2011 Adjusted
maximum pen-
alty amount ($)

33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C. 1321(b)(6)(B)(i) ..
33 U.S.C. 1321(b)(6)(B)(i) ..
33 U.S.C. 1321(b)(6)(B)(ii)

33 U.S.C. 1321(b)(6)(B)(ii)

33 U.S.C. 1321(b)(7)(A) .....
33 U.S.C. 1321(b)(7)(A) ....

33 U.S.C. 1321(b)(7)(B) .....
33 U.S.C. 1321(b)(7)(C) .....
33 U.S.C. 1321(b)(7)(D) .....
33 U.S.C.

33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C.
33 U.S.C. 2072(a)
33 U.S.C. 2072(b)
33 U.S.C. 2609(a)
33 U.S.C. 2609(b) .............
33 U.S.C. 2716a(a) ............
42 U.S.C. 9609(a)
42 U.S.C. 9609(b)
42 U.S.C. 9609(b)
42 U.S.C. 9609(c)
42 U.S.C. 9609(c)

46 U.S.C. App 1505(a)(2) ..
46 U.S.C. App 1712(a) .......
46 U.S.C. App 1712(a) .......

46 U.S.C. App 1712(b) .......

46 U.S.C. App 1805(c)(2) ..
46 U.S.C. 2110(e)
46 U.S.C. 2115 ..........
46 U.S.C. 2302(a)
46 U.S.C. 2302(a)
46 U.S.C. 2302(c)(1) ..........
46 U.S.C. 2306(a)(4) ..........
46 U.S.C. 2306(b)(2) ..........
46 U.S.C. 3102(c)(1) ..........
46 U.S.C. 3302(i)(5)
46 U.S.C. 3318(a) ...
46 U.S.C. 3318(g) .....
46 U.S.C. 3318(h) ...
46 U.S.C. 3318(i)
46 U.S.C. 3318(j)(1)

Anchorage Ground/Harbor Regulations General .............coooiiiiiiiiieiiiecce s
Anchorage Ground/Harbor Regulations St. Mary’s river ....
Bridges/Failure to Comply with Regulations (2) .
Bridges/Drawbridges (2) .....ccoceerreereeiiieenie e
Bridges/Failure to Alter Bridge Obstructing Navigation (2) ....
Bridges/Maintenance and Operation (2)
Bridge to Bridge Communication; Master, Person in Charge or Pilot ....
Bridge to Bridge Communication; Vessel ....
PWSA RegUIBHIONS ...
Vessel Navigation: Regattas or Marine Parades; Unlicensed Person in Charge
Vessel Navigation: Regattas or Marine Parades; Owner Onboard Vessel
Vessel Navigation: Regattas or Marine Parades; Other Persons
Pollution Prevention .........ccccccocveinene
Pollution Prevention (per violation)
Pollution Prevention (Maximum—repeated violations) ....
Pollution Prevention (per day of violation)
Pollution Prevention (Maximum—repeated violations)
Oil/Hazardous Substances: Discharges (Class | per violation)
Oil/Hazardous Substances: Discharges (Class | total under paragraph) ..
Oil/Hazardous Substances: Discharges (Class Il per day of violation)
Oil/Hazardous Substances: Discharges (Class |l total under paragraph) ..................
Oil/Hazardous Substances: Discharges (per day of violation) Judicial Assessment .....................
Oil/Hazardous Substances: Discharges (per barrel of oil or unit discharged) Judicial Assess-
ment.
Oil/Hazardous Substances:
ment).
Oil/Hazardous Substances:
Assessment).
Oil/Hazardous Substances:
Judicial Assessment.
Oil/Hazardous Substances: Discharges, Gross Negligence—Minimum Penalty (Judicial As-
sessment).
Marine Sanitation Devices; Operating .............c......
Marine Sanitation Devices; Sale or Manufacture ...
International Navigation Rules; Operator ...............
International Navigation Rules; Vessel ....
Pollution from Ships; General
Pollution from Ships; False Statement .........ccooieiiieiiiie e
Inland Navigation Rules; Operator
Inland Navigation Rules; Vessel ....
Shore Protection; General ...........ccceeeveeennnen.
Shore Protection; Operating Without Permit .............oooiiiiiiiiiniieeee e
Oil Pollution Liability and COMPENSAtION .........cccuiiiriiriiiiirieeie et
Hazardous Substances, Releases, Liability, Compensation (Class I) ....
Hazardous Substances, Releases, Liability, Compensation (Class 1) ........cccocevinieiiniiicneenens
Hazardous Substances, Releases, Liability, Compensation (Class Il subsequent offense)
Hazardous Substances, Releases, Liability, Compensation (Judicial Assessment)
Hazardous Substances, Releases, Liability, Compensation (Judicial Assessment subsequent
offense).
Safe Containers for International Cargo
International Ocean Commerce Transportation—Common Carrier Agreements per violation .....
International Ocean Commerce Transportation—Common Carrier Agreements per violation—
Willfull violation.
International Ocean Commerce Transportation—'‘Common Carrier Agreements—Fine for tariff
violation (per shipment).
Suspension of Passenger Service
Vessel Inspection or Examination Fees ...
Alcohol and Dangerous Drug Testing
Negligent Operations: Recreational Vessels ...
Negligent Operations: Other VESSEIS ........cccoeiriiiiiiiiiiiieeeee e
Operating a Vessel While Under the Influence of Alcohol or a Dangerous Drug
Vessel Reporting Requirements: Owner, Charterer, Managing Operator, or Agent ..........ccccce...
Vessel Reporting Requirements: Master
Immersion Suits .........cccceverveniinieneeee,
Inspection Permit ..................
Vessel Inspection; General ..
Vessel Inspection; Nautical School Vessel
Vessel Inspection; Failure to Give Notice IAW 3304(b) .....
Vessel Inspection; Failure to Give Notice IAW 3309(c) ...
Vessel Inspection; Vessel = 1600 GroSS TONS .....cccueeerceureeruieeiiueeesireeessseeessssesessseessssseessssseesssees

Failure to Carry Out Removal/Comply With Order (Judicial Assess-
Failure to Comply with Regulation Issued Under 1321(j) (Judicial

Discharges, Gross Negligence (per barrel of oil or unit discharged)

110
300
25,000
25,000
25,000
25,000
800
800
40,000
8,000
8,000
3,000
40,000
15,000
40,000

130,000

3,000
8,000
8,000
8,000
40,000
8,000
8,000
8,000
40,000
15,000
40,000
35,000
35,000
100,000
35,000
100,000

8,000
6,000
30,000

60,000

70,000
8,000
7,000
6,000

30,000
7,000
8,000
1,100
8,000
1,100
8,000
8,000
1,100
1,100

15,000
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TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

2011 Adjusted
U.S. Code citation Civil monetary penalty description maximum pen-
alty amount ($)

46 U.S.C. Vessel Inspection; Vessel < 1600 GroSS TONS ..cccccueieiiiireiiiieeiiieeesieeesseeeeesseeeeseeeessnseeesneeeensnes 3,000

46 U.S.C. Vessel Inspection; Failure to Comply with 3311(D) ..oooiiiiiiiiiiiee e 15,000
46 U.S.C. Vessel Inspection; Violation of 3318(D)—3318(f) ......ccerieriiiiiiiierie e 8,000
46 U.S.C. LiSt/COUNt Of PASSENGEIS .....ciiiiiiieiiie ettt ettt ettt e b saeeenees 110
46 U.S.C. NOtIfication 10 PASSENGELS ........oiiiiiiiiiiieie ettt e e e b e saeeenees 15,000
46 U.S.C. Notification to Passengers; Sale Of TICKELS ........ccoiiiiiiiiiiiie e 800

46 U.S.C. Copies of Laws on Passenger Vessels; Master ... 300
46 U.S.C. Liquid Bulk/DangEroUs CargO .........cccieeeeruereenuisieeitesieesesseesesseeseessesssessesseessesieessesssensesseeeesneennens 40,000
46 U.S.C. 4106 ................... UNINSPECIEA VESSEIS ...ttt ettt ettt e e e be e e e e bt e e e nbe e e e aneeean 8,000
46 U.S.C. 4311(b)(1) .......... Recreational Vessels (maximum for related series of violations) ...........ccccceciiiiiiininieeniceen, 300,000
46 U.S.C. 4311(b)(1) .......... Recreational Vessels; Violation Of 4307(2) .......ccceeoueiiiiiiiienieeiee et 6,000

46 U.S.C. 4311(C) ..covvvueene RECreatioNal VESSEIS ......oiiiiiiiiiiiie ettt 1,100
46 U.S.C. 4507 ............c....... Uninspected Commercial Fishing INdustry VESSEIS ............ccccooiiiiiiiiiiiiiccece e 8,000
46 U.S.C. 47083 ......cccoveuen. AbandoNMENt Of BAIGES .....ccuuiiiiiieiiiiie ettt 1,100
46 U.S.C. 5116(a) .............. (o= o I I T TP PPN 8,000

46 U.S.C. 5116(b) .............. Load Lines; Violation Of 5112(8) ...cceiiiiiiiiiiiieiieeie ettt 15,000

46 U.S.C. 5116(C) .....c....... Load Lines; Violation Of 5112(D) ..ccoeiiiiiiiiiieiie et et 8,000
46 U.S.C. 6103(a@) .............. Reporting Marine CasUaMIES ..........cceeiviieriiiririneie e e 35,000
46 U.S.C. 6103(b) .............. Reporting Marine Casualties; Violation of 6104 ............cociiiiiiiiiiieee e 8,000
46 U.S.C. 8101(e) .....cc....... Manning of Inspected Vessels; Failure to Report Deficiency in Vessel Complement ................... 1,100
46 U.S.C. 8101(f) .eecvenee. Manning of INspected VESSEIS .......cccooiiiiiiiiie s 15,000
46 U.S.C. 8101(g) ..covvvveene Manning of Inspected Vessels; Employing or Serving in Capacity not Licensed by USCG ......... 15,000
46 U.S.C. Manning of Inspected Vessels; Freight Vessel < 100 GT, Small Passenger Vessel, or Sailing 1,100
School Vessel.
46 U.S.C. Watchmen on Passenger VESSEIS .....c..eoi it e e s e e 1,100
46 U.S.C. Citizenship Requirements ..........ccccccoveeeneneenennns 800
46 U.S.C. Watches on Vessels; Violation of 8104(a) or (b) ................ 15,000
46 U.S.C. Watches on Vessels; Violation of 8104(c), (d), (e), 15,000
46 U.S.C. Staff Department on Vessels .........ccccouvevinieiineeicnecee . 110
46 U.S.C. Officer's Competency CerifiCAES ........cuiiiiiiiiiiii e 110
46 U.S.C. Coastwise Pilotage; Owner, Charterer, Managing Operator, Agent, Master or Individual in 15,000
Charge.
46 U.S.C. Coastwise Pilotage; Individual 15,000
46 U.S.C. Federal Pilots ........ccccceeiiiniiennnne 40,000
46 U.S.C. Merchant Mariners Documents ... 800
46 U.S.C. Crew Requirements ...........c......... 15,000
46 U.S.C. SMall VESSEl MANNING ... .eiiiiiiiieeiie ettt ettt e bt et e e et e s ae e e beasaeeebeesaseeseaanseeaneesnneennes 35,000
46 U.S.C. Pilotage: Great Lakes; Owner, Charterer, Managing Operator, Agent, Master or Individual in 15,000
Charge.
46 U.S.C. 9308(b) .............. Pilotage: Great Lakes; INAIVIAUAI ..........ooiiiiiiiiiiieii e 15,000
46 U.S.C. 9308(c) Pilotage: Great Lakes; Violation of 9303 . 15,000
46 U.S.C. 10104(b) ............ Failure to Report Sexual OffENSE ........ooiiiiiieiie et e e e e e nreee s 8,000
46 U.S.C. 10314(a)2) ........ Pay AdVaNnCES 10 SEAMEN ......cc.oiiiiiiiiiieere ettt ettt r e et sre e e 800
46 U.S.C. 10314(b) ............ Pay Advances to Seamen; Remuneration for Employment ..........ccccooiiiiiiiiiiniiiceneceeeeeen 800
46 U.S.C. 10315(c) ... AllOTMENE 10 SEAMEBN ...ttt ettt n e 800
46 U.S.C. 10321 ...cccovvvueene Seamen ProteCtion; GENETAI .........coociiiiiiiiiiie et 7,000
46 U.S.C. 10505(a)2) ........ Coastwise Voyages: AQVANCES ........ccouiiiriieriiriintiee et sttt ettt s et en e e enenneeanes 7,000
46 U.S.C. 10505(b) ............ Coastwise Voyages: Advances; Remuneration for Employment .........ccccoooviiiiiiiniinnieenic s 7,000
46 U.S.C. 10508(b) ... Coastwise Voyages: Seamen Protection; GEeNeral ...........c.ccceviiiiriiiiineeienece e 7,000
46 U.S.C. 10711 v Effects of DECEASEA SEAMEN .....c.ciiiiiiiieiie ettt 300
46 U.S.C. 10902(a)2) ........ Complaints Of UNFItNESS .....eiiiiieiiii it 800
46 U.S.C. 10903(d) ... Proceedings on Examination Of VESSEI .......ccoiiiiiiiiiiiiiiceeeee s 110
46 U.S.C. 10907(b) ... Permission to Make COMPIAINT .........cciiiiiiiiiie et 800
46 U.S.C. 11101(f) .... AccommOodations fOr SEAMEN .......c..oviiiiie e ee e e e e sree e e sneeeessneeeennneeennes 800
46 U.S.C. 11102(b) ... Medicing ChestS ON VESSEIS ......cuiiuiiiiiiiiiiiii ettt 800
46 U.S.C. 11104(b) ... (=TS (10T (TS TT= 03T o RSP 110
46 U.S.C. 11105(c) ... Wages 0N DISChAIGe .......c.ooiiiiiiiii st 800
46 U.S.C. 11303(a) ... Log Books; Master Failing to Maintain ..........ccooouiiiiiiiiiiiee s 300
46 U.S.C. 11303(b) ... Log Books; Master Failing to Make ENtry ..o 300
46 U.S.C. 11303(c) ... LOg BOOKS; Late ENMIY .....ooiiiieiee ettt 200
46 U.S.C. 11506 ................. Carrying of Sheath KNIVES ........c.oiiiiiiiii e 80
46 U.S.C. 12151(a) ............ Documentation of Vessels (Violation Per day) ........cocceceerieinienieenie e 15,000
46 U.S.C. 12151(c) ... Engaging in Fishing After Falsifying Eligibility (fine per day) ........cccocooiiiiiiiiiiieeee 130,000
46 U.S.C. 12309(a) ... Numbering of Undocumented Vessels—Willfull violation .............ccoeeriiiiiiiiiiniiceeeeeeen 6,000
46 U.S.C. 12309(b) ... Numbering of Undocumented VESSEIS ..........c.oociiiiiiiiiiiiie s 1,100
46 U.S.C. 12507(b) ... Vessel 1dentification SYSIEM ..o 15,000
46 U.S.C. 14701 ........ MeEasUreMENt Of VESSEIS ...ccceiiiiiiiiiee ettt e e e et e e e e e s et e e e e e e s nnsaereaaeeeaannes 30,000
46 U.S.C. 14702 ..... Measurement; False StatemeENTS .........cooiiiiiiiiiii e s 30,000
46 U.S.C. 31309 ................. Commercial Instruments and Maritime LIENS ........cc..ooiiiiiiiiiie e 15,000

46 U.S.C. 31330(a)(2) ........ Commercial Instruments and Maritime Liens; MOrtgagor ..........coceeiiirieeiieinie e 15,000
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TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation

Civil monetary penalty description

2011 Adjusted
maximum pen-
alty amount (3$)

46 U.S.C. 31330(b)(2) ........
46 U.S.C. 70119 ..o
46 U.S.C. 70119(b) ............
49 U.S.C. 5123(a)(1) ..........
49 U.S.C. 5123(a)(1) ..........
49 U.S.C. 5123(a)(2) ..........

Commercial Instruments and Maritime Liens; Violation of 31329
POt SECUMY .. e e e
Port Security—Continuing Violations
Hazardous Materials: Related to Vessels—Maximum Penalty ..
Hazardous Materials: Related to Vessels—Minimum Penalty
Hazardous Materials: Related to Vessels—Penalty from Fatalities, Serious Injuries/lliness or

substantial Damage to Property.

35,000
30,000
50,000
60,000
300
110,000

Note: The changes in Civil Penalties for calendar year 2011, shown above, are based on the change in CPI-U from June 2009 to June 2010.
The recorded change in CPI-U during that period was 1.05%. Because of the small change in CPI-U and the required rules for rounding, there
was no change to any of the maximum penalty amounts from the previous adjustment.

(1) Enacted under the Tariff Act of 1930, exempt from inflation adjustments.

(2) These penalties increased in accordance with the statute to $10,000 in 2005, $15,000 in 2006, $20,000 in 2007, and $25,000 in 2008 and

thereafter.

PART 96—RULES FOR THE SAFE
OPERATION OF VESSELS AND
SAFETY MANAGEMENT SYSTEMS

m 5. The authority citation for part 96
continues to read as follows:

Authority: 46 U.S.C. 3201 et seq.; 46
U.S.C. 3103; 46 U.S.C. 3316, 33 U.S.C. 1231;
49 CFR 1.45, 49 CFR 1.46.

§96.495 [Amended]

m 6. In § 96.495(a), following the words
“Commandant (CG-543)”, add the words
“,2100 2nd Street, SW., Stop 7126,
Washington, DC 20593-7126".

PART 101—MARITIME SECURITY:
GENERAL

m 7. The authority citation for part 101
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 192; Executive
Order 12656, 3 CFR 1988 Comp., p. 585; 33
CFR 1.05-1, 6.04-11, 6.14, 6.16, and 6.19;
Department of Homeland Security Delegation
No. 0170.1.

§101.105 [Amended]

m 8.In §101.105, in the definition of
“Secure area”, in the third sentence,
following the words “subchapter located
in”, remove the words “the
Commonwealth of the Northern Mariana
Islands and”.

PART 107—NATIONAL VESSEL AND
FACILITY CONTROL MEASURES AND
LIMITED ACCESS AREAS

m 9. The authority citation for part 107
continues to read as follows:

Authority: 50 U.S.C. 191, 192, 194, 195;
14 U.S.C. 141; Presidential Proclamation
6867, 61 FR 8843, 3 CFR, 1996 Comp., P. 8;
Presidential Proclamation 7757, 69 FR 9515
(March 1, 2004); Secretary of Homeland
Security Order 2004-001; Department of
Homeland Security Delegation No. 0170.1;
and 33 CFR 1.05-1.

§107.220 [Amended]

m 10. Amend § 107.220 as follows:

m a. In paragraph (a): remove the word
“Operations” wherever it appears, and
add, in its place, the word “Response”;
remove the word “(0)” wherever it
appears, and add, in its place, the word
“(dr)”; following the words “telephone
(305) 415", remove the number “6920”,
and add, in its place, the number
“6800”; and following the words
“facsimile (305) 415—", remove the
number “6925”, and add, in its place,
the number “6809”; and

m b. In paragraph (e), following the
words “Guard District Commander”,
remove the word “(0)”, and add, in its
place, the word “(dr)”.

PART 115—BRIDGE LOCATIONS AND
CLEARANCES; ADMINISTRATIVE
PROCEDURES

m 11. The authority citation for part 115
continues to read as follows:

Authority: c. 425, sec. 9, 30 Stat. 1151 (33
U.S.C. 401); c. 1130, sec 1, 34 Stat. 84 (33
U.S.C. 491); sec. 5, 28 Stat. 362, as amended
(33 U.S.C. 499); sec. 11, 54 Stat. 501, as
amended (33 U.S.C. 521); c. 753, Title V, sec.
502, 60 Stat. 847, as amended (33 U.S.C.
525); 86 Stat. 732 (33 U.S.C. 535); 14 U.S.C.
633; sec. g(6), 80 Stat. 941 (49 U.S.C.
1655(g)); 49 CFR 1.46(c).

§115.05 [Amended]

m 12.1In §115.05, in the last sentence,
remove the word “Especial” and add, in
its place, the word “Special”; and,
following the words “right of the”,
remove the word “builder” and add, in
its place, the word “applicant”.

m 13.In § 115.50, revise paragraph (a),
remove paragraph (d), redesignate
paragraphs (e) through (k) as paragraphs
(d) through (j), and revise newly
redesignated paragraphs (f), (h)(1), and
(i) to read as follows:

§115.50 Application for bridge permits.

(a) Application. An application for
authorization to construct a bridge
across navigable waters of the United
States must include the name, address,
and telephone number of the applicant;
the waterway and location of the bridge;
a citation to the applicable act of
Congress; when appropriate, a citation
to the State legislation authorizing the
bridge; a map of the location and plans
of the bridge showing the features
which affect navigation; and papers to
establish the identity of the applicant.

* * * * *

(f) Plans. One reproducible set of
plans must be submitted with the
application, on which the location of
the work and the essential features
covered by the application will be
identified. Each drawing must have a
title block located in the lower right-
hand corner identifying the applicant/
agent and bridge owner; the waterway;
the milepoint on the waterway of the
bridge location; the city, county, and
state of the bridge location; the name of
the bridge; the date of the plans; the
sheet number; and the total number of

sheets in the set.
* * * * *

(h) Special instructions. (1) Vertical
and horizontal distances will be shown
using bar scales. The north and south
line will be indicated by a meridian
arrow. Soundings and elevations will be
shown in feet and referred to the
established Government datum plane at
the locality.

* * * * *

(i) Structural details. Only those
should be shown which are needed to
illustrate the effect of the proposed
structure on navigation. If the bridge is
to be equipped with a draw, the latter
will be shown in two positions: Closed
and open. In those cases, the vertical
and horizontal clearances shall be
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indicated in both the closed and open

positions.
* * * * *

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 14. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

and Department of Homeland Security
Delegation No. 0170.1.

§117.241 [Amended]

m 15.In § 117.241, following the words
“draw of the”, remove the words “S14
Bridge”, and add, in their place, the

words “Route 1/Rehoboth Blvd. Bridge”.

§117.438 [Amended]

m 16.In § 117.438(a), following the
words “draw of the”, remove the words
“S1 bridge”, and add, in their place, the
words “LA1 bridge”.

§117.971 [Amended]

m17.In§117.971(a)(1)(i), following the
words “Telephone at”, remove the
number “1-877-829-6295” and add, in
its place, the number “1-800—892—
6295”.

§117.977 [Redesignated as § 117.966]

m 18a. Redesignate § 117.977 as
§117.966.

m 18b. In newly redesignated § 117.966,
revise the section heading to read as
follows:

§117.966 Galveston Channel.

* * * * *

PART 135—OFFSHORE OIL
POLLUTION COMPENSATION FUND

m 19. The authority citation for part 135
continues to read as follows:

Authority: 33 U.S.C. 2701-2719; E.O.
12777, 56 FR 54757; Department of
Homeland Security Delegation No. 0170.1,
para. 2(80).

§135.103 [Amended]

m 20.In §135.103(b), following the
words “criteria of the”, remove the
words “Minerals Management Service”
and add, in their place, the words
“Bureau of Ocean Energy Management,
Regulation and Enforcement”.

PART 140—GENERAL

m 21. The authority citation for part 140
continues to read as follows:
Authority: 43 U.S.C. 1333, 1348, 1350,

1356; Department of Homeland Security
Delegation No. 0170.1.

m 22.In §140.10, remove the definition
for “Minerals Management Service

inspector or MMS inspector” and add,
in alphabetical order, the definition for
“Bureau of Ocean Energy Management,
Regulation and Enforcement inspector
or BOEMRE inspector” to read as
follows:

§140.10 Definitions.

* * * * *

Bureau of Ocean Energy Management,
Regulation and Enforcement inspector
or BOEMRE inspector means an
individual employed by the Bureau of
Ocean Energy Management, Regulation
and Enforcement who inspects fixed
OGS facilities on behalf of the Coast
Guard to determine whether the

requirements of this subchapter are met.
* * * * *

§140.101 [Amended]

m 23. Amend § 140.101 as follows:

m a. In the section heading, remove the
words “Minerals Management Service”
and add, in their place, the words
“Bureau of Ocean Energy Management,
Regulation and Enforcement”;

m b. In paragraph (b), remove the words
“Minerals Management Service (MMS)”
and add, in their place, the words
“Bureau of Ocean Energy Management,
Regulation and Enforcement
(BOEMRE)”; and

m c. In paragraphs (c) and (d), remove
the word “MMS” wherever it appears
and add, in its place, the word
“BOEMRE”.

§140.103 [Amended]

m 24. Amend § 140.103 as follows:

m a. In paragraph (b), following the
words “marine inspectors and”, remove
the words “Minerals Management
Service (MMS)” and add, in their place,
the words “Bureau of Ocean Energy
Management, Regulation and
Enforcement (BOEMRE)”; and

m b. In paragraph (c), remove the word
“MMS” wherever it appears, and add, in
its place, the word “BOEMRE”.

PART 148—DEEPWATER PORTS:
GENERAL

m 25. The authority citation for part 148
continues to read as follows:

Authority: 33 U.S.C. 1504; Department of
Homeland Security Delegation No. 0170.1
(75).

§148.3 [Amended]

m 26. In § 148.3(d), following the words
“Corps of Engineers,” remove the words
“Minerals Management Service (MMS)”
and add, in their place, the words
“Bureau of Ocean Energy Management,
Regulation and Enforcement
(BOEMRE)”.

§148.105 [Amended]

m 27.1In § 148.105(0), following the
words “established by the”, remove the
words “Minerals Management Service”
and add, in their place, the words
“Bureau of Ocean Energy Management,
Regulation and Enforcement”.

PART 150—DEEPWATER PORTS:
OPERATIONS

m 28. The authority citation for part 150
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j)(1)(C),
(4)(5), (§)(6), (m)(2); 33 U.S.C. 1509(a); E.O.
12777, sec. 2; E.O. 13286, sec. 34, 68 FR
10619; Department of Homeland Security
Delegation No. 0170.1(70), (73), (75), (80).

§150.815 [Amended]

m 29.In § 150.815(c), following the
words “regulated by the”, remove the
words “Minerals Management Service”
and add, in their place, the words
“Bureau of Ocean Energy Management,
Regulation and Enforcement”.

§150.820 [Amended]

m 30.In § 150.820(d), following the
words “the nearest regional”, remove the
words “Minerals Management Service
(MMS)” and add, in their place, the
words “Bureau of Ocean Energy
Management, Regulation and
Enforcement (BOEMRE)”; and following
the words “with an”, remove the word
“MMS” and add, in its place, the word
“BOEMRE”.

PART 151—VESSELS CARRYING OIL,
NOXIOUS LIQUID SUBSTANCES,
GARBAGE, MUNICIPAL OR
COMMERCIAL WASTE, AND BALLAST
WATER

m 31. The authority citation for part 151
continues to read as follows:

Authority: 33 U.S.C. 1321, 1902, 1903,
1908; 46 U.S.C. 6101; Pub. L. 104-227 (110
Stat. 3034); Pub. L. 108-293 (118 Stat. 1063),
§623; E.O. 12777, 3 CFR, 1991 Comp. p. 351;
DHS Delegation No. 0170.1, sec. 2(77).

Appendix to Subpart D [Amended]

m 32. In the Appendix to Subpart D, in
the last paragraph, remove the number
“524”, and add, in its place, the number
“5224”.

PART 160—PORTS AND WATERWAYS
SAFETY—GENERAL

m 33. The authority citation for part 160
continues to read as follows:

Authority: 33 U.S.C. 1223, 1231; 46 U.S.C.
Chapter 701; Department of Homeland
Security Delegation No. 0170.1. Subpart C is
also issued under the authority of 33 U.S.C.
1225 and 46 U.S.C. 3715.
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§160.7 [Amended]

m 34.In § 160.7(d), remove the words
“Assistant Commandant for Prevention”
wherever they appear, and add, in their
place, the words “Assistant
Commandant for Marine Safety,
Security and Stewardship”; remove
“(formerly known as the Assistant
Commandant for Marine Safety,
Security and Environmental
Protection)”; and remove the number
“7355” wherever it appears, and add, in
its place, the number “7363”.

PART 161—VESSEL TRAFFIC
MANAGEMENT

m 35. The authority citation for part 161
continues to read as follows:

Authority: 33 U.S.C. 1223, 1231; 46 U.S.C.
70114, 70119; Pub. L. 107—295, 116 Stat.

2064; Department of Homeland Security
Delegation No. 0170.1.

§161.15 [Amended]

m 36.In § 161.15(a), following the words
“track vessel movements”, add the
words “within a”.

PART 162—INLAND WATERWAYS
NAVIGATION REGULATIONS

m 37. The authority citation for part 162
continues to read as follows:

Authority: 33 U.S.C. 1231; Department of
Homeland Security Delegation No. 0170.1.

§162.20 [Amended]

m 38.In § 162.20(b), following the words
“All vessels traversing”, remove the
word “in”.

§162.270 [Amended]

m 39.In § 162.270(b), following the
words “unless specific permission”,
remove the word “of”, and add, in its
place, the word “to”.

PART 164—NAVIGATION SAFETY
REGULATIONS

m 40. The authority citation for part 164
continues to read as follows:

AuthOI‘ity: 33 U.S.C. 1222(5), 1223, 1231;
46 U.S.C. 2103, 3703; Department of
Homeland Security Delegation No. 0170.1
(75). Sec. 164.13 also issued under 46 U.S.C.

8502. Sec. 164.61 also issued under 46 U.S.C.

6101.
§164.03 [Amended]

m 41.In § 164.03(a), following the words
“Navigation Systems Division (CG-”,
remove the number “5413”, and add, in
its place, the number “553”; and remove
the number “7355” wherever it appears,
and add, in its place, the number
“7580”.

§164.38 [Amended]
m 42.In § 164.38, remove and reserve

paragraph (d)(2).
m 43. Revise § 164.41 to read as follows:

§164.41 Electronic position fixing devices.

(a) Each vessel calling at a port in the
continental United States, including
Alaska south of Cape Prince of Wales,
except each vessel owned or bareboat
chartered and operated by the United
States, or by a state or its political
subdivision, or by a foreign nation, and
not engaged in commerce, must have a
satellite navigation receiver with—

(1) Automatic acquisition of satellite
signals after initial operator settings
have been entered; and

(2) Position updates derived from
satellite information during each usable
satellite pass.

(b) A system that is found by the
Commandant to meet the intent of the
statements of availability, coverage, and
accuracy for the U.S. Coastal Confluence
Zone (CCZ) contained in the U.S.
“Federal Radionavigation Plan” (Report
No. DOD-NO 4650.4-P, I or No. DOT—-
TSC-RSPA-80-16, I). A person desiring
a finding by the Commandant under this
subparagraph must submit a written
application describing the device to the
Coast Guard Deputy Commander for
Operations (CG-DCO), 2100 2nd St.
SW., Stop 7471, Washington, DC 20593—
7471. After reviewing the application,
the Commandant may request
additional information to establish
whether or not the device meets the
intent of the Federal Radionavigation
Plan. Note: The Federal Radionavigation
Plan is available from the National
Technical Information Service,
Springfield, Va. 22161, with the
following Government Accession
Numbers:

Vol 1, ADA 116468
Vol 2, ADA 116469
Vol 3, ADA 116470
Vol 4, ADA 116471

§164.72 [Amended]

m 44.1In § 164.72(a)(6), following the
words “position-fixing device,” remove
the words “either a LORAN C receiver
or”.

PART 166—SHIPPING SAFETY
FAIRWAYS

m 45. The authority citation for part 166
continues to read as follows:

Authority: 33 U.S.C. 1223; 49 CFR 1.46.

§166.200 [Amended]

m 46.In §166.200(d)(11), in the second
table, in the first row and first column
under “Latitude North”, remove the text
“9°”, and add, in its place, the text “29°”.

PART 167—OFFSHORE TRAFFIC
SEPARATION SCHEMES

m 47. The authority citation for part 167
continues to read as follows:

Authority: 33 U.S.C. 1223; Department of
Homeland Security Delegation No. 0170.0.

§167.202 [Amended]

m 48.In §167.202(b), in the table,
remove the text “36°56.80’N”, and add,
in its place, the text “36°56.90'N”.

PART 169—SHIP REPORTING
SYSTEMS

m 49. The authority citation for part 169
continues to read as follows:
Authority: 33 U.S.C. 1230(d), 1231; 46

U.S.C. 70115, Department of Homeland
Security Delegation No. 0170.1.

§169.15 [Amended]

m 50.In § 169.15(a), following the words
“Navigation Systems (CG-”, remove the
number “54132”, and add, in its place,
the number “5532”; and remove the
number “7581” wherever it appears, and
add, in its place, the number “7580”.

Dated: May 24, 2011.

Kathryn Sinniger,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard.

[FR Doc. 2011-13320 Filed 6—-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2011-0442]

Drawbridge Operation Regulation;
Nanticoke River, Seaford, DE

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the SR 13 Bridge across
the Nanticoke River, mile 39.6, at
Seaford, DE. The deviation is necessary
to accommodate the cleaning and
painting of the bridge. This deviation
restricts the availability to open the
bridge during the approximate seven
week project.

DATES: This deviation is effective from
12:01 a.m. on June 10, 2011 to 11:59
p-m. on July 24, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
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docket are part of docket USCG-2011—
0442 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0442 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lindsey Middleton, Bridge
Management Specialist, Coast Guard;
telephone 757-398-6629, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: Marinis
Bros. Inc., on behalf of Delaware
Department of Transportation, has
requested a temporary deviation from
the current operating regulation of the
SR 13 Bridge across the Nanticoke
River, mile 39.6, at Seaford, DE. The
requested deviation is to accommodate
painting and cleaning of the bridge. The
vertical clearance of this single-leaf
bascule bridge is three feet at mean high
water (MHW) in the closed position and
unlimited in the open position. During
this deviation period, the vertical
clearance will be limited to one foot at
MHW due to the scaffolding that will be
used for the maintenance of the bridge.
Monday through Friday from 7 a.m.
until 6 p.m. the bridge is able to open

if at least four hours of notice is given
and from 6 p.m. to 7 a.m. the bridge will
be left in the closed-to-navigation
position. On Saturdays and Sundays
and on July 4, 2011 the bridge will be
left in the open position and vessels will
be able to pass through at any time. The
bridge will be able to open for
emergencies if at least four hours of
notice is given. There are no alternate
routes available to vessels.

The current operating schedule for the
bridge is set out in 33 CFR 117.243(b).
In the months of June and July the
regulation requires the bridge to open
on signal, except from 6 p.m. to 8 a.m.,
if at least four hours notice is given.

Logs from June and July 2010 have
shown that most of the openings were
on the weekends and on July 4th and all
of the openings were between the hours
of 7 a.m. and 6 p.m. This deviation will
have no impact for mariners traveling
through the bridge on the weekends and
on July 4th because the bridge will be
left in the open position on these days.

Mariners transiting through the bridge
on weekdays should have minimal
delay given that the bridge can open for
vessels if at least four hours notice is
given. The majority of the vessel traffic
is recreational boaters. The Coast Guard
will inform the users of the waterway
through our Local and Broadcast
Notices to Mariners so that mariners can
arrange their transits to minimize any
impact caused by the temporary
deviation. The Coast Guard will also
require the bridge owner to post signs
on either side of the bridge notifying
mariners of the temporary regulation
change.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 23, 2011.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-13643 Filed 6-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0188]
RIN 1625-AA00

Safety Zones; Annual Events
Requiring Safety Zones in the Captain
of the Port Sault Sainte Marie Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is adding
regulations requiring safety zones in the
Captain of the Port Sault Sainte Marie
zone. This rule will establish safety
zones that will restrict vessels from
certain portions of water areas within
the Sector Sault Sainte Marie Captain of
the Port zone. These safety zones are
necessary to protect spectators,
participants, and vessels from the
hazards associated with various
maritime events.

DATES: This rule July 5, 2011.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0188 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0188 in the “Keyword” box, and
then clicking “Search.” They are also

available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail BMC Gregory Ford,
U.S. Coast Guard, Sector Sault Sainte
Marie, telephone 906—253-3222, e-mail
at Gregory.C.Ford@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 18, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones; Annual Events
requiring safety zones in the Captain of
the Port Sault Sainte Marie zone, in the
Federal Register (76 FR 21677). We
received 0 public submissions
commenting on this rule. No public
meeting was requested, and none was

held.

Background and Purpose

This rule will add 33 CFR 165.918
Safety Zones; Annual Events requiring
safety zones in the Captain of the Port
Sault Sainte Marie zone. Many of these
events recur in the same location on or
about the same date each year. Also,
these events pose hazards to the public.
Such hazards include obstructions to
navigable channels, explosive dangers
associated with fireworks, debris falling
into the water, and general congestion of
waterways. To minimize these and other
hazards, this rule will establish twenty
safety zones, each related to a specific
recurring marine event.

Discussion of Comments and Changes

The Coast Guard received 0 public
submissions commenting on this rule.

Discussion of Rule

This rule and its associated safety
zones are necessary to ensure the safety
of vessels and people during each of the
annual marine events discussed herein.
Although this rule will remain in effect
year round, the safety zones will be
enforced only immediately before,
during, and after each corresponding
event.

The Captain of the Port Sault Sainte
Marie will notify the public when these
safety zones will be enforced. In keeping
with 33 CFR 165.7(a), the Captain of the
Port Sault Sainte Marie will use all
appropriate means to notify the affected
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segments of the public. This will
include, as practicable, Broadcast Notice
to Mariners, and Local Notice to
Mariners. The Captain of the Port will,
as practicable, issue a Broadcast Notice
to Mariners notifying the public when
any enforcement period is cancelled.
Entry into, transiting, or anchoring
within each of the below safety zones is
prohibited unless authorized by the
Captain of the Port Sault Sainte Marie
or his or her designated representative.
All persons and vessels permitted to
enter one of the safety zones established
by this rule shall comply with the
instructions of the Coast Guard Captain
of the Port or the designated
representative. The Captain of the Port
or his or her designated representative
may be contacted via VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zones created by this rule will be
relatively small and enforced for a
relatively short time. Also, each safety
zone is designed to minimize its impact
on navigable waters. Furthermore, each
safety zone has been designed to allow
vessels to transit unrestricted to
portions of the waterways not affected
by the safety zones. Thus, restrictions
on vessel movement within any
particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through each safety zone when
permitted by the Captain of the Port. On
the whole, the Coast Guard expects
insignificant adverse impact to mariners
from the activation of these safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a

significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
On April 18, 2011, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Safety
Zones; Annual Events requiring safety
zones in the Captain of the Port Sault
Sainte Marie zone, in the Federal
Register (76 FR 21677). The Coast Guard
received 0 public submissions
commenting on the impact to small
entities by this rule. There have been no
changes made to the rule as proposed.
This rule would affect the following
entities, some of which might be small
entities: the owners and operators of
vessels intending to transit or anchor in
any one of the below established safety
zones while the safety zone is being
enforced. Each of the safety zones, with
one exception, will be in effect only
once per year. Furthermore, these safety
zones have been designed to allow
traffic to pass safely around each zone.
Moreover, vessels will be allowed to
pass through each zone at the discretion
of the Captain of the Port.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism. On April
18, 2011, the Coast Guard published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones; Annual Events

requiring safety zones in the Captain of
the Port Sault Sainte Marie zone, in the
Federal Register (76 FR 21677). The
Coast Guard received 0 public
submissions commenting on the
proposed rule.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble. On April
18, 2011, the Coast Guard published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones; Annual Events
requiring safety zones in the Captain of
the Port Sault Sainte Marie zone, in the
Federal Register (76 FR 21677). The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights. On April 18,
2011, the Coast Guard published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones; Annual Events
requiring safety zones in the Captain of
the Port Sault Sainte Marie zone, in the
Federal Register (76 FR 21677). The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden. On April
18, 2011, the Coast Guard published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones; Annual Events
requiring safety zones in the Captain of
the Port Sault Sainte Marie zone, in the
Federal Register (76 FR 21677). The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.
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Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children. On
April 18, 2011, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Safety
Zones; Annual Events requiring safety
zones in the Captain of the Port Sault
Sainte Marie zone, in the Federal
Register (76 FR 21677). The Coast Guard
received 0 public submissions
commenting on the proposed rule.
There have been no changes made to the
rule as proposed.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes. On
April 18, 2011, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Safety
Zones; Annual Events requiring safety
zones in the Captain of the Port Sault
Sainte Marie zone, in the Federal
Register (76 FR 21677). The Coast Guard
received 0 public submissions
commenting on the proposed rule.
There have been no changes made to the
rule as proposed.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211. On April
18, 2011, the Coast Guard published a
notice of proposed rulemaking (NPRM)
entitled Safety Zones; Annual Events
requiring safety zones in the Captain of
the Port Sault Sainte Marie zone, in the

Federal Register (76 FR 21677). The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards. On April 18, 2011, the Coast
Guard published a notice of proposed
rulemaking (NPRM) entitled Safety
Zones; Annual Events requiring safety
zones in the Captain of the Port Sault
Sainte Marie zone, in the Federal
Register (76 FR 21677). The Coast Guard
received 0 public submissions
commenting on the proposed rule.
There have been no changes made to the
rule as proposed.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because it
involves the establishment of a safety
zone. A final environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.918 to read as follows:

§165.918 Safety Zones; Annual events
requiring safety zones in the Captain of the
Port Sault Sainte Marie zone.

(a) Safety Zones. The following areas
are designated safety zones:

(1) Marquette Fourth of July
Celebration Fireworks; Marquette, MI:

(i) Location. All U.S. navigable waters
of Marquette Harbor within a 1000-foot
radius of the fireworks launch site,
centered approximately 1250 feet south
of the Mattson Park Bulkhead Dock and
450 feet east of Ripley Rock, at position
46°32'21.7”N, 087°23'07.60"W
[DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(2) Munising Fourth of July
Celebration Fireworks; Munising, MI:

(i) Location. All U.S. navigable waters
of South Bay within a 600-foot radius
from the fireworks launch site at the end
of the Munising City Dock, centered in
position: 46°24’50.08”N,
086°39’08.52”"W [DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 12:30 a.m. on July
5. If the July 4 fireworks are cancelled
due to inclement weather, then this
section will be enforced on July 5 from
9 p.m. until 12:30 a.m. on July 6.

(3) Grand Marais Splash-In; Grand
Marais, MI:

(i) Location. All U.S. navigable waters
within the southern portion of West Bay
bound to the north by a line beginning
approximately 175 feet south-southeast
of the Lake Street Boat Launch,
extending 5280 feet to the east on a true
bearing of 079 degrees. The eastern
boundary will then be formed by a line
drawn to the shoreline on a true bearing
of 170 degrees. The western and
southern boundaries of the zone will be
bound by the shoreline of West Bay. The
coordinates for this zone are as follows:
46°40°22.32” N, 085°59°00.66” W,
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46°40’32.04” N, 085°57’46.14” W, and
46°40°19.68” N, 085°57’43.08” W
[DATUM: NAD 83], with the West Bay
shoreline forming the South and West
boundaries of the zone.

(ii) Enforcement Period. Each year on
the second to last Saturday in June from
2 p.m. until 5 p.m.

(4) Sault Sainte Marie Fourth of July
Celebration Fireworks; Sault Sainte
Marie, MI:

(i) Location. All U.S. navigable waters
of the St. Marys River within a 750-foot
radius around the eastern portion of the
U.S. Army Corp of Engineers Soo Locks
North East Pier, centered in position:
46°30'19.66” N, 084°20’31.61” W
[DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11:30 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11:30 p.m.

(5) St. Ignace Fourth of July
Celebration Fireworks; St. Ignace, MI:

(i) Location. All U.S. navigable waters
of East Moran Bay within a 700-foot
radius from the fireworks launch site at
the end of the Arnold Transit Mill Slip,
centered in position: 45°52°24.62” N,
084°43’18.13” W [DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11:30 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11:30 p.m.

(6) Mackinac Island Fourth of July
Celebration Fireworks; Mackinac Island,
MI:

(i) Location. All U.S. navigable waters
of Lake Huron within a 500-foot radius
of the fireworks launch site, centered
approximately 1000 yards west of
Round Island Passage Light, at position
45°50734.92” N, 084°37’38.16” W
[DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(7) Festivals of Fireworks Celebration
Fireworks; St. Ignace, MI:

(i) Location. All U.S. navigable waters
of East Moran Bay within a 700-foot
radius from the fireworks launch site at
the end of the Arnold Transit Mill Slip,
centered in position: 45°52°24.62” N,
084°43°18.13” W [DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on
every Saturday following the 4th of July
until the second Sunday in September

from 9 p.m. to 11 p.m. If the fireworks
are cancelled on Saturday due to
inclement weather, then this section
will be enforced on Sunday from 9 p.m.
to 11 p.m.

(8) Canada Day Celebration
Fireworks; Sault Sainte Marie, MI:

(i) Location. All U.S. navigable waters
of the St. Marys River within a 1200-foot
radius from the fireworks launch site,
centered approximately 160 yards north
of the U.S. Army Corp of Engineers Soo
Locks North East Pier, at position
46°30°20.40” N, 084°20°17.64” W
[DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
1 from 9 p.m. until 11 p.m. If the July
1 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 2 from 9 p.m. until
11 p.m.

(9) Jordan Valley Freedom Festival
Fireworks; East Jordan, MI:

(i) Location. All U.S. navigable waters
of Lake Charlevoix, near the City of East
Jordan, within the arc of a circle with
a 1000-foot radius from the fireworks
launch site in position 45°0918” N,
085°07’48” W [DATUM: NAD 83].

(ii) Enforcement Period. Each year on
Saturday of the third weekend of June
from 9 p.m. until 11 p.m.

(10) National Cherry Festival Fourth
of July Celebration Fireworks; Traverse
City, MI:

(i) Location. All U.S. navigable waters
of the West Arm of Grand Traverse Bay
within the arc of a circle with a 1000-
foot radius from the fireworks launch
site located on a barge in position
44°46’12” N, 085°37°06” W [DATUM:
NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(11) Harbor Springs Fourth of July
Celebration Fireworks; Harbor Springs,
MI:

(i) Location. All U.S. navigable waters
of Lake Michigan and Harbor Springs
Harbor within the arc of a circle with a
1000-foot radius from the fireworks
launch site located on a barge in
position 45°25’30” N, 084°5906” W
[DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(12) Bay Harbor Yacht Club Fourth of
July Celebration Fireworks; Petoskey,
MI:

(i) Location. All U.S. navigable waters
of Lake Michigan and Bay Harbor Lake
within the arc of a circle with a 500-foot
radius from the fireworks launch site
located on a barge in position 45°21’50”
N, 085°01’37” W [DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
3 from 9 p.m. until 11 p.m. If the July
3 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 4 from 9 p.m. until
11 p.m.

(13) Petoskey Fourth of July
Celebration Fireworks; Petoskey, MI:

(i) Location. All U.S. navigable waters
of Lake Michigan and Petoskey Harbor,
in the vicinity of Bay Front Park, within
the arc of a circle with a 1000-foot
radius from the fireworks launch site
located in position 45°22°40” N,
084°57’30” W [DATUM: NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(14) Boyne City Fourth of July
Celebration Fireworks; Boyne City, MI:

(i) Location. All U.S. navigable waters
of Lake Charlevoix, in the vicinity of
Veterans Park, within the arc of a circle
with a 1400-foot radius from the
fireworks launch site located in position
45°13’30” N, 085°01°40” W [DATUM.:
NAD 83].

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(15) National Cherry Festival Air
Show; Traverse City, MI:

(i) Location. All U.S. navigable waters
of the West Arm of Grand Traverse Bay
bounded by a line drawn from 44°46’48”
N, 085°38"18” W, then southeast to
44°46”30” N, 085°35"30” W, then
southwest to 44°46’00” N, 085°35’48” W,
then northwest to 44°46’30” N,
085°38730” W, then back to the point of
origin [DATUM: NAD 83].

(ii) Enforcement Period. Each year on
Friday, Saturday, and Sunday of the
first complete weekend of July from
noon until 4 p.m.

(16) National Cherry Festival Finale
Fireworks; Traverse City, MI:

(i) Location. All U.S. navigable waters
and adjacent shoreline of the West Arm
of Grand Traverse Bay within the arc of
a circle with a 1000-foot radius from the
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fireworks launch site located on a barge
in position 44°46'12” N, 085°37°06” W
[DATUM: NAD 83].

(ii) Enforcement Period. Each year on
the second Saturday of July from 9 p.m.
until 11 p.m.

(17) Charlevoix Venetian Festival
Friday Night Fireworks; Charlevoix, MI:

(i) Location. All U.S. navigable waters
of Lake Charlevoix, in the vicinity of
Depot Beach, within the arc of a circle
with a 1000-foot radius from the
fireworks launch site located on a barge
in position 45°19°08” N, 085°14’18” W
[DATUM: NAD 83].

(ii) Enforcement Period. Each year on
Friday of the fourth weekend of July
from 9 p.m. until 11 p.m.

(18) Charlevoix Venetian Festival
Saturday Night Fireworks; Charlevoix,
MI:

(i) Location. All U.S. navigable waters
of Round Lake within the arc of a circle
with a 300- foot radius from the
fireworks launch site located on a barge
in position 45°19°03” N, 085°15"18” W
[DATUM: NAD 83].

(ii) Enforcement Period. Each year on
Saturday of the fourth weekend of July
from 9 p.m. until 11 p.m.

(19) Elk Rapids Harbor Days
Fireworks; Elk Rapids, MI:

(i) Location. All U.S. navigable waters
of Grand Traverse Bay, in the vicinity of
Edward G. Grace Memorial Park, within
the arc of a circle with a 1000-foot
radius from the fireworks launch site
located in position 44°53’58” N,
085°25'04” W [DATUM: NAD 83].

(ii) Enforcement Period. Each year on
the first Saturday of August from 9 p.m.
until 11 p.m.

(20) Alpena Fourth of July Celebration
Fireworks, Alpena, MI:

(i) Location. All U.S. navigable waters
of Lake Huron within an 800-foot radius
of the fireworks launch site located near
the end of Mason Street, South of State
Avenue, at position 45°02"42” N,
083°26'48” W (NAD 83).

(ii) Enforcement Period. This safety
zone will be enforced each year on July
4 from 9 p.m. until 11 p.m. If the July
4 fireworks are cancelled due to
inclement weather, then this section
will be enforced July 5 from 9 p.m. until
11 p.m.

(b) Definitions. The following
definitions apply to this section:

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer designated by the Captain
of the Port Sault Sainte Marie to monitor
these safety zones, permit entry into
these safety zones, give legally
enforceable orders to persons or vessels
within these safety zones, or take other
actions authorized by the Captain of the
Port Sault Sainte Marie.

Public vessel means a vessel owned,
chartered, or operated by the United
States or by a State or political
subdivision thereof.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within any of the safety zones
listed in this section is prohibited
unless authorized by the Captain of the
Port Sault Sainte Marie, or a designated
representative.

(2) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port Sault
Sainte Marie or a designated
representative. Upon being hailed by the
U.S. Coast Guard by siren, radio,
flashing light or other means, the
operator of a vessel shall proceed as
directed.

(3) When a safety zone established by
this section is being enforced, all vessels
must obtain permission from the
Captain of the Port Sault Sainte Marie
or a designated representative to enter,
move within, or exit that safety zone.
Vessels and persons granted permission
to enter the safety zone shall obey all
lawful orders or directions of the
Captain of the Port Sault Sainte Marie
or a designated representative. While
within a safety zone, all vessels shall
operate at the minimum speed
necessary to maintain a safe course.

(d) Suspension of Enforcement. If the
event concludes earlier than scheduled,
the Captain of the Port Sault Sainte
Marie or a designated representative
will issue a Broadcast Notice to
Mariners notifying the public that
enforcement of the respective safety
zone is suspended.

(e) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(f) Waiver. For any vessel, the Captain
of the Port Sault Sainte Marie or a
designated representative may, at his or
her discretion, waive any of the
requirements of this section, upon
finding that circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of safety or environmental
safety.

Dated: May 17, 2011.
G.]. Paitl,
Commander, U.S. Coast Guard, Acting
Captain of the Port, Sector Sault Sainte Marie.
[FR Doc. 2011-13438 Filed 6-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0384]
RIN 1625-AA00

Safety Zone; Temporary Change to
Enforcement Location of Recurring
Fireworks Display Event, Currituck
Sound; Corolla, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
location of a safety zone for one specific
recurring fireworks display in the Fifth
Coast Guard District. This regulation
applies to only one recurring fireworks
event, held adjacent to the Currituck
Sound, Corolla, North Carolina. The
fireworks display formerly originated
from a barge but will this year originate
from a location on land. The safety zone
is necessary to provide for the safety of
life on navigable waters during the
event. This action is intended to restrict
vessel traffic in a portion of the
Currituck Sound, Corolla, NC, during
the event.

DATES: In § 165.506, entry (d)14 is
effective from 5:30 p.m. on July 4, 2011
until 1 a.m. on July 5, 2011. In
§165.506, Table to § 165.506, entry (d)5
is suspended from 5:30 p.m. on July 4,
2011 until 1 a.m. on July 5, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0384 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0384 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail CWO3 Joseph M.
Edge, Coast Guard Sector North
Carolina, Coast Guard; telephone 252—
247-4525, e-mail
Joseph.M.Edge@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
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Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to minimize
potential danger to the public during the
event. The potential dangers posed by
fireworks displays conducted near the
Currituck Sound with other vessel
traffic makes a safety zone necessary to
provide for the safety of participants,
spectator craft and other vessels
transiting the event area. For the safety
concerns noted, it is in the public
interest to have these regulations in
effect during the event. The Coast Guard
will issue broadcast notice to mariners
to advise vessel operators of
navigational restrictions. On scene Coast
Guard and local law enforcement
vessels will also provide actual notice to
mariners.

Background and Purpose

Recurring fireworks displays are
frequently held on or adjacent to the
navigable waters within the boundary of
the Fifth Coast Guard District. For a
description of the geographical area of
each Coast Guard Sector—Captain of the
Port Zone, please see 33 CFR 3.25.

The regulation listing annual
fireworks displays within the Fifth
Coast Guard District and their regulated
locations is 33 CFR 165.506. A Table to
§ 165.506 identifies fireworks displays
by COTP zone, with the COTP North
Carolina zone listed in Portion “d” of the
Table.

The township of Corolla, North
Carolina, sponsors an annual fireworks
display held on July 4th over the waters
of Currituck Sound at Corolla, North
Carolina. The Table to § 165.506, at
Portion “d” event Number “5”,
established the enforcement date and
regulated location for this fireworks
event.

The location listed in the Table has
the fireworks display originating from a
fireworks barge on Currituck Sound.
However, this temporary final rule
changes the fireworks launch location
on July 4, 2011, to a position on shore

at latitude 36°22723.8” N, longitude
075°49'56.3” W.

A fleet of spectator vessels is
anticipated to gather nearby to view the
fireworks display. Due to the need for
vessel control during the fireworks
display vessel traffic will be temporarily
restricted to provide for the safety of
participants, spectators and transiting
vessels. Under provisions of 33 CFR
165.506, during the enforcement period,
vessels may not enter the regulated area
unless they receive permission from the
Coast Guard Patrol Commander.

Discussion of Rule

The Coast Guard will temporarily
suspend the regulation listed in Table to
§165.506, at Portion “d” event Number
“5”, and will insert this new temporary
regulation at Table to § 165.506, at
Portion “d” as event Number “14”, in
order to reflect that the fireworks
display will originate from a point on
shore and therefore the regulated area is
changed. This change is needed to
accommodate the sponsor’s event plan.
No other portion of the Table to
§ 165.506 or other provisions in
§165.506 shall be affected by this
regulation.

The regulated area of this safety zone
includes all water of the Currituck
Sound within a 300 yards radius of
latitude 36°2223.8” N, longitude
075°49'56.3” W.

This safety zone will restrict general
navigation in the regulated area during
the fireworks event. Except for persons
or vessels authorized by the Coast Guard
Patrol Commander, no person or vessel
may enter or remain in the regulated
area during the effective period. The
regulated area is needed to control
vessel traffic during the event to
enhance the safety of participants and
transiting vessels.

The enforcement period for this safety
zone does not change from that
enforcement period listed in
§165.506(d). Therefore, this safety zone
will be enforced from 5:30 p.m. on July
4, 2011 through 1 a.m. on July 5, 2011.

In addition to notice in the Federal
Register, the maritime community will
be provided extensive advance
notification via the Local Notice to
Mariners, and marine information
broadcasts so mariners can adjust their
plans accordingly.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This rule prevents traffic from
transiting a portion of the Currituck
Sound during the specified event, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly. Additionally, this
rulemaking changes the regulated area
for the Currituck Sound fireworks
demonstration for July 4, 2011 only and
does not change the permanent
regulated area that has been published
in 33 CFR 165.506, Table to § 165.506 at
portion “d” event Number “5”. In some
cases vessel traffic may be able to transit
the regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
the Currituck Sound where fireworks
events are being held. This regulation
will not have a significant impact on a
substantial number of small entities
because it will be enforced only during
the fireworks display event that has
been permitted by the Coast Guard
Captain of the Port. The Captain of the
Port will ensure that small entities are
able to operate in the regulated area
when it is safe to do so. In some cases,
vessels will be able to safely transit
around the regulated area at various
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times, and, with the permission of the
Patrol Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian TRIBEs,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with

applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
establishes a safety zone. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Amend § 165.506 as follows:

m a. From 5:30 p.m. on July 4, 2011
through 1 a.m. on July 5, 2011 in the
Table to § 165.506, suspend entry (d)5.
m b. From 5:30 p.m. on July 4, 2011
through 1 a.m. on July 5, 2011, in the
Table to § 165.506, add entry (d)14 to
read as follows:

§165.506 Safety Zones; Fifth Coast Guard
District Fireworks Displays.

* * * * *
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Number Date Location Regulated area
(d) Coast Guard Sector North Carolina—COTP Zone
14 ... July 4, 2011 ............. Currituck Sound, Corolla, NC, Safety Zone ..... All waters of the Currituck Sound within a 300 yard radius

of the fireworks launch site in approximate position lati-
tude 36°2223.8” N, longitude 075°49'56.3” W, located
near Whale Head Bay.

Dated: May 10, 2011.
A. Popiel,
Captain, U.S. Coast Guard, Captain of the
Port Sector North Carolina.

[FR Doc. 2011-13646 Filed 6-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0167]

RIN 1625-AA00
Safety Zone; 28th Annual Humboldt

Bay Festival, Fireworks Display,
Eureka, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
support of the 28th Annual Humboldt
Bay Festival Fireworks Display on the
specified waters off the South end of
Woodley Island in Eureka, California.
This safety zone is established to ensure
the safety of participants and spectators
from the dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or her designated
representative.

DATES: This rule is effective from 11:45
a.m. on July 3, 2011 until 10:45 p.m. on
July 4, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0167 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0167 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,

between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call ENS Liz Ellerson at (415) 399—
7443, or e-mail D11-PF-
MarineEvents@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
because it would be impracticable to
delay this rule because the event would
occur before the rulemaking process
would be completed. Because of the
dangers posed by the pyrotechnics used
in these fireworks displays, the
immediate action is necessary to
provide for the safety of event
participants, spectators, spectator craft,
and other vessels transiting the event
area. For the safety concerns noted, it is
in the public interest to have these
regulations in effect during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the effective date
of this rule would expose mariners to
the dangers posed by the pyrotechnics
used in the fireworks display.

Basis and Purpose

The City of Eureka will sponsor the
28th Annual Humboldt Bay Festival
Fireworks Display. The fireworks
display is for entertainment purposes.

This safety zone establishes a temporary
restricted area on the waters 100 feet
surrounding the fireworks loading,
transit and launch sites, and extends the
safety zone to 1,000 feet of the launch
site during the fireworks display. This
safety zone is necessary to protect
spectators, vessels, and other property
from the hazards associated with
pyrotechnics on the fireworks barges.
The Coast Guard has granted the event
sponsor a marine event permit for the
fireworks displays.

Discussion of Rule

The City of Eureka will sponsor the
28th Annual Humboldt Bay Festival
Fireworks Display from 11:45 a.m. on
July 3, 2011 until 10:45 p.m. on July 4,
2011, on the navigable waters of
Humboldt Bay located 200 yards off the
South end of Woodley Island in Eureka,
California. From 12 p.m. until 8 p.m. on
July 3, 2011, pyrotechnics will be
loaded onto a barge at Schneider Pier.
From 3 p.m. until 4 p.m. on July 4, 2011
the loaded barge will be transiting from
Schneider Dock to the launch site
located at position 40°48735.30” N,
124°0956.47” W (NAD 83). The
temporary safety zone will extend 100
feet from the nearest point of the barge
during the loading, transit, and arrival
of the pyrotechnics from Schneider Pier
to position 40°48’35.30” N,
124°0956.47” W (NAD 83). The
fireworks display will occur from 10
p-m. on July 4, 2011 until 10:25 p.m.,
during which the safety zone will
extend 1,000 feet from the nearest point
of the barge at position 40°48’35.30” N,
124°09'56.47” W (NAD 83). At 11 p.m.
on July 4, 2011 the safety zone shall
terminate.

The effect of the temporary safety
zones will be to restrict navigation in
the vicinity of the fireworks sites while
the fireworks are set up, and until the
conclusion of the scheduled displays.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations
are needed to keep spectators and
vessels a safe distance away from the
fireworks barges to ensure the safety of
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participants, spectators, and transiting
vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zones, the effect of this rule will not be
significant because: (1) The entities
most likely to be affected are pleasure
craft engaged in recreational activities;
(2) the rule will only restrict access for
a limited time; and (3) the Public
Broadcast Notice to Mariners will notify
the users of local waterway to ensure
that the safety zone will result in
minimum impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
pleasure craft engaged in recreational
activities and sightseeing intending to
transit the designated area of Humboldt
Bay between 11:45 a.m. on July 3, 2011
and 10:45 p.m. July 4, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
several reasons: (i) This rule will
encompass only a small portion of the
waterway for a limited period of time;
(ii) vessel traffic can pass safely around
the area; (iii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the affected

areas of San Francisco, CA to engage in
these activities; and (iv) the maritime
public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have

taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
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procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 0023.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a safety zone. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T11-409 to
read as follows:

§165.T11-409 Safety Zone; 28th Annual
Humboldt Bay Festival, Fireworks Display,
Eureka, CA

(a) Location. (1) This temporary safety
zone is established for the waters
located 200 yards off the South end of
Woodley Island in Eureka, CA. The
fireworks launch site will be located in
position: 40°48735.30” N, 124°09'56.47”
W (NAD 83).

(2) During the loading of the
fireworks, on July 3, 2011 at 12 p.m. at
Schneider Dock in Eureka, CA, and
until the start of the fireworks displays
at 10 p.m. on July 4, 2011 the temporary
safety zone shall extend 100 feet from

the loaded pyrotechnics barge at
Schneider Dock, during transit and
arrival to position: 40°48’35.30” N,
124°09'56.47” W (NAD 83).

(3) From 9:45 p.m. until 10:45 p.m. on
July 4, 2011, the area to which the
temporary safety zones apply will
increase in size to 1,000 feet at position
40°4835.30” N, 124°09’56.47” W (NAD
83). At 10:45 p.m. on July 4, 2011, this
safety zone shall terminate.

(b) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
regulations in § 165.23, entry into,
transiting, or anchoring within this
safety zone is prohibited unless
authorized by the COTP or the COTP’s
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or the designated
representative. Persons and vessels may
request permission to enter the safety
zones on VHF-16 or through the 24-
hour Command Center at telephone
(415) 399-3547.

(d) Effective period. This section is
effective from 11:45 a.m. on July 3, 2011
until 10:45 p.m. on July 4, 2011.

Dated: May 1, 2011.

Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2011-13689 Filed 6—1-11; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0427]

RIN 1625-AA00

Safety Zone; M/V Del Monte Live-Fire

Gun Exercise, James River, Isle of
Wight, Virginia

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the James River
in Isle of Wight, VA. This action is
necessary to provide for the safety of life
on navigable waters during the live-fire
gun exercises on the M/V Del Monte.
This action is intended to restrict vessel
traffic movement to protect mariners
from the hazards associated with the
live-fire gun exercise.

DATES: This rule will be effective from
11 a.m. June 6, 2011 until 4 p.m. on
June 10, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011-
0427 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0427 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail CGWO Carlos A.
Hernandez, Waterways Management
Division Chief, Sector Hampton Roads,
Coast Guard; telephone 757-668-5583,
e-mail Carlos.A.Hernandez@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
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cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to ensure
the safety of vessels transiting in the
vicinity of where the exercise will be
conducted by Navy personnel. This
exercise is necessary to train and qualify
Navy personnel in the use of weapons.
This training is necessary to ensure that
Navy personnel located within the Fifth
Coast Guard District are properly
trained and qualified before conducting
military and national security
operations for use in securing ports and
waterways. Navy policy requires that
Navy personnel meet and maintain
certain qualification standards before
being allowed to carry weapons on
board vessels. Failure to conduct this
required training at this time will result
in a lapse in personnel qualification
standards and, consequently, the
inability of Navy personnel to carry out
important national security functions at
any time. Publishing a NPRM and
waiting 30 days for comment would be
contrary to the public interest because
any delay in the effective date of this
rule would expose mariners, the boating
public, and divers to the potential
hazards associated with the Navy’s live
fire and explosive training exercises.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the safety of vessels transiting
the area.

Background and Purpose

Coast Guard Sector Hampton Roads
was notified that the U.S. Navy will
conduct a live fire and explosive
training event onboard the M/V Del
Monte in the vicinity of the James River
Reserve Fleet. The event is scheduled to
take place from June 6, 2011 until June
10, 2011. Due to the need to protect
mariners transiting on the James River
in the vicinity of the exercise from the
hazards associated with live fire and
explosive events, the Coast Guard is
establishing a safety zone bound by a
1500 foot radius around approximate
position 37°06"11” N/076°38°40” W
(NAD 1983). Access to this area will be
temporarily restricted for public safety
purposes.

Discussion of Rule

The Coast Guard is establishing a
1500 foot radius safety zone on
specified waters of James River around
approximate position 37°06"11” N/
076°38’40” W (NAD 1983) in the
vicinity of the James River Reserve
Fleet. This safety zone is being
established in the interest of public
safety during the live fire and explosive
training exercise and will be enforced
from 11 a.m. on June 6, 2011 until 4
p-m. on June 10, 2011. Access to the
safety zone will be restricted during the
specified dates and times. Except for
vessels authorized by the Captain of the
Port or his Representative, no person or
vessel may enter or remain in the safety
zone.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; (ii) the zone is of
limited size; (iii) mariners may transit
the waters in and around this safety
zone at the discretion of the Captain of
the Port or designated representative;
and (iv), the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

The rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the James River from 11
a.m. on June 6, 2011 until 4 p.m. on
June 10, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) The safety
zone will only be in place for a limited
duration and is of a limited size. (ii)
Before the enforcement period, maritime
advisories will be issued allowing
mariners to adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
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determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, Under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves a temporary safety zone that
will be in effect for only five days and
is intended to keep mariners safe from
the hazards associated with live fire and
explosive exercises. An environmental
analysis checklist and a categorical
exclusion determination will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 subpart C as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05—0427 to read as
follows:

Safety Zone; M/V Del Monte Live-Fire
Gun Exercise, James River, Isle of Wight,
Virginia

(a) Regulated Area. The following area
is a safety zone: All waters in the
vicinity of the James River Reserve Fleet
on the James River within a 1500 foot
radius of position 37°06"11” N/
076°38’40” W (NAD 1983).

(b) Definition. For the purposes of this
part, Captain of the Port Representative
means any U.S. Coast Guard
commissioned, warrant or petty officer
who has been authorized by the Captain
of the Port, Hampton Roads, Virginia to
act on his behalf.

(c) Regulations. (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
Number (757) 668—5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF—FM marine band
radio channel 13 (165.65Mhz) and
channel 16 (156.8 Mhz).

(d) Enforcement Period. This rule will
be enforced from 11 a.m. on June 6,
2011 until 4 p.m. on June 10, 2011.

Dated: May 18, 2011.
Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2011-13644 Filed 6-1-11; 8:45 am]|
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0417]

RIN 1625-AA00

Safety Zone; Put-in-Bay Fireworks,

Fox’s the Dock Pier; South Bass
Island, Put-in-Bay, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Captain of the Port Detroit Zone on
Lake Erie, Put-in-Bay, Ohio. This Zone
is intended to restrict vessels from
portions of Lake Erie for the Put-in-Bay
Fireworks. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port or his designated
representative. This temporary safety
zone is necessary to protect spectators
and vessels from the hazards associated
with fireworks displays.

DATES: This regulation is effective from
9:15 p.m. on June 19, 2011 through 9:45
p-m. September 17, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0417 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0417 in the “Keyword”
box, and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail BM1 Tracy Girard,
Response Department, Marine Safety
Unit Toledo, Coast Guard; telephone
(419) 418-6036, e-mail
tracy.m.girard@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act

(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a comment period to run would be
impracticable and contrary to the public
interest because it would prevent the
Captain of the Port Detroit from keeping
the public safe from the hazards
associated with a maritime fireworks
displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting for a 30-day effective
period to run is impracticable and
contrary to the public interest for the
reasons discussed in the preceding
paragraph.

Background and Purpose

The Put-in-Bay Fireworks displays
will occur between 9:15 p.m. and 9:45
p-m. on June 19, June 27, and September
17, 2011. This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with fireworks displays. Such hazards
include obstructions to the waterway,
the explosive danger of fireworks, and
debris falling into the water, all of
which may cause death or serious
bodily harm.

Discussion of Rule

Because of the aforesaid hazards, the
Captain of the Port, Sector Detroit has
determined that a temporary safety zone
is necessary to ensure the safety of
spectators and vessels during the setup,
loading, and launching of the Put-in-Bay
Fireworks Accordingly, the safety zone
will encompass all U.S. navigable
waters of Lake Erie within a 50-yard
radius of the fireworks launch site
located at position 41°39"17” N,
082°48’57” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Detroit or the
designated patrol personnel. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Sector Detroit or his designated
representative. The Captain of the Port,
Sector Detroit or his designated
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
a portion of the Lake Erie, South Bass
Island, Put-In-Bay, OH between 9:15
p.-m. and 9:45 p.m. on June 19, June 27,
and September 17, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will only
be in effect for ninety minutes total and
commercial vessels can request
permission to transit through the safety
zone. The Coast Guard will give notice
to the public via a Broadcast Notice to
Mariners that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
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we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to

minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 023—01, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded this action
is one of a category of actions which do
not individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction because it
involves the establishment of a
temporary safety zone. This rule
involves the establishment of a safety
zone and is therefore categorically
excluded under paragraph 34(g) of the
Instruction. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0417 as follows:

§165.T09-0417 Safety Zone; Put-In-Bay
Fireworks, Fox’s the Dock Pier, South Bass
Island; Put-In-Bay, OH.

(a) Location. The following area is a
temporary safety zone: All U.S.
navigable waters of Lake Erie, South
Bass Island, Put-In-Bay, OH within a 50-
yard radius of the fireworks launch site
located at position 41°39'17” N,
082°48’57” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(b) Effective and enforcement period.
This regulation is effective from 9:15
p.m. on June 19, 2011 through 9:45 p.m.
on September 17, 2011. The safety zone
will be enforced from 9:15 p.m. until
9:45 p.m. on June 19, June 27, and
September 17, 2011. The Captain of the
Port, Sector Detroit, or his designated
representative may suspend
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enforcement of the safety zone at any
time.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port,
Sector Detroit, or his designated
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Detroit or his designated
representative.

(3) The “designated representative” of
the Captain of the Port, Sector Detroit is
any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port,
Sector Detroit to act on his behalf. The
designated representative of the Captain
of the Port, Sector Detroit will be aboard
either a Coast Guard or Coast Guard
Auxiliary vessel. The Captain of the
Port, Sector Detroit or his designated
representative may be contacted via
VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Detroit or his designated representative
to obtain permission to do so. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port, Sector Detroit or his
designated representative.

Dated: May 19, 2011.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Detroit.

[FR Doc. 2011-13651 Filed 6-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[USCG—2011-0401]

RIN 1625—-AA00

Safety Zone; Annual Events requiring

safety zones in Milwaukee Harbor,
Milwaukee, WI

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
this safety zone for annual fireworks
events in the Captain of the Port, Sector
Lake Michigan zone at various times
from 9:15 p.m. on June 11, 2011 through

11 p.m. on June 29, 2011. This action is
necessary and intended to ensure safety
of life on the navigable waters
immediately prior to, during, and
immediately after fireworks events. This
rule will establish restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after fireworks
events. During the enforcement period,
no person or vessel may enter the safety
zone without permission of the Captain
of the Port, Sector Lake Michigan.
DATES: The regulations in 33 CFR
165.935 will be enforceable at various
times from 9:15 p.m. on June 11, 2011
through 11 p.m. on June 29, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at (414) 747—
7154, e-mail Adam.D.Kraft@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone listed
in 33 CFR 165.935, Safety Zones,
Milwaukee Harbor, Milwaukee, WI, at
the following time for the following
events:

(1) Pridefest fireworks display on June
11, 2011 from 9:15 p.m. through 10 p.m.
(2) Polish Festival fireworks display
on June 18,2011 from 10:15 p.m.

through 11 p.m.;

(3) Summerfest fireworks display on
June 29, 2011 from 9:15 p.m. through
10:30 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port or
his or her on-scene representative.
While within a safety zone, all vessels
shall operate at the minimum speed
necessary to maintain a safe course.

This notice is issued under authority
of 33 CFR 165.935 Safety Zone,
Milwaukee Harbor, Milwaukee, WI and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with advance notification of
these enforcement periods via broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port,
Sector Lake Michigan, will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
suspended. If the Captain of the Port,
Sector Lake Michigan, determines that
the safety zone need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to

Mariners to grant general permission to
enter the safety zone. The Captain of the
Port or his or her on-scene
representative may be contacted via
VHF Channel 16.

Dated: May 23, 2011.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2011-13649 Filed 6-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0197]
RIN 1625-AA00

Safety Zone; Commencement Bay,
Tacoma, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
our regulations to expand the
established safety zone during the
annual Tacoma Freedom Air Show held
at Commencement Bay, Tacoma, WA.
The safety zone expansion will enlarge
the clear area for low flying aircraft
during this event. This expanded safety
zone is necessary to ensure the safety of
crews, spectators, participants of the
event, participating vessels, and other
vessels and users of the waterway
during the event. Persons and vessels
are prohibited from entering into,
transiting through, or anchoring within
this safety zone unless authorized by the
COTP or his designated representative.
DATES: This rule is effective July 5,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0197 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0197 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If

you have questions on this rule, call or
e-mail Ensign Anthony P. LaBoy, USCG
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Sector Puget Sound Waterways
Management Division, Coast Guard;
telephone 206-217-6323, e-mail
SectorPugetSoundWWM®@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 7, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled: Safety Zone; Commencement
Bay, Tacoma, WA, in the Federal
Register (76 FR 19290). We received
zero comments on the proposed rule.
We received zero requests for a public
meeting and one was not held.

Basis and Purpose

The Coast Guard is expanding the
boundaries of the safety zone
established in 33 CFR 165.1305. Due to
the growth of the event, sponsors have
requested a larger safety zone in order
to safely accommodate additional
aircraft and displays while protecting
the safety of crews, spectators,
participants of the event, participating
vessels, and other vessels and users of
the waterway during the event. In
addition, expanding the zone will allow
safety vessels to patrol inside the safety
zone; reducing any vessel traffic along
the shoreline that could impede
movement of safety vessels.

Background

The Tacoma Freedom Fair Air Show
is an annual air show in Tacoma, WA.
The show involves demonstrations by
civilian, Navy, Air Force, Marine Corps,
and Coast Guard aircraft, to include
rescue simulations performed by low-
flying helicopters. This rule expands the
safety zone codified in 33 CFR
165.1305. This expansion
accommodates the growth of the air
show since its 1995 debut and ensures
the safety of crews, spectators,
participants of the event, participating
vessels, and other vessels and users of
the waterway during the event.

Discussion of Comments and Changes

No comments on the proposed
rulemaking were received and no
changes are being made to the rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard bases this finding on
the fact that the safety zone is small in
size, short in duration, and maritime
traffic will be able to safely transit the
area outside of this safety zone.
Maritime traffic may also request
permission to transit through the zone
from the Captain of the Port, Puget
Sound or Designated Representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to enter or transit
through a portion of Commencement
Bay, Tacoma, Washington on July 4th
from 2 p.m. until 12:30 a.m. July 5th,
annually. This safety zone will not have
a significant economic impact on a
substantial number of small entities,
because the safety zone is short in
duration, minimal in size, and maritime
traffic will be allowed to transit through
the safety zone with permission.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.
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Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human

environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves changing a safety zone. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165, as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; Pub.
L. 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

m 2. In § 165.1305, revise paragraph (a)
to read as follows:

§165.1305 Commencement Bay, Tacoma,
WA

(a) Location. The following area is a
safety zone for the Tacoma Freedom
Fair Air Show: All portions of
Commencement Bay bounded by the
following coordinates: Latitude
47°17’38” N, Longitude 122°28’43 W;
thence south easterly to Latitude
47°17’4” N, Longitude 122°2732” W;
thence south westerly to Latitude
47°16’35” N, Longitude 122°28'1” W;
thence north westerly along the
shoreline to Latitude 47°17°10” N,
Longitude 122°29’14” W; thence
returning to the origin. This safety zone
resembles a rectangle protruding from
the shoreline along Ruston Way.
Floating markers will be placed by the
sponsor of the event to delineate the
boundaries of the safety zone.

* * * * *

Dated: May 11, 2011.
S.]J. Ferguson,

Captain, U. S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2011-13443 Filed 6-1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Part 222
RIN 1810-AB11

Impact Aid Programs; Corrections

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Final regulations; correction.

SUMMARY: The Department of Education
published final regulations in the
Federal Register on April 28, 2011 (76
FR 23712) to amend the regulations
governing the Impact Aid Discretionary
Construction program, authorized under
section 8007(b) of the Elementary and
Secondary Education Act of 1965, as
amended. That document inadvertently
included the incorrect RIN number for
the regulatory action. This document
corrects the RIN number for that
regulatory action.

FOR FURTHER INFORMATION CONTACT:
Kristen Walls-Rivas, Impact Aid
Program, U.S. Department of Education,
400 Maryland Avenue, SW.,
Washington, DC 20202. Telephone:
(202) 260-1357 or via e-mail:
Kristen.Walls-Rivas@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS) at 1-800—
877-8339.

Individuals with disabilities can
obtain this document in an alternative
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: This
document corrects a technical error
included in a document announcing the
final Impact Aid Discretionary
Construction program regulations that
the Department published in the
Federal Register on April 28, 2011 (76
FR 23712). Specifically, the RIN number
provided on the first page of the April
28, 2011 (76 FR 23712) document is
changed to 1810-AB11, which is the
correct RIN number for the final
regulations published on April 28, 2011
(76 FR 23712).

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: http://www.gpo.gov/fdsys. At this
site you can view this document, as well
as all other documents of this
Department published in the Federal
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Register, in text or Adobe Portable
Document Format (PDF). To use PDF
you must have Adobe Acrobat Reader,
which is available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: http://
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.

List of Subjects in 34 CFR Part 222
Education, Grant programs—
education, Application procedures,
Construction programs.
Dated: May 26, 2011.
Thelma Meléndez de Santa Ana,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 2011-13590 Filed 6-1-11; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0099; FRL-9312-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Adoption of Control
Techniques Guidelines for Flat Wood
Paneling Surface Coating Processes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania (Pennsylvania). This SIP
revision includes amendments to
Chapter 121—General Provisions and
Chapter 129—Standards for Sources, of
Title 25 of the Pennsylvania Code.
Pennsylvania’s SIP revision meets the
requirement to adopt Reasonably
Available Control Technology (RACT)
for sources covered by EPA’s Control
Techniques Guidelines (CTG) standards
for flat wood paneling surface coating

processes. EPA is approving this
revision concerning the adoption of the
EPA CTG requirements for flat wood
paneling surface coating processes in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on July 5, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0099. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality
Control, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
e-mail at shandruk.irene@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 182(b)(2) of the CAA, 42
U.S.C. 7511a(b)(2), requires that States
having moderate nonattainment areas
for ozone revise their SIP to include
provisions requiring the implementation
of RACT for certain sources, including
categories of Volatile Organic
Compound (VOC) sources covered by a
CTG document issued by the
Administrator between November 15,
1990 and the date of attainment. EPA
originally developed CTG standards for
flat wood paneling surface coating

processes in 1978 and revised them in
2006. Pennsylvania subsequently made
changes to its SIP which adopted EPA’s
CTG standards for flat wood paneling
surface coating processes. The formal
SIP revision was submitted by
Pennsylvania to EPA on January 4,
2011. On March 14, 2011 (76 FR 13567),
EPA published a notice of proposed
rulemaking (NPR) for Pennsylvania. The
NPR proposed approval of
Pennsylvania’s SIP revision for adoption
of the CTG standards for flat wood
paneling surface coating processes. The
formal SIP revision was submitted by
Pennsylvania on January 4, 2011.

II. Summary of SIP Revision

On January 4, 2011, PADEP submitted
to EPA a SIP revision concerning the
adoption of the CTG standards for flat
wood paneling surface coating
processes. EPA develops CTGs as
guidance on control requirements for
source categories. States can follow the
CTGs or adopt more restrictive
standards. Pennsylvania has adopted
EPA’s CTG standards for flat wood
paneling surface coating processes.
These regulations are in Chapter 121—
General Provisions and in Chapter
129—Standards for Sources, in Title 25
of the Pennsylvania Code. Specifically,
this revision amends the existing
regulations at sections 121.1, 129.51,
129.66, and adds new section 129.52c.
Several definitions were added in
section 121.1, and section 129.51 was
amended to extend coverage to flat
wood paneling surface coating
processes. The new section 129.52c
includes VOC emission limits, work
practices, and recordkeeping and
reporting requirements, all of which are
consistent with EPA’s CTG for flat wood
paneling surface coating processes. The
emission limits of VOCs for flat wood
paneling surface coatings are shown in
Table 1. These emission limits apply if
the total actual VOC emissions from all
flat wood paneling surface coating
operations at the facility are equal to or
greater than 15 pounds (Ib) (6.8
kilograms (kg)) per day, before
consideration of controls.

TABLE 1—EMISSION LIMITS OF VOCS FOR FLAT WOOD PANELING SURFACE COATINGS

Surface coatings, inks, or adhesives applied to the following flat wood paneling categories

Should meet one of these emission
limits

Printed interior panels made of hardwood, plywood, or thin particleboard

Natural finish hardwood plywood panels
Class Il finishes on hardboard panels
Tileboards

Ib VOC/gallon grams VOC/Liter
coating solids coating solids
......... 2.9 350
2.9 350
2.9 350
2.9 350
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TABLE 1—EMISSION LIMITS OF VOCS FOR FLAT WOOD PANELING SURFACE COATINGS—Continued

Surface coatings, inks, or adhesives applied to the following flat wood paneling categories

Should meet one of these emission
limits

Ib VOC/gallon
coating solids

grams VOC/Liter
coating solids

(=T o] =1 T [T USRS

2.9 350

Other specific requirements
concerning this rulemaking and the
rationale for EPA’s action are explained
in the NPR and the Technical Support
Document (TSD) and will not be
restated here. No public comments were
received on the NPR.

III. Final Action

EPA is approving Pennsylvania’s
adoption of the CTG requirements for
flat wood paneling surface coating
processes as a revision to the
Pennsylvania SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 1, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
concerning Pennsylvania’s adoption of a
CTG for flat wood paneling surface
coating processes may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: May 9, 2011.

W.C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(c)(1) is amended by revising the entries
for Sections 121.1, 129.51 and 129.66;
and adding an entry for Section 129.52¢
after the existing entry for Section
129.52. The amendments read as
follows:

§52.2020 Identification of plan.
* * * * *

(c) * x %

(1) L
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State effec-

Additional explanation/

State citation Title/subject tive date EPA approval date §52.2063 citation
Title 25—Environmental
Protection
Article lll—Air Re-
sources
Chapter 121—General
Provisions
Section 121.1 ... Definitions .....coceeiiiiieieee 12/18/10 6/2/11 [Insert page Eighteen new definitions
number where the are added.
document begins].
Chapter 129—Stand-
ards for Sources
Sources of VOCs
Section 129.51 .............. (7= LT - | T 12/18/10 6/2/11 [Insert page Paragraph 129.51(a) is
number where the amended.
document begins].
Section 129.52¢ ............ Control of VOC emissions from flat wood pan- 12/18/10 6/2/11 [Insert page New section is added.
eling surface coating processes. number where the
document begins].
Section 129.66 .............. Compliance schedules and final compliance 12/18/10 6/2/11 [Insert page This section is amended.
dates. number where the
document begins].

* * * * *

[FR Doc. 2011-13267 Filed 6-1-11; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2011-0055-201136; FRL—
9313-8]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Georgia: Macon;
Determination of Attaining Data for the
1997 Annual Fine Particulate Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA has determined that the
Macon, Georgia, fine particulate (PM s)
nonattainment area (hereafter referred to
as “the Macon Area” or “Area”) has
attained the 1997 annual average PMs s
national ambient air quality standard
(NAAQS). The Macon Area is
comprised of Bibb County in its entirety
and a portion of Monroe County. This
determination of attainment is based
upon complete, quality-assured and

certified ambient air monitoring data for
the 2007-2009 period showing that the
Area has monitored attainment of the
1997 annual PM, s NAAQS. The
requirements for the Area to submit an
attainment demonstration and
associated reasonably available control
measures (RACM), a reasonable further
progress (RFP) plan, contingency
measures, and other planning State
Implementation Plan (SIP) revisions
related to attainment of the standard
shall be suspended so long as the Area
continues to attain the 1997 annual
PM..s NAAQS.

DATES: Effective Date: This final rule is
effective on July 5, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R04-OAR-2011-0055. All
documents in the docket are listed in
the http://www.regulations.gov Web

site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through

http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

FOR FURTHER INFORMATION CONTACT: Joel
Huey or Sara Waterson, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Mr. Huey
may be reached by phone at (404) 562—
9104 or via electronic mail at
huey.joel@epa.gov. Ms. Waterson may
be reached by phone at (404) 562—9061
or via electronic mail at
waterson.sara@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

II. What is the effect of this action?

III. What is EPA’s final action?

IV. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is determining that the Macon
Area (comprised of Bibb County in its
entirety and a portion of Monroe
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County) has attaining data for the 1997
annual PM, s NAAQS. This
determination is based upon quality
assured, quality controlled and certified
ambient air monitoring data that shows
the Area has monitored attainment of
the 1997 annual PM, s NAAQS based on
the 2007-2009 data.

Other specific requirements of the
determination and the rationale for
EPA’s action are explained in the notice
of proposed rulemaking (NPR)
published on March 22, 2011 (76 FR
15892). For summary purposes, the
Macon-Allied Chemical monitor (13—
021-0007) did not meet 75 percent
completeness for the first quarter of
2008 and the Macon SE monitor (13—
021-0012) did not meet 75 percent
completeness for the second and fourth
quarters of 2008 and third quarter of
2009. The 3-year average annual
concentrations for 2007-2009 without
data substitution are 13.7 ug/ms3 for
Macon Allied and 12.0 pg/m3 for Macon
SE. The 3-year average annual
concentrations for 2007-2009 on this
table with data substitution are 14.9 ug/
m3 for Macon Allied and 13.3 pug/m3 for
Macon SE. EPA proposed that the
Macon Area is meeting the 1997 annual
PM,.s NAAQS both with and without
data substitution and is now meeting
the 1997 annual PM, s NAAQS. The
design value without data substitution,
13.3 pug/ms3, is considered to be the
official design value. The comment
period closed on April 21, 2011. No
comments were received in response to
the NPR.

II. What is the effect of this action?

This final action, in accordance with
40 CFR 51.1004(c), suspends the
requirements for this Area to submit
attainment demonstrations, associated
RACM, RFP plans, contingency
measures, and other planning SIPs
related to attainment of the 1997 annual
PM, s NAAQS as long as this Area
continues to meet the 1997 annual PM, 5
NAAQS. Finalizing this action does not
constitute a redesignation of the Macon
Area to attainment for the 1997 annual
PM, s NAAQS under section 107(d)(3) of
the Clean Air Act (CAA). Further,
finalizing this action does not involve
approving maintenance plans for the
Area as required under section 175A of
the CAA, nor does it involve a
determination that the Area has met all
requirements for a redesignation.

III. What is EPA’s final action?

EPA is determining that the Macon
Area has attaining data for the 1997
annual PM, s NAAQS. This

determination is based upon quality
assured, quality controlled, and certified

ambient air monitoring data showing
that this Area has monitored attainment
of the 1997 annual PM> s NAAQS during
the period 2007-2009. This final action,
in accordance with 40 CFR 51.1004(c),
will suspend the requirements for this
Area to submit attainment
demonstrations, associated RACM, RFP
plans, contingency measures, and other
planning SIPs related to attainment of
the 1997 annual PM» s NAAQS as long
as the Area continues to meet the 1997
annual PM, s NAAQS. EPA is taking this
final action because it is in accordance
with the CAA and EPA policy and
guidance.

IV. Statutory and Executive Order
Reviews

This action makes a determination of
attainment based on air quality, and will
result in the suspension of certain
Federal requirements, and it will not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In

addition, this 1997 PM, s clean NAAQS
data determination for the Macon Area
does not have Tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP is not approved to apply in
Indian country located in the state, and
EPA notes that it will not impose
substantial direct costs on Tribal
governments or preempt Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 1, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Incorporation by
reference, Particulate matter.

Dated: May 19, 2011.
Gwendolyn Keyes Fleming,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart L—Georgia

m 2. Section 52.578 is amended by
adding paragraph (c) to read as follows:
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§52.578 Control Strategy: Sulfur oxides
and particulate matter.
* * * * *

(c) Determination of Attaining Data.
EPA has determined, as of June 2, 2011,
the Macon, Georgia, nonattainment area
has attaining data for the 1997 annual
PM>.s NAAQS. This determination, in
accordance with 40 CFR 52.1004(c),
suspends the requirements for this area
to submit an attainment demonstration,
associated reasonably available control
measures, a reasonable further progress
plan, contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 annual PM, s
NAAQS.

[FR Doc. 2011-13567 Filed 6-1-11; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 572

[Docket No. NHTSA-2010-0146]

RIN 2127-AK64

Anthropomorphic Test Devices; Hybrid

Ill Test Dummy, ES-2re Side Impact
Crash Test Dummy

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule.

SUMMARY: This document corrects or
makes minor changes to some of the
drawings incorporated by reference into
NHTSA regulations by a final rule
published on June 16, 2008, concerning
a 50th percentile adult male side crash
test dummy called the “ES—2re” test
dummy. The corrections and
adjustments to the drawings respond to
requests from test dummy
manufacturers First Technology Safety
Systems (FTSS) and Denton ATD
(Denton). This final rule also corrects
dimensional errors in a figure which
depicts the pendulum used in the neck
qualification tests of several of the crash
test dummies, including the Hybrid III
and ES—2re test dummies.
DATES: The effective date of this final
rule is November 29, 2011. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of November 29, 2011.
Petitions for reconsideration: Petitions
for reconsideration of this final rule
must be received not later than July 18,
2011.

ADDRESSES: Petitions for reconsideration
of this final rule must refer to the docket
and notice number set forth above and
be submitted to the Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590. (A
copy of the petition will be placed in
the docket.)

Privacy Act: Anyone is able to search
the electronic form of all submissions
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). A copy of
the petition will be placed in the docket.
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(Volume 65, Number 70; Pages 19477—
78).

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, you may call Peter
Martin, NHTSA Office of
Crashworthiness Standards (telephone
202-366-5668) (fax 202—493-2990). For
legal issues, you may call Deirdre Fujita,
NHTSA Office of Chief Counsel
(telephone 202—-366—-2992) (fax 202—
366—3820). The mailing address for
these officials is the National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

SUPPLEMENTARY INFORMATION:

I. Background

NHTSA published a final rule on June
16, 2008 (73 FR 33903, Docket No.
NHTSA-08-0111) that responded to
various petitions for reconsideration of
a previous final rule ! incorporating a
mid-size adult male crash test dummy,
called the “ES—2re” test dummy, into 49
CFR part 572, Subpart U. The ES—2re is
used in an upgraded Federal Motor
Vehicle Safety Standard No. 214, “Side
impact protection,” and in the agency’s
New Car Assessment Program. The June
16, 2008 final rule incorporated by
reference a drawing package, parts list,
and user’s manual, all dated February
2008.

After publication of the June 16, 2008
final rule, NHTSA received requests
from dummy manufacturers FTSS and
Denton to correct errors in or make
minor changes to the ES—2re drawing
package. Many of these requested
changes were wholly corrective, while
others, although minor, were more
substantive and notice of such changes
appeared beneficial. Rather than
respond to the requested changes

1That final rule adopting the ES—2re into 49 CFR
part 572 was published December 14, 2006 (71 FR
75303, Docket No. NHTSA—-04-25441).

piecemeal, the agency decided to
address all the requested changes in a
rulemaking proceeding that commenced
with a notice of proposed rulemaking
(NPRM) published February 5, 2010 (75
FR 5931; Docket No. NHTSA-2009—
0194).

The February 5, 2010 NPRM provided
a detailed discussion of the proposed
changes to the ES—2re drawing package
and parts list. In addition, the NPRM
proposed to clarify the inclusion of load
sensors and to correct dimensional
errors in Figure 22 of 49 CFR part 572,
which is a figure illustrating the
pendulum used in the neck
qualification test for the ES—2re and
other adult crash test dummies (e.g., the
Hybrid IIT 50th percentile adult male).

NHTSA received no comments on the
NPRM. We are adopting the changes
proposed in the NPRM for the reasons
discussed in that document.

II. Changes in Response to FTSS

NHTSA is making the following
changes to the drawing package and
parts list for the ES—2re dummy in
response to FTSS. In the NPRM, NHTSA
provided a detailed discussion of the
changes requested by FTSS and our
rationale underlying our tentative
decision to grant or deny each request.
In this final rule, the agency is adopting
these amendments for the reasons
discussed in the NPRM.

1. Drawing 175-1011, Top Plate
UNLC Blank. NHTSA is removing the @
symbol from the dimensions M@5.0,
M@6.0, M@6, and M@D2.5.

2. Drawing 175-3502, Pivot Stop
Plate, Left. Note #4 is fixed by replacing
RH with LH.

3. Drawing 175—-6006, Pubic
Symphysis Structural Replacement. The
Part Mark located at the center of the
part is removed from the drawing.

4. Drawing 175-6012, Hip Pivot Pin.
Dimension “16.994 +0.000/ — 0.011” is
changed to “16.990 +0.000/ —0.011.”

5. Drawing 175-6010, Iliac Wing
Assembly, Left. Drawing dimension
“17.0556” is changed to (17), a reference
dimension. Dimension “R0.5” is added.
Dimension “@20.03 + 0.05” is changed
to “@20.05 = 0.05.” The material
reference block is amended to specify
the material to be “PU Resin”
(polyurethane).

6. Drawing 175-6063, Femur Bearing
Plate, Left. The “48.3000 * 0.0001”
dimension is changed to “48.3.” The
17.5000 dimension for hole depth in
zone C-2 is changed to (17.5) to indicate
a reference. Zone D-1 is amended by
eliminating an extra “R” in the R23.5
dimension.

7. Drawing 175-6068, Femur Bearing
Plate, Right. We are removing the
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parenthesis from around dimension
“(48.3).”

8. Drawing 175-6002, Iliac Wing
Assembly, Right. We are changing
drawing dimension “@20.03” to “@20.05
+0.05.” We also add dimension “R0.5.”

9. Drawing 175-2003, Plate, Neck
Head & Torso Interface. Section C-C of
the drawing showing the thickness of
the Helicoil is changed to M6 x 1 x 4.5.
Item 1 on the parts list is changed to
part number 5000729 Helicoil M6 x 1 x
4.5. We also add dimension “4X R3.2 to
the Surface” on Detail Z.

10. Drawing 175-3011, CAM Buffer
Pad. Drawing dimensions ©5.0, 90.0,
5.0, and 21.2 £ 0.2 are replaced with
dimensions @5, 90, 5, and 21.2 £0.3,
respectively.

11. Drawing 175-7058, Friction Plate
Retaining Stud. The Datum A tolerance
of 0.0003 is changed to 0.003.

12. Drawing 175-7085-1, Knee Flesh,
Left. The drawing is amended to add a
definition for “A” to match drawing
175—-7085-2, which specifies that “A =
134.”

13. Drawing 175—-7090-1, Thigh
Molded, Left. Drawing dimensions (2x
?24) is changed to (2x ¥24) and (2x
¥14) is changed to (2x14).

14. Drawing 175-9013, Bearing.
Revision record B is corrected to read
“ADDED REF. TO MATERIAL
SPECIFICATION.”

15. Drawing 175-9014, Pin Machined.
Revision indicator for revision “B” (REV
B) is added next to the material
reference.

16. Drawing SA572-571-1, Lower
Neck Load Cell Assembly. The
specification for load cell weight is
made a reference. The drawing is also
amended to indicate that the reference
weight specification applies to item 1
(the lower neck load cell) only, and not
the entire assembly.

III. Changes in Response to Denton

NHTSA is making the following
changes to the drawing package and
parts list for the ES—2re dummy in
response to Denton. The changes and
reasons underlying these changes are
fully discussed in the NPRM.

1. Drawing No. 175-1001, Skull
Machined. The distance between the
upper 2 holes is changed from 71.2 mm
apart to 71.1 mm apart.

2. Drawing No. 175—-4006, Rib Rail
Assembly. We are amending the
drawing to add an option to the drawing

that allows use of a button head cap
screw (BHCS) BHCS M3 x .5 x 8.

3. Drawing No. 175-4012, V-rail. The
drawing is changed such that the tapped
holes are specified as optional.

IV. Corrections to Figure 22

This final rule corrects several
dimensional values in Figure 22,
“Pendulum Specifications,” of 49 CFR
part 572. This pendulum is used in neck
qualification tests for the ES—2re as well
as other adult crash test dummies,
including the Hybrid III 50th percentile
male and 5th percentile female frontal
crash test dummies, the SID-IIsD 5th
percentile female side impact dummy,
and the SID and SID/HIII side impact
crash test dummies. The dimensional
corrections are listed below and shown
in Figure 1 of this preamble, below:

e The 8.28 millimeter (mm) (32.6
inch (in)) dimension is changed to 828
mm (32.6 in);

e The 4.8 mm (188 in) dimension is
changed to 4.8 mm (0.188 in);

e The 198.6 mm (7.75 in) dimension

is changed to 196.8 mm (7.75 in).
BILLING CODE 4910-59-P
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FIGURE 22
PENDULUM SPECIFICATIONS

101.6 mm )
@ing Y

STRUCTURAL STEEL TUBE
4.8 mm {0.1875 in.}

31.8 mm

PIVOT 50.8 mm {2 in.} DIA {1.25 in.)

INERTIAL PROPERTIES OF PENDULUM,
MOUNTING PLATE AND MOUNTING
HARDWARE WITHOUT TEST SPECIMEN,
WEIGHT 29.57 kg (65.21 Ibs}
MOMENT OF INERTIA 33.2 kg-m?
(294 in.-lb-sec®) ABOUT PIVOT AXIS

/ PENDULUM  ~ ACCELEROMETER
/CENTERLINE
JA fe— 198.1 mm
/ / 1 o {7.8in)
|
/i) ‘f‘ /T [
! 6‘! mm ’(

i, —38.1 mm
828 mm /) 24in) J L (1.5
B26mn1/ ; / / . i
F 7‘{
// 1835.2 rm LNLMI 196.8 mm
CG OF PENDULUM (72 25 in.} {7.75 in.}

APPARATUS wnmour~% 463.6 mm,_

TEST SPECIMEN / /1657 4 mm | (18.25in.}
65.25 in.}

- RADIUS

— ‘ ] -
ACCELEROMETER —f. __ J ~—F

ALUMINUM HONEYCOMB

HEXCEL 28.8 kg/m3

{1.8 Ib/ft3) REF

i - BEFORE TESTING, PRECRUSH THE HONEYCOMB

| = MATERIAL WITH THE PENDULUM TO ASSURE
-t

THAT 90% TO 100% OF THE HONEYCOMB

i é
{ | SURFACE IS CONTACTING THE FENDULUM
|

|
Z | i STRIKER PLATE.
~ ~ +—38.1 mm REF
! (1.5 in.)
PENDULUM STRIKER PLATE (SHARP EDGES)

76.2 x 152.4 x 9.5 mm
{3 x 6 x 3/8in.)

MOUNTING PLATE

Figure 1: Corrections to pendulum dimensions
in Figure 22 of Section 572.33(¢)(3)

BILLING CODE 4910-59-C of the ES—2re test dummy and to the 1996), whenever an agency is required
V. Rulemaking Analyses and Notices pendulum used in the neck to publish a proposed or final rule, it
. qualification tests. These changes will must prepare and make available for

Executive Order (E.O.) 12866 not affect the cost of any of the part 572 public comment a regulatory flexibility
(Regulatory Planning and Bewer./v}', E.O.  test dummies. Because the economic analysis that describes the effect of the
13563, and DOT Regulatory Policies and  jmpacts of this final rule are so minimal, rule on small entities (i.e., small
Procedures no further regulatory evaluation is businesses, small organizations, and

This rulemaking action is not necessary. small governmental jurisdictions),
considered a significant regulatory Regulatory Flexibility Act unless the head of the agency certifies
action under E.O. 12866, E.O. 13563, or the rule will not have a significant
DOT’s regulatory policies and Pursuant to the Regulatory Flexibility =~ economic impact on a substantial
procedures (44 FR 11034, February 26, Act (5 U.S.C. 601 et seq., as amended by number of small entities. The Small
1979). This rule only corrects or makes  the Small Business Regulatory Business Administration’s regulations at

slight changes to some of the drawings =~ Enforcement Fairness Act (SBREFA) of 13 CFR part 121 define a small business,
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in part, as a business entity “which
operates primarily within the United
States.” (13 CFR 121.105(a)).

We have considered the effects of this
rulemaking under the Regulatory
Flexibility Act. I hereby certify that the
rulemaking action will not have a
significant economic impact on a
substantial number of small entities.
This action will not have a significant
economic impact on a substantial
number of small entities because
correcting or making minor changes to
the drawings and the specification for
the pendulum does not impose any
requirements on anyone. NHTSA does
not require anyone to manufacture or
use the test dummies.

National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act and
determined that it will not have any
significant impact on the quality of the
human environment.

Executive Order 13132 (Federalism)

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the final rule does not have federalism
implications because the rule does not
have “substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.” This rule will not
impose any requirements on anyone.
Businesses will be affected only if they
choose to manufacture or test with the
dummy.

Further, no consultation is needed to
discuss the preemptive effect of today’s
final rule. NHTSA'’s safety standards can
have preemptive effect in two ways.
This final rule amends 49 CFR part 572
and is not a safety standard.2 This part

2With respect to the safety standards, the
National Traffic and Motor Vehicle Safety Act
contains an express preemptive provision: “When a
motor vehicle safety standard is in effect under this
chapter, a State or a political subdivision of a State
may prescribe or continue in effect a standard
applicable to the same aspect of performance of a
motor vehicle or motor vehicle equipment only if
the standard is identical to the standard prescribed
under this chapter.” 49 U.S.C. 30103(b)(1). Second,
the Supreme Court has recognized the possibility of
implied preemption: State requirements imposed
on motor vehicle manufacturers, including
sanctions imposed by State tort law, can stand as
an obstacle to the accomplishment and execution of
a NHTSA safety standard. When such a conflict
exists, the Supremacy Clause of the Constitution

572 final rule does not impose any
requirements on anyone.

Civil Justice Reform

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows.

The issue of preemption is discussed
above in connection with E.O. 13132.
NHTSA notes further that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid control
number from the Office of Management
and Budget (OMB). This rule will not
have any requirements that are
considered to be information collection
requirements as defined by the OMB in
5 CFR part 1320.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs NHTSA to use voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs

makes the State requirements unenforceable. See
Geier v. American Honda Motor Co., 529 U.S. 861
(2000).

NHTSA to provide Congress, through
OMB, explanations when the agency
decides not to use available and
applicable voluntary consensus
standards. There are no voluntary
consensus standards relevant to this
final rule.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 1044, requires Federal
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditure by State, local, or Tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted for inflation
with base year of 1995). Before
promulgating a NHTSA rule for which
a written statement is needed, section
205 of the UMRA generally requires the
agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This final rule does not impose any
unfunded mandates under the UMRA.
This rule does not meet the definition
of a Federal mandate because it does not
impose requirements on anyone. It
amends 49 CFR part 572 by correcting
or making minor changes to some of the
drawings for a test dummy that the
agency uses and for a pendulum used to
calibrate test dummies. This rule affects
only those businesses that choose to
manufacture or test with the dummy,
and being corrective in nature, only
affects them in a small way. It does not
result in costs of $100 million or more
to either State, local, or Tribal
governments, in the aggregate, or to the
private sector.

Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Has the agency organized the material
to suit the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could the agency improve clarity by
adding tables, lists, or diagrams?
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—What else could the agency do to
make this rulemaking easier to
understand?

If you have any responses to these
questions, please send them to NHTSA.

Regulation Identifier Number

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in

the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 572
Motor vehicle safety, Incorporation by
reference.

In consideration of the foregoing,
NHTSA amends 49 CFR part 572 as
follows:

PART 572—ANTHROPOMORPHIC
TEST DEVICES

m 1. The authority citation for part 572
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

Subpart E—Hybrid Ill Test Dummy

m 2.In §572.33(c)(3), Figure 22 is
revised to read as follows:

§572.33 Neck.

* * * * *
(C) L
(3) I

BILLING CODE 4910-59-P
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FIGURE 22
PENDULUM SPECIFICATIONS

101.8 mm
{4in.}

STRUCTURAL STEEL TUBE
4.8 mm (01875 in.}

PIVOT 50.8 mm {2 in.} DIA

INERTIAL PROPERTIES OF PENDULUM,
MOUNTING PLATE AND MOUNTING
HARDWARE WITHOUT TEST SPECIMEN.

8 mm

31.
‘*[H.Z'éln,}

WEIGHT 29.57 kg 165.21 1bs} —» e 188.1 mm
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[32.8 in.} / / -+= T E‘_ . ’
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APPARATUS WITHOUT
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S e
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MOUNTING PLATE:
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/ / 657.4 mm !’na.zs in.]

1 ALUMINUM HONEYCOMB
HEXCEL 28.8 kg/m®
i1.8 Ib/t?) REF

BEFORE TESTING, PRECRLISH THE HONEY COMB
MATERIAL WITH THE PENDULUM TO ASSURE
THAT 90% TO 100% OF THE HONEYCOMB
SURFACE IS CONTACTING THE PENDULUM
STRIKER PLATE.

PENDULUM STRIKER PLATE (SHARP EDGES)

76.2 x 152.4 =

9.5 mm

3«86 x 3/8Bin)

BILLING CODE 4910-59-C
* * * * *

Subpart U—ES-2re Side Impact Crash
Test Dummy, 50th Percentile Adult
Male

m 3. Section 572.180 is amended by
revising paragraphs (a)(1)and (a)(2), and
paragraph (c)(1), to read as follows:

§572.180 Incorporated materials.

(a) * *x %

(1) A parts/drawing list entitled,
“Parts/Drawings List, Part 572 Subpart

U, Eurosid 2 with Rib Extensions
(ES2re), September 2009,” incorporated
by reference in §572.181.

(2) A drawings and inspection
package entitled “Parts List and
Drawings, Part 572 Subpart U, Eurosid
2 with Rib Extensions (ES—2re, Alpha
Version), September 2009,” consisting
of:

(i) Drawing No. 175-0000, ES—2re
Dummy Assembly, incorporated by
reference, see §§572.181, 575.182,
572.184;

(ii) Drawing No. 175-1000, Head
Assembly, incorporated by reference in
§§572.181 and 572.182;

(iii) Drawing No. 175—2000, Neck
Assembly Test/Cert, incorporated by
reference in §§572.181 and 572.183;

(iv) Drawing No. 175-3000, Shoulder
Assembly, incorporated by reference in
§§572.181 and 572.184;

(v) Drawing No. 175-3500, Arm
Assembly, Left, incorporated by
reference in §§572.181 and 572.185;
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(vi) Drawing No. 175-3800, Arm
Assembly, Right, incorporated by
reference in §§572.181, and 572.185;

(vii) Drawing No. 175—4000, Thorax
Assembly with Rib Extensions,
incorporated by reference in §§572.181
and 572.185;

(viii) Drawing No. 175-5000,
Abdominal Assembly, incorporated by
reference in §§572.181 and 572.186;

(ix) Drawing No. 175—-5500, Lumbar
Spine Assembly, incorporated by
reference in §§572.181 and 572.187;

(x) Drawing No. 175-6000, Pelvis
Assembly, incorporated by reference in
§§572.181 and 572.188;

(xi) Drawing No. 175-7000-1, Leg
Assembly—Ileft incorporated by
reference in §572.181;

(xii) Drawing No. 175-7000-2, Leg
Assembly—right incorporated by
reference in §572.181;

(xiii) Drawing No. 175-8000,
Neoprene Body Suit, incorporated by
reference in §§572.181 and 572.185;
and,

(xiv) Drawing No. 175-9000,
Headform Assembly, incorporated by
reference in §§572.181, 572.183,
572.187;

* * * * *

(C) * *x %

(1) The Parts/Drawings List, Part 572
Subpart U, Eurosid 2 with Rib
Extensions (ES2re) referred to in
paragraph (a)(1) of this section, the Parts
List and Drawings, Part 572 Subpart U,
Eurosid 2 with Rib Extensions (ES—2re,
Alpha Version) referred to in paragraph
(a)(2) of this section, and the PADI
document referred to in paragraph (a)(3)
of this section, are available in
electronic format through
Regulations.gov and in paper format
from Leet-Melbrook, Division of New
RT, 18810 Woodfield Road,
Gaithersburg, MD 20879, telephone
(301) 670—-0090.

* * * * *

m 4. Section 572.181 is amended by
revising paragraphs (a), (b), and (c) to
read as follows:

§572.181 General description.

(a) The ES—2re Side Impact Crash Test
Dummy, 50th Percentile Adult Male, is
defined by:

(1) The drawings and specifications
contained in the “Parts List and
Drawings, Part 572 Subpart U, Eurosid
2 with Rib Extensions (ES—2re, Alpha
Version), September 2009,”
(incorporated by reference, see
§572.180), which includes the technical
drawings and specifications described
in Drawing 175-0000, the titles of
which are listed in Table A;

TABLE A
Component assembly Drawing No.
Head Assembly ..........ccccoceeenne 175-1000
Neck Assembly Test/Cert ......... 175-2000
Neck Bracket Including Lifting 175-2500
Eyebolt.
Shoulder Assembly ........c...c...... 175-3000
Arm Assembly-Left ................... 175-3500
Arm Assembly-Right ................. 175-3800
Thorax Assembly with Rib Ex- 175-4000
tensions.
Abdominal Assembly ................ 175-5000
Lumbar Spine Assembly ........... 175-5500
Pelvis Assembly .............. ... | 175-6000
Leg Assembly, Left ...... 175-7000-1
Leg Assembly, Right .... 175-7000-2
Neoprene Body Suit ................. 175-8000

(2) “Parts/Drawings List, Part 572
Subpart U, Eurosid 2 with Rib
Extensions (ES2re), September 2009,”
containing 9 pages, incorporated by
reference, see §572.180,

(3) A listing of available transducers-
crash test sensors for the ES—2re Crash
Test Dummy is shown in drawing 175—
0000 sheet 4 of 6, dated February 2008,
incorporated by reference, see §572.180,

(4) Procedures for Assembly,
Disassembly and Inspection (PADI) of
the ES—2re Side Impact Crash Test
Dummy, February 2008, incorporated by
reference, see §572.180,

(5) Sign convention for signal outputs
reference document SAE J1733
Information Report, titled “Sign
Convention for Vehicle Crash Testing”
dated December 1994, incorporated by
reference, see §572.180.

(b) Exterior dimensions of ES—2re test
dummy are shown in drawing 175-0000
sheet 3 of 6, dated February 2008,
incorporated by reference, see § 572.180.

(c) Weights of body segments (head,
neck, upper and lower torso, arms and
upper and lower segments) and the
center of gravity location of the head are
shown in drawing 175—-0000 sheet 2 of
6, dated February 2008, incorporated by
reference, see §572.180.

* * * * *

Issued: May 24, 2011.
David L. Strickland,
Administrator.
[FR Doc. 2011-13413 Filed 6-1-11; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2008-0119;
92220-1113-0000—-C6]

RIN 1018—-AX01

Endangered and Threatened Wildlife
and Plants; Reclassification of the
Tulotoma Snail From Endangered to
Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), reclassify the
tulotoma snail (Tulotoma magnifica)
from endangered to threatened, under
the authority of the Endangered Species
Act 0of 1973, as amended (Act). This
action is based on a review of the best
available scientific and commercial
data, which indicates that the
endangered designation no longer
correctly reflects the status of this snail.
DATES: This final rule is effective on July
5, 2011.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov. Comments and
materials received, as well as supporting
documentation used in preparing this
final rule are available for public
inspection, by appointment, during
normal business hours, at the U.S. Fish
and Wildlife Service, Jackson Ecological
Services Field Office, 6578 Dogwood
View Parkway, Suite A, Jackson, MS
39213 (telephone 601-321-1122;
facsimile 601-965-4340).

FOR FURTHER INFORMATION CONTACT:
Stephen Ricks, Field Supervisor,
Mississippi Ecological Services Field
Office, 6578 Dogwood View Parkway,
Suite A, Jackson, MS 39213-7856
(telephone 601-321-1122; facsimile
601-965—4340). Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339,
24 hours a day, 7 days a week.
SUPPLEMENTARY INFORMATION: This
document consists of a final rule to
reclassify the tulotoma snail (Tulotoma
magnifica) from endangered to
threatened, under the authority of the
Act.

Background

It is our intent to discuss only those
topics directly relevant to the
reclassification of the tulotoma snail
from endangered to threatened. For
information on our proposed
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determination, refer to the proposed
rule published in the Federal Register
on June 22, 2010 (75 FR 35424).

The tulotoma snail (Tulotoma
magnifica), henceforth “tulotoma,” is a
gill-breathing, operculate snail in the
family Viviparidae. Operculate means
that the snail has a rounded plate that
seals the mouth of the shell while the
snail is inside. The shell is spherical
and can reach a size somewhat larger
than a golf ball, and typically
ornamented with spiral lines of knob-
like structures (Herschler et al. 1990, p.
815). Its adult size and ornamentation
distinguish it from all other freshwater
snails in the Coosa-Alabama River
system.

The tulotoma is found only in the
State of Alabama. It was described from
the Alabama River in 1834 by T.A.
Conrad, and collection records indicate
a historical range of around 563
kilometers (km) (350 miles (mi)) in the
Coosa and Alabama River drainages of
Alabama from the Coosa River in St.
Clair and Calhoun Counties, Alabama,
to the Alabama River in Monroe County,
Alabama (Herschler et al. 1990, pp.
815—817). Historical collection localities
in the Goosa River system included
numerous sites on the river itself as well
as the lower reaches of several of its
large tributaries in St. Clair, Calhoun,
Talladega, Shelby, Chilton, Coosa, and
Elmore Counties, Alabama (Herschler et
al. 1990, pp. 815-817). In the Alabama
River system, the tulotoma was recorded
only from two collection localities: The
type locality near Claiborne, Monroe
County, Alabama, and Chilachee Creek
southwest of Selma, Dallas County,
Alabama (Herschler et al. 1990, p. 815).

Tulotoma occur in cool, well-
oxygenated, clean, free-flowing streams,
including rivers and the lower portions
of the rivers’ larger tributaries
(Herschler et al. 1990, p. 822). This
species is generally found in shoals (a
shallow place in a body of water) and
riffles (a rocky shoal lying just below the
surface of the water) with moderate to
strong currents. Although this species is
typically associated with shoals and
riffles, it inhabits rivers that rise and
fall, and tulotoma have been collected at
depths more than 5 meters (m) (15 feet
(ft)) (Hartfield 1991, p. 7). The species
is strongly associated with boulder,
cobble, and bedrock stream bottoms and
is generally found clinging tightly to the
underside of large rocks or between
cracks in bedrock (Christman et al.
1996, p. 28). Historical habitats
included large coastal plain river, large
high-gradient rivers, and multiple
upland tributary streams.

Based on a study of the tulotoma life
history in the Coosa River below Jordan

Dam, Elmore County, Alabama,
tulotoma produce live-born offspring
year round, but reproduction peaks
during the months of May to July, and
at sizes of about 3 to 5 millimeters (mm)
(0.1 to 0.2 inches (in)) height of last
whorl (HLW) or coil in a tulotoma shell
(Christman et al. 1996, pp. 45-59). They
grow rapidly during their first year
reaching sizes of 11 to 14 mm (0.4 to 0.5
in), with females producing an average
of 16 offspring in their second year
(Christman et al. 1996, pp. 45-59).
Females that live beyond their second
year grow more slowly and produce an
average of 28 juveniles per year
(Christman et al. 1996, pp. 45-59); few
tulotoma survived longer than 2 years of
life in the lower Coosa River (Christman
et al. 1996, p. 61).

At the time of listing in 1991, the
tulotoma was known from five localized
areas in the lower Coosa River drainage
(56 FR 797; January 9, 1991). These
included approximately a 3-kilometer
(km) (1.8-mile (mi)) reach (section of
river) of the lower Coosa River between
Jordan Dam and the City of Wetumpka
(Elmore County, Alabama) and short
reaches of four tributaries: 2 km (1.2 mi)
of Kelly Creek (St. Clair and Shelby
Counties, Alabama), 4 km (2.4 mi) of
Weogufka Creek, and 3 km (1.8 mi) of
Hatchet Creek (Coosa County, Alabama),
and from a single shoal on Ohatchee
Creek (Calhoun County, Alabama)
(Herschler et al. 1990, p. 819). Each
river reach is considered a population,
and a population can contain one or
more colonies. A colony is defined as
the tulotoma found under one rock or
several adjacent rocks. A site is
considered a specific location within
the river reach, where specific colonies
are located.

Spatial distribution and trends of four
of these five tulotoma populations (all
populations except Ohatchee Creek)
were monitored annually between 1992
and 1995, and again in 1999, and 2004
(DeVries 2005, p. 3). The lower Coosa
River population has expanded
throughout a 10-km (6-mi) reach
(Hartfield 1991, Christman et al. 1996,
Pp- 23-25; DeVries 2005, p. 14), and the
species’ numbers in this reach are
estimated at more than 100 million
tulotoma (Christman et al. 1996, p. 59).
Habitat in the Coosa River below Jordan
Dam has improved and expanded due to
implementation of a minimum flow
regime below the dam and installation
of an aeration system (Christman et al.
1996, p. 59; Grogan 2005, p. 3).

Colony size and distribution of
tulotoma within the tributaries have
been monitored and appear to be stable
within a 13.7-km (8.5-mi) reach of
Weogufka Creek, a 14-km (8.8-mi) reach

of Hatchet Creek, and a 5.8-km (3.6-mi)
reach of Kelly Creek (DeVries 2005,
pp.11-13). Habitat conditions within
these three tributaries appear to have
remained stable since listing (DeVries
2005, p. 4; 2008, pp. 5-9). The Kelly
Creek tulotoma population has
expanded into suitable habitat in an
approximately 8-km (5-mi) reach of the
middle Coosa River above and below
the confluence of Kelly Creek (Garner
2003, Powell 2005, Lochamy 2005),
likely as a result of implementation of
pulsing flows below Logan Martin Dam
to improve dissolved oxygen levels
(Krotzer 2008).

No tulotoma have been rediscovered
from the Ohatchee Creek shoal
population for 15 years, and it is now
believed to be extirpated (DeVries 2005,
pp. 10). Impacts of nonpoint source
pollution at the Ohatchee shoal,
including excessive sedimentation and
algal growth, have been observed
(Hartfield 1992).

Since its listing in 1991, tulotoma
populations have also been located at
six additional locations: Three in the
Coosa River drainage and three in the
Alabama River. (Garner 2003, 2006,
2008; DeVries 2005, p. 7; Johnson 2008).
In the lower Coosa River drainage the
tulotoma has been discovered surviving
in a 0.8-km (0.5-mi) reach of
Choccolocco Creek, a 0.4-km (0.25-mi)
reach of Yellowleaf Creek, and about 2
km (1.2 mi) of Weoka Creek (DeVries
2005, pp. 10-13). The tulotoma
population’s range, colony size, and
habitat in Choccolocco Creek have
remained relatively stable since
monitoring began in 1995 (DeVries
2005, p. 4). Tulotoma colony sizes in
Weoka Creek have reached higher
densities than any other tributary
population; however, population trends
have been monitored for only 3 years
(DeVries 2005, p. 5). The Yellowleaf
Creek tulotoma population is extremely
localized (found in a small area in the
creek that is isolated from other
populations) and has not been
monitored; however, occasional spot
checks show the species continues to
persist (Johnson 2006).

The other three new populations were
discovered in the Alabama River, one
below each of three dams: Claiborne
Lock and Dam (one colony), R.F. Henry
Lock and Dam (three colonies), and
Millers Ferry Lock and Dam (one
colony). A single localized colony was
discovered near the type locality in the
lower Alabama River below Claiborne
Lock and Dam, Monroe County,
Alabama (Garner 2006). Additionally,
dead tulotoma shells were found in
appropriate habitat over a 1.6-km (1.0-
mi) reach of the Alabama River (Garner
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2006). During the summer of 2008, two
colonies were located near Selma,
Dallas County, Alabama (Johnson 2008),
and a single robust (healthy or vigorous)
colony containing approximately 150
tulotoma was discovered below R.F.
Henry Lock and Dam, Autauga and
Lowndes Counties, Alabama (Garner
2008). Both juvenile and adult tulotoma
were present at the three sites. A single
localized colony was also discovered
below Millers Ferry Lock and Dam,
Wilcox County, Alabama (Powell 2008).
For additional details about the
expansion of the tulotoma range, see the
Summary of Factors Affecting the
Species section, below.

Previous Federal Actions

Federal actions for this species prior
to June 22, 2010, are outlined in our
proposed rule for this reclassification
(75 FR 35424). Publication of the
proposed rule opened a 60-day
comment period, which closed on
August 23, 2010.

Recovery Achieved

Recovery plans are not regulatory
documents and are instead intended to
establish goals for long-term
conservation of listed species, define
criteria that may be used to determine
when recovery is achieved, and provide
guidance to our Federal, State, other
governmental and nongovernmental
partners on methods to minimize threats
to listed species. There are many paths
to accomplishing recovery of a species,
and recovery may be achieved without
all criteria being fully met. For example,
one or more criteria may be exceeded
while other criteria may not yet be
accomplished. In that instance, we may
determine that the threats are
minimized sufficiently and the species
is robust enough to reclassify from
endangered to threatened or to delist. In
other cases, recovery opportunities may
be discovered that were not known
when the recovery plan was finalized.
These opportunities may be used
instead of methods identified in the
recovery plan. Likewise, information on
the species may be learned that was not
known at the time the recovery plan was
finalized. The new information may
change the extent that criteria need to be
met for recognizing recovery of the
species. Recovery of a species is a
dynamic process requiring adaptive
management that may, or may not, fully
follow the guidance provided in a
recovery plan.

In 1994, the recovery goal, criteria,
and tasks for the tulotoma were first
proposed in the Technical/Agency Draft
Mobile River Basin Aquatic Ecosystem
Recovery Plan (Technical Draft

Recovery Plan) (U.S. Fish and Wildlife
Service 1994, p. 21). The Technical
Draft Recovery Plan stated that the
tulotoma could be reclassified to
threatened status when a population
study, in progress at the time,
documented a stable or increasing
population size due to flow and habitat
improvements in the Coosa River below
Jordan Dam (Devries 2005).

The 1994 draft plan received wide
review and interest, which resulted in
the formation of the Mobile River
Aquatic Ecosystem Coalition (Ecosystem
Coalition), formed by representatives of
State and Federal agencies, and business
and citizen groups from throughout the
Mobile River Basin. The first task of the
Ecosystem Coalition was to produce a
draft of an ecosystem plan addressing
all listed aquatic species in the Mobile
River Basin. By the time the final
Mobile River Basin Aquatic Ecosystem
Recovery Plan (Recovery Plan) was
published (U.S. Fish and Wildlife
Service 2000), studies had been
completed showing that the status of
tulotoma in the Coosa River had
improved considerably due to habitat
improvements (Christman et al. 1996,
DeVries 2005). Therefore, the recovery
criterion for reclassification of tulotoma
to threatened status was modified to
recommend reclassification to
threatened status upon completion of a
status review confirming a stable or
increasing population of tulotoma in the
Coosa River below Jordan Dam (U.S.
Fish and Wildlife Service 2000, p. 21).

Our recent 5-year review of the
tulotoma documented an increase in the
extent and size of tulotoma populations
in the Coosa River below Jordan Dam,
an increase in range and number of
colonies and individuals in 3 of 4
tributary populations known at the time
of listing, and discovery of 6 previously
unknown populations (U.S. Fish and
Wildlife Service 2008).

The 2000 Recovery Plan addressed
protecting habitat integrity and
improving habitat quality, reducing
impacts from permitted activities,
promoting watershed stewardship,
conducting basic research, establishing
propagation programs if necessary, and
monitoring species’ population size and
distribution for all species addressed in
the Recovery Plan. Some recovery
actions accomplished in the Coosa River
under this plan include the
establishment of minimum flows below
Jordan Dam to improve habitat
conditions in that reach and the
implementation of pulsing flows below
Logan Martin Dam to improve dissolved
oxygen in that reach. Watershed
management plans have also been
developed to address nonpoint source

pollution in the lower Coosa Basin and
the Alabama River Basin. These and
other recovery accomplishments
addressing threats to the tulotoma are
presented in more detail in the
Summary of Factors Affecting the
Species section, below.

Summary of Opportunity for Public
Input

During the open comment period for
the proposed rule (75 FR 35424), we
requested that all interested parties
submit comments or information
concerning the proposed reclassification
of tulotoma from endangered to
threatened. We directly notified and
requested comments from the State of
Alabama. We contacted all appropriate
State and Federal agencies, county
governments, elected officials, scientific
organizations, and other interested
parties and invited them to comment.
We also published newspaper notices
inviting public comment in the
following newspapers: Daily Home,
Talladega, Alabama; Monroe Journal,
Monroe, Alabama; Montgomery
Advertiser, Montgomery, Alabama; and
Selma Times Journal, Selma, Alabama.
During the comment period, we
received no public comments.

Peer Review

In accordance with our peer review
policy published in the Federal Register
on July 1, 1994 (59 FR 34270) and the
Office of Management and Budget’s
(OMB) December 16, 2004, Final
Information Bulletin for Peer Review
(OMB 2004), we requested the
independent opinions of four
knowledgeable individuals with
expertise on the tulotoma, freshwater
mollusks, the Mobile River Basin, and
conservation biology principles. The
purpose of such review is to ensure that
the reclassification is based on
scientifically sound data, assumptions,
and analyses, including input of
appropriate experts and specialists. We
received a single comment from a peer
reviewer stating that the proposed rule
was comprehensive and accurate, and
recommending that we include
reference to a summary journal article
that was not cited in the proposed rule.
This article has been referenced, where
appropriate, in the Background section,
above.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR part
424) set forth the procedures for listing,
reclassifying, or removing species from
the Federal Lists of Endangered and
Threatened Species. “Species” is
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defined by the Act as including any
species or subspecies of fish or wildlife
or plants and any distinct vertebrate
population segment of fish or wildlife
that interbreeds when mature (16 U.S.C.
1532(16)). Once the “species” is
determined, we then evaluate whether
that species may be endangered or
threatened because of one or more of the
five factors described in section 4(a)(1)
of the Act. Those factors are: (A) Habitat
modification, destruction, or
curtailment; (B) overutilization of the
species for commercial, recreational,
scientific or educational purposes; (C)
disease or predation; (D) inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. We
must consider these same five factors in
reclassifying or delisting a species.
Listing, reclassifying, or delisting may
be warranted based on any of the above
threat factors, either singly or in
combination.

For species that are already listed as
threatened or endangered, an analysis of
threats is an evaluation of both the
threats currently facing the species and
the threats that are reasonably likely to
affect the species in the foreseeable
future following the delisting or
downlisting.

The following threats analysis
examines the five factors currently
affecting, or that are likely to affect, the
listed tulotoma snail within the
foreseeable future. For the purposes of
this analysis, we will first evaluate
whether the currently listed species, the
tulotoma, should be considered
threatened or endangered throughout its
range. If we determine that the species
is threatened, then we will consider
whether there are any significant
portions of the species’ range where it
is in danger of extinction or likely to
become endangered within the
foreseeable future.

Under section 3 of the Act, a species
is “endangered” if it is in danger of
extinction throughout all or a significant
portion of its range and is “threatened”
if it is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range. The word “range” refers to the
range in which the species currently
exists, and the word “significant” refers
to the value of that portion of the range
being considered to the conservation of
the species. The “foreseeable future” is
the period of time over which events or
effects reasonably can or should be
anticipated, or trends extrapolated.

For the purposes of this analysis, we
will evaluate all five factors currently
affecting, or that are likely to affect, the
tulotoma to determine whether the

currently listed species is threatened or
endangered. The five factors listed
under section 4(a)(1) of the Act and
their applications to tulotoma are
presented below.

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
When listed in 1991, the tulotoma was
believed to inhabit less than 2 percent
(12 km (7.2 mi)) of its 563-km (350-mi)
historical range. A Coosa River
population of tulotoma was known to
survive below Jordan Dam. Populations
were also known from four Coosa River
tributaries: Kelly, Weogufka, Hatchet,
and Ohatchee Creeks. All of these
populations were isolated by dams and
impounded waters and considered to be
vulnerable to nonpoint source pollution.
Population trends were unknown, but
were believed to be possibly declining.

At the time of listing, hydropower
discharges were limiting the range and
abundance of tulotoma to only a 3-km
(1.8-mi) reach of the Coosa River below
Jordan Dam. Water discharges for
hydropower purposes were released
from Jordan Dam for 2.25 hours per day;
at all other times, flow consisted of only
dam seepage. As a result of the low
water quantity, water quality problems,
particularly low dissolved oxygen and
elevated temperatures, were a
significant limiting factor to tulotoma
below Jordan Dam. In 1992, the
Alabama Power Company (APC)
established minimum flows in the
Coosa River below Jordan Dam, and
later installed a draft tube aeration
system to ensure maintenance of
dissolved oxygen levels at or above
State standards (Grogan 2005, pp. 2-3).
The APC also initiated studies to
document the range, numbers,
demographics, and life history of
tulotoma in the reach of the Coosa River
below Jordan Dam and to determine the
effects of the new minimum flow regime
(Christman et al. 1996, p. 18). Other
studies were also conducted to monitor
long—term population trends in this
reach of the Coosa River (e.g., De Vries
2005). Numerous tulotoma colonies
have been discovered as a result of the
monitoring efforts. With increased
flows, additional colonies have become
established in the upper portion of the
reach and, in the downstream areas, the
tulotoma has extended its range laterally
within the channel in habitats made
available by the constant minimum
flows. Thousands of colonies consisting
of more than 100 million tulotoma now
inhabit a 10-km (6-mi) reach of the
Coosa River below the Jordan Dam
(Christman et al. 1996, p. 59; DeVries
2004, pp. 8-10, 2005 p. 14).

In 1991, tulotoma were also known to
occur in 2 km (1.2 mi) of Kelly Creek,
4 km (2.4 mi) of Weogufka Creek, 3 km
(1.8 mi) of Hatchet Creek, and from a
single shoal on Ohatchee Creek
(Herschler et al. 1990, p. 819). These
four known tributary populations of
tulotoma were considered to be
extremely localized, vulnerable to water
quality or channel degradation, and
susceptible to decline and extirpation
from effects of nonpoint source
pollution and stochastic events within
their respective watersheds. As a result
of studies and surveys, we now know
that the range of tulotoma is greater than
estimated at the time of listing for three
of these populations, and tulotoma is
now known to occur in a 13.7-km (8.5-
mi) reach of Weogufka Creek, a 14-km
(8.8-mi) reach of Hatchet Creek, and a
5.8-km (3.6-mi) reach of Kelly Creek
(DeVries 2005 pp. 11-13). Tulotoma
colony sizes within these three
populations have remained stable over a
12-year period (DeVries 2005, pp. 11—
13). The Kelly Creek tulotoma
population has expanded into an
approximately 8-km (5-mi) reach of the
middle Coosa River above and below
the confluence of Kelly Creek (Garner
2003, Lochamy 2005, Powell 2005),
likely as a result of implementation of
pulsing flows below Logan Martin Dam
to improve dissolved oxygen levels
(Krotzer 2008). No tulotoma have been
rediscovered in the Ohatchee Creek
shoal population for 15 years, and,
therefore, the population is now
believed to be extirpated (DeVries 2005,
p. 10).

Although the Ohatchee Creek
population has apparently become
extirpated since the time of listing
(DeVries 2005, p. 10), other tributary
stream surveys have located three
populations in the Lower Coosa River
drainage that were unknown at the time
of listing. Tulotoma are now known
from a 0.8-km (0.5-mi) reach of
Choccolocco Creek, a 0.4-km (0.25-mi)
reach of Yellowleaf Creek, and about 2
km (1.2 mi) of Weoka Creek (DeVries
2005, pp. 10-13). Although very
localized, the Choccolocco Creek
population has remained stable in
colony size and numbers over the past
decade (DeVries 2005, pp. 10-11). The
Weoka Creek population has been
sampled only twice since its discovery;
however, tulotoma colonies are
abundant in the stream reach, and
average colony size is larger than any
other tributary population (DeVries
2005, pp.13—14.) The Yellowleaf Creek
population is localized, small, and has
not been routinely monitored; however,
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occasional spot checks show the species
continues to persist (Johnson 2006).

Tulotoma colonies have also been
discovered at three locations in the
Alabama River: Near the type locality
below Claiborne Lock and Dam in
Monroe County, Alabama (Garner 2006);
below Millers Ferry Lock and Dam in
Wilcox County, Alabama (Powell 2008);
and below Robert F. Henry Lock and
Dam at a location in Autauga and
Lowndes Counties, Alabama (Garner
2008), and at a locality in Dallas County,
Alabama (Johnson 2008). The presence
of juvenile and adult tulotoma in these
three river reaches indicates that the
newly discovered colonies are self-
maintaining.

The 1991 listing rule (56 FR 797)
noted the vulnerability of localized
(isolated) tributary populations to
nonpoint source pollution, specifically
siltation from construction activities.
The extirpation of the Ohatchee Creek
population is suspected to be due to
sedimentation and nutrient enrichment
from nonpoint sources in the watershed.
Although other monitored tulotoma
populations have remained stable or
expanded since listing, they remain
vulnerable to water and habitat quality
degradation, particularly in the
tributaries. Lower Choccolocco Creek is
on the State list of impaired waters for
organic pollution due to contaminated
sediments (Alabama Department of
Environmental Management (ADEM)
2006, p. 5). Yellowleaf Creek and
several other lower Coosa River
watersheds have been identified as High
Priority Watersheds (i.e., vulnerable to
degradation) by the Alabama Clean
Water Partnership (ACWP) (ACWP
2005a, Chapter 12) due to the high
potential of nonpoint source pollution
associated with expanding human
population growth rates and
urbanization. For example, the
headwaters of Yellowleaf Creek are
about 5 km (3 mi) southeast of the
greater metropolitan area surrounding
Birmingham, Alabama, and the
watershed is highly dissected by county
roads. High sediment discharge has
been identified as an issue in Kelly
Creek (ACWP in prep., p. 43), and
potential fecal coliform problems have
been documented at several locations in
Choccolocco Creek (ACWP in prep., p.
38). However, the ACWP has also
developed locally endorsed and
supported plans to address nonpoint
source pollution and maintain and
improve water quality in the lower
Coosa River Basin (ACWP 2005a, pp.
3.1-3.48) and in the middle Coosa River
Basin (AWCP in prep., pp. 49-50) (see
Factor D. below for further detail on
monitoring plans). Full implementation

of current programs and plans will
reduce the vulnerability of tributary
populations to nonpoint source
pollution.

Summary of Factor A: The range of
tulotoma has increased from 6
populations in 1991, occupying 2
percent of its historical range, to a total
of 10 populations, occupying 10 percent
of the historical range. In addition, these
populations are found in a wide range
of historically occupied habitats,
including large coastal plain rivers,
large high-gradient rivers, and multiple
upland tributary streams. Populations
known at the time of listing have been
monitored, and with the exception of
Ohatchee Creek, were found to be stable
or increasing. Four of the six
populations discovered since 1991 have
been monitored for 2 to 12 years. The
Choccolocco Creek population has
remained stable for 12 years. The
Yellowleaf Creek population has not
been routinely monitored, and we
cannot determine a population trend
beyond mere presence or absence;
however, occasional spot checks show
the species continues to persist (Johnson
2006). The Weoka Creek and Lower
Alabama River populations have been
observed and monitored for a period of
4 and 2 years, respectively; however,
this is not a sufficient amount of time
to be able to determine a population
trend.

Habitat-related threats have been
addressed in the Coosa River through
establishing minimum flows or pulsing
flows below Jordan and Logan Martin
Dam, respectively. Habitat conditions
have improved; occupied habitat has
expanded in the Coosa River below
Jordan Dam; and tulotoma numbers are
now estimated at greater than 100
million individuals. The ranges of
tulotoma populations in Kelly,
Weogufka, and Hatchet Creek have
expanded 2- to 5-fold since listing.
Tulotoma colony densities within these
populations have remained stable or
increased.

Tulotoma remains extirpated from
approximately 90 percent of its
historical range, and surviving
populations remain isolated, localized,
and vulnerable to nonpoint source
pollution. These conditions are
expected to continue for the foreseeable
future. While monitored populations
have persisted and expanded over the
past two decades, and a program to
address nonpoint source pollution in
the Coosa and Alabama Rivers and their
tributaries has been established by
ACWP and ADEM, the tulotoma
continues to be threatened by the
destruction, modification, or
curtailment of its habitat and range such

that the tulotoma is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Overutilization was not a
threat when the species was listed in
1991, but the final listing rule noted the
vulnerability and susceptibility of the
localized populations to overcollecting
should the tulotoma, with its ornate
shell, become important to the
commercial pet trade (56 FR 797;
January 9, 1991). However, there has
been no evidence to date that any
commercial use in the pet trade industry
has occurred.

In summary, overutilization for any
purpose is not currently considered a
threat to tulotoma, and is not likely to
become a threat within the foreseeable
future.

C. Disease or predation. The January
9, 1991, final rule (56 FR 797) listing the
tulotoma found no evidence of disease
or predation as a threat, and we are not
aware of any evidence since listing that
suggests tulotoma is currently
threatened by disease or predation or
likely to become so within the
foreseeable future.

D. The inadequacy of existing
regulatory mechanisms. At the time of
the 1991 listing, existing laws were
considered inadequate to protect the
tulotoma. The species was not officially
recognized by Alabama as needing any
special protection or given any special
consideration under other
environmental laws when project
impacts were reviewed.

Tulotoma are now protected from
collection or commerce under Alabama
Nongame Species Regulations 220—-2—
92. In addition, the Alabama
Department of Conservation and Natural
Resources (ADCNR) recognizes tulotoma
as a Species of Highest Conservation
Concern (Mirarchi et al. 2004, p. 120;
ADCNR 2005, p. 301). The persistence
of tulotoma and the improvement of
some populations over time is an
indication that existing regulatory
mechanisms are now providing some
measure of consideration and protection
of the species. For example, the
Alabama Total Maximum Daily Load
(TMDL) Program has been implemented
to identify and reduce water pollution
in impaired waters (ADEM 2007). Under
this program, Choccolocco Creek has
been identified as impaired, and plans
are under development to remove
contaminated sediments.

The ACWP has been organized to
educate and coordinate public
participation in water quality issues,
particularly nonpoint source pollution
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and implementation of TMDLs (http://
www.cleanwaterpartnership.org). The
ACWP, in coordination with ADEM, has
developed a Lower Coosa River Basin
Management Plan and an Alabama River
Basin Management Plan to address
nonpoint source pollution and
watershed management issues (AWCP
2005a, p. I; AWCP 2005b, pp. xv—xvii).
The Lower Coosa Plan includes the
watersheds of the Yellowleaf, Weogufka,
Hatchet, and Weoka Creek populations,
along with the Coosa River below Jordan
Dam, while the Alabama River Basin
Plan includes the watersheds of the
newly discovered Alabama River
tulotoma population. A draft Middle
Coosa River Basin Management Plan,
which includes Choccolocco and Kelly
Creeks, is under development (AWCP in
prep., pp. i, v—vi, 43). These plans are

a mechanism to identify water quality
problems in the drainages, educate the
public, and coordinate activities to
maintain and improve water quality in
the basins; however, they have yet to be
fully implemented.

Federal status under the Act
continues to provide additional
protections to the tulotoma not available
under State laws. For example, during
recent water shortages due to an
extended drought in the Southeast,
emergency consultation under section 7
of the Act was conducted between the
Service, Federal Energy Regulatory
Commission (FERC), and APC
representatives on efforts to conserve
water by decreasing minimum flows
below Jordan Dam. The consultation
identified measures to be implemented
to minimize impacts to tulotoma and
monitor the effects of the reductions
(e.g., FERC 2007, pp. 1-8).

Summary of Factor D: Although
additional regulatory mechanisms have
been developed since listing including
Alabama’s regulations to prevent
collection or commerce and various
water quality programs and initiatives,
tulotoma drainage populations require
further regulations that would ensure
improved water quality and water
availability in some areas. At present,
without the protections of the Act, the
tulotoma remains threatened by the
inadequacy of existing regulatory
mechanisms such that it is likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.

E. Other natural or manmade factors
affecting its continued existence.
Random or stochastic events such as
droughts and chemical spills, and
genetic drift were identified in the final
listing rule as threats to the species due
to its restricted range, isolation of the
populations, and lack of genetic

exchange between populations. The
tulotoma’s restricted range and isolation
remain the greatest cause of concern for
the species’ continued existence and are
factors that compound the effects of the
other threats identified above. Within its
respective watersheds, each population
is vulnerable to changes in land use that
might result in detrimental impacts
(e.g., urbanization and increased
nonpoint source pollution). All
populations also remain independently
vulnerable to stochastic threats such as
droughts or chemical spills. These
threats, however, have been somewhat
offset by the extension of the ranges of
the populations known at listing and by
the discovery of additional populations
within the historical range of the
species.

In general, larger populations are
more resilient to stochastic events than
extremely small populations. For
example, due to the extended 2007
drought in the Southeast, minimum
flows below Jordan Dam were reduced
in order to conserve water in upstream
reservoirs for water supply and
hydroelectric production. The reduction
in flows led to high amounts of
suspended algal material and fine
sediment, which are harmful to
tulotoma (Powell 2008) and resulted in
the stranding and estimated mortality of
more than 73,000 tulotoma in the Coosa
River below Jordan Dam (APC 2008, p.
43). Although this loss seems relatively
insignificant in a population estimated
at more than 100 million individual
tulotoma, it demonstrates the
vulnerability of range-restricted
populations to stochastic events.

The documentation of more tulotoma
populations (since listing) distributed in
different watersheds makes rangewide
extinction from localized activities or
stochastic threats less likely. In
addition, although populations remain
isolated from each other, the robust size
of most populations reduces the threat
of genetic drift and bottlenecks.
However, each tulotoma population
remains vulnerable to natural or human-
induced stochastic events within its
respective watershed, as demonstrated
by the loss of the Ohatchee Creek
population. Assessments of tributary
populations following the severe 2007
drought found little to no changes in
distribution or density of the tulotoma
in Kelly, Weogufka, Hatchet, or
Choccolocco Creeks (DeVries 2008, p.
3-15). However, tulotoma recruitment
was not observed in the Choccolocco
Creek population (DeVries 2008, pp. 9—
11), and colony densities had declined
at Weoka Creek (DeVries 2008, p. 15).
The assessment was unable to
determine if the Weoka Creek tulotoma

decline was attributed to the drought or
human impacts (DeVries 2008, p. 15).

Summary of Factor E: Although
extension of the ranges of tulotoma
populations and discovery of additional
populations makes rangewide extinction
from localized activities or stochastic
threats less likely, all tulotoma
populations remain individually
vulnerable to stochastic threats such as
drought and chemical spills and
threatened by changes in land use.
Given the relatively small number of
populations, Factor E is still a threat to
the tulotoma such that it is likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.

Conclusion of the Five-Factor Analysis

In developing this rule, we have
carefully assessed the best scientific and
commercial data available regarding the
threats facing this species, as well as the
ongoing conservation efforts. Although
reduced, three of the five listing factors
continue to pose a known threat to the
tulotoma: The present or threatened
destruction, modification, or
curtailment of its habitat or range
(Factor A); inadequacy of regulatory
mechanisms (Factor D); and other
natural or manmade factors affecting its
continued existence (Factor E).

The Mobile River Basin Aquatic
Ecosystem Recovery Plan (U.S. Fish and
Wildlife Service 2000) (see “Recovery
Achieved” above) states that the
tulotoma should be considered for
reclassification from endangered to
threatened status when an updated
status review of the species is
completed and a stable or increasing
tulotoma population in the Coosa River
below Jordan Dam is confirmed. The 5-
year review of the status of tulotoma,
completed in 2008, documented an
increase in extent and size of tulotoma
populations in the Coosa River, Kelly
Creek, Weogufka Creek, and Hatchet
Creek (U.S. Fish and Wildlife Service
2008). Threats to the species have also
been reduced through habitat
improvements in the Coosa River,
identification of six drainage
populations of the species that were
unknown at the time of listing,
development of watershed management
plans, and protection of tulotoma under
State laws. However, delisting criteria
for the tulotoma have not been met as
watershed plans that protect and
monitor water quality and habitat
quality in occupied watersheds have not
been fully implemented.

Recovery plans are intended to guide
and measure recovery. Recovery criteria
for downlisting and delisting are
developed in the recovery planning
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process to provide measureable goals on
the path to recovery; however, precise
attainment of all recovery criteria is not
a prerequisite for downlisting or
delisting. Rather, the decision to change
the status of a listed species under the
Act is based on the analysis of the 5
listing factors identified in section 4 of
the Act. The Act provides for
downlisting from endangered to
threatened when the best available data
indicate that a species, subspecies, or
distinct population segment is no longer
in danger of extinction throughout all or
a significant portion of its range.

Based on the analysis above and given
the reduction in threats, the tulotoma is
not currently in danger of extinction
throughout all its range. In the section
that follows, we consider whether it is
in danger of extinction in a significant
portion of its range.

Significant Portion of the Range
Analysis

Having determined that the tulotoma
snail is no longer endangered
throughout its range as a consequence of
the threats evaluated under the five
factors in the Act, we must next
consider whether there are any
significant portions of its range where
the species is currently endangered. A
portion of a species’ range is significant
if it is part of the current range of the
species and is important to the
conservation of the species as evaluated
based upon its representation,
resiliency, or redundancy.

The first step in determining whether
a species is endangered in a significant
portion of its range is to identify any
portions of the range that warrant
further consideration. The range of a
species can theoretically be divided into
portions in an infinite number of ways.
However, there is no purpose to
analyzing portions of the range that are
not reasonably likely to be significant.
To identify only those portions that
warrant further consideration, we
determine whether there is substantial
information indicating that: (1) The
portions may be significant, and (2) the
species may be in danger of extinction
there. In practice, a key part of this
analysis is whether the threats are
geographically concentrated in some
way. If the threats to the species are
essentially uniform throughout its
range, no portion is likely to warrant
further consideration. Moreover, if any
concentration of threats applies only to
portions of the range that are not
significant to the conservation of the
species, such portions will not warrant
further consideration.

If we identify any portions that
warrant further consideration, we then

determine whether the species is in fact
endangered in any significant portion of
its range. Depending on the biology of
the species, its range, and the threats it
faces, it may be more efficient for the
Service to address the significance
question first, and in others the status
question first. Thus, if the Service
determines that a portion of the range is
not significant, the Service need not
determine whether the species is
endangered there. Conversely, if the
Service determines that the species is
not endangered in a portion of its range,
the Service need not determine if that
portion is significant.

For the tulotoma we applied the
process described above to determine
whether any portions of the range
warranted further consideration. Habitat
quality is variable throughout the range
of the tulotoma. However, the basic
biological components necessary for the
tulotoma to complete its life history are
present throughout the areas currently
occupied by each population, and there
is no particular location or area that
provides a unique or biologically
significant function necessary for
tulotoma recovery. The quantity of
habitat available to each surviving
population of tulotoma is also variable.

Although the threats identified above
are common to all areas currently
occupied by tulotoma, the magnitude of
the threats are likely higher in the
stream reaches where tulotoma colonies
are currently extremely localized, such
as Yellowleaf and Choccolocco Creeks
and the Alabama River. However, due to
habitat limitations and the resulting
small range of tulotoma in each of these
stream reaches (each less than 2 percent
of currently occupied range) they are
not significant to the species in a
noticeable or measurable way. In
addition, we concluded through the
five-factor analysis that the existing or
potential threats (Factors A, D, and E)
are uniform throughout its range, and
there is no portion of the range where
one or more threats is geographically
concentrated. Therefore, we have
determined that there are no portions of
the range that qualify as a significant
portion of the range in which the
tulotoma is in danger of extinction
currently or within the foreseeable
future.

As required by the Act, we considered
the five potential threat factors to assess
whether tulotoma is endangered or
threatened throughout all or a
significant portion of its range. Based on
habitat improvements, the numbers of
tulotoma populations now known (10
populations found in 8 discrete
drainages), the robust size of most of
these populations (numbering in the

thousands to tens of millions of
individual tulotoma), the stability of
monitored populations over the past 15
years, and current efforts toward
watershed quality protection, planning,
and monitoring, we have determined
that none of the existing or potential
threats, either alone or in combination
with others, are likely to cause the
tulotoma to become in danger of
extinction within the foreseeable future
throughout all or a significant portion of
its range. However, we have determined
that threats to the tulotoma still exist,
specifically as a result of water quality
and quantity issues as discussed under
Factors A, D, and E. Due to these
continued threats, the tulotoma meets
the definition of threatened in that it is
likely to become endangered within the
foreseeable future throughout all or a
significant portion of its range.
Therefore, we are reclassifying the
tulotoma’s status from endangered to
threatened under the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing increases
public awareness of threats to the
tulotoma, and promotes conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States, and
provides for recovery planning and
implementation. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to the
tulotoma. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. If a Federal action may affect the
tulotoma or its habitat, the responsible
Federal agency must consult with the
Service to ensure that any action
authorized, funded, or carried out by
such agency is not likely to jeopardize
the continued existence of the tulotoma.
Federal agency actions that may require
consultation include, but are not limited
to, the carrying out or the issuance of
permits for reservoir construction,
stream alterations, discharges,
wastewater facility development, water
withdrawal projects, pesticide
registration, mining, and road and
bridge construction.
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The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all threatened wildlife. These
prohibitions, codified at 50 CFR 17.21
and 50 CFR 17.31, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take
(includes harm, harass, and pursue,
hunt, shoot, wound, kill, trap, capture
or collect, or to attempt to engage in any
such conduct), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species of wildlife. It is also
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to Service agents and
agents of State conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving threatened wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.32. Such permits are available
for scientific purposes, to enhance the
propagation or survival of the species,
and for incidental take in the course of
otherwise lawful activities. For
threatened species, permits are also
available for zoological exhibition,
educational purposes, or special
purposes consistent with the purposes
of the Act.

Questions regarding whether specific
activities will constitute a violation of
section 9 of the Act should be directed
to the U.S. Fish and Wildlife Service,
Ecological Services Office, 1208—B Main
Street, Daphne, Alabama 36526
(telephone 251/441-5181). Requests for
copies of the regulations regarding listed
species and inquiries about prohibitions
and permits may be addressed to the
U.S. Fish and Wildlife Service,
Ecological Services Division, 1875
Century Boulevard, Suite 200, Atlanta,
Georgia 30345 (telephone 404/679—
7217, facsimile 404/679-7081).

Effects of This Rule

This rule revises 50 CFR 17.11(h) to
reclassify the tulotoma from endangered
to threatened on the List of Endangered
and Threatened Wildlife. However, this
reclassification does not significantly
change the protection afforded this
species under the Act. Anyone taking,
attempting to take, or otherwise
possessing a tulotoma, or parts thereof,
in violation of section 9 is subject to a
penalty under section 11 of the Act.
Pursuant to section 7 of the Act, all
Federal agencies must ensure that any
actions they authorize, fund, or carry

out are not likely to jeopardize the
continued existence of the tulotoma.

Recovery objectives and criteria for
tulotoma will be revised in the Recovery
Plan. Recovery actions directed at the
tulotoma will continue to be
implemented as outlined in the current
Recovery Plan (U.S. Fish and Wildlife
Service 2000), including: (1) Protecting
habitat integrity and quality; (2)
informing the public about recovery
needs of tulotoma; (3) conducting basic
research on the tulotoma and applying
the results toward management and
protection of the species and its
habitats; (4) identifying opportunities to
extend the range of the species; and (5)
monitoring the populations.

Finalization of this rule does not
constitute an irreversible commitment
on our part. Reclassification of the
tulotoma to endangered status would be
possible if changes occur in
management, population status, habitat,
or other actions that would
detrimentally affect the populations or
increase threats to the species.

Required Determinations

Data Quality Act

In developing this rule we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Data Quality Act (Pub. L. 106-554).

Paperwork Reduction Act of 1995

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act. This rule will not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We have determined that we do not
need to prepare an Environmental
Assessment or Environmental Impact
Statement, as defined in the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,

“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. We
have determined that there are no Tribal
lands affected by this rule.

Energy Supply, Distribution or Use
(E.O. 13211)

Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. This rule is not expected to
significantly affect energy supplies,
distribution, and use. Therefore, this
action is not a significant energy action
and no Statement of Energy Effects is
required.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Therefore, for the reasons stated in the
preamble, we amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.11(h) by revising the
entry in the List of Endangered and
Threatened Wildlife for “Snail,
tulotoma” under SNAILS to read as
follows:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * % %
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Species Vertebrate popu- - :
Historic range lation where endan-  Status ~ When listed ﬁzgltt;ft::tl Sﬁﬁg'sal
Common name Scientific name gered or threatened
SNAILS
Snalil, tulotoma ......... Tulotoma magnifica  U.S.A. (AL) ............. Entire ..o T 412, 789 NA NA
* * * * *

Dated: May 18, 2011.
Gregory E. Siekaniec,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2011-13687 Filed 6-1-11; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 110321211-1289-02]
RIN 0648—-BA9%4

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Gag
Grouper Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final temporary rule.

SUMMARY: This final temporary rule,
issued pursuant to NMFS’ authority to
issue emergency and interim rules
under the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), replaces a
temporary rule made effective January 1,
2011, and implements interim measures
to reduce overfishing of gag in the Gulf
of Mexico (Gulf). This rule reduces the
commercial quota for gag and, thus, the
combined commercial quota for
shallow-water grouper species (SWG),
establishes a 2-month recreational
season for gag, and suspends red
grouper multi-use allocation in the Gulf
grouper and tilefish individual fishing
quota (IFQ) program, as recommended
by the Gulf of Mexico Fishery
Management Council (Council). The
rule will be effective for 180 days,
unless superseded by subsequent
rulemaking, although NMFS may extend
its effectiveness for an additional 186
days pursuant to the Magnuson-Stevens

Act. The intended effect of this final
temporary rule is to reduce overfishing
of the gag resource in the Gulf.

DATES: This rule is effective June 1,
2011, through November 29, 2011.
ADDRESSES: Electronic copies of
documents supporting this final rule,
which include an environmental
assessment, a regulatory impact review,
and a regulatory flexibility act analysis
may be obtained from the Southeast
Regional Office Web site at: http://
sero.nmfs.noaa.gov/sf/
GrouperSnapperandReefFish.htm.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMEFS, telephone: 727-824-5305, or
e-mail: Peter.Hood@noaa.gov.
SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Council
and is implemented through regulations
at 50 CFR part 622 under the authority
of the Magnuson-Stevens Act.

On April 21, 2011, in response to a
finding that the gag resource continues
to be overfished and experiencing
overfishing, NMFS published a
proposed temporary rule that is
finalized here, and requested public
comment on that proposal (76 FR
22345).

This final temporary rule reduces the
commercial quota for gag from 1.49
million 1b (0.68 million kg) to 430,000
1b (195,045 kg), reduces the commercial
SWG quota from 6.22 million 1b (2.82
million kg) to 5.16 million 1b (2.34
million kg), suspends red grouper multi-
use allocation in the Gulf grouper and
tilefish IFQQ program, and implements a
recreational fishing season for gag from
September 16 through November 15,
with a 2-fish daily bag limit. The
purpose of this final temporary rule is
to reduce overfishing of the gag resource
in the Gulf. No changes from the
proposed temporary rule were made to
this final rule as a result of public
comment.

This action reduces the commercial
quota for SWG species to 5.16 million

b (2.34 million kg) from the 6.22
million Ib (2.82 million kg) SWG quota
which was implemented through a
regulatory amendment to the FMP on
January 1, 2011 (75 FR 74656, December
1, 2011). Because a gag interim rule that
reduced the SWG quota even further
became effective that same day on
January 1, 2011 (75 FR 74650, December
1, 2011), NMFS delayed effectiveness of
the 6.22 million 1b (2.82 million kg)
quota until further notification in the
Federal Register. This temporary final
rule further delays the effectiveness of
the 6.22 million Ib (2.82 million kg)
SWG quota and implements a reduced
SWG quota of 5.16 million 1b (2.34
million kg). After termination or
expiration of this interim final rule, the
timing of which is uncertain, NMFS will
announce the effective date of the 6.22
million lb (2.82 million kg) SWG quota,
unless this rule is superseded by
subsequent rulemaking.

Comments and Responses

The following is a summary of the
comments NMFS received on the
proposed rule and NMFS’ respective
responses. During the comment period,
NMEFS received 24 comments on the
proposed rule. Three comments from
non-governmental organizations
supported the management measures
contained in the proposed temporary
rule. The remaining comments came
primarily from the recreational sector of
the Gulf reef fish fishery, as well as one
state agency and one commercial
fisherman. Those comments opposed
one or more of the management
measures contained in the proposed
temporary rule, and are addressed
below.

Comment 1: A number of commenters
questioned the scientific basis used to
assess the gag stock and how scientific
information was applied to support
fishery management decisions. They
indicated the data NMFS used were
outdated or flawed, or in some cases
data were ignored.

Response: Stock assessments are
conducted under the scientifically peer
reviewed Southeast Data, Assessment,
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and Review (SEDAR) process, which
was initiated in 2002 to improve the
quality and reliability of fishery stock
assessments in the South Atlantic, Gulf
of Mexico, and U.S. Caribbean. SEDAR
seeks improvements in the scientific
quality of stock assessments and
supporting information available to
address existing and emerging fishery
management issues. This process
emphasizes constituent and stakeholder
participation in assessment
development, transparency in the
assessment process, and a rigorous and
independent scientific review of
completed stock assessments. SEDAR is
organized around 3 workshops: data,
assessment, and expert review. The data
workshop documents, analyzes, and
reviews datasets to be used for
assessment analyses. The assessment
workshop develops and refines
quantitative population analyses and
estimates population parameters. The
final workshop is conducted by a panel
of independent experts who review the
data and the assessment and
recommend the most appropriate values
of critical population and management
quantities. The 2006 gag assessment and
2009 update assessment were conducted
using the SEDAR process, including
2010 assessment reanalyses to better
account for discarded fish. All of these
assessments were used in determining
the management measures contained in
this temporary rule. All workshops and
Council-initiated meetings reviewing
the assessment were open to the public
and included constituent participation
on the various SEDAR panels to ensure
the transparency of the data and how it
was applied in the assessments. In
addition, the Council’s Scientific and
Statistical Committee (SSC) reviewed
assessment results and made
recommendations to the Council about
the adequacy of the assessments and at
what level to set the acceptable
biological catch. The Council took all of
this information into consideration
when recommending the management
measures contained in this temporary
rule. The finding of the SSC and
Council are therefore the result of
rigorous application of scientific
principles.

Comment 2: Several individuals
questioned that red tide could be
responsible for the 2005 mortality event
modeled in the gag update assessment.

Response: Red tide is believed to have
contributed to the 2005 episodic
mortality event. In the 2009 update
assessment, 10 models were run that
varied different parameters within the
assessment. The model with the best fit
was one which took into account
decreases in indices of abundance

thought to have occurred because of the
red tide event documented in 2005.
Although this model cannot show a
direct link between the red tide event
and the decrease in gag abundance, it
does indicate a variable was present in
2005 that depressed the stock size. The
assessment panel felt that the 2005 red
tide event was the factor that best
explained this depressed stock.

Comment 3: Several commenters
indicated gag are plentiful and,
therefore, further management measures
beyond those in place in 2010 are
unnecessary. Other commenters
indicated that although the gag
population does seem depressed, the
proposed management measures seem
overly restrictive. Several commenters
suggested alternative management
measures including different seasonal
closures, reduced bag limits, or
increased size limits.

Response: The 2006 assessment and
2009 update assessment for gag used a
variety of data including those from
fishery dependent and fishery
independent sources. Several models
were used including models that took
into account a 2005 episodic mortality
event. These models consistently
indicated the gag stock was depressed.
The model recommended by the
Council’s SSC was the one that took into
account the 2005 episodic mortality
event, and that best explained the
current estimated gag numbers. This
model indicated the stock was
overfished and undergoing overfishing,
prompting NMFS to inform the Council
of this condition and that, pursuant to
the Magnuson-Stevens Act, the stock
needs to be rebuilt. There was some
question about the model results
because of how discards were estimated
in the model. A SEDAR panel was
convened to address these questions
and reanalyzed the 2009 update
assessment. The reanalysis of the
assessment did not substantially alter
the assessment outcome, that the stock
was overfished and undergoing
overfishing.

In evaluating different management
measures, the Council examined
alternative seasonal closures, area
closures, bag limits, and size limits.
Because of the magnitude of discards by
the recreational sector, only the seasonal
closure alternatives would meet the
required reductions. Bag limit changes
would not substantially change season
lengths. Reducing size limits would
substantially shorten the season length,
and increasing size limits would
substantially increase the number of
dead discards. Public testimony given at
Council meetings either favored a
summer or winter season, depending on

where people fished. In general,
fishermen from Texas and southwest
and central Florida favored a winter
season, and fishermen from other areas
of the Gulf favored a summer season. In
seeking a compromise, the Council
recommended a fall season because it
starts at the very end of the summer and
comes very close to the winter months.
A fall season maximizes the number of
days gag would be open for fishing.

Comment 4: One commenter
indicated regionalized gag management
should be considered to allow a greater
proportion of the gag harvest to occur in
areas where gag are more abundant.

Response: Considering regionalized
management is outside the scope of this
rulemaking because such an approach
would not directly reduce overfishing,
as required by the Magnuson-Stevens
Act. However, the Council continues to
examine regionalized management for
reef fish species. In the course of
developing long-term management
measures in Amendment 32 to the FMP,
the Council is considering seasonal-area
closures for grouper species which are
considered to be a type of regionalized
management.

Comment 5: Several commenters
indicated the management actions
contained in this temporary rule favor
the commercial sector over the
recreational sector. These commenters
suggest that the commercial sector
should either be closed, not be allowed
to use longline gear, or only harvest gag
when the recreational sector is open.

Response: When the allocation of gag
harvest was developed for the
recreational and commercial sectors in
Amendment 30B to the FMP, it was
based on average landings for each
sector between 1986 and 2005. The
resultant recreational and commercial
allocation ratio is 61:39, respectively.
The management measures contained in
this temporary rule were designed to
equally reduce the number of gag
removals (harvest and dead discards) for
each sector to maintain this allocation
ratio. Thus, while the recreational
regulations may seem more restrictive,
they actually allow for a much greater
recreational harvest than will be
allowed for the commercial sector. It is
beyond the scope of this temporary rule
to change the allocation ratio. It is also
beyond the scope of this temporary rule
to ban longline gear; however, recently
implemented management measures
contained in Amendment 31 to the FMP
have reduced the number of longline
vessels and further limited where
longline vessels can fish.

The commercial sector is managed
under an IFQ program where individual
fishermen are given an allocation of gag
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based on the commercial quota and the
number of IFQ shares owned by the
fisherman. This individual allocation
allows commercial fishermen more
flexibility in how they can fish,
including fishing year round as long as
they still have allocation remaining. If
the commercial sector was not allowed
to keep gag when the recreational sector
was closed, dead discards would
increase. Because the commercial sector
fishes in waters deeper than where most
of the recreational sector fishes, the
likelihood of catching undersized fish is
less and the chance a discarded fish
would die if released is very high.
Therefore, by allowing the commercial
sector to keep gag year-round as long as
an individual fisherman still has
allocation, gag could be counted
towards the quota and not wasted.

Comment 6: Several commenters
indicated fishing effort is down due to
current economic conditions, including
increased fuel prices.

Response: In developing fishing
regulations to limit harvest, recent
fishing effort levels are taken into
account. Recent data would reflect
trends in effort due to factors such as
changes in the economy. For example,
as described in the environmental
assessment, effort in 2009 was below the
2005-2008 average, in part due to
changing economic conditions. In
addition, in recommending the
management measures contained in this
temporary rule, the Council heard
testimony from constituents who
described current conditions in the
fishery, including the effects of the
economic situation, and how they
perceived the rule would affect them.

Comment 7: One commenter
questioned why the proposed rule
would remove § 622.34 paragraph (v)
from the regulations and replace it with
§622.34 paragraph (w).

Response: Section 622.34, paragraph
(v), was implemented through a 2010
temporary rule and prohibits the harvest
and possession of gag in the Gulf
exclusive economic zone (EEZ). The
2010 temporary measure expires on May
31, 2011, unless subsequent rulemaking
supersedes this measure. Because the
timing of implementation of this new
temporary rule was uncertain at the
proposed rule stage, the rule proposed
to remove paragraph (v) and add
paragraph (w) to § 622.34. However,
because this new temporary rule will
become effective on June 1, 2011, after
the current temporary rule expires,
NMFS can now add new paragraph (v)
instead of paragraph (w) to § 622.34.
The new paragraph (v) implements a
recreational gag seasonal closure in the
Gulf EEZ by setting the gag bag limit to

zero from January 1 through September
15, and from November 16 through
December 31. This would allow a
recreational gag harvest from September
16 through November 15 under a 2-fish
bag limit. This paragraph would also be
temporary and would remain in effect
for 180 days from the rule’s publication
date, and could be extended for up to an
additional 186 days.

Comment 8: One commenter
suggested one of the purposes of this
proposed rule is to force catch shares on
the recreational sector. Another
commenter stated his opposition to IFQs
in general.

Response: The development of catch
shares and IFQ) programs as
management tools is completely
unrelated to this rule. The purpose of
this rule is to reduce overfishing of gag,
as required by the Magnuson-Stevens
Act. Catch shares, or changes to the IFQQ
program, if considered, would be
examined through the deliberative
Council system and evaluated through a
plan amendment to the FMP.

Comment 9: Several commenters
expressed concern over the magnitude
of the economic effects on the
recreational sector and associated shore-
side businesses expected to occur as a
result of the proposed temporary rule,
and one comment stated that the
economic assessment grossly and
inadequately understated the economic
effects of the recreational component of
the proposed action.

Response: The magnitude of the
expected economic effects on all
affected entities provided in the
assessment is consistent with the
comments that expressed concern over
the magnitude of the economic effects.
Substantial gag harvest reductions are
necessary, however, to reduce
overfishing of the gag resource, and the
actions selected are expected to result in
the best social and economic outcome.

The comment that claimed the
economic assessment grossly and
inadequately understated the economic
effects claimed that the proposed action
would result in the loss of 5,000 jobs
and $3 billion in economic activity per
year in Florida. This comment also
implied that the analysis for the
proposed action determined that the
total economic value of both gag and red
grouper to the recreational fishing
industry is only $118 million when the
total economic value of saltwater fishing
in west Florida is $23 billion.

The estimates of the expected losses
in jobs and economic activity provided
by this comment were unsubstantiated
by either source or methodology, and
the “$118 million” estimate of economic
value, or a reasonable proxy, cannot be

found in the analysis provided for the
proposed temporary rule or associated
environmental assessment. Therefore,
the origin of any of these numbers is
unknown.

The assessment of the expected
economic effects of the recreational
component of the proposed temporary
rule included estimates of the expected
changes in economic value, as measured
by changes in consumer surplus (CS) to
recreational anglers and net operating
revenues (NOR) to for-hire businesses,
and economic impact, also known as
economic activity or business activity.
Economic activity estimates provide a
measure of how expenditures re-
circulate through a geographic region
and stimulate business sales in multiple
production industries, wages and
salaries, and jobs.

Both of the measures of economic
value (CS and NOR), are net sums,
meaning they equal the remaining
portion of benefits to anglers and
revenues to for-hire vessels after
expenditures have been deducted. As
described in the assessment, the
expected change in economic value is
the appropriate measure for the
calculation of the costs and benefits to
the nation of a proposed management
change.

Estimates of changes in economic
activity, though not an appropriate
measure of economic value, were
provided because they may be useful in
characterizing potential community and
shoreside effects of proposed
management actions. Unlike economic
value, however, measures of economic
activity are not net sums. For example,
in the case of business sales, total gross
expenditures for an initial purchase of
goods or services, as well as any
expenditures that were necessary to
produce those goods or services and that
occurred within the same geographic
area, are included in the measure of
business activity. It should be clearly
understood, therefore, that economic
value and economic activity are not
equivalent and it is incorrect to equate
the two. This comment confuses the two
measures and errs in characterizing the
“$23 billion” as “economic value” when
it should correctly have been labeled
“economic activity.” As a result,
comparisons of this total with others
that may represent economic value, in
the case of the “$118 million” figure, or
that are measures of economic value, in
the case of CS and NOR, are
inappropriate and misleading.

Beyond the issue of comparing
disjointed concepts, the primary issue
associated with this comment is the
difference in magnitude of the estimated
effects of the proposed action when
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dealing with the common metric
“economic activity.” Although details of
the methodology utilized to produce the
estimates provided in this comment
were not given, the primary difference
between the estimated effects provided
in the assessment and those provided in
this comment is likely the assumption
of the number of trips that would be
expected to be affected. Calculating this
number is a key factor in the effects
analysis.

Based on the documented model
employed in NMFS’ assessment, one
full-time equivalent (FTE) job was
estimated to be lost for every 1,800
angler trips cancelled in response to the
proposed action. As described in the
assessment, approximately 315,000
individual angler fishing trips could be
cancelled due to this rule. These
cancellations would result in the loss of
176 FTE jobs throughout the Gulf
region, with 174 of these jobs occurring
in Florida. These estimates do not
include the effects of trip cancellations
in the headboat sector because business
activity estimates for this sector are not
available. However, this estimate of
potentially cancelled trips is considered
an upper bound for cancellation in the
shore, private, and charter sectors
because it assumes all trips that
normally would be expected to target
gag during the affected period would be
cancelled. In reality, many of these trips
would be expected to continue and
target alternative species or be shifted to
the open season. As a result, the over-
estimation of the number of affected
trips in these other recreational sectors
is expected to be sufficient to
compensate for the absence of
information on the headboat sector.
Applying the same ratio of affected trips
to jobs to the jobs estimate provided in
this comment (5,000 jobs lost in Florida)
results in an estimate of approximately
9 million cancelled fishing trips.
Available data do not support this
estimate. The average number of trips
that target gag each year throughout the
Gulf of Mexico is estimated to be less
than 600,000 trips, while the average
number of trips that catch gag is
estimated to be less than 1.2 million.
The total number of trips for all species
in west Florida averages less than 17
million trips per year. As a result, there
is no foundation to expect that more
than 50 percent of all fishing trips in
west Florida would be cancelled as a
result of an approximate 10-month
prohibition on the recreational harvest
of gag.

Non-Substantive Change From the
Proposed Rule

This final rule contains a change in
the codified text from the proposed rule.
In the proposed rule, § 622.34 would be
amended by removing and reserving
paragraph (v), and adding paragraph
(w). However, because this final rule
will become effective on June 1, 2011,
after the current interim rule that added
paragraph (v) expires, NMFS no longer
needs to add paragraph (w), and can add
paragraph (v) back into the codified text
instead.

Classification

The NMFS Assistant Administrator
(AA) has determined that this temporary
rule is necessary for the conservation
and management of the Gulf gag
resource. The AA has also determined
that this final temporary rule is
consistent with the national standards
of the Magnuson-Stevens Act and other
applicable laws. The rule may be
extended for a period of not more than
186 days, as described in section
305(c)(3)(B) of the Magnuson-Stevens
Act.

This final temporary rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMFS prepared a final regulatory
flexibility analysis (FRFA) for this rule.
The FRFA incorporates the initial
regulatory flexibility analysis (IRFA), a
summary of the significant economic
issues raised by public comments,
NMFS'’ responses to those comments,
and a summary of the analyses
completed to support the action. A copy
of the full IRFA is available from NMFS
(see ADDRESSES). The FRFA follows.

The Magnuson-Stevens Act provides
the statutory basis for this final
temporary rule. No duplicative,
overlapping, or conflicting Federal rules
have been identified. This final
temporary rule does not establish any
new reporting, record-keeping, or other
compliance requirements.

A statement of the need for and
objectives of this final temporary rule is
provided in the supplementary
information section of this preamble
and is not repeated here.

A summary of the comments received
on the proposed temporary rule is
provided in the previous section of this
preamble. Although NMFS received no
comments to the IRFA, some of the
comments noted concerns about the
effects this rule would have on small
businesses. For example, several
commenters expressed concern over the
magnitude of the economic effects on
the recreational sector and associated
shore-side businesses expected to occur

as a result of this temporary rule. One
commenter claimed the economic
assessment in the proposed temporary
rule grossly and inadequately
understated the economic effects that
would result from the proposed
temporary rule and provided alternative
estimates of these effects.

NMEF'S responded to these comments
in detail in the response to comments
section of the preamble to this rule.
Moreover, in the IRFA, NMFS analyzed
the expected economic effects of the
proposed action to the recreational
sector components of anglers, for-hire
businesses, and associated shore-side
businesses. The effects of this temporary
rule on anglers and shore-side
businesses are not germane to the
Regulatory Flexibility Act (RFA)
analysis because anglers are not small
entities within the context of the RFA
(see discussion below) and shore-side
entities would only be indirectly
affected by the proposed action and the
RFA does not require NMFS to examine
indirect effects. NMFS agrees with the
commenters that this rule will result in
some economic effects on small (and
large) entities. However, as discussed in
greater detail below, there are no
alternatives that would end overfishing
of gag, as is required by the Magnuson-
Stevens Act.

With respect to the criticism that
NMFS understates the economic effects
of this rule, as discussed in the previous
section of this preamble, these
alternative estimates are undocumented
and unsupported by available data.
NMFS’ earlier response to this criticism
is sufficient and is not repeated here.

This temporary final rule is expected
to directly affect commercial harvesting
and for-hire operations. The Small
Business Administration (SBA) has
established size criteria for all major
industry sectors in the U.S., including
fish harvesters. A business involved in
fish harvesting is classified as a small
business if it is independently owned
and operated, is not dominant in its
field of operation (including its
affiliates), and has combined annual
receipts not in excess of $4.0 million
(NAICS code 114111, finfish fishing) for
all its affiliated operations worldwide.
For for-hire vessels, the other qualifiers
apply and the receipts threshold is $7.0
million (NAICS code 713990,
recreational industries).

This temporary final rule is expected
to directly affect commercial fishing
vessels whose owners possess gag quota
shares and for-hire fishing vessels that
harvest gag. As of October 1, 2009, 970
entities owned a valid commercial Gulf
reef fish permit and were eligible for
initial shares and allocation in the
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grouper and tilefish IFQ program. Of
these 970 entities, 908 received shares
and allocation of grouper or tilefish,
including 875 that received gag shares
and an initial allocation of the
commercial gag quota in 2010. These
875 entities are expected to be directly
affected by this temporary final rule.

Of the 875 entities that initially
received gag shares, 215 did not record
commercial landings or revenues in
2008 or 2009. On average, these 215
entities received an initial allocation of
874 1b (397 kg) of gag in 2010. Eight of
these 215 entities also received a bottom
longline endorsement in 2010. These
eight entities received a much higher
initial allocation of gag in 2010 than all
215 entities, with an average of 3,139 1b
(1,427 kg).

The other 660 entities that initially
received gag shares and allocations in
2010 were active in commercial
fisheries in 2008 or 2009. The maximum
annual commercial fishing revenue in
2008 or 2009 by an individual vessel
with commercial gag quota shares was
approximately $606,000 (2008 dollars).

The average charter vessel is
estimated to earn approximately
$88,000 (2008 dollars) in annual
revenue, while the average headboat is
estimated to earn approximately
$461,000 (2008 dollars).

Based on the average revenue values
provided above, all commercial and for-
hire fishing vessels expected to be
directly affected by this temporary final
rule are determined, for the purpose of
this analysis, to be small business
entities.

Of the 660 commercial fishing vessels
with commercial landings in 2008 or
2009, 139 vessels did not have any gag
landings in 2008 or 2009. The average
annual gross revenue by these vessels in
2008 and 2009 was approximately
$50,800 (2008 dollars). The vast
majority of these vessels’ commercial
fishing revenue came from snapper,
mackerel, dolphin, and wahoo landings.
On average, these vessels received an
initial allocation of 540 1b (245 kg) of
gag quota in 2010.

The remaining 521 commercially
active fishing vessels that initially
received gag shares recorded landings of
gag in 2008 or 2009. Over that 2-year
period, these vessels averaged
approximately $71,000 (2008 dollars) in
annual gross revenue from commercial
fishing. On average, these vessels had
2,375 1b (1,080 kg) and 1,300 1b (591 kg)
of gag landings in 2008 and 2009,
respectively, or 1,835 1b (834 kg)
between the 2 years. Gag landings
accounted for approximately 8 percent
of these vessels’ annual average gross
revenue and, thus, these vessels were

somewhat, though not significantly,
dependent on revenue from gag
landings. The average initial gag
allocation in 2010 for these 521 vessels
was 2,121 1b (964 kg). Therefore, on
average, the 2008 gag landings for these
vessels were very near their 2010 gag
allocation, but their 2009 gag landings
were considerably less than their 2010
allocation.

Of these 521 vessels, 52 vessels also
received a bottom longline endorsement
in 2010. The average annual revenue for
these 52 vessels was approximately
$156,000 (2008 dollars) in 2008 and
2009. Revenue from gag landings for
these vessels decreased from
approximately $15,900 in 2008 to
approximately $8,400 in 2009 and, thus,
these vessels became relatively less
dependent on gag landings in 2009.
These vessels, however, were highly
dependent on revenue from red grouper
landings, which accounted for 54
percent and 47 percent of their gross
revenue in 2008 and 2009, respectively.
Revenue from deep-water grouper
(DWG) landings by these vessels
decreased only slightly, from
approximately $36,000 in 2008 to
approximately $31,000 in 2009 and,
thus, these vessels became relatively
more dependent on revenue from DWG
landings. The average initial 2010
allocation of gag for these vessels was
approximately 5,507 lb (2,503 kg), while
their average gag landings were 3,933 1b
(1,788 kg) and 2,204 1b (1,002 kg) in
2008 and 2009, respectively. Thus,
vessels that have a bottom longline
endorsement have been harvesting well
below their allocation in recent years,
particularly in 2009.

The for-hire fleet is comprised of
charter vessels, which charge a fee on a
vessel basis, and headboats, which
charge a fee on an individual angler
(head) basis. The harvest of gag in the
EEZ by for-hire vessels requires a
charter vessel/headboat permit for Gulf
reef fish. On March 23, 2010, there were
1,376 valid or renewable for-hire Gulf
reef fish permits. A valid permit is a
non-expired permit. Expired reef fish
for-hire permits may not be actively
fished, but are renewable for up to 1
year after expiration. Because of the
extended permit renewal period,
numerous permits may be expired but
still renewable at any given time of the
year. The majority (823, or
approximately 60 percent) of the 1,376
valid or renewable permits were
registered with Florida addresses. The
registration address for the Federal
permit does not restrict operation to
Federal waters off that state; however,
vessels would be subject to any
applicable state permitting

requirements. Although the permit does
not distinguish between headboats and
charter vessels, NMFS estimates that 79
headboats operate in the Gulf. The
majority of these vessels (43, or
approximately 54 percent) operate from
Florida ports. Because nearly 99 percent
of gag target effort and 97 percent of the
economic impacts from recreational gag
fishing in the Gulf occur in west
Florida, NMFS assumed that the 823
for-hire vessels (780 charter vessels and
43 headboats) with permit registration
addresses in Florida will be directly
affected by this action.

The 215 entities with gag shares that
did not participate in commercial
fishing in 2008 or 2009 have no
commercial fishing revenue and did not
earn any profit from commercial fishing
in those 2 years. The reduction in this
rule of the commercial gag quota from
1.49 million Ib (0.68 million kg) to
430,000 lb (195,045 kg) will reduce
these vessels’ average allocation of gag
in 2011 from 952 1b (433 kg) to 275 1b
(125 kg), or by approximately 677 1b
(308 kg). Using the average 2008 gag
price of $3.52 per pound, this loss in
allocation could potentially represent a
loss of nearly $2,400 (2008 dollars) in
gross revenue per entity. Using the 2010
average price of $1.00 per pound of gag
allocation, this loss in allocation could
potentially represent a loss of $670
(2008 dollars) in net revenue per entity.
For the eight entities within this group
that also possess longline endorsements,
their average allocation of gag in 2011
will be reduced from 3,418 1b (1,554 kg)
to 987 1b (449 kg), or by 2,431 1b (1,105
kg). Thus, the potential loss in gross
revenue and net revenue to these eight
entities is estimated to be approximately
$8,600 and $2,500 (2008 dollars),
respectively.

However, in general, these potential
losses in gross revenue and net revenue
will only be realized if these 215 entities
not only become active in commercial
fishing, but also intend to harvest gag in
2011 at a level above their reduced
allocation. That is, because they have
not used their quota (and thus gained
revenue to lose) in recent years, a
reduction in allocation can only lead to
a reduction in landings and, thus, gross
revenue, if these entities intend to
harvest at levels above their reduced
allocation. Alternatively, these losses in
gross and net revenue could accrue to a
loss of ability by these entities to sell the
allocations they will lose under the
temporary action, though this
possibility presumes that a demand for
these allocations will exist. Regardless,
the significance of these potential losses
in gross and net revenue to these 215
entities cannot be evaluated because of
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the lack of information on potential
gross revenue, net revenue, and profits
from commercial fishing in general and
specifically for gag.

Similarly, the 139 entities with gag
shares that participated in commercial
fisheries other than gag earned
approximately $50,800 in annual gross
revenue on average in 2008 and 2009.
Profit estimates for these vessels are not
currently available. However, because
these entities did not have any gag
landings in 2008 or 2009, none of their
gross revenue or profit was the result of
gag harvests. Under the temporary rule,
the average allocation of gag in 2011 for
these entities will be reduced from 588
Ib (267 kg) to 170 1b (77 kg), or by 418
1b (190 kg). Using the average 2008 price
of $3.52 per pound, this loss in
allocation could potentially represent a
loss of nearly $1,500 (2008 dollars) in
gross revenue per entity. Using the 2010
average price of $1.00 per pound of gag
allocation, this loss in allocation could
potentially represent a loss of
approximately $410 (2008 dollars) in
net revenue per entity.

However, these potential losses in
gross and net revenue will only lead to
a loss in profits if these 139 entities
intend to commercially harvest gag in
2011 at a level above their reduced
allocation. That is, a reduction in
allocation can only lead to a reduction
in landings if these entities intend to
harvest at levels above their reduced
allocation. For example, if these vessels
intended to harvest gag in 2011 at a
level equivalent to their 2011 allocation,
and this harvest was in addition to,
rather than in place of, their recent
commercial fishing activities, the
reduction in allocation could lead to a
maximum loss of approximately 3
percent in gross revenue, which could
in turn reduce net revenue and profits.
Alternatively, losses in gross and net
revenue could be due to a potential
inability to sell the allocations lost
under the temporary final rule, though
this possibility presumes that a demand
for these allocations will exist.

The 521 entities with gag shares that
commercially harvested gag in 2008 or
2009 earned an average gross revenue of
approximately $71,000 (2008 dollars)
per year. Profit estimates for these
vessels are not currently available.
However, gag landings accounted for
approximately 8 percent of these
vessels’ average annual gross revenue.
As aresult, these vessels are somewhat,
but not significantly, dependent on
revenue from gag landings. Under the
temporary final rule, the gag allocations
for these vessels will be reduced from
2,310 1b (1,050 kg) to 667 1b (303 kg),
or 1,643 lb (747 kg) on average. Because

these vessels have been harvesting at
levels near their 2010 allocation in
recent years, on average, this reduction
in gag allocation is likely to lead to an
equivalent reduction in gag landings
and, therefore, gross revenue. Using the
average 2008 price of $3.52 per pound,
it is estimated that these vessels could
lose nearly $5,800 (2008 dollars), or
approximately 8 percent, in annual
gross revenue, on average. Using the
2010 average price of $1.00 per pound
of gag allocation, these vessels could
lose approximately $1,600 (2008
dollars) in net revenue, which is
assumed to be representative of profit
for commercial vessels, per entity under
this temporary final rule.

However, 52 of these 521 vessels also
received a bottom longline endorsement
in 2010. The average annual gross
revenue for these 52 vessels was
approximately $156,000 (2008 dollars)
in 2008 and 2009, with gag landings
accounting for approximately 8 percent
of gross revenue. These vessels are more
dependent on revenue from red grouper
than from gag. Under this action, the
allocation of gag in 2011 for these
vessels will decrease from 6,215 1b
(2,825 kg) to 1,953 1b (888 kg), or by
4,262 1b (1,937 kg). Because these
vessels have been harvesting gag at
levels near their 2010 allocation on
average in recent years, the reduction in
gag allocation is expected to lead to an
equivalent reduction in gag landings
and gross revenue. Using the average
2008 price of $3.52 per pound, it is
estimated that these vessels would lose
approximately $15,000 (2008 dollars) in
annual gross revenue, or nearly 10
percent, on average. Using the 2010
average price of $1.00 per pound of gag
allocation, these vessels would lose
approximately $4,200 (2008 dollars) in
net revenue, which is assumed to be
representative of profit, per entity.

No additional economic effects are
expected to result from the revised SWG
quota because this quota simply reflects
the reduction in the commercial gag
quota, the effects of which have already
been discussed.

Minimal adverse economic effects are
expected to result from the action to
suspend the conversion of red grouper
allocation into multi-use allocation
valid toward the harvest of red grouper
or gag. Multi-use allocation that has
been converted from red grouper
allocation can only be used to possess,
land, or sell gag after an entity’s gag and
gag multi-use allocation has been
landed, sold, or transferred. As a result
of the reduction in the commercial gag
quota that will occur under this
temporary final rule, it is expected that
vessels will exhaust their gag and gag

multi-use allocations relatively quickly.
Gag commands a higher market price.
As a result, gross revenue from
commercial fishing revenue and profit
per vessel could be reduced as a result
of the suspension of multi-use
conversion.

NOR is assumed to be representative
of profit for for-hire vessels. As
previously discussed, it is assumed that
823 for-hire vessels, of which 780 are
estimated to be charter vessels and 43
headboats, participate in the gag
component of the recreational sector of
the Gulf reef fish fishery. Estimates of
NOR from recreational fishing for all
species by these charter vessels and
headboats are not available. However,
on average, the NOR per year for vessels
from trips targeting gag is estimated to
be approximately $1.56 million for all
charter vessels (approximately $2,000
per vessel) and approximately $91,300
for all headboats (approximately $2,100
per vessel), or approximately $1.65
million per year for all for-hire vessels.

During the periods when the
recreational harvest of gag is prohibited,
some trips that normally would be
expected to target gag are expected to
target other species, while other trips
are expected to be cancelled. Estimates
of NOR per trip by species targeted,
however, are unavailable. Assuming the
NOR per trip is constant regardless of
the species targeted, for-hire operators
will only lose NOR from cancelled trips
and not trips directed towards
alternative species. Estimates of the
actual number of trips that would be
expected to be cancelled as a result of
the shortened gag season are not
available. The following analysis
assumes all for-hire trips that would
normally be expected to target gag will
be cancelled when the recreational
sector is closed. Because not all of these
trips are likely be cancelled, this
analysis overestimates the actual
reduction in NOR associated with a
shorter season that is expected to occur
and the following estimates of losses in
NOR and profit for charter vessels and
headboats should be considered
maximum values.

The establishment of a recreational
gag fishing season of September 16,
2011-November 15, 2011, is expected to
result in a maximum reduction of NOR
of approximately $435,000 and $28,000
from trips targeting gag on charter
vessels and headboats, respectively, or
approximately $463,000 across both
fleets. These reductions translate into
per-vessel averages of approximately
$560 and $660 for charter vessels and
headboats, respectively, or
approximately 28 percent and 31
percent of profits. If this temporary final
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rule is extended an additional 186 days,
as allowed under the Magnuson-Stevens
Act for interim or emergency measures,
the reductions in NOR for charter
vessels and headboats are estimated to
be, in total over the entire period (366
days), approximately $1.41 million and
$81,800, respectively, or $1,808 and
$1,902 per charter vessel and headboat.

This temporary rule is not expected to
affect the profit from charter vessel or
headboat trips that do not target gag.
For-hire vessel dependence on fishing
for individual species cannot be
determined with available data.
Although some for-hire vessels are
likely more dependent on trips that
target gag than other for-hire vessels,
overall, only approximately 3 percent of
for-hire anglers are estimated to target
gag. As a result, while shortening the
gag season action is expected to
substantially affect the NOR derived
from gag trips, overall, gag trips do not
comprise a substantial portion of total
for-hire trips, nor are these trips, by
extension, expected to account for a
substantial portion of total fleet-wide
for-hire NOR.

Two alternatives, including the status
quo, were considered to setting the gag
commercial quota at 430,000 1b (195,045
kg). The first alternative, the status quo,
would have maintained the gag
commercial quota at 1.49 million lb
(0.68 million kg). This alternative is not
consistent with the goals and objectives
of the Council’s plan to manage gag to
achieve the mandates of the Magnuson-
Stevens Act. Specifically, selection of
this alternative would be inconsistent
with current National Standard 1
guidance because the commercial quota
would be above the commercial annual
catch target (ACT) of 500,000 1b
(226,796 kg), which is based on the
Council’s defined Foy (fishing mortality
at the optimum yield) yield of 1.28
million Ib (0.58 million kg) for 2011. In
addition, this alternative would promote
overfishing and slow recovery of the
stock.

The second alternative would have set
the gag commercial quota at 100,000 lb
(45,539 kg). This alternative is based on
the request made by the Council in
August 2010 for the interim rule that
published December 1, 2010, and
reflects the uncertainty in the stock
status at that time due to questions
regarding how commercial and
recreational discards were treated in the
assessment update. When this
commercial quota was recommended, it
was unknown how revisions to the
treatment of discards might influence
the reanalysis of the updated stock
assessment. If the reanalysis yielded a
more pessimistic condition of the stock,

then setting the harvest based on the
Foy yield, estimated then at 390,000 1b
(177,273 kg), would not reduce
overfishing sufficiently to allow the
stock to begin to recover within the
maximum time frame allowed under the
Magnuson-Stevens Act. The 100,000 1b
(45.539 kg) commercial quota was
recommended because some gag are
expected to be incidentally caught by
the commercial sector while fishing for
other species. Further, most discarded
gag die after being released due to the
high discard mortality rate associated
with fishing at deeper depths. Rather
than waste all of these fish, the Council
set the quota at a level that would allow
some fish to be retained and be counted
towards the commercial quota.

As of March 2, 2011, over 65 percent
of the gag IFQ shareholders had less
than 50 1b (23 kg) in allocation still
available to them. Thus, if the
commercial quota were not set at a level
above 100,000 1b (45,539 kg), gag would
likely be lost through dead discards
rather than kept and counted towards
the commercial quota as fishermen run
out of allocation. However, the
reanalysis of the assessment showed a
slight increase in the projected yields
under the Foy if Florida adopted
compatible regulations for the
recreational sector. Because Florida
adopted compatible regulations for the
recreational sector, a higher commercial
quota is allowable.

One alternative, the status quo, was
considered to suspending vessels’
ability to convert red grouper allocation
into multi-use allocation valid toward
the harvest of red grouper or gag. This
alternative would have continued to
allow 4 percent of the red grouper
allocation to be converted into multi-use
allocation, and would be expected to
result in gag harvests exceeding the
annual catch limit, promote overfishing,
and slow recovery of the stock, contrary
to the Council’s objectives. Further, this
alternative would also be expected to
result in greater adverse economic
effects stemming from the corrective
measures that would be implemented to
address the over-harvesting of gag.

Three alternatives, including the
status quo, were considered to
establishing a recreational fishing
season for gag of September 16, 2011,
through November 15, 2011. The first
alternative, the status quo, would
maintain the recreational ACT at 2.20
million 1b (1 million kg), and anglers
would be able to harvest the 2-fish daily
bag limit for gag starting June 1, 2011.
Depending on whether 2006—08 or 2009
is used as the baseline, the estimated
reduction in removals under this
alternative would be between 15 percent

and 20 percent, which is insufficient to
allow the stock to rebuild, and would be
inconsistent with the stock rebuilding
plan being developed by the Council. In
addition, this alternative is inconsistent
with the Magnuson-Stevens Act and
current National Standard 1 guidance
because the expected level of harvest
would be above the recreational ACT of
780,000 1b (353,802 kg), which is based
on the Council’s defined Foy yield of
1.28 million 1b (0.58 million kg) for
2011. Further, this alternative would
promote overfishing and slow recovery
of the stock.

The second alternative would set the
gag bag limit to zero and, thereby,
prohibit the recreational harvest of gag.
This alternative would reduce fishing
mortality the most out of all the
alternatives considered and, therefore,
generate the greatest biological benefits
for the gag stock. Although this
alternative would not allow the
recreational harvest of gag while the
interim rule is in effect, the number of
dead discards would also be expected to
be reduced because no recreational
fishing trips would be expected to target
gag. Because Florida adopted
compatible regulations, this alternative
would reduce the harvest sufficiently in
2011 to be consistent with the Council’s
rebuilding plan in Amendment 30B to
the FMP, as it would reduce removals
between 58 percent and 67 percent and,
as such, end overfishing. If Florida had
not adopted compatible regulations, the
estimated reduction in removals would
be between 43 percent and 61 percent,
which would reduce, but might not be
sufficient to end, overfishing. Because
no recreational harvest of gag would be
allowed, this alternative would be
expected to result in greater economic
losses to the for-hire sector than this
temporary rule. However, when the
Council requested the current temporary
rule, it intended to allow some
recreational harvest of gag in 2011 and
establish that level of harvest under the
long-term management measures being
developed in Amendment 32 to the
FMP. This alternative would not
accomplish that goal, and so was not
selected.

The third alternative would establish
a recreational fishing season for gag of
July 1, 2011, through August 15, 2011,
and, thus, would allow for some
recreational harvest of gag in 2011 as the
Council intended when it requested the
current interim rule. This alternative
would establish a 46-day recreational
fishing season, which is less than the
61-day season under this temporary
rule. This alternative also minimally
overlaps with the red snapper season,
which begins on June 1. This alternative



Federal Register/Vol. 76, No. 106/ Thursday, June 2, 2011/Rules and Regulations

31881

would provide for-hire vessels with a
greater number of options when
marketing summer trips. The reduction
in removals under this alternative
would be expected to be between 49
percent and 60 percent and, therefore,
might be sufficient to end overfishing.

The Council heard public testimony
regarding potential recreational seasons
for gag at its February 2011 meeting.
Participants in the recreational sector
asked for either a summer or winter
season depending on their geographic
location. In general, recreational
participants from Texas, southwest
Florida, and central Florida favored a
winter season, while recreational
participants from other areas of the Gulf
favored a summer season. In looking for
a compromise, the Council
recommended the proposed recreational
season with no changes to the bag limit
or size limit. The proposed recreational
season would cover the end of the
summer recreational fishing season and
run through the beginning of the winter
recreational fishing season. In addition,
the estimated reductions in removals
under the proposed recreational season
are between 50 percent and 54 percent,
which might be sufficient to end
overfishing.

Pursuant to 5 U.S.C. 553(d)(3), NMFS
finds that delaying this rule’s effective
date for 30 days is impracticable and
contrary to the public interest, and
therefore there is good cause to waive
the 30-day delay in effectiveness of this
rule.

A delay is impracticable, because it
would contribute to overfishing of gag,
which is contrary to National Standard
1 of the Magnuson-Stevens Act, which
requires NMFS to conserve and manage
ocean resources to prevent overfishing
while achieving the optimum yield from
each fishery. Without this rule, on June
1, 2011 the current gag temporary rule
will expire, which would allow the
commercial sector to harvest gag using
red grouper multi-use allocation and the
recreational sector to harvest gag in
Federal waters. These harvests could
result in further overfishing of gag,
contrary to NMFS’ statutory obligations.
By implementing this rule immediately,
red grouper multi-use allocation will be
suspended and the recreational sector
for gag will be closed to gag harvest
until the 2-month gag season, which
opens on September 16 and closes on
November 15, 2011.

In addition, delaying the effectiveness
of this rule for 30-days is contrary to the
public interest. This rule replaces the
current fishing season for gag with a 2-
month recreational fishing season for
gag in the fall. Recreational fishing
businesses need to be able to plan for

this season, and any delay in
implementing this rule will delay their
ability to plan for this new season, and
risk economically injuring these
entities. Moreover, many Gulf reef fish
fishermen have already exhausted their
gag allocation for the year, and this
temporary rule will allow them to catch
more gag. Without the increased
allocation of gag, gag bycatch in the
commercial sector would increase,
leading in turn to a higher gag mortality
rate, and a further reduction of the gag
resource, which would be contrary to
the public’s interest.

Accordingly, the 30-day delay in
effectiveness of the measures contained
in this temporary rule is waived.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: May 27, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

§622.20 [Amended]

m 2.In § 622.20, paragraph (b)(2)(iv)(A)
is suspended.

m 3.In § 622.34, paragraph (v) is added
to read as follows:

§622.34 Gulf EEZ seasonal and/or area
closures.
* * * * *

(v) Seasonal closure of the
recreational sector for gag. The
recreational sector for gag, in or from the
Gulf EEZ, is closed from January 1
through September 15 and November 16
through December 31 each year. During
the closure, the bag and possession limit
for gag in or from the Gulf EEZ is zero.

m 4.In §622.42, paragraphs
(a)(1)(iii)(A)(3) and (a)(1)(iii)(B)(3) are
suspended and paragraphs
(a)(1)(iii)(A)(4) and (a)(1)(iii)(B)(4) are
added to read as follows:

§622.42 Quotas.
(a] * *x %

(4) For fishing year 2011 and
subsequent fishing years—5.16 million
Ib (2.34 million kg).

(B) * * %

(4) For fishing year 2011 and
subsequent fishing years—430,000 b
(195,045 kg).

* * * * *
[FR Doc. 2011-13703 Filed 5-27-11; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101203602—0602—1]
RIN 0648-BA29

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish Retention
Standard; Emergency Rule Extension

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; emergency
action extension.

SUMMARY: NMFS is exempting, through
this emergency rule extension, trawl
catcher/processor vessels (C/Ps) that are
not specified in regulation as American
Fisheries Act (AFA) vessels, and
Amendment 80 cooperatives from the
groundfish retention standard (GRS)
program in the Bering Sea and Aleutian
Islands management area. The GRS was
implemented to increase the retention
and utilization of groundfish caught by
the non-AFA trawl C/Ps and to respond
to bycatch reduction goals described in
National Standard 9. NMFS recently
discovered that the regulatory
methodology used to calculate
compliance with and to enforce the GRS
percentages established for 2010 and
2011 effectively require the sector to
meet a GRS well above that considered
by the North Pacific Fishery
Management Council or that
implemented by NMFS. As a result, the
retention requirements are expected to
impose significantly higher costs due to
the increased level of retention and to
generate an unanticipated level of
noncompliance in the Amendment 80
fleet. Further, monitoring and
enforcement of the GRS have proven far
more complex, challenging, and
potentially costly than anticipated by
NMFS. This emergency rule extension is
necessary to exempt non-AFA trawl C/
Ps and Amendment 80 cooperatives
from the minimum retention
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requirements of the GRS program for the
remainder of the 2011 fishing season.
This action is intended to promote the
goals and objectives of the Magnuson-
Stevens Fishery Conservation and
Management Act, the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area, and other applicable
law.

DATES: Effective from June 13, 2011,
through December 17, 2011.

ADDRESSES: Electronic copies of the
Regulatory Impact Review (RIR) and the
Categorical Exclusion prepared for this
action may be obtained from http://
www.regulations.gov or from the Alaska
Region Web site at http://
alaskafisheries.noaa.gov. The
Environmental Assessment, RIR, and
Final Regulatory Flexibility Analysis for
Amendment 79 to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) and the
Environmental Assessment, RIR, and
Final Regulatory Flexibility Analysis for
Amendment 80 to the FMP are available
from the NMFS Alaska Region Web site
at http://alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Seanbob Kelly, 907-586—7228.
SUPPLEMENTARY INFORMATION: Section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) provides
authority for rulemaking to address an
emergency. Under that section, a
Regional Fishery Management Council
may recommend emergency rulemaking,
if it finds an emergency exists. At its
June 2010 meeting, the North Pacific
Fishery Management Council (Council)
voted 10 to 1 to request that NMFS
promulgate an emergency rule to
exempt non-AFA trawl C/Ps and
Amendment 80 cooperatives from the
2010 and 2011 GRS in the Bering Sea
and Aleutian Islands management area
(BSAI).

On December 15, 2010, NMFS
published an emergency action to
exempt the non-AFA trawl C/Ps and
Amendment 80 cooperatives from
regulations implementing the GRS
program at 50 CFR 679.27(j)(1) through
(4), through June 13, 2011 (75 FR
78172). NMFS invited public comments
until January 14, 2011. NMFS received
four public comments from two unique
persons during the public comment
period for the emergency rule
exempting non-AFA trawl C/Ps and
Amendment 80 cooperatives from the
minimum GRS established under
Amendment 79. The comments are
summarized and responded to below;
however, this emergency rule extension

makes no changes to the exemptions
contained in the initial emergency
action.

This extension of the emergency rule
exempting non-AFA trawl C/Ps and
Amendment 80 cooperatives from
regulations establishing the GRS
minimum retention standards continues
to remove all regulatory incentive for
the Amendment 80 sector to meet or
exceed retention standards for 2011.
However, non-AFA trawl C/Ps and
Amendment 80 cooperatives are still
required to meet all applicable record
keeping, monitoring, and permitting
regulations, including but not limited to
50 CFR 679.93(c) and 679.7(g), which
ensure proper catch accounting under
the Amendment 80 quota-based catch
share management program. The
preamble to the emergency rule (75 FR
78172, December 15, 2010) provides
additional background information.

Section 305(c)(3)(B) of the Magnuson-
Stevens Act authorizes NMFS to extend
the emergency action for up to 186 days
beyond the June 13, 2011, expiration of
the initial emergency action, provided
the public has had an opportunity to
comment on the emergency action and,
in the case of a Council
recommendation, the Council has
recommended NMFS implement a
regulatory amendment to address the
emergency on a permanent basis.

The initial emergency rule exempted
vessels from a portion of the 2011
fishing year and thereby precluded the
calculation of compliance with the
annual GRS; however, an extension is
necessary to relieve these vessels from
the requirement to retain groundfish at
85 percent or higher for 2011. This
extension is necessary because any
lapse in an exemption from the
minimum retention regulations would
require all non-AFA trawl C/Ps and
Amendment 80 cooperatives to retain
groundfish at the 85 percent minimum
retention standard for 2011. With this
emergency rule extension, owners and
operators of vessels in the non-AFA
trawl C/Ps and Amendment 80
cooperatives are exempt from
679.27(j)(1) through (4) through
December 17, 2011.

At its February 2011 meeting, the
Council recommended a preferred
alternative to permanently address the
emergency that would remove the GRS
program and instead require annual
reporting of retention rates. The
emergency rule extension would
provide relief for the non-AFA trawl C/
Ps and Amendment 80 cooperatives in
2011 while the Council and NMFS
prepare regulatory amendment
documents for review by the Secretary
of Commerce.

Public Comment

NMEF'S received four comments from
two unique persons on the emergency
rule exempting non-AFA trawl C/Ps and
Amendment 80 cooperatives from the
GRS for 2010 and 2011. Both
commenters generally support NMFS
emergency action. The comments are
summarized and responded to as
follows:

Comment 1: Both commenters
support NMFS’ emergency action and
encourage NMFS to extend the
emergency rule while an alternative
program is developed by the Council.
These letters described the economic
burden of the GRS on the industry and
they noted the inability to fully monitor
and enforce the minimum standards as
justification to extend the emergency
rule.

Response: NMFS notes the support for
emergency action and its extension.
This rule may be extended for a period
of not more than 186 days as described
under section 305(c)(3)(B) of the
Magnuson-Stevens Act; therefore, this
emergency action would not exempt
vessels from the GRS in the 2012 fishing
year. At its February 2011 meeting, the
Council took final action on a regulatory
amendment to remove provisions of the
GRS program and instead establish new
reporting requirements for the non-AFA
trawl C/Ps and Amendment 80
cooperatives. Based on experience with
similar actions, NMFS expects this
regulatory amendment to be effective by
the start of the 2012 fishing year.

Comment 2: NMFS should have
included the various monitoring
requirements at § 679.27(j)(5) through
(7) in the emergency rule exempting
§679.27(j)(1) through (j)(4). Several of
these regulations could impose
unnecessary and unneeded burden on
the fleet. NMFS should correct these
oversights by extending the emergency
exemption to include all of § 679.27(j).

Response: NMFS disagrees. The
Council recommended and NMFS
concurred with taking emergency action
to exempt non-AFA trawl C/Ps and
Amendment 80 cooperatives from the
minimum retention requirements.
Emergency action was necessary
because (1) the regulatory methodology
used to calculate compliance with the
annual GRS differs from the
methodology the Council used to set the
minimum retention standard and (2) the
high enforcement and prosecution costs
associated with the GRS.

To meet the objectives of this action,
NMFS exempted non-AFA trawl G/Ps
and Amendment 80 cooperatives from
the GRS compliance calculations and
the minimum retention schedule found
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at §679.27(j)(1) through (4). NMFS did
not include the remaining paragraphs in
this section because these regulations
directly regulate the monitoring,
recordkeeping, offloading, and reception
of catch from other vessels and do not
directly relate to the establishment of or
calculations associated with the
minimum retention standards under the
GRS program. Removing these
monitoring and enforcement
requirements may affect the non-AFA
trawl C/Ps and Amendment 80
cooperatives in ways not considered or
intended by the Council at the time they
recommended the emergency action.

Comment 3: The monitoring
requirements at § 679.27(j)(5) were
ordered vacated by the U.S. Court of
Appeals for the District of Columbia
Circuit in December 18, 2007. Please
clarify whether these regulation are still
effective.

Response: On December 18, 2007, the
U.S. Court of Appeals for the District of
Columbia Circuit issued a decision
invalidating three monitoring and
enforcement requirements associated
with the Bering Sea and Aleutian
Islands Groundfish Retention Standard
Program that would have been effective
on January 20, 2008 (No. 06cv00835;
Fishing Company of Alaska, Inc., v.
Gutierrez, et al.). In accordance with the
court’s ruling, NMFS issued information
bulletins (08—4) and (08-7), which
announced that the regulation at 50 CFR
679.7(m)(5) is invalid and void, and
would not be enforced by NMFS. NMFS
also announced that the phrase, “at a
single location” contained in the first
sentence of 50 CFR 679.27(j)(5)(ii), and
that the last sentence of 50 CFR
679.27(j)(5)(iii) are invalid and void,
and will not be enforced by NMFS.
Other regulations pertaining to the BSAI
GRS were unaffected by the court’s
decision and have been in effect since
January 20, 2008.

Although the regulatory text at
§679.27(j)(5)(i) through (iii) has not
been modified to reflect the specific
portions vacated by the U.S. Court of
Appeals, NMFS notified Amendment 80
vessel owners and operators of the
scope of the court’s ruling in a letter
dated January 7, 2008. NMFS clarifies
that the remaining text of § 679.27(j)(5)
remains applicable to the non-AFA
trawl C/Ps and Amendment 80
cooperatives. For the purposes of
complying with the regulatory change,
vessel owners are advised to see the
actual text in the Code of Federal
Regulations at http://
www.gpoaccess.gov/cfr/index.html.

Comment 4: Regulations at
§679.27(j)(5) through (7) are redundant
with regulations established for

monitoring Amendment 80 program and
are not effective. One commenter also
suggested removing § 679.27(j)(7) from
regulations in any proposed action to
remove the GRS program.

Response: NMFS acknowledges that
many objectives for establishing
monitoring and enforcement regulations
under Amendment 80 were similar to
those under Amendment 79; however,
regulations at § 679.27(j)(5) through (7)
were not intended to be affected by this
action; see response to Comment 2 of
this preamble.

Furthermore, NMFS disagrees that the
regulations implementing Amendment
80 are redundant with those at
§679.27(j)(5) through (7). The
regulations implementing Amendment
80 established a rights-based quota
management program that expanded the
GRS program to include all non-AFA
trawl C/Ps regardless of size and
Amendment 80 cooperatives. The
Council recommended and NMFS
implemented enhanced monitoring and
enforcement regulations because of the
increased incentive for the non-AFA
trawl G/Ps and Amendment 80
cooperatives to engage in presorting or
“high grading” of catch prior to
weighing under the quota-based catch
share management plan. Although the
regulations implementing Amendment
80 did not remove any of the monitoring
and enforcement regulations established
under the GRS program, the regulations
implementing Amendment 80 provided
additional measures to sufficiently
minimize the under-reporting or
misreporting of catch under that
program.

Classification

The Assistant Administrator for
Fisheries, NOAA, has determined that
this emergency rule extension is
consistent with the national standards
and other provisions of the Magnuson-
Stevens Act and other applicable laws.
NMFS has the authority to extend the
emergency action for up to 186 days
beyond the June 13, 2011, expiration of
the initial emergency action, as
authorized under section 305(c)(3)(B) of
the Magnuson-Stevens Act.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
impracticable and contrary to the public
interest. In the initial emergency rule
published on December 15, 2010 (75 FR
78172), NMFS requested public
comment and received two unique
letters containing four substantive
public comments.

This action extends without change,
the exemptions contained in the initial
emergency action. If the initial
emergency action were allowed to lapse,
regulations at 50 CFR 679.27(j)(1)
through (4) would require all non-AFA
trawl C/Ps and Amendment 80
cooperatives to retain groundfish at the
85 percent minimum retention standard
for 2011 and each following year. As
described in the initial emergency
action, exempting a vessel from a
portion of the year precludes the
calculation of annual compliance with
the GRS. This lack of regulatory clarity
could cause economic harm to fishery
participants required to meet an
unenforceable retention standard much
higher than the Council recommended.
Extending the exemptions of the
emergency rule without additional
notice and opportunity for public
comment will ensure the 2011
groundfish fishery continues
uninterrupted and will prevent
unnecessary adverse economic impacts.
Therefore, for the reasons outlined
above, the Assistant Administrator finds
it is unnecessary and contrary to the
public interest to provide any additional
notice and opportunity for public
comment under 5 U.S.C. 553(b)(B) prior
to publishing the emergency rule
extension.

Because this rule relieves a restriction
by exempting vessel owners and
operators from the GRS minimum
retention standards, it is not subject to
the 30-day delayed effectiveness
provision of the APA pursuant to 5
U.S.C. 553(d)(1).

This emergency rule extension has
been determined to be not significant for
purposes of Executive Order 12866. The
regulatory impact review prepared for
this action is available from NMFS (see
ADDRESSES).

No duplication, overlap, or conflict
between this action and existing Federal
rules has been identified.

This emergency rule is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is not
subject to the requirement to provide
prior notice and opportunity for public
comment pursuant to 5 U.S.C. 553 or
any other law.

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447.

Dated: May 26, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2011-13719 Filed 6-1-11; 8:45 am]
BILLING CODE 3510-22-P


http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/cfr/index.html

31884

Proposed Rules

Federal Register
Vol. 76, No. 106

Thursday, June 2, 2011

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

2 CFR Chapter XVIII
5 CFR Chapter LIX
14 CFR Chapter V

48 CFR Chapter 18
[Notice (11-051)]
Reducing Regulatory Burden;

Retrospective Review Under E.O.
13563

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Request for comments.

SUMMARY: As part of its implementation
of Executive Order 13563, Improving
Regulation and Regulatory Review,
issued by the President on January 18,
2011, NASA is seeking comments on the
Agency’s preliminary plan to conduct a
retrospective analysis of its existing
regulations. The purpose of this analysis
is to make NASA'’s regulatory program
more effective and less burdensome in
achieving its regulatory objectives.
DATES: Comments are requested on or
before July 5, 2011.

ADDRESSES: Submit comments to
http://www.regulations.gov, or e-mail
comments to hg-regulatory-
review@mail.nasa.gov.

FOR FURTHER INFORMATION CONTACT:
Nanette Jennings, 202—358-0819, hqg-
regulatory-review@mail.nasa.gov.
SUPPLEMENTARY INFORMATION: On
January 18, 2011, the President issued
Executive Order 13563, Improving
Regulation and Regulatory Review, to
ensure that Federal regulations seek a
more affordable, less intrusive means to
achieve policy goals and that agencies
give careful consideration to the benefits
and costs of those regulations. The
Order further directs agencies to
develop a preliminary plan, consistent
with law and its resources and
regulatory priorities, under which the
agency will periodically review its

existing significant regulations to
determine whether any such regulations
should be modified, streamlined,
expanded, or repealed so as to make the
agency’s regulatory program more
effective or less burdensome in
achieving the regulatory objectives. The
Order can be accessed at http://
www.whitehouse.gov/sites/default/files/
omb/inforeg/eo12866/

013563 _01182011.pdf.

To implement the Order, NASA
developed its preliminary plan and
issues this request seeking public
comment on how best to review its
existing regulations. NASA’s plan is
accessible on its Open Government Web
site at http://www.nasa.gov/open/.
Submit electronic comments through
the Federal e-Rulemaking Portal at
http://www.regulations.gov, or e-mail
electronic comments to hq-regulatory-
review@mail.nasa.gov. Include
“Regulatory Review” in the subject line
of the e-mail.

Richard Keegan,

Associate Deputy Administrator.

[FR Doc. 2011-13678 Filed 6-1-11; 8:45 am|]
BILLING CODE P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

2 CFR Chapter XXIV
5 CFR Chapter LXV
12 CFR Chapter XVII

24 CFR Chapters I, II, 11, IV, V, VI, VIII,
IX, X, XIlI, and Subtitles A and B

48 CFR Chapter 24
[Docket No. FR-5506—N-02]

Reducing Regulatory Burden;
Retrospective Review Plans Under
E.O. 13563

AGENCY: Office of the General Counsel,
HUD.

ACTION: Request for information.

SUMMARY: In accordance with Executive
Order 13563, “Improving Regulation and
Regulatory Review,” HUD has
developed a preliminary review plan for
periodically analyzing its existing
significant regulations to determine
whether they should be modified,
streamlined, expanded, or repealed. The

preliminary plan also identifies specific
regulatory actions rules that HUD will
be undertaking to address regulations
that the Department has identified as
being outdated, ineffective, or
excessively burdensome. The
preliminary plans of the Federal
agencies have been posted on the White
House Web site at: http://
www.slideshare.net/whitehouse/hud-
combined. Through this notice, HUD
solicits public comment on the
Department’s preliminary plan and list
of candidate rules. The purpose of
HUD’s regulatory review is to make the
Department’s regulations more effective
and less burdensome in achieving
HUD’s mission to create strong,
sustainable, inclusive communities, and
quality affordable homes for all.

DATES: Comment Due Date: Comments
on HUD'’s preliminary regulatory review
plan and list of candidate rules are due
on or before: August 1, 2011.
ADDRESSES: Interested persons are
invited to submit comments regarding
HUD’s preliminary regulatory review
plan and list of candidate rules to the
Regulations Division, Office of General
Counsel, Department of Housing and
Urban Development, 451 7th Street,
SW., Room 10276, Washington, DC
20410-0500. Communications must
refer to the above docket number and
title. There are three methods for
submitting public comments. All
submissions must refer to the above
docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street, SW., Room 10276,
Washington, DC 20410-0001.

2. E-mail Submission of Comments:
Comments may be submitted by e-mail
to RegulatoryReview@hud.gov.

3. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
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http://www.regulations.gov Web site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the three methods specified
above. Again, all submissions must refer to
the docket number and title of the rule. No
Facsimile Comments. Facsimile (FAX)
comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
via TTY by calling the Federal
Information Relay Service at 800-877—
8339. Copies of all comments submitted
are available for inspection and
downloading at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Camille E. Acevedo, Associate General
Counsel for Legislation and Regulations,
Office of General Counsel, Department
of Housing and Urban Development,
451 7th Street, SW., Room 10282,
Washington, DC 20410; telephone
number 202—-708-1793 (this is not a toll-
free number). Persons with hearing or
speech impairments may access this
number through TTY by calling the toll-
free Federal Information Relay Service
at 800-877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

On January 18, 2011, President
Obama issued Executive Order 13563,
“Improving Regulation and Regulatory
Review.”* The Executive Order requires
Federal agencies to seek more
affordable, less intrusive ways to
achieve policy goals and give careful
consideration to the benefits and costs
of those regulations. The Executive
Order recognizes that these principles
should not only guide the Federal
government’s approach to new
regulations, but to existing ones as well.
To that end, agencies are required to
review existing significant regulations to
determine if they are outmoded,

1The Executive Order was subsequently
published in the Federal Register on January 21,
2011, at 76 FR 3821.

ineffective, insufficient or excessively
burdensome. Executive Order 13563
also required that, by May 18, 2011,
each agency develop and submit to the
Office of Management and Budget’s
Office of Information and Regulatory
Affairs a preliminary plan for
periodically reviewing existing
significant regulations to determine
whether they should be modified,
streamlined, expanded, or repealed so
as to make the agency’s regulatory
program more effective or less
burdensome in achieving regulatory
objectives.

On March 2, 2011, at 76 FR 11395,
HUD published a notice in the Federal
Register inviting public comments, with
a comment deadline of May 2, 2011, to
assist in the development of the plan
required by the Executive Order and in
identifying specific current regulations
that should be the subject of HUD
review. HUD received 42 public
comments from nonprofit advocacy
groups, private industry groups, housing
authorities, and private individuals,
amounting to more than 300 specific
suggestions.

The preliminary regulatory review
plans of the Federal agencies have been
posted on the White House Web site at:
http://www .slideshare.net/whitehouse/
hud-combined. The appendix to HUD’s
plan identifies the initial set of HUD
regulatory actions being taken in
response to Executive Order 13563.
HUD carefully considered the comments
received in response to the March 2,
2011, notice in development of its
preliminary plan.

Through this notice, HUD solicits
public comment on the Department’s
preliminary plan and list of candidate
rules. All comments will be considered
in the development of HUD’s final plan.

Dated: May 26, 2011.
Camille E. Acevedo,

Associate General Counsel for Legislation and
Regulations.

[FR Doc. 2011-13597 Filed 6-1-11; 8:45 am]
BILLING CODE 4210-67-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-AM37

Prevailing Rate Systems; Redefinition
of the Northern Mississippi and
Memphis, TN, Appropriated Fund
Federal Wage System Wage Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The U.S. Office of Personnel
Management is issuing a proposed rule
that would redefine the geographic
boundaries of the Northern Mississippi
and Memphis, Tennessee, appropriated
fund Federal Wage System (FWS) wage
areas. The proposed rule would redefine
Panola County, MS, from the Northern
Mississippi wage area to the Memphis
wage area. This change is based on a
consensus recommendation of the
Federal Prevailing Rate Advisory
Committee (FPRAC) to best match the
county proposed for redefinition to a
nearby FWS survey area. FPRAC did not
recommend other changes for the
Northern Mississippi and Memphis
FWS wage areas at this time.

DATES: We must receive comments on or
before July 5, 2011.

ADDRESSES: Send or deliver comments
to Jerome D. Mikowicz, Deputy
Associate Director for Pay and Leave,
Employee Services, U.S. Office of
Personnel Management, Room 7H31,
1900 E Street, NW., Washington, DC
20415-8200; e-mail pay-leave-
policy@opm.gov; or FAX: (202) 606—
4264.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838;
e-mail pay-leave-policy@opm.gov; or
FAX: (202) 606—4264.

SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management (OPM)
is issuing a proposed rule to redefine
the Northern Mississippi and Memphis,
TN, appropriated fund Federal Wage
System (FWS) wage areas. This
proposed rule would redefine Panola
County, MS, from the Northern
Mississippi wage area to the Memphis
wage area.

OPM considers the following
regulatory criteria under 5 CFR 532.211
when defining FWS wage area
boundaries:

(i) Distance, transportation facilities,
and geographic features;

(ii) Commuting patterns; and

(iii) Similarities in overall population,
employment, and the kinds and sizes of
private industrial establishments.

Panola County is currently defined to
the Northern Mississippi area of
application in appendix C to subpart B
of part 532. Based on our analysis of the
regulatory criteria for defining
appropriated fund FWS wage areas, we
find that Panola County would now be
more appropriately defined as part of
the Memphis area of application.
Distance and commuting patterns
criteria for Panola County clearly favor
the Memphis wage area. Transportation
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facilities and geographic features criteria
favor the Memphis wage area because
Interstate Highway 55 provides direct
access from Panola County to the
Memphis survey area while access to
the major cities in the Northern
Mississippi survey area (Columbus,
Greenwood, and Tupelo) is mainly by
secondary and multilane divided
highways. Similarities in overall
population, total private sector
employment, and kinds and sizes of
private industrial establishments favor
the Northern Mississippi wage area.
Based on this analysis, we recommend
that Panola County be redefined to the
Memphis wage area.

The Federal Prevailing Rate Advisory
Committee (FPRAC), the national labor-
management committee responsible for
advising OPM on matters concerning
the pay of FWS employees,
recommended this change by
consensus. This change would be
effective on the first day of the first
applicable pay period for FWS
employees in Panola County beginning
on or after 30 days following
publication of final regulations. FPRAC
did not recommend other changes in the
geographic definitions of the Northern
Mississippi and Memphis wage areas at
this time.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, the U.S. Office of

Personnel Management is proposing to
amend 5 CFR part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

2. Appendix C to subpart B is
amended by revising the wage area
listings for the Northern Mississippi and

Memphis, TN, wage areas to read as
follows:
* * * * *

MISSISSIPPI

* * * * *

Northern Mississippi

Survey Area

Mississippi:
Clay
Grenada
Lee
Leflore
Lowndes

Monroe
Oktibbeha

Area of Application. Survey area plus:
Mississippi:

Alcorn

Bolivar

Calhoun

Carroll

Chickasaw

Choctaw

Coahoma

Itawamba

Lafayette (Does not include the Holly
Springs National Forest portion)

Montgomery

Noxubee

Pontotoc (Does not include the Holly
Springs National Forest portion)

Prentiss

Quitman

Sunflower

Tallahatchie

Tishomingo

Union (Does not include the Holly Springs
National Forest portion)

Washington

Webster

Winston

Yalobusha

* * * * *

TENNESSEE

* * * * *

Memphis
Survey Area

Arkansas:
Crittenden
Mississippi

Mississippi:
De Soto

Tennessee:
Shelby
Tipton

Area of Application. Survey area plus:

Arkansas:
Craighead
Cross
Lee
Poinsett
St. Francis

Mississippi:
Benton
Lafayette (Holly Springs National Forest

portion only)
Marshall
Panola

Pontotoc (Holly Springs National Forest
portion only)

Tate

Tippah

Tunica

Union (Holly Springs National Forest

portion only)

Missouri:

Dunklin

Pemiscot
Tennessee:

Carroll

Chester

Crockett

Dyer

Fayette

Gibson

Hardeman

Hardin

Haywood

Lake

Lauderdale

Madison

McNairy

Obion

* * * * *

[FR Doc. 2011-13698 Filed 6-1-11; 8:45 am]
BILLING CODE 6325-39-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Chapters | and XXXV
45 CFR Chapter VIl

48 CFR Chapters 16, 17, and 21

Reducing Regulatory Burden;
Retrospective Review Under E.O.
13563

AGENCY: Office of Personnel
Management.

ACTION: Request for information.

SUMMARY: The Office of Personnel
Management has posted on its public
open government Web site a
preliminary plan for retrospective
review of its existing regulations. OPM
prepared this plan in compliance with
Executive Order 13563, Improving
Regulation and Regulatory Review,
issued January 18, 2011. The Executive
Order outlines the President’s plan to
create a 21st-century regulatory system
that is simpler and smarter and that
protects the interests of the American
people in a pragmatic and cost-effective
way.

DATES: The deadline for submitting
comments is July 1, 2011.

ADDRESSES: The public is encouraged to
submit comments through OPM’s public
Web site (http://www.opm.gov/open).
FOR FURTHER INFORMATION CONTACT:
Mauro Morales, Policy Counsel, Office
of Personnel Management, 1900 E Street
NW., Room 1342, Washington, DC
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20415. Phone (202) 606—1700 or e-mail
at Mauro.Morales@opm.gov.
SUPPLEMENTARY INFORMATION: OPM’s
plan sets forth a process for obtaining
input from the public on an annual
basis concerning the regulations that
OPM should review. The plan also
identifies the regulations that OPM
plans on examining this year.

OPM is now seeking public comment
on its plan. Any comments that are
submitted will also be viewable by the
public. OPM will review the comments
and post the final plan to its public
open government Web site.

U.S. Office of Personnel Management.
John Berry,

Director.

[FR Doc. 2011-13699 Filed 6-1-11; 8:45 am]
BILLING CODE 6325-48-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 36
[Document No. AMS-FV-07-0100]

Procedures by Which the Agricultural
Marketing Service Develops, Revises,
Suspends, or Terminates Voluntary
Official Grade Standards: United
States Standards for Grades of Frozen
Okra

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Request for comments.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) proposes to revise
the United States Standards for Grades
of Frozen Okra. The standards for frozen
okra would be changed from a “variable
score point” system to an “individual
attribute” grading system; the “dual
grade nomenclature” would be replaced
with single letter grade designation and
editorial changes would be included.
These changes would bring the
standards for frozen okra in line with
the present quality levels being
marketed today and would provide
guidance in the effective utilization of
frozen okra.

DATES: Comments must be submitted on
or before August 1, 2011.

ADDRESSES: Written comments may be
mailed to Brian E. Griffin, Inspection
and Standardization Section, Processed
Products Branch, Fruit and Vegetable
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Avenue, SW., Room
0709, South Building; STOP 0247,

Washington, DC 20250; fax: (202) 690—
1527; or Internet: http://
www.regulations.gov. The proposed
United States Standards for Grades of
Frozen Okra are available through the
address cited above. All comments
should reference the document number,
date, and page number of this issue of
the Federal Register. All comments will
be posted without change, including
any personal information provided. All
comments submitted in response to this
notice will be included in the record
and will be made available to the public
on the Internet via http://
www.regulations.gov. Comments will be
made available for public inspection at
the above address during regular
business hours or can be viewed at:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Contact Brian E. Griffin, at the address
above, or phone (202)720-5021; or fax
(202) 690-1527. Copies of the proposed
U.S. Standards for Grades of Frozen
Okra are available on the Internet at
http://www.regulations.gov.
SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946, as amended, directs and
authorizes the Secretary of Agriculture
“to develop and improve standards of
quality, condition, quantity, grade, and
packaging, and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices.”

AMS is committed to carrying out this
authority in a manner that facilitates the
marketing of agricultural commodities
and makes copies of official standards
available upon request. Those United
States Standards for Grades of Fruits
and Vegetables no longer appear in the
Code of Federal Regulations but are
maintained by USDA, AMS, Fruit and
Vegetable Programs. AMS is proposing
revisions in the U.S. Standards for
Grades of Frozen Okra using the
procedures that appear in part 36 of
Title 7 of the Code of Federal
Regulations (7 CFR part 36).

Background: AMS received a petition
from the American Frozen Food
Institute (AFFI) requesting the revision
of the standards for frozen okra. The
petitioners represent almost all of the
processors of frozen okra in the United
States. The grade standards are
presently based on the variable score
points grading system.

It is proposed that the standards be
modified to convert them to a
statistically-based individual attribute
grading system, similar to the United
States Standards for Grades of Canned
Green and Wax Beans (58 FR 4295;
January 14, 1993). The individual

attribute grading system uses sample
size and acceptable quality levels
(AQLs), as well as tolerances and
acceptance numbers (number of
allowable defects), to determine the
quality level of a lot. This change would
bring the standards in line with current
marketing practices and innovations in
processing techniques.

In addition, AMS proposes to replace
the dual grade nomenclature with single
letter designations. “U.S. Grade A”

(or “U.S. Fancy”) and “U.S. Grade B”
(or “U.S. Extra Standard”) would
become “U.S. Grade A” and “U.S. Grade
B”, respectively.

These revisions would also include
minor editorial changes. These changes
provide a uniform format consistent
with recent revisions of other U.S. grade
standards. This format has been
designed to provide industry personnel
and agricultural commodity graders
with simpler and more comprehensive
standards. Definitions of terms and
easy-to-read tables would be
incorporated to assure a better
understanding and uniform application
of the standards.

Prior to undertaking research and
other work associated with revising the
standards, AMS sought public
comments on the petition (see 64 FR
52266).

More recently, a notice requesting
additional comments on the proposed
revision to the United States Standards
for Grades of Frozen Okra was
published in the December 12, 2007,
Federal Register (72 FR 70565). At the
request of AFFI, a notice reopening and
extending the comment period was
published in the May 16, 2008, Federal
Register (73 FR 28424). A 60 day period
was provided for interested persons to
submit comments on the proposed
standards. AMS received a comment
from AFFI that requested a tolerance be
established for “Cap Ends” for both
“Whole” and “Cut” styles as follows:
Portion of “stem” extending between %s
and %2 inch beyond the cap scar equals
“poor or excessive trim”; “Stem”
extending greater than 2 inch beyond
cap scar equals “EVM”. In addition, the
petitioner requested that in Table II,
“Excessive Trim (included in
Mechanical Damage)” be better defined.

The petitioner noted that this
criterion was removed from the prior
“Small Pieces/Misshapen” category and
moved to the proposed 10 percent
“Mechanical Damage” category. For cut
style, AFFI stated that less than V4 inch
be the limit for small pieces, but AFFI
suggested that tolerances should be
based on percent by weight. In doing
this, “Small Pieces” would be taken out
of the “Mechanical Damage” category.
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Lastly, AFFI suggested that with the
criteria for “Cap Ends” above and the
tolerances given for “Tough Fiber”, the
“Inedible Stems” category was no longer
needed.

Subsequent to their submission of
comments, and upon further discussion
with AFFI through several discussion
drafts between September 2008 and
February 2011, the following changes
also were proposed. From the definition
of “Appearance”, the reference to “for
regular process” would be deleted. This
terminology does not apply to the
concept of the term, “Appearance” and
its elimination from the proposed
standards would have no impact on the
grade of the product.

Also, in the definition of the term,
Appearance, under Good Appearance,
“reasonably free” would be changed to
“practically free”, and under
“Reasonably Good Appearance,” “fairly
free” would be changed to “reasonably
free”. Under the term, “Flavor and odor,”
in the reference to “Normal flavor and
odor,” “Normal” would be changed to
“Reasonably Good”.

These changes would provide a
uniform format consistent with recent
revisions of other U.S. grade standards.
The term, “Hard, woody okra material”
would be added to the standards. These
terms and allowances currently are in
the USDA grading manual for frozen
okra effective January 1996, and as such,
the standards should be updated.

This proposed revision of the frozen
okra standard would revise the text of
the standard to provide a common
language for trade and better reflect the
current marketing of frozen okra. The
official grade of a lot of frozen okra
covered by these standards is
determined by the procedures set forth
in the “Regulations Governing
Inspection and Certification of
Processed Products Thereof, and Certain
Other Processed Food Products (§52.1
to 52.83).”

AMS is publishing this notice with a
sixty day comment period that will
provide a sufficient amount of time for
interested persons to comment on the
proposed revision to the standards.

Authority: 7 U.S.C. 1621-1627.

Dated: May 9, 2011.
Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-11718 Filed 6—-1-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Doc. No. AMS—FV-11-0018; FV11-916/917—
4 PR]

Nectarines and Fresh Peaches Grown
in California; Termination of Marketing
Order 916 and the Peach Provisions of
Marketing Order 917

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on the proposed termination of the
Federal marketing orders regulating the
handling of nectarines and fresh
peaches grown in California (orders)
and the rules and regulations issued
thereunder. This action is based upon a
decision by the Department of
Agriculture (USDA) following referenda
conducted among industry growers. As
provided under the orders, USDA
considers order termination if fewer
than two-thirds of growers participating
in regularly scheduled continuance
referenda, by number and production
volume, support continuance. In 2011
referenda, growers failed to support
continuance of the orders and their
programs in sufficient numbers and
USDA now proposes to terminate the
orders.

DATES: Comments must be received by
June 17, 2011.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov. All
comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the
Docket Clerk during regular business
hours, or can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,

California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901; Fax: (559) 487—5906; or E-mail:
Jerry.Simmons@ams.usda.gov or

Kurt. Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Order Nos. 916 and 917, both as
amended (7 CFR parts 916 and 917),
regulating the handling of nectarines
and peaches grown in California,
respectively, hereinafter referred to as
the “orders.” The orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended

(7 U.S.C. 601-674), hereinafter referred
to as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This proposal to terminate the orders
has been reviewed under Executive
Order 12988, Civil Justice Reform. This
rule is not intended to have retroactive
effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule proposes to terminate
Marketing Order 916—the nectarine
order—and the peach provisions of
Marketing Order 917—the fresh pear
and peach order—as well as the
pertinent rules and regulations issued
thereunder. USDA believes that
termination of these programs would be
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appropriate because the programs are no
longer favored by industry growers.

The orders authorize regulation of the
handling of nectarines and fresh pears
and peaches grown in California.
Sections 916.64 and 917.61 of the orders
require USDA to conduct continuance
referenda among growers of these fruits
every four years to ascertain continuing
support for the orders and their
programs. These sections further require
USDA to terminate the orders if it finds
that the provisions of the orders no
longer tend to effectuate the declared
policy of the Act. Section 608c(16)(A) of
the Act requires USDA to terminate or
suspend the operation of any order
whenever the order or any provision
thereof obstructs or does not tend to
effectuate the declared policy of the Act.
Finally, USDA is required to notify
Congress of the intended terminations
not later than 60 days before the date
the orders would be terminated.

Continuance referenda were
conducted among growers of California
nectarines and fresh pears and peaches
in January and February 2011. Fewer
than two-thirds of participating growers,
by number and production volume,
voted in favor of continuing the
nectarine and peach orders. By contrast,
more than 94 percent of pear growers
voted to continue the pear order
provisions.

Grower support for the programs was
similar in the last referenda, which were
conducted in 2003. USDA conducted
public listening sessions following the
referenda and found that the nectarine
and peach orders might continue to
benefit the industries if modifications
were made to the programs.
Subsequently, several revisions were
made to the orders and the handling
regulations over the last several years.
Continuance referendum requirements
were suspended for 2007 because the
orders had just been amended, and the
industries wanted to operate the
amended orders for a period of time
before voting again on continuance.

Nevertheless, the results of the most
recent referenda, as well as feedback
from the industries over the last few
years, suggest that the nectarine and
peach programs no longer meet industry
needs and that the benefits of such
programs no longer outweigh costs to
handlers and growers. USDA believes
that the referendum results and industry
feedback support termination of the
programs.

As stated earlier, pear growers in the
most recent referendum, as well as in
previous referenda, supported
continuance of the pear order
provisions, which have been suspended
since 1994 (59 FR 10055; March 3,

1994). USDA does not intend to
terminate the pear order provisions at
this time. The remainder of this
document pertains to the termination of
the nectarine and peach order
provisions only.

The nectarine order has been in effect
since 1958, and the peach order since
1939. Operating under the management
umbrella of the California Tree Fruit
Agreement (CTFA), the orders have
provided the California fresh tree fruit
industries with authority for grade, size,
quality, maturity, pack, and container
regulations, as well as the authority for
mandatory inspection. The orders also
authorize production research and
marketing research and development
projects, as well as the necessary
reporting, recordkeeping, and
assessment functions required for
operation.

Based on the referendum results and
other pertinent factors, USDA
suspended the orders’ handling
regulations on April 19, 2011 (76 FR
21615). The suspended handling
regulations consist of minimum quality
and inspection requirements for
nectarines and peaches marked with the
“California Well Matured” label, which
is available for use only by handlers
complying with prescribed quality and
maturity requirements under the orders.
As well, all reporting and assessment
requirements were suspended.

Originally established to maintain the
orderly marketing of California tree
fruit, the quality regulations under the
order evolved over the years to reflect
industry trends. The “California Well
Matured” label was developed to define
standards for premium quality fruit
harvested and packed at its peak to
satisfy customer demands. Working
with the Federal and Federal-State
Inspection Programs, the Nectarine
Administrative Committee and Peach
Commodity Committee (committees),
which administer the day-to-day
operations of the programs,
recommended variety-specific size and
maturity standards that were
incorporated into the regulations. These
standards helped ensure that the
industry marketed and shipped the
highest quality fruit, which in turn
supported increased returns to growers
and handlers. A “utility grade” was
defined to allow for the movement of a
certain percentage of lesser quality fruit
to markets where it could be sold
without undermining the industry’s
overall marketing goals.

Funded through assessments paid by
handlers, the committees sponsored
production research programs to
address grower needs such as pesticide
use and development of new fruit

varieties. As well, post-harvest handling
concerns, such as container and pack
configuration, were addressed through
committee-funded research. Assessment
funds were also used to fund market
research and development projects,
promoting California tree fruit in both
domestic and international markets.

In recent years, changes in the
industry led the committees to reduce
the number of programs they supported
through the orders. Because many
customers now establish their own
quality standards, the committees felt it
was no longer essential to mandate
inspection and certification of packed
fruit to marketing order standards.
During the last few years, only those
handlers wishing to use the “California
Well Matured” label were required to
obtain inspection and certification. With
the consolidation of many smaller
farms, larger companies have
undertaken their own research and
promotion programs, thus minimizing
the desirability of committee-funded
generic programs.

The industries proposed several
amendments to the orders, which were
effectuated in 2006 and 2007 (71 FR
41345; July 21, 2006). The amendments
modernized the orders to streamline
administration of the programs. The
district boundaries within the regulated
production areas were redefined, and
the committee structures and
nomination procedures were modified
to provide greater opportunities for
participation in committee activities by
industry members.

Despite USDA efforts to help refine
the programs over the past several years,
growers have continued to express their
belief that the programs no longer meet
their needs. These referendum results
demonstrate a lack of grower support
needed to carry out the objectives of the
Act. Thus, it has been determined that
the provisions of the orders no longer
tend to effectuate the declared policy of
the Act and should be terminated.

Specifically, part 916, regulating the
handling of nectarines grown in
California would be removed from the
Code of Federal Regulations. In part
917, which regulates the handling of
both pears and peaches, §§916.8,
917.22, 917.150, 917.258, 917.259,
917.442, and 917.459, which relate
solely to peaches, would be removed.
§§917.4,917.5,917.6, 917.15, 917.20,
917.24, 917.25, 917.26, 917.28, 917.29,
917.34, 917.35, 917.37, 917.100,
917.119, and 917.143 would be revised
to remove references to peaches and to
conform to removal of other sections. In
some sections of part 917, language
relating to the regulation of pears is
currently suspended. Such suspensions
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would be lifted to facilitate revision of
these sections. Finally, the remaining
provisions and administrative rules and
regulations under part 917 would be
sus%ended indefinitely.

This proposed rule is intended to
solicit input and any additional
information available from interested
parties regarding whether the nectarine
and peach order provisions should be
terminated. USDA will evaluate all
available information prior to making a
final determination on this matter.
Termination of the orders would
become effective only after a 60-day
notification to Congress, as required by
law.

Initial Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 97 California
nectarine and peach handlers subject to
regulation under the orders covering
nectarines and peaches grown in
California, and about 447 growers of
these fruits in California. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration (SBA)
(13 CFR 121.201) as those having annual
receipts of less than $7,000,000, and
small agricultural growers are defined as
those having annual receipts of less than
$750,000. A majority of these handlers
and growers may be classified as small
entities.

For the 2010 marketing season, the
committees’ staff estimated that the
average handler price received was
$10.50 per container or container
equivalent of nectarines or peaches. A
handler would have to ship at least
666,667 containers to have annual
receipts of $7,000,000. Given data on
shipments maintained by the
committees’ staff and the average
handler price received during the 2010
season, the committees’ staff estimates
that approximately 46 percent of
handlers in the industry would be
considered small entities.

For the 2010 marketing season, the
committees’ staff estimated the average
grower price received was $5.50 per
container or container equivalent for
nectarines and peaches. A grower would
have to produce at least 136,364
containers of nectarines and peaches to
have annual receipts of $750,000. Given
data maintained by the committees’ staff
and the average grower price received
during the 2010 season, the committees’
staff estimates that more than 80 percent
of the growers within the industry
would be considered small entities.

This rule proposes to terminate the
Federal marketing orders for nectarines
and peaches grown in California, and
the rules and regulations issued
thereunder. USDA believes that the
orders no longer meet the needs of
growers and handlers. The results of
recent grower referenda and experience
with the industries support order
terminations.

Sections 916.64 and 917.61 of the
orders provide that USDA shall
terminate or suspend any or all
provisions of the orders when a finding
is made that the orders do not tend to
effectuate the declared policy of the Act.
Furthermore, section 608c(16)(A) of the
Act provides that USDA shall terminate
or suspend the operation of any order
whenever the order or provision thereof
obstructs or does not tend to effectuate
the declared policy of the Act. An
additional provision requires that
Congress be notified not later than 60
days before the date the orders would be
terminated.

Although marketing order
requirements are applied to handlers,
the costs of such requirements are often
passed on to growers. Termination of
the orders, and the resulting regulatory
relaxation, would therefore be expected
to reduce costs for both handlers and
growers.

As an alternative to this rule, AMS
considered not terminating the
nectarine and peach order provisions. In
that case, the industries could have
recommended further refinements to the
orders and the handling regulations in
order to meet current marketing needs.
However, such changes made to the
programs over