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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0031]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/U.S. Coast Guard—008 Courts
Martial Case Files System of Records;
Correction

AGENCY: Privacy Office, DHS.
ACTION: Final rule; correction.

SUMMARY: The Department of Homeland
Security published in the Federal
Register of May 13, 2011 a final rule
that amended its regulations to exempt
portions of a Department of Homeland
Security/U.S. Coast Guard system of
records titled, “Department of
Homeland Security/U.S. Coast Guard—
008 Courts Martial Case Files System of
Records” from certain provisions of the
Privacy Act. Inadvertently the wrong
paragraph number was designated in the
regulatory text. This document corrects
that error.

DATES: This final rule is effective July 6,
2011.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact
Marilyn Scott-Perez (202—475-3515),
Privacy Officer, U.S. Coast Guard. For
privacy issues please contact Mary Ellen
Callahan (703-235-0780), Chief Privacy
Officer, Privacy Office, U.S. Department
of Homeland Security, Washington, DC
20528.

SUPPLEMENTARY INFORMATION: The
Department of Homeland Security
published a document in the Federal
Register of May 13, 2011, a final rule
that amended its regulations to exempt
portions of a Department of Homeland
Security/U.S. Coast Guard system of
records titled, “Department of

Homeland Security/U.S. Coast Guard
-008 Courts Martial Case Files System of
Records” from certain provisions of the
Privacy Act. Specifically, the
Department amended Appendix C to 6
CFR part 5 to exempt portions of the
Department of Homeland Security/U.S.
Coast Guard—008 Courts Martial Case
Files System of Records from one or
more provisions of the Privacy Act
because of criminal, civil, and
administrative enforcement
requirements. Inadvertently the
paragraph designator ““12”” was used in
the regulatory text instead of ““54.” This
document corrects that error.

Accordingly, 6 CFR part 5, appendix
C is corrected as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5
continues to read as follows:

Authority: Pub L. 107-296, 116 Stat. 2135;
(6 U.S.C. 101 et seq.); 5 U.S.C. 301.

Appendix C to Part 5—[Corrected]

m 2. In appendix C to part 5, the
paragraph “12” following paragraph 53
is redesignated as “54.”

Dated: June 21, 2011.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2011-16805 Filed 7-5-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket Number EERE-2011-BT-STD-
0011]

RIN 1904-AC06

Energy Conservation Program: Energy
Conservation Standards for
Residential Furnaces and Residential
Central Air Conditioners and Heat
Pumps; Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Direct final rule; correction.

SUMMARY: This document corrects the
preamble to a direct final rule (DFR)
which was published in the Federal
Register on June 27, 2011, regarding the
Energy Conservation Program: Energy

Conservation Standards for Residential
Furnaces and Residential Central Air
Conditioners and Heat Pumps. This
correction revises the DFR’s discussion
of review under the Regulatory
Flexibility Act (RFA) in section V,
“Procedural Issues and Regulatory
Review.”

DATES: Effective October 25, 2011.

FOR FURTHER INFORMATION CONTACT: MTr.
Mohammed Khan (furnaces) or Mr.
Wesley Anderson (central air
conditioners and heat pumps), U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—-7892 or (202)
586—7335. E-mail:
Mohammed.Khan@ee.doe.gov or
Wes.Anderson@ee.doe.gov.

Mr. Eric Stas or Ms. Jennifer
Tiedeman, U.S. Department of Energy,
Office of the General Counsel, GC-71,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—9507 or (202)
287-6111. E-mail: Eric.Stas@hq.doe.gov
or Jennifer. Tiedeman@hgq.doe.gov.

Correction

In direct final rule document FR
2011-14557 appearing on page 37408,
in the issue of Monday, June 27, 2011,
the following corrections should be
made:

1. On page 37540, in the third
column, the first two paragraphs under
section B, “Review Under the
Regulatory Flexibility Act,” are
corrected to read as follows:

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IRFA) for any rule that by law
must be proposed for public comment,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), U.S. Department of
Energy (DOE) published procedures and
policies on February 19, 2003, to ensure
that the potential impacts of its rules on
small entities are properly considered
during the rulemaking process. 68 FR
7990. DOE has made its procedures and
policies available on the Office of the
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General Counsel’s Web site (http://
www.gc.doe.gov).

DOE reviewed today’s direct final rule
and corresponding NOPR pursuant to
the Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. 68 FR 7990. Set forth
below is DOE’s initial regulatory
flexibility analysis for the standards
proposed in the NOPR, published
elsewhere in today’s Federal Register.
DOE will consider any comments on the
analysis or economic impacts of the rule
in determining whether to proceed with
the direct final rule. DOE will publish
its final regulatory flexibility analysis
(FRFA), including responses to any
comments received, in a separate notice
at the conclusion of the 110-day
comment period. A description of the
reasons why DOE is adopting the
standards in this rule and the objectives
of and legal basis for the rule are set
forth elsewhere in the preamble and not
repeated here.

Issued in Washington, DC, on June 29,
2011.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Office of Technology
Development, Energy Efficiency and
Renewable Energy.

[FR Doc. 2011-16884 Filed 7—-5—11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Chapter |
[Docket ID OCC—2011-0017]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter Il
RIN 3064-ZA01

List of Office of Thrift Supervision
Regulations to be Enforced by the
Office of the Comptroller of the
Currency and the Federal Deposit
Insurance Corporation Pursuant to the
Dodd-Frank Wall Street Reform and
Consumer Protection Act

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC); Federal
Deposit Insurance Corporation (FDIC).

ACTION: Joint notice.

SUMMARY: The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Act), transfers to the OCC the functions
of the Office of Thrift Supervision (OTS)
relating to Federal savings associations

and also transfers to the OCC
rulemaking authority of the OTS and the
Director of the OTS, respectively,
relating to all savings associations.
Functions of the OTS relating to State
savings associations are transferred to
the FDIC. Section 316(c) of the Act
requires the OCC and the FDIC, after
consultation with one another, to
identify those regulations of the OTS
that are continued under Section 316(b)
of the Act that the OCC, with respect to
Federal savings associations, and the
FDIC, with respect to State savings
associations, will enforce, and to
publish a list of those regulations in the
Federal Register. This joint notice sets
out the required lists of both the OCC
and the FDIC.

FOR FURTHER INFORMATION CONTACT:
OCC: Andra Shuster, Senior Counsel,
Heidi Thomas, Special Counsel, or Mary
Gottlieb, Regulatory Specialist,
Legislative and Regulatory Activities
Division, (202) 874-5090, Office of the
Comptroller of the Currency, 250 E
Street, SW., Washington, DC 20219.

FDIC: Ann Johnson Taylor, Counsel,
(202) 898-3573; Rodney D. Ray,
Counsel, (202) 898—-3556; or Martin P.
Thompson, Senior Review Examiner,
(202) 898-6767, Federal Deposit
Insurance Corporation, 550 17 St. NW.,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION: The Act,
signed into law on July 21, 2010,?
transfers all functions of the OTS and
the Director as well as all of the powers,
authorities, rights, and duties vested in
the OTS and the Director of the OTS
relating to the transferred functions to
the OCC, FDIC and the Board of
Governors of the Federal Reserve
System (the Board). All functions,
powers, authorities, rights, and duties
relating to Federal savings associations
are transferred to the OCC and the
Comptroller of the Currency; all
functions, powers, authorities, rights,
and duties relating to State savings
associations are transferred to the FDIC;
and all functions, powers, authorities,
rights, and duties relating to the
supervision of savings and loan holding
companies (SLHCs) and any
subsidiaries of such SLHCs other than
depository institutions are transferred to
the Board. The Act transfers rulemaking
authority of the OTS and the Director of
the OTS relating to savings associations
to the OCC and the Comptroller of the
Currency, and transfers rulemaking
authority of the OTS and the Director of
the OTS relating to SLHCs to the

1Public Law 111-203, 124 Stat. 1376 (July 21,

2010).

Board.2 The transfer of OTS functions
will take place on July 21, 2011. The Act
abolishes the OTS 90 days after the
transfer date.

Section 316(b) of the Act provides for
the continuation of OTS regulations and
enforcement of such regulations that
have been issued in performance of the
functions transferred by Title III of the
Act. Section 316(c) of the Act requires
the OCC and FDIC, after consultation
with each other, to identify those
regulations of the OTS that are
continued under Section 316(b) of the
Act that will be enforced by each agency
and publish a list of those regulations in
the Federal Register.3 This list must be
published no later than the transfer
date.

This joint notice sets out both the
OCC'’s and the FDIC’s lists of OTS
regulations that each agency will
enforce beginning on the transfer date:
The OCC, with respect to Federal
savings associations; and the FDIC, with
respect to State savings associations.*
This joint notice is not intended to have
any substantive effect on the regulations
at issue; rather it provides a reference
for Federal savings associations that will
be regulated and supervised by the OCC
beginning on the transfer date and for
State savings associations that will be
regulated and supervised by the FDIC
beginning on the transfer date.?
Separately, the OCC also plans to issue
an interim final rule with a request for
comment, effective on the transfer date,
that republishes those OTS regulations
the OCC will enforce as of the transfer
date. These regulations will be added to
Chapter I of Title 12 of the Code of
Federal Regulations and renumbered
accordingly as OCC rules, with
nomenclature and other technical
amendments to reflect OCC supervision.
The OCC will consider more
comprehensive substantive amendments
to former OTS regulations, as

2 Section 312(c) of the Act designated the FDIC as
the “appropriate Federal banking agency” for State
savings associations. Under those statutes (and
others using similar terminology) for which the
“appropriate Federal banking agency” is authorized
to issue regulations, the FDIC will issue regulations
for State savings associations.

3 Separately, the Act requires the Board to
identify the OTS regulations continued under
Section 316(b) that the Board will enforce after the
transfer date and to publish a list in the Federal
Register.

4 As set out in the tables below, certain provisions
have been excluded because they relate to the
supervision of SLHCs, which will be supervised by
the Board, or are superseded by the Act.

5 Further, publication of this list should not be
construed to restrict the OCC or the FDIC from
enforcing violations of OTS regulations by Federal
savings associations or State savings associations,
respectively, that occurred prior to the transfer date.


http://www.gc.doe.gov
http://www.gc.doe.gov

Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

39247

appropriate, with the opportunity for
public comment, after the transfer date.6
On June 14, 2011, the FDIC’s Board of
Directors approved an interim rule with
request for comment to revise a number
of existing FDIC administrative and
procedural rules to reflect the FDIC’s
supervision of State savings associations
and to make other clarifying
amendments to those rules.” This

interim rule, which was published in
the Federal Register on June 21, 2011,
will be effective on the transfer date.
The FDIC plans to issue a second

interim rule with a request for comment,
also effective on the transfer date, which

will republish certain OTS rules for
which the FDIC has rulemaking
authority. These regulations will be
renumbered and added to Chapter III of

Title 12 of the Code of Federal
Regulations with nomenclature and
other technical amendments. After the
transfer date, and with the opportunity
for public comment, the FDIC will
consider incorporating these rules into
its existing rules, amending them in a
more substantive manner, or rescinding
them, as appropriate.

OTS REGULATIONS THAT WILL BE ENFORCED BY THE OCC—TITLE 12

Part or section

Chapter V—Office of Thrift Supervision, Department of the Treasury

Part 508
Part 509 (except 509.100(b) and Subparts C
and D).
Part 512
Part 516 ...
Part 528 ...
Part 533 ...
Part 536 ...
Part 541 ...
Part 543 ...
Part 544
Part 545 (except 545.2) ...
Part 546
Part 550 (except 550.10(b))
Part 551
Part 552
Part 555 (except 555.310(b))
Part 557 (except 557.11, 12 and 13)
Part 559
Part 5608 (except 560.2) .
Part 561
Part 562 (except 562.4(b)(2))
Part 563° (except 563.171, and 563.172(b)(2))
Part 563b

Part 570

Part 572

Part 57311

Part 574 (except provisions only applicable to
SLHCs).

Part 590

Part 591

Application Processing Procedure.
Nondiscrimination Requirements.

Consumer Protection in Sales of Insurance.

Federal Savings Associations—Operations.

Fiduciary Powers of Savings Associations.
Recordkeeping for Securities Transactions.

Electronic Operations.
Deposits.

Subordinate Organizations.
Lending and Investment.

Regulatory Reporting Standards.
Savings Associations—Operations.
Conversions from Mutual to Stock Form.
Accounting Requirements.
Securities of Savings Associations.
Community Reinvestment.
Management Official Interlocks.
Securities Offerings.

Appraisals.

Prompt Corrective Action.

Capital.

Security Procedures.

Proxies.

Fair Credit Reporting.
Privacy of Consumer Information.

Preemption of State Usury Laws.
Preemption of Due-on-Sale Laws.

Loans in Areas Having Special Flood Hazards.

Acquisition of Control of Savings Associations.

Removals, Suspensions and Prohibitions where a Crime is Charged.
Rules of Practice and Procedure in Adjudicatory Proceedings.

Rules for Investigative Proceedings and Formal Examination Proceedings.
Disclosure and Reporting of CRA-related Agreements.

Definitions for Federal Savings Association Regulations.

Federal Mutual Savings Associations—Incorporation, Organization and Conversion.
Federal Mutual Savings Associations—Charter and Bylaws.

Federal Mutual Savings Associations—Merger, Dissolution, Reorganization, and Conversion.

Federal Stock Associations—Incorporation, Organization, and Conversion.

Definitions for Regulations Affecting All Savings Associations.

Safety and Soundness Guidelines Establishing Standards for Safety and Soundness.

6 The OCC also has issued a notice of proposed
rulemaking to revise a number of OCC regulations
to reflect the OCC’s supervision of Federal savings
associations and other changes necessitated by the
Act. 76 FR 30557 (May 26, 2011).

776 FR 35963 (June 21, 2011).

8 Pursuant to section 1025 of the Act, with respect
to subpart G, the OCC will enforce this rule for
Federal savings associations with assets of $10
billion or less. The Consumer Financial Protection
Bureau will enforce subpart C of this rule for
institutions with assets of more than $10 billion.

9Pursuant to section 1025 of the Act, with respect
to subpart D, the OCC will enforce this rule for
Federal savings associations with assets of $10
billion or less. The Consumer Financial Protection
Bureau will enforce subpart D of this rule for
institutions with assets of more than $10 billion.

10 With respect to § 571.83 and subpart J, the OCC

will enforce this rule for all Federal savings
associations. Pursuant to section 1025 of the Act,
with respect to the remaining provisions of part
571, the OCC will enforce this rule for Federal
savings associations with assets of $10 billion or
less and the Consumer Financial Protection Bureau
will enforce this rule for institutions with assets of
more than $10 billion.

11 Pursuant to section 1025 of the Act, the OCC
will enforce this rule for Federal savings
associations with assets of $10 billion or less. The
Consumer Financial Protection Bureau will enforce
this rule for institutions with assets of more than
$10 billion.

12 Pursuant to section 1025 of the Dodd-Frank
Act, the FDIC will enforce subpart D of this rule for
State savings associations with assets of $10 billion
or less. The Consumer Financial Protection Bureau

will enforce this rule for institutions with assets of
more than $10 billion.

13 With respect to § 571.83 and subpart J, the FDIC
will enforce this rule for all State savings
associations. Pursuant to section 1025 of the Dodd-
Frank Act, with respect to the remaining provisions
of part 571, the FDIC will enforce this rule for State
savings associations with assets of $10 billion or
less, and the Consumer Financial Protection Bureau
will enforce this rule for institutions with assets of
more than $10 billion.

14 Pursuant to section 1025 of the Dodd-Frank
Act, the FDIC will enforce this rule for State savings
associations with assets of $10 billion or less. The
Consumer Financial Protection Bureau will enforce
this rule for institutions with assets of more than
$10 billion.
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OTS REGULATIONS THAT WILL BE ENFORCED BY THE FDIC—TITLE 12

Part or section

Chapter V—Office of Thrift Supervision, Department of the Treasury

Part 507 (except 507.3(b))
Part 508 ......ocoveeerinerereeee s
Part 509 (except 509.1(e)(3), 509.100(b),
509.103(b)(2), and Subparts C and D).
Part 512
Part 513
Part 516 (except 516.45(a)(3), and 516.290(b))
Part 528
Part 533 (except 533.1(b)(2) and 533.10)
Part 536
Part 550 (only 550.10(b))
Part 551
Part 555 (only Subpart B, except 555.310(b)) ...
Part 557 (only Subpart C)
Part 558
Part 559 (only Subpart B)
Part 560 (only 560.1, 560.3 and Subpart B)
Part 561 (except 561.18(b) and 561.34)
Part 562 (except 562.4(b)(2))
Part 56312 (except 563.161 as to service cor-
porations,  563.172(b)(1),  563.180(d)(4),

563.555 (definition of “Troubled condition”

Part 563e

Part 567
Part 568 ...

Part 569 ...
Part 570
Part 57113 (except 571.30(a)(1)(iii), (iv), and (v))
Part 572
Part 573 14
Part 574 (except
SLHCs).
Part 590
Part 591

provisions applicable to

Restrictions on Post-Employment Activities of Senior Examiners.
Removals, Suspensions and Prohibitions where a Crime is Charged.

Rules of Practice and Procedure in Adjudicatory Proceedings.

Practice Before the Office.
Application Processing Procedure.
Nondiscrimination Requirements.

Rules for Investigative Proceedings and Formal Examination Proceedings.

Disclosure and Reporting of CRA-related Agreements.

Consumer Protection in Sales of Insurance.
Fiduciary Powers of Savings Associations.
Recordkeeping for Securities Transactions.
Electronic Operations.

Deposits.

Possession by Conservators and Receivers for Federal and State Savings Associations.

Subordinate Organizations.
Lending and Investment.

Regulatory Reporting Standards.
Savings Associations—Operations.

Conversions from Mutual to Stock Form.
Accounting Requirements.
Securities of Savings Associations.
Community Reinvestment.
Management Official Interlocks.
Securities Offerings.

Appraisals.

Prompt Corrective Action.

Capital.

Security Procedures.

Proxies.

Fair Credit Reporting.
Privacy of Consumer Information.

Preemption of State Usury Laws.
Preemption of Due-on-Sale Laws.

Loans in Areas Having Special Flood Hazards.

Acquisition of Control of Savings Associations.

Definitions for Regulations Affecting All Savings Associations.

Safety and Soundness Guidelines Establishing Standards for Safety and Soundness.

Dated: June 15, 2011.

John Walsh,

Acting Comptroller of the Currency.
By order of the Board of Directors.

Dated at Washington, DC, this 14th day of
June, 2011.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2011-16875 Filed 7-5—11; 8:45 am]
BILLING CODE 4810-33-P; 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1197; Directorate
Identifier 2010-NM-044-AD; Amendment
39-16736; AD 2011-14-01]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4-600, B4-600R, and F4-600R
Series Airplanes, and Model C4-605R
Variant F Airplanes (Collectively Called
A300-600 Series Airplanes); and Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the

products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An operator of an A300-600 aeroplane
reported finding a cracked pylon fuel drain
pipe on engine #1. * * *

* * * The pipe drains the double wall of
the wing-to-pylon junction in the event of
fuel leakage.

After investigation, it was concluded that
the damage of the pylon fuel drain pipe had
been caused by chafing of the pipe against
over-length screws that had been installed in
accordance with the Illustrated Parts
Catalogue (IPC) during a maintenance phase
of the Lower Aft Pylon Fairing (LAPF).

This condition, if not detected and
corrected, could, in combination with fuel
leakage in the pylon, lead to an accumulation
of fuel in the lowest point of the LAPF. As
high temperatures are present within the



Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

39249

LAPF, and without ventilation, this could
result in fuel (vapour) ignition and
consequent fire.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 10, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 10, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 10, 2010 (75 FR
76926). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCATI states:

An operator of an A300—600 aeroplane
reported finding a cracked pylon fuel drain
pipe on engine #1.The pipe, Part Number
(P/N) A71715020, had separated and the end
was found 5.5 inches from the pylon aft
bulkhead. A similar case was also reported
on an A300F4-608ST aeroplane.

The affected pylon fuel drain pipe runs
from the top of the pylon primary structure
to the aft part of the pylon rear secondary
structure and is partly attached under the
pylon lower spar. The pipe drains the double
wall of the wing-to-pylon junction in the
event of fuel leakage.

After investigation, it was concluded that
the damage of the pylon fuel drain pipe had
been caused by chafing of the pipe against
over-length screws that had been installed in
accordance with the Illustrated Parts
Catalogue (IPC) during a maintenance phase
of the Lower Aft Pylon Fairing (LAPF).

This condition, if not detected and
corrected, could, in combination with fuel
leakage in the pylon, lead to an accumulation
of fuel in the lowest point of the LAPF. As
high temperatures are present within the
LAPF, and without ventilation, this could
result in fuel (vapour) ignition and
consequent fire.

To address and correct this unsafe
condition, EASA * * * required an

inspection [for missing pipes, or distortions
or holes] of the pylon fuel drain pipe and the
attachment screws and, depending on
findings, the necessary corrective actions. In
case over-length screws are found to be
installed, depending on location and
aeroplane configuration, these must be
replaced.

* * * * *

Required actions also include visually
inspecting to determine the length and
part number of the drain pipe
attachment screws on the LAPF on the
left- and right-hand pylons. Corrective
actions include replacing or repairing
the pipe, or replacing screws with
incorrect part numbers with new
screws. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Extend the Compliance
Time

UPS requested that we extend the
compliance time from 30 days to 30
months after the effective date of the
AD. Per the commenter, the NPRM
stated that the over-length screws
installed on the affected aircraft were
installed in accordance with the
illustrated parts catalog (IPC), and that
the correct attachment screws are
clearly identified in the UPS A300-600
IPG, so there is a minimal probability of
installing an over-length screw. The
commenter stated that the compliance
time of 30 days is too restrictive and
believes that extending the threshold to
30 months for those operators whose
IPC does not list an over-length fastener
would provide an equivalent level of
safety and better fit within an operator’s
routine maintenance program and
eliminate any undue burden associated
with a restrictive timetable.

We do not agree to extend the
compliance time. The FAA received
information confirming that over-length
screws could have been introduced in
production due to some erroneous
drawings. Further, before 2007, not all
IPCs were correct. Some of the IPCs for
aircraft fitted with Pratt & Whitney
engines were corrected in 2007. All IPCs
were checked in 2010, and remaining
erroneous IPCs were corrected.
Although UPS may have the correct IPC,
since some over-length screws could
have been installed during production,
a fleet inspection is needed to address
the identified unsafe condition.
However, under the provisions of
paragraph (k) of this AD, we will
consider requests for approval of an

extension of the compliance time if
sufficient data are submitted to
substantiate that the new compliance
time would provide an acceptable level
of safety. We have not changed the AD
in this regard.

Request To Use Thicker Washer as
Advised in Service Information Letter

UPS requested FAA concurrence that
using an alternative washer, P/N
NSA5149-3, as recommended by Airbus
in Service Information Letter 54—-035,
Revision 01, dated July 9, 2010, will not
have an impact on the AD. This washer
would be used in lieu of P/N NSA5149—
4 under the head of the attachment
screws, to prevent cracking of the LAPF.

We partially agree with the
commenter’s request. The alternative
washer is a recommended improvement,
but not a modification addressing an
unsafe condition/airworthiness issue.
As the Service Information Letter
mentions, both washers are fully
interchangeable; the last IPC update
(2010) also reflects this
interchangeability. Therefore, we
confirm that use of either washer is
adequate. In this regard, and to avoid
the need for an alternative method of
compliance (AMOQC) on this issue in the
future, we have added the washer
having P/N NSA5149-3 to paragraphs
(g)(1) and (g)(2) of this AD.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
168 products of U.S. registry. We also
estimate that it will take about 4 work-
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hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $57,120, or $340 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone

(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-14-01 Airbus: Amendment 39-16736.
Docket No. FAA-2010-1197; Directorate
Identifier 2010-NM—-044—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 10, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A300
B4-601, B4-603, B4-620, and B4-622
airplanes; Model A300 B4-605R and B4—
622R airplanes; Model A300 F4-605R and
F4-622R airplanes; Model A300 C4-605R
Variant F airplanes; and Model A310-203,
—204,-221,-222,-304, -322, =324, and —325
airplanes; certificated in any category; all
serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 54: Nacelles/pylons.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An operator of an A300-600 aeroplane
reported finding a cracked pylon fuel drain
pipe on engine #1. * * *

* * * The pipe drains the double wall of
the wing-to-pylon junction in the event of
fuel leakage.

After investigation, it was concluded that
the damage of the pylon fuel drain pipe had
been caused by chafing of the pipe against
over-length screws that had been installed in
accordance with the Illustrated Parts
Catalogue (IPC) during a maintenance phase
of the Lower Aft Pylon Fairing (LAPF).

This condition, if not detected and
corrected, could, in combination with fuel
leakage in the pylon, lead to an accumulation
of fuel in the lowest point of the LAPF. As
high temperatures are present within the
LAPF, and without ventilation, this could

result in fuel (vapour) ignition and
consequent fire.
* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Actions

(g) Within 30 days after the effective date
of this AD, do a general visual inspection for
missing pipes, or distortions or holes, of the
fuel drain pipes of the LAPF, and if no
missing pipes, distortions, and holes are
found, do a general visual inspection to
determine the length and part number of the
drain pipe attachment screws on the LAPF
on the left-hand and right-hand pylons, in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A300-54A6039, Revision 01, dated
March 11, 2010 (for Model A300-600 series
airplanes); or A310-54A2040, Revision 02,
dated June 10, 2010 (for Model A310 series
airplanes).

(1) If missing pipes, distortions, or holes of
the fuel drain pipes are detected during any
inspection required by paragraph (g) of this
AD, before further flight, replace the drain
pipe, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-54A6039,
Revision 01, dated March 11, 2010 (for Model
A300-600 series airplanes); or A310-
54A2040, Revision 02, dated June 10, 2010
(for Model A310 series airplanes); or contact
Airbus for repair instructions and do the
repair; except where the applicable service
bulletin specifies using washers having part
number (P/N) NSA5149—4, washers having
P/N NSA5149-3 may alternatively be used.

(2) If screw length is outside the
measurement specified in the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-54A6039,
Revision 01, dated March 11, 2010 (for Model
A300-600 series airplanes); or A310—
54A 2040, Revision 02, dated June 10, 2010
(for Model A310 series airplanes); or screws
having incorrect part numbers are found
during any inspection required by paragraph
(g) of this AD, before further flight, replace
the screws with screws having P/N
NAS1102E3-10, NAS1102E3-12, or
NAS560HK3-2, as applicable to location and
airplane (engine) configuration, in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A300-54A6039, Revision 01, dated
March 11, 2010 (for Model A300-600 series
airplanes); or A310-54A2040, Revision 02,
dated June 10, 2010 (for Model A310 series
airplanes); except where the applicable
service bulletin specifies using washers
having P/N NSA5149—4, washers having P/N
NSA5149-3 may alternatively be used.

(h) As of the effective date of this AD, do
not install screws on the LAPF, other than
screws having P/N NAS1102E3-10,
NAS1102E3-12, or NAS560HK3-2, as
applicable to location and airplane (engine)
configuration, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-54A6039,
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Revision 01, dated March 11, 2010 (for Model
A300-600 series airplanes); or A310—
54A2040, Revision 02, dated June 10, 2010
(for Model A310 series airplanes).

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(i) Actions accomplished before the
effective date of this AD in accordance with

TABLE 1—CREDIT SERVICE BULLETINS

the service bulletins identified in table 1 of
this AD are considered acceptable for
compliance with the corresponding actions
specified in this AD.

For model— Airbus Mandatory Service Bulletin— Revision— Dated—
A300-600 series airplanes ..........cccccocevvriennnne A300-54AB039 .....coocvviiiiiiee e Original .......cccuee.e. January 19, 2010.
A310 series airplanes A310-54A2040 .. .... | Original ... January 19, 2010.
A310 series airplanes AB10-54A2040 .....c.ovvreieeeeeeeeeeee e 01 s March 11, 2010.

No Reporting

(j) Although Airbus Mandatory Service
Bulletins A300-54A6039, Revision 01, dated
March 11, 2010; and A310-54A2040,
Revision 02, dated June 10, 2010; specify to
submit certain information to the
manufacturer, this AD does not include that
requirement.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:
Although the MCAI or service information
tells you to submit information to the
manufacturer, paragraph (j) of this AD does
not require that information.

Other FAA AD Provisions

(k) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2125; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(1) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010-0085,
dated May 3, 2010; Airbus Mandatory
Service Bulletin A300-54A6039, Revision 01,
dated March 11, 2010; and Airbus Mandatory

Service Bulletin A310-54A2040, Revision 02,
dated June 10, 2010; for related information.

Material Incorporated by Reference

(m) You must use Airbus Mandatory
Service Bulletin A300-54A6039, Revision 01,
excluding Appendix 01 and including
Appendices 02 and 03, dated March 11,
2010; or Airbus Mandatory Service Bulletin
A310-54A2040, Revision 02, excluding
Appendix 01 and including Appendices 02
and 03, dated June 10, 2010; as applicable;
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; e-mail: account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 16,
2011.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2011-15991 Filed 7-5-11; 8:45 am)]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1203; Directorate
Identifier 2010-NM-168-AD; Amendment
39-16738; AD 2011-14-03]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model DC—9-81 (MD-81),
DC-9-82 (MD-82), DC-9-83 (MD-83),
DC-9-87 (MD-87), and MID-88
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
repetitive inspections for cracking of the
left and right upper center skin panels
of the horizontal stabilizer, and
corrective action if necessary. This AD
was prompted by a report of a crack
found in the upper center skin panel at
the aft inboard corner of a right
horizontal stabilizer. We are issuing this
AD to detect and correct cracks in the
horizontal stabilizer upper center skin
panel. Uncorrected cracks might
ultimately lead to the loss of overall
structural integrity of the horizontal
stabilizer.

DATES: This AD is effective August 10,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 10, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
phone: 206-544-5000, extension 2; fax:
206-766—5683; e-mail:
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
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service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM—-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; phone: 562—
627-5233; fax: 562—-627-5210; e-mail:
Roger.Durbin@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
December 23, 2010 (75 FR 80744). That
NPRM proposed to require repetitive
eddy current inspections—either
(Option 1) two high frequency eddy
current (ETHF) scans and one low
frequency eddy current (ETLF) scan; or
(Option 2) three ETHF scans—to detect
cracking of the right and left upper
center skin panels of the horizontal
stabilizer, and replacing any cracked
horizontal stabilizer upper center skin
panel with a serviceable panel.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Clarify the Term
‘“Serviceable”

Several commenters requested
clarification of the term “serviceable.”

American Airlines stated that the term
“serviceable” applies to used and new
aircraft parts. American commented that

if a used skin plank that has been
determined to be serviceable has been
installed, then the part has accumulated
fatigue damage and should be inspected
using the repetitive method and the
interval used prior to installation.

Aeropostal Hangars stated that the
word “‘serviceable” can be associated
with “removed in serviceable
condition” from another aircraft. The
commenter stated that although the
manufacturing tolerances of fastener
holes allow the installation of a
removed panel from one aircraft to
another, it is not always possible
considering oversized fasteners, etc. We
infer that this commenter wants us to
change paragraph (g)(2) of the NPRM to
require replacement with a new, rather
than serviceable, skin panel assembly.

We agree to change paragraph (g)(2) in
this final rule to require replacement
with a new skin panel because it is not
generally possible to install a used skin
panel assembly due to the difficulty in
matching drill holes and because the AD
does not include a provision for
identifying and tracking the
accumulated time on the used part. We
revised paragraph (g)(2) of this AD
accordingly.

Request To Provide Options for
Temporary Repairs

Several commenters requested
additional options for temporary repairs
of certain crack configurations rather
than replacement of skin panel
assemblies before further flight.

American Airlines stated that it has
accomplished temporary cracking
repairs on 21 airplanes based on the
manufacturer’s instructions and have
not had any crack propagation from the
repaired parts. American stated that
doing a temporary repair results in the
operation of a safe airplane, which can
then be scheduled for permanent repair
at a time that causes the least disruption
for the airline and the flying public.
This commenter requested that we
allow temporary repairs to a cracked
skin panel assembly.

Delta Airlines presumed that skin
panel cracks likely were caused by
contributions from errors in removing or
installing the skin panels because of the
way the skin panels overlap. Some of
Delta’s cracked production skin panels
were not adequately shimmed where
cracks occurred. This commenter cited
evidence that trim-out skin panel
repairs would provide some reduction
in stress concentration and allow skin
panels to remain in service until a
planned opportunity to change the
panels occurs, which would reduce
airplane out-of-service time. Delta stated
that trim-out repairs should be allowed

on skin panels and that the airplane
should be allowed to stay in service
until at least the next heavy
maintenance visit.

Aeropostal Hangars stated that the
finding of a crack in an in-service
revenue aircraft that is not allowed
temporary repairs could lead to a non-
scheduled down time for the affected
aircraft. We infer that this commenter
wants us to allow temporary repairs.

We disagree. We have determined that
it will be difficult to evaluate the effect
of all temporary repairs on safety,
particularly since other temporary
repairs allowed on the aft horizontal
skin panel by AD 2007-10-04,
Amendment 39-15045 (72 FR 25960,
May 8, 2007), might already be present.
We stated in the NPRM that a crack in
the upper center skin panel might
transfer the load to the upper aft skin
panel, which might result in the upper
aft skin panel cracking before reaching
the existing inspection interval.
Additionally, Aeropostal Hangars
provided no data or information that
would show that temporary repairs
would provide an adequate level of
safety.

In this case, we have determined that
the alternative method of compliance
(AMOC) process is more appropriate for
temporary repair approval. Under the
provisions of paragraph (h) of this AD,
we will consider requests for approval
of an AMOC if sufficient data are
submitted to substantiate that temporary
repairs would provide an acceptable
level of safety. Early field data indicate
that substantially fewer center panel
cracks than aft panel cracks will be
detected; therefore, the AMOC process
should not represent a substantial
burden to operators. We have not
changed this AD in this regard.

Request To Replace Horizontal
Stabilizer

Several commenters requested the
option of replacing the whole horizontal
stabilizer instead of replacing a cracked
center skin panel because replacing the
stabilizer would require only a few days
of airplane out-of-service time instead of
several weeks.

We disagree. Horizontal stabilizer
assemblies do not meet the criteria for
serialized, rotable life-limited parts.
Further, additional tracking information
that is specific to a maintenance facility
might be needed to ensure that
inspections are occurring at the required
times for swapped parts. However,
under the provisions of paragraph (h) of
this AD, we will consider requests for
approval of an AMOC if sufficient data
are submitted to substantiate that
replacing the whole horizontal stabilizer
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instead of replacing a cracked center
skin panel would provide an acceptable
level of safety. We have not changed
this AD in this regard.

Request To Use Later Revisions of the
Service Bulletin

American Airlines requested that this
proposed AD allow the use of later
revisions of the service bulletin.
American stated that allowing later
versions would eliminate the need for
AMOC approval for future service
bulletin revisions.

We disagree. We cannot use the
phrase, “or later FAA-approved

revisions,” in an AD when referring to
the service document because doing so
violates Office of the Federal Register
(OFR) policies for approval of materials
“incorporated by reference.” However,
affected operators may request approval
to use a later revision as an AMOC with
this AD under the provisions of
paragraph (h) of this AD. We have not
changed this AD in this regard.

Explanation of Change to Applicability

We have revised the applicability of
this AD to identify The Boeing
Company as the type certificate holder
for the affected models.

ESTIMATED COSTS

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD will affect
668 airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection ...............
per inspection cycle.

4 work-hours x $85 per hour = $340 $0

$340 per inspection cycle ....

$227,120 per inspection cycle.

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs.

. Cost per

Action Labor cost Parts cost product
Group 1: Skin panel replacement ...... 648 work-hours x $85 per hour = $55,080 .......cccceeereriernrerierinese e $36,405 $91,485
Group 2: Skin panel replacement ...... 648 work-hours x $85 per hour = $55,080 ........ccccecererererenieineneseseseeene 54,071 109,151

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-14-03 The Boeing Company:
Amendment 39-16738; Docket No.
FAA—-2010-1203; Directorate Identifier
2010-NM-168-AD.

Effective Date
(a) This AD is effective August 10, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all The Boeing
Company Model DC-9-81 (MD-81), DC-9—
82 (MD-82), DC-9-83 (MD-83), DC-9-87
(MD-87) and MD-88 airplanes, certificated
in any category.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 55: Stabilizers.
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Unsafe Condition

(e) This AD was prompted by a report of
a crack found in the upper center skin panel
at the aft inboard corner of a right horizontal
stabilizer. We are issuing this AD to detect
and correct cracks in the horizontal stabilizer
upper center skin panel. Uncorrected cracks
might ultimately lead to the loss of overall
structural integrity of the horizontal
stabilizer.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Inspections

(g) Before the accumulation of 20,000 total
flight cycles, or within 4,379 flight cycles
after the effective date of this AD, whichever
occurs later, do eddy current inspections to
detect cracking of the left and right upper
center skin panels of the horizontal stabilizer,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD80-55A068, dated July 16, 2010.

(1) If no crack is found during any
inspection required by paragraph (g) of this
AD, repeat the applicable inspections
thereafter at the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin MD80-55A068, dated
July 16, 2010.

(2) If any crack is found during any
inspection required by paragraph (g) of this
AD, before further flight, replace the skin
panel with a new skin panel, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD80-55A068,
dated July 16, 2010. Within 20,000 flight
cycles after the replacement, do eddy current
inspections as required by paragraph (g) of
this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

Related Information

(i) For more information about this AD,
contact Roger Durbin, Aerospace Engineer,

Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office (ACO),
3960 Paramount Blvd., Lakewood, California
90712-4137; phone: 562-627-5233; fax: 562—
627-5210; e-mail: Roger.Durbin@faa.gov.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin MD80-55A068, dated July 16, 2010,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; phone: 206—-544-5000, extension 2; fax:
206—-766—-5683; e-mail:
dse.boecom@boeing.com; Internet: https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 16,
2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-15990 Filed 7-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0593; Directorate
Identifier 2011-SW-002—-AD; Amendment
39-16723; AD 2011-12-16]

RIN 2120-AA64

Airworthiness Directives; Schweizer
Aircraft Corporation (Schweizer) Model
269A, A-1, B, C, C-1, and TH-55 Series
Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing emergency airworthiness
directive (EAD) for the specified
Schweizer model helicopters that was

previously sent to all known U.S.
owners and operators. That EAD
currently requires removing each
locknut and verifying sufficient drag
torque and retorquing, or if the locknut
does not have sufficient drag torque,
replacing the locknut with an airworthy
locknut. This AD retains the existing
EAD requirements but also requires
within a specified time, modifying the
expandable bolts and installing a cotter
pin. This AD is prompted by a locknut
working loose from a bolt attaching the
tailboom support strut at the aft cluster
fitting because the locknut installed on
the expandable bolt did not have the
proper threads. We are issuing this AD
to modify each expandable bolt to allow
adding a cotter pin to prevent the strut
and driveshaft separating from the
helicopter and subsequent loss of
control of the helicopter.

DATES: This AD is effective July 21,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of July 21, 2011.

We must receive any comments on
this AD by September 6, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Schweizer Aircraft
Corporation, Elmira/Corning Regional
Airport, 1250 Schweizer Road,
Horseheads, NY 14845, telephone (607)
739-3821, fax: (607) 796—2488, e-mail
address schweizer@sacusa.com, or at
http://www.sacusa.com/support.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone: 800-647—
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5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Stephen Kowalski, Aviation Safety
Engineer, FAA, Airframe and
Propulsion Branch, ANE-171, 1600
Stewart Ave., Suite 410, Westbury, New
York 11590, telephone (516) 228-7327,
fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

On December 20, 2010, we issued
EAD 2011-01-52, Directorate Identifier
2010-SW-111-AD, for the specified
Schweizer model helicopters. That EAD
requires, before further flight, removing
the locknut and reinstalling the locknut
while determining the locknut drag
torque. If the drag torque is a minimum
of 2 in-lbs, retorquing the locknut to 23
in-1bs is required. If the drag torque is
not at least 2 in-lbs, replacing the
locknut with an airworthy locknut is
required. That AD resulted from a
locknut working loose from a bolt
attaching the tailboom support strut at
the aft cluster fitting. Further
investigation revealed that the locknut
installed on the expandable bolt did not
have the proper threads. We issued that
EAD to prevent the strut and driveshaft
separating from the helicopter and
subsequent loss of control of the
helicopter.

Actions Since AD Was Issued

Since we issued AD 2011-01-52, the
manufacturer has introduced a
modification of the expandable bolts to
allow the addition of a cotter pin.

Relevant Service Information

We reviewed Schweizer Service
Bulletins No. B—295 for Model 269A, A—

1, B, and C helicopters, and No. C1B—
032 for Model 269C-1 helicopters, both
dated December 21, 2010. The service
information specifies verifying
sufficient drag torque on each locknut
and applying the proper torque to each
locknut. The service information also
specifies modifying both expandable
bolts to allow the addition of a cotter

pin.
FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other helicopters of these
same type designs.

AD Requirements

This AD retains the requirements in
the existing EAD. This AD also requires,
within 10 hours time-in-service (TIS),
modifying both expandable bolts by
drilling a hole through each bolt to
allow the addition of a cotter pin.
Thereafter, you may not install an
expandable bolt unless that bolt has
been modified in accordance with this
AD. Modifying both expandable bolts in
accordance with this AD is terminating
action for the requirements of
paragraphs (e)(1) and (e)(2) of this AD.

Differences Between the AD and the
Service Information

We refer to flight hours as hours TIS.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because this condition, if not

ESTIMATED COSTS

corrected, could result in the strut and
driveshaft separating from the
helicopter and subsequent loss of
control of the helicopter. Therefore, we
find that notice and opportunity for
prior public comment are impracticable
because of the short compliance time
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide notice and an
opportunity to comment before it
becomes effective. However, we invite
you to send any written data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include the Docket
Number FAA-2011-0593 and
Directorate Identifier 2011-SW—-002—-AD
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 585
helicopters of U.S. registry. We estimate
the following costs to comply with this
AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost helicopter operators
Inspection ..........cccccceiiene .5 work-hour x $85 per hour = $43 .........cccccecvrueurnne. negligible ..........ccooeiiees $43 $25,155
Modification .........cccceeuenen. 1.5 work-hours x $85 per hour = $128 ...........cc........ negligible .......cccevevvrennn. 128 74,880

We estimate the total cost impact of
this AD to be $100,035.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making any regulatory distinctions, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends Part 39 of the Federal
Aviation Regulations (14 CFR Part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-12-16 Schweizer Aircraft
Corporation (Schweizer): Amendment
39-16723; Docket No. FAA-2011-0593;
Directorate Identifier 2011-SW-002—-AD.

Effective Date
(a) This AD is effective July 21, 2011.

Affected ADs

(b) This AD supersedes Emergency AD
2011-01-52, issued December 20, 2010;
Directorate Identifier 2010-SW-111-AD.

Applicability

(c) Schweizer Model 269A, A-1, B, C
helicopters (serial number (S/N) 1846 and
larger); C—1 helicopters (S/N 0156 and
larger); and TH-55 series helicopters with an
Aft Cluster Fitting Modification Kit, part
number (P/N) SA-269K—-106, installed;
certificated in any category.

Unsafe Condition

(d) This AD was prompted by a locknut
working loose on the tailboom aft cluster
fitting strut because the locknut installed on
one expandable bolt did not have the proper
threads. This AD contains terminating action
to require modifying each expandable bolt to
allow installing a cotter pin to prevent the
strut and driveshaft separating from the
helicopter and subsequent loss of control of
the helicopter.

Compliance

(e) Required as indicated, unless already
done.

(1) Before further flight, remove both the
left-hand and right-hand locknuts, P/N
MS21043-3. Reinstall the locknuts while
determining the locknut drag torque. If the
drag torque is a minimum of 2 in-lbs.,
retorque the locknut to 23 in-lbs. If the drag
torque is not at least 2 in-lbs, replace the
locknut with an airworthy locknut.

(2) Within 10 hours time-in-service, modify
each expandable bolt, P/N ADB221-1A,
torque locknut, P/N MS21043-3, and install
cotter pin, P/N MS24665—-132 or MS24665—
151, in accordance with the Procedure
Section, Part II, of Schweizer Service Bulletin
(SB) No. B—295, dated December 21, 2010, for
Model 269A, A-1, B, C, and TH-55 series
helicopters or SB No. C1B-032, dated
December 21, 2010, for Model 269C-1
helicopters.

(3) Before installing an expandable bolt,
P/N ADB221-1A, to secure the tailboom
support strut to the tailboom aft cluster
fitting, modify the expandable bolt in
accordance with paragraph (e)(2) of this AD.

(f) Modifying both expandable bolts by
torquing the locknuts and installing the
cotter pins as required by this AD is
terminating action for the requirements of
paragraph (e)(1) and (e)(2) of this AD.

Special Flight Permit

(g) Special flight permits will not be
issued.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, New York Aircraft
Certification Office (NYACO), FAA, has the
authority to approve AMOCs for this AD if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the NYACO, send it to the
attention of the Program Manager,
Continuing Operational Safety.

Note: Before using any approved AMOC,
we request that you notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office.

Related Information

(i) For more information about this AD,
contact Stephen Kowalski, Aviation Safety
Engineer, FAA, Airframe and Propulsion
Branch, ANE-171, 1600 Stewart Ave., Suite
410, Westbury, New York 11590, telephone
(516) 228-7327, fax (516) 794—5531.

Subject

(j) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 5302: Rotorcraft Tailboom.

Material Incorporated by Reference

(k) You must use the specified portions of
the service information contained in
Schweizer Service Bulletins B—295 or C1B-
032, both dated December 21, 2010, for your
model helicopter to do the actions required
by this AD.

(2) For service information identified in
this AD, contact Schweizer Aircraft
Corporation, Elmira/Corning Regional
Airport, 1250 Schweizer Road, Horseheads,
NY 14845, telephone (607) 739-3821, fax:
(607) 796—2488, e-mail address
schweizer@sacusa.com, or at http://
www.sacusa.com/support.

(3) You may also review copies of the
service information that is incorporated by
reference at the FAA, Office of the Regional
Counsel, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas, or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at an NARA facility, call 202—
741-6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Fort Worth, Texas, on June 3,
2011.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-16571 Filed 7-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0152; Directorate
Identifier 2010-NM—-079-AD; Amendment
39-16739; AD 2011-14-04]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Model FALCON 7X Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

On some Falcon 7X aeroplanes, it has been
determined potential low clearance between
electrical wiring or hydraulic pipe and
nearby structure.

Although no in service incident has been
reported, there is no certainty that the
minimum clearances would be maintained
over time. In the worst case, interference or
contact with structure might occur and lead
to electrical short circuits or fluid leakage,
potentially resulting in loss of several
functions essential for safe flight.

* * * * *
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We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 10, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 10, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 8, 2011 (76 FR
12624). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

On some Falcon 7X aeroplanes, it has been
determined potential low clearance between
electrical wiring or hydraulic pipe and
nearby structure.

Although no in service incident has been
reported, there is no certainty that the
minimum clearances would be maintained
over time. In the worst case, interference or
contact with structure might occur and lead
to electrical short circuits or fluid leakage,
potentially resulting in loss of several
functions essential for safe flight.

Dassault Aviation has developed two
Service Bulletins (SB) that provide corrective
actions to ensure the minimum required
clearance, as well as adequate protection
between hydraulic pipe (SB n° 0 92) and
electrical wiring (SB n° 006) and the
aeroplane structure.

This [European Aviation Safety Agency
(EASA)] AD requires the implementation of
both SBs on the affected aeroplanes.

Since issuance of EASA AD 2010-0029,
Dassault Aviation has developed
modifications M1036 and M1037. M1036 is
equivalent to M1007 while M1037 is
equivalent to M1020. These modifications are
embodied during production on new
aeroplanes.

This [EASA] AD has been revised to
exclude from the AD applicability the
aeroplanes on which those modifications are
embodied.

Required actions include general
visual inspections for damage of wiring

bundles and feeders. Damage includes,
but is not limited to: Signs of overheat,
discoloration, or damaged and cut
strands on the cables and insulating
sleeves. Corrective actions for damage of
wiring bundles and feeders include
repairing damage. Other required
actions include modifying the
applicable wiring and layout, a general
visual inspection for absence of marks
of the rear tank wall at the contact area,
installing a protective plate on the rear
tank wall, and installing a hydraulic
pipe if necessary. If contact marks are
found, required actions include an eddy
current inspection or a penetrant
inspection for cracks, and repair if
necessary. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Editorial Change

We have made a minor editorial
change to paragraph (g)(3)(ii)(A) of this
AD.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
21 products of U.S. registry. We also
estimate that it will take about 65 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per

product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $116,025, or
$5,525 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
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except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-14-04 Dassault Aviation:
Amendment 39-16739. Docket No.
FAA-2011-0152; Directorate Identifier
2010-NM-079-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 10, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dassault Aviation
Model FALCON 7X airplanes, certificated in
any category; having serial numbers 2
through 22 inclusive, 24 through 26
inclusive, 29, 30, 32 and subsequent; except
those on which modifications M964, M937,
M976, M1007 or M1036, M1020 or M1037,
and M1022 have all been implemented.

Subject

(d) Air Transport Association (ATA) of
America Code 20: Air Frame Wiring; and
ATA Code 29: Hydraulic Power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

On some Falcon 7X aeroplanes, it has been
determined potential low clearance between
electrical wiring or hydraulic pipe and
nearby structure.

Although no in service incident has been
reported, there is no certainty that the
minimum clearances would be maintained
over time. In the worst case, interference or
contact with structure might occur and lead
to electrical short circuits or fluid leakage,
potentially resulting in loss of several
functions essential for safe flight.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Modification of Wiring and
Rear Fuel Tank Panel

(g) Within 10 months or 650 flight hours
after the effective date of this AD, whichever
occurs first, do the actions specified in
paragraphs (g)(1), (g)(2), and (g)(3) of this AD.

(1) Do a general visual inspection for
damage of wiring bundles and feeders, in
accordance with the Accomplishment
Instructions of Dassault Mandatory Service
Bulletin 7X-006, Revision 1, dated March 3,
2010. If any damage is found, before further
flight, repair, in accordance with Dassault
Mandatory Service Bulletin 7X-006, Revision
1, dated March 3, 2010.

(2) Modify the applicable wiring and
layout, in accordance with the
Accomplishment Instructions of Dassault
Mandatory Service Bulletin 7X-006, Revision
1, dated March 3, 2010.

(3) Do a general visual inspection for
absence of marks on the rear tank wall at the
contact area, in accordance with the
Accomplishment Instructions of Dassault
Mandatory Service Bulletin 7X—092, Revision
1, dated January 4, 2010.

(i) If no contact marks are found during the
inspection required by paragraph (g)(3) of
this AD, before further flight, modify the
protective plate, and install a hydraulic pipe
as applicable, in accordance with the
Accomplishment Instructions of Dassault
Mandatory Service Bulletin 7X—092, Revision
1, dated January 4, 2010.

(ii) If any contact marks are found during
the inspection required by paragraph (g)(3) of
this AD, before further flight, do either an
eddy current inspection for cracks or a
penetrant inspection for cracks, in
accordance with the Accomplishment
Instructions of Dassault Mandatory Service
Bulletin 7X-092, Revision 1, dated January 4,
2010.

(A) If no crack is detected during any
inspection required by paragraph (g)(3)(ii) of
this AD, before further flight, do the actions
specified in paragraph (g)(3)(i) of this AD.

(B) If any crack is detected during any
inspection required in paragraph (g)(3)(ii) of
this AD, before further flight, repair the crack
using a method approved by either the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
European Aviation Safety Agency (EASA) (or
its delegated agent); and modify the
protective plate, and install a hydraulic pipe
as applicable, in accordance with the
Accomplishment Instructions of Dassault
Mandatory Service Bulletin 7X—092, Revision
1, dated January 4, 2010.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Doing a general visual inspection for
damage, repairing wiring bundles and
feeders, and modifying the applicable wiring
and layout, in accordance with Dassault
Mandatory Service Bulletin 7X—-006, dated
December 18, 2009; and doing a general

visual inspection for absence of marks on the
rear tank wall at the contact area, modifying
the protective plate, installing a hydraulic
pipe as applicable, and doing either an eddy
current inspection for cracks or a penetrant
inspection for cracks, in accordance with
Dassault Mandatory Service Bulletin 7X-092,
dated July 17, 2009; before the effective date
of this AD is acceptable for compliance with
the corresponding actions required by
paragraphs (g)(1), (g)(2), and (g)(3) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(j) Refer to MCAI EASA Airworthiness
Directive 2010-0029R1, dated November 25,
2010; Dassault Mandatory Service Bulletin
7X-006, Revision 1, dated March 3, 2010;
and Dassault Mandatory Service Bulletin 7X—
092, Revision 1, dated January 4, 2010; for
related information.

Material Incorporated by Reference

(k) You must use Dassault Mandatory
Service Bulletin 7X—006, Revision 1, dated
March 3, 2010; and Dassault Mandatory
Service Bulletin 7X—092, Revision 1, dated
January 4, 2010; as applicable; to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
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Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 17,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-16057 Filed 7-5—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0116; Airspace
Docket No. 11-ANE-1]

Establishment of Class E Airspace;
Brunswick, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
effective date of a final rule that was
published in the Federal Register on
June 22, 2011, that establishes Class E
airspace at Brunswick Executive
Airport, Brunswick, ME.

DATES: The effective date is moved from
0901 UTC, August 25, 2011, to 0901
UTGC, July 28, 2011.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

Federal Register Docket No. FAA—
2011-0116, Airspace Docket No. 11—
ANE-1, published on June 22, 2011 (76
FR 36285), establishes Class E airspace
at Brunswick Executive Airport,
Brunswick, ME. This action will move
up the effective date of this rulemaking,
as the new approach procedures are to
be published July 28, 2011. The original
August 25, 2011, effective date was an
oversight by the FAA. The FAA has
determined good cause exists to have an
effective date less than 30 days after the
publication of this final rule because of
the financial hardship the airport and its

employees would incur with a delay of
this magnitude.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part, A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes Class E airspace at
Brunswick Executive Airport,
Brunswick, ME.

Correction to Final Rule

In final rule FR Doc 2011-15305, on
page 36285 in the Federal Register of
June 22, 2011 (76 FR 36285), make the
following correction:

On page 36285, in the third column,
in the DATES section, remove the date
August 28, 2011, and replace with the
date July 25, 2011.

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Washington, DC, on June 28,
2011.

Rebecca B. MacPherson,

Assistant Chief Counsel for Regulations.
[FR Doc. 2011-16783 Filed 7-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91
[Docket No. FAA—-2001-11133; Amendment
No. 91-323]

Manual Requirements

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: The Federal Aviation
Administration (FAA) is making a
minor technical change to a final rule
published in the Federal Register on
July 27, 2004. This final rule established
new requirements for the certification,
operation, and maintenance of light-
sport aircraft under several regulations.
In the final rule, the FAA inadvertently
did not change an affected regulatory
reference in one section. The FAA is
issuing this technical amendment to
correct that oversight.

DATES: Effective Dates: This rule
becomes effective on August 5, 2011.
FOR FURTHER INFORMATION CONTACT: Kim
Barnette, Flight Standards Service,
Aircraft Maintenance Division, AFS—
300, Federal Aviation Administration,
950 L’Enfant Plaza North, SW.,
Washington, DC 20024; telephone (202)
385—6403; facsimile (202) 385—6474; e-
mail Kim.A.Barnette@faa.gov.
SUPPLEMENTARY INFORMATION: The FAA
published a final rule entitled
“Certification of Aircraft and Airmen for
the Operation of Light-Sport Aircraft,”
in the Federal Register on July 27, 2004
(69 FR 44772). That final rule
established new requirements for the
certification, operation, and
maintenance of light-sport aircraft. That
final rule also redesignated the
concluding text of § 43.9(a) as §43.9(d)
but did not revise a cross-reference in
§91.417(a)(2)(vi) to reflect the
redesignation of that text. This technical
amendment will correct
§91.417(a)(2)(vi) to reference the
redesignated text in §43.9(d).

List of Subjects in 14 CFR Part 91

Reporting and recordkeeping
requirements.

Accordingly, Title 14 of the Code of
Federal Regulations (CFR) part 91 is
amended as follows:

The Amendment

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91
continues to read as follows:


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:Kim.A.Barnette@faa.gov

39260

Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

Authority: 49 U.S.C. 106(g), 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44709,
44711, 44712, 44715, 44716, 44717, 44722,
46306, 46315, 46316, 46504, 46506—46507,
47122, 47508, 47528—47531, articles 12 and
29 of the Convention on International Civil
Aviation (61 Stat.1180).

m 2. Amend § 91.417 by revising
paragraph (a)(2)(vi) to read as follows:

§91.417 Maintenance records.

(a) L

(2 * % %

(vi) Copies of the forms prescribed by
§43.9(d) of this chapter for each major
alteration to the airframe and currently
installed engines, rotors, propellers, and
appliances.

* * * * *

Issued in Washington, DC, on June 29,
2011.

Dennis R. Pratte,

Acting Director, Office of Rulemaking.
[FR Doc. 201116863 Filed 7-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 806

[Docket No. 110321207-1206—01]

RIN 0691-AA78

Direct Investment Surveys: Alignment
of Regulations With Current Practices

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends
regulations of the Bureau of Economic
Analysis (BEA) related to direct
investment surveys. Specifically, BEA is
eliminating reporting requirements for
several direct investment surveys that
are no longer necessary because the
information is collected on other
surveys of direct investment conducted
by BEA. The surveys that are eliminated
from the regulations are: A survey of
foreign direct investment in the U.S.
seafood industry, two schedules of
expenditures for property, plant, and
equipment of U.S. direct investment
abroad, and two industry classification
questionnaires. In addition, BEA is
eliminating the reporting requirements
for two surveys of new foreign direct
investment in the United States. BEA
suspended collection of these surveys in
2009 in order to align its international
survey program with available
resources. BEA is also making other
minor revisions to its regulations to
eliminate outdated information.

DATES: This final rule will be effective

August 5, 2011.

FOR FURTHER INFORMATION CONTACT:

David H. Galler, Chief, Direct

Investment Division (BE-50), Bureau of

Economic Analysis, U.S. Department of

Commerce, Washington, DC 20230;

e-mail David.Galler@bea.gov or phone

(202) 606-9835.

SUPPLEMENTARY INFORMATION: On April

7, 2011, BEA published a notice of

proposed rulemaking to align its

regulations for direct investment
surveys with current practices. No
comments on the proposed rule were
received. Thus the proposed rule is
adopted without change. This final rule
amends 15 CFR Part 806 by revising

§§806.14, 806.15, and 806.18 to remove

the reporting requirements for several

direct investment surveys. The surveys
are:

BE—-13, Initial Report on a Foreign
Person’s Direct or Indirect
Acquisition, Establishment, or
Purchase of the Operating Assets, of a
U.S. Business Enterprise, Including
Real Estate

BE-14, Report by a U.S. Person Who
Assists or Intervenes in the
Acquisition of a U.S. Business
Enterprise by, or Who Enters into a
Joint Venture With, a Foreign Person

BE-21, Survey of Foreign Direct
Investment in U.S. Business
Enterprises Engaged in the Processing,
Packaging, or Wholesale Distribution
of Fish or Seafoods

BE-133B, Follow-up Schedule of
Expenditures for Property, Plant, and
Equipment of U.S. Direct Investment
Abroad

BE-133C, Schedule of Expenditures for
Property, Plant, and Equipment of
U.S. Direct Investment Abroad

BE-507, Industry Classification
Questionnaire

BE-607, Industry Classification
Questionnaire

BEA is removing the reporting
requirements for the BE-13 and the BE-
14 surveys which were suspended in
2009 in order to align its international
survey program with available
resources. The surveys had been used to
collect identification information on the
U.S. business being established or
acquired and on the new foreign owner,
information on the cost of the
investment and source of funding, and
limited financial and operating data for
the newly established or acquired
entity. The data had been used to
measure the amount of new foreign
direct investment in the United States
and assess its impact on the U.S.
economy. BEA continues to identify
newly acquired or established U.S.

affiliates of foreign investors and bring
them into its international survey
program through the BE-12, BE-15, and
BE-605 surveys, which are the
benchmark, annual, and quarterly
surveys of foreign direct investment in
the United States, respectively, but they
are not separately identified in BEA’s
published statistics.

BEA is eliminating the regulations for
the BE-21, BE-133B, BE-133C, BE-507,
and BE-607 surveys since they have not
been conducted in many years and are
no longer necessary because the
information is collected on other
surveys of direct investment conducted
by BEA.

In addition, BEA is making other
minor revisions to its regulations to
eliminate outdated information. These
revisions eliminate references to
outdated information regarding BE-10
survey forms and inactive OMB control
numbers.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of E.O.
12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications as
that term is defined in E.O. 13132.

Paperwork Reduction Act

The Office of Management and Budget
(OMB) approvals under the Paperwork
Reduction Act for the seven surveys that
BEA is eliminating have expired. The
information collection approval for the
BE—13 and BE—14 (under OMB control
number 0608—0035) expired on August
31, 2009; the BE-21 approval (OMB
control number 0608—-0050) expired
September 30, 1983; the BE-133B and
BE—-133C (OMB control number 0608—
0024) expired December 31, 1994; the
BE-507 approval (OMB control number
0608-0032) expired April 30, 1997; and
the BE-607 approval (OMB control
number 0608—0030) expired on May 31,
1991.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605(b)), that
this final rule will not have a significant
economic impact on a substantial
number of small entities. The factual
basis for the certification was published
in the proposed rule and is not repeated
here. No comments were received
regarding the certification or the
economic impact of the rule more
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generally. No final regulatory flexibility
analysis was prepared.

List of Subjects in 15 CFR Part 806

Economic statistics, Foreign
investment in the United States,
International transactions, Penalties,
Reporting and recordkeeping
requirements.

Dated: June 7, 2011.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For reasons set forth in the preamble,
BEA amends 15 CFR part 806 as
follows:

PART 806—DIRECT INVESTMENT
SURVEYS

m 1. The authority citation for 15 CFR
part 806 continues to read as follows:

Authority: 5 U.S.C. 301; 22 U.S.C. 3101—
3108; E.O. 11961 (3 CFR, 1977 Comp., p. 86),
as amended by E.O. 12318 (3 CFR, 1981
Comp., p. 173), and E.O. 12518 (3 CFR, 1985
Comp., p. 348).

m 2. In § 806.14, paragraph (d)(3) is
removed and paragraphs (f)(1), (f)(2),
(g)(1) are removed and reserved.
Paragraph (g)(2) is revised to read as
follows:

§806.14 U.S. direct investment abroad.

* * * * *

( ) * x %

(g) BE-10-Benchmark Survey of U.S.
Direct Investment Abroad: Section 4(b)
of the Act (22 U.S.C. 3103) provides that
a comprehensive benchmark survey of
U.S. direct investment abroad will be
conducted in 1982, 1989, and every fifth
year thereafter. Exemption levels,
specific requirements for, and the year
of coverage of, a given BE-10 survey
may be found in § 806.16.

* * * * *

§806.15 [Amended]

m 3.In § 806.15, paragraph (j)(1) is
removed and reserved and paragraphs
(7)(3), (j)(4), and (j)(5) are removed.

W 4. Section 806.18(b) is revised to read
as follows:

§806.18 OMB control numbers assigned
to the Paperwork Reduction Act.
* * * * *

(b) Display.

Current
OMB control
No.

15 CFR section where identi-
fied and described

806.1 through 806.17 0608-0004
0009
0034
0042
0049

0053

[FR Doc. 2011-16065 Filed 7-5-11; 8:45 am]
BILLING CODE 3510-06-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301

Tennessee Valley Authority
Procedures

AGENCY: Tennessee Valley Authority
(TVA).

ACTION: Final rule.

SUMMARY: The Tennessee Valley
Authority is amending its regulations
which currently contain TVA’s
procedures for the Freedom of
Information Act (FOIA), the Privacy Act,
and the Government in the Sunshine
Act. TVA is adding procedures related
to classified national security
information.

DATES: Effective Date: July 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Mark R. Winter, Senior Information
Security Specialist, 1101 Market Street
(MP 3C), Tennessee Valley Authority,
Chattanooga, Tennessee 37402, (423)
751-6004. E-mail: mrwinter@tva.gov.

SUPPLEMENTARY INFORMATION: This rule
was not published in proposed form
since it relates to agency procedure and
practice. TVA considers this rule to be
a procedural rule which is exempt from
notice and comment under 5 U.S.C.
533(b)(3)(A). This rule is not a
significant rule for purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget. As required by the
Regulatory Flexibility Act, TVA certifies
that these regulatory amendments will
not have a significant impact on small
business entities. This rule does not
impose any new reporting or record-
keeping requirements subject to the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35, as amended.

On December 29, 2009, Executive
Order 13526, Classified National
Security Information, was published in
the Federal Register. This order
prescribes a uniform system for
classifying, safeguarding, and
declassifying national security
information. On June 28, 2010, the
Information Security Oversight Office
(ISOO) published its directive, 32 CFR
Part 2001, Classified National Security
Information, for implementing the
Executive Order at 75 Federal Register
37254.

Since this rule is non-substantive, it is
being made effective July 6, 2011.

List of Subjects in 18 CFR Part 1301

Freedom of information, Government
in the sunshine, Privacy.

For the reasons stated in the
preamble, TVA amends 18 CFR part
1301 by adding Subpart E, Protection of
National Security Classified
Information, as follows:

PART 1301—PROCEDURES

Subpart E—Protection of National Security
Classified Information

Sec.

1301.61
1301.62
1301.63
1301.64

Purpose and scope.

Definitions.

Senior agency official.

Original classification authority.

1301.65 Derivative classification.

1301.66 General declassification and
downgrading policy.

1301.67 Mandatory review for
declassification.

1301.68 Identification and marking.

1301.69 Safeguarding classified
information.

Subpart E—Protection of National
Security Classified Information

§1301.61 Purpose and scope.

(a) Purpose. These regulations, taken
together with the Information Security
Oversight Office’s implementing
directive at 32 CFR Part 2001, Classified
National Security Information, provide
the basis for TVA’s security
classification program implementing
Executive Order 13526, ““Classified
National Security Information,” as
amended (“the Executive Order”).

(b) Scope. These regulations apply to
TVA employees, contractors, and
individuals who serve in advisory,
consultant, or non-employee affiliate
capacities who have been granted access
to classified information.

§1301.62 Definitions.

The following definitions apply to
this part:

(a) “Original classification” is the
initial determination that certain
information requires protection against
unauthorized disclosure in the interest
of national security (i.e., national
defense or foreign relations of the
United States), together with a
designation of the level of classification.

(b) “Classified national security
information” or ““classified information”
means information that has been
determined pursuant to Executive Order
13526 or any predecessor order to
require protection against unauthorized
disclosure and is marked to indicate its
classified status when in documentary
form.
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§1301.63 Senior agency official.

(a) The Executive Order requires that
each agency that originates or handles
classified information designate a senior
agency official to direct and administer
its information security program. TVA’s
senior agency official is the Director,
Enterprise Information Security &
Policy.

(b) Questions with respect to the
Information Security Program,
particularly those concerning the
classification, declassification,
downgrading, and safeguarding of
classified information, shall be directed
to the Senior Agency Official.

§1301.64 Original classification authority.

(a) Original classification authority is
granted by the Director of the
Information Security Oversight Office.
TVA does not have original
classification authority.

(b) If information is developed that
appears to require classification, or is
received from any foreign government
information as defined in section 6.1(s)
of Executive Order 13526, the
individual in custody of the information
shall immediately notify the Senior
Agency Official and appropriately
protect the information.

(c) If the Senior Agency Official
believes the information warrants
classification, it shall be sent to the
appropriate agency with original
classification authority over the subject
matter, or to the Information Security
Oversight Office, for review and a
classification determination.

(d) If there is reasonable doubt about
the need to classify information, it shall
be safeguarded as if it were classified
pending a determination by an original
classification authority. If there is
reasonable doubt about the appropriate
level of classification, it shall be
safeguarded at the higher level of
classification pending a determination
by an original classification authority.

§1301.65 Derivative classification.

(a) In accordance with Part 2 of
Executive Order 13526 and directives of
the Information Security Oversight
Office, the incorporation, paraphrasing,
restating or generation in new form of
information that is already classified,
and the marking of newly developed
material consistent with the
classification markings that apply to the
source information, is derivative
classification.

(1) Derivative classification includes
the classification of information based
on classification guidance.

(2) The duplication or reproduction of
existing classified information is not
derivative classification.

(b) Authorized individuals applying
derivative classification markings shall:

(1) Observe and respect original
classification decisions; and

(2) Carry forward to any newly
created documents the pertinent
classification markings.

(3) For information derivatively
classified based on multiple sources, the
authorized individuals shall carry
forward:

(i) The date or event for
declassification that corresponds to the
longest period of classification among
the sources; and

(ii) A listing of these sources on or
attached to the official file or record
copy.

(c) Documents classified derivatively
shall bear all markings prescribed by 32
CFR 2001.20 through 2001.23 and shall
otherwise conform to the requirements
of 32 CFR 2001.20 through 2001.23.

§1301.66 General declassification and
downgrading policy.

(a) TVA does not have original
classification authority.

(b) TVA personnel may not declassify
information originally classified by
other agencies.

§1301.67 Mandatory review for
declassification.

(a) Reviews and referrals in response
to requests for mandatory
declassification shall be conducted in
compliance with section 3.5 of
Executive Order 13526, 32 CFR 2001.33,
and 32 CFR 2001.34.

(b) Any individual may request a
review of classified information and
material in possession of TVA for
declassification. All information
classified under Executive Order 13526
or a predecessor Order shall be subject
to a review for declassification by TVA,
if:

(1) The request describes the
documents or material containing the
information with sufficient specificity to
enable TVA to locate it with a
reasonable amount of effort. Requests
with insufficient description of the
material will be returned to the
requester for further information.

(2) The information requested is not
the subject of pending litigation.

(c) Requests shall be in writing, and
shall be sent to: Director, Enterprise

Information Security & Policy,
Tennessee Valley Authority, 1101
Market St., Chattanooga, TN 37402.

§1301.68

(a) Classified information shall be
marked pursuant to the standards set
forth in section 1.6, Identification and
Marking, of the Executive Order;
Information Security Oversight Office
implementing directives in 32 CFR part
2001, subpart B; and internal TVA
procedures.

(b) Foreign government information
shall retain its original classification
markings or be marked and classified at
a U.S. classification level that provides
a degree of protection at least equivalent
to that required by the entity that
furnished the information. Foreign
government information retaining its
original classification markings need not
be assigned a U.S. classification marking
provided the responsible agency
determines that the foreign government
markings are adequate to meet the
purposes served by U.S. classification
markings.

Identification and marking.

(c) Information assigned a level of
classification under predecessor
executive orders shall be considered as
classified at that level of classification.

§1301.69 Safeguarding classified
information.

(a) All classified information shall be
afforded a level of protection against
unauthorized disclosure commensurate
with its level of classification.

(b) The Executive Order and the
Information Security Oversight Office
implementing directive provides
information on the protection of
classified information. Specific controls
on the use, processing, storage,
reproduction, and transmittal of
classified information within TVA to
provide protection for such information
and to prevent access by unauthorized
persons are contained in internal TVA
procedures.

(c) Any person who discovers or
believes that a classified document is
lost or compromised shall immediately
report the circumstances to their
supervisor and the Senior Agency
Official, who shall conduct an
immediate inquiry into the matter.

Michael T. Tallent,

Director, Enterprise Information Security &
Policy (Acting).

[FR Doc. 2011-16810 Filed 7-5—11; 8:45 am]
BILLING CODE 8120-08-P
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DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket No.100614263-1331-02]
RIN 0625-AA84

Antidumping and Countervailing Duty
Proceedings: Electronic Filing
Procedures; Administrative Protective
Order Procedures

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
(“the Department”) is amending its
regulations governing the submission of
information to the Department in
antidumping duty (“AD”) and
countervailing duty (“CVD”)
proceedings. These amendments will
incorporate changes resulting from the
Department’s implementation of an
electronic filing and documents
management program. More detailed
procedures for electronic filing are set
forth in a document separate from the
regulations that is entitled “IA ACCESS
Handbook On Electronic Filing
Procedures” (“IA ACCESS Handbook™),
which the Department has published on
its Web site at http://iaaccess.trade.gov.
DATES: Effective Date: The effective date
of this final rule is August 5, 2011. This
final rule will apply to all AD/CVD
proceedings that are active on the
effective date and all AD/CVD
proceedings initiated on or after the
effective date.

FOR FURTHER INFORMATION CONTACT:
Evangeline Keenan, Director of APO/
Dockets Unit, Import Administration at
(202) 482—-3354; or Brian Soiset,
Attorney, Office of the General Counsel,
Office of Chief Counsel for Import
Administration at (202) 482—-1284.
SUPPLEMENTARY INFORMATION:

Background

On September 28, 2010, the
Department published proposed
amendments to the rules governing the
submission of information to the
Department in antidumping duty
(“AD”) and countervailing duty
(““CVD”) proceedings and requested
comments from the public. 75 FR 44163
(September 28, 2010) (“Proposed
Rule”’). The Proposed Rule included
changes resulting from the Department’s
implementation of an electronic filing
and documents management program
named Import Administration
Antidumping and Countervailing Duty

Centralized Electronic Service System,
or IA ACCESS. The Department
conducted a pilot program to test IA
ACCESS from July 1, 2010 through
September 30, 2010. 75 FR 32341 (June
8, 2010); Import Administration IA
ACCESS Pilot Program, Public Notice
and Request For Comments; Correction,
75 FR 34960 (June 21, 2010).

The Department received numerous
comments on its Proposed Rule and
pilot program. The Proposed Rule, the
comments received, and this notice can
be accessed using the Federal
eRulemaking Portal at http://
www.Regulations.gov under Docket
Number ITA-2010-0003. After
analyzing and carefully considering all
of the comments that the Department
received in response to the Proposed
Rule and after review of the experience
gained during the IA ACCESS Pilot
Program and the comments thereto, the
Department has amended certain
provisions of the Proposed Rule and is
publishing its final regulations. In
addition, the Department has addressed
below the comments received pertaining
to the pilot program, implementation,
and other technical aspects of IA
ACCESS and the procedures for the
release of public and business
proprietary information using 1A
ACCESS.

Explanation of Particular Provisions

Sections 351.103(a), 351.103(b),
351.103(c), and 351.103(d). Electronic
and Manual Filing of Documents and
Service Lists

Sections 351.103(a) and 351.103(b)
describe the functions of Import
Administration’s Central Records Unit
(CRU) and Administrative Protective
Order and Dockets Unit (APO/Dockets
Unit), as well as their location and office
hours. The prior regulation stated that
one function of the CRU is to maintain
the Subsidies Library. The new
regulation states that the Subsidies
Library is maintained by Import
Administration’s Subsidies Enforcement
Office. The Department also amended
§351.103(a) to reflect that CRU is now
located in Room 7046 of the Herbert C.
Hoover Building. The Department also
amended sections 351.103(a) and
351.103(b) to specify that the office
hours pertain to Eastern Time and to
clarify that the Department’s official
address is 14th Street and Constitution
Avenue, NW. Additionally, the
Department deleted an extraneous
period in “NW” in the addresses of the
CRU and the APO/Dockets Unit.

The prior regulation provided, in
§351.103(c), that although a party is free
to provide the Department with a

courtesy copy of a document, a
document is not considered to be
officially received by the Department
unless it is submitted to the Import
Administration’s APO/Dockets Unit in
Room 1870 and stamped with the date
and, where necessary, the time of the
receipt. To implement electronic filing
procedures, the Department is amending
the regulation so that the Department
will consider a document to be officially
received by the Department only when
it is filed electronically in its entirety
using IA ACCESS, in accordance with
§351.303(b)(2)(i), or, where applicable,
filed manually in the APO/Dockets Unit
in accordance with § 351.303(b)(2)(ii).
The Department also deleted the
reference to courtesy copies of a
document in the final rule. Because the
Department will now require that
documents be filed electronically,
Import Administration staff will have
faster access to filed submissions, thus
reducing the need for courtesy copies.

With regard to manual filing, the
Department had stated in the Proposed
Rule that it would provide exceptions to
the electronic filing requirement, but if
a submitter experiences difficulty in
filing a document electronically under
circumstances for which “an” exception
applies, the Department will consider
the ability of the submitter and may
modify the electronic filing requirement
on a case-by-case basis. One commenter
stated that this explanatory language in
the Proposed Rule stood in contrast
with the actual language in proposed
§351.303(b)(2), which stated that “if a
submitter is unable to comply with the
electronic filing requirement under
certain circumstances for which no
exception applies, the submitter must
notify the Department promptly of any
difficulties encountered in filing the
document electronically.” Proposed
Rule, 75 FR at 44164 (emphasis added).
The commenter stated that the
Department should unconditionally
allow the relevant exception to apply,
rather than make each situation a
judgment call regarding the surrounding
circumstances. The Department had
made an inadvertent error in the
explanatory language for § 351.103(c) in
the Proposed Rule. The Department had
intended to state that if a submitter
experiences difficulty in filing a
document electronically for which no
exception applies, the submitter must
notify the Department promptly of any
difficulties encountered in filing the
document electronically. However, the
Department has amended sections
351.103(c) and 351.303(b)(2) so this
language was not ultimately included in
the final rule.
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Section 351.103(d)(1) of the prior
regulation required each interested
party to file a letter of appearance
separately from any other document
filed with the Department, with the
exception of a petitioner filing a petition
in an investigation. The Department is
amending the regulation to specify that
it is this letter of appearance that
triggers the interested party’s inclusion
in the public service list for the segment
of the proceeding. The new regulation
also refers to the definition of
“interested party’”” under
§351.102(b)(29) to improve and clarify
the explanation of how an interested
party is placed on the public service list.

One commenter suggested that the
notice of appearance should also
indicate whether that person prefers to
or consents to electronic service (i.e.,
e-mail) for public documents and/or
public versions of business proprietary
documents. The Department has not
adopted this suggestion because this
rulemaking was intended to change the
rules with regard to the filing of
documents using IA ACCESS. It was not
intended to change the rules regarding
the method of serving documents. With
the exception of the service of APO
applications in § 351.305(b)(2) and the
requirement that parties serve the
complete final business proprietary
document when bracketing changes
have been made in §351.303(c)(2)(ii),
the Department has not changed the
service requirements in the regulations.

Sections 351.104(a), 351.104(b),
351.302(a), 351.302(c), and 351.302(d).
Return of Material, Record of
Proceedings, Extension of Time Limits,
and Return of Untimely Filed or
Unsolicited Material

Section 351.104

Section 351.104(a) pertains to the
official record of AD and CVD
proceedings. The prior regulation stated
that the CRU will maintain an official
record of each proceeding. The
Department is deleting the reference to
the CRU because the official record will
not be located in the CRU for documents
filed after IA ACCESS is implemented.
Instead, for those documents, IA
ACCESS will comprise the official
record. However, the CRU will continue
to maintain the official record in paper
form for those documents that were
filed prior to the implementation of IA
ACCESS.

In addition, § 351.104(a) previously
stated that the Secretary will not use
factual information, written argument,
or other material that the Secretary
returns to the submitter. The regulation
also specifies the circumstances under

which the official record will include a
copy of a returned document. Sections
351.302(a) and 351.302(d) also
previously set forth the procedures for
requesting an extension of time limits
and procedures for returning untimely
filed submissions. The Department is
amending these sections by replacing
the term “‘return” with “reject.” Because
the Department will use an electronic
filing system, rather than physically
returning inadmissible electronic
submissions, the Department will reject
such submissions and send written
notice of the rejection to the submitter.

Section 351.104(b) pertains to the
public record of AD and CVD
proceedings. The prior regulation
specified that the public record of each
proceeding will be maintained by the
CRU. In the Proposed Rule, the
Department proposed adding a
statement that the public record will
also be accessible online at http://
www.trade.gov/ia. The Department is
removing the reference to CRU in this
final rule because, as explained above,
IA ACCESS, not CRU, will comprise and
contain the public record for documents
filed after its implementation. The CRU
will continue to maintain the public
record in paper form for those
documents that were filed prior to
implementation of IA ACCESS. During
the first phase of implementation
(which begins on the effective date of
this final rule), the public will be able
to access the public record on IA
ACCESS from computers in the CRU.
After the second phase of
implementation of IA ACCESS, the
public will be able to access the public
record on the Department’s Web site
from any computer with Internet access.
Because the public record will not be
accessible from the Web site on the
effective date of this final rule, the
Department is deleting the reference to
the Web site.

Section 351.302

Section 351.302(c) addresses
procedures for requesting an extension
of a specific time limit. The Department
proposed amending the regulation by
including a reference to § 351.303 in
order to specify that an extension
request be made in writing and properly
filed using IA ACCESS. One commenter
stated that the Department should
clarify whether its proposed amendment
to require extension requests to be made
in writing suggests that telephonic or
written requests by e-mail will never be
accepted under the new regulations.
The commenter stated that the
Department must recognize that under
certain circumstances, such as a power
outage or a service outage on the part of

an Internet service provider, it may be
impossible to timely and properly file a
written extension request with the
Department through electronic filing.
The Department has not changed the
requirement that an extension request
must be in writing and properly filed.
The only change in the final regulation
is a reference to the requirement that the
extension request must be filed
consistent with § 351.303, which
contains the electronic filing
requirement as well as provisions for
when manual filing may be appropriate.
In addition, as discussed below, if a user
experiences difficulty in electronically
filing an extension request or any other
submission, a Help Desk line will be
available during business hours to assist
the user.

Sections 351.303(a), 351.303(b),
351.303(c), 351.303(d), and 351.303(f).
Filing, Document Identification, Format,
Specifications and Markings, and
Service

The Department is amending
§ 351.303 to require electronic filing of
all documents and to specify when
manual filing will be accepted as an
alternative. The Department is also
clarifying the identification of
documents and correcting minor
typographical errors in this section.

Section 351.303(a). Introduction

The Department is amending the
heading for § 351.303 to add the term
“Document Identification.” The
Department is also amending
§351.303(a) to include “documentation
identification” in the list of procedural
rules covered by this regulation.

Section 351.303(b). Filing

The Department is amending
§351.303(b) to add subparagraphs (1)
through (4). Section 351.303(b)
previously required all documents to be
addressed and submitted to the APO/
Dockets Unit, Room 1870 between the
hours of 8:30 a.m. and 5 p.m. on
business days. The Department is
amending this section by designating it
as subparagraph (1). The Department is
also including in § 351.303(b)(1) the
term ‘‘Eastern Time” to clarify the time
a submission is due when the submitter
may be filing the submission from a
different time zone. The Department is
also omitting the period after “NW” in
the Department’s address, which was a
typographical error.

In the Proposed Rule, the Department
proposed specifying that manually filed
submissions must be submitted between
the hours of 8:30 a.m. and 5 p.m.
Eastern Time on business days, but that
electronically filed submissions must be
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filed by 5 p.m. Eastern Time on the due
date. The reason for the distinction is
that manually filed submissions may
only be filed during business hours, but
electronically filed submissions may be
filed at any time, provided that they are
filed in their entirety by 5 p.m. Eastern
Time on the due date.

Two commenters requested
clarification of whether electronically
filed submissions will be due by 5 p.m.
on the original due date, even if it falls
on a weekend, holiday or non-business
day. The commenters stated that parties
whose deadlines do not fall on a
business day will be at a disadvantage
to parties whose deadlines fall on a
business day and that there is no reason
why the Department should grant less
time for electronically filed documents
on days when the Department is closed.
Another commenter stated that
electronic filing largely eliminates the
rationale for a 5 p.m. deadline and
suggested that the Department should
require that documents to be filed prior
to midnight on that date. The same
commenter proposed, alternatively, that
if the Department will maintain its
requirement that different filing events
be used for files that exceed the system’s
file size limit, then the Department
should adopt other procedures to avoid
harsh results. For example, the
commenter suggested setting the
deadline for such large documents at
6 p.m.

In response to the first two comments,
the Department is amending the
language in § 351.303(b)(1) to clarify
that where the due date for either an
electronic or manual filing falls on a
non-business day, the Secretary will
accept documents filed on the next
business day. With regard to the
proposals to change the filing deadline
to midnight or, alternatively, 6 p.m. for
submissions requiring multiple filing
events, the Department has not adopted
either proposal. The APO/Dockets Unit,
which will continue to process
manually filed documents, will
maintain its current hours of operation,
8:30 a.m. through 5 p.m. Eastern Time,
in order to provide equal treatment for
both electronic and manual
submissions. In addition, the
Department’s technical support for
electronic filing will not be available
after 5 p.m., so the Department believes
that a 5 p.m. deadline is appropriate.

Electronic Filing Requirement and
Exceptions Thereto

The Department is adding
§351.303(b)(2), which sets forth the
electronic filing requirement using IA
ACCESS and the exemptions to that
requirement. This regulation also refers

to the IA ACCESS Handbook, which
contains detailed filing procedures that
a submitter must follow. The IA
ACCESS Handbook is available on the
Department’s Web site at http://
www.irade.gov/ia.

In the Proposed Rule, the Department
stated that exceptions to the electronic
filing requirement will be set forth in
the IA ACCESS Handbook. Proposed
§351.303(b)(2)(i) stated that if a
submitter were unable to comply with
the electronic filing requirement under
certain circumstances for which no
exception in the IA ACCESS Handbook
applies, in accordance with section
782(c) of the Tariff Act, as amended, the
Department will consider the ability of
the submitter and may modify the
electronic filing requirements on a case-
by-case basis.

The Department received numerous
comments with regard to this regulation.
Several commenters expressed the need
for the Department to disclose the
specific exceptions to or exemptions
from the electronic filing requirement.
One commenter stated that exceptions
to the electronic filing requirement
should be set forth in the regulations
themselves, despite the commenter’s
agreement with the Department’s
rationale that the exceptions may evolve
over time. The commenter stated that at
a minimum, the initial list of exceptions
should be inserted in the regulations
with a notice that the list be amended
as changes are made and that, until such
time as the regulations can be updated,
unpublished changes may be
temporarily found on the Department’s
Web site. Another commenter requested
that the Department establish a standard
set of exemptions which do not require
a case-by-case decision. In addition, the
commenter proposed the development
of a bulky document standard, whereby
documents over a certain size would be
routinely filed manually, without the
need to request prior authorization on a
case-by-case basis.

After considering these comments, the
Department is including in
§351.303(b)(2)(ii)(A) two exemptions
from the electronic filing requirement.
First, as proposed by one commenter,
the Department has adopted a bulky
document standard, whereby
documents exceeding 500 pages may be
filed manually, with the inclusion of a
cover sheet and separator sheets
generated using IA ACCESS. The
Department finds that giving parties the
option of manually filing bulky
documents will facilitate the processing
and review of such documents as parties
make the transition to an electronic
filing system. Manual filing is optional
for such documents, and the

Department anticipates that parties will
prefer to electronically file bulky
documents as they become more
accustomed to electronic filing.

In determining whether a document
qualifies as bulky, a submitter must not
include database printouts in the page
count, and as stated in § 351.303(c)(3),
and further discussed below, database
printouts need not be submitted to the
Department. The Department has
included detailed instructions regarding
such manual filings in the IA ACCESS
Handbook, and parties must follow
those instructions.

The Department has also exempted
large database files from the electronic
filing requirement in
§351.303(b)(2)(ii)(A). As explained in
detail in the IA ACCESS Handbook, the
Department requires database files
exceeding the maximum file size
(currently 20 MB) to be filed manually
in the APO/Dockets Unit on a CD or
DVD as a separate submission
accompanied with a cover sheet
generated in IA ACCESS. Detailed
instructions regarding the filing of
database files are included in the IA
ACCESS Handbook and parties must
follow those instructions. Unlike the
bulky document exemption, the large
data file exemption is mandatory.

One commenter stated that the IA
ACCESS system should have flexibility
to allow exceptions to mandatory
electronic filing and that the
Department should make
accommodations for technical
difficulties.

In response to these comments, in
§ 351.303(b)(2)(ii)(B), the Department
has specified that if the IA ACCESS
system is unable to accept filings
continuously or intermittently over the
course of any period of time greater than
one hour between 12 noon and 4:30
p.m. Eastern Time, or for any duration
of time between 4:31 p.m. and 5 p.m.
Eastern Time, then a person may
manually file the document in the APO/
Dockets Unit. The Department will
provide notice of such technical failures
on its Help Desk line. Procedures for
manual filing in this situation are
provided in the IA ACCESS Handbook.

Apart from the two exemptions
specified in § 351.303(b)(2)(ii)(A) and
the IA ACCESS technical failures
described in § 351.303(b)(2)(ii)(B), the
Department has also specified in
§351.303(b)(2)(i1)(C) that if a submitter
is unable to comply with the electronic
filing requirement, as provided in
§351.103(c) and in accordance with
section 782(c) of the Act, the submitter
must notify the Department promptly of
the reasons the submitter is unable to
file the document electronically, and
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provide a full explanation and suggested
alternative forms in which to submit the
information. The Department will
consider the ability of the submitter and
modify the electronic filing requirement
on a case-by-case basis. As such, if an
exception is made, it will apply to the
submitter requesting it for the document
on which the modification is being
requested. An exception made under
this provision will not serve as a blanket
exemption for all submitters for future
submissions.

One commenter stated that prior to
finalizing any regulations applicable to
the electronic filing process, the
Department should disclose its entire
list of exceptions and allow the public
to comment on them. This commenter
stated that doing so would allow parties
to work with the Department in
reducing or expanding the list of
exceptions based on parties’ experiences
with other electronic filing systems.

Although the Department indicated in
the Proposed Rule that it wanted the
flexibility to amend the list of
exceptions on an ongoing basis, the
Department has determined that it is
more appropriate to explicitly include
the above exemptions in the regulations,
subject to amendment through the
notice and comment rulemaking
process. Should the Department
determine that additional exemptions
are appropriate, it will amend the
regulations as needed and solicit
comments at that time.

One commenter suggested that the
Department should create exceptions for
petitions for the initiation of an AD or
CVD investigation, pro se respondents,
small businesses, and documents not
readily susceptible to scanning such as
physical exhibits. We have not adopted
these proposals. The Department has
decided not to create standard
exceptions based on the document type
being filed, such as a petition. Doing so
would result in the imposition of
different rules for counsel to petitioners
and counsel to respondents. The
commenter has not explained why pro
se respondents and small businesses
should automatically be exempt from
the electronic filing requirement.
Indeed, the Department believes that
electronic filing will ultimately reduce
the cost and burden on outside parties
and thus be beneficial to pro se
respondents and small businesses. The
Department will also continue its
practice of working closely with pro se
respondents and small businesses in
assisting them through the filing
process. With regard to this
commenter’s request for an exception
for physical exhibits, we have never
required the submission of physical

exhibits: Therefore we will not make an
electronic filing exception for them. The
Department prefers that rather than
submit a physical exhibit, which may be
large, cumbersome, or even perishable,
a submitter should include in its
submission a narrative description and/
or photograph or video format so that
the characteristics of the physical
exhibit may be included on the record
of the proceeding. If the submitter
wishes to submit a physical exhibit, the
submitter will need to obtain prior
written permission from the Department
for an exception to file the physical
exhibit manually in accordance with
§351.303(b)(2)(ii)(C).

File Size Limitations

One commenter recommended the
Department consider a larger file size
limitation, citing examples to the file
size limits of the U.S. International
Trade Commission and the Court of
International Trade. Another commenter
stated that if file size limits are imposed,
they should be no less restrictive than
the U.S. International Trade
Commission’s limits: 50 separate
attachments of 25 MB each in a single
filing event. Another commenter noted
that because documentation is often
submitted to a legal representative in its
original form and needs to be submitted
to the Department in Adobe portable
document format (“PDF”’) or JPEG
format, the memory size of such files is
much larger than those prepared in
Microsoft Word or Excel. This could
result in possibly dozens of electronic
submissions, requiring the Department
to piece together multiple sets of files.
Thus, the commenter recommended
increasing the memory limitation of the
size of files to the largest possible under
the electronic filing system being
proposed, including both for the overall
memory threshold and the individual
attachment threshold. Another
commenter stated that to avoid the need
for separate filing events, the
Department should impose limits only
on the size of the individual
attachments, without limits on the total
file size. The commenter further stated
that repetitive entry of identical
information is burdensome and may
lead to error. Finally, two commenters
recommended including the ability to
link documents, so that the Department
can more easily piece together
submissions where the individual
sections exceed the size limitation.

With respect to the comment on
setting limits on file size, the
Department has set the individual
document file (i.e., case briefs, general
comments, efc.) size limit to 4 MB per
file. A document can be separated into

numerous files, which can be uploaded
in batches of five, provided each
individual file is no larger than 4 MB
and the total combined file size of the
grouping does not exceed 20 MB. The
user may upload up to a total of 99
additional files, grouped in
combinations of five, with the same
individual and combined file size as
mentioned, and these individual files
will be linked together, as suggested by
one commenter. In addition, the
Department has set the individual data
file (i.e., SAS files, databases, etc.) size
limit to 20 MB per file. Thus, the
Department expects that IA ACCESS
will be able to accommodate large
documents which will be filed as
linked, smaller files. The Department
added this feature during the last month
of the Release 1 pilot program.

The Department has determined 4 MB
to be the appropriate individual
document file size limit and 20 MB to
be the appropriate individual data file
size limit based on numerous factors,
each of which have been considered and
balanced. Such factors include the
ability of the IA ACCESS system to
accommodate the high volume of
anticipated submissions based on
current server resources, the difficulty
for Department personnel to work with
larger files, and the available Internet
bandwidth to users throughout the
world, which may limit their ability to
upload larger documents. The
Department has also determined that
because data files are submitted less
frequently than document submissions,
the IA ACCESS system is capable of
accepting individual data files of 20 MB
in size. In addition, the larger individual
file size for data meets the important
need of keeping databases intact.

Although the Department has
determined 4 MB and 20 MB to be the
appropriate individual file sizes for
documents and data files, respectively,
at this time, the Department anticipates
that the attachment and overall file size
requirement may change over time as
Internet resources expand throughout
the world and the Department gains
experience in administering the IA
ACCESS system and using larger files.

As for the commenter’s statement that
documentation must be submitted in
JPEG format, IA ACCESS does not
currently accept files in JPEG format.

The Department acknowledges that
the U.S. International Trade
Commission and Court of International
Trade have different file size limitations
for electronic filing. However, the
Department must base the individual
file size limitation for IA ACCESS upon
the specific needs of the Department’s
AD/CVD proceedings, such as the
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factors noted above as well as the type,
size, frequency, and security
classification of documents. Thus, the
Department has not chosen to align its
file size limitations to those of the U.S.
International Trade Commission and the
Court of International Trade.

Section 782(c) of the Act

One commenter noted that the
Department did not propose to require
submitters who notify the Department
promptly of any difficulties encountered
in submitting information to the
Department to also provide a suggested
alternative method for submitting the
information, which seems to be required
under section 782(c) of the Act. The
commenter suggested that the
Department specifically reference this
obligation in its new regulation,
particularly when the failure to comply
with the requirement could
substantially harm the submitter in
relation to its respective proceeding and
the “burden” on the Department of
including notification of the
requirement in its regulation is minimal.

In its explanation of § 351.303(b)(2),
which addresses these requirements of
section 782(c) of the Act, the
Department noted that it did not discuss
the requirement to propose an
alternative method of submission in the
regulations because it anticipates that
the alternative suggestion would be for
the submitter to file the submission
manually. However, the Department
stated that this omission does not affect
a submitter’s obligation to satisfy such
a requirement. The Department agrees
with the commenter that the language in
section 782(c) of the Act should be
included in § 351.303(b)(2)(ii)(C) of the
new regulations to put the public on
notice of the requirement. Accordingly,
the Department has amended
§351.303(b)(2)(ii)(C) to include the
statutory requirement under section
782(c) of the Act that the submitter
suggest alternative forms in which it is
able to submit the requested
information.

The Department is adding
§351.303(b)(2)(ii)(D) to provide the
number of hardcopies required if a
document is filed manually.
Specifically, a submitter must manually
file in the APO/Dockets Unit one
hardcopy of each document, with the
exception of a business proprietary
document filed under the bulky
document exemption, which requires
two copies. This regulation also
specifies that a manual filing requires
submission of a cover sheet generated in
IA ACCESS in accordance with
§351.303(b)(3).

The Department is adding
§351.303(b)(3) to specify that a cover
sheet is required for manual
submissions. A submitter must generate
the cover sheet online at http://
iaaccess.trade.gov, and print it for
submission to the APO/Dockets Unit
along with the hardcopy manual
submission. The purpose of the cover
sheet is to provide the Department with
information indicating, among other
things, the party filing the submission,
the segment of the proceeding, and the
type of submission being filed. The
cover sheet will contain a barcode that
will be used to identify and track the
submission. The Department has
removed the proposed requirement that
a person complete a coversheet for a
document that is filed electronically.
Although IA ACCESS requests the same
information for an electronic filing as it
requires on the cover sheet for a manual
filing, in the electronic filing mode, that
information is referred to as “IA
ACCESS Document Information,” not a
cover sheet. Therefore, the Department
has deleted this reference from the final
rule. The Department had previously
proposed including a statement that the
person submitting the cover sheet is
responsible for the accuracy of all
information contained in the cover
sheet. The Department has also removed
that statement from the final rule
because the information appearing on
the cover sheet already appears on the
submission itself, the accuracy of which
is already subject to certifications of
factual accuracy that accompany the
submission.

The Department is adding
§351.303(b)(4) to identify and
distinguish among the five document
classifications that may be submitted to
the Department. The Department has
observed confusion among interested
parties with regard to the identification
and labeling of documents, especially
with regard to documents containing
double-bracketed information. Thus, the
Department finds it necessary to
standardize the identification and
labeling of all documents. In addition, a
submitter will need to identify the
document properly when inputting the
document information in IA ACCESS
before filing the document. The
document identification will determine
who will have access to the document.
Misidentification of a document may
result in the unauthorized disclosure of
business proprietary information. The
Department is also moving the
definition of “business proprietary
version” from §351.303(c)(2)(i) to
§351.303(b)(4). In addition, the
Department is using the phrase

“business proprietary document or
business proprietary/APO version, as
applicable” rather than only “business
proprietary version’’ to make the
terminology consistent with that in
proposed § 351.303(b)(4)(i), (ii), and
(iii).

Accordingly, the Department is
adding sections 351.303(b)(4)(i), (ii), and
(iii) to identify and define the three
types of business proprietary
submissions. The document described
in § 351.303(b)(4)() is called “Business
Proprietary Document—May Be
Released Under APO.” This business
proprietary document contains only
single-bracketed business proprietary
information which a party agrees to
release under administrative protective
order (“APO”).

The document classifications
described in § 351.303(b)(4)(ii) and (iii)
are business proprietary documents that
use double-bracketing. The document
described in § 351.303(b)(4)(ii) is called
“Business Proprietary Document-May
Not Be Released Under APO.” This
document may contain both single and
double-bracketed business proprietary
information, but the submitter does not
agree to the release of the double-
bracketed information under APO. In
this document, the information inside
the double brackets is included.

The third document classification
described in § 351.303(b)(4)(iii) is called
“Business Proprietary/APO Version—
May Be Released Under APO.” It must
contain only single-bracketed business
proprietary information. The submitter
must omit the double-bracketed
business proprietary information from
this version because this version will be
released under APO. This is why the
term “APO Version” is included in the
name of the document.

The Department is adding
§351.303(b)(4)(iv) and (v), which
identify the two types of public
submissions. The first is the “Public
Version,” which corresponds to a
business proprietary document, except
it omits all business proprietary
information, whether single or double-
bracketed. This section also refers to the
specific filing requirements for filing the
public version, which is found in
§351.304(c). The second is the “Public
Document,” which contains only public
information. In the Proposed Rule, the
Department had stated that there is no
corresponding business proprietary
version for a public document. For the
final rule, the Department is amending
§351.303(b)(4)(v) to change the term
“business proprietary version” to
“business proprietary document” in
order to make the terminology
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consistent with §351.303(b)(4)(i) and
(ii).

One commenter disagreed with the
renaming of “business proprietary
version” to “business proprietary
document.” The commenter stated that
the term ““business proprietary version”
implies that a public version will be
filed on the next business day, while
“business proprietary document”
implies that no public version will be
filed. The commenter also stated that
the change will generate more confusion
for a term that has become standard at
both the Department and the U.S.
International Trade Commission and
that the existing confusion will be
rectified by the inclusion of the
definition of “APO version” in the
amended regulations. Finally, the
commenter stated that differing
terminology may create unintended
confusion regarding documents that
must be filed at both agencies.

The Department does not agree that
the proposed amendment will generate
confusion. A public version of a
business proprietary document must
always be filed in accordance with
§ 351.304(c), and it therefore must
correspond to the business proprietary
document. It is possible that the
commenter meant that when a business
proprietary document is filed on the
first day, in accordance with the one-
day lag rule, it is in fact filed without
the public version. However, the
Department is not basing the document
classifications on when the documents/
versions are filed relative to one
another. The Department’s reasoning
stems from the content of the
submissions. When compared to the
other document classifications, the
business proprietary document is the
complete document and contains all
business proprietary information
enclosed in brackets. Thus, it should be
referred to as a ““document” and not a
“version.” The public version and APO
version are versions of that document
and are therefore named as such.

Section 351.303(c). Filing of Business
Proprietary Documents and Public
Versions Under the One-Day Lag Rule;
Information in Double Brackets

In § 351.303(c)(1), 351.303(c)(2)(ii),
and 351.303(c)(2)(iii), the Department is
deleting the requirement that a person
must file multiple copies of each
submission with the Department (i.e.,
six copies of public documents, or the
combination of: (A) six copies of the
business proprietary version and (B)
three copies of the public version of a
document). The Department has
replaced these sections with
§ 351.303(b)(2)(ii)(D), which specifies

the number of hard copies required if a
document is filed manually. The
original reason for these requirements
concerning copies of a document was to
make a copy available to each person in
the Import Administration team
administering the proceeding. However,
with implementation of electronic filing
and the uploading of manually filed
submissions by CRU onto IA ACCESS,
the Import Administration team will be
able to access all submissions
electronically and print them from IA
ACCESS, making additional copies
unnecessary. In § 351.303(c)(2)(i), the
Department is deleting the sentence
defining “business proprietary version”
because it has been included in
proposed § 351.303(b)(4).

Section 351.303(c)(2)(i) of the prior
regulation stated that a person must file
one copy of the business proprietary
version of any document with the
Department within the applicable time
limit. The Department is deleting the
reference to the copy and changing
“business proprietary version” to
“business proprietary document” to
make the terminology consistent with
that in 351.303(b)(4)(i) and (ii). The
Department is also clarifying that the
one-day lag rule does not apply to a
petition, amendments to a petition, or
any other submission filed prior to the
initiation of an investigation. This
amendment reflects the Department’s
practice not to apply the one-day lag
rule during the 20-day pre-initiation
period. This practice ensures that a
business proprietary document and
public version are filed simultaneously
in their final form. When the
Department has only 20 days to initiate
an investigation, waiting one business
day for the final version of a document
further shortens an already short
deadline, especially when petitioners
may be required to file responses to
requests for additional information. In
addition, because of the Department’s
obligation to provide a copy of the
public version of the petition and all
amendments to the petition to
embassies of exporting countries named
in a petition under § 351.202(f), the
Department does not allow submissions
under the one-day lag rule so that the
embassies may obtain their copies as
expeditiously as possible.

Section 351.303(c)(2)(ii) of the prior
regulation stated that, although a person
must file the final business proprietary
version of a document with the
Department, the person may serve only
those pages containing bracketing
corrections on other persons. The
Department is amending this regulation
to replace “‘business proprietary version
of a document” with “business

proprietary document” to make the
terminology consistent with that in
§351.303(b)(4)(i) and (ii). This
amendment will not change the
requirement that a person must file a
complete, final business proprietary
document on the first business day after
the business proprietary document is
filed. The Department is also amending
this regulation to specify that the final
business proprietary document must be
identical in all respects to the business
proprietary document filed on the
previous day, except for any bracketing
corrections and the omission of the
warning “‘Bracketing of Business
Proprietary Information Is Not Final for
One Business Day After Date of Filing,”
in accordance with § 351.303(d)(2)(v).
We believe emphasizing that the two
documents must be identical with the
exception of bracketing corrections and
the requisite warning pertaining to
bracketing is necessary because, in our
experience, there appears to be some
confusion about whether the dates or
the content of the cover letters of the
two documents should remain
unchanged. With this amendment, the
Department hopes to clarify that, except
as discussed above, the two documents
must be identical.

The Department is also amending this
regulation to require persons to serve
the complete final business proprietary
document on other persons only if there
are bracketing corrections. One
commenter expressed agreement with
this proposed change in its comments
on the Proposed Rule. The new
regulation also makes explicit that if
there are no bracketing corrections, a
person need not serve a copy of the final
business proprietary document on
persons on the APO service list. The
reason service is not required in the
absence of bracketing corrections is that
in accordance with §351.303(f), a
person will have already served the
business proprietary document filed on
the due date. If there are no bracketing
corrections, then there is no need to
serve the business proprietary document
again.

Section 351.303(c)(2)(iv) of the prior
regulation stated that if a person serves
authorized applicants with a business
proprietary version of a document that
excludes information in double brackets
pursuant to § 351.304(b)(2), the person
must simultaneously file with the
Department one copy of those pages in
which information in double brackets
has been excluded. The Department is
amending this section by adding a
reference to § 351.303(b)(4)(iii) and
correctly identifying the document type
as the “Business Proprietary/APO
Version.” The Department now requires
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a person to file the complete Business
Proprietary/APO Version of the
document, as opposed to only those
pages in which the double-bracketed
information has been excluded, so that
it has the complete document for the
official record. The original purpose of
requiring a copy of only the pages where
the double-bracketed information has
been omitted was to conserve the
amount of paper filed by the submitter.
However, because the document will be
filed electronically, the submitter will
be able to reduce the amount of paper
used while simultaneously ensuring
that the Department receives the same
submission that is served on the APO
authorized applicants.

In addition to the foregoing
amendments to § 351.303(c)(1) and
351.303(c)(2)(i)-(iv), the Department
replaced the term “business proprietary
version” with ““business proprietary
document” in these sections, as well as
in the title of § 351.303(c). These
amendments make the terminology
consistent with that in § 351.303(b)(4)(i),
(ii), and (iii).

Section 351.303(c)(3) previously
required that if factual information is
submitted on computer media at the
request of the Secretary, it must be
accompanied by the number of copies of
any computer printout specified by the
Secretary. This regulation also required
that information on computer media
must be releasable under APO,
consistent with § 351.305. The
Department is deleting the statement
that the Secretary may require
submission of factual information on
computer media because it implies that
the Secretary may make such requests
only occasionally. Over time, the
Department has requested with
increasing frequency the submission of
sales and cost databases to accompany
questionnaire responses. This practice
has become the norm rather than the
exception. In order to clarify how such
electronic databases should be
submitted in conjunction with the
electronic filing requirement, the
Department is amending this section to
require that all sales files, cost files, or
other electronic databases submitted to
the Department be filed electronically in
the format specified by the Department.
For the final rule, the Department has
revised this language to clarify the
situation in which a submitter would
file a database manually, citing to
§351.303(b)(2)(ii)(A), which requires
large data files to be filed manually. The
Department is also amending
§351.303(c)(3) to remind submitters that
all electronic database information must
be releasable under APO regardless of

whether it is filed electronically or
manually.

The Department wants to emphasize
that the complete databases submitted
by the parties will now be maintained
in an electronic format in the official
and public files. Previously, parties
submitted only one electronic copy of
the database, which became the working
copy used by the Department in
performing its calculations. The official
and public records only contained
hardcopy printouts of the databases, and
oftentimes, the printouts reflected only
a portion of the databases if they were
voluminous. Because the Department
will have the capability to accept the
databases in an electronic format, the
Department has had to consider how
parties can bracket or seek business
proprietary treatment for information on
the databases when the format in which
the data is presented does not allow for
the use of brackets to indicate the
information for which the submitter is
requesting business proprietary
treatment. Thus, the Department has
determined that it will deem all
databases containing business
proprietary information that are
submitted in electronic format as
business proprietary submissions.
Brackets will not be required on the
electronic databases. However, the
Department urges submitters to include,
where possible, headers or footers
requesting business proprietary
treatment of the information on the
databases. For public versions of
databases, the Department requires
submitters to submit the public version
in a PDF format. The public version of
the database must still be publicly
summarized and ranged in accordance
with § 351.304(c). The public version of
the database, together with the narrative
portion of a questionnaire response, will
indicate the fields and values for which
the submitter requests business
proprietary treatment. Deeming the
entire electronic database as business
proprietary will not render each and
every field and value submitted in the
database as eligible for business
proprietary treatment.

One commenter stated that the
Department already envisions that
databases may be filed electronically,
where possible, therefore IA ACCESS
should accommodate the filing of
electronic files other than PDF files,
where appropriate. The Department has
selected PDF as the appropriate file
format for documents because the
Department seeks a uniform format that
is widely available, acceptable by users,
and compatible with most computer
systems. Furthermore, as a PDF, the
content of the submissions cannot be

altered and the PDF format ensures that
the Department will be able to open the
submissions in the future. With regard
to databases, submitters should refer to
the questionnaire or specific request for
information by the Department to
determine the acceptable formats for the
requested databases. The Department
has also made available in the IA
ACCESS Handbook additional
information as to file types accepted in
IA ACCESS and specific instructions
which parties must follow when filing
databases.

Section 351.303(d). Format of
Submissions

The Department is amending
§351.303(d) to make references to the
filing terminology consistent with the
other terminology used in the rest of
this section. Specifically, the
Department has replaced the term
“copies” with “submissions” because,
as stated above, the Department will no
longer require a person to file multiple
copies of a submission.

Section 351.303(d)(2) provides the
specifications and markings required for
filing documents with the Department.
Paragraph (d)(2) specifies that a person
must submit documents on letter-size
paper, single-sided, and double-spaced,
and that the first page of each document
must contain information in the formats
described in subparagraphs (i) through
(vi). The Department amended
paragraph (d)(2) to specify the
dimensions of letter-size paper (872 x 11
inches). Because CRU staff will need to
insert all manually filed submissions
into a scanner, the Department requires
that manually filed documents be bound
only with a paper clip, butterfly/binder
clip, or rubber band. The omission of
binding will ensure that the paper in the
submission is not damaged, thereby
facilitating the scanning process. Thus,
the Department has prohibited the use
of stapled, spiral, velo, or other type of
solid binding in manual submissions.
The Department has also amended
paragraph (d)(2) to require the
placement of the cover sheet described
in paragraph (b)(3) before the first page
of the document being manually filed.
With regard to electronically filed
documents, the new regulation specifies
that the document be formatted to print
on letter-size (872 x 11 inch) paper and
double-spaced. The new regulation also
specifies that spreadsheets, unusually
sized exhibits, and databases are best
utilized in their original printing format
and should not be reformatted for
submission.

Section 351.303(d)(2)(iii) of our prior
regulation required submitters to
indicate on the third line of the upper
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right-hand corner the segment of a
proceeding for which a document is
being filed and, if for a review, the
inclusive dates of the review, the type
of review, and section number of the
Act corresponding to the type of review.
The Department is amending

§ 351.303(d)(2)(iii) to replace the current
list of types of segments with a non-
exhaustive list. The new regulation also
provides a specific date format for use
in indicating the period of review, if
relevant. The Department has
eliminated the requirement that the
submitter indicate the relevant section
of the Act that corresponds to the type
of review for which the document is
submitted. The Department has
observed that this marking requirement
is often overlooked by submitters, and
when it is included, submitters often
refer only to section 751 of the Act
without referring to the specific
subsection. Because the new regulation
requires a submitter to indicate the
specific segment of a proceeding in
which a document is being filed, the
Department has determined it would be
redundant to also require the submitter
to specify the particular subsection of
the Act corresponding to the type of
review.

The Department is also amending
§351.303(d)(2)(v) to make it consistent
with the terminology in § 351.303(b)(4).
Specifically, the prior regulation
required that, on the fifth and
subsequent lines of each submission, a
submitter must indicate whether any
portion of the document contains
business proprietary information and, if
so, to list the applicable page numbers
and state either “Document May Be
Released Under APO” or “Document
May Not Be Released Under APO.” The
Department is changing the terminology
so that the term “Document” is replaced
with either “Business Proprietary
Document —” or “Business Proprietary/
APO Version,” as applicable, so that it
is consistent with the terminology in
§351.303(b)(4). The Department is also
capitalizing the first letter in the words
“is”” and ““be” to correct typographical
errors. The prior version of
351.303(d)(2)(v) also stated that the
warning ‘“‘Bracketing of Business
Proprietary Information Is Not Final for
One Business Day After Date of Filing”
must not be included in “the copies of
the final business proprietary version
filed on the next business day.” The
Department is deleting the term “‘the
copies of” because a submitter will no
longer be filing multiple copies of a
submission, in accordance with
proposed § 351.303(b)(2)(v). The
Department is also replacing the term

“business proprietary version” with
“business proprietary document” to
make the terminology consistent with
that in § 351.303(b)(4).

Section 351.303(d)(2)(vi) of the prior
regulation required that public versions
of business proprietary documents
contain the marking requirements in
paragraphs (d)(2)(i)—(v) of this section
and that the first page is conspicuously
marked ‘“Public Version.” The
Department is amending this section to
refer to both the public version and the
business proprietary document in the
singular. This amendment clarifies that
there is only one public version of a
business proprietary document. The
Department is also adding subparagraph
351.303(d)(2)(vii) to this section to
require the same markings for a “Public
Document” as for a ‘“Public Version,”
with the exception being use of the
word “Document” instead of “Version.”
These amendments bring the language
in this section into conformity with the
document classifications in paragraph

(b)(4).

Section 351.303(f). Service of Copies on
Other Persons

Section 351.303(f) of the prior
regulation stated that except as provided
in sections 351.202(c), 351.207(f)(1), and
paragraph (f)(3) of this section, a person
filing a document with the Department
simultaneously must serve a copy of the
document on all other persons on the
service list by personal service or first
class mail. The Department is changing
the reference to § 351.207(f)(1) to
§351.208(f)(1) to correct a typographical
€ITOor.

Section 351.303(f)(1)(ii) of the prior
regulation stated that a party may serve
a public version or a business
proprietary version of a document
containing only the server’s own
business proprietary information on
persons on the service list by facsimile
or other electronic transmission process,
with the consent of the person to be
served. The Department is changing the
reference to ‘“business proprietary
version of a document” to “‘business
proprietary document” to make the
terminology consistent with that used in
§351.303(b)(4). The Department is also
specifying that the business proprietary
document may be served on persons on
the APO service list and that the public
version of such a document may be
served on persons on the public service
list by facsimile transmission or other
electronic transmission process, with
the consent of the person to be served.

One commenter asked the Department
to clarify in § 351.303(f) that public
documents may also be served
electronically. The Department has

amended this regulation to include
public documents in the types of
documents that may be served by
facsimile or other electronic
transmission with the consent of the
party being served.

One commenter stated that changes
affecting service of business proprietary
information should be introduced
gradually, subject to extensive
comment. Another commenter stated
that the Department should mandate
electronic service to parties on the
respective service list (where allowed
under the Department’s regulations).
That commenter noted that electronic
service is consistent with the
Department’s stated goal of creating
efficiencies in both the process and
costs associated with filing and
maintaining documents, and that
electronic service would be consistent
with the Court of International Trade’s
filing system currently in place. The
commenter stated that the Department
could expressly state that electronic
service will not be mandatory where a
document is filed manually.

The Department agrees that changes
affecting service of business proprietary
information should be introduced
gradually and be subject to comment.
With the exception of service of APO
applications, which were previously
required to be served by the same means
as they were filed with the Department
(§351.305(b)(2)), and the requirement
that parties serve the complete final
business proprietary document when
bracketing corrections are made under
the one-day lag rule (§ 351.303(c)(2)(ii)),
the Department has not changed any of
the service requirements in the
regulations. The Department has
decided to focus on electronic filing,
rather than electronic service, at this
time. However, parties may continue to
consent to electronic service in
accordance with §351.303(f)(1)(ii).

Although the Department had
proposed correcting a typographical
error in § 351.303(g), that regulation is
currently the subject of another
rulemaking. See 76 FR 7491 (February
10, 2011). Therefore, the Department
has not made any changes to
§ 351.303(g) in this final rule.

Sections 351.304(b), 351.304(c), and
351.304(d). Identification of Business
Proprietary Information, Public Version,
and Returning Submissions That Do Not
Conform With Section 777(b) of the Act

Section 351.304(b)(2)(iii) of the prior
regulation stated that ‘‘the submitting
person may exclude the information in
double brackets from the business
proprietary information version of the
submission served on authorized
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applicants.” The Department is
amending this sentence to replace
“business proprietary information
version’” with “Business Proprietary/
APO Version” to make the terminology
consistent with that in

§ 351.303(b)(4)(iii).

In addition, the Department is
amending § 351.304(b)(1) by creating
two subsections. Subsection
351.304(b)(1)(i) addresses the
identification of business proprietary
information in general, and subsection
351.304(b)(1)(ii) addresses the
identification of business proprietary
information with regard to electronic
databases. The Department is specifying
in the latter subsection that in
accordance with §351.303(c)(3), an
electronic database containing business
proprietary information need not
contain brackets for the submitter to
request proprietary treatment for its
information. Instead, the submitter must
select the security classification
“Business Proprietary Document—May
Be Released Under APO” at the time of
filing to request business proprietary
treatment of the information contained
in the database.

Section 351.304(c) of the prior
regulation provided requirements for
filing the public version of a business
proprietary document. Section
351.304(c)(1) specified, among other
things, that the public version must be
filed on the first business day after the
filing deadline for the ““business
proprietary version of the submission.”
The Department is amending this
section to replace ‘“business proprietary
version of the submission”” with
“business proprietary document” to
make the terminology consistent with
that in § 351.303(b)(4)(i) and (ii).

Section 351.304(c)(2) of the prior
regulation specified, among other
things, that if a submitting party
discovers that it failed to bracket
information correctly, the submitter may
file a complete, corrected “‘business
proprietary version of the submission”
along with the public version. The
Department is amending this section to
replace “business proprietary version of
the submission” with ““business
proprietary document’” to make the
terminology consistent with that in
§351.303(b)(4)(i) and (ii).

One commenter asked the Department
to amend § 351.304(c), which currently
states that if an individual portion of the
numerical data is voluminous, at least
one percent representative of that
portion must be summarized. The
commenter proposed limiting the
amount of information to be
summarized from one percent of the
portion of the data to one percent of the

entire submission because the ranging of
data takes a considerable amount of
time and increases the cost of
compliance with the regulation. The
Department did not propose any
changes to this section of the regulations
in the Proposed Rule. Further, the
Department continues to find that
requiring public summarization of one
percent of each portion of data best
implements section 777(b)(1)(B) of the
Act, which requires public summaries
of information submitted to the
Department, and best serves the ability
of the public to participate in the
Department’s proceedings. Thus, the
Department has not made the requested
change in the final rule.

Section 351.304(d)(1) of the prior
regulation stated that the Secretary will
return a submission that does not meet
the requirements of section 777(b) of the
Act, which governs the Department’s
APO rules of practice and procedure.
Section 351.304(d)(1) of the prior
regulation further specified that the
submitting person may take any of four
enumerated actions within two business
days of the Secretary’s explanation of its
reasons for returning the submission.
Prior § 351.304(d)(1)(iv) also specified
that one of those enumerated actions is
the submission of other material
concerning the subject matter of the
returned information and that, if the
submitting person takes none of the
enumerated actions, the Secretary will
not consider the returned submission.
As discussed above, because the
Department will be using an electronic
filing system, rather than physically
return an electronic submission, the
Department will instead reject the
submission. The Department will follow
the same procedure for manually filed
submissions. Thus, the Department is
amending the regulations to change the
term “‘return” with “reject” in sections
351.304(d)(1) and 351.304(d)(1)(iv).

Section 351.305(b). Application for
Access Under Administrative Protective
Order

Section 351.305(b)(2) of the prior
regulation required the applicant for
access to business proprietary
information under APO to serve the
APO application in the same manner
and at the same time as it serves the
application on the Department. The
Department is amending this regulation
because an applicant cannot currently
serve other parties electronically using
IA ACCESS. Although an applicant may
serve other parties electronically with
the consent of the parties being served,
the Department will not require
electronic service. The Department
recognizes that a party being served an

APO application has a limited time
period in which to serve its previously-
filed business proprietary submissions
on a newly-approved applicant;
therefore, the Department is requiring
that the applicant serve the other parties
in the most expeditious manner
possible, simultaneously with the filing
of the APO application with the
Department.

Comments Pertaining to Pilot Program,
Implementation, and Technical Aspects
of IA ACCESS

1. Future Pilot Programs, Additional
Focus Groups, Training, and Staggered
Implementation

One commenter stated that it supports
the Department’s plans to conduct
additional pilot programs and strongly
suggests that the Department consider a
mechanism by which the experiences
gained in the first pilot program can be
shared with the larger user public. The
commenter stated that the Department
should conduct additional focus groups
and public meetings for Release 2 and
3 Pilots and that the Department should
consider holding larger scale public
meetings. With regard to
implementation of IA ACCESS, one
commenter proposed a staggered
implementation process, such that the
Department would first require
electronic filing of only public
documents for a period of time before
requiring electronic filing of business
proprietary documents. The commenter
stated that users may not have
experience with the electronic filing of
business proprietary documents, and
the staggered implementation would
allow users time to implement new
internal procedures, including security
measures, or seek guidance from the
Department on particular matters, based
on practical prior experience with
public filings. In addition, the
commenter stated that the Department
should consider providing training
sessions prior to the start of Release 1,
noting that the training sessions
conducted by the Court of International
Trade for its electronic filing system
were helpful. The commenter also
stated that the Department should
consider a “recall” procedure to enable
users to promptly remove electronically
filed documents if business proprietary
information has been inadvertently
disclosed or other problems are
discovered after filing.

Response: As discussed in the notice
regarding the IA ACCESS pilot program,
IA ACCESS will be implemented in
three separate phases, or releases, with
each release implementing an additional
feature of IA ACCESS. 75 FR 32341
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(June 8, 2010). Release 1 will allow for
the electronic submission of documents,
Release 2 will allow for the electronic
release of public documents and public
versions, and Release 3 will allow for
the electronic release of business
proprietary documents to authorized
applicants. Each phase will be preceded
by a pilot program designed to test and
evaluate the functionality of that
release. The Department completed the
pilot program for Release 1 on
September 30, 2010. The Department
received comments from pilot
participants at the conclusion of the
pilot and a summary of those comments
is available to the public at http://
iaaccess.trade.gov under the ‘“Help”
link. Comments on the second and third
pilot programs will also be made
available to the public in the same
manner. The Department will hold
additional focus groups and public
meetings in conjunction with the
Release 2 and 3 pilot programs. The
Department will consider a large public
meeting as the need arises.

The Department disagrees with the
proposal to stagger the implementation
of the electronic filing requirement such
that only public filings will first be
required for a period of time before
requiring the filing of business
proprietary documents. Staggering the
implementation for public and business
proprietary submissions is not
practicable because it would require the
Department to operate under two filing
systems, one for public documents and
one for proprietary documents, and
such a bifurcated process would create
the potential for confusion and
inconsistency. Furthermore, requiring
parties to manually file business
proprietary submissions while
electronically filing public versions of
the corresponding submission will
create additional work for parties and
reduce the efficiencies inherent in
electronic filing.

To alleviate the concerns associated
with learning to use IA ACCESS, the
Department will provide an IA ACCESS
online training site one month prior to
implementing Release 1. On the training
site, users will be able to familiarize
themselves with IA ACCESS by filing
test documents and navigating the
system. The Department has already
provided and will continue to provide
training prior to implementing Release
1, including online demonstrations,
webinars and classes. Such training will
provide users opportunities to confer
with the Department regarding any
questions pertaining to the system,
including the implementation of any
necessary procedures for the user, such
as security measures.

With regard to a “recall” procedure,
the Department did not adopt this
proposal. The Department believes that
the continuation of its current practice
of providing assistance to those parties
wishing to correct errors discovered
after filing is the most effective way to
address inadvertent disclosures. Where
problems are discovered after filing, the
user should contact the Department for
assistance. Detailed procedures are
included in the IA ACCESS Handbook.
Where business proprietary information
is inadvertently disclosed and only
discovered after filing, the user should
contact the APO/Dockets Unit as soon
as possible.

2. Grace Period

One commenter proposed a three-
month grace period whereby the
Department allows users to file
submissions manually, at the option of
the user.

Response: The Department will not
provide such a three-month grace
period. Allowing a grace period would
be extremely disruptive for the
Department because it would require
the Department to operate and
synchronize two different filing,
document management, and
recordkeeping systems. As discussed
above, however, the Department will
provide an online training site one
month prior to implementation of
Release 1, so that users may have an
opportunity to try out the system,
practice filing test documents and

familiarize themselves with IA ACCESS.

3. Opportunities for Further Comment

One commenter requested that the
Department provide an opportunity to
submit additional comments prior to
publication of the final rule, including
comments on other parties’ comments
on the proposed rule and on the views
of the participants to the Release 1 pilot
program. In addition, the commenter
stated that the Department should make
the IA ACCESS Handbook available
prior to the start of Release 1 to allow
users to become familiar with the new
electronic filing rules and procedures
before introduction of mandatory
electronic filing. Two commenters
requested that the Department provide
an opportunity to submit comments on
the upcoming IA ACCESS Handbook.

Response: The IA ACCESS Handbook
is currently available. Parties will be
given the opportunity to submit
comments on the handbook on the IA
ACCESS Web site at http://
iaaccess.trade.gov. The Department will
post a summary of the comments online
and take them into consideration. The
Department will not provide a formal

opportunity for parties to comment on
the Release 1 pilot participants’
comments nor on the other parties’
comments to the Proposed Rule. There
is no such requirement in the
rulemaking process. See 5 U.S.C. 553(c).
As the Department continues to add
enhancements and features to IA
ACCESS, it will welcome parties’ input
on an ongoing basis.

4. Comments on Pilot Experience

The Department received the
following technical comments based on
the commenters’ experiences during the
pilot program: (1) The case name should
be automatically populated by case
number; segments should show up in
drop-down menu; (2) the Department
should expand the number of characters
for document title and file name; (3)
“document type” and ‘““subject” options
have not been appropriate to the filings,
so “Other” was often selected; (4) the
Department should refine the
“document type”” and ‘“‘subject” options
and provide the ability to customize by
typing in words prior to or after the
standard types/subjects; (5) the
Department should provide an
“approval” or confirmation screen prior
to submission; and (6) one commenter
wished to confirm that the Department
personnel have the ability to review and
print documents in color.

Response: The Department is
considering these comments as it
develops the IA ACCESS system. A
summary of these comments in addition
to others received at the conclusion of
the Release 1 pilot program is available
on the Department’s IA ACCESS Web
site at http://iaaccess.trade.gov under
the “Help” link.

5. After-Hours Help Line

One commenter recommended the
Department to establish a help line that
has relevant personnel available after 5
p.m. Eastern Time to assist with
electronic submissions.

Response: A help line will be
available and staffed with relevant
personnel between 8:30 a.m. and 5 p.m.
on business days to assist submitters
with any technical issues. We encourage
parties to give themselves ample time
prior to 5 p.m. on the due date to
successfully complete submissions
using IA ACCESS. Further, parties who
cannot meet the 5 p.m. filing deadline
should request an extension from the
relevant personnel in the Office of
Operations. Because personnel at the
Help Line cannot grant such extensions,
after-hours assistance should not be
necessary.
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6. Destruction of Files

One commenter stated that it
understood that IA ACCESS will host
only documents received after the
launch of the electronic document
system, and that the Department
currently does not envision scanning
older documents already in the Official
File. Currently, the Department is
destroying or in the process of
destroying files from proceedings that
have been terminated for five years or
more. This destruction practice would
appear inconsistent with the goal of
expanding public access to information.
If older documents are destroyed as a
matter of course, then parties are at a
disadvantage in preparing for ongoing
proceedings because some
documentation relied upon is only
available in paper form. The commenter
recommended that the Department
reconsider its destruction practice and
work towards making all existing paper
documentation and submissions from
prior proceedings available to the public
as part of a docket for that proceeding.

Response: The Department’s current
document retention policy requires it to
keep the Public File for five years after
an order has closed. The Department
plans to continue following this
retention policy, which the Department
believes makes the information
sufficiently accessible to the public. The
Department will not scan older
documents into IA ACCESS that are
already in the Official File. Doing so
would be costly and an inefficient use
of the Department’s resources. Older
files will continue to be available in the
Public Reading Room in accordance
with the Department’s retention policy.

Comments Pertaining to Procedures for
Release of Public and Business
Proprietary Information Under APO
Using IA ACCESS

In the Proposed Rule, the Department
stated that it was considering providing
for the implementation of electronic
APO release as part of the overall
transition to IA ACCESS. The
Department requested comments on the
APO release process, the adequacy of
providing for electronic release in the
APO, and the necessity of additional
security requirements in the APO
application.

In response to the Department’s
request for comments, one commenter
expressed its support for the
Department’s approach. Another
commenter recommended a system
whereby the lead attorney for service
and any other designated authorized
individuals will be notified via e-mail
that a new document has been posted to

a particular record and that the
authorized user would be able to access
the document by logging into the secure
database to upload the document on the
authorized user’s secure server. The
commenter also requested that the same
release process apply to documents filed
by parties or placed on the record by
Department personnel, thereby effecting
service via electronic notification.
Another commenter stated that the
Proposed Rule did not specify whether,
in addition to APO release, the
Department also plans public electronic
release to authorized representatives of
interested parties who have entered an
appearance. The commenter encouraged
the Department to adopt this practice,
either as part of formal rulemaking or
under its IA ACCESS procedures.

In addition to the electronic APO
release process through IA ACCESS, the
Department plans to release public
Department-generated documents and
public versions of Department-generated
business proprietary documents using
IA ACCESS. The Department plans to
notify the lead attorney for service and
any other designated authorized
individuals via e-mail that a new
document has been posted to a
particular segment. The authorized
individual would then be able to
securely access the document.

The Department has not implemented
a similar release process to effect service
of documents filed by interested parties
on one another. As discussed above,
with the exception of service of APO
applications in § 351.305(b)(2) and the
requirement that parties serve the
complete final business proprietary
document when bracketing changes
have been made in § 351.303(c)(2)(ii),
the Department has not changed the
service requirements in the regulations.
However, parties may continue to
consent to electronic service in
accordance with 19 CFR 351.303(f)(1)(ii)
and continue to serve one another in
accordance with this provision.

One commenter stated that it supports
the Department’s approach to electronic
release under APO using the IA
ACCESS system, but it urges the
Department to impose conditions on
such document releases, such as
prohibiting access to another party’s
business proprietary information using
file servers, networks and other
electronic data storage and transmission
devices located overseas or accessible to
the public (such as computers in
libraries and Internet cafes). The
commenter stated that use of such
systems would greatly increase the
likelihood of unauthorized interception
of and access to the business proprietary
information of another party.

The commenter also encouraged the
Department to retain the requirement
that authorized applicants certify that
they will “ensure that business
proprietary information in an electronic
format will not be accessible to parties
not authorized to receive business
proprietary information” in all future
APOs. The commenter proposed
requiring, as an additional safeguard,
that all applicants for access to business
proprietary information under an APO
further specify (as part of their APO
applications) each location from which
they will access electronic documents
containing business proprietary
information of another interested party.
According to the commenter, other
interested parties should be permitted to
comment on such applications and have
their comments considered by the
Department as part of its review of the
APO application.

The Department is committed to
securing the business proprietary
information of parties participating in
its proceedings. The Department has
determined that it is not necessary for
applicants for APO access to specify the
location from which they will access
electronic documents containing
business proprietary information of
another interested party. The
Department already requires parties to
use diligence in protecting other
interested parties’ business proprietary
information and will continue to allow
the firms to develop their own internal
procedures to ensure that business
proprietary information is downloaded
in a secure manner. In addition, the
Department will continue to address the
improper release of business proprietary
information through its sanctions
proceedings at 19 CFR part 354.

Classification

E.O. 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

Regulatory Flexibility Act

The Chief Counsel for Regulation has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration (“SBA”’) under the
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 605(b), that this rule, if
promulgated, would not have a
significant economic impact on a
substantial number of small business
entities. The factual basis for the
certification was published in the
Proposed Rule and is not repeated here.
The Department received no comments
questioning or regarding this
certification.
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Paperwork Reduction Act

This rule does not contain a collection
of information for purposes of the
Paperwork Reduction Act of 1980, as
amended (44 U.S.C. 3501 et seq.).

List of Subjects in 19 CFR Part 351

Administrative practice and
procedure, Antidumping, Business and
industry, Cheese, Confidential business
information, Countervailing duties,
Freedom of information, Investigations,
Reporting and recordkeeping
requirements.

Dated: June 22, 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

PART 351—ANTIDUMPING AND
COUNTERVAILING DUTIES

m 1. The authority citation for part 351
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

m 2. Section 351.103 is revised to read
as follows:

§351.103 Central Records Unit and
Administrative Protective Order and
Dockets Unit.

(a) Import Administration’s Central
Records Unit maintains a Public File
Room in Room 7046, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
The office hours of the Public File Room
are between 8:30 a.m. and 5 p.m.
Eastern Time on business days. Among
other things, the Central Records Unit is
responsible for maintaining an official
and public record for each antidumping
and countervailing duty proceeding (see
§351.104).

(b) Import Administration’s
Administrative Protective Order and
Dockets Unit (APO/Dockets Unit) is
located in Room 1870, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230. The office hours of the APO/
Dockets Unit are between 8:30 a.m. and
5 p.m. Eastern Time on business days.
Among other things, the APO/Dockets
Unit is responsible for receiving
submissions from interested parties,
issuing administrative protective orders
(APOs), maintaining the APO service
list and the public service list as
provided for in paragraph (d) of this
section, releasing business proprietary
information under APO, and conducting
APO violation investigations. The APO/
Dockets Unit also is the contact point
for questions and concerns regarding
claims for business proprietary

treatment of information and proper
public versions of submissions under
§351.105 and § 351.304.

(c) Filing of documents with the
Department. No document will be
considered as having been received by
the Secretary unless it is electronically
filed in accordance with
§351.303(b)(2)(i) or, where applicable,
in accordance with § 351.303(b)(2)(ii), it
is manually submitted to the Import
Administration’s APO/Dockets Unit in
Room 1870 and is stamped with the
date, and, where necessary, the time, of
receipt. A manually filed document
must be submitted with a cover sheet,
in accordance with § 351.303(b)(3).

(d) Service list. The APO/Dockets Unit
will maintain and make available a
public service list for each segment of a
proceeding. The service list for an
application for a scope ruling is
described in § 351.225(n).

(1) With the exception of a petitioner
filing a petition in an investigation, all
persons wishing to participate in a
segment of a proceeding must file a
letter of appearance. The letter of
appearance must identify the name of
the interested party, how that party
qualifies as an interested party under
§351.102(b)(29) and section 771(9) of
the Act, and the name of the firm, if any,
representing the interested party in that
particular segment of the proceeding.
All persons who file a letter of
appearance and qualify as an interested
party will be included in the public
service list for the segment of the
proceeding in which the letter of
appearance is submitted. The letter of
appearance may be filed as a cover letter
to an application for APO access. If the
representative of the party is not
requesting access to business
proprietary information under APO, the
letter of appearance must be filed
separately from any other document
filed with the Department. If the
interested party is a coalition or
association as defined in subparagraph
(A), (E), (F) or (G) of section 771(9) of
the Act, the letter of appearance must
identify all of the members of the
coalition or association.

(2) Each interested party that asks to
be included on the public service list for
a segment of a proceeding must
designate a person to receive service of
documents filed in that segment.

m 3. Section 351.104 is amended by
revising paragraphs (a)(1), (a)(2), and (b)
to read as follows:

§351.104 Record of proceedings.

(a) Official record—(1) In general. The
Secretary will maintain an official
record of each antidumping and
countervailing duty proceeding. The

Secretary will include in the official
record all factual information, written
argument, or other material developed
by, presented to, or obtained by the
Secretary during the course of a
proceeding that pertains to the
proceeding. The official record will
include government memoranda
pertaining to the proceeding,
memoranda of ex parte meetings,
determinations, notices published in the
Federal Register, and transcripts of
hearings. The official record will
contain material that is public, business
proprietary, privileged, and classified.
For purposes of section 516A(b)(2) of
the Act, the record is the official record
of each segment of the proceeding.

(2) Material rejected. (i) The Secretary,
in making any determination under this
part, will not use factual information,
written argument, or other material that
the Secretary rejects.

(ii) The official record will include a
copy of a rejected document, solely for
purposes of establishing and
documenting the basis for rejecting the
document, if the document was rejected
because:

(A) The document, although
otherwise timely, contains untimely
filed new factual information (see
§351.301(b));

(B) The submitter made a
nonconforming request for business
proprietary treatment of factual
information (see § 351.304);

(C) The Secretary denied a request for
business proprietary treatment of factual
information (see § 351.304);

(D) The submitter is unwilling to
permit the disclosure of business
proprietary information under APO (see
§351.304).

(iii) In no case will the official record
include any document that the Secretary
rejects as untimely filed, or any
unsolicited questionnaire response
unless the response is a voluntary
response accepted under § 351.204(d)
(see §351.302(d)).

(b) Public record. The Secretary will
maintain a public record of each
proceeding. The record will consist of
all material contained in the official
record (see paragraph (a) of this section)
that the Secretary decides is public
information under § 351.105(b),
government memoranda or portions of
memoranda that the Secretary decides
may be disclosed to the general public,
and public versions of all
determinations, notices, and transcripts.
The public record will be available to
the public for inspection and copying in
the Central Records Unit (see §351.103).
The Secretary will charge an



Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

39275

appropriate fee for providing copies of
documents.
* * * * *

m 4. Section 351.302 is amended by
revising paragraphs (a), (c) and (d) to
read as follows:

§351.302 Extension of time limits;
rejection of untimely filed or unsolicited
material.

(a) Introduction. This section sets
forth the procedures for requesting an
extension of a time limit. In addition,
this section explains that certain
untimely filed or unsolicited material
will be rejected together with an
explanation of the reasons for the
rejection of such material.

* * * * *

(c) Requests for extension of specific
time limit. Before the applicable time
limit specified under § 351.301 expires,
a party may request an extension

pursuant to paragraph (b) of this section.

The request must be in writing, filed
consistent with §351.303, and state the
reasons for the request. An extension
granted to a party must be approved in
writing.

(d) Rejection of untimely filed or
unsolicited material. (1) Unless the
Secretary extends a time limit under
paragraph (b) of this section, the
Secretary will not consider or retain in
the official record of the proceeding:

(i) Untimely filed factual information,
written argument, or other material that
the Secretary rejects, except as provided
under § 351.104(a)(2); or

(ii) Unsolicited questionnaire
responses, except as provided under
§ 351.204(d)(2).

(2) The Secretary will reject such
information, argument, or other
material, or unsolicited questionnaire
response with, to the extent practicable,
written notice stating the reasons for
rejection.

m 5. Section 351.303 is amended by
revising the section heading and
paragraphs (a), (b), (c), (d), and (f)(1) to
read as follows:

§351.303 Filing, document identification,
format, translation, service, and
certification of documents.

(a) Introduction. This section contains
the procedural rules regarding filing,
document identification, format,
service, translation, and certification of
documents and applies to all persons
submitting documents to the
Department for consideration in an
antidumping or countervailing duty
proceeding.

(b) Filing—(1) In general. Persons
must address all documents to the
Secretary of Commerce, Attention:
Import Administration, APO/Dockets

Unit, Room 1870, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
An electronically filed document must
be received successfully in its entirety
by the Department’s electronic records
system, IA ACCESS, by 5 p.m. Eastern
Time on the due date. Where applicable,
a submitter must manually file a
document between the hours of 8:30
a.m. and 5 p.m. Eastern Time on
business days (see § 351.103(b)). For
both electronically filed and manually
filed documents, if the applicable due
date falls on a non-business day, the
Secretary will accept documents that are
filed on the next business day. A
manually filed document must be
accompanied by a cover sheet generated
in IA ACCESS, in accordance with
§351.303(b)(3).

(2) Filing of documents and
databases—I(i) Electronic filing. A
person must file all documents and
databases electronically using IA
ACCESS at http://iaaccess.trade.gov. A
person making a filing must comply
with the procedures set forth in the IA
ACCESS Handbook on Electronic Filing
Procedures, which is available on the
Department’s Web site at http://
www.trade.gov/ia.

(ii) Manual filing. (A)
Notwithstanding § 351.303(b)(2)(i), a
person must manually file a data file
that exceeds the file size limit specified
in the IA ACCESS Handbook on
Electronic Filing Procedures and as
referenced in § 351.303(c)(3), and the
data file must be accompanied by a
cover sheet described in §351.303(b)(3).
A person may manually file a bulky
document. If a person elects to manually
file a bulky document, it must be
accompanied by a cover sheet described
in § 351.303(b)(3). The Department both
provides specifications for large data
files and defines bulky document
standards in the IA ACCESS Handbook
on Electronic Filing Procedures, which
is available on the Department’s Web
site at http://www.trade.gov/ia.

(B) If the IA ACCESS system is unable
to accept filings continuously or
intermittently over the course of any
period of time greater than one hour
between 12 noon and 4:30 p.m. Eastern
Time or for any duration of time
between 4:31 p.m. and 5 p.m. Eastern
Time, then a person may manually file
the document in the APO/Dockets Unit.
The Department will provide notice of
such technical failures on its Help Desk
line. Procedures for manual filing in this
situation are provided in the IA
ACCESS Handbook on Electronic Filing
Procedures.

(C) Apart from the documents and
database files described in

§351.303(b)(2)(ii)(A), if a submitter is
unable to comply with the electronic
filing requirement, as provided in
§351.103(c), and in accordance with
section 782(c) of the Act, the submitter
must notify the Department promptly of
the reasons the submitter is unable to
file the document electronically,
provide a full explanation, and suggest
alternative forms in which to submit the
information. The Department will
consider the ability of the submitter and
may modify the electronic filing
requirement on a case-by-case basis.

(D) Number of hardcopies for manual
filing. If a document is filed manually,
the submitter must file one hardcopy of
the document in the APO/Dockets Unit,
along with a cover sheet generated in IA
ACCESS. If the document contains
business proprietary information, the
submitter must file one hardcopy of the
business proprietary document and one
hardcopy of the public version, along
with the requisite IA ACCESS-generated
cover sheets. If applicable, the submitter
must also file one hardcopy of the
business proprietary/APO version, along
with the requisite IA ACCESS-generated
cover sheet. For a bulky document, in
addition to the foregoing, the submitter
must also provide one additional
hardcopy of the business proprietary
document or public document, as
applicable.

(3) Cover sheet. When manually filing
a document, parties must complete the
cover sheet (as described in the IA
ACCESS Handbook on Electronic Filing
Procedures) online at http://
iaaccess.trade.gov and print the cover
sheet for submission to the APO/
Dockets Unit.

(4) Document identification. Each
document must be clearly identified as
one of the following five document
classifications and must conform with
the requirements under paragraph (d)(2)
of this section. Business proprietary
document or business proprietary/APO
version, as applicable, means a
document or a version of a document
containing information for which a
person claims business proprietary
treatment under § 351.304.

(i) Business Proprietary Document—
May be Released Under APO. This
business proprietary document contains
single-bracketed business proprietary
information that the submitter agrees to
release under APO. It must contain the
statement ‘“May be Released Under
APO” in accordance with the
requirements under paragraph (d)(2)(v)
of this section.

(ii) Business Proprietary Document—
May Not be Released Under APO. This
business proprietary document contains
double-bracketed business proprietary
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information that the submitter does not
agree to release under APO. This
document must contain the statement
“May Not be Released Under APO” in
accordance with the requirements under
paragraph (d)(2)(v) of this section. This
type of document may contain single-
bracketed business proprietary
information in addition to double-
bracketed business proprietary
information.

(iii) Business Proprietary/APO
Version—May be Released Under APO.
In the event that a business proprietary
document contains both single- and
double-bracketed business proprietary
information, the submitting person must
submit a version of the document with
the double-bracketed business
proprietary information omitted. This
version must contain the single-
bracketed business proprietary
information that the submitter agrees to
release under APO. This version must
be identified as ‘“Business Proprietary/
APO Version” and must contain the
statement ‘“May be Released Under
APO” in accordance with the
requirements under paragraph (d)(2)(v)
of this section.

(iv) Public Version. The public
version excludes all business
proprietary information, whether single-
or double-bracketed. Specific filing
requirements for public version
submissions are discussed in
§ 351.304(c).

(v) Public Document. The public
document contains only public
information. There is no corresponding
business proprietary document for a
public document.

(c) Filing of business proprietary
documents and public versions under
the one-day lag rule; information in
double brackets.

(1) In general. If a submission
contains information for which the
submitter claims business proprietary
treatment, the submitter may elect to file
the submission under the one-day lag
rule described in paragraph (c)(2) of this
section. A petition, an amendment to a
petition, and any other submission filed
prior to the initiation of an investigation
shall not be filed under the one-day lag
rule. The business proprietary
document and public version of such
pre-initiation submissions must be filed
simultaneously on the same day.

(2) Application of the one-day lag
rule—(i) Filing the business proprietary
document. A person must file a business
proprietary document with the
Department within the applicable time
limit.

(ii) Filing of final business proprietary
document; bracketing corrections. By
the close of business one business day

after the date the business proprietary
document is filed under paragraph
(c)(2)(i) of this section, a person must
file the complete final business
proprietary document with the
Department. The final business
proprietary document must be identical
in all respects to the business
proprietary document filed on the
previous day except for any bracketing
corrections and the omission of the
warning ‘“‘Bracketing of Business
Proprietary Information Is Not Final for
One Business Day After Date of Filing”
in accordance with paragraph (d)(2)(v)
of this section. A person must serve
other persons with the complete final
business proprietary document if there
are bracketing corrections. If there are
no bracketing corrections, a person need
not serve a copy of the final business
proprietary document.

(iii) Filing the public version.
Simultaneously with the filing of the
final business proprietary document
under paragraph (c)(2)(ii) of this section,
a person also must file the public
version of such document (see
§ 351.304(c)) with the Department.

(iv) Information in double brackets. If
a person serves authorized applicants
with a business proprietary/APO
version of a document that excludes
information in double brackets pursuant
to §§351.303(b)(4)(iii) and
351.304(b)(2), the person
simultaneously must file with the
Department the complete business
proprietary/APO version of the
document from which information in
double brackets has been excluded.

(3) Sales files, cost of production files
and other electronic databases. When a
submission includes sales files, cost of
production files or other electronic
databases, such electronic databases
must be filed electronically in
accordance with paragraph (b)(2) of this
section. If a submitter must file the
database manually pursuant to
§351.303(b)(2)(i1)(A), the submitter
must file such information on the
computer medium specified by the
Department’s request for such
information. The submitter need not
accompany the computer medium with
a paper printout. All electronic database
information must be releasable under
APO (see §351.305). A submitter need
not include brackets in an electronic
database containing business
proprietary information. The submitter’s
selection of the security classification
“Business Proprietary Document—May
Be Released Under APO” at the time of
filing indicates the submitter’s request
for business proprietary treatment of the
information contained in the database.
Where possible, the submitter must

insert headers or footers requesting
business proprietary treatment of the
information on the databases for
printing purposes. A submitter must
submit a public version of a database in
pdf format. The public version of the
database must be publicly summarized
and ranged in accordance with
§351.304(c).

(d) Format of submissions—(1) In
general. Unless the Secretary alters the
requirements of this section, a
document filed with the Department
must conform to the specification and
marking requirements under paragraph
(d)(2) of this section or the Secretary
may reject such document in
accordance with §351.104(a).

(2) Specifications and markings. If a
document is filed manually, it must be
on letter-size (82 x 11 inch) paper,
single-sided and double-spaced, bound
with a paper clip, butterfly/binder clip,
or rubber band. The filing of stapled,
spiral, velo, or other type of solid
binding is not permitted. In accordance
with paragraph (b)(3) of this section, a
cover sheet must be placed before the
first page of the document.
Electronically filed documents must be
formatted to print on letter-size (82 x
11 inch) paper and double-spaced.
Spreadsheets, unusually sized exhibits,
and databases are best utilized in their
original printing format and should not
be reformatted for submission. A
submitter must mark the first page of
each document in the upper right-hand
corner with the following information in
the following format:

(i) On the first line, except for a
petition, indicate the Department case
number;

(ii) On the second line, indicate the
total number of pages in the document
including cover pages, appendices, and
any unnumbered pages;

(ii1) On the third line, indicate the
specific segment of the proceeding, (e.g.,
investigation, administrative review,
scope inquiry, suspension agreement,
etc.) and, if applicable, indicate the
complete period of review (MM/DD/
YY-MM/DD/YY);

(iv) On the fourth line, except for a
petition, indicate the Department office
conducting the proceeding;

(v) On the fifth and subsequent lines,
indicate whether any portion of the
document contains business proprietary
information and, if so, list the
applicable page numbers and state
either: “Business Proprietary
Document—May Be Released Under
APO,” “Business Proprietary
Document—May Not Be Released Under
APO,” or “Business Proprietary/APO
Version—May Be Released Under
APO,” as applicable, and consistent
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with §351.303(b)(4). Indicate ‘“Business
Proprietary Treatment Requested” on
the top of each page containing business
proprietary information. In addition,
include the warning ‘“Bracketing of
Business Proprietary Information Is Not
Final for One Business Day After Date
of Filing” on the top of each page
containing business proprietary
information in the business proprietary
document filed under paragraph (c)(2)(i)
of this section (one-day lag rule). Do not
include this warning in the final
business proprietary document filed on
the next business day under paragraph
(c)(2)(ii) of this section (see
§351.303(c)(2) and § 351.304(c)); and

(vi) For the public version of a
business proprietary document required
under § 351.304(c), complete the
marking as required in paragraphs
(d)(2)(1)=(v) of this section for the
business proprietary document, but
conspicuously mark the first page
“Public Version.”

(vii) For a public document, complete
the marking as required in paragraphs
(d)(2)(1)—(v) of this section for the
business proprietary document or
version, as applicable, but
conspicuously mark the first page
“Public Document.”

* * * * *

* % %

(1)(i) In general. Except as provided in
§ 351.202(c) (filing of petition),
§351.208(f)(1) (submission of proposed
suspension agreement), and paragraph
(£)(3) of this section, a person filing a
document with the Department
simultaneously must serve a copy of the
document on all other persons on the
service list by personal service or first
class mail.

(ii) Service of public versions, public
documents, or a party’s own business
proprietary information.
Notwithstanding paragraphs (f)(1)(i) and
(£)(3) of this section, service of a
business proprietary document
containing only the server’s own
business proprietary information, on
persons on the APO service list, or the
public version of such a document, or
a public document on persons on the
public service list, may be made by
facsimile transmission or other
electronic transmission process, with

the consent of the person to be served.
* * * * *

m 6. Section 351.304 is amended by
revising paragraphs (b)(1), (b)(2(iii), (c),
(d)(1) introductory text and (d)(1)(iv) to
read as follows:

§351.304 Establishing business
proprietary treatment of information.
* * * * *

(b) Identification of business
proprietary information—(1)
Information releasable under
administrative protective order—(i) In
general. A person submitting
information must identify the
information for which it claims business
proprietary treatment by enclosing the
information within single brackets. The
submitting person must provide with
the information an explanation of why
each item of bracketed information is
entitled to business proprietary
treatment. A person submitting a
request for business proprietary
treatment also must include an
agreement to permit disclosure under an
administrative protective order, unless
the submitting party claims that there is
a clear and compelling need to withhold
the information from disclosure under
an administrative protective order.

(i) Electronic databases. In
accordance with §351.303(c)(3), an
electronic database need not contain
brackets. The submitter must select the
security classification “Business
Proprietary Document—May Be
Released Under APO” at the time of
filing to request business proprietary
treatment of the information contained
in the database. The public version of
the database must be publicly
summarized and ranged in accordance
with § 351.304(c).

2 EE

(iii) The submitting person may
exclude the information in double
brackets from the business proprietary/
APO version of the submission served
on authorized applicants. See § 351.303
for filing and service requirements.

(c) Public version. (1) A person filing
a submission that contains information
for which business proprietary
treatment is claimed must file a public
version of the submission. The public
version must be filed on the first
business day after the filing deadline for
the business proprietary document (see
§351.303(b)). The public version must
contain a summary of the bracketed
information in sufficient detail to permit
a reasonable understanding of the
substance of the information. If the
submitting person claims that
summarization is not possible, the claim
must be accompanied by a full
explanation of the reasons supporting
that claim. Generally, numerical data
will be considered adequately
summarized if grouped or presented in
terms of indices or figures within 10
percent of the actual figure. If an
individual portion of the numerical data
is voluminous, at least one percent
representative of that portion must be
summarized. A submitter should not
create a public summary of business

proprietary information of another
person.

(2) If a submitting party discovers that
it has failed to bracket information
correctly, the submitter may file a
complete, corrected business
proprietary document along with the
public version (see § 351.303(b)). At the
close of business on the day on which
the public version of a submission is
due under paragraph (c)(2) of this
section, however, the bracketing of
business proprietary information in the
original business proprietary document
or, if a corrected version is timely filed,
the corrected business proprietary
document will become final. Once
bracketing has become final, the
Secretary will not accept any further
corrections to the bracketing of
information in a submission, and the
Secretary will treat non-bracketed
information as public information.

(d) * * *

(1) In general. The Secretary will
reject a submission that does not meet
the requirements of section 777(b) of the
Act and this section with a written
explanation. The submitting person may
take any of the following actions within
two business days after receiving the
Secretary’s explanation:

* * %

(iv) Submit other material concerning
the subject matter of the rejected
information. If the submitting person
does not take any of these actions, the
Secretary will not consider the rejected

submission.
* % %

m 7. Section 351.305 is amended by
revising paragraph (b)(2) to read as
follows:

§351.305 Access to business proprietary
information.

* * %

(b) * * *

(2) A representative of a party to the
proceeding may apply for access to
business proprietary information under
the administrative protective order by
submitting Form ITA-367 to the
Secretary. Form ITA-367 must identify
the applicant and the segment of the
proceeding involved, state the basis for
eligibility of the applicant for access to
business proprietary information, and
state the agreement of the applicant to
be bound by the administrative
protective order. Form ITA-367 may be
prepared on the applicant’s own
wordprocessing system, and must be
accompanied by a certification that the
application is consistent with Form
ITA-367 and an acknowledgment that
any discrepancies will be interpreted in
a manner consistent with Form ITA—
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367. An applicant must apply to receive
all business proprietary information on
the record of the segment of a
proceeding in question, but may waive
service of business proprietary
information it does not wish to receive
from other parties to the proceeding. An
applicant must serve an APO
application on the other parties by the
most expeditious manner possible at the
same time that it files the application
with the Department.

* * * * *

[FR Doc. 2011-16352 Filed 7-5—11; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 510

[Docket No. FDA-2011-N-0003]
New Animal Drugs; Change of
Sponsor’s Address

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of address for Huvepharma AD,
a sponsor of approved new animal drug
applications.

DATES: This rule is effective July 6,
2011.

FOR FURTHER INFORMATION CONTACT:
Steven D. Vaughn, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7520 Standish P1.,
Rockville, MD 20855, 240-276-8300, e-
mail: steven.vaughn@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:
Huvepharma AD, 33 James Boucher
Blvd., Sophia 1407, Bulgaria, has
informed FDA that it has changed its
address to 5th Floor, 3A Nikolay Haitov
Str., 1113 Sofia, Bulgaria. Accordingly,
the Agency is amending the regulations
in 21 CFR 510.600 to reflect this change.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

m 2.In §510.600, in the table in
paragraph (c)(1), revise the entry for
“Huvepharma AD”; and in the table in
paragraph (c)(2), revise the entry for
016592” to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* * * * *
(C] * * %
(1] * * %
Drug
Firm name and address labeler
code
Huvepharma AD, 5th Floor, 3A
Nikolay Haitov Str., 1113 Sofia,
Bulgaria .......ccccooovviiiiiiii 016592
(2) L
Drug label- :
er code Firm name and address
016592 .... Huvepharma AD, 5th Floor, 3A
Nikolay Haitov Str., 1113
Sofia, Bulgaria.

Dated: June 24, 2011.
Elizabeth Rettie,

Deputy Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2011-16845 Filed 7-5-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 48
[TD 9533]
RIN 1545-BK28

Modification of Treasury Regulations
Pursuant to Section 939A of the Dodd-
Frank Wall Street Reform and
Consumer Protection Act

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
temporary regulations that remove any
reference to, or requirement of reliance
on, “credit ratings” in regulations under
the Internal Revenue Code (Code) and
provides substitute standards of credit-
worthiness where appropriate. This
action is required by the Dodd-Frank
Wall Street Reform and Consumer
Protection Act, which requires Federal
agencies to remove any reference to, or
requirement of reliance on, credit
ratings from their regulations and to
substitute such standard of credit-
worthiness as the agency deems
appropriate for such regulations. These
regulations affect persons subject to
various provisions of the Code. The text
of these temporary regulations also
serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.
DATES: Effective Date: These regulations
are effective on July 6, 2011.
Applicability Dates: For dates of
applicability, see §§1.150-1T(a)(4),
1.171-1T(f), 1.197-2T(b)(7), 1.249—
1T(f)(3), 1.475(a)—4T(d)(4), 1.860G—
2T(g)(3), 1.1001-3T(d), (e), and (g), and
48.4101-1T(1)(5).
FOR FURTHER INFORMATION CONTACT:
Arturo Estrada, (202) 622—3900 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

Section 939A(a) of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act, Public Law 111-203
(124 Stat. 1376 (2010)), (the “Dodd-
Frank Act”), requires each Federal
agency to review its regulations that
require the use of an assessment of
credit-worthiness of a security or money
market instrument, and to review any
references or requirements in those
regulations regarding credit ratings.
Section 939A(b) directs each agency to
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modify any regulation identified in the
review required under section 939A(a)
by removing any reference to, or
requirement of reliance on, credit
ratings and substituting a standard of
credit-worthiness that the agency deems
appropriate. Numerous provisions
under the Code are affected.

These temporary regulations amend
the Income Tax Regulations (26 CFR
part 1) under sections 150, 171, 197,
249, 475, 860G, and 1001 of the Code.
These sections were added to the Code
during different years to serve different
purposes. These temporary regulations
also amend the Manufacturers and
Retailers Excise Tax Regulations (26
CFR part 48) under section 4101 that
provides registration requirements
related to Federal fuel taxes.

Explanation of Provisions

These temporary regulations remove
references to “credit ratings”” and
“credit agencies” or functionally similar
terms in the existing regulations. Some
changes involve simple word deletions
or substitutions. Others reflect the
revision of a sentence to remove the
credit rating references. In some cases,
multiple sentences have been modified.
Where appropriate, substitute standards
of credit-worthiness replace the prior
references to credit ratings, credit
agencies or functionally similar terms.
Language revisions serve solely to
remove the references prohibited by
section 939A of the Dodd-Frank Act and
no additional changes are intended.

Section 1.150-1. Section 1.150-1
provides definitions for purposes of
sections 103 and 141 through 150.
Section 1.150-1(b) defines issuance
costs to mean costs to the extent
incurred in connection with, and
allocable to, the issuance of an issue
within the meaning of section 147(g).
Section 1.150-1(b) lists as non-exclusive
examples of issuance costs:
Underwriters’ spread; counsel fees;
financial advisory fees; rating agency
fees; trustee fees; paying agent fees;
bond registrar, certification, and
authentication fees; accounting fees;
printing costs for bonds and offering
documents; public approval process
costs; engineering and feasibility study
costs; guarantee fees, other than for
qualified guarantees (as defined in
§ 1.148—4(f)); and similar costs. These
temporary regulations replace the
§ 1.150-1(b) reference to rating agency
fees with “fees paid to an organization
to evaluate the credit quality of the
issue.” No substantive change is
intended.

Section 1.171-1. The temporary
regulations change credit rating in
§1.171-1(f) Example 2 (i) to credit

quality. The change does not affect the
analysis in the example. In addition, the
temporary regulations make other
nonsubstantive changes to the example
(for example, the dates in the example
are updated).

Section 1.197-2(b)(7). The temporary
regulations remove “the existence of a
favorable credit rating” from the
examples of supplier-based intangibles
in the third sentence of § 1.197-2(b)(7).
No substantive change in the treatment
of a favorable credit rating as a supplier-
based intangible under section 197 is
intended.

Section 1.249-1. The temporary
regulations change credit rating and
ratings of credit rating services in
§1.249-1(e)(2)(ii) to credit quality and
widely published financial information.
In the existing regulations, a change in
the credit rating of an issuer or
obligation is one of the facts and
circumstances used to determine how
much of a repurchase premium is
attributable to the cost of borrowing and
not to the conversion feature of a
convertible bond. Credit rating services
is used as a means to determine the
credit rating of an issuer or obligation.
None of these changes affect the
substantive rules in the existing
regulations.

Section 1.475(a)-4(d)(4). Example 1,
Example 2, and Example 3 in
§1.475(a)—4(d)(4) are revised to remove
references to credit ratings or credit
rating agencies. In these three examples
in the existing regulations, credit rating
or specific references to certain ratings
by certain credit ratings agencies (such
as AA/aa or AAA/aaa) were used to set
up the factual scenario that illustrates
the factors that go into the
determination of whether it is
appropriate for a dealer to take a credit
risk adjustment. These terms were also
used to describe the credit risk
adjustment implicit in the yield curve
used to discount the present value of the
cash flows. This adjustment affects
whether any additional credit risk
adjustments are warranted. These
examples also used credit rating agency
to set up the factual scenario that a
counterparty’s credit-worthiness was
based upon an industry standard of a
certain credit quality and illustrates the
factors that go into the determination of
whether it is appropriate for a dealer to
take a credit risk adjustment. The
changes that have been made to the
language of the examples do not alter
the purpose of the illustrations and
present the factual issues in a more
generalized way.

Section 1.860G-2. Section 1.860G—
2(g)(2) defines qualified reserve fund as
an amount that is reasonably required to

fund expenses of the REMIC or amounts
due on regular or residual interests in
the event of defaults on the underlying
pool of mortgages. In defining the
amount reasonably required, § 1.860G—
2(g)(3)(ii) refers to the amount required
by a nationally recognized independent
rating agency as a condition of
providing the rating for the REMIC
interest desired by the sponsor. Because
an alternative and fully adequate
standard of reference is already set forth
in these regulations, these temporary
regulations remove the rating agency
alternative standard.

Section 1.1001-3. Section 1.1001-3
provides rules for determining whether
a modification of a debt instrument
results in an exchange for purposes of
§1.1001-1(a). These temporary
regulations remove the terms rating and
credit rating from § 1.1001-3 and
generally replace those terms with
credit quality. Section 1.1001-3(d)
Example 9 is revised so that the event
that triggers an option to increase a
note’s rate of interest is a breach of
certain covenants in the note, rather
than a specific decline in the
corporation’s credit rating. The
temporary regulations also revise
§ 1.1001-3(g) Example 5 so that the debt
instrument described in the example
allows a party to be substituted for the
instrument’s original obligor on the
basis of the party’s credit-worthiness,
rather than the party’s credit rating. The
temporary regulations also revise
§ 1.1001-3(g) Example 8 to explain that
a bank’s letter of credit supporting a
debt instrument is substituted for
another bank’s letter of credit when the
first bank encounters financial
difficulty, thus removing references to
rating agencies and either bank’s credit
rating.

Section 48.4101-1(f)(4). Section 4101
requires certain persons to be registered
by the IRS for purposes of several fuel
tax provisions of the Code. Under
§48.4101-1, the IRS will register an
applicant for registration only if, among
other conditions, the applicant has
adequate financial resources to pay its
expected fuel tax liability. To make this
determination, § 48.4101-1(f)(4)(ii)(B)
instructs the IRS to look to the
applicant’s financial information. These
temporary regulations remove the
examples of the types of documents the
IRS should review and instructs the IRS
to look at all information relevant to the
applicant’s financial status.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
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supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. For applicability of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), please refer to the Special
Analysis section in the preamble to the
cross-referenced notice of proposed
rulemaking in the Proposed Rules
section in this issue of the Federal
Register. Pursuant to section 7805(f) of
the Code, these regulations have been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

These regulations were drafted by
personnel in the Office of Associate
Chief Counsel (Financial Institutions
and Products), the Office of Associate
Chief Counsel (Income Tax and
Accounting), the Office of the Associate
Chief Counsel (International) and the
Office of the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 48

Excise taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR parts 1 and 48
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.150-1 is amended as
follows:

m 1. Paragraph (a)(4) is added.

m 2. In paragraph (b), the definition of
Issuance costs is revised.

The additions and revisions read as
follows:

§1.150-1 Definitions.

(a) * % %

(4) [Reserved] For further guidance,
see §1.150-1T(a)(4).

(b) * % %

Issuance costs [Reserved]. For further
guidance, see § 1.150-1T(b), Issuance

costs.
* * * * *

m Par. 3. Section 1.150-1T is added to
read as follows:

§1.150-1T Definitions (temporary).

(a) through (a)(3) [Reserved]. For
further guidance, see § 1.150-1(a)
through (a)(3).

(4) Additional exception to the
general applicability date. Section
1.150-1T(b), Issuance costs, applies on
and after July 6, 2011.

(5) Expiration date. The applicability
of § 1.150-1T(b), Issuance costs, expires
on or before July 1, 2014.

(b) Bond through the definition of
Governmental bond [Reserved]. For
further guidance, see § 1.150-1(b) Bond
through the definition of Governmental
bond.

Issuance costs means costs to the
extent incurred in connection with, and
allocable to, the issuance of an issue
within the meaning of section 147(g).
For example, issuance costs include the
following costs but only to the extent
incurred in connection with, and
allocable to, the borrowing:
Underwriters’ spread; counsel fees;
financial advisory fees; fees paid to an
organization to evaluate the credit
quality of an issue; trustee fees; paying
agent fees; bond registrar, certification,
and authentication fees; accounting fees;
printing costs for bonds and offering
documents; public approval process
costs; engineering and feasibility study
costs; guarantee fees, other than for
qualified guarantees (as defined in
§1.148-4(f)); and similar costs.

(c) Issue date through paragraph (e)
[Reserved]. For further guidance, see
§ 1.150-1(b) Issue date through
paragraph (e).

m Par. 4. Section 1.171-1(f) Example 2
is revised to read as follows:

§1.171-1 Bond premium.
* * * * *
(f] * *x %

Example 2. [Reserved]. For further
guidance, see § 1.171-1T(f) Example 2.
*

* * * *

m Par. 5. Section 1.171-1T is added to
read as follows:

§1.171-1T Bond premium (temporary).

(a) through (f) Example 1 [Reserved].
For further guidance, see § 1.171-1(a)
through (f) Example 1.

Example 2. Convertible bond—(i) Facts. On
January 1, 2012, A purchases for $1,100 B
corporation’s bond maturing on January 1,
2015, with a stated principal amount of
$1,000, payable at maturity. The bond

provides for unconditional payments of
interest of $30 on January 1 and July 1 of
each year. In addition, the bond is
convertible into 15 shares of B corporation
stock at the option of the holder. On January
1, 2012, B corporation’s nonconvertible,
publicly-traded, three-year debt of
comparable credit quality trades at a price
that reflects a yield of 6.75 percent,
compounded semiannually.

(ii) Determination of basis. A’s basis for
determining loss on the sale or exchange of
the bond is $1,100. As of January 1, 2012,
discounting the remaining payments on the
bond at the yield at which B’s similar
nonconvertible bonds trade (6.75 percent,
compounded semiannually) results in a
present value of $980. Thus, the value of the
conversion option is $120. Under § 1.171—
1(e)(1)(iii)(A), A’s basis is $980 ($1,100
—$120) for purposes of §§1.171-1 through
1.171-5. The sum of all amounts payable on
the bond other than qualified stated interest
is $1,000. Because A’s basis (as determined
under §1.171-1(e)(1)(iii)(A)) does not exceed
$1,000, A does not acquire the bond at a
premium.

(iii) Effective/applicability date. This
Example 2 applies to bonds acquired on
or after July 6, 2011.

(g) Expiration date. The applicability
of this section expires on or before July
1, 2014.

m Par. 6. Section 1.197-2 is amended by
revising paragraph (b)(7) to read as
follows:

§1.197-2 Amortization of goodwill and
certain other intangibles.

(b) * % %
(7) [Reserved]. For further guidance,

see §1.197-2T(b)(7).

* * * * *

m Par. 7. Section 1.197-2T is added to
read as follows:

§1.197-2T Amortization of goodwill and
certain other intangibles (temporary).

(a) through (b)(6) [Reserved]. For
further guidance, see § 1.197-2(a)
through (b)(6).

(7) Supplier-based intangibles—(i) In
general. Section 197 intangibles include
any supplier-based intangible. A
supplier-based intangible is the value
resulting from the future acquisition,
pursuant to contractual or other
relationships with suppliers in the
ordinary course of business, of goods or
services that will be sold or used by the
taxpayer. Thus, the amount paid or
incurred for supplier-based intangibles
includes, for example, any portion of
the purchase price of an acquired trade
or business attributable to the existence
of a favorable relationship with persons
providing distribution services (such as
favorable shelf or display space at a
retail outlet), or the existence of
favorable supply contracts. The amount
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paid or incurred for supplier-based
intangibles does not include any
amount required to be paid for the
goods or services themselves pursuant
to the terms of the agreement or other
relationship. In addition, see the
exceptions in § 1.197-2(c), including the
exception in § 1.197-2(c)(6) for certain
rights to receive tangible property or
services from another person.

(ii) Effective/applicability date. This
section applies to supplier-based
intangibles acquired after July 6, 2011.

(iii) Expiration date. The applicability
of this section expires on or before July
1, 2014.

(b)(8) through (1) [Reserved]. For
further guidance, see §1.197-2(b)(8)
through (1).

m Par. 8. Section 1.249-1 is amended as
follows:

m 1. Paragraph (e)(2)(ii) is revised.

m 2. The paragraph heading for
paragraph (f) is revised.

m 3. Paragraph (f)(3) is added.

The revisions and addition read as
follows:

§1.249-1 Limitation on deduction of bond
premium on repurchase.
* * * * *
(e) * * %
(2) * * %
(ii) [Reserved]. For further guidance,
see §1.249-1T(e)(2)(ii).
* * * * *
(f) Effective/applicability dates. * * *
(3) [Reserved]. For further guidance,
see §1.249-1T(f)(3).

* * * * *

m Par. 9. Section 1.249-1T is added to
read as follows:

§1.249-1T Limitation on deduction of
bond premium on repurchase (temporary).
(a) through (e)(2)(i) [Reserved]. For
further guidance, see § 1.249-1(a)

through (e)(2)().

(ii) In determining the amount under
§1.249-1(e)(2)(i), appropriate
consideration shall be given to all
factors affecting the selling price or
yields of comparable nonconvertible
obligations. Such factors include general
changes in prevailing yields of
comparable obligations between the
dates the convertible obligation was
issued and repurchased and the amount
(if any) by which the selling price of the
nonconvertible obligation was affected
by reason of any change in the issuing
corporation’s credit quality or the credit
quality of the obligation during such
period (determined on the basis of
widely published financial information
or on the basis of other relevant facts
and circumstances which reflect the
relative credit quality of the corporation
or the comparable obligation).

(e)(2)(iii) through (f)(2) [Reserved]. For
further guidance, see § 1.249-1(e)(2)(iii)
through (£)(2).

(3) Portion of repurchase premium
attributable to cost of borrowing.
Paragraph (e)(2)(ii) of this section
applies to any repurchase of a
convertible obligation occurring on or
after July 6, 2011.

(g) [Reserved]. For further guidance,
see § 1.249-1(g).

(h) Expiration date. The applicability
of this section expires on or before
July 1, 2014.

m Par. 10. Section 1.475(a)—4 is
amended by revising paragraph (d)(4)
Example 1, Example 2, and Example 3
to read as follows:

§1.475(a)-4 Valuation safe harbor.

* * * * *

(d) EE

(4) * % %

Example 1. [Reserved]. For further
guidance, see § 1.475(a)-4T(d)(4)
Example 1.

Example 2. [Reserved]. For further
guidance, see § 1.475(a)—4T(d)(4)
Example 2.

Example 3. [Reserved]. For further
guidance, see § 1.475(a)—-4T(d)(4)
Example 3.

* * * * *

m Par. 11. Section 1.475(a)—4T is added
to read as follows:

§1.475(a)-4T Valuation safe harbor
(temporary).

(a) through (d)(4) introductory text
[Reserved]. For further guidance, see
§1.475(a)—4(a) through (d)(4)
introductory text.

Example 1. (i) X, a calendar year taxpayer,
is a dealer in securities within the meaning
of section 475(c)(1). X generally maintains a
balanced portfolio of interest rate swaps and
other interest rate derivatives, capturing bid-
ask spreads and keeping its market exposure
within desired limits (using, if necessary,
additional derivatives for this purpose). X
uses a mark-to-market method on a statement
that it is required to file with the United
States Securities and Exchange Commission
and that satisfies § 1.475(a)-4(d)(2) with
respect to both the contracts with customers
and the additional derivatives. When
determining the amount of any gain or loss
realized on a sale, exchange, or termination
of a position, X makes a proper adjustment
for amounts taken into account respecting
payments or receipts. X and all of its
counterparties on the derivatives have the
same general credit quality as each other.

(ii) Under X’s valuation method, as of each
valuation date, X determines a mid-market
probability distribution of future cash flows
under the derivatives and computes the
present values of these cash flows. In
computing these present values, X uses an
industry standard yield curve that is
appropriate for obligations by persons with

this same general credit quality. In addition,
based on information that includes its own
knowledge about the counterparties, X
adjusts some of these present values either
upward or downward to reflect X’s
reasonable judgment about the extent to
which the true credit status of each
counterparty’s obligation, taking credit
enhancements into account, differs from the
general credit quality used in the yield curve
to present value the derivatives.

(iii) X’s methodology does not violate the
requirement in § 1.475(a)-4(d)(3)(iii) that the
same cost or risk not be taken into account,
directly or indirectly, more than once.

(iv) This Example 1 applies to valuations
of securities on or after July 6, 2011.

Example 2. (i) The facts are the same as in
Example 1, except that X uses a better credit
quality in determining the yield curve to
discount the payments to be received under
the derivatives. Based on information that
includes its own knowledge about the
counterparties, X adjusts these present values
to reflect X’s reasonable judgment about the
extent to which the true credit status of each
counterparty’s obligation, taking credit
enhancements into account, differs from this
better credit quality obligation.

(ii) X’s methodology does not violate the
requirement in § 1.475(a)-4(d)(3)(iii) that the
same cost or risk not be taken into account,
directly or indirectly, more than once.

(iii) This Example 2 applies to valuations
of securities on or after July 6, 2011.

Example 3. (i) The facts are the same as in
Example 1, except that, after computing
present values using the discount rates that
are appropriate for obligors with the same
general credit quality, and based on
information that includes X’s own knowledge
about the counterparties, X adjusts some of
these present values either upward or
downward to reflect X’s reasonable judgment
about the extent to which the true credit
status of each counterparty’s obligation,
taking credit enhancements into account,
differs from a better credit quality.

(ii) X’s methodology violates the
requirement in § 1.475(a)-4(d)(3)(iii) that the
same cost or risk not be taken into account,
directly or indirectly, more than once. By
using the same general credit quality
discount rate, X’s method takes into account
the difference between risk-free obligations
and obligations with that lower credit
quality. By adjusting values for the difference
between a higher credit quality and that
lower credit quality, X takes into account
risks that it had already accounted for
through the discount rates that it used. The
same result would occur if X judged some of
its counterparties’ obligations to be of a
higher credit quality but X failed to adjust the
values of those obligations to reflect the
difference between a higher credit quality
and the lower credit quality.

(iii) This Example 3 applies to valuations
of securities on or after July 6, 2011.

Example 4 and Example 5 and
paragraphs (e) through (m). [Reserved].
For further guidance, see § 1.475(a)—
4(d)(4) Example 4 and Example 5 and
paragraphs (e) through (m).



39282

Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

(n) Expiration date. The applicability
of this section expires on or before
July 1, 2014.
m Par. 12. Section 1.860G-2 is amended
by revising paragraphs (g)(3)(ii)(B) and
(C) and adding paragraph (D) to read as
follows:

§1.860G—2 Other rules.

* * * * *

* x %

* x %

8)
3)* * ok
1

=

(
(
(ii)
(B) [Reserved]. For further guidance,
see §1.860G—2T(g)(3)(ii)(B).

(C) [Reserved]. For further guidance,
see § 1.860G-2T(g)(3)(ii)(C).

(D) [Reserved]. For further guidance,
see § 1.860G—2T(g)(3)(ii)(D).

* * * * *

m Par. 13. Section 1.860G—2T is added
to read as follows:

§1.860G—-2T Other rules (temporary).

(a) through (g)(3)(ii)(A) [Reserved].
For further guidance, see § 1.860G—2(a)
through (g)(3)(ii)(A).

(B) Presumption that a reserve is
reasonably required. The amount of a
reserve fund is presumed to be
reasonable (and an excessive reserve is
presumed to have been promptly and
appropriately reduced) if it does not
exceed the amount required by a third
party insurer or guarantor, who does not
own directly or indirectly (within the
meaning of section 267(c)) an interest in
the REMIC (as defined in section
1.860D-1(b)(1)), as a condition of
providing credit enhancement.

(C) Presumption may be rebutted. The
presumption in § 1.860G-2(g)(3)(ii)(B)
may be rebutted if the amounts required
by the third party insurer are not
commercially reasonable considering
the factors described in § 1.860G—
2(g)(3)(i1)(A).

(D) Effective/applicability date.
Paragraphs (g)(3)(ii)(B) and (C) of this
section apply on and after July 6, 2011.

(E) Expiration date. The applicability
of paragraphs (g)(3)(ii)(B) and (C) of this
section expires on or before July 1, 2014.

(h) through (k) [Reserved]. For further

guidance, see § 1.860G-2(h) through (k).
m Par. 14. Section 1.1001-3 is amended
as follows:
m 1. Paragraph (d
m 2. Paragraph (e
m 3. Paragraph (e
m 4. Paragraph (g
are revised.

The revisions read as follows:

—

Example 9is revised.
(4)(iv)(B) is revised.
(5)(i1)(B)(2) is revised.
Examples 1, 5and 8

—_

§1.1001-3 Modifications of debt
instruments.

* * * * *

(d)* L

Example 9. [Reserved]. For further
guidance, see § 1.1001-3T(d) Example

v
B) [Reserved]. For further guidance,
e§

see § 1.1001-3T(e)(4)(iv)(B).
(5) * * *
() * * =
(B)* * *
(

2) [Reserved]. For further guidance,
see §1.1001-3T(e)(5)(ii)(B)(2).

* * *

(g] * * *
Example 1. [Reserved]. For further

guidance, see § 1.1001-3T(g) Example 1.

* * * * *

Example 5. [Reserved]. For further
guidance, see § 1.1001-3T(g) Example 5.
* * * * *

Example 8. [Reserved]. For further
guidance, see § 1.1001-3T(g) Example 8.

* * * * *

m Par. 15. Section 1.1001-3T is added to
read as follows:

§1.1001-3T Modifications of debt
instruments (temporary).

(a) through (d) Example 8 [Reserved].
For further guidance, see § 1.1001-3(a)
through (d) Example 8.

Example 9. Holder’s option to increase
interest rate. (i) A corporation issues an
8-year note to a bank in exchange for cash.
Under the terms of the note, the bank has the
option to increase the rate of interest by a
specified amount if certain covenants in the
note are breached. The bank’s right to
increase the interest rate is a unilateral
option as described in § 1.1001-3(c)(3).

(ii) A covenant in the note is breached. The
bank exercises its option to increase the rate
of interest. The increase in the rate of interest
occurs by operation of the terms of the note
and does not result in a deferral or a
reduction in the scheduled payments or any
other alteration described in §1.1001-3(c)(2).
Thus, the change in interest rate is not a
modification.

(iii) Effective/applicability date. This
Example 9 applies to modifications occurring
on or after July 6, 2011.

(d) Example 10 through (e)(4)(iv)(A)
[Reserved]. For further guidance, see
§1.1001-3(d) Example 10 through
(e)(4)(iv)(A).

(B) Nonrecourse debt instruments. (1)
A modification that releases, substitutes,
adds or otherwise alters a substantial
amount of the collateral for, a guarantee
on, or other form of credit enhancement
for a nonrecourse debt instrument is a
significant modification. A substitution
of collateral is not a significant
modification, however, if the collateral
is fungible or otherwise of a type where

the particular units pledged are
unimportant (for example, government
securities or financial instruments of a
particular type and credit quality). In
addition, the substitution of a similar
commercially available credit
enhancement contract is not a
significant modification, and an
improvement to the property securing a
nonrecourse debt instrument does not
result in a significant modification.

2) Effective/applicability date. This
paragraph (e)(4)(iv)(B) applies to
modifications occurring on or after
July 6, 2011.

(€)(4)(v) through (e)(5)(ii)(B)(1)
[Reserved]. For further guidance, see
§1.1001-3(e)(4)(v) through
(e)(5)(i1)(B)(1).

(2) Original collateral. (i) A
modification that changes a recourse
debt instrument to a nonrecourse debt
instrument is not a significant
modification if the instrument continues
to be secured only by the original
collateral and the modification does not
result in a change in payment
expectations. For this purpose, if the
original collateral is fungible or
otherwise of a type where the particular
units pledged are unimportant (for
example, government securities or
financial instruments of a particular
type and credit quality), replacement of
some or all units of the original
collateral with other units of the same
or similar type and aggregate value is
not considered a change in the original
collateral.

(i1) Effective/applicability date. This
paragraph (e)(5)(ii)(B)(2) applies to
modifications occurring on or after
July 6, 2011.

(e)(6) through (g) introductory text
[Reserved]. For further guidance, see
§ 1.1001-3(e)(6) through (g) introductory
text.

Example 1. Modification of call right. (i)
Under the terms of a 30-year, fixed-rate bond,
the issuer can call the bond for 102 percent
of par at the end of ten years or for 101
percent of par at the end of 20 years. At the
end of the eighth year, the holder of the bond
pays the issuer to waive the issuer’s right to
call the bond at the end of the tenth year. On
the date of the modification, the issuer’s
credit quality is approximately the same as
when the bond was issued, but market rates
of interest have declined from that date.

(ii) The holder’s payment to the issuer
changes the yield on the bond. Whether the
change in yield is a significant modification
depends on whether the yield on the
modified bond varies from the yield on the
original bond by more than the change in
yield as described in § 1.1001-3(e)(2)(ii).

(iii) If the change in yield is not a
significant modification, the elimination of
the issuer’s call right must also be tested for
significance. Because the specific rules of
§ 1.1001-3(e)(2) through (e)(6) do not address



Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

39283

this modification, the significance of the
modification must be determined under the
general rule of § 1.1001-3(e)(1).

(iv) Effective/applicability date. This
Example 1 applies to modifications occurring
on or after July 6, 2011.

Example 2 through Example 4
[Reserved]. For further guidance, see
§ 1.1001-3(g) Example 2 through
Example 4.

Example 5. Assumption of mortgage with
increase in interest rate. (i) A recourse debt
instrument with a 9 percent annual yield is
secured by an office building. Under the
terms of the instrument, a purchaser of the
building may assume the debt and be
substituted for the original obligor if the
purchaser is equally or more creditworthy
than the original obligor and if the interest
rate on the instrument is increased by one-
half percent (50 basis points). The building
is sold, the purchaser assumes the debt, and
the interest rate increases by 50 basis points.

(ii) If the purchaser’s acquisition of the
building does not satisfy the requirements of
§1.1001-3(e)(4)(i)(B) or (C), the substitution
of the purchaser as the obligor is a significant
modification under § 1.1001-3(e)(4)(i)(A).

(iii) If the purchaser acquires substantially
all of the assets of the original obligor, the
assumption of the debt instrument will not
result in a significant modification if there is
not a change in payment expectations and
the assumption does not result in a
significant alteration.

(iv) The change in the interest rate, if tested
under the rules of § 1.1001-3(e)(2), would
result in a significant modification. The
change in interest rate that results from the
transaction is a significant alteration. Thus,
the transaction does not meet the
requirements of § 1.1001-3(e)(4)(i)(C) and is
a significant modification under § 1.1001-3
(e)(4)(D)(A).

(v) Effective/applicability date.
Notwithstanding § 1.1001-3(h), this Example
5 applies to modifications occurring on or
after July 6, 2011.

Example 6 through Example 7
[Reserved]. For further guidance, see
§1.1001-3(g) Example 6 through
Example 7.

Example 8. Substitution of credit
enhancement contract. (i) Under the terms of
a recourse debt instrument, the issuer’s
obligations are secured by a letter of credit
from a specified bank. The debt instrument
does not contain any provision allowing a
substitution of a letter of credit from a
different bank. The specified bank, however,
encounters financial difficulty. The issuer
and holder agree that the issuer will
substitute a letter of credit from another
bank.

(ii) Under § 1.1001-3(e)(4)(iv)(A), the
substitution of a different credit
enhancement contract is not a significant
modification of a recourse debt instrument
unless the substitution results in a change in
payment expectations. While the substitution
of a new letter of credit by a different bank
does not itself result in a change in payment
expectations, such a substitution may result
in a change in payment expectations under

certain circumstances (for example, if the
obligor’s capacity to meet payment
obligations is dependent on the letter of
credit and the substitution substantially
enhances that capacity from primarily
speculative to adequate).

(iii) Effective/applicability date. This
Example 8 applies to modifications occurring
on or after July 6, 2011.

Example 9 through (h) [Reserved]. For
further guidance, see § 1.1001-3(g)
Example 9 through (h).

(i) Expiration date. The applicability
of this section expires on or before July
1, 2014.

PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAXES

m Par. 16. The authority citation for part
48 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 17. Section 48.4101-1 is
amended as follows:
m 1. Paragraph (f)(4)(ii)(B) is removed
and reserved.
m 2. Paragraph (1)(5) is added and
reserved.

The additions read as follows:

§48.4101-1 Taxable fuel; registration.

* * * * *

(f] * % %

(4) * K %

(11) * Kk K

(B) [Reserved]. For further guidance,
see §48.4101-1T(f)(4)(ii)(B).

(1) * % %

(5) [Reserved]. For further guidance,
see §48.4101-1T(1)(5).
m Par. 18. Section 48.4101-1T is
amended as follows:
m 1. Paragraphs (a) through (f)(4)(ii)(A)
are reserved.
m 2. Paragraph (f)(4)(ii)(B) is revised.
m 3. Paragraphs ()(4)(iii) through
(h)(3)(iii) are reserved.
m 4. Paragraphs (h)(3)(v) through (1)(4)
are reserved.
m 5. Paragraphs (1)(5) and (1)(6) are
added.

The additions and revisions read as
follows:

§48.4101-1T Taxable fuel; registration
(temporary).

(a) through (f)(4)(ii)(A) [Reserved]. For
further guidance see § 48.4104—1(a)
through (£)(4)(ii)(A).

(B) Basis for determination. The
determination under §48.4101—
1(f)(4)(i1) must be based on all
information relevant to the applicant’s
financial status.

(f)(4)(iii) through (h)(3)(iii) [Reserved].
For further guidance, see § 48.4101—
1(f)(4)(iii) through (h)(3)(iii).

* * * * *

(h)(3)(v) through (1)(4) [Reserved]. For
further guidance, see §48.4101—
1(h)(3)(v) through (1)(4).

(1)(5) Effective/applicability date.
Paragraph (f)(4)(ii)(B) of this section
applies on July 6, 2011.

(1)(6) Expiration date. The
applicability of paragraph (f)(4)(ii)(B) of
this section expires on or before July 1,
2014.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: June 29, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-16856 Filed 7—1-11; 11:15 am]
BILLING CODE 4830-01-P

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2205

Enforcement of Nondiscrimination on
the Basis of Handicap in Programs or
Activities Conducted by the
Occupational Safety and Health
Review Commission

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Final rule.

SUMMARY: The Occupational Safety and
Health Review Commission (“OSHRC”’)
is revising part 2205, which it
promulgated to implement section 504
of the Rehabilitation Act of 1973, as
amended. These revisions account for
statutory and regulatory changes, and
incorporate procedures for filing
complaints under section 508 of the
Rehabilitation Act of 1973, as amended.
OSHRC is also making various
corrections and technical amendments
to this part.

DATES: Effective July 6, 2011.

FOR FURTHER INFORMATION CONTACT: Ron
Bailey, Attorney-Advisor, Office of the
General Counsel, by telephone at (202)
606—5410, by e-mail at
rbailey@oshrc.gov, or by mail at: 1120—
20th Street, NW., Ninth Floor,
Washington, DC 20036-3457.
SUPPLEMENTARY INFORMATION: OSHRC
published a notice of proposed
rulemaking on May 24, 2011, 76 FR
30064, which would revise 29 CFR part
2205. Interested persons were afforded
an opportunity to participate in the
rulemaking process through submission
of written comments on the proposed
rule. OSHRC received no public
comments. We have reviewed the
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proposed rule and now adopt it as the
agency’s final rule.

I. Background

Section 508 of the Rehabilitation Act
requires Federal agencies that develop,
procure, maintain, or use electronic and
information technology to “ensure,
unless undue burden would be imposed
on the department or agency,” that this
technology allows (1) Federal
employees who are individuals with
disabilities “to have access to and use
of information and data that is
comparable to the access to and use of
the information and data by Federal
employees who are not individuals with
disabilities,” and (2) members of the
public who are individuals with
disabilities and are “‘seeking
information or services from a Federal
department or agency to have access to
and use of information and data that is
comparable to the access to and use of
the information and data by such
members of the public who are not
individuals with disabilities.” 29 U.S.C.
794d(a)(1)(A). In the event that this
requirement imposes an undue burden,
Federal agencies must provide the
relevant information and data using an
“alternative means.” 29 U.S.C.
794(a)(1)(B). An administrative
complaint filed for an alleged violation
of section 508 of the Rehabilitation Act
must be filed with the agency ““alleged
to be in noncompliance,” and must be
processed by the agency using ‘‘the
complaint procedures established to
implement” section 504 of the
Rehabilitation Act. 29 U.S.C. 794d(f)(2).
Therefore, OSHRC is amending its
procedures in part 2205, which
effectuates section 504, to also
incorporate the requirements set forth in
section 508.

Exercising its statutory authority
under section 508 of the Rehabilitation
Act, 29 U.S.C. 794(a)(2), the
Architectural and Transportation
Barriers Compliance Board (““Access
Board”) has issued standards for
electronic and information technology,
36 CFR part 1194. These standards
define electronic and information
technology for purposes of section 508
and provide the technical and
functional performance criteria
necessary to implement the accessibility
requirements specified above. As
detailed below, in amending part 2205,
OSHRC relies on the definitions and
requirements set forth in the Access
Board’s standards.

Turning to the specific amendments,
OSHRC is adding a sentence to
§2205.101 (“Purpose”) indicating that
part 2205 effectuates section 508 and
summarizing the purpose of that

section. OSHRC also is adding a clause
to § 2205.102 (“Application”) indicating
that part 2205 applies to the agency’s
“development, procurement,
maintenance, and use of electronic and
information technology,” and a new
section at § 2205.135 (‘“‘Electronic and
information technology requirements”)
that thoroughly explains the agency’s
responsibilities under section 508. The
additions are consistent with language
used by the Access Board. 36 CFR
1194.1, .2. Additionally, in § 2205.103
(“Definitions”), OSHRC is (1) adding a
definition describing the source material
for section 508—a similar sentence
already exists describing the source
material for section 504; (2) adding the
definitions of “Electronic and
Information technology’ and
“Information technology” set forth by
the Access Board, 39 CFR 1194.4; and
(3) revising the definition of “Complete
complaint” to indicate its coverage of
violations alleged under section 508, as
well as section 504. Further, OSHRC is
adding language to § 2205.111
(“Notice”) to extend the notice
requirements to section 508.

OSHRC also is revising the
procedures in § 2205.170 (“Compliance
procedures”) to provide more detailed
instructions for filing and processing
complaints and appeals alleging
violations of section 504, and to
incorporate instructions for those who
allege violations of section 508. As
noted, section 508 directs agencies to
use the same procedures for processing
section 508 complaints as they use for
section 504 complaints. The EEOC,
however, recently explained in its own
notice of rulemaking that “[t]he part
1614 process is reserved for complaints
alleging employment discrimination,”
and that an allegation under section 508
of “discrimination in access to
electronic and information technology
* * *is outside the scope of part
1614.” Therefore, the revisions to
§2205.170(a) and (b) make clear that
part 1614 is not applicable to section
508 complaints, but that OSHRC’s
procedures specifically set forth in its
regulations are applicable to both
section 504 and 508 complaints.

In addition to amendments resulting
from section 508, OSHRC is making the
following deletions, and corrections and
amendments to part 2205. As to the
deletions, several provisions include
compliance deadlines that have already
expired. Section 2205.110 requires that
OSHRC complete, by August 24, 1987,
a self-evaluation of policies and
practices that do not or may not meet
the requirements of the regulation. It
further requires that a description of
areas examined, problems identified,

and modifications made be kept on file
for at least three years. Also, paragraph
(c) of § 2205.150 requires OSHRC to
“comply with the obligations
established under [paragraphs (a) and
(b)] by October 21, 1986, except that
where structural changes in facilities are
undertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible”’; and
paragraph (d) of that provision requires
OSHRC to “develop, by February 23,
1987, a transition plan setting forth the
steps necessary to complete [structural
changes to facilities]”” in the event that
such changes are required. Because the
latest of these given time frames has
long passed, § 2205.110 and paragraphs
(c) and (d) of § 2205.150 are deleted.

Also, the cross-references in several
provisions are outdated. The fourth
definition of “qualified handicapped
person,” found at § 2205.103, cross-
references 29 CFR 1613.702(f), and two
other provisions—§§ 2205.140 and
.170(b)—cross-reference 29 CFR part
1613. Part 1613, however, was
superseded by part 1614 in 1992.
Federal Sector Equal Employment
Opportunity, 57 FR 12634 (Apr. 10,
1992) (final rule). The current version of
§1614.203(b) cross-references and
adopts all definitions in part 1630, and
the definition of “qualified individual
with a disability” is at 29 CFR
1630.2(m). Therefore, the cross-
reference in § 2202.103 is changed to 29
CFR 1630.2(m), and the cross-reference
to part 1613 in §§ 2205.140 and .170(b)
is changed to part 1614. Further,
§2205.151 cross-references 41 CFR 101—
19.600 to 101-19.607, which previously
set forth the standard for the
Architectural Barriers Act, 42 U.S.C.
4151-4157. In 2002, the regulatory
provisions pertaining to the standard
were re-designated as 41 CFR 102-76.60
to 102-76.95. Real Property Policies, 67
FR 76882 (Dec. 13, 2002) (final rule).
Section 2205.151 is therefore amended
to reflect this re-designation.

Additionally, only the acronym for
“telecommunication devices for deaf
persons” is now used in § 2205.160, as
both the phrase and acronym already
appear in § 2205.103; the head of the
agency is now referred to as the
“Chairman” throughout the part, as this
term is used in the OSH Act itself, 29
U.S.C. 661(a); and, in § 2205.103,
additional legislative history is added to
the definition of “Section 504.” Finally,
the 1992 amendments to the
Rehabilitation Act, Public Law 102-569,
106 Stat. 4344, which replaced the term
“handicap” with the term “disability,”
has resulted in the amendment of all
such references in part 2205.



Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

39285

II. Statutory and Executive Order
Reviews

Executive Orders 12866 and 13132,
and the Unfunded Mandates Reform
Act of 1995: OSHRC is an independent
regulatory agency and, as such, is not
subject to the requirements of E.O.
12866, E.O. 13132, or the Unfunded
Mandates Reform Act, 2 U.S.C. 1501 et
seq.

Regulatory Flexibility Act: OSHRC
certifies under the Regulatory Flexibility
Act, 5 U.S.C. 605(b), that these rules
will not have a significant economic
impact on a substantial number of small
entities, because it applies exclusively
to a Federal agency and individuals
accessing the services of a Federal
agency. For this reason, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act of 1995:
OSHRC has determined that the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., does not apply because
these rules do not contain any
information collection requirements that
require the approval of OMB.

Congressional Notification: These
rules do not constitute a major rule
under the Congressional Review Act,

5 U.S.C. 804(2).

List of Subjects in 29 CFR Part 2205

Administrative practice and
procedure, Civil rights, Equal
employment opportunity, Federal
buildings and facilities, Individuals
with disabilities, Access to electronic
and information technology.

Signed at Washington, DC, on the 28th day
of June 2011.

Thomasina V. Rogers,
Chairman.

For the reasons set forth in the
preamble, Chapter XX, Part 2205 of Title
29, Code of Federal Regulations, is
revised to read as follows:

PART 2205—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF DISABILITY IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION AND
IN ACCESSIBILITY OF COMMISSION
ELECTRONIC AND INFORMATION
TECHNOLOGY

Sec.

2205.101 Purpose.
2205.102 Application.
2205.103 Definitions.

2205.104—-2205.10 [Reserved]
2205.111 Notice.
2205.112—-2205.129 [Reserved]

2205.130 General prohibitions against
discrimination.

2205.131-2205.134 [Reserved]

2205.135 Electronic and information
technology requirements.
2205.136—2205.139 [Reserved]
2205.140 Employment.
2205.141-2205.148 [Reserved]
2205.149 Program accessibility:
Discrimination prohibited.
2205.150 Program accessibility: Existing
facilities.
2205.151 Program accessibility: New
construction and alterations.
2205.152—2205.159 [Reserved]
2205.160 Communications.
2205.161-2205.169 [Reserved]
2205.170 Compliance procedures.
2205.171-2205.999 [Reserved]

Authority: 29 U.S.C. 794; 29 U.S.C. 794d.

§2205.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental
Disabilities Amendments of 1978,
which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of disability
in programs or activities conducted by
Executive agencies or the United States
Postal Service. This part also effectuates
section 508 of the Rehabilitation Act of
1973, as amended, with respect to the
accessibility of electronic and
information technology developed,
procured, maintained, or used by the
agency.

§2205.102 Application.

This part applies to all programs or
activities conducted by the agency and
to its development, procurement,
maintenance, and use of electronic and
information technology.

§2205.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil Rights
Division, United States Department of
Justice.

Auxiliary aids means services or
devices that enable persons with
impaired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits of,
programs or activities conducted by the
agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for
persons with impaired hearing include
telephone handset amplifiers,
telephones compatible with hearing
aids, telecommunication devices for
deaf persons (TDD’s), interpreters,
notetakers, written materials, and other
similar services and devices.

Complete complaint means a written
statement that contains the
complainant’s name and address and

describes the agency’s alleged
discriminatory action in sufficient detail
to inform the agency of the nature and
date of the alleged violation of section
504 or section 508. It shall be signed by
the complainant or by someone
authorized to do so on his or her behalf.
Complaints filed on behalf of classes or
third parties shall describe or identify
(by name, if possible) the alleged
victims of discrimination.

Electronic and Information
technology includes information
technology and any equipment or
interconnected system or subsystem of
equipment that is used in the creation,
conversion, or duplication of data or
information. The term electronic and
information technology includes, but is
not limited to, telecommunications
products (such as telephones),
information kiosks and transaction
machines, World Wide Web sites,
multimedia, and office equipment such
as copiers and fax machines. The term
does not include any equipment that
contains embedded information
technology that is used as an integral
part of the product, but the principal
function of which is not the acquisition,
storage, manipulation, management,
movement, control, display, switching,
interchange, transmission, or reception
of data or information. For example,
HVAC (heating, ventilation, and air
conditioning) equipment such as
thermostats or temperature control
devices, and medical equipment where
information technology is integral to its
operation are not information
technology.

Facility means all or any portion of
buildings, structures, equipment, roads,
walks, parking lots, rolling stock or
other conveyances, or other real or
personal property.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those
properties that are listed or eligible for
listing in the National Register of
Historic Places or properties designated
as historic under a statute of the
appropriate State or local government
body.

Individual with a disability means any
person who has a physical or mental
impairment that substantially limits one
or more major life activities, has a
record of such an impairment, or is
regarded as having such an impairment.
As used in this definition, the phrase:

(1) Physical or mental impairment
includes—

(i) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
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the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive; genitourinary;
hemic and lymphatic; skin; and
endocrine; or

(ii) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as
orthopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and drug
addiction and alcoholism.

(2) Major life activities includes
functions such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(3) Has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) Is regarded as having an
Impairment means—

(i) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the agency as constituting such a
limitation;

(ii) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such
impairment; or

(iii) Has none of the impairments
defined in subparagraph (1) of this
definition but is treated by the agency
as having such an impairment.

Information technology means any
equipment or interconnected system or
subsystem of equipment that is used in
the automatic acquisition, storage,
manipulation, management, movement,
control, display, switching, interchange,
transmission, or reception of data or
information. The term information
technology includes computers,
ancillary equipment, software, firmware
and similar procedures, services
(including support services), and related
resources.

Qualified individual with a disability
means—

(1) With respect to any agency
program or activity under which a
person is required to perform services or
to achieve a level of accomplishment, an
individual with a disability who meets
the essential eligibility requirements
and who can achieve the purpose of the

program or activity without
modifications in the program or activity
that the agency can demonstrate would
result in a fundamental alteration in its
nature;

(2) With respect to any other program
or activity, an individual with a
disability who meets the essential
eligibility requirements for participation
in, or receipt of benefits from, that
program or activity; and

(3) Qualified individual with a
disability is defined for purposes of
employment in 29 CFR 1630.2(m),
which is made applicable to this part by
§ 2205.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93—
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516,
88 Stat. 1617); the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978 (Pub. L. 95-602,
92 Stat. 2955); and the Rehabilitation
Act Amendments of 1986 (Pub. L. 99—
506, 100 Stat. 1810). As used in this
part, section 504 applies only to
programs or activities conducted by
Executive agencies and not to federally
assisted programs.

Section 508 means section 508 of the
Rehabilitation Act of 1973, Pub. L. 93—
112, Title V, section 508, as added by
Pub. L. 99-506, Title VI, section 603(a),
Oct. 21, 1986, 100 Stat. 1830, and
amended Pub. L. 100-630, Title II,
section 206(f), Nov. 7, 1988, 102 Stat.
3312; Pub. L. 102-569, Title V, section
509(a), Oct. 29, 1992, 106 Stat. 4430;
Pub. L. 105-220, Title IV, section
408(b), Aug. 7, 1998, 112 Stat. 1203.

Substantial impairment means a
significant loss of the integrity of
finished materials, design quality, or
special character resulting from a
permanent alteration.

§§2205.104-2205.110 [Reserved]

§2205.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested
persons such information regarding the
provisions of this part and its
applicability to the programs or
activities conducted by the agency, and
make such information available to
them in such manner as the Chairman
finds necessary to apprise such persons
of the protections against discrimination
assured them by section 504 or the
access to technology provided under
section 508 and this regulation.

§§2205.112-2205.129 [Reserved]

§2205.130 General prohibitions against
discrimination.

(a) No qualified individual with a
disability shall, on the basis of
disability, be excluded from
participation in, be denied the benefits
of, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, directly
or through contractual, licensing, or
other arrangements, on the basis of
disability—

(i) Deny a qualified individual with a
disability the opportunity to participate
in or benefit from the aid, benefit, or
service;

(ii) Afford a qualified individual with
a disability an opportunity to participate
in or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(iii) Provide a qualified individual
with a disability with an aid, benefit, or
service that is not as effective in
affording equal opportunity to obtain
the same result, to gain the same benefit,
or to reach the same level of
achievement as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
disabilities or to any class of individuals
with disabilities than is provided to
others unless such action is necessary to
provide qualified individuals with
disabilities with aid, benefits, or
services that are as effective as those
provided to others;

(v) Deny a qualified individual with a
disability the opportunity to participate
as a member of planning or advisory
boards; or

(vi) Otherwise limit a qualified
individual with a disability in the
enjoyment of any right, privilege,
advantage, or opportunity enjoyed by
others receiving the aid, benefit, or
service.

(2) The agency may not deny a
qualified individual with a disability
the opportunity to participate in
programs or activities that are not
separate or different, despite the
existence of permissibly separate or
different programs or activities.

(3) The agency may not, directly or
through contractual or other
arrangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(i) Subject qualified individuals with
disabilities to discrimination on the
basis of disability; or

(ii) Defeat or substantially impair
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.
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(4) The agency may not, in
determining the site or location of a
facility, make selections the purpose or
effect of which would—

(i) Exclude individuals with
disabilities from, deny them the benefits
of, or otherwise subject them to
discrimination under any program or
activity conducted by the agency; or

(ii) Defeat or substantially impair the
accomplishment of the objectives of a
program or activity with respect to
individuals with disabilities.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified
individuals with disabilities to
discrimination on the basis of disability.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified
individuals with disabilities to
discrimination on the basis of disability,
nor may the agency establish
requirements for the programs or
activities of licensees or certified
entities that subject qualified
individuals with disabilities to
discrimination on the basis of disability.
However, the programs or activities of
entities that are licensed or certified by
the agency are not, themselves, covered
by this part.

(c) The exclusion of individuals
without disabilities from the benefits of
a program limited by Federal statute or
Executive order to individuals with
disabilities or the exclusion of a specific
class of individuals with disabilities
from a program limited by Federal
statute or Executive order to a different
class of individuals with disabilities is
not prohibited by this part.

(d) The agency shall administer
programs and activities in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities.

§§2205.131-2205.134 [Reserved]

§2205.135 Electronic and information
technology requirements.

(a) In accordance with section 508
and the standards published by the
Architectural and Transportation
Barriers Compliance Board at 36 CFR
part 1194, the agency shall ensure,
absent an undue burden, that the
electronic and information technology
developed, procured, maintained, or
used by the agency allows:

(1) Individuals with disabilities who
are agency employees or applicants to
have access to and use of information
and data that is comparable to the
access to and use of information and
data by agency employees who are
individuals without disabilities; and

(2) Individuals with disabilities who
are members of the public seeking
information or services from the agency
to have access to and use of information
and data that is comparable to the
access to and use of information and
data by such members of the public who
are not individuals with disabilities.

(b) When development, procurement,
maintenance, or use of electronic and
information technology that meets the
standards at 36 CFR part 1194 would
impose an undue burden, the agency
shall provide individuals with
disabilities covered by this section with
the information and data involved by an
alternative means of access that allows
the individuals to use the information
and data.

§§2205.136-2205.139 [Reserved]

§2205.140 Employment.

No qualified individual with a
disability shall, on the basis of
disability, be subjected to
discrimination in employment under
any program or activity conducted by
the agency. The definitions,
requirements, and procedures of section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791), as established by the Equal
Employment Opportunity Commission
in 29 CFR part 1614, shall apply to
employment in federally conducted
programs or activities.

§§2205.141-2205.148 [Reserved]

§2205.149 Program accessibility:
discrimination prohibited.

Except as otherwise provided in
§ 2205.150, no qualified individual with
a disability shall, because the agency’s
facilities are inaccessible to or unusable
by individuals with disabilities, be
denied the benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity conducted by the
agency.

§2205.150 Program accessibility: existing
facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with disabilities.
This paragraph (a) does not—

(1) Necessarily require the agency to
make each of its existing facilities
accessible to and usable by individuals
with disabilities;

(2) In the case of historic preservation
programs, require the agency to take any
action that would result in a substantial
impairment of significant historic
features of an historic property; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in the
nature of a program or activity or in
undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the
proposed action would fundamentally
alter the program or activity or would
result in undue financial and
administrative burdens, the agency has
the burden of proving that compliance
with this paragraph (a) would result in
such alteration or burdens. The decision
that compliance would result in such
alteration or burdens must be made by
the Chairman or his or her designee
after considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that
individuals with disabilities receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as
redesign of equipment, reassignment of
services to accessible buildings,
assignment of aides to beneficiaries,
home visits, delivery of services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, use of accessible rolling
stock, or any other methods that result
in making its programs or activities
readily accessible to and usable by
individuals with disabilities. The
agency is not required to make
structural changes in existing facilities
where other methods are effective in
achieving compliance with this section.
The agency, in making alterations to
existing buildings, shall meet
accessibility requirements to the extent
compelled by the Architectural Barriers
Act of 1968, as amended (42 U.S.C.
4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the
requirements of this section, the agency
shall give priority to those methods that
offer programs and activities to qualified
individuals with disabilities in the most
integrated setting appropriate.

(2) Historic preservation programs. In
meeting the requirements of paragraph
(a) of this section in historic
preservation programs, the agency shall
give priority to methods that provide
physical access to individuals with
disabilities. In cases where a physical
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alteration to an historic property is not
required because of paragraph (a)(2) or
(3) of this section, alternative methods
of achieving program accessibility
include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot otherwise
be made accessible;

(i) Assigning persons to guide
individuals with disabilities into or
through portions of historic properties
that cannot otherwise be made
accessible; or

(iii) Adopting other innovative
methods.

§2205.151 Program accessibility: new
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or
altered so as to be readily accessible to
and usable by individuals with
disabilities. The definitions,
requirements, and standards of the
Architectural Barriers Act (42 U.S.C.
4151-4157), as established in 41 CFR
102—76.60 to 102-76.95, apply to
buildings covered by this section.

§§2205.152-2205.159 [Reserved]

§2205.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communication
with applicants, participants, personnel
of other Federal entities, and members
of the public.

(1) The agency shall furnish
appropriate auxiliary aids where
necessary to afford an individual with a
disability an equal opportunity to
participate in, and enjoy the benefits of,
a program or activity conducted by the
agency.

(i) In determining what type of
auxiliary aid is necessary, the agency
shall give primary consideration to the
requests of the individual with a
disability.

(ii) The agency need not provide
individually prescribed devices, readers
for personal use or study, or other
devices of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, TDD’s or equally effective
telecommunication systems shall be
used.

(b) The agency shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services,
activities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its
inaccessible facilities, directing users to

a location at which they can obtain
information about accessible facilities.
The international symbol for
accessibility shall be used at each
primary entrance of an accessible
facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a
fundamental alteration in the nature of
a program or activity or in undue
financial and administrative burdens. In
those circumstances where agency
personnel believe that the proposed
action would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the agency has the burden of
proving that compliance with this
section would result in such alteration
or burdens. The decision that
compliance would result in such
alteration or burdens must be made by
the Chairman or his or her designee
after considering all agency resources
available for use in the funding and
operation of the conducted program or
activity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, individuals
with disabilities receive the benefits and
services of the program or activity.

§§2205.161-2205.169 [Reserved]

§2205.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of disability in programs or
activities conducted by the agency in
violation of section 504. Paragraphs (c)
through (j) of this section also apply to
all complaints alleging a violation of the
agency’s responsibility to procure
electronic and information technology
under section 508, whether filed by
members of the public or agency
employees or applicants.

(b) The agency shall process
complaints alleging violations of section
504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1614
pursuant to section 501 of the
Rehabilitation Act of 1973 (29 U.S.C.
791).

(c)(1) Any person who believes that
he or she has been subjected to
discrimination prohibited by this part or
that the agency’s procurement of

electronic and information technology
has violated section 508, or an
authorized representative of such
person, may file a complaint with the
Executive Director.

(2) The Executive Director shall be
responsible for coordinating
implementation of this section.
Complaints shall be sent to Executive
Director, Occupational Safety and
Health Review Commission, One
Lafayette Centre, 1120—-20th Street NW.,
9th Floor, Washington, DC 20036-3457.
Complaints shall be filed with the
Executive Director within 180 days of
the alleged act of discrimination. A
complaint shall be deemed filed on the
date it is postmarked, or, in the absence
of a postmark, on the date it is received
by the agency. The agency may extend
this time period for good cause.

(d)(1) Tlfle agency shall accept a
complete complaint that is filed in
accordance with paragraph (c) of this
section and over which it has
jurisdiction. The Executive Director
shall notify the complainant and the
respondent of receipt and acceptance of
the complaint.

(2) If the agency receives a complaint
that is not complete, the Executive
Director shall notify the complainant,
within 30 days of receipt of the
incomplete complaint, that additional
information is needed. If the
complainant fails to complete the
complaint within 30 days of receipt of
this notice, the Executive Director shall
dismiss the complaint without prejudice
and shall so inform the complainant.

(3) If the agency receives a complaint
over which it does not have jurisdiction,
it shall promptly notify the complainant
and shall make reasonable efforts to
refer the complaint to the appropriate
government entity.

(e) The agency shall notify the
Architectural and Transportation
Barriers Compliance Board upon receipt
of any complaint alleging that a building
or facility that is subject to the
Architectural Barriers Act of 1968, as
amended (42 U.S.C. 4151-4157), or
section 502 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 792), is not
readily accessible to and usable by
individuals with disabilities.

(f) Within 180 days of the receipt of
a complete complaint for which it has
jurisdiction, the agency shall notify the
complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions of
law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(g) Appeals of the findings of fact and
conclusions of law or remedies must be
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filed with the Chairman by the
complainant within 90 days of receipt
from the agency of the letter required by
paragraph (f) of this section. The agency
may extend this time for good cause.
Appeals shall be sent to the Chairman,
Occupational Safety and Health Review
Commission, One Lafayette Centre,
1120-20th Street, NW., 9th Floor,
Washington, DC 20036—3457. An appeal
shall be deemed filed on the date it is
postmarked, or, in the absence of a
postmark, on the date it is received by
the agency. It should be clearly marked
“Appeal of Section 504 decision” or
“Appeal of Section 508 decision” and
should contain specific objections
explaining why the complainant
believes the initial decision was
factually or legally wrong. Attached to
the appeal letter should be a copy of the
initial decision being appealed.

(h) Timely appeals shall be accepted
and decided by the Chairman. The
Chairman shall notify the complainant
of the results of the appeal within 60
days of the receipt of the request. If the
Chairman determines that additional
information is needed from the
complainant, he or she shall have 60
days from the date of receipt of the
additional information to make his or
her determination on the appeal.

(i) The time limits cited in paragraphs
(f) and (h) of this section may be
extended with the permission of the
Assistant Attorney General.

(j) The agency may delegate its
authority for conducting complaint
investigations to other Federal agencies
or may contract with non-Federal
entities to conduct such investigations,
except that the authority for making the
final determination may not be
delegated.

§§2205.171-2205.999 [Reserved]

[FR Doc. 2011-16808 Filed 7-5-11; 8:45 am]
BILLING CODE 7600-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2011-0614]

Regattas and Marine Parades; Great
Lakes Annual Marine Events

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a local regulation for the APBA Gold
Cup, Detroit, MI annual high speed boat

race in the Captain of the Port Detroit
zone from 7 a.m. on July 7, 2011
through 7 p.m. on July 10, 2011. This
action is necessary and intended to
ensure safety of life on the navigable
waters immediately prior to, during, and
immediately after regattas or marine
parades. This rule will establish
restrictions upon, and control
movement of, vessels in specified areas
immediately prior to, during, and
immediately after regattas or marine
parades. During the enforcement
periods, no person or vessel may enter
the regulated areas without permission
of the Captain of the Port.

DATES: The regulations in 33 CFR
100.918 will be enforced on July 7, 2011
through July 10, 2011 from 7 a.m. to

7 p.m. daily.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail LT Katie Stanko, Prevention
Department, Sector Detroit, Coast
Guard; telephone (313)568-9508, e-mail
Katie.R.Stanko@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the following special
local regulations at the following times:

§100.918 Detroit APBA Gold Cup,
Detroit, MI

This special local regulation will be
enforced daily from 7 a.m. to 7 p.m. on
July 7, 8, 9 and 10, 2011.

Regulations: (1) In accordance with
the general regulations in 33 CFR
100.901, entry into, transiting, or
anchoring within this regulated areas is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated on-scene representative.

(2) This regulated area is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated on-scene
representative.

(3) The ““designated on-scene
representative” of the Captain of the
Port is any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port to
act on his behalf. The designated on-
scene representative of the Captain of
the Port will be aboard either a Coast
Guard or Coast Guard Auxiliary vessel.
The Captain of the Port or his
designated on scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the regulated area
shall contact the Captain of the Port
Detroit or his designated on-scene
representative to obtain permission.

(5) Vessel operators given permission
to enter or operate in the regulated area
must comply with all directions given to
them by the Captain of the Port or his
designated on-scene representative.

Dated: June 27, 2011.
J. E. Ogden,

Captain, U. S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2011-16924 Filed 7-5—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2011-0614]

RIN 1625-AA08

Special Local Regulation; Detroit

APBA Gold Cup, Detroit River, Detroit,
Mi

AGENCY: Coast Guard, DHS.

ACTION: Interim rule with request for
comments.

SUMMARY: The Coast Guard proposes to
amend the enforcement period of the
permanent Special Local Regulation
established in 33 CFR 100.918. This
action is necessary and intended to
ensure safety of life on the navigable
waters immediately prior to, during, and
immediately after the Detroit APBA
Gold Cup boat race. This special local
regulation will establish restrictions
upon, and control movement of vessels
in a portion of the Detroit River. During
the enforcement period, no person or
vessel may enter the regulated areas
without permission of the Captain of the
Port.

DATES: This interim rule is effective July
6, 2011. Comments and related material
must reach the Coast Guard on or before
August 5, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
20110614 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
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below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this interim rule,
call or e-mail LT Katie Stanko,
Prevention Department, Sector Detroit,
Coast Guard; telephone (313) 568-9508,
e-mail Katie.R.Stanko@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0614),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand delivery, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0614" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit comments by mail or hand
delivery, submit them in an unbound
format, no larger than 82; by 11 inches,
suitable for copying and electronic
filing. If you submit comments by mail
and would like to know that they

reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
this rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG—-2011-
0614 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Regulatory Information

The Coast Guard is issuing this
interim rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting

for a notice and comment period to be
completed would be impracticable and
contrary to the public interest as it
would inhibit the Coast Guard’s ability
to protect the public from the hazards
associated with a high speed boat race.
In addition, rescheduling the race for
the purpose of accommodating a
comment period would mean that the
race could not happen this summer. Not
having this annual summer spectator
event is contrary to the public interest
of the people of Detroit. Furthermore,
delaying this event to accommodate a
comment period is unnecessary because
of the non-controversial history of the
regulation: When the Final Rule for this
event was published in 2008 (Docket
number USCG-2008-0220), no
comments were received at all.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to public interest because it
would inhibit the Coast Guard from
ensuring the safety of vessels and the
public during a high speed boat race. In
addition, rescheduling the race for the
purpose of delaying the effective date
would mean that the race could not
happen this summer. Not having this
annual summer spectator event is
contrary to the public interest of the
people of Detroit. Furthermore, delaying
the effective date of this this Special
Local Regulation is unnecessary because
of the non-controversial history of the
regulation: When the Final Rule for this
event was published in 2008 (Docket
number USCG-2008-0220), no
comments were received at all.

Basis and Purpose

This interim rule will amend the
entry found in 33 CFR 100.918, Detroit
APBA Gold Cup, Detroit, MI. Currently,
the regulations located at 33 CFR
100.918 state that the respective
enforcement period will occur each year
in the first or second week of June.
However, the annual occurrence of this
marine event has been pushed back
from June to July.

Discussion of Rule

Because of the aforementioned
rescheduling of the annual Detroit
APBA Gold Cup, the Captain of the Port
Detroit finds it necessary to amend the
respective enforcement period.
Accordingly, this interim rule will
amend the special local regulation
found in 33 CFR 100.918 so that the
new enforcement period will take place
during the first or second week of July.
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Regulatory Analyses

We developed this interim rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. The Coast Guard’s use of
this special local regulation will be
periodic in nature, of short duration,
and designed to minimize the impact on
navigable waters. The Coast Guard
expects insignificant adverse impact to
mariners from the amendment of the
enforcement period of this special local
regulation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
this portion of the Detroit River, Detroit,
MI during an enforcement period in the
first or second week in July each year.

The new enforcement period for this
special local regulation will not have a
significant economic impact on a

substantial number of small entities for
the following reasons: The enforcement
period will be short in duration and will
only occur once per year; the special
local regulation has been designed to
allow traffic to pass safely around its
bounds whenever possible; and vessels
will be allowed to pass through the
regulated area with the permission of
the Captain of the Port Detroit.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.
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Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves a special local regulation
issued in conjunction with a regatta or
marine parade, therefore (34)(h) of the
Instruction applies. An environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:
Authority: 33 U.S.C. 1233.

m 2. Amend §100.918 to revise
paragraph (c) to read as follows:

§100.918 Detroit APBA Gold Cup, Detroit,
MI.

* * * * *

(c) Enforcement Period. The first or
second week in July. The exact dates
and times for this event will be
determined annually.

Dated: June 27, 2011.

J. E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2011-16914 Filed 7-5-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165

[Docket No. USCG-2011-0550]

RIN 1625-AA08; 1625-AA00

Special Local Regulations & Safety

Zones; Marine Events in Captain of the
Port Long Island Sound Zone

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing fourteen temporary special
local regulations and safety zones for
marine events and fireworks displays
within the Captain of the Port (COTP)
Long Island Sound Zone. This action is
necessary to provide for the safety of life
on navigable waters during the events.
Entry into, transit through, mooring or
anchoring within these zones is
prohibited unless authorized by the
COTP Sector Long Island Sound.

DATES: This rule is effective in the CFR
on July 6, 2011 through 6 p.m. on
October 2, 2011. This rule is effective
with actual notice for purposes of
enforcement beginning at 8:30 p.m. on
June 25, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0550 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0550 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Joseph
Graun, Prevention Department, Coast
Guard Sector Long Island Sound, (203)
468-4544, joseph.l.graun@uscg.mil. If

you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing an NPRM
would be contrary to public interest
since immediate action is needed to
protect both spectators and participants
from the safety hazards created by these
events including powerboats traveling at
high speeds, unexpected pyrotechnics
detonation and burning debris. We
spoke with each event sponsor and each
indicated they were unable and
unwilling to move their event date to a
later time for the following reasons.

The sponsor for Salute to Veterans
fireworks display (the Town of
Hempstead) stated they are unwilling to
reschedule their event to a later date
because the town expended funds on
advertising the current event date.
Changing the date would require the
town to spend more of their limited
funds on advertising. The town was not
aware of the requirements for
submitting a recurring marine event
application 60 days in advance resulting
in a late notification to the Coast Guard.
The town is now aware of this reporting
requirement.

The sponsors for the town of Islip and
Port Jefferson fireworks displays stated
they are unwilling to reschedule their
events because they are held in
conjunction with the Fourth of July
holiday and holiday festivities. Since
announced, community members have
made holiday plans based on these
fireworks displays. Rescheduling these
events would not be a viable option
because most event venues, entertainers
and venders have fully booked summer
schedules making rescheduling nearly
impossible. This year’s fireworks
displays were originally canceled due to
lack of funding; however, funding
became available late in May allowing
the fireworks displays to take place.
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This unique funding situation which
was unpredictable caused the late
notification to the Coast Guard. The
sponsors are aware of the requirements
for submitting a recurring marine event
application 60 days in advance.

The Sponsor for Battle on the Bay
Powerboat Race is unwilling to
reschedule the event because the
powerboats that will be racing in the
event are part of a traveling circuit with
a schedule established more than a year
ahead of time, the earliest opportunity
to reschedule the event is 2012. In
spring the event’s host town for the past
several years unexpectedly decided not
to host this year’s event. The event
sponsor was surprised and rushed to
find a new host town. After a month of
meetings with towns and filing permits
the sponsors made an agreement with a
new town. When that agreement was
reached the Coast Guard was provided
less than 90 days notice an insufficient
amount of time to publish an NPRM for
a new event. This unique host town
situation which was unpredictable
caused the late notification to the Coast
Guard. The sponsor is aware of the
requirements for submitting a new
marine event application 135 days in
advance.

The sponsors for Xirinachs Family
Foundation Fireworks; Icim’s 40th
Birthday Party Fireworks and Berman
Wedding Fireworks are unwilling to
move their events to a later date because
they are held in conjunction with other
events that cannot be moved. The
sponsors were not aware of the
requirements for submitting a marine
event application 135 days in advance
resulting in a late notification to the
Coast Guard. The sponsors are now
aware of the reporting requirements.

The sponsors for Riverfront US title
Series Powerboat Race; Head of the
Riverfront Regatta; Fairfield Aerial
Fireworks; Town of Babylon Fireworks;
East Hampton Fire Department
Fireworks; Village of Island Park
Fireworks and Ports Washington Sons of
Italy Fireworks all submitted marine
event applications with sufficient notice
to the Coast Guard. These fireworks
displays and marine events are all
recurring with a proposed permanent
rule currently in a public comment
period under docket number USCG—
2008-0384, titled: Special Local
Regulations; Safety and Security Zones;
Recurring Events in Captain of the Port
Long Island Sound Zone. The Coast
Guard is establishing these temporary
special local regulations and safety
zones to provide for safety of life during
this year’s events. Additionally, the
Coast Guard has ordered special local
regulations or safety zones for all of

these areas during past events and has
received no public comments or
concerns regarding the impact to
waterway traffic from those events. For
the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date by first
publishing a NPRM would be contrary
to the rule’s objectives of ensuring safety
of life on the navigable waters during
these scheduled events as immediate
action is needed to protect both
spectators and participants from the
safety hazards created by these events
including powerboats traveling at high
speeds, unexpected pyrotechnics
detonation and burning debris.

Basis and Purpose

The legal basis for this rule is 33
U.S.C. 1225, 1226, 1231, 1233; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; Public Law 107-295, 116 Stat.
2064; and Department of Homeland
Security Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define regulatory special local
regulations and safety zones. This
regulation carries out two related
actions: (1) Establishing special local
regulations, and (2) establishing safety
zones. Marine events are frequently held
on the navigable waters within the
COTP Long Island Sound Zone. Based
on accidents that have occurred in the
past and the explosive hazards of
fireworks, the COTP Long Island has
determined that regattas and fireworks
launches proximate to watercrafts pose
significant risk to public safety and
property.

To protect the safety of all waterway
users including event participants and
spectators, this rule establishes
temporary special local regulations or
safety zones for the time and location of
each marine event.

This rule prevents vessels from
entering, transiting, mooring or
anchoring within areas specifically
designated as regulated areas during the
periods of enforcement unless
authorized by the COTP, or designated
representative.

Discussion of Rule

This temporary rule establishes
special local regulations for all
navigable waters around each
powerboat race and regatta and safety
zones for all navigable waters within a
1000 foot zone around each fireworks
display.

These events are listed below in the
text of the regulation.

Because large numbers of spectator
vessels are expected to congregate
around the location of these events,
these regulated areas are needed to
protect both spectators and participants
from the safety hazards created by them
including powerboats traveling at high
speeds, unexpected pyrotechnics
detonation, and burning debris. During
the enforcement periods, persons and
vessels are prohibited from entering,
transiting through, remaining, anchoring
or mooring within the regulated areas
unless stipulated otherwise or
specifically authorized by the COTP or
the designated representative. The Coast
Guard may be assisted by other Federal,
state and local agencies in the
enforcement of these regulated areas.

The Coast Guard determined that
these regulated areas will not have a
significant impact on vessel traffic due
to their temporary nature, limited size,
and the fact that vessels are allowed to
transit the navigable waters outside of
the regulated areas.

The Coast Guard has published an
NPRM proposing permanent regulated
areas for each of these events. The
NPRM can be viewed and comments
can be submitted by following the
procedure under ADDRESSES and typing
in docket number USCG—2008-0384.
Thus far we have received no comments
or requests for a public meeting on the
NPRM. Additionally, the Coast Guard
has ordered special local regulations or
safety zones for all of these areas during
past events and has received no public
comments or concerns regarding the
impact to waterway traffic from those
events.

Advanced public notifications will
also be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.
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The Coast Guard determined that
these regulated areas will not have a
significant impact on vessel traffic due
to their temporary nature, limited size,
and the fact that vessels are allowed to
transit the navigable waters outside of
the regulated areas. Additionally, The
Coast Guard has ordered special local
regulations or safety zones for all
fourteen areas during past events and
has received no public comments or
concerns regarding impact to waterway
traffic from events.

Advanced public notifications will
also be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard determined that this
rule is not a significant regulatory action
for the following reasons: the regulated
areas will be of limited duration, they
cover only a small portion of the
navigable waterways, and the events are
designed to avoid, to the extent
possible, deep draft, fishing, and
recreational boating traffic routes.

The Coast Guard has previously
promulgated safety zones or special
local regulations, in accordance with 33
CFR Parts 165 and 100, for all event
areas contained within this proposed
regulation and has not received notice
of any negative impact caused by any of
the safety zones or special local
regulations.

No new or additional restrictions will
be imposed on vessel traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ‘““small entities” comprises
small businesses, not-for-profit
organizations that are independently

owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the designated regulated area during the
enforcement periods stated for each
event list below in the regulatory text.

The temporary special local
regulations and safety zones will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: the regulated
areas will be of limited size and of short
duration, and vessels that can safely do
so may navigate in all other portions of
the waterways except for the areas
designated as regulated areas.
Additionally, before the effective
period, notifications will be made to the
local maritime community through the
Local Notice to Mariners and Broadcast
Notice to Mariners well in advance of
the events.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG—FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct

effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
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it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g)&(h), of the Instruction. This rule
involves the establishment of temporary
special local regulations and safety
zones.

An environmental analysis checklist
and a categorical exclusion
determination are available in the

docket where indicated under
ADDRESSES.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recording requirements,
Waterways.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 100 and 165 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add Sec. 100.T01-0550 to read as
follows:

§100.T01-0550 Special Local Regulations;
Regattas and Boat Races in the Coast
Guard Sector Long Island Sound Captain of
the Port Zone.

(a) Regulations.

The following regulations apply to the
marine events listed in the Table to
§100.T01-0550. These regulations will
be enforced for the duration of each
event, on or about the dates indicated.

These regulations will be enforced for
the duration of each event. Notifications
will be made to the local maritime
community through the Local Notice to
Mariners and Broadcast Notice to
Mariners in advance of the events. First
Coast Guard District Local Notice to
Mariners can be found at http://
www.naveen.uscg.govy/.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the Captain of the
Port, Sector Long Island Sound (COTP),
to act on his or her behalf. The
designated representative may be on an
official patrol vessel or may be on shore

TABLE TO § 100.T01-0550

and will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Vessel operators desiring to enter
or operate within the regulated areas
shall contact the COTP or the
designated representative via VHF
channel 16 or by telephone at (203)
468-4404 to obtain permission to do so.

(d) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or designated
representative.

(e) The COTP or designated
representative may control the
movement of all vessels in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel shall come
to an immediate stop and comply with
the lawful directions issued. Failure to
comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(f) The COTP or designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(g) For all events listed, vessels not
participating in this event, swimmers,
and personal watercraft of any nature
are prohibited from entering or moving
within the regulated area unless
stipulated otherwise or authorized by
the COTP or a designated
representative. Vessels within the
regulated area must be at anchor within
a designated spectator area or moored to
a waterfront facility in a way that will
not interfere with the progress of the
event.

1. Battle on the Bay Powerboat Race ................

e Event type: Boat race.

e Date & time: August 27 and 28, 2011 7 a.m. until 7 p.m.
e Locations: All waters of the Great South Bay, Islip, NY within the fol-

lowing zones:
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(1) The Race Course Zone forms a quadrilateral shape The east-
ern boundary begins at the tip of the Brown Creek western jetty
approximate position 40°43'18” N, 073°04’10” W continues
south to 40°42’38” N, 073°04’05” W, The southern boundary be-
gins at 40°42'38” N, 073°04'05” W continues west to 40°42°07”
N, 073°07’50” W, the western boundary begins at 40°42’07” N,
073°07’50” W continues north to 40°43'12” N, 073°06’38” W the
northern boundary begins at 40°43'12” N, 073°06'38” W con-
tinues east to land at 40°43'12” N, 073°06'38” W and continues
along the shore to tip of the Brown Creek western jetty
40°43'18” N, 073°04'10” W (NAD 83).

(2) Spectator anchorage zone, all waters within 100 yards of the
Race Course Zones southern boundary.

(3) Transit Only zone, all waters within 100 yards of the Race
Course Zones eastern, western and northern boundaries.

e Additional stipulations:

(1) Vessel within the spectator anchorage zone must operate at a
no wake speed not to exceed 5 knots and must proceed as di-
rectly as possible to and from an anchorage location. (2) Ves-
sels within the transit only zone must maintain a steady course
and speed anchoring, stopping, mooring and other activities are
prohibited within this zone.

2. Riverfront U.S. Title series Powerboat Race, Hartford, CT .................

e Event type: Boat race.

Date & time: September 2 and 3, 2011, 10 a.m. until 6 p.m. and Sep-
tember 4, 2011, 12:01 p.m. until 6 p.m.

e Location: All water of the Connecticut River, Hartford, CT, between

the Founders Bridge on the North approximate position 41°
45’53.47” N, 072° 39'55.77” W and 41° 45'37.39” N, 072° 39'47.49”
W (NAD 83) to the South.

3. Head of the Riverfront Regatta

e Event Type: Rowing regatta.

e Date & time: October 2, 2011 6 a.m. until 6 p.m.

e Location: All water of the Connecticut River, Hartford, CT, between
the Putnum Bridge 41°42.87” N 072°38.43" W and the Riverside
Boat House 41°46.42" N 072°39.83" W (NAD 83).

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 3. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapters 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 4. Add § 165.T01-0550 to read as
follows:

§165.T01-0550 Safety Zones; Fireworks
Displays in Captain of the Port Long Island
Sound Zone

(a) Regulations.

The general regulations contained in
33 CFR 165.23 as well as the following
regulations apply to the fireworks
displays listed in Table 1 of T01-0550.

These regulations will be enforced for
the duration of each event. Notifications
will be made to the local maritime
community through the Local Notice to
Mariners and Broadcast Notice to
Mariners in advance of the events. First
Coast Guard District Local Notice to
Mariners can be found at http://
WWW.Naveen.uscg.govy/.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the Captain of the
Port, Sector Long Island Sound (COTP),
to act on his or her behalf. The
designated representative may be on an
official patrol vessel or may be on shore
and will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Vessel operators desiring to enter
or operate within the regulated areas
should contact the COTP or the
designated representative via VHF
channel 16 or by telephone at (203)
468—4404 to obtain permission to do so.

(d) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas

during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or designated
representative.

(e) The COTP or the designated
representative may control the
movement of all vessels in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel shall come
to an immediate stop and comply with
the lawful directions issued. Failure to
comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(f) The COTP or designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(g) The regulated area for all fireworks
displays listed in Table 1 of T01-0550
is that area of navigable waters within
a 1000 foot radius of the launch
platform or launch site for each
fireworks display.

(h) Fireworks barges used in these
locations will also have a sign on their
port and starboard side labeled
“FIREWORKS—STAY AWAY.” This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
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background. Shore sites used in these
locations will display a sign labeled

“FIREWORKS—STAY AWAY” with the

same dimensions.

TABLE 1 OF T01-0550

June

6.1 Salute to Veterans ........ccccccoeevvvveeeeeeeennns

Date: June 25, 2011.

Rain date: June 26, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Hempstead, NY in approximate position 40°35'36.62” N,
073°35'20.72” W (NAD 83).

July

7.1 Town of Islip Fireworks ..........cccccoevvevnenne

Date: July 4, 2011.

Rain date: July 5, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Great South Bay off Bay Shore Manor Park,
Islip, NY in approximate position 40°4224” N, 073°14’24” W (NAD
83).

7.2 Village of Port Jefferson Fireworks ..........

Date: July 4, 2011.

Rain date: July 5, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Long Island Sound, Port Jefferson Harbor off
East Beach, Village of Port Jefferson, NY in approximate position
40°57’53.189” N, 073°3'9.72” W (NAD 83).

7.3 Fairfield Aerial Fireworks ..........ccceeeuneee.

Date: July 4, 2011.

Rain date: July 5, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of long Island Sound off Jennings Beach, Fairfield,
CT in approximate position 41°0817.232” N, 073°14’1.028” W (NAD
83).

7.4 Xirinachs Family Foundation Fireworks ...

Date: July 10, 2011.

Rain date: July 11, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Water of Long Island Sound, Huntington Bay, Huntington,
NY approximate position 40°54'23.27” N, 073°25’08.04” W (NAD
83).

7.5 Icim’s 40th Birthday Party Fireworks .......

Date: July 16, 2011.

Rain date: July 17, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Shelter Island Sound, off Lomangino Dock,
Southold, NY approximate position 41°02'22.53” N, 072°23'20.11” W
(NAD 83).

7.6 Berman Wedding Fireworks ....................

Date: July 16, 2011.

Rain date: July 17, 2011

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Bellport Bay, Bellport, NY approximate position
40°44’59.73” N, 072°55'58.67” W (NAD 83).

August

8.1 Town of Babylon Fireworks .....................

Date: August 27, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off of Cedar Beach Town Park, Babylon, NY in ap-
proximate position 40°37°53” N, 073°20"12” W (NAD 83).

September

9.1 East Hampton Fire Department Fireworks

Date: September 03, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters off Main Beach, East Hampton, NY in approximate
position 40°56’40.28” N, 072°11'21.26” W (NAD 83).

9.2 Port Washington Sons of ltaly Fireworks

Date: September 9, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Hempstead Harbor off Bar Beach, North Hemp-
stead, NY in approximate position 40°49'48.04” N, 073°39'24.32” W
(NAD 83).
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9.3 Village of Island Park Labor Day Celebration Fireworks

(NAD 83).

o Date: September 03, 2011.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters off Village of Island Park Fishing Pier, Village
Beach, NY in approximate position 40°36°30.95” N, 073°3922.23” W

Dated: June 24, 2011.
H.L. Najarian,

Commander, U.S. Coast Guard, Acting
Captain of the Port Sector Long Island Sound.

[FR Doc. 2011-16892 Filed 7-5-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2011-0561]
Drawbridge Operation Regulation;
Christina River, Wilmington, DE

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation from the regulations
governing the operation of the Walnut
Street Bridge, across the Christina River,
at mile 2.8, in Wilmington, DE. The
deviation restricts the operation of the
draw span in order to facilitate the
inspection of the operational
equipment.

DATES: This deviation is effective from
8 a.m. June 23, 2011 until 5 p.m. July
22, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0561 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0561, in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Terrance Knowles,
Environmental Protection Specialist,
Fifth Coast Guard District, at telephone
757—-398-6587, e-mail
Terrance.A.Knowles@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,

Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Delaware Department of Transportation
(DELDOT), who owns and operates this
bascule type drawbridge, has requested
a temporary deviation from the current
operating regulations set out in 33 CFR
117.237(c) to facilitate the inspection of
the operational equipment within the
structure.

The Walnut Street Bridge, at mile 2.8,
across the Christina River in
Wilmington, DE has a vertical clearance
in the closed position to vessels of 13
feet above mean high water.

Under the regular operating schedule
the bridge opens on signal as required
by 117.237(c).

Under this temporary deviation, the
Walnut Street Bridge will be closed to
vessels and will require two hours
advance notice to open each day from
8 am. to 5 p.m., on June 23, 2011 until
July 1, 2011, and on July 18, 2011 until
July 22, 2011. At all other times, the
Walnut Street Bridge will open on
signal.

Vessels that can pass under the closed
span without an opening may do so at
all times. There are no alternate routes
for vessels transiting this section of the
Christina River.

There are three vessels that travel
through the bridge several times per
week whose vertical clearance surpasses
the closed bridge position, requiring an
opening of the draw span. DELDOT has
coordinated this replacement work with
these three waterway users and the
Coast Guard will inform the other users
of the waterway through our Local and
Broadcast Notices to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impact caused by the
temporary deviation. The bridge may be
delayed when opening for an emergency
during the proposed equipment
inspections.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 23, 2011.

By direction of the Commander.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-16909 Filed 7-5-11; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2011-0566]
Drawbridge Operation Regulation;

Cape Fear River, and Northeast Cape
Fear River, in Wilmington, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Cape Fear River
Memorial Bridge across the Cape Fear
River, mile 26.8, and the Isabel S.
Holmes Bridge across Northeast Cape
Fear River, at mile 1.0, both in
Wilmington, NC. The deviation restricts
the operation of the draw spans to
accommodate the 29th Annual
Wilmington Family YMCA Tri-Span
race.

DATES: This deviation is effective from
7 a.m. to 9 a.m. on July 9, 2011.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of the docket USCG—
2011-0566 and are available online by
going to http://www.regulations.gov,
inserting USCG-2011-0566 in the
“Keywords” box, and then clicking
“Search”. They are also available for
inspection or copying at the Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Waverly W. Gregory, Jr.,
Bridge Program Manager, Fifth Coast
Guard District; telephone 757-398—
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6222, e-mail
Waverly.W.Gregory@uscg.mil. If you
have questions on viewing the docket,
call Renne V. Wright, Program Manager,
Docket Operations, (202) 366—9826.
SUPPLEMENTARY INFORMATION: The
Wilmington Family YMCA, on behalf of
the North Carolina Department of
Transportation, who owns and operates
the Cape Fear River Memorial Bridge
across the Cape Fear River, mile 26.8,
and the Isabel S. Holmes Bridge across
Northeast Cape Fear River, at mile 1.0,
both in Wilmington, NC, requested a
temporary deviation from the current
operating schedules to accommodate the
29th Annual Wilmington Family YMCA
Tri-Span race scheduled for July 9,
2011.

The Cape Fear Memorial Bridge is a
vertical-lift drawbridge with a vertical
clearance of 65 feet above mean high
water in the closed position to vessels
and the Isabel S. Holmes Bridge is a
double-leaf bascule drawbridge with a
vertical clearance of 40 feet above mean
high water in the closed position to
vessels.

Under the regular operating schedules
during the requested period for the Cape
Fear Memorial Bridge and the Isabel S.
Holmes Bridge, the draws need not open
for the passage of vessels from 8 a.m. to
10 a.m. on the second Saturday of July
of every year set out at 33 CFR 117.823
and at 33 CFR 117.829(a)(4),
respectively.

Due to the extreme high temperatures
expected for Saturday July 9, 2011 (the
second Saturday of July 2011), the
Wellness Director for the Wilmington
Family YMCA requested to change the
closure times to vessels for the
aforementioned drawbridges from 8 a.m.
to 10 a.m. to 7 a.m. to 9 a.m.

Under this temporary deviation, the
drawbridges will be closed to vessels
from 7 a.m. to 9 a.m. on Saturday July
9, 2011.

Typical vessel traffic on the Cape Fear
River and Northeast Cape Fear River
includes a variety of vessels from
freighters, tug and barge traffic, and
recreational vessels. Vessels that can
pass under the bridges without a bridge
opening may continue to do so at
anytime.

The Coast Guard has carefully
coordinated the restrictions with
commercial and recreational waterway
users. The Coast Guard will use Local
and Broadcast Notice to Mariners to
inform all users of the waterways of the
closure periods for the bridges so that
vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the draw must return to its regular

operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: June 23, 2011.

By direction of the Commander.

Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-16915 Filed 7-5-11; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Shortpaid and Unpaid Information-
Based Indicia (IBI) Postage and
Shortpaid Express Mail Postage

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service will revise
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) 604.4, 604.8, and 604.10, to
implement revenue protection
procedures for mailpieces entered with
shortpaid and unpaid Information Based
Indicia (IBI) postage payment and to
implement revenue protection
procedures for shortpaid Express Mail®
postage.

DATES: Effective September 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Carla Sherry at 703—-280-7068, or Carol
A. Lunkins at 202-268-7262.

SUPPLEMENTARY INFORMATION: On
February 22, 2011, the Postal Service
published the Federal Register
proposed rule, Shortpaid and Unpaid
Information-Based Indicia (IBI) Postage
and Shortpaid Express Mail Postage,
Revised Proposal (76 FR 9702-9705).
The Postal Service received four
comments and gave them each
consideration and will adopt the
proposed rule with minor revisions.

Comments

One commenter raised concerns about
the ability of customers who pay
postage with IBI postage meters to use
an existing account and/or payment
method in lieu of a credit card to pay
revenue deficiencies. At the present
time, the Postal Service will not permit
customers to use existing accounts and/
or payment methods in lieu of credit
cards to pay revenue deficiencies, but
this may be a future consideration.

One commenter expressed concern
regarding the Postal Service’s proposal
to use an electronic notification process
to recover revenue deficiencies from

customers using IBI postage meters.
Only customers who pay postage with
postage evidencing systems with e-mail
addresses either on file with the Postal
Service or with whom the Postal Service
has an agreement and a process in place
to obtain e-mail addresses will receive
an electronic notification. If a
customer’s e-mail address is not
available, the Postal Service will use
other existing processes to recover
revenue deficiencies.

One commenter asked for clarification
of “other non-electronic processes” that
will be used to identify shortpaid and
unpaid postage. In the event that the
new electronic processes are
unavailable, the Postal Service will use
existing methods to collect unpaid and
shortpaid IBI postage. The Postal
Service is making a minor change in the
language to state, “In the event that
electronic processes are unavailable,
other existing processes may be used to
recover revenue deficiency as required.”

One commenter asked for clarification
regarding the procedures for remedying
postage deficiencies generated from
Click-N-Ship. The Postal Service is
making a minor change to further clarify
that the new automated procedures for
detecting and recovering postage
deficiencies apply to shortpaid and
unpaid postage generated from Click-N-
Ship. However, this does not preclude
the use of existing processes to identify
or recover postage deficiencies. For
items with shortpaid IBI postage that is
generated from Click-N-Ship, the Postal
Service will continue to allow mailers to
remit payments for such postage
deficiencies via Click-N-Ship and follow
the existing postage deficiency process.

With this final rule, the Postal Service
implements new procedures to manage
shortpaid Express Mail postage and a
new process to detect mailpieces with
shortpaid and unpaid IBI postage
generated from the following postage
evidencing systems: Click-N-Ship®, IBI
postage meters, and PC Postage®
products.

The Postal Service also implements a
new USPS Web-based resolution
process to remedy shortpaid and unpaid
IBI postage payment deficiencies; a
process to dispute shortpaid and unpaid
IBI postage deficiency assessments; and
a process to appeal USPS decisions
relative to shortpaid and unpaid IBI
postage. During this process, customers
will be notified electronically of the
postage deficiency and be provided a
link to a specific USPS Web-based
customer payment portal to resolve the
shortage. In addition to this new
process, the Postal Service will continue
to use the existing postage deficiency
payment process for shortpaid and
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unpaid postage generated by Click-N-
Ship.

Express Mail Shortpaid Procedure

For an Express Mail Next Day, Second
Day, Military, or Custom Designed
Service item received at the origin office
of mailing with insufficient postage, the
mailer is contacted to correct the
postage deficiency prior to dispatch of
the Express Mail item. If the mailer
cannot be contacted before dispatch
from the origin office, or if the Express
Mail item with insufficient postage is
identified during processing operations
or at the destination Post Office, the
Express Mail item is endorsed ‘‘Postage
Due”, marked to show the total
deficiency of postage and fees, and then
dispatched to the destination Post Office
for delivery to the addressee upon
payment of the deficiency.

If the addressee refuses to pay the
postage due amount, the Express Mail
item is endorsed “Return to Sender—
Refused.” The postage deficiency is
then collected when the Express Mail
item is returned to the original sender.
If the original sender chooses to remail
the item, a new Express Mail label and
new postage and fees must be affixed.

Postage Evidencing Systems

Postage meters, PC Postage products,
and Click-N-Ship are collectively
identified as ““postage evidencing
systems.” A postage evidencing system
is a device or system of components a
customer uses to print evidence that
postage required for mailing has been
paid.

Information-Based Indicia

Information-Based Indicia (IBI) are
digitally generated indicia that include
a two-dimensional barcode.

Revenue Deficiency

Revenue deficiency includes both
shortpaid and unpaid postage which
occurs when any mailpiece has less
postage than required for the applicable
price category and associated class,
weight, shape, zone, and extra services.

Shortpaid postage is revenue
deficiency for which the valid postage
on a mailpiece is less than the amount
due.

Unpaid postage is a revenue
deficiency for which postage is deficient
due to the lack of affixed postage or the
use of counterfeited, replicated,
duplicated, falsified, or otherwise
modified postage.

Detection Process for Revenue
Deficiency

When potential shortpaid or unpaid
IBI postage is detected on a mailpiece,

the Postal Service will subsequently
verify the postage to ensure its validity
and determine whether the amount is
sufficient. When the IBI postage on a
mailpiece is confirmed to be shortpaid
or unpaid, the corrective measures
outlined below will be taken to recover
the applicable revenue deficiency.

Electronic Notification of Revenue
Deficiencies

In most cases, the Postal Service will
electronically notify both the mailer and
the postage evidencing system service
provider of the revenue deficiency and
deliver the mailpiece to the addressee.
The electronic notification provides a
link to the USPS® Web-based customer
payment portal that will enable the
mailer to pay or dispute the revenue
deficiency. In the event that electronic
means are unavailable, other existing
processes may be used to recover
revenue deficiencies as required.

Resolution Process

Where applicable, the Postal Service
will provide a resolution process that
will be accessible through the USPS
Web-based customer payment portal to
enable mailers to pay, dispute or appeal
revenue deficiencies for IBI postage
generated from postage evidencing
systems. These processes are outlined
below.

Payment Process

The mailer has 14 days from the date
that the Postal Service sends the
revenue deficiency electronic
notification to pay the deficiency. The
payment process is as follows:

¢ During the 14-day resolution
period, the mailer must remit the
payment for the revenue deficiency by
accessing the USPS Web-based
customer payment portal or through an
otherwise authorized Postal Service
payment method as indicated in the
electronic notification.

o After 14 days, if a mailer has not
paid or taken action to dispute a
revenue deficiency, the Postal Service
may notify the mailer’s postage
evidencing system service provider to
temporarily suspend the mailer’s
account.

e When an electronic notification
sent to a mailer is undeliverable, the
Postal Service may notify the mailer’s
postage evidencing system service
provider to temporarily suspend the
mailer’s account prior to the end of the
14-day period.

e When a mailer’s cumulative
revenue deficiency continues to
increase during the 14-day period, the
Postal Service may notify the mailer’s
postage evidencing system service

provider to temporarily suspend the
mailer’s account prior to the end of the
14-day period.

e If the mailer feels the revenue
deficiency is in error, the mailer may
dispute the revenue deficiency during
this 14-day period.

Dispute Process

The mailer has 14 days from the date
the Postal Service sends the revenue
deficiency electronic notification to
dispute the deficiency. The Postal
Service will also send an electronic
notification of the approved (upheld) or
denied dispute to the mailer. If the
Postal Service upholds the mailer’s
dispute, then the mailer is required to
take no further action. The dispute
process is as follows:

¢ During this 14-day period, the
mailer must take action to dispute the
revenue deficiency by accessing the
USPS Web-based customer payment
portal or through an otherwise
authorized Postal Service dispute
method as indicated in the electronic
notification.

¢ The mailer must provide
information to substantiate that the
postage affixed was valid and sufficient
for the postage and service fees
associated with the mailpiece.

o After 14 days, if a mailer has not
taken action to pay or dispute a revenue
deficiency, the Postal Service will notify
the mailer’s postage evidencing system
service provider to temporarily suspend
the mailer’s account.

e When an electronic notification that
is sent to a mailer is undeliverable, the
Postal Service may notify the mailer’s
postage evidencing system service
provider to temporarily suspend the
mailer’s account prior to the end of the
14-day period.

e When a mailer’s cumulative
revenue deficiency continues to
increase during this 14-day period, the
Postal Service may notify the mailer’s
postage evidencing system service
provider to temporarily suspend the
mailer’s account prior to the end of the
14-day period.

Denied Disputes and the Appeal
Process

When a dispute is denied, the mailer
has 7 days from the date that the Postal
Service sends the electronic notification
of the denial to pay the revenue
deficiency or to file an appeal. The
mailer may pay the deficiency or appeal
the decision by accessing the USPS
Web-based customer payment portal or
through an otherwise authorized Postal
Service payment or appeal method as
indicated in the electronic notification.
The Postal Service will make a final
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decision regarding the appeal request. If
the Postal Service upholds the mailer’s
appeal, the Postal Service will notify the
mailer of the decision, and the mailer is
required to take no further action. The
appeal process is as follows:

e The appeal process requires that the
mailer provide additional evidence to
substantiate that the postage affixed was
valid and sufficient for the postage and
service fees associated with the
mailpiece.

o After 7 days, if a mailer has not
taken action to pay or appeal the
revenue deficiency denied in the
dispute request, the Postal Service may
notify the mailer’s postage evidencing
system service provider to temporarily
suspend the mailer’s account.

e When an electronic notification that
is sent to a mailer is undeliverable, the
Postal Service may notify the mailer’s
postage evidencing system service
provider to temporarily suspend the
mailer’s account prior to the end of the
7-day period.

e When a mailer’s cumulative
revenue deficiency continues to
increase during this 7-day period, the
Postal Service may notify the mailer’s
postage evidencing system service
provider to temporarily suspend the
mailer’s account prior to the end of the
7-day period.

Denied Appeals

When the Postal Service denies the
appeal request, the mailer will be
notified of the decision. The mailer
must then pay the revenue deficiency,
within 7 days from the date that of the
electronic notification of appeal denial,
by accessing the USPS Web-based
customer payment portal or through an
otherwise authorized Postal Service
payment method as indicated in the
electronic notification. The process for
denied appeals is as follows:

e If a mailer has not taken action to
pay the revenue deficiency within 7
days, the Postal Service notifies the
mailer’s postage evidencing system
service provider to suspend the mailer’s
account.

o If the electronic notification to a
mailer is undeliverable, the Postal
Service may notify the mailer’s postage
evidencing system service provider to
suspend the mailer’s account prior to
the end of the 7-day period.

o If a mailer’s cumulative revenue
deficiency continues to increase during
this 7-day period, the Postal Service
may notify the mailer’s postage
evidencing system service provider to
suspend the mailer’s account prior to
the end of the 7-day period.

Denial of Use of Postage Evidencing
Systems

When a mailer fails to meet the
standards, submits false or incomplete
information, or deposits shortpaid and
unpaid mailpieces in the mailstream,
the Postal Service may deny a mailer
use of a postage evidencing system.

Any mailer who deposits mailpieces
with shortpaid or unpaid IBI postage or
fees may be subject to some or all of the
following proposed actions:

¢ Collection of the shortpaid or
unpaid postage.

¢ Revocation of the mailer’s account
privileges.

¢ Civil and criminal fines and
penalties pursuant to existing Federal
law.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM), which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.
m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

* * * * *

600 Basic Standards for All Mailing
Services

* * * * *

604 Postage Payment Methods

* * * * *

4.0 Postage Meters and PC Postage
Products (“Postage Evidencing
Systems”’)

4.1 Basic Information

* * * * *

4.1.2 Product Categories

* * * The primary characteristics of
postage meters and PC Postage products

are described below.
* * * * *

[Revise items 4.1.2b and c as follows:]

b. PC Postage products allow mailers
to purchase and print postage with

Information-Based Indicia (IBI) directly
onto mailpieces, shipping labels, and
USPS-approved customized labels.

c. Click-N-Ship and USPS-approved
commercial providers offer PC Postage
products for mailers through

subscription service agreements.
* * * * *

4.2 Authorization To Use Postage
Evidencing Systems

* * * * *

4.2.4 Denial of Use

[Revise 4.2.4 as follows:]

The mailer authorized to use a
postage evidencing system may be
denied use when the mailer:

a. Fails to comply with mailing
standards.

b. Submits false or incomplete
information.

c. Enters shortpaid or unpaid
mailpieces into the mailstream.

[Renumber current item 4.2.5 as new
4.2.6 and add new item 4.2.5 as
follows:]

4.2.5 Surrender of Postage Evidencing
System

If authorization to use a Postage
Evidencing System is denied, the mailer
must surrender the systems, upon
request, to the service provider, USPS,
or USPS authorized agent.

4.2.6 Appeal Process

[Revise text of renumbered 4.2.6 as
follows:]

Appeals regarding standards in this
section or on the basis of
noncompliance may be filed as follows:

a. IBI postage mailers must appeal
under 4.4.8.

b. All other appeals must be in
writing to the manager, Postage
Technology Management (see 608.8.1
for address).

4.3 Postage Payment
4.3.1 Paying for Postage

[Revise the first sentence of 4.3.1 as
follows:]

The value of the postage on each
mailpiece must be equal to or greater
than the amount due for the applicable
price and any extra service fees, or
another amount permitted by mailing
standards. * * *

* * * * *

[Renumber current items 4.4 through
4.6 as new 4.5 through 4.7, and add new
item 4.4 as follows:]

4.4 Shortpaid and Unpaid
Information-Based Indicia (IBI)

4.4.1 Definitions

Mailpieces bearing shortpaid postage
are those for which the total postage and
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fees affixed are less than the postage
required for the applicable price and
any extra services fees. Mailpieces
bearing unpaid IBI are those for which
the mailer has not paid the postage or
additional fees due to the lack of affixed
postage, the use of counterfeited,
replicated, duplicated, falsified,
otherwise modified IBI, or IBI with zero
value.

4.4.2 Detection Process for Revenue
Deficiency

For mailpieces with shortpaid or
unpaid postage found in the mailstream,
manual and automated processes are
used to detect and verify the revenue
deficiencies.

4.4.3 Handling of Mailpieces With IBI
Postage Revenue Deficiencies

For confirmed shortpaid or unpaid IBI
postage, corrective measures may
include:

a. Delivering the mailpiece to the
addressee and collecting the revenue
deficiency as postage due.

b. Collecting the revenue deficiency
from the sender as described in 4.4.4
through 4.4.9.

c. Returning the mailpiece to the
sender.

4.4.4 Electronic Notification of
Revenue Deficiencies

Upon confirmation of a revenue
deficiency with IBI postage, the Postal
Service electronically notifies both the
mailer and the postage evidencing
system service provider of the revenue
deficiency and delivers the mailpiece to
the addressee. The notification provides
a link to the Web-based customer
payment portal that permits the mailer
to pay or dispute the revenue
deficiency.

4.4.5 Resolution Process

A resolution process is provided
through the Web-based customer
payment portal.

4.4.6 Payment Process

The mailer must make payment
within 14 days from the date the Postal
Service sends the electronic notification
by accessing the Web-based customer
payment portal or choose another
method identified in the notification.
Any mailer disputes regarding the
revenue deficiency must be made
during this 14-day period. The postage
evidencing system service provider may
be notified to temporarily suspend the
mailer’s account under the following
conditions:

a. After 14 days, if a mailer has not
paid or disputed a revenue deficiency.

b. When an electronic notification to
a mailer is undeliverable.

c. When a mailer’s cumulative
revenue deficiency increases during the
14-day period due to additional
mailpieces being identified as shortpaid
or unpaid.

4.4.7 Dispute Process

Mailers wishing to dispute the
deficiency payment must do so within
14 days by accessing the Web-based
customer payment portal or other
method identified in the electronic
notification and substantiate that the
postage affixed was valid and sufficient
for the postage and applicable fees. An
electronic notification is sent to the
mailer of the decision to uphold or deny
the dispute. If the Postal Service
upholds the dispute, the mailer is not
required to take further action.

4.4.8 Denied Disputes and the Appeal
Process

If a dispute of a revenue deficiency is
denied, the mailer has 7 days from the
date of the electronic notification to file
an appeal, by accessing the Web-based
customer payment portal or choosing
another method identified in the
notification. The mailer must provide
additional evidence to substantiate that
the postage affixed was valid and
sufficient for the postage and fees. If the
appeal decision is upheld, the mailer
takes no further action. The Postal
Service may notify the postage
evidencing system service provider to
temporarily suspend the mailer’s
account under the following conditions:

a. After 7 days, if a mailer has not
paid or appealed the revenue
deficiency.

b. When an electronic notification to
a mailer is undeliverable.

c. When a mailer’s cumulative
revenue deficiency increases during the
7-day period due to additional
mailpieces being identified as shortpaid
or unpaid.

4.4.9 Denied Appeals

If the appeal is denied, the mailer
must pay the revenue deficiency within
7 days from the date of the electronic
notification by accessing the Web-based
customer payment portal or choosing
another USPS-authorized method
identified in the notification. The
postage evidencing system service
provider may be notified to suspend the
mailer’s account under the following
conditions:

a. After 7 days, if a mailer has not
paid the revenue deficiency.

b. When an electronic notification to
a mailer is undeliverable.

c. When a mailer’s cumulative
revenue deficiency increases during the
7-day period due to additional

mailpieces being identified as shortpaid

or unpaid.
* * * * *

8.0 Insufficient or Omitted Postage
8.1 Insufficient Postage
8.1.1 Definition

[Revise the second and third
sentences of 8.1.1, and add a new fourth
sentence as follows:]

* * * Such individual pieces (or
quantities fewer than 10) are delivered
to the addressee on payment of the
charges marked on the mail. For
mailings of 10 or more pieces, the
mailer is notified so that the postage
charges may be paid before dispatch.
For any mailpiece with insufficient
postage generated by postage evidencing
systems, the USPS may follow the
process in 4.4.4 through 4.4.9.

* * * * *

[Renumber current item 8.1.7 as 8.1.8
and add new 8.1.7 as follows:]

8.1.7 Express Mail Corporate
Accounts and Federal Agency Accounts

Express Mail Corporate accounts and
Federal government accounts that use a
‘“Postage and Fees Paid” indicia are
debited for the correct amount of
postage and fees at the time of mailing.

[Revise the heading and text of
renumbered 8.1.8 as follows:]

8.1.8 Express Mail With Insufficient
Postage—Acceptance

When Express Mail items are received
at the office of mailing with insufficient
postage, the Postal Service will contact
the mailer to correct the postage
deficiency prior to dispatch of the item.
If the mailer cannot be contacted prior
to dispatch, the deficiency is handled
under 8.1.9.

[Add new items 8.1.9 through 8.1.11
as follows:]

8.1.9 Express Mail With Insufficient
Postage—Processing Operations

For Express Mail items with
insufficient postage that are identified
during processing operations or at the
destination Post Office, the Postal
Service will:

a. Endorse the item ‘“‘Postage Due.”

b. Mark the item to show the total
deficiency of postage and fees.

c. Deliver the item to the addressee
upon payment of the postage due.

d. If payment is refused by addressee,
endorse the item ‘“Return to Sender—
Refused” and return the item to the
sender, upon collection of the postage
deficiency.
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8.1.10 Express Mail With Insufficient
IBI Postage—Postage Evidencing
Systems

For Express Mail items with
insufficient IBI postage generated by
postage evidencing systems, USPS may
follow the process in 4.4.4 through
4.4.9.

8.1.11 Remailing Express Mail With
Insufficient Postage

Express Mail items with insufficient
postage are returned to the sender after
collecting the postage deficiency when
an effort to contact the sender before
dispatch fails and when the addressee
refuses to pay the postage due. If the
item is remailed as Express Mail, the
sender must affix a new Express Mail
label with new postage and any
applicable fees.

* * * * *

10.0 Revenue Deficiency

10.1 General

* * * * *

10.1.2 Appeal of Ruling

[Revise the first sentence of 10.1.2 as
follows:]

Except as provided in 4.4.4 through
4.4.9,10.2, and 703.1.0, a mailer may
appeal a revenue deficiency assessment
by sending a written appeal to the
postmaster or manager in 10.1.2a
through 10.1.2c within 30 days of
receipt of the notification. * * *

* * * * *

We will publish an appropriate
amendment to 39 CFR Part 111 to reflect
these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-16802 Filed 7—-5—11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0198; FRL-9425-4]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District, Kern
County Air Pollution Control District,
and Ventura County Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Imperial County Air Pollution Control
District (ICAPCD), Kern County Air
Pollution Control District (KCAPCD),
and Ventura County Air Pollution
Control District (VCAPCD) portions of
the California State Implementation
Plan (SIP). These revisions concern
volatile organic compound (VOC)
emissions from architectural coating
operations. We are approving local rules
that regulate these emission sources
under the Clean Air Act as amended in
1990 (CAA or the Act).

DATES: This rule is effective on
September 6, 2011 without further
notice, unless EPA receives adverse
comments by August 5, 2011. If we
receive such comments, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.
ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0198, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and

TABLE 1—SUBMITTED RULES

should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access”’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
e-mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
David Grounds, EPA Region IX, (415)
972-3019, grounds.david@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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1. The State’s Submittal
A. What rules did the State submit?
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Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agencies and
submitted by the California Air
Resources Board.

Local agency

Rule No. Rule title

Amended Submitted

ICAPCD

424 | Architectural Coatings

02/23/10 07/20/10


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
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mailto:grounds.david@epa.gov
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Local agency Rule No. Rule title Amended Submitted
KCAPCD ..o 410.1 | Architectural Coatings ..........ccccceviiiiiiiiiiiiien, 03/11/10 07/20/10
VCAPCD ..ot 74.2 | Architectural Coatings ........ccceeeeneeiiieeniinieeneene 01/12/10 07/20/10

On August 25, 2010, EPA determined
that the submittals for ICAPCD Rule
424, KCAPCD Rule 410.1A, and
VCAPCD Rule 74.2 met the
completeness criteria in 40 CFR Part 51,
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of these
rules?

We approved an earlier version of
ICAPCD Rule 424 into the SIP on 01/04/
07 (72 FR 267). We approved an earlier
version of KCAPCD Rule 410.1 into the
SIP on 02/06/98 (63 FR 6073). We
approved an earlier version of VCAPCD
Rule 74.2 into the SIP on 01/02/04 (69
FR 34).

C. What is the purpose of the submitted
rule revisions?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires States to
submit regulations that control VOC
emissions. ICAPCD Rule 424, KCAPCD
Rule 410.1A, and VCAPCD Rule 74.2 all
impose more stringent requirements on
VOC emissions from architectural
coating operations. EPA’s technical
support documents (TSD) have more
information about these rules.

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source in
nonattainment areas (see section
182(a)(2) and (b)(2)), and must not relax
existing requirements (see sections
110(1) and 193). The ICAPCD (moderate)
and VCAPCD (serious) regulate ozone
nonattainment areas (see 40 CFR part
81), so these areas must implement
RACT. KCAPCD (non-attainment

subpart 1) does not need to fulfill RACT.

Guidance and policy documents that we
use to evaluate enforceability and RACT
requirements consistently include the
following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

3. National VOC Emission Standards
for Architectural Coatings (40 CFR part
59 Subpart D, 9/11/98).

4. Control of Volatile Organic
Emissions from Existing Stationary
Sources, Volume I: Control Methods for
Surface Coating Operations (EPA—450/
2-76-028, 11/76).

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSDs have more
information on our evaluations.

C. EPA Recommendations to Further
Improve the Rules

The TSDs describe additional rule
revisions that we recommend for the
next time the local agencies modify the
rules.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by August 5, 2011, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on September 6,
2011. This will incorporate these rules
into the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not interfere with Executive
Order 12898 (59 FR 7629 (Feb. 16,
1994)) because EPA lacks the
discretionary authority to address
environmental justice in this
rulemaking.
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In addition, these rules do not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 6,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the Proposed Rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements (see section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 19, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California
m 2. Section 52.220 is amended by

adding paragraphs (381)(i)(A)(2), (B)(2),
and (C)(2) to read as follows:

§52.220 Identification of plan.
* * * * *
(381] L
(i) * x %
(A) * *x %

(2) Rule 424, “Architectural
Coatings,” amended on February 23,
2010.

(B) * %k %

(2) Rule 410.1A, ““Architectural
Coatings,” adopted on March 11, 2010.
Effective as of 1/1/2011.

(C) * % %

(2) Rule 74.2, ““Architectural
Coatings,” amended on January 12,
2010.

* * * * *
[FR Doc. 2011-16743 Filed 7-5-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing

BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.
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Executive Order 12988, Civil Justice
Reform. This final rule meets the

Accordingly, 44 CFR part 67 is
amended as follows:

applicable standards of Executive Order

12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11

[Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

Flooding source(s)

Location of referenced elevation

* Elevation in feet

(NGVD)

+ Elevation in feet

(NAVD)

#Depth in feet
above ground
A Elevation in me-
ters (MSL)

Modified

Communities affected

Franklin County, Arkansas, and Incorporated

Areas

Docket Nos.: FEMA-B-1068 and FEMA-B-1089

Arkansas River ... Approximately 412 feet downstream of the confluence +367 | Unincorporated Areas of
with Mikes Creek. Franklin County.
Approximately 0.52 mile upstream of the confluence with +367
Mikes Creek.
Flooding effects of Arkansas Approximately 682 feet downstream of Missouri Pacific +382 | Unincorporated Areas of
River into a previous shaded Railroad. Franklin County.
X zone downstream of the
confluence of White Oak
Creek.
Just downstream of Missouri Pacific Railroad .................... +382
Flooding effects of Arkansas Approximately 0.5 mile downstream of Missouri Pacific +381 | Unincorporated Areas of
River into a previous shaded Railroad. Franklin County.
X zone downstream of the
confluence of White Oak
Creek.
Just downstream of Missouri Pacific Railroad .................... +381
Mulberry River .........ccccoeveennee. Just upstream of Union Pacific Railroad ..............cccocceeeeee +392 | Unincorporated Areas of
Franklin County.
Just downstream of 1-40 .........ccccooiiiiiiiiii e +410
Smith Creek ......ccccevvvvecirenen. Just upstream of the confluence with Unnamed Tributary +365 | Unincorporated Areas of
Franklin County.
Approximately 1.02 miles upstream of the confluence with +365
Unnamed Tributary.
Unnamed Tributary ................... Just upstream of the confluence with Smith Creek ............ +365 | Unincorporated Areas of
Franklin County.
Approximately 0.55 mile upstream of the confluence with +365
Smith Creek.
White Oak Creek ......cccccecvveennes Approximately 0.62 mile downstream of Union Pacific +393 | Unincorporated Areas of
Railroad. Franklin County.
Approximately 1,865 feet upstream of Union Pacific Rail- +393
road.
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Franklin County
Maps are available for inspection at 211 West Commercial Street, Ozark, AR 72949.
Bureau County, lllinois, and Incorporated Areas
Docket No.: FEMA-B-1110
lllinois River .......ccccevinneennen. Approximately 1.38 miles downstream of 1-180 ................. +462 | City of Spring Valley, Unin-
corporated Areas of Bu-
reau County, Village of
Bureau Junction, Village of
De Pue.
Approximately 2.05 miles upstream of State Highway 89 .. +463

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Flooding source(s) Location of referenced elevation

Communities affected

AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Spring Valley
Maps are available for inspection at City Hall, 215 North Greenwood Street, Spring Valley, IL 61362.

Unincorporated Areas of Bureau County
Maps are available for inspection at the Bureau County Courthouse, 700 South Main Street, Princeton, IL 61356.

Village of Bureau Junction

Maps are available for inspection at the Bureau Junction Village Hall, 101 East Nebraska Street, Bureau, IL 61315.

Village of De Pue
Maps are available for inspection at the Village Hall, 111 West 2nd Street, De Pue, IL 61322.

Knox County, lllinois, and Incorporated Areas
Docket No.: FEMA-B-1105

Cedar Creek .....cocovvevivreiiieene Approximately 0.51 mile upstream of West Knox Road ..... +731
Approximately 350 feet upstream of Farnham Street ......... +777
Spoon RiIVer .....ccceevcveeeeieeee. Approximately 0.47 mile downstream of Knox County +537
Highway 39.
Approximately 0.39 mile upstream of Knox County High- +538
way 39.
Tributary to Swegle Creek ........ Approximately 1,200 feet upstream of Terwilliger Street +539
extended.
Approximately 1,260 feet upstream of Terwilliger Street +539
extended.

City of Galesburg, Unincor-
porated Areas of Knox
County.

Unincorporated Areas of
Knox County.

Unincorporated Areas of
Knox County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Galesburg
Maps are available for inspection at City Hall, 55 West Tompkins Street, Galesburg, IL 61401.

Unincorporated Areas of Knox County
Maps are available for inspection at the Knox County Courthouse, 200 South Cherry Street, Galesburg, IL 61401.

Elkhart County, Indiana, and Incorporated Areas
Docket No.: FEMA-B-1016

Cobus Creek ......cocceeevueereneiieene At County ROAd 6 .....coeeeriiiiiiiiiie e +765
Approximately 3,370 feet upstream of County Road 2 ...... +789
Haverstick Ditch/Darkwood Just upstream of the confluence with Berlin Court Ditch ... +835
Ditch.
Approximately 3,550 feet upstream of County Road 7 ...... +862
Hoke Ditch .......ccocveviiiiiiienee At the confluence with Yellow Creek ......c.cccocveniiiieennenne +782
At State Road 19 .....oociiiiiiiieeeee e +797
Horn Ditch .....ocoviiiiiiiiieeee At the confluence with Rock Run Creek .........cccocvvveevnenns +799
At County Road 33 ..o +825
Little Elkhart River .........c.......... Approximately 1,500 feet downstream of County Road +774
131.
At the LaGrange County boundary .........cccceeieniinieennennne +842
Mather Ditch .......cccoviiiiiiiienne Approximately 900 feet upstream of the confluence with +816
the Little Elkhart River.
Approximately 350 feet upstream of County Road 43 ....... +844
Pine Creek ......ccocveiieniiiicenn. Approximately 120 feet downstream of State Road 15 ...... +807
At County Road 35 .......cccoiiiiiiice e +886

Unincorporated Areas of Elk-
hart County.

Unincorporated Areas of Elk-
hart County.

Unincorporated Areas of Elk-
hart County.

City of Goshen, Unincor-
porated Areas of Elkhart
County.

Unincorporated Areas of Elk-
hart County.

Town of Middlebury, Unin-
corporated Areas of Elk-
hart County.

Unincorporated Areas of Elk-
hart County.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in me-

ters (MSL)
Modified
Rock Run Creek ......ccceevurene. Approximately 200 feet upstream of the confluence with +779 | City of Goshen, Unincor-
the Elkhart River. porated Areas of Elkhart
County.
At County Road 35 ......coiiiiiiiiiiie e +846
Werntz Ditch ........cccccooviiinenen. At the confluence with Baugo Creek ..........ccccovevvicnnnn. +810 | Town of Wakarusa, Unincor-
porated Areas of Elkhart
County.
Approximately 900 feet upstream of Industrial Parkway .... +853

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Goshen
Maps are available for inspection at the Department of Planning and Zoning, 204 East Jefferson Street, Suite 4, Goshen, IN 46528.
Town of Middlebury
Maps are available for inspection at the Town Hall, 418 North Main Street, Middlebury, IN 46540.
Town of Wakarusa
Maps are available for inspection at the Town Hall, 100 West Waterford Street, Wakarusa, IN 46573.

Unincorporated Areas of Elkhart County
Maps are available for inspection at the Elkhart County Public Services Building, 4230 Elkhart Road, Goshen, IN 46526.

Des Moines County, lowa, and Incorporated Areas
Docket No.: FEMA-B-1093

Mississippi River .........ccccooeeenee. Approximately 6.6 miles upstream of Burlington Northern +532 | City of Burlington, Unincor-
Railroad. porated Areas of Des
Moines County.
Approximately 13.7 miles upstream of Lock and Dam No. +543
18.
Spring Creek .....cooceevvvvveciinicnen, Approximately 0.6 mile downstream of Summer Street ..... +533 | Unincorporated Areas of Des
Moines County.
Approximately 0.5 mile downstream of Summer Street ..... +534
Unnamed Tributary (backwater | Approximately 1,100 feet upstream of the confluence with +700 | City of Danville.
effects from Long Creek). Long Creek.
Approximately 1,400 feet upstream of the confluence with +700
Long Creek.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Danville
Maps are available for inspection at City Hall, 105 West Shepherd Street, Danville, |IA 52623.
City of Burlington
Maps are available for inspection at City Hall, 400 Washington Street, Burlington, IA 52601.
Unincorporated Areas of Des Moines County
Maps are available for inspection at 200 North Front Street, Suite 400, Burlington, IA 52601.

lowa County, lowa, and Incorporated Areas
Docket No.: FEMA-B-1089

Old Mans Creek .......ccccevuvreene Approximately 1,800 feet downstream of the corporate +754 | Unincorporated Areas of
limits of the City of Williamsburg. lowa County.
At the southernmost corporate limit of the City of Wil- +756
liamsburg.
Approximately 2,600 feet upstream of State Route 149 .... +765
Approximately 3,800 feet upstream of State Route 149 .... +766

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-
ters (MSL)
Modified

Communities affected

ADDRESSES
Unincorporated Areas of lowa County

Maps are available for inspection at 970 Court Avenue, Marengo, IA 52301.

Woodford County, Kentucky, and Incorporated Areas

Docket No.: FEMA-B-1117

Brushy Run (backwater effects
from Kentucky River).

Bucks Run (backwater effects
from Kentucky River).

Clear Creek (backwater effects
from Kentucky River).

Craig Creek (backwater effects
from Kentucky River).

Glenns Creek (backwater ef-
fects from Kentucky River).

Grier Creek (backwater effects
from Kentucky River).
Kentucky River ........cccccovviineenn.

Kentucky River Tributary 5
(backwater effects from Ken-
tucky River).

Kentucky River Tributary 84
(backwater effects from Ken-
tucky River).

Kentucky River Tributary 92
(backwater effects from Ken-
tucky River).

Lee Branch

Lee Branch Tributary 4 (back-
water effects from Lee
Branch).

Lee Branch Tributary 6 (back-
water effects from Lee
Branch).

Lee Branch Tributary 7 (back-
water effects from Lee
Branch).

From the confluence with the Kentucky River to approxi-
mately 0.4 mile upstream of the confluence with the
Kentucky River.

From the confluence with the Kentucky River to approxi-
mately 125 feet downstream of Buck Run Road.

From the confluence with the Kentucky River to approxi-
mately 2.5 miles upstream of the confluence with the
Kentucky River.

From the confluence with the Kentucky River to approxi-
mately 1,220 feet upstream of Gun Club Road.

From the confluence with the Kentucky River to approxi-
mately 1.2 miles upstream of the confluence with the
Kentucky River.

From the confluence with the Kentucky River to approxi-
mately 200 feet downstream of Shryocks Ferry Road.
Approximately 2.3 miles downstream of the confluence

with Kentucky River Tributary 92.

Approximately 5.0 miles upstream of the confluence with
Kentucky River Tributary 5.

From the confluence with the Kentucky River to approxi-
mately 950 feet upstream of the confluence with the
Kentucky River.

From the confluence with the Kentucky River to approxi-
mately 510 feet upstream of the confluence with the
Kentucky River.

From the confluence with the Kentucky River to approxi-
mately 1,770 feet upstream of the confluence with the
Kentucky River.

Just upstream of Leestown Pike ........ccccocevciiiiiiiiinciee

Approximately 860 feet upstream of Old Frankfort Pike ....
From the confluence with Lee Branch to approximately
720 feet upstream of the confluence with Lee Branch.

From the confluence with Lee Branch to approximately
1,145 feet upstream of the confluence with Lee Branch.

From the confluence with Lee Branch to approximately
351 feet upstream of Midway College Road.

+542

+519

+531

+527

+513

+524
+514
+547

+543

+539

+515

+780

+827
+810

+802

+802

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

City of Midway, Unincor-
porated Areas of
Woodford County.

Unincorporated Areas of
Woodford County.

City of Midway, Unincor-
porated Areas of
Woodford County.

City of Midway, Unincor-
porated Areas of
Woodford County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Midway

ADDRESSES

Maps are available for inspection at City Hall, 101 East Main Street, Midway, KY 40347.

Unincorporated Areas of Woodford County
Maps are available for inspection at the Woodford County Courthouse, 103 South Main Street, Versailles, KY 40383.

Baltimore County, Maryland (Unincorporated Areas)

Docket No.: FEMA-B-1098

Gwynns Falls

Just downstream of the confluence with Red Run

Approximately 1,300 feet downstream of Painters Mill
Road.

+441

+446

Unincorporated Areas of Bal-

timore County.

39309
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Roland Run ......ccccoecveviiiiiienn. Approximately 1,166 feet upstream of Joppa Road ........... +261 | Unincorporated Areas of Bal-
timore County.
Approximately 810 feet downstream of Essex Farm Road +262

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Baltimore County
Maps are available for inspection at the Baltimore County Office Building, 111 West Chesapeake Avenue, Suite 307, Towson, MD 21204.

Attala County, Mississippi, and Incorporated Areas

Docket No.: FEMA-B-1122

Canal Creek .......cccevvrveceinennnn. Approximately 700 feet downstream of Jefferson Street .... +404 | City of Kosciusko.
Approximately 500 feet downstream of Veterans Memorial +411
Highway.

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Kosciusko
Maps are available for inspection at 222 East Washington Street, Kosciusko, MS 39090.
Perry County, Missouri, and Incorporated Areas
Docket No.: FEMA-B-1120
Apple Creek .....cccoveveiieviiiiiieens At the dam/unnamed road crossing approximately 300 +399 | Unincorporated Areas of
feet downstream of U.S. Route 61. Perry County.
Approximately 250 feet upstream of U.S. Route 61 ........... +403

Apple Creek (backwater effects | From the confluence with the Mississippi River to approxi- +368 | Unincorporated Areas of

from Mississippi River). mately 3.6 miles upstream of the confluence with the Perry County.
Mississippi River.

Apple Creek Tributary 3 (back- | From the confluence with Apple Creek upstream to Coun- +368 | Unincorporated Areas of
water effects from Mississippi ty Road 456. Perry County.
River).

Blue Spring Branch (backwater | From the confluence with the Mississippi River to approxi- +390 | Town of Lithium, Unincor-
effects from Mississippi mately 1.1 miles upstream of Christian Street. porated Areas of Perry
River). County.

Blue Spring Branch Tributary 1 | From the confluence with Blue Spring Branch to approxi- +390 | Unincorporated Areas of
(backwater effects from Mis- mately 0.5 mile upstream of County Road 926. Perry County.
sissippi River).

Blue Spring Branch Tributary 3 | From the confluence with Blue Spring Branch to approxi- +390 | Unincorporated Areas of
(backwater effects from Mis- mately 0.4 mile upstream of County Road 916. Perry County.
sissippi River).

Brazeau Creek (backwater ef- From the confluence with the Mississippi River to approxi- +372 | Unincorporated Areas of
fects from Mississippi River). mately 1.0 mile upstream of County Road 446. Perry County.

Brazeau Creek Tributary 3 From the confluence with Brazeau Creek to approximately +372 | Unincorporated Areas of
(backwater effects from Mis- 0.5 mile upstream of County Road 438. Perry County.
sissippi River).

Brazeau Creek Tributary 5 From the confluence with Brazeau Creek to approximately +372 | Unincorporated Areas of
(backwater effects from Mis- 250 feet upstream of Missouri Route A. Perry County.
sissippi River).

Christenson Branch Creek From the confluence with the Mississippi River to approxi- +385 | Unincorporated Areas of
(backwater effects from Mis- mately 350 feet upstream of the confluence with Perry County.
sissippi River). McClanahan Creek.

Cinque Hommes Creek (back- From the confluence with the Mississippi River to approxi- +384 | Unincorporated Areas of
water effects from Mississippi mately 3 miles upstream of County Road 322. Perry County.

River).
Clines Branch (backwater ef- From the confluence with the Mississippi River to approxi- +378 | Unincorporated Areas of

fects from Mississippi River).

mately 1,400 feet downstream of the intersection of
Missouri Route D and County Road 438.

Perry County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in me-

Communities affected

ters (MSL)
Modified
Doodlebug Branch (backwater From the confluence with Cinque Hommes Creek to ap- +382 | Unincorporated Areas of
effects from Mississippi proximately 4,000 feet upstream of the confluence with Perry County.
River). Cinque Hommes Creek.
Dry Fork (backwater effects From the confluence with Cinque Hommes Creek to ap- +384 | Unincorporated Areas of
from Mississippi River). proximately 1.4 miles upstream of the confluence with Perry County.
Cinque Hommes Creek.
Dry Fork Tributary 1 (backwater | From the confluence with Dry Fork to approximately 0.6 +384 | Unincorporated Areas of
effects from Mississippi mile upstream of the confluence with Dry Fork. Perry County.
River).
Falls Branch (backwater effects | From the confluence with Blue Spring Branch to approxi- +390 | Unincorporated Areas of
from Mississippi River). mately 0.8 mile upstream of Missouri Route M. Perry County.
McClanahan Creek (backwater | From the confluence with Christenson Branch Creek to +385 | Unincorporated Areas of
effects from Mississippi approximately 0.9 mile upstream of the confluence with Perry County.
River). Christenson Branch Creek.
Mississippi River ..........cccoceeeee. At the Cape Girardeau County boundary .........ccccccceveeneene +368 | Town of Lithium, Unincor-
porated Areas of Perry
County.
At the Ste. Genevieve County boundary .........cccccecvrienienns +391
Mississippi River Tributary 21 From the confluence with the Mississippi River to approxi- +376 | Unincorporated Areas of
(backwater effects from Mis- mately 0.45 mile upstream of the confluence with the Perry County.
sissippi River). Mississippi River.
Mississippi River Tributary 25 From the confluence with the Mississippi River to approxi- +378 | Unincorporated Areas of
(backwater effects from Mis- mately 0.8 mile upstream of the confluence with the Perry County.
sissippi River). Mississippi River.
Omete Creek (backwater ef- From the confluence with Cinque Hommes Creek to ap- +380 | Unincorporated Areas of
fects from Mississippi River). proximately 1 mile upstream of County Road 340. Perry County.
Omete Creek Tributary 2 (back- | From the confluence with Omete Creek to approximately +380 | Unincorporated Areas of
water effects from Mississippi 0.73 mile upstream of the confluence with Omete Creek. Perry County.
River).
Owl Creek (backwater effects From the confluence with the Mississippi River to approxi- +373 | Unincorporated Areas of
from Mississippi River). mately 2.2 miles upstream of the confluence with the Perry County.
Mississippi River.
Patton Creek (backwater ef- From the confluence with the Mississippi River to approxi- +369 | Unincorporated Areas of
fects from Mississippi River). mately 0.76 mile upstream of the confluence with the Perry County.
Mississippi River.
Patton Creek Tributary 1 (back- | From the confluence with the Mississippi River to approxi- +370 | Unincorporated Areas of
water effects from Mississippi mately 1.2 miles upstream of the confluence with the Perry County.
River). Mississippi River.
Saint Laurent Creek (backwater | From the county boundary to approximately 1.2 miles up- +391 | Unincorporated Areas of
effects from Mississippi stream of Missouri Route H. Perry County.
River).
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Town of Lithium
Maps are available for inspection at 321 North Main Street, Suite 5, Perryville, MO 63775.
Unincorporated Areas of Perry County
Maps are available for inspection at 321 North Main Street, Suite 5, Perryville, MO 63775.
Miami County, Ohio, and Incorporated Areas
Docket No.: FEMA-B-1120
Great Miami River ..........cccce.... Approximately 1.0 mile upstream of Peterson Road .......... +854 | City of Piqua.
Approximately 1.1 miles upstream of County Highway 25A +866
Great Miami River .........ccc........ At the Montgomery County boundary ..........cccccoeeiriieenneenns +791 | City of Tipp City, Unincor-
porated Areas of Miami
County.
At State Highway 571 ..o +791
Hatfield Ditch ........ccccceiiennenee. Approximately 750 feet upstream of Main Street ............... +914 | Unincorporated Areas of
Miami County.
Approximately 2,000 feet upstream of Main Street ............ +931
Staunton Tributary ...........cc....... Approximately 1,865 feet downstream of Old Staunton +825 | City of Troy, Unincorporated

Road.

Areas of Miami County.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in me-

ters (MSL)
Modified
Approximately 350 feet downstream of Stonyridge Avenue +830
Stillwater River ........cccceevneeen. At the Montgomery County boundary ........cccccveeenvrieennnns +832 | City of Union, Unincor-
porated Areas of Miami
County, Village of West
Milton.
Approximately 0.8 mile downstream of State Highway 55 +832
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Piqua
Maps are available for inspection at 201 West Water Street, Piqua, OH 45356.
City of Tipp City
Maps are available for inspection at 260 South Garber Drive, Tipp City, OH 45371.
City of Troy
Maps are available for inspection at City Hall, 100 South Market Street, Troy, OH 45373.
City of Union
Maps are available for inspection at 118 North Main Street, Union, OH 45322.
Unincorporated Areas of Miami County
Maps are available for inspection at 201 West Main Street, Troy, OH 45373.
Village of West Milton
Maps are available for inspection at 701 South Miami Street, West Milton, OH 45383.
Union County, South Carolina, and Incorporated Areas
Docket No.: FEMA-B-1108
Broad River .......ccccovoiiieenennne. Approximately 10 feet downstream of State Highway 49 ... +367 | Township of Lockhart.
Approximately 1.1 miles upstream of State Highway 49 .... +412
Canal ....coooviiiee e Approximately 28 feet downstream of State Highway 49 ... +393 | Township of Lockhart.
Just downstream of Lockhart Dam ..........ccocceeviiiiiencenneene +409
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Township of Lockhart
Maps are available for inspection at the Town Hall, 118 Mill Street, Lockhart, SC 29364.
Taylor County, West Virginia, and Incorporated Areas
Docket No.: FEMA-B-1115
Booths Creek .......cccceeieeiennnee. Just downstream of the county boundary .............ccccccee. +959 | Unincorporated Areas of
Taylor County.
At the confluence with Corbin Branch and Thomas Fork ... +1000
Corbin Branch .........ccccceevveeneen. At the confluence with Booths Creek and Thomas Fork .... +1000 | Unincorporated Areas of
Taylor County.
Approximately 300 feet downstream of Nuzum Road ........ +1082

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Taylor County
Maps are available for inspection at the Taylor County Courthouse, 214 West Main Street, Grafton, WV 26354.

Manitowoc County, Wisconsin, and Incorporated Areas
Docket No.: FEMA-B-1095

Centerville Creek ........ccoceveeeene Approximately 0.25 mile downstream of West Washington +682 | Village of Cleveland.
Avenue.



Federal Register/Vol. 76, No. 129/ Wednesday, July 6, 2011/Rules and Regulations

39313

Flooding source(s)

Location of referenced elevation

* Elevation in feet
+ Elevation in feet
#Depth in feet

above ground
A Elevation in me-

(NGVD)

(NAVD)
Communities affected

ters (MSL)
Modified
Approximately 380 feet downstream of West Washington +688
Avenue.

Little Manitowoc River .............. Approximately 0.47 mile downstream of Goodwin Road .... +626 | City of Manitowoc.

At Goodwin ROA ......cooviiiiiiieeiee e +643
Sheboygan River .........cccoe.ee. At State Highway 67/32 .......ccceieiieiinieeeeenee e +882 | City of Kiel.

Approximately 0.25 mile upstream of State Highway 67/32 +884

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Kiel

ADDRESSES

Maps are available for inspection at 621 6th Street, Kiel, WI 53042.

City of Manitowoc

Maps are available for inspection at 900 Quay Street, Manitowoc, WI 54220.

Village of Cleveland

Maps are available for inspection at 1150 West Washington Street, Cleveland, WI 53015.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 23, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-16896 Filed 7-5—11; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 100804323-0569-02]
RIN 0648—XA523

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Closure of the
Directed Butterfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS announces that the
directed fishery for butterfish in the
Exclusive Economic Zone (EEZ) will be
closed effective 0001 hours, July 6,
2011. Vessels issued a Federal permit to
harvest butterfish may not retain or land
more than 250 1b (0.11 mt) of butterfish
per trip for the remainder of the year

(through December 31, 2011). This
action is necessary to prevent the
fishery from exceeding its domestic
annual harvest (DAH) of 495 mt, and to
allow for effective management of this
stock.

DATES: Effective 0001 hours, July 6,
2011, through 2400 hours, December 31,
2011.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, 978-675-2179, Fax 978-281—
9135.

SUPPLEMENTARY INFORMATION:
Regulations governing the butterfish
fishery are found at 50 CFR part 648.
The regulations require specifications
for maximum sustainable yield, initial
optimum yield, allowable biological
catch, domestic annual harvest (DAH),
domestic annual processing, joint
venture processing, and total allowable
levels of foreign fishing for the species
managed under the Atlantic Mackerel,
Squid, and Butterfish Fishery
Management Plan (FMP). The
procedures for setting the annual initial
specifications are described in § 648.21.
The 2011 specification of DAH for
butterfish is 495 mt (76 FR 8306,
February 14, 2011).

Section 648.22 requires NMFS to
close the directed butterfish fishery in
the EEZ when 80 percent of the total
annual DAH has been harvested. If 80
percent of the butterfish DAH is
projected to be landed prior to October
1, a 250-1b (0.11-mt) incidental
butterfish possession limit is put in
effect for the remainder of the year, and

if 80 percent of the butterfish DAH is
projected to be landed on or after
October 1, a 600-1b (0.27-mt) incidental
butterfish possession limit is put in
effect for the remainder of the year.
NMEFS is further required to notify, in
advance of the closure, the Executive
Directors of the Mid-Atlantic, New
England, and South Atlantic Fishery
Management Councils; mail notification
of the closure to all holders of butterfish
permits at least 72 hr before the effective
date of the closure; provide adequate
notice of the closure to recreational
participants in the fishery; and publish
notification of the closure in the Federal
Register.

The Administrator, Northeast Region,
NMEFS, based on dealer reports and
other available information, has
determined that 80 percent of the DAH
for butterfish in 2011 fishing year will
be harvested. Therefore, effective 0001
hours, July 6, 2011, the directed fishery
for the butterfish fishery is closed and
vessels issued Federal permits for
butterfish may not retain or land more
than 250 lb (0.11 mt) of butterfish per
trip or calendar day. The directed
fishery will reopen effective 0001 hours,
January 1, 2012, when the 2012 DAH
becomes available.

Classification

This action is required by 50 CFR part
648, and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
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public comment because it would be
contrary to the public interest. This
action closes the butterfish fishery until
January 1, 2012, under current
regulations. The regulations at § 648.21
require such action to ensure that
butterfish vessels do not exceed the
2011 DAH. Data indicating the
butterfish fleet will have landed at least
80 percent of the 2011 DAH have only

recently become available. If
implementation of this closure is
delayed to solicit prior public comment,
the quota for this year will be exceeded,
thereby undermining the conservation
objectives of the FMP. The AA further
finds, pursuant to 5 U.S.C. 553(d)(3),
good cause to waive the 30-day delayed
effectiveness period for the reasons
stated above.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 29, 2011.
Margo Schulze-Haugen,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-16885 Filed 6-30-11; 4:15 pm]
BILLING CODE 3510-22-P



39315

Proposed Rules

Federal Register
Vol. 76, No. 129

Wednesday, July 6, 2011

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY
5 CFR Chapter XXI

12 CFR Chapters |, V, XV, and XVIII
17 CFR Chapter IV

19 CFR Chapter |

26 CFR Chapter |

27 CFR Chapter |

31 CFR Subtitle A and Chapters |, II, IV
Through VIII, IX, and X

48 CFR Chapter 10

Preliminary Plan for Retrospective
Analysis of Existing Rules; Notice of
Availability

AGENCY: Department of the Treasury.

ACTION: Notice of availability; request
for comments.

SUMMARY: The Department of the
Treasury announces the availability of
its Preliminary Plan for Retrospective
Analysis of Existing Rules and invites
interested members of the public to
submit comments on the plan. Issued
pursuant to Executive Order 13563,
“Improving Regulation and Regulatory
Review,” Treasury developed its
preliminary plan to facilitate the review
of existing regulations through the use
of retrospective review.

DATES: Comment due date: July 25,
2011.

ADDRESSES: Interested persons are
invited to submit comments on all
aspects of the preliminary plan. You
may submit comments, identified by
docket number TREAS-DO-2011-0003

through the Federal eRulemaking Portal:

http://www.regulations.gov. Follow the
instructions for submitting comments.
Electronic Submission of Comments.
Interested persons must submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic
submission of comments allows the

commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the Department to
make them available to the public.
Comments submitted electronically
through the http://www.regulations.gov
Web site can be viewed by other
commenters and interested members of
the public.

Public Inspection of Comments.
Properly submitted comments will be
available for inspection and
downloading at http://
www.regulations.gov.

Additional Instructions. In general,
comments received, including
attachments and other supporting
materials, are part of the public record
and are immediately available to the
public. Do not include any information
in your comment or supporting
materials that you consider confidential
or inappropriate for public disclosure.

FOR FURTHER INFORMATION CONTACT:
Office of the Assistant General Counsel
for General Law, Ethics, and Regulation
at guidance@treasury.gov.

SUPPLEMENTARY INFORMATION: On
January 18, 2011, the President issued
Executive Order 13563, “Improving
Regulation and Regulatory Review,” to
ensure that federal regulations seek less
burdensome means to achieve policy
goals and that agencies give careful
consideration to the benefits and costs
of those regulations. The Executive
Order requires each agency to develop
a preliminary plan to periodically
review its existing significant
regulations to determine whether any
regulations should be modified,
streamlined, expanded, or repealed so
as to make the agency’s regulatory
program more effective or less
burdensome in achieving its regulatory
objectives.

On March 30, 2011 (76 FR 17572), the
Department published a notice and
request for comment in the Federal
Register that invited input from the
public in developing Treasury’s
preliminary plan and eleven comments
were received. On June 1, 2011, the
Department posted the preliminary plan
on its Open Government Web site,
http://www.treasury.gov/open and on
http://www.regulations.gov, and is
requesting public comments on the
plan. Comments may be submitted on or
before July 15, 2011.

Dated: June 28, 2011.
George W. Madison,
General Counsel.
[FR Doc. 2011-16865 Filed 7-5—11; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS—2011-0060]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/ALL—030 Use of the Terrorist
Screening Database System of
Records

AGENCY: Privacy Office, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security is giving concurrent notice of a
newly established system of records
pursuant to the Privacy Act of 1974 for
the “Department of Homeland Security/
ALL—030 Use of the Terrorist Screening
Database System of Records” and this
proposed rulemaking. In this proposed
rulemaking, the Department proposes to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements.

DATES: Comments must be received on
or before August 5, 2011.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2011-0060, by one of the following
methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:703-483-2999.

e Mail: Mary Ellen Callahan, Chief
Privacy Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528.

e Instructions: All submissions
received must include the agency name
and docket number for this rulemaking.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

e Docket: For access to the docket to
read background documents or


http://www.treasury.gov/open
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:guidance@treasury.gov
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comments received go to http://
www.regulations.gov.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions and privacy issues
please contact: Mary Ellen Callahan
(703-235—0780), Chief Privacy Officer,
Privacy Office, Department of Homeland
Security, Washington, DC 20528.

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with the Privacy Act of
1974, 5 U.S.C. 552a, the Department of
Homeland Security (DHS) proposes to
establish a new system of records titled,
“DHS/ALL—030 Use of the Terrorist
Screening Database (TSDB) System of
Records.” DHS is maintaining a mirror
copy of the Department of Justice (DOJ)/
Federal Bureau of Investigation (FBI)—
019 Terrorist Screening Records System
of Records (August 22, 2007, 72 FR
47073) in order to automate and
simplify the current method for
transmitting the TSDB to DHS and its
components.

Homeland Security Presidential
Directive 6 (HSPD-6), issued in
September 2003, called for the
establishment and use of a single
consolidated watchlist to improve the
identification, screening, and tracking of
known or suspected terrorists and their
supporters. The FBI/TSC maintains and
distributes the TSDB as the U.S.
government’s consolidated terrorist
watchlist. DHS and the FBI/TSC,
working together, have developed the
DHS Watchlist Service (WLS) in order
to automate and simplify the current
method for transmitting TSDB records
from the FBI/TSC to DHS and its
components.

The WLS will allow the FBI/TSC and
DHS to move away from a manual and
cumbersome process of data
transmission and management to an
automated and centralized process. The
WLS will replace multiple data feeds
from the FBI/TSC to DHS and its
components, as documented by
information sharing agreements, with a
single feed from the FBI/TSC to DHS
and its components. The WLS is a
system to system secure connection
with no direct user interface.

DHS and its components are
authorized to access TSDB records via
the WLS pursuant to the terms of
information sharing agreements with
FBI/TSC. DHS is publishing this SORN
and has published privacy impact
assessments to provide additional
transparency into how DHS has
implemented WLS. DHS will review
and update this SORN no less then
biennially as new DHS systems come
online with the WLS and are approved
consistent with the terms of agreements
with FBI/TSC. There are five DHS
systems that currently receive TSDB
data directly from the FBI/TSC and will
use the WLS. These systems have
existing SORNSs that cover the use of the
TSDB:

(1) Transportation Security
Administration (TSA), Office of
Transportation Threat Assessment and
Credentialing: DHS/TSA—002
Transportation Security Threat
Assessment System (May 19, 2010, 75
FR 28046);

(2) TSA, Secure Flight Program: DHS/
TSA—019 Secure Flight Records System
(November 9, 2007, 72 FR 63711);

(3) U.S. Customs and Border
Protection (CBP), Passenger Systems
Program Office for inclusion in TECS:
DHS/CBP—011 TECS System
(December 19, 2008 73 FR 77778);

(4) U.S. Visitor and Immigration
Status Indicator Technology (US-VISIT)
Program for inclusion into the DHS
Enterprise Biometrics Service (IDENT):
DHS/USVISIT—0012 DHS Automated
Biometric Identification System (June 5,
2007, 72 FR 31080); and

In addition, two DHS components
will receive TSDB data via the WLS in
the form of a computer readable extract.
The components’ use of the TSDB data
is covered by existing SORNs:

(1) Office of Intelligence and Analysis
(I&A): DHS/IA-001 Enterprise Records
System, (May 15, 2008 73 FR 28128),
and

(2) U.S. Immigration and Customs
Enforcement (ICE): DHS/ICE—009
External Investigations, (January 5, 2010
75 FR 404).

Information stored in the WLS will be
shared back with the FBI/TSC in order
to ensure that DHS and the FBI/TSC can
reconcile any differences in the database
and ensure DHS has the most up-to-date
and accurate version of TSDB records.
All other sharing will be conducted
pursuant to the programmatic system of
records notices and privacy impact
assessments discussed in this SORN.

DHS is planning future enhancements
to the WLS that will provide for a
central mechanism to receive
information from DHS components
when they encounter a potential match

to the TSDB and send this information
to the FBI/TSC. DHS will update this
SORN to reflect such enhancements to
the WLS, as part of its biennial reviews
of this SORN once that capability is
implemented.

DHS is publishing this SORN to cover
the Department’s use of the TSDB in
order to provider greater transparency to
the process.

Concurrent with the publication of
this SORN, DHS is issuing a Notice of
Proposed Rulemaking to exempt this
system from specific sections of the
Privacy Act.

II. Privacy Act

The Privacy Act embodies fair
information practice principles in a
statutory framework governing the
means by which the U.S. Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
“system of records.” A “system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual. In
the Privacy Act, an individual is defined
to encompass U.S. citizens and lawful
permanent residents. As a matter of
policy, DHS extends administrative
Privacy Act protections to all
individuals where systems of records
maintain information on U.S. citizens,
lawful permanent residents, and
visitors.

The Privacy Act allows government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for DHS/ALL—030 Use of the Terrorist
Screening Database System of Records.
Some information in DHS/ALL—030
Use of the Terrorist Screening Database
System of Records relates to official
DHS national security and law
enforcement activities. These
exemptions are needed to protect
information relating to DHS activities
from disclosure to subjects or others
related to these activities. Specifically,
the exemptions are required to preclude
subjects of these activities from
frustrating these processes. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension. In addition,
as a recipient of a mirror copy of the
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TSDB, which is maintained by the FBI/
TSC, DHS is carrying forward the
exemptions taken by the DOJ/FBI—019
Terrorist Screening Records System of
Records (August 22, 2007, 72 FR 47073)
in order to prevent these records from
improper disclosure. The exemptions
proposed here are standard law
enforcement and national security
exemptions exercised by a large number
of federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived on a case by
case basis.

A notice of system of records for DHS/
ALL—O030 Use of Terrorist Screening
Database System of Records is also
published in this issue of the Federal
Register.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

2. At the end of Appendix C to Part
5, add paragraph 55 to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

55. The DHS/ALL—030 Use of Terrorist
Screening Database System of Records
consists of electronic and paper records and
will be used by DHS and its components. The
DHS/ALL—030 Use of Terrorist Screening
Database System of Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to the enforcement
of civil and criminal laws; investigations,
inquiries, and proceedings there under;
national security and intelligence activities;
and protection of the President of the U.S. or
other individuals pursuant to Section 3056
and 3056A of Title 18. The DHS/ALL—030
Use of Terrorist Screening Database System
of Records contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS and its components
and may contain personally identifiable
information collected by other federal, state,
local, tribal, foreign, or international
government agencies. The Secretary of
Homeland Security has exempted this system

from the following provisions of the Privacy
Act, subject to the limitations set forth in 5
U.S.C. 552a(c)(3) and (c)(4); (d); (e)(1), (e)(2),
(e)(3), (e)(4)(G), (e)(4)(HD), (e)(4)(D), (e)(5),
(e)(8), (e)(12); (f); (g)(1); and (h) pursuant to

5 U.S.C. 552a(j)(2). Additionally, the
Secretary of Homeland Security has
exempted this system from the following
provisions of the Privacy Act, subject to the
limitation set forth in 5 U.S.C. 552a(c)(3); (d);
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(D); and (1)
pursuant to 5 U.S.C. 552a(k)(1) and (k)(2).
Exemptions from these particular subsections
are justified, on a case-by-case basis to be
determined at the time a request is made, for
the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of the
investigation, thereby interfering with that
investigation and related law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information could impede law enforcement
by compromising the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with subsection (e)(5)
would preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (e)(12) (Computer
Matching) if the agency is a recipient agency
or a source agency in a matching program
with a non-Federal agency, with respect to
any establishment or revision of a matching
program, at least 30 days prior to conducting
such program, publish in the Federal Register
notice of such establishment or revision.

(j) From subsection (g)(1) (Civil Remedies)
to the extent that the system is exempt from
other specific subsections of the Privacy Act.

(k) From subsection (h) (Legal Guardians)
the parent of any minor, or the legal guardian
of any individual who has been declared to
be incompetent due to physical or mental
incapacity or age by a court of competent
jurisdiction, may act on behalf of the
individual.

Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2011-16806 Filed 7—5—11; 8:45 am|]
BILLING CODE P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1301 and 1309
[Docket No. DEA-346P]
RIN 1117-AB32

Controlled Substances and List |
Chemical Registration and
Reregistration Fees

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: DEA proposes adjusting the
fee schedule for DEA registration and
reregistration fees necessary to recover
the costs of its Diversion Control
Program relating to the registration and
control of the manufacture, distribution,
dispensing, importation and exportation
of controlled substances and List I
chemicals as mandated by the
Controlled Substances Act.

DATES: Electronic comments must be
submitted and written comments must
be postmarked on or before September
6, 2011. Commenters should be aware
that the electronic Federal Docket
Management System will not accept
comments after midnight Eastern Time
on the last day of the comment period.
ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-346" on all electronic and
written correspondence. DEA
encourages all comments be submitted
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this
document and supplemental
information to this proposed rule are
also available at the http://
www.regulations.gov Web site for easy
reference. Paper comments that
duplicate the electronic submission are
not necessary as all comments
submitted to http://www.regulations.gov
will be posted for public review and are
part of the official docket record. Should
you, however, wish to submit written
comments via regular or express mail,
they should be sent to the Drug
Enforcement Administration, Attention:
DEA Federal Register Representative/
ODL, 8701 Morrissette Drive,
Springfield, VA 22152.

FOR FURTHER INFORMATION CONTACT:
Imelda L. Paredes, Office of Diversion
Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone
(202) 307-7165.

SUPPLEMENTARY INFORMATION:

Posting of Public Comments: Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at http://www.regulations.gov
and in the DEA’s public docket. Such
information includes personal
identifying information (such as your
name, address, etc.) voluntarily
submitted by the commenter.

If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also place
all the personal identifying information
you do not want posted online or made
available in the public docket in the first
paragraph of your comment and identify
what information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted online or made
available in the public docket.

Personal identifying information and
confidential business information
identified and located as set forth above
will be redacted, and the comment, in
redacted form, will be posted online and
placed in the DEA’s public docket file.
Please note that the Freedom of
Information Act applies to all comments
received. If you wish to inspect the
agency’s public docket file in person by
appointment, please see the “For
Further Information” paragraph.

Background

Legal Authority

The Drug Enforcement
Administration (DEA) is a component of
the Department of Justice and is the
primary agency responsible for
coordinating the drug law enforcement
activities of the United States. DEA also
assists in the implementation of the
President’s National Drug Control
Strategy. DEA’s mission is to enforce
U.S. controlled substances laws and
regulations and bring to the criminal
and civil justice system those
organizations and individuals involved

in the growing, manufacturing or
distribution of controlled substances
and listed chemicals appearing in or
destined for illicit traffic in the U.S.,
including organizations that use drug
trafficking proceeds to finance
terrorism. The diversion control
program (DCP) is a strategic component
of the DEA’s law enforcement mission.
The DCP carries out the mandates of the
Controlled Substances and Chemical
Diversion and Trafficking Acts. It is
primarily the DCP within DEA that
implements and enforces Titles II and III
of the Comprehensive Drug Abuse
Prevention and Control Act of 1970,
often referred to as the Controlled
Substances Act (CSA) and the
Controlled Substances Import and
Export Act (CSIEA) (21 U.S.C. 801-971),
as amended (hereinafter, “CSA”’).1 DEA
drafts and publishes the implementing
regulations for these statutes in Title 21
of the Code of Federal Regulations
(CFR), Parts 1300 to 1321. The CSA
together with these regulations are
designed to prevent, detect, and
eliminate the diversion of controlled
substances and listed chemicals into the
illicit market while ensuring a sufficient
supply of controlled substances and
listed chemicals for legitimate medical,
scientific, research, and industrial
purposes.

Pursuant to the CSA, controlled
substances are classified in one of five
schedules based upon their potential for
abuse, their currently accepted medical
use, and the degree of dependence the
substance may cause. 21 U.S.C. 812.
Likewise, under the CSA, listed
chemicals are separately classified
based on their importance to the
manufacture of controlled substances
(List I chemicals) or their use in
manufacturing controlled substances
(List II chemicals). 21 U.S.C. 802(33)-
(35). The CSA mandates that DEA
register persons or entities who
manufacture, distribute, dispense,
import, export, or conduct research or
chemical analysis with controlled
substances and listed chemicals. These
registrants are permitted to handle
controlled substances and listed
chemicals as authorized by their
registration and are required to comply
with the applicable requirements
associated with their registration. 21
U.S.C. 822. The identification and
registration of all individuals and
entities authorized to handle controlled
substances and listed chemicals
establishes a closed system over which
DEA is charged to inspect, investigate,
and enforce applicable federal law.

1The Attorney General’s delegation of authority
to DEA may be found at 28 CFR 0.100.
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Under the CSA, DEA is authorized to
charge reasonable fees relating to the
registration and control of the
manufacture, distribution, dispensing,
import, and export of controlled
substances and listed chemicals. 21
U.S.C. 821 and 958(f). DEA must set fees
at a level that ensures the recovery of
the full costs of operating the various
aspects of its DCP. 21 U.S.C. 886a. Each
year, DEA is required by statute to
transfer the first $15 million of fee
revenues into the general fund of the
Treasury and the remainder of the fee
revenues is deposited into a separate
fund of the Treasury called the
Diversion Control Fee Account (DCFA).
21 U.S.C. 886a(1). On at least a quarterly
basis, the Secretary of the Treasury is
required to reimburse DEA an amount
from the DCFA ““in accordance with
estimates made in the budget request of
the Attorney General for those fiscal
years” for the operation of the DCP.2 21
U.S.C. 886a(1)(B) and (D). The first $15
million of fee revenues that are
transferred to the Treasury do not
support any DCP activities.

History of Fees

In 1970, Congress consolidated more
than 50 laws related to the control of
legitimate channels of narcotics and
dangerous drugs into one statute—the
CSA. The statute was ““designed to
improve the administration and
regulation of the manufacturing,
distribution, and dispensing of
controlled substances by providing for a
‘closed’ system of drug distribution for
legitimate handlers of such drugs’” with
criminal penalties for transactions
outside the legitimate chain.3 With
enactment of the CSA, the Bureau of
Narcotics and Dangerous Drugs (BNDD)
was also granted authority to charge
reasonable fees relating to the
registration and control of the
manufacture, distribution, dispensing,
export, and import of controlled
substances. To this end, BNDD
established a three-tiered fee structure
for companies and individuals wishing
to participate in the U.S. controlled

2The diversion control program (DCP) consists of
the controlled substance and chemical diversion
control activities of DEA. These activities are
related to the registration and control of the
manufacture, distribution, dispensing, importation,
and exportation of controlled substances and listed
chemicals (21 U.S.C. 886a(2)).

3H.R. Rep. No. 91-1444 (1970), reprinted in 1970
U.S.C.C.A.N. 4566, 4571-4572.

4DEA’s authority to charge reasonable fees was
later expanded to include manufacturers,
distributors, importers and exporters of List I
chemicals. The Domestic Chemical Diversion
Control Act of 1993, Pub. L. 103-200, 107 Stat.
2333.

substance industry.> Before the
enactment of the CSA, the U.S. House
of Representatives held hearings to
discuss the proposed Controlled
Substances Act. In these hearings, there
was a discussion about whether the
Attorney General should be allowed to
charge reasonable fees relating to both
registration and control (including
enforcement costs) or just registration.®
In the end, Congress enacted the CSA
and allowed the Attorney General to
charge reasonable fees relating to both
registration and control.”

In 1973, the BNDD was abolished and
all BNDD functions were transferred to
DEA, including the authority to charge
registrants reasonable fees.® In 1982, a
General Accounting Office (GAO)
report © advised that the 1971 fee
schedule did not adequately recover the
costs for the DCP administered by DEA.
An increase in fees was proposed and
finalized in the Federal Register in
1983.10 All fees collected from 1971
through 1992 were deposited into the
general fund of the United States
Treasury.

In the 1993 appropriations for DEA,
Congress determined that the DCP
would be fully funded by fees and no
longer by appropriations.1? Congress
established the DCFA as a separate
account of the Treasury to “‘ensure the

536 FR 4928, March 13, 1971, 36 FR 7776, April
24, 1971.

6 Drug Abuse Control Amendments of 1970:
Hearing on H.R. 1170 and H.R. 13743 Before
Subcomm. on Public Health and Welfare of the H.
Comm. on Interstate and Foreign Commerce, 91st
Cong. 145-148, 359-365, and 412—414 (Feb. 3 & 20,
1970) and Controlled Dangerous Substances,
Narcotics and Drug Control Laws: Hearings Before
H. Comm. on Ways and Means, 91st Cong. 211-214
and 468—474 (July 20 & 21, 1970).

7 The term “control”” as defined in 21 U.S.C.
802(5) specifically applies to Part B of Title II of the
CSA only (21 U.S.C. 811-814). In general,
“diversion control” is a broad term encompassing
activities related to preventing and detecting the
diversion of controlled substances and listed
chemicals from legitimate commerce into the illicit
market. In 1992, Congress established the Diversion
Control Fee Account (DCFA) and required that the
fees charged by DEA under its diversion control
program be set at a level that ensures the recovery
of the full costs of operating the various aspects of
that program (Pub. L. 102-395, 106 Stat. 1843). In
2004, Congress amended the CSA and defined
“diversion control program’ and ‘“‘controlled
substance and chemical diversion control
activities” (Pub. L. 108—447, 118 Stat. 2921,
codified in 21 U.S.C. 886a). The “diversion control
program’’ means the controlled substance and
chemical diversion control activities of the Drug
Enforcement Administration. 21 U.S.C. 886a(2)(A).

8Reorganization Plan No. 2 of 1973, 38 FR 18380
(July 2, 1973).

9 GAO/GGD-83-2, October 29, 1982.

1048 FR 14640, April 5, 1983; 48 FR 56043,
December 19, 1983.

11 Departments of Commerce, Justice, and State,
the Judiciary and Related Agencies Appropriations
Act of 1993, Public Law 102-395, codified in
relevant part at 21 U.S.C. 886a.

recovery of the full costs of operating
the various aspects of [the Diversion
Control Program]” by those
participating in the closed system
established by the CSA. 21 U.S.C.
886a(1)(C). Congress specified the
general operation of the DCFA. Each
fiscal year, the first $15 million of
deposited fees are retained in the
general fund of the Treasury and are not
available for use by the DCP. The
amounts in excess of $15 million are
deposited into the DCFA for the
operation of DEA’s diversion control
program. The funds in the DCFA remain
available until expended and are paid
by the Secretary of the Treasury to
reimburse DEA for expenses incurred in
the operation of the DCP in accordance
with estimates made in the budget
request of the Attorney General. 21
U.S.C. 886a(1). Thus, specific statutory
authorizations set the parameters of the
DCFA, but not the details of the
application of those standards to the
activities of DEA.

Shortly after the 1993 Appropriations
Act, DEA published a proposed rule
proposing to increase the existing fee
schedule to comply with Congress’
direction to set fees at a level that
ensures the recovery of the full costs of
operating the DCP.12 After a comment
period, a final rule was published on
March 22, 1993, implementing changes
to the fee structure and excluding
chemical control costs from the
calculation of fees.13 Several members
of the registrant population impacted by
the fee increase challenged the new fee,
first in federal district court, where it
was upheld, and subsequently on
appeal to the U.S. Court of Appeals
where it was remanded without being
vacated for inadequate information
supporting the selected fees.14

In December of 1993, the Domestic
Chemical Diversion Control Act of 1993
was passed by Congress to amend the
CSA to require that manufacturers,
distributors, importers, and exporters of
List I chemicals obtain a registration
from DEA. Coincident with the new
registration requirements, DEA was also
authorized to charge “‘reasonable fees
relating * * * to the registration and
control of regulated persons and
regulated transactions.” 15 (Congress
modified this language in 2004, as it
currently reads at 21 U.S.C. 821, to
make it uniform with other provisions

1257 FR 60148-01, December 18, 1992.

1358 FR 15272-01, March 22, 1993.

14 American Medical Association v. Reno, 857
F.Supp. 80 (D.D.C. 1994); American Medical
Association v. Reno, 57 F.3d 1129 (D.C. Cir. 1995).

15 The Domestic Chemical Diversion Control Act
of 1993, Public Law 103-200, 107 Stat. 2333.
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of the CSA.16) This amendment to the
CSA was made after publication of
DEA’s March 22, 1993 final rule and the
commencement of the legal challenges.
List I chemical registration and
reregistration fees were not addressed in
the DCFA until the fee calculation
initiated with a proposed rule published
November 2005.17

The fee was finalized in 1996 with a
request for further comment.1®8 DEA
instituted studies and internal
reorganizations to enable DEA to better
identify DCP activities and costs.
Additional information on the
components and activities of the fee-
funded DCP and what was deemed to be
part of that program as well as DEA’s
response to comments received was
published in 2002 for additional public
comment.19 After that publication, a
review of DEA’s DCP by the Office of
the Inspector General, Department of
Justice (OIG) concluded DEA was not
adequately supporting the DCP
program.20

In February 2003, DEA published a
proposed rule to raise registration and
reregistration fees in an effort to comply
with the statutory requirement to charge
fees at a level that ensures the recovery
of the full costs of operating the various
aspects of the DCP.21 Shortly thereafter,
DEA created an organization within
headquarters known as the Validation
Unit. This Unit reviews and ensures that
every DCFA expenditure over $500 is in
support of diversion control-related
activities. The Validation Unit is
independent of the Office of Diversion
Control and reports directly to the DEA
Deputy Administrator. If an expense
only partially supports the DCP, such as
a field office’s rent or utility cost, the
Validation Unit determines the portion
of the expense that should be funded by
the DCFA. A new fee was finalized by
publication of a final rule on October
10, 2003.22

16Tt authorizes ‘“‘reasonable fees relating to the
registration and control of the manufacture,
distribution, and dispensing of controlled
substances and to listed chemicals.” 21 U.S.C. 821.

1770 FR 69474, November 16, 2005. See also 108
H. Rpt. 576, July 1, 2004.

1861 FR 68624, December 30, 1996.

1967 FR 51988, August 9, 2002.

20 “Review of the Drug Enforcement
Administration’s Control of the Diversion of
Controlled Pharmaceuticals,” I-2002—010, October
2002, http://www.usdoj.gov/oig/reports/DEA/e0210/
index.htm.

2168 FR 7728, February 18, 2003.

2268 FR 58587, October 10, 2003. DEA published
a correction to this final rule where the internal
DEA computer system, Firebird, was identified as
being solely funded through appropriations. The
Firebird system costs are properly apportioned as
a DCP cost as well as a non-DCP appropriations
expense. 69 FR 34568, June 22, 2004.

In 2004, Congress provided additional
guidance in the relevant 2005
Appropriations Act.23 Specifically, the
CSA was amended to define the DCP as
“the controlled substance and chemical
diversion control activities of the Drug
Enforcement Administration.” 21 U.S.C.
886a(2)(A). Furthermore, ‘“controlled
substance and chemical diversion
control activities” means ‘““those
activities related to the registration and
control of the manufacture, distribution,
dispensing, importation, and
exportation of controlled substances and
listed chemicals.” 21 U.S.C. 886a(2)(B).
Congress further provided that
reimbursements from the DCFA “‘shall
be made without distinguishing
between expenses related to controlled
substance activities and expenses
related to chemical activities” (21 U.S.C.
886a(1)(B)) and amended the language
of 21 U.S.C. 821 and 958(f) to be
consistent with the definition of the
DCP articulated in 21 U.S.C. 886a(2). As
a result, all registration and
reregistration fees for controlled
substances and chemicals are deposited
into the DCFA and reimbursements by
the Secretary of the Treasury are made
without distinction.

In 2005, based upon the internal
organizational changes and the 2005
Appropriations Act, DEA proposed an
adjusted fee schedule to appropriately
reflect all costs associated with the
DCP.24 In July 2006, the OIG reported on
its Follow-up Review of DEA’s Efforts to
Control the Diversion of Controlled
Pharmaceuticals and recommended that
DEA apply more resources to diversion
control.25 The OIG also recommended
that DEA provide more Special Agent
support to the DCP and increase training
for those individuals who support the
program. The OIG also noted that the
diversion of controlled substance
pharmaceuticals had dramatically
increased over recent years and that the
increase coincided with the use of
emerging technologies such as the
Internet. Twelve comments were
received and analyzed in response to
DEA'’s proposed fee rule and DEA
published the final rule on August 29,
2006.26

The OIG completed a Review of DEA’s
Use of the Diversion Control Fee

23 Public Law 108—447, Departments of
Commerce, Justice and State, the Judiciary and
Related Agencies Appropriations Act of 2005,
signed into law on December 8, 2004.

2470 FR 69474, November 16, 2005.

25 “Follow-Up Review of the Drug Enforcement
Administration’s Efforts to Control the Diversion of
Controlled Pharmaceuticals,” I-2006—-004, July
2006, http://www.usdoj.gov/oig/reports/DEA/e0604/
final.pdf.

2671 FR 51105, August 29, 2006.

Account in 2008 and did not find any
misused DCFA funds for non-diversion
control activities between FY 2004 and
FY 2007. To the contrary, the OIG found
that DEA did not fully fund all
diversion control costs with the DCFA
as required by law.27 It has been
approximately five years since the last
fee adjustment. It should be noted,
however, that collections associated
with the last fee adjustment did not
begin until FY 2007.

Diversion Control Program (DCP)—
Scope

The scope of the DCP has evolved
since its inception. In late 1971, the
BNDD’s Compliance Program was
created to provide a specialized work
force that could focus exclusively on
controlled substance diversion and take
full advantage of the controls and
penalties established by the CSA. The
program was placed under the BNDD’s
Office of Enforcement and staffed by
compliance investigators, later called
diversion investigators. In 1973, the
BNDD was abolished and all BNDD
functions were transferred to DEA.28

From 1971 to 1983, DEA’s legal
authority with regard to diversion and
abuse of drugs remained relatively
unchanged. The CSA originally
provided DEA with substantially more
authority to regulate controlled
substance manufacturers and
distributors than retail dispensers such
as medical professionals and retail
pharmacies. Congress, acknowledging
that registration is the cornerstone of the
closed system of distribution, required
DEA to find that manufacturer and
distributor registrations are consistent
with a specifically defined public
interest and with U.S. international
obligations as a prerequisite to granting
such registrations.29 In contrast,
practitioners were entitled to a
registration if they were authorized to
handle controlled substances by the
state in which they practiced.
Furthermore, a practitioner’s
registration could be revoked only on
the following three bases: conviction of
a drug-related felony; revocation of a
state license; or submission of a
materially falsified application. There
was also great disparity in the
recordkeeping and security
requirements applicable to the two
groups, with manufacturers and
distributors subject to the tighter

27 “Review of the Drug Enforcement
Administration’s Use of the Diversion Control Fee
Account,” I-2008-002, February 2008, http://
www.usdoj.gov/oig/reports/DEA/e0802/final.pdf.

28 Reorganization Plan No. 2 of 1973, 38 FR 18380
(July 2, 1973).

2921 U.S.C. 823(a)—(e).
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controls. This disparity in regulatory
authority generated more regulatory
oversight and, hence, compliance, at the
manufacturer and distributor level than
at the retail level. The limitations on
DEA’s statutory authority severely
restricted its ability to regulate
practitioners.

By 1977, all 197 DEA compliance
investigators (now diversion
investigators) were fully occupied
monitoring approximately 3,300
controlled substance manufacturers,
distributors, importers, exporters, and
narcotic treatment programs, where
large stocks of controlled substances
and the potential for large-scale
diversion were present.30 At that time,
98 percent of DEA registrants were in
the dispensing category, i.e., physicians,
dentists, veterinarians, retail
pharmacies, hospitals, and teaching
institutions.31 In 1978, the Comptroller
General issued a report to Congress that
examined DEA'’s efforts to prevent
diversion of controlled substances at the
retail level, i.e., by doctors and
pharmacists.32 The report explored the
barriers to DEA’s efforts to control retail
diversion: inadequate statutory
authority, weak regulatory
requirements, and inadequate resources.
One of the Comptroller General’s
recommendations to Congress was that
Congress change DEA’s role by
authorizing DEA to exercise direct
regulatory authority over retail level
practitioners. This would have been a
deviation from DEA’s traditional
enforcement role and would require
significant legislative changes and
manpower increases.

Shortly thereafter, many amendments
to the CSA between 1984 and 1990
strengthened and expanded DEA’s
statutory authority. The Dangerous Drug
Diversion Control Act of 1984 33
provided DEA with new authority to
deny or revoke a practitioner’s DEA
registration on the basis of specifically
defined public interest grounds 34 and
also provided DEA with emergency
scheduling authority.3> The Anti-Drug
Abuse Act of 1986 established penalties
for the manufacture and distribution of

30 GAO/GGD-78-22, March 10, 1978 at 3, 18.

31 GAO/GGD-78-22 at 3.

32 GAO/GGD-78-22.

33 Part B—Diversion Control Amendments, Public
Law 98-473, 98 Stat. 2070 (Oct. 12,1984).

3421 U.S.C. 823(f), 824(a)(4).

3521 U.S.C. 811(h) (The amendment provided for
one-year emergency scheduling of a drug, the abuse
of which constituted an “imminent hazard to the
public safety.” The drug would remain in schedule
I for up to one year, during which the normal
scheduling procedures would proceed).

“designer drugs.” 3¢ The Anti-Drug
Abuse Act of 1988 for the first time
required recordkeeping and reporting by
chemical distributors, importers, and
exporters, and established penalties for
illegal activities related to precursor and
essential chemicals.3” The Anabolic
Steroids Control Act of 1990 brought
steroids under the regulatory oversight
and control of the DEA by placing
certain anabolic steroids in schedule III
of the CSA.38 This Act required certain
steroid manufacturers and distributors
to register with DEA and brought
anabolic steroids under the
recordkeeping, reporting, security,
prescribing, import, and export controls
of the CSA.

As discussed above, the Domestic
Chemical Diversion Control Act of 1993
amended the CSA to require
manufacturers, distributors, importers,
and exporters of List I chemicals obtain
a registration from the DEA, thus greatly
expanding the authority and activities of
the DCP.

On October 17, 2000, Congress passed
the Drug Addiction Treatment Act,
permitting qualified physicians to treat
narcotic dependence with certain
schedule III through V narcotic
controlled substances.3 The Act waived
the requirement for certain qualified
physicians to obtain a separate DEA
registration as a Narcotic Treatment
Program. However, upon application,
the DCP must issue such qualifying
physicians an identification number for
inclusion with the physician’s DEA
Certificate of Registration.4? As a result,
when a qualifying physician submits
notice of his waiver pursuant to the Act,
the DCP issues the physician a new DEA
Certificate of Registration with the
appropriate identification number.

Renamed from the Office of
Compliance and Regulatory Affairs and
then the Diversion Control Program,
today, the DEA Office of Diversion
Control administers the DCP.41 As such,
it is responsible for ensuring the
availability of controlled substances and
listed chemicals for legitimate uses in
the United States while exercising
controls to prevent the diversion of
these substances and chemicals for
illegal uses. The Office of Diversion

36 Subtitle E—Controlled Substances Analogue

Enforcement Act, Public Law 99-570, 100 Stat.
3207 (Oct. 27, 1986).

37 Title VI, Subtitle A—Chemical Diversion and
Chemical Trafficking Act of 1988, Public Law 100-
690, 102 Stat. 4181 (Nov. 18, 1988).

38 Public Law 101-647, 104 Stat. 4851 (Nov. 29,
1990).

39 Public Law 106-310, 114 Stat. 1222 (Oct. 17,
2000).

4021 U.S.C. 823(g)(2)(D)(ii).

4128 CFR Part 0, Appendix to Subpart R.

Control maintains an overall geographic
picture of the drug and chemical
diversion and abuse problems to
identify new trends or patterns in
diversion and abuse. This enables the
Office of Diversion Control to
appropriately direct resources.

The DCP is executed by maintaining
the closed system of distribution,
regulating and controlling nearly 1.4
million DEA registrants,*2 and
investigating activity related to the
diversion of controlled substances and
listed chemicals. The DCP’s regulatory
function is accomplished through
routine regulatory inspections, by
providing information and assistance to
registrants, and by controlling and
monitoring the manufacture,
distribution, dispensing, import, and
export of controlled substances and
listed chemicals. The DCP’s
enforcement function is accomplished
by identifying and investigating those
persons or entities responsible for
diverting controlled substances and
listed chemicals from legitimate
commerce. Violators are subject to
administrative sanction, and civil and
criminal prosecution.

To ensure accountability within the
closed system of distribution, the DCP
administers, maintains, controls, and
oversees the DEA registration system.43
This entails processing, reviewing, and,
if necessary, investigating all
applications for registration and
reregistration, collecting fees, and, when
appropriate, proposing to take
administrative action on registrations or
applications for registration, such as
restriction, revocation, suspension, or
denial of an application. Maintaining
the DEA registration system requires
coordination with state regulatory
agencies and other federal agencies such
as the Center for Substance Abuse
Treatment.44

In addition, the DCP exercises
statutory authority to determine the
appropriate procedures necessary to the
ordering and distribution of schedule I
and II controlled substances.45 This
enables the DCP to monitor the flow of
certain controlled substances from their
point of manufacture through
commercial distribution. It also
monitors registrant compliance with

42 This represents the total registrant population.
Approximately seven percent of the total registrant
population consists of fee exempt registrants who
are not included in the fee calculations presented
herein. The registrant population grew at a rate of
approximately 2.6 percent per year from 2007 to
2010.

43 See 21 U.S.C. 822-25, 827-29, 831, 952-54,
956-58, 971.

44 See 21 U.S.C. 823(g).

4521 U.S.C. 828.
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electronic reporting systems such as the
Automation of Reports and
Consolidated Orders System (ARCOS),
and manages the cataloging of
controlled substances based on the
National Drug Code (NDC) system, the
Drug/Ingredient file, Trade Name file,
DEA Generic Name file and U.N. Code/
Name file. Other oversight activities
include maintaining the Controlled
Substance Ordering System (CSOS),
monitoring CSOS activities through the
initial certification process, and
periodic auditing of registrant systems.
CSOS provides registrants with an
electronic platform that reduces costs to
registrants while ensuring a more
efficient and effective ordering process.

One of the primary functions of the
DCP is to ensure that registrants are in
compliance with the safeguards
inherent in the CSA. This proactive
approach is designed to identify and
prevent the large scale diversion of
controlled substances and listed
chemicals into the illicit market.

Registrant compliance is determined
primarily through the conduct of pre-
registration, scheduled, and complaint
investigations. DCP regulatory activities
have an inherent deterrent function, and
they are designed to ensure that those
businesses and individuals registered
with DEA to handle controlled
substances or listed chemicals have
sufficient measures in place to prevent
the diversion of these substances. These
investigations also help registrants
understand and comply with the CSA 46
and identify those registrants who
violate the CSA and implementing
regulations. Preregistration
investigations reduce the possibility of
registering unauthorized subjects,
ensure that the means to prevent
diversion are in place, and determine
whether registration is consistent with
the public interest.

Manufacturers, distributors, reverse
distributors, importers, exporters, and
narcotic treatment programs pose the
greatest potential for large-scale
diversion. Accordingly, scheduled
investigations of these non-practitioner
registrants are a major priority of the
DCP. These investigations serve as a
deterrent to diversion through the
continuous evaluation of registrants’
recordkeeping procedures, security, and
overall adherence to the CSA. Emphasis
during these investigations is given to
verifying inventory, records and
recordkeeping procedures, a review of
customers and their ordering patterns,
and security protocols.

46 See 21 U.S.C. 827 (records and reports of
registrants).

The DCP is constantly evaluating
diversion trends, patterns, routes, and
techniques in order to appropriately
focus its regulatory, civil and criminal
enforcement activities. This is
accomplished in many ways, including
collecting and analyzing targeting and
analysis data, conducting diversion
threat assessments, working with state
and local medical and pharmacy boards
and state and local law enforcement
agencies, and developing intelligence.

The DCP conducts criminal
enforcement activities primarily through
Tactical Diversion Squads (TDSs). TDSs
are comprised of many DEA specialties,
including DEA Special Agents and
Diversion Investigators, and state and
local counterparts such as state law
enforcement and regulatory personnel.
These groups combine varied resources
and expertise in order to investigate,
disrupt, and dismantle those
individuals or organizations involved in
diversion schemes (e.g., doctor
shoppers, prescription forgers, and
prevalent retail-level violators).

In fulfillment of its function to control
the import and export of controlled
substances and listed chemicals, the
DCP issues import and export
registrations and permits, and monitors
declared imports, exports, and
transshipments of these substances. The
DCP must ensure that all imports and
exports of controlled substances and
listed chemicals meet the requirements
of the CSA. As such, the DCP maintains
and monitors many electronic reporting
systems, such as the Chemical Handlers
Enforcement Management System
(CHEMS), which provides information
on entities manufacturing, distributing,
and exporting and importing regulated
chemicals, and encapsulating and
tableting machines.4”

The DCP’s authority over controlled
substances and listed chemicals requires
its support of domestic and foreign
investigations of these substances. As
such, the DCP serves as the Competent
National Authority (CNA) for the United
States vis-a-vis precursor chemicals and
international treaties. The DCP works
with the international community to
identify and seize international
shipments of precursor and essential
chemicals destined for clandestine
laboratories for use in manufacturing
controlled substances. The DCP also
works on a bilateral basis to urge
international partners to take effective
action, in cooperation with chemical
companies, to prevent the diversion of
precursor chemicals from legitimate
trade. In addition to its other oversight
and regulatory responsibilities in this

47 See 21 U.S.C. 830, 957-58.

area,*8 the DCP reviews and approves
importation requests for List I chemicals
and reviews chemical registrant
submissions.

Not only does the DCP exercise
authority and control over the registrant
population, the DCP exercises authority
over the classification of substances.*?
This is accomplished by evaluating
drugs and chemicals to determine
whether these substances are being
abused or potentially involved in illicit
traffic, and to evaluate whether any
substances should be scheduled as a
controlled substance. This requires the
collection and analysis of data from
various sources across the United States.
These evaluations are used by DEA as
a basis for developing appropriate drug
control policies, determining the status
of controlled, excluded, or exempted
drugs and drug products, and
supporting United States initiatives in
international forums.

Another crucial function of the DCP is
the annual establishment of quotas for
all schedule I and II controlled
substances and the List I chemicals
pseudoephedrine, ephedrine, and
phenylpropanolimine.5© Along with this
responsibility, the DCP also provides
scientific support for policy guidance
and training, expert witness testimony
and conference presentations. The DCP
fulfills U.S. treaty obligations pertaining
to the CSA, including the preparation of
periodic reports for submission to the
United Nations as mandated by U.S.
international drug control treaty
obligations on the manufacture and
distribution of narcotic and
psychotropic substances as well as
determining the anticipated future
needs for narcotic and psychotropic
substances.

In the execution of its regulatory
functions, the DCP reviews proposed
legislation pertinent to the availability
of controlled substances and listed
chemicals for legitimate uses in the
United States and controls to prevent
the diversion of these substances and
chemicals. The DCP constantly reviews
its own regulations and develops and
implements regulations designed to
enhance DEA’s diversion control efforts
and to implement newly enacted
legislation.

All DCP regulatory activities require
education and outreach to ensure
appreciation of and compliance with the
CSA and applicable policies and
regulations. Providing such guidance is
also necessary to reduce the likelihood
of diversion from legitimate commerce

4821 U.S.C. 830; 21 CFR Parts 1310, 1313, 1314.
4921 U.S.C. 811-814.
5021 U.S.C. 826.
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to illegitimate purposes. One aspect of
the DCP’s outreach efforts is
establishing and maintaining liaison
and working relationships with other
federal agencies, as well as foreign, state
and local governments, and the
regulated community. Other efforts
include developing and maintaining
manuals and other publications;
organizing and conducting national
conferences on current issues, policies,
and initiatives; and providing guidance
to the general public.

Changes in the Controlled Substances
Act Since the Last Fee Rule in 2006

Since implementation of the last fee
rule in 2006, Congress has made several
changes to the CSA that impact how the
DCP operates to control controlled
substances and listed chemicals and
register those individuals who wish to
handle these substances. Additionally,
the nature of the diversion control
problem has increased in size and
complexity. These statutory changes, in
addition to the changing scope of
diversion, required the DCP to
implement program and organizational
changes. These changes impact DEA
beyond its DCP and thus are not
necessarily funded through the DCFA.

Methamphetamine Abuse

Congress has enacted a series of
legislative initiatives to combat the rise
in methamphetamine abuse.
Methamphetamine is a highly addictive
drug with potent central nervous system
stimulant properties. Control as a
schedule II substance and the removal
of methamphetamine injectable
formulations from the United States
market, combined with a better
appreciation for its high abuse potential,
led to a drastic reduction in the abuse
of this drug in 1971. However, a
resurgence of methamphetamine abuse
occurred in the 1980s and it is currently
considered a major drug of abuse. The
widespread availability of
methamphetamine today is largely
fueled by illicit production in large and
small clandestine laboratories
throughout the United States and illegal
production and importation from
Mexico.

Methamphetamine is abused for its
stimulant and euphoric effects. High-
dose chronic abuse has been associated
with irritability, tremors, convulsions,
anxiety, paranoia, and neurotoxic effects
that cause damage to neurons and blood
vessels. Aggressive and violent behavior
by users, often directed at spouses and
children, pose a significant risk to those
individuals in contact with
methamphetamine addicts. Death has
resulted from extreme anorexia,

hyperthermia, convulsions, and
cardiovascular collapse (including
stroke and heart attacks).

The methods used to manufacture
methamphetamine are directly impacted
by the availability of precursor
chemicals and ease of synthesis.
Currently, methamphetamine is
primarily produced domestically by
utilizing diverted pseudoephedrine
combination products that are sold at
retail and, to a lesser extent, ephedrine
products. The manufacture of this drug
poses a significant threat to the public
health and safety due to the toxic waste
and the risk of fire and explosion
associated with the clandestine
laboratories that manufacture the drug,
and the fact that many individuals,
including children, are at risk of
exposure to toxic chemicals and waste
generated during the manufacturing
process.

A Rand Corporation study reported
that the 2005 cost to the U.S. for overall
methamphetamine-related activities
including crime and criminal justice
costs, health care costs, endangered
children put in foster care, the loss of
productivity, drug treatment, and
injuries and death at methamphetamine
laboratories was estimated at $23.4
billion.5? Similarly, the Vanderbilt
University Medical Center in Tennessee
reported spending $325 million between
July 2009 and June 2010 for
uncompensated medical care at its Burn
Center.52 One-third of its patients were
burned from exploding
methamphetamine laboratories.>?

In 2010, there were in excess of
10,000 clandestine laboratory incidents
in the United States related to the
manufacture of methamphetamine.54
Coinciding with the upward trend in
methamphetamine laboratory seizures is
an alarming upward trend in
methamphetamine abusers. According
to the 2009 National Survey on Drug
Use and Health, between 2008 and 2009
there was a 60 percent increase in the
number of past month users of
methamphetamine.5® This comes after a

51 Nancy Nicosia et al., “The Economic Cost of
Methamphetamine Use in the United States, 2005,”
RAND Corporation, 2009.

52John Brannon, “Meth-related Burns a Growing
Part of Uncompensated Care at Vanderbilt,”
Messenger, August 12, 2010, http://
www.nwintoday.com/news.php?viewstory=44736.

531d.

54 The El Paso Intelligence Center (EPIC) has not
validated this data as of the date of this Notice of
Proposed Rulemaking, however, all indications are
that there were approximately 12,000 such
clandestine laboratory incidents in 2010.

55 Substance Abuse and Mental Health Services
Administration (SAMHSA), “Results from the 2009
National Survey on Drug Use and Health: Volume
I, Summary of National Findings,” Office of
Applied Studies, 2010 (NSDUH Series H-38A, HHS

significant reduction of past month
users between 2006 and 2008, a period
when the U.S. was experiencing
decreases in the number of
methamphetamine laboratory seizures.
The Combat Methamphetamine
Epidemic Act of 2005 (CMEA) was
enacted on March 9, 2006. 21 U.S.C.
971. It requires retailers of non-
prescription products containing
pseudoephedrine, ephedrine and
phenylpropanolamine to place these
products behind the counter or in a
locked cabinet. Consumers must show
identification and sign a logbook for
each purchase. An interim final rule
was published to implement section 716
of the Act and require additional
reporting for import, export, and
international transactions involving all
List I and List I chemicals.?6 On
October 14, 2008, Congress enacted the
Methamphetamine Production
Prevention Act of 2008, which amended
the CSA to require the sellers of
methamphetamine precursor chemicals
to record information about sales and
purchasers in electronic logbooks or
bound paper books. 21 U.S.C.
830(e)(1)(A)(iv)—(vi). Further, on
October 12, 2010, the Combat
Methamphetamine Enhancement Act of
2010 (MEA) was enacted, establishing
new requirements for mail-order
distributors of scheduled listed
chemical products (Pub. L. 111-268).

Internet Diversion

On October 15, 2008, Congress
amended the CSA with enactment of the
Ryan Haight Online Pharmacy
Consumer Protection Act of 2008. DEA
amended its regulations accordingly by
interim final rule to prevent the illegal
distribution and dispensing of
controlled substances by means of the
Internet.5”

Disposal of Controlled Substances

Lastly, on October 12, 2010, Congress
amended the CSA with the enactment of
the Secure and Responsible Drug
Disposal Act of 2010 (Pub. L. 111-273).
Pursuant to this amendment, DEA must
promulgate new regulations that allow
ultimate users and long-term care
facilities to dispose of controlled
substances through a variety of methods
of collection and disposal. DEA is in the
process of drafting these regulations.

Publication No. SMA 10-4856), http://
www.oas.samhsa.gov/nsduh/2k9NSDUH/
2k9Results.pdf.

56 72 FR 17401, April 9, 2007. Implementation
was delayed an additional 30 days until June 8,
2007, to allow industry more time to fully comply
with the new provisions. 72 FR 28601, May 22,
2007.

5774 FR 15596, April 6, 2009.
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Increased Need for Diversion Control

Coincident with the above statutory
changes, the increased misuse of
controlled substances and listed
chemicals highlights the urgency of and
need for diversion control. The National
Survey on Drug Use and Health
(NSDUH) (formerly the National
Household Survey on Drug Abuse) is an
annual survey of the civilian, non-
institutionalized, population of the
United States aged 12 or older. The
survey is conducted by the Department
of Health and Human Services Office of
Applied Studies, Substance Abuse and
Mental Health Services Administration.
Findings from the 2009 NSDUH 58
estimate that 7.0 million persons used
prescription-type psychotherapeutic
drugs—pain relievers, anti-anxiety
medications, stimulants, and
sedatives—non-medically in the
previous month. This represents 2.8
percent of the population aged 12 or
older. These estimates were 13 percent
higher than those from the 2008 Survey.
From 2002 to 2009, there was an
increase in the rate of current non-
medical use of prescription-type drugs
(from 5.5 to 6.3 percent) among young
adults aged 18 to 25, driven primarily
by an increase in pain reliever misuse.
In 2009, an estimated 3.1 million
persons aged 12 or older used an illicit
drug for the first time within the past
twelve months. Of those, an estimated
28.7 percent initiated with
psychotherapeutics, including 17.1
percent with pain relievers, 8.6 percent
with tranquilizers, 2.0 percent with
stimulants, and 1.0 percent with
sedatives.

Abuse of prescription controlled
substances among teenagers is second
only to abuse of illegal marijuana. The
2010 “Monitoring the Future” survey of
teenagers found that 8 percent of high
school seniors reported non-medical use
of Vicodin, and 5.1 percent reported
non-medical use of OxyContin, both
scheduled controlled substances
(painkillers).?9 This reported abuse is
consistent with reports by high-school
students of increased non-medical use
of painkillers in the past five years.60 As

58 SAMHSA, “Results from the 2009 National
Survey on Drug Use and Health: Volume I,
Summary of National Findings,” Office of Applied
Studies, 2010 (NSDUH Series H-38A, HHS
Publication No. SMA 10-4856), http://
www.oas.samhsa.gov/nsduh/2k9NSDUH/
2k9Results.pdf.

59Lloyd D. Johnson, PhD, et al, “Monitoring the
Future National Results on Adolescent Drug Use:
Overview of Key Findings, 2010,” Institute for
Social Research, The University of Michigan, 2011.

60L]loyd D. Johnston, PhD, et al, “Monitoring the
Future National Results on Adolescent Drug Use:
Overview of Key Findings, 2009,”” National Institute

reported by The Partnership at
Drugfree.org (formerly the Partnership
for a Drug-Free America) from its 2009
survey, more than 50 percent of
teenagers (grades 9—12) believe that
prescription drugs are easier to obtain
than illegal drugs. There is a concern
that young people may perceive
prescription and/or over-the-counter
drugs as ‘““safer” than illegal drugs
because of their intended, legitimate
medical use.®1

The consequences of prescription
drug abuse are seen in the data collected
by the Substance Abuse and Mental
Health Services Administration
(SAMHSA) on emergency room visits.
According to their latest data, “Drug
Abuse Warning Network (DAWN), 2009:
National Estimates of Drug-Related
Emergency Department Visits,”
SAMHSA estimates that of the 4.6
million emergency department visits in
2009 associated with drug use, about 1.2
million visits involved the non-medical
use of pharmaceuticals.52 Emergency
department visits involving non-
medical use of pharmaceuticals (misuse
or abuse) almost doubled between 2004
and 2009 from 627,291 in 2004 to
1,244,679 visits in 2009 (98.4 percent
increase).63 About half of the 2009
emergency department visits related to
abuse or misuse of pharmaceuticals
involved painkillers and more than one-
third involved drugs to treat insomnia
and anxiety.64

According to the Centers for Disease
Control, overdose deaths caused by
prescription drugs is the second leading
cause of accidental death in the United
States among young people.6® The
Florida Medical Examiner’s
Commission reported that between 2005
and 2009 the number of deaths in
Florida associated with oxycodone rose
248.5 percent.66

of Drug Abuse, 2010 (NIH Publication No. 10—
7583).

61 Partnership for a Drug-Free America and
MetLife Foundation, 2009 Parents and Teens
Attitude Tracking Report,” March 2, 2010.

62 SAMHSA, Highlights of the 2009 Drug Abuse
Warning Network (DAWN) Findings on Drug-
Related Emergency Department Visits, Center for
Behavioral Health Statistics and Quality, The
DAWN Report, December 28, 2010.

63]d. at 4.

64]d. at 3.

651.S. Department of Health and Human
Services, Centers for Disease Control and
Prevention, National Center for Injury Prevention
and Control, Web-based Injury Statistics Query and
Reporting System (WISQARS), ““20 Leading Causes
of Death, United States, 2007, All Races, Both
Sexes.”

66 Florida Dep’t of Law Enforcement, Medical
Examiners Commission, “‘Drugs Identified in
Deceased Persons by Florida Medical Examiners
2005 Report,” at 15 (May 2006) and Florida Dep’t
of Law Enforcement, Medical Examiners
Commission, ‘“Drugs Identified in Deceased Persons

Operational Changes of the DCP Since
2006

As discussed above, the OIG reviewed
DEA’s efforts to control the diversion of
controlled pharmaceuticals and in 2006
recommended that DEA incorporate law
enforcement support and law
enforcement authority to assist the DCP
in performing criminal investigations
that inherently require law enforcement
authority, e.g., the authority to arrest,
execute search warrants, and conduct
surveillance and undercover activities.
As discussed above, DEA expanded the
use of Tactical Diversion Squads
comprised of many DEA specialized
resources such as Special Agents,
Diversion Investigators and state and
local law enforcement and regulatory
personnel to more effectively
investigate, disrupt, and dismantle those
individuals or organizations involved in
diversion schemes. Since the last fee
calculation, DEA added 161 Special
Agent positions to the DCP. The
majority of these positions were
allocated to the DCP Tactical Diversion
Squads. By 2009, there were 37
operational Tactical Diversion Squads
across the United States and DEA is
committed to increasing this number
within this fee cycle. These squads are
designed to address controlled
substance diversion in consonance with
the traditional Diversion Investigator
regulatory efforts.

DEA made other organizational
changes to incorporate in the DCP those
units responsible for diversion control
operations. To ensure the proper
utilization of DCFA resources, DEA
created a Diversion Value and Analysis
Unit in the Diversion Planning and
Resources Section to identify and
prevent duplication of effort, conduct
cost benefit analyses, and develop,
oversee, and review acquisitions.

In 2009, the DCP intensified its
regulatory activities to help the
registrant population better comply with
the CSA and to identify those registrants
who violated the CSA and
implementing regulations. The
modifications included increasing
investigation cycles as well as depth of
review. Scheduled investigations were
increased from every five years to every
three years for controlled substance
manufacturers, bulk manufacturers,
distributors, reverse distributors,
importers, exporters, bulk importers,
and Narcotic Treatment Programs;
scheduled investigations for chemical
manufacturers, bulk manufacturers,
distributors, importers, exporters, and
bulk importers were increased from two

by Florida Medical Examiners 2009 Report,” at 17
(June 2010).
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