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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1730

RIN 0572-AC16

Emergency Restoration Plan (ERP)

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending the requirements
established for Emergency Restoration
Plans (ERPs), currently mandated for all
borrowers, to include a plan to comply
with the eligibility requirements to
qualify for the Federal Emergency
Management Agency (FEMA) Public
Assistance Grant Program in the event
of a declared disaster. This amendment
will ensure that RUS borrowers have a
plan to maintain their eligibility to
receive financial assistance from FEMA
in the event they incur eligible costs for
disaster related system repair and
restoration.

DATES: September 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Donald Junta, USDA—Rural Utilities
Service, 1400 Independence Avenue,
SW., Stop 1569, Washington, DC 20250—
1569, telephone (202) 720-1900 or
e-mail to donald.junta@wdc.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The Agency has
determined that this final rule meets the
applicable standards in § 3 of the
Executive Order.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the Rural
Utilities Service is not required by 5
U.S.C. 551 et seq. or any other provision
of law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Information Collection and
Recordkeeping Requirements

The information collection burden
associated with this rulemaking is
approved under OMB control number
0572—0140. This rule contains no
additional information collection or
recordkeeping requirements under OMB
control number 0572—0140 that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35).

E-Government Act Compliance

The Rural Utilities Service is
committed to the E-Government Act,
which requires government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible.

National Environmental Policy Act
Certification

The Agency has determined that this
rule will not significantly affect the
quality of the human environment as
defined by the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statement or assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under number
10.850, Rural Electrification Loans and
Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325,
telephone number (202) 512-1800 and
at https://www.cfda.gov.

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may otherwise require consultation with
State and local officials, pursuant to
USDA’s regulation at 7 CFR part 3015.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Therefore, this rule is not
subject to the requirements of §§ 202
and 205 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 13132, Federalism

The policies contained in this final
rule do not have any substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, nor does
this final rule impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with States is not required.

Background

The Agency published a final rule on
October 12, 2004, at 69 FR 60541
requiring all borrowers to maintain an
Emergency Response Plan (ERP) that
details how the borrower will restore its
system in the event of a system-wide
outage resulting from a major natural or
manmade disaster or other causes. This
ERP requirement was not entirely new
to the borrowers, as RUS had
recommended similar “plans” in the
past. However, the need for an ERP
requirement at that time was catalyzed
by increased sensitivities relating to
homeland security.

The purpose of the FEMA Public
Assistance Grant Program is to provide
assistance to State, Tribal, and local
governments, and certain types of
private non-profit organizations so that
communities can quickly respond to
and recover from major disasters or
emergencies declared by the President.

Recent FEMA audits conducted on
applications submitted by RUS
borrowers have shown that borrowers
have not always followed the policies
and procedures set forth by FEMA for
disaster related repairs and restoration.
FEMA recently created a draft document
titled “FEMA Disaster Assistance Fact
Sheet 9580.6 (Electric Utility Repair
(Public and Private Nonprofit)). This
document contains sections on
contracting, category of work, conductor
replacement, hazard mitigation, and
repair of collateral damage that outline
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FEMA requirements in these areas. It is
financially advantageous for borrowers
to qualify and receive disaster assistance
funds for eligible work from FEMA in
the event of a declared disaster or
emergency. When RUS borrowers do not
meet FEMA Public Assistance Grant
eligibility requirements, they will be
ineligible to receive disaster assistance
funds.

Accordingly, the Agency published a
proposed rule on January 26, 2010, at 75
FR 4006 proposing to amend the ERP
regulatory requirements to add that the
ERP reflect compliance with all
requirements imposed by FEMA for
reimbursement of the cost of repairs and
restoration of the borrower’s electric
system incurred as the result of a
declared disaster.

Discussion of Comments and Changes

RUS received one submission
electronically on this proposed rule by
the March 29, 2010, comment deadline.
The submission was received from the
National Rural Electric Cooperative
Association (NRECA). The submission
is summarized below with the Agency’s
responses as follows:

Issue 1: Commentor proposed
modifying the rule as proposed to add
a cost/benefit consideration.

Response: The Agency accepts the
observation that there are costs to
compliance. Money and time spent,
delay in service restoration, and the
possibility of consumer dissatisfaction
in an extended outage are relevant in
power restoration decisions and
sometimes any additional costs of
complying with FEMA'’s eligibility rules
may outweigh the benefits of federal
financial assistance for reimbursement
and support a decision by a borrower to
elect to pursue an alternative to
competitively bidding a restoration job
as generally required by FEMA. The
final rule as published permits the
borrower to make such a determination.
The rule only requires the borrower
develop a plan to comply with the
FEMA requirements and be eligible to
apply for FEMA assistance.

Issue 2: Commentor proposed a
clarifying change that identifies the
borrower, rather than the ERP, as the
subject that “must comply with” FEMA
reimbursement rules.

Response: Agency concurs. This
clarification is intended to avoid an
interpretation that would require the
ERP to contain a mini manual of how
to comply with the FEMA rules.

List of Subjects in 7 CFR 1730

Electric power; Loan program—
energy; Reporting and recordkeeping
requirements; Rural areas.

For reasons discussed in the
preamble, the Agency amends 7 CFR,
Chapter XVII, part 1730 as follows:

PART 1730—ELECTRIC SYSTEM
OPERATIONS AND MAINTENANCE

m 1. The authority citation for part 1730
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

m 2. Amend § 1730.28 as follows:

m a. Remove the word “and” from the
end of paragraph (e)(4);

m b. Redesignating paragraph (e)(5) as
(e)(6); and

m c. Add paragraph (e)(5) to read as
follows:

§1730.28 Emergency Restoration Plan

(ERP).

* * * * *
(e] * * %

* * * * *

(5) A section describing a plan to
comply with the eligibility requirements
to qualify for the FEMA Public
Assistance Grant Program; and
* * * * *

Dated: July 22, 2011.
Jonathan Adelstein,
Administrator, Rural Utilities Service.
[FR Doc. 2011-19661 Filed 8—3—11; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1095; Directorate
Identifier 2009—-NE-40-AD; Amendment 39—
16742; AD 2011-14-07]

RIN 2120-AA64
Airworthiness Directives; Pratt &

Whitney (PW) Models PW4074 and
PW4077 Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
removing the 15th stage HPC disk
within 12,000 cycles since new (CSN)
or, for any disks that exceed 12,000 CSN
after the effective date of this AD using
a drawdown plan that includes a
borescope inspection (BSI) or eddy
current inspection (ECI) of the rim for
cracks. This AD was prompted by
multiple shop findings of cracked 15th
stage HPC disks. We are issuing this AD

to prevent cracks from propagating into
the disk bolt holes, which could result
in a failure of the 15th stage HPC disk,
uncontained engine failure, and damage
to the airplane.

DATES: This AD is effective September 8,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 8, 2011.

ADDRESSES: For service information
identified in this AD, contact Pratt &
Whitney, 400 Main St., East Hartford,
CT 06108; telephone (860) 565—7700;
fax (860) 565—1605. You may review
copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call (781) 238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: lan
Dargin, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7178; fax: (781)
238-7199; e-mail: ian.dargin@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
November 2, 2010, (75 FR 67253). That
NPRM proposed to require removing the
15th stage HPC disk before 12,000 CSN,
or for any disks that exceed 12,000 CSN
after the effective date of this AD, using
a drawdown plan that includes a BSI or
ECI of the rim for cracks.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
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on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
44 engines installed on airplanes of U.S.
registry. Prorated parts life will cost
about $66,000 per 15th stage HPC disk.
Based on these figures, we estimate the
total cost of the AD to U.S. operators to
be $2,904,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-14-07 Pratt & Whitney: Amendment
39-16742; Docket No. FAA—2010-1095;
Directorate Identifier 2009-NE—40-AD.

Effective Date
(a) This AD is effective September 8, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Pratt & Whitney
(PW) PW4074 and PW4077 turbofan engines
with 15th stage high-pressure compressor

(HPC) disks, part number (P/N) 55H615,
installed.

Unsafe Condition

(d) This AD results from multiple shop
findings of cracked 15th stage HPC disks. We
are issuing this AD to prevent cracks from
propagating into the bolt holes of the 15th
stage HPC disk, which could result in a
failure of the 15th stage HPC disk,
uncontained engine failure, and damage to
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) For 15th stage HPC disks that have 9,865
or fewer cycles since new (CSN) on the
effective date of this AD, remove the disk
from service before accumulating 12,000
CSN.

(g) For 15th stage HPC disks that have
accumulated more than 9,865 CSN on the
effective date of this AD, do the following:

(1) Remove the disk from service at the
next piece-part exposure above 12,000 CSN,
not to exceed 2,135 cycles-in-service (CIS)
after the effective date of this AD.

(2) For 15th stage HPC disks that are
installed in the engine and exceed 12,000
CSN on the effective date of this AD, perform
a borescope inspection (BSI) or eddy current
inspection (ECI) of the disk rim according to
the following schedule:

(i) Within 2,400 cycles-since-last
fluorescent penetrant inspection or ECI, or

(ii) Within 1,200 cycles-since-last BSI, or

(iii) Within 55 CIS after the effective date
of this AD, whichever occurs later.

(3) If the BSI from paragraph (g)(2) of this
AD indicates the presence of a crack in the
disk rim, but you can’t visually confirm a
crack, perform an ECI within 5 CIS after the
BSL

(4) If you confirm a crack in the disk rim
using any inspection method, remove the
disk from service before further flight.

(h) Use paragraph 1.A. or 1.B. of the
Accomplishment Instructions “For Engines
Installed on the Aircraft” or 1.A. or 1.B. of
the Accomplishment Instructions “For
Engines Removed from the Aircraft,” of PW
Service Bulletin PW4G-112-72-309,
Revision 1, dated July 1, 2010 to perform the
inspections.

Alternative Methods of Compliance

(i) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(j) For more information about this AD,
contact Ian Dargin, Aerospace Engineer,
Engine Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7178; fax: (781)
238-7199; e-mail: ian.dargin@faa.gov.

Material Incorporated by Reference

(k) You must use Pratt & Whitney Service
Bulletin PW4G-112-72-309, Revision 1,
dated July 1, 2010, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information contained in this AD
under 5 U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Pratt & Whitney, 400 Main
St., East Hartford, CT 06108; telephone (860)
565—7700; fax (860) 565—1605.

(3) You may review copies of the service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
(781) 238-7125.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Burlington, Massachusetts, on
June 24, 2011.
Peter A. White,

Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2011-19476 Filed 8—-3-11; 8:45 am]
BILLING CODE 4910-13-P


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:ian.dargin@faa.gov

47058

Federal Register/Vol. 76, No. 150/ Thursday, August 4, 2011/Rules and Regulations

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 65
[Docket No. FAA-2010-1060]

Policy Clarifying Definition of “Actively
Engaged” for Purposes of Inspector
Authorization

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of policy; disposition of
comments.

SUMMARY: This action clarifies the term
“actively engaged” for the purposes of
application for and renewal of an
inspection authorization. It also
responds to the comments submitted to
the proposed policy and revises
portions of that proposal. This action
amends the Flight Standards
Management System FAA Order 8900.1.

DATES: This policy becomes effective
September 6, 2011.

FOR FURTHER INFORMATION CONTACT: Ed
Hall, Aircraft Maintenance General
Aviation Branch, AFS-350, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (804)
222-7494 ext. 240; e-mail:
ed.hall@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 65.91(c) of Title 14 of the
Code of Federal Regulations sets forth
the eligibility requirements for obtaining
an inspection authorization (IA). Among
other requirements, an applicant must
“have been actively engaged, for at least
the two-year period before the date he
applies, in maintaining aircraft
certificated and maintained in
accordance with [FAA regulations].”
Section 65.93(a) sets forth the eligibility
requirements for renewing an IA and
incorporates the requirements for
obtaining one under § 65.91(c)(1)—(4).
Accordingly, an individual must be
actively engaged, for at least the prior
two-year period, in maintaining aircraft
to be eligible to either obtain or renew
an IA.

The FAA provides guidance
concerning the issuance of IAs in the
Flight Standards Information
Management System (FSIMS), FAA
Order 8900.1, Volume 5, Chapter 5,
Sections 7 and 8. These sections assist
aviation safety inspectors (ASIs) in
evaluating an initial application for an
IA or an application for renewing an IA
as well as allow a prospective applicant
to determine his or her eligibility. IAs

are issued for two years and expire on
March 31 of odd-numbered years.
March 31, 2013, is the next expiration
date.

The definition of the term “actively
engaged”” has caused confusion among
ASIs and aircraft maintenance
personnel. The term is not defined in 14
CFR, and its definition in agency
guidance materials has varied over time.
In November 2010, the FAA published
a notice of proposed policy clarifying
the definition of “actively engaged” for
the purposes of an IA.* The notice
recognized the FAA’s prior inconsistent
application of the term and the public’s
misunderstanding of the regulatory
requirements contained under
§65.91(c)(2). The notice proposed to
amend FAA Order 8900.1 Volume 5
Chapter 5 to provide a clearer definition
of “actively engaged” within FAA
policy. The FAA reaffirmed
longstanding policy that an applicant
who is employed full-time in
inspecting, overhauling, repairing,
preserving, or replacing parts on aircraft
consistently are considered actively
engaged. For an applicant participating
in (regardless of employment status)
maintenance activities part time or
occasionally, it proposed an ASI would
use documentation or other evidence
provided by the applicant detailing the
maintenance activity to determine
whether the type of maintenance
activity performed, considering any
special expertise required, and the
quantity of maintenance activity
demonstrated the applicant was actively
engaged. The notice also proposed a
limited carve-out, or relief, for ASIs
holding an IA that are restricted in the
type of maintenance they can perform
due to ethical considerations.

The comment period closed on
January 17, 2011, following an
extension of the comment period.2 The
FAA considered late-filed comments
through February 4, 2011. As of that
date, more than 954 comments had been

filed.

Discussion of the Comments and Final
Policy

The majority of individual
commenters believed the FAA was
engaging in rulemaking rather than
clarifying an existing rule, and these
commenters generally were opposed to
the proposed clarification. Many of
these commenters expressed the belief
the IA was a certificate or license, rather
than an FAA authorization. They
contended the loss of their IA would
result in a loss of knowledge that could

175 FR 68249 (Nov. 5, 2010).
2 See 75 FR 75649 (Dec. 6, 2010).

affect their existing or future
employment as well as lost knowledge
to the industry in general. Some
commenters contended a shrinking
population of IAs would result in
increased maintenance and inspection
costs. Incidentally, many of these
commenters acknowledged they did not
perform or supervise any maintenance
activities and previously renewed their
IA by attending training or through oral
testing under § 65.93(a)(4)—-(5).
Similarly, several commenters
expressed the belief that accomplishing
any of the activities in § 65.93(a)(1)
through (5) were sufficient for IA
renewal.3

The FAA believes these comments
result from a common
misunderstanding of the IA renewal
requirements under § 65.93. Section
65.93 sets forth five activities, at least
one of which must be completed in the
first year and at least one of which must
be completed in the second year, to be
eligible for renewal of an IA. However,
§65.93(a) also states “an applicant must
present evidence * * * that the
applicant still meets the requirements of
§65.91(c)(1) through (4).” Accordingly,
IA applicants must hold a current
mechanic’s certificate with both
airframe and powerplant ratings that has
been in effect for at least 3 years and
must have been actively engaged in
maintaining aircraft for 2 years prior to
the application. Additionally, IA
applicants must identify a fixed base of
operation at which he or she may be
located in person or by phone during
normal working hours. This may be a
residence or place of employment. An
IA applicant also must have available
the equipment, facilities, and inspection
data necessary to properly inspect
airframes, powerplants, propellers, or
related parts or appliances. Technical
data includes type certificate data
information, airworthiness directives,
federal regulations, and availability of
manufacturers’ service or maintenance
information specific to the inspections
being performed. Equipment required to
properly inspect aircraft, powerplants,
propellers, or appliances includes but
may not be limited to basic hand tools,

3 Those activities are: (1) Performed at least one
annual inspection for each 90 days that the
applicant held the current authority; (2) performed
at least two major repairs or major alterations for
each 90 days that the applicant held the current
authority; (3) performed or supervised and
approved at least one progressive inspection in
accordance with standards prescribed by the
Administrator; (4) attended and successfully
completed a refresher course, acceptable to the
Administrator, of not less than 8 hours of
instruction; and (5) passed an oral test by an FAA
inspector to determine that the applicant’s
knowledge of applicable regulations and standards
is current. § 65.93(a).
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compression testers, magneto timing
lights or disk, and devices applicable to
determining control surface travels,
cable tensions, or blade angles as
applicable during the performance of an
inspection. Facilities should be
available to provide proper
environmental protection of the aircraft,
powerplant, propeller, or appliance
being inspected. Consideration should
be given to any adverse effects by wind,
rain, temperature, or other inhibiting
elements on the product being
inspected.

The FAA disagrees with commenters’
contention that the IA is a certificate or
rating. The FAA consistently has held
the IA is an authorization. The FAA also
rejects the contention that employment
would be affected because employers
reasonably expect the FAA to ensure
regulatory compliance and expect a
person holding an IA has met all FAA
requirements to hold that authorization.

Many commenters were concerned
ASIs would evaluate individuals
engaging in maintenance activities part
time or occasionally in a subjective or
inconsistent manner. These commenters
request further clarification of part-time
or occasional engagement to promote
consistency and standardization. A
commenter suggests any clarification
specifically address individuals engaged
in personal aircraft maintenance, retired
mechanics providing occasional or relief
maintenance, individuals providing
maintenance in rural areas, and
individuals offering specialized
expertise in electrical, composites, and
rare or vintage aircraft.

The FAA recognizes and values
individuals with experience in wood
structures, steel tubing, fabric coverings,
radial engines, ground adjustable
propellers, aging aircraft, and the fatigue
inspection issues associated with these
aircraft. The FAA also values the
experience of individuals who are
available on a part-time or occasional
basis to inspect vintage or rare aircraft
or aircraft that may be located in rural
areas of the country not serviced by an
abundance of IAs. The FAA does not
intend to eliminate eligibility or renewal
opportunities of these individuals.
Accordingly, the FAA has adopted a
broad definition of “actively engaged”’
to include not only part-time
employment but also occasional
activity, which does not require
employment and can occur on an
infrequent basis. The FAA believes it
problematic to list every situation that
could be considered actively engaged,
and that approach may exclude
situations that an ASI would determine
meets the regulatory requirements.
Additionally, as indicated in the

proposed policy, the FAA values the
substantive nature of experience rather
than a strict quantity formula.

The FAA has concluded that
requiring ASIs to evaluate evidence or
documentation provided by the
applicant will facilitate a consistent
review because the ASI will have more
than the applicant’s self-certification to
make the determination. This
documentation, when required, could
include records showing performance or
supervision of aircraft maintenance,
return to service documents, and copies
of maintenance record entries. The FAA
expects documentation will establish an
applicant’s continued contributions to
the aviation industry and ability to
demonstrate compliance with
65.91(c)(1)—(4).

Many commenters, including several
associations, requested the definition of
actively engaged include supervision,
either technical or in an executive
capacity, of maintenance or alteration of
aircraft because supervision meets the
recency of experience requirements for
an airframe and powerplant (A & P)
certificate. Some commenters also
requested actively engaged includes
full-time instruction under part 147 and
employment directly related to
airworthiness (such as, technical
representative, maintenance sales,
maintenance coordinator, and
maintenance auditor).

The FAA agrees that supervision of
maintenance activities provides the
same sort of experience the actively
engaged requirement was intended to
require. For that reason, the FAA will
include technical supervision and
supervision in an executive capacity on
either a full-time, part-time, or
occasional basis in the definition of
actively engaged. The FAA previously
determined involvement solely in an
academic environment is not actively
engaged. However, a technical
instructor or part 147 school instructor
may maintain aircraft or supervise the
maintenance of aircraft in addition to
instruction, in which case the instructor
could be considered actively engaged.
Individuals employed as a
manufacturer’s technical representative,
maintenance coordinator, or
maintenance auditor also could be
considered actively engaged depending
on the activity demonstrated. Without a
better understanding of duties involved,
it is unclear whether an individual
involved in maintenance sales could
demonstrate inspecting, overhauling,
repairing, preserving, or replacing parts
on an aircraft, or supervising those
activities.

Several commenters contended the
carve-out for ASIs renewing an IA was

inconsistent with the definition of
actively engaged. One commenter
contended an ASI should be required to
meet the hands-on experience required
of other applicants.

As stated in the proposed policy, FAA
Order 8900.1 restricts the types of
maintenance that ASIs can perform
because of ethical concerns, and the
FAA does not intend for ASIs to be
prejudiced because of their employment
restrictions. The FAA does not intend to
change its policy regarding an ASI
holding an IA by virtue of the ASI 1825
job description and resulting ASI
responsibilities. An ASI retains the
ability to maintain a personally-owned
aircraft or aircraft owned by another ASI
in meeting the actively engaged
definition. Additionally, an ASI’s job
description requires continuous
determinations of conformity to aircraft,
engine, and propeller type certificates;
adherence to manufacturers’
maintenance requirements or inspection
requirements; compliance with
Airworthiness Directives; and the actual
issue of recurrent and original
airworthiness certificates. Further, an
ASI accomplishes or oversees export
certificate issuance requirements,
oversees maintenance record entries for
stated special airworthiness certificate
issuance, oversees determinations of
major repair/alteration requirements on
FAA form 337, and oversees the
determination of appropriate
maintenance record entries. These job
functions parallel the supervision in a
technical or executive capacity and
therefore these activities could be
considered when determining whether
the ASI has been actively engaged. After
considering the comments, the FAA
does not adopt an ASI carve-out because
it anticipates ASIs would be able to
demonstrate they are actively engaged
under the policy as would any applicant
supervising maintenance in a technical
or executive capacity.

Several commenters, including
associations, expressed concern that
FAA Order 8900.1 lacked a specific
appeal process for applicants denied the
initial or renewal IA because of an ASI’s
determination that the applicant was
not actively engaged.

Because the issuance or renewal of an
IA is not a certificate action, the FAA
does not have a formal appeal process.
However, an action on an IA application
could be addressed through the
Aviation Safety Consistency and
Standardization Initiative (CSI), which
requires review of a questioned or
disputed action at every level of the
AVS management chain.

One commenter contended there
should be no actively engaged
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requirement for an initial or renewal IA.
Another commenter suggested the
period of active engagement should be
extended from two to four years.

These comments are beyond the scope
of the policy clarification because they
would require rulemaking.
Nevertheless, the FAA views the
actively engaged requirement as
providing maintenance experience
relevant to conducting inspections.
Similarly, the two-year period provides
the recency of experience in
maintenance performance or
supervision necessary to conduct
inspections.

The FAA has determined to make this
policy effective for the next renewal
cycle in March 2013 to allow IAs and
ASIs adequate time to participate in the
required activity. The FAA will update
FAA Order 8900.1 accordingly.

Amendment

In consideration of the foregoing, the
Federal Aviation Administration will
revise FAA Order 8900.1, Volume 5,
Chapter 5 as follows:

1. Amend Section 7, Paragraph 5—
1279 by adding a Note after
subparagraph A to read: 5-1279
ELIGIBILITY. The ASI must establish
the applicant’s eligibility before
allowing the applicant to test. None of
the requirements of Title 14 of the Code
of Federal Regulations (14 CFR) part 65,
§65.91 can be waived by the ASI.

A. The applicant must hold a current
mechanic’s certificate, with both
airframe and powerplant ratings, that
has been in effect for at least 3 years.
The applicant must have been actively
engaged in maintaining certificated
aircraft for at least the 2-year period
before applying.

Note: Actively engaged means an active
role in exercising the privileges of an
airframe and powerplant mechanic certificate
in the maintenance of civil aircraft.
Applicants who inspect, overhaul, repair,
preserve, or replace parts on aircraft, or who
supervise (i.e., direct and inspect) those
activities, are actively engaged. The ASI may
use evidence or documentation provided by
the applicant showing inspection,
overhauling, repairing, preserving, or
replacing parts on aircraft or supervision of
those activities. This evidence or
documentation when required could include
employment records showing performance or
supervision of aircraft maintenance, return to
service documents and or copies of
maintenance record entries.

Technical instructors or individuals
instructing in a FAA part 147 approved AMT
school, who also engage in the maintenance
of aircraft certificated and maintained in
accordance with 14 CFR, can be considered
actively engaged. Individuals instructing in a
FAA part 147 AMT school, who also engage
in the maintenance of aircraft-related

instruction equipment maintained in
accordance with 14 CFR standards, can be
considered actively engaged.

B. There must be a fixed base of
operation at which the applicant can be
located in person or by telephone. This
base need not be the place where the
applicant will exercise the inspection
authority.

C. The applicant must have available
the equipment, facilities, and inspection
data necessary to conduct proper
inspection of airframes, powerplants,
propellers, or any related part or
appliance. This data must be current.

D. The applicant must pass the IA
knowledge test, testing the ability to
inspect according to safety standards for
approval for return to service of an
aircraft, related part, or appliance after
major repairs or major alterations, and
annual or progressive inspections
performed under part 43. There is no
practical test required for an IA.

Note: The ASI should see paragraph 5—
1285 for instructions on determining an
applicant’s eligibility.

2. Amend Section 8, Paragraph 5—
1309 by adding a Note after
subparagraph (A)(1) to read:

5-1309 RENEWAL OF INSPECTION
AUTHORIZATION.

A. Application Requirements.
Application for renewal may be
required to comply with the following:

(1) Show evidence the applicant still
meets the requirements of § 65.91(c)(1)
through (4).

Note: Refer to Paragraph 5-1279(A)—(C) of
this document for information on meeting
§65.91(c)(1) through (4) requirements.
Refresher training attendance alone does not
satisfy those requirements.

(2) Complete Federal Aviation
Administration (FAA) Form 8610-1,
Mechanic’s Application for Inspection
Authorization, in duplicate.

(3) Show evidence the applicant
meets the requirements of § 65.93(a) for
both the first and second year in the
form of an activity sheet or log, training
certificates, and/or oral test results, as
applicable.

Issued in Washington, DC, on July 28,
2011.

John S. Duncan,

Acting Director, Flight Standards Service.
[FR Doc. 201119741 Filed 8-3-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0012; Airspace
Docket No. 10-AS0O-44]

Amendment of Class D and Class E
Airspace; Columbus Lawson AAF, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class D
and Class E airspace at Lawson Army
Airfield (AAF), Columbus, GA, by
removing the reference to the Columbus
Metropolitan Airport Class C airspace
area from the description. Controlled
airspace at Columbus Metropolitan
Airport is being downgraded due to
decreased air traffic volume. This action
is necessary for the safety and
management of air traffic within the
National Airspace System. This action
also updates the geographic coordinates
of Columbus Lawson AAF.

DATES: Effective 0901 UTC, October 20,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

History

On May 24, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to modify
Class D and E airspace at Lawson Army
Airfield (AAF), Columbus, GA by
removing the reference to the Columbus
Metropolitan Airport Class C airspace
area from the description, and
modifying the geographic coordinates of
Lawson AAF (76 FR 30045) Docket No.
FAA-2011-0012. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class D
and E airspace designations are
published in paragraph 5000 and 6002,
respectively, of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
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designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends the Class D airspace and Class
E airspace designated as surface area at
Columbus Lawson AAF, Columbus, GA
by removing the reference to the
Columbus Metropolitan Airport Class C
airspace from the description. The
volume of air traffic has decreased at
Columbus Metropolitan Airport,
therefore, Class C airspace has been
removed. The geographic coordinates
for the Lawson AAF are being adjusted
to coincide with the FAAs aeronautical
database. This action is necessary for
the safety and management of IFR
operations at the airports.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends controlled airspace at Columbus
Lawson AAF, Columbus, GA.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASO GAD Columbus Lawson AAF, GA
[Amended]

Columbus Lawson AAF, GA

(Lat. 32°19'55” N., long 84°59'14” W.)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 5.2-mile radius of Lawson Army
Airfield. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

ASO GA E2 Columbus Lawson AAF, GA
[Amended]

Columbus Lawson AAF, GA

(Lat. 32°19’55” N., long. 84°59'14” W.)

Within a 5.2-mile radius of Lawson Army
Airfield. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in College Park, Georgia, on July 19,
2011.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-19170 Filed 8-3-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2011-0005; Airspace
Docket No. 10-AS0-42]

Amendment of Class E Airspace;
Lakeland, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Lakeland, FL. The Plant City
Non-Directional Beacon (NDB) has been
decommissioned and new Standard
Instrument Approach Procedures have
been developed for Lakeland Linder
Regional Airport. This action also
updates the geographic coordinates of
the airport, as well as Plant City
Municipal Airport and Winter Haven’s
Gilbert Airport. This action enhances
the safety and airspace management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Effective 0901 UTC, October 20,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

History

On May 24, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to amend
Class E airspace at Lakeland Linder
Regional Airport, Lakeland, FL (75 FR
30047) Docket No. FAA-2011-0005.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Subsequent to
publication, the FAA found that the
geographic coordinates of Lake Linder
Regional Airport, Plant City Municipal
Airport, and Winter Haven’s Gilbert
Airport needed to be adjusted. This
action makes these updates. Except for
editorial changes, and the changes noted
above, this rule is the same as published
in the NPRM.

Class E airspace designations are
published in Paragraph 6005 of FAA
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Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E surface airspace to
support new standard instrument
approach procedures developed at
Lakeland Linder Regional Airport,
Lakeland, FL. Airspace reconfiguration
is necessary due to the
decommissioning of the Plant City NDB
and cancellation of the NDB approach,
and for continued safety and
management of IFR operations at the
airport. This action also updates the
geographic coordinates of Lake Linder
Regional, Plant City Municipal, and
Winter Haven'’s Gilbert Airports to
coincide with the FAA’s aeronautical
database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends Class E airspace at Lakeland,
FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO FLE5 Lakeland, FL [Amended]

Lakeland Linder Regional Airport, FL

(Lat. 27°59°20” N., long. 82°01°07” W.)
Bartow Municipal Airport

(Lat. 27°56'36” N., long. 81°47°00” W.)
Plant City Municipal Airport

(Lat. 28°00°01” N., long. 82°09'48” W.
Winter Haven’s Gilbert Airport

(Lat. 28°03’47” N., long. 81°45'12” W.)
Lakeland VORTAC

(Lat. 27°59°10” N., long. 82°00°50” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Lakeland Linder Regional Airport, and
within a 6.7-mile radius of Bartow Municipal
Airport, and within a 6.6-mile radius of Plant
City Municipal Airport, and within 3.5 miles
each side of the 266° bearing from the Plant
City Airport extending from the 6.6-mile
radius to 7.5 miles west of the airport, and
within a 6.5-mile radius of Winter Haven'’s
Gilbert Airport, and within 2.5 miles each
side of the Lakeland VORTAC 071° radial,
extending from the 7-mile radius to Winter
Haven’s Gilbert Airport 6.5-mile radius.

Issued in College Park, Georgia, on July 19,
2011.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-19166 Filed 8—3-11; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2010-0157; FRL-9447-6]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Section 110(a)(2)
Infrastructure Requirements for the
1997 8-Hour Ozone and the 1997 and
2006 Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the State of West Virginia pursuant
to the Clean Air Act (CAA) sections
110(k)(2) and (3). These submittals
address the infrastructure elements
specified in the CAA section 110(a)(2),
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and fine
particulate matter (PM> s) national
ambient air quality standards (NAAQS)
and the 2006 PM, s NAAQS. This final
rule is limited to the following
infrastructure elements which were
subject to EPA’s completeness findings
pursuant to CAA section 110(k)(1) for
the 1997 8-hour ozone NAAQS dated
March 27, 2008 and the 1997 PM, s
NAAQS dated October 22, 2008:
110(a)(2)(A), (B), (C), (D)(ii), (E), (F), (G),
(H), (0, (K), (L), and (M), or portions
thereof.

DATES: Effective Date: This final rule is
effective on September 6, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0157. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
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57th Street SE, Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814—-2166, or by
e-mail at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background

On May 17, 2010 (75 FR 27510), EPA
published a notice of proposed
rulemaking (NPR) for the State of West
Virginia. The NPR proposed approval of
West Virginia’s submittals that provide
the basic program elements specified in
the CAA section 110(a)(2)(A), (B), (C),
(D)), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS. The formal
submittals by the State of West Virginia
on December 3, 2007, May 21, 2008, and
October 1, 2009 addressed the section
110(a)(2) requirements for the 1997 8-
hour ozone NAAQS; the submittals
dated April 3, 2008, May 21, 2008,
October 1, 2009, and March 18, 2010
addressed the section 110(a)(2)
requirements for the 1997 PM, s
NAAQS; and the submittals dated
October 1, 2009 and March 18, 2010
addressed the section 110(a)(2)
requirements for the 2006 PM, s
NAAQS.

II. Scope of Action on Infrastructure
Submissions

EPA is currently acting upon State
Implementation Plans (SIPs) that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for the
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.? Those commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess

1 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply. EPA did
receive specific adverse comments in this action
that are discussed in more detail in section IV.

emissions during periods of start-up,
shutdown, or malfunction (SSM) at
sources, that may be contrary to the
CAA and EPA’s policies addressing
such excess emissions; and (ii) existing
provisions related to ‘“‘director’s
variance” or “director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA. EPA notes that
there are two other substantive issues
for which EPA likewise stated in other
proposals that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’) and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” (67 FR 80186,
December 31, 2002), as amended by the
NSR Reform Rule (72 FR 32526, June 13,
2007) (NSR Reform). In light of the
comments, EPA now believes that its
statements in various proposed actions
on infrastructure SIPs with respect to
these four individual issues should be
explained in greater depth.

EPA intended the statements in the
other proposals concerning these four
issues merely to be informational and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that EPA’s approval of
the infrastructure SIP submission of a
given state should be interpreted as a
reapproval of certain types of provisions
that might exist buried in the larger
existing SIP for such state. Thus, for
example, EPA explicitly noted that we
believe that some states may have
existing SIP approved SSM provisions
that are contrary to the CAA and EPA
policy, but that “in this rulemaking,
EPA is not proposing to approve or
disapprove any existing State provisions
with regard to excess emissions during
SSM of operations at facilities.” EPA
further explained, for informational
purposes, that “EPA plans to address
such State regulations in the future.”
EPA made similar statements, for
similar reasons, with respect to the
director’s discretion, minor source NSR,
and NSR Reform issues. EPA’s objective
was to make clear that approval of an
infrastructure SIP for these ozone and
PM, s NAAQS should not be construed

as explicit or implicit reapproval of any
existing provisions that relate to these
four substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those proposals,
however, we want to explain more fully
EPA’s reasons for concluding that these
four potential substantive issues in
existing SIPs may be addressed
separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)”” and
that these SIPs are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
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submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP”’ submissions
required to address the visibility
protection requirements of CAA section
169A, new source review permitting
program submissions required to
address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.2 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.?

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).4 This

2For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

3For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” (70 FR 25162, May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

4See, e.g., Id., (70 FR 25162, at 63-65, May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because EPA bifurcated
the action on these latter “interstate
transport” provisions within section
110(a)(2) and worked with states to
address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.5 This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.6

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs

5EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.” Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what EPA characterized as the
“infrastructure” elements for SIPs,
which it further described as the “basic
SIP requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards.” 8 As further
identification of these basic structural
SIP requirements, “‘attachment A’ to the
guidance document included a short
description of the various elements of
section 110(a)(2) and additional
information about the types of issues
that EPA considered germane in the
context of such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended ‘‘to constitute an
interpretation of” the requirements and
was merely a “brief description of the

7 See, “‘Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM, 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”).

8]d., at page 2.
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required elements.” ® EPA also stated its
belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
states to meet these requirements with
assistance from EPA Regions.” 10 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM> s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the state’s SIP for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to
states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.11 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM, s NAAQS, e.g., the requirements of
section 110(a)(2)(D)(i) that EPA had
bifurcated from the other infrastructure
elements for those specific 1997 ozone
and PM2_5 NAAQS

Significantly, neither the 2007
Guidance nor the 2009 Guidance
explicitly referred to the SSM, director’s
discretion, minor source NSR, or NSR
Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section

91d., at attachment A, page 1.

10]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

11 See, “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,s) National Ambient Air
Quality Standards (NAAQS),” from William T,
Harnett, Director Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).

110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s other
proposals mentioned these issues not
because EPA considers them issues that
must be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and

mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow EPA to
take appropriate tailored action,
depending upon the nature and severity
of the alleged SIP deficiency. Section
110(k)(5) authorizes EPA to issue a ‘‘SIP
call” whenever EPA determines that a
state’s SIP is substantially inadequate to
attain or maintain the NAAQS, to
mitigate interstate transport, or
otherwise to comply with the CAA.12
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.13
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude EPA’s
subsequent reliance on provisions in
section 110(a)(2) as part of the basis for
action at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on the
infrastructure SIP, EPA believes that
section 110(a)(2)(A) may be among the
statutory bases that EPA cites in the
course of addressing the issue in a
subsequent action.14

EPA’s proposed approval of the
infrastructure SIP submissions from
West Virginia predated the actions on
the submissions of other states and thus
occurred before EPA decided to provide
the informational statements concerning
the SSM, director’s discretion, minor
source NSR, and NSR Reform issues as
specific substantive issues that EPA was
not addressing in this context. However,
EPA determined that these four issues

12EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” (74 FR 21639,
April 18, 2011).

13EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas-Emitting
Sources in State Implementation Plans; Final Rule,”
(75 FR 82536, Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that EPA
determined it had approved in error. See, e.g., (61
FR 38664, July 25, 1996) and (62 FR 34641, June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); (69 FR 67062,
November 16, 2004) (corrections to California SIP);
and (74 FR 57051, November 3, 2009) (corrections
to Arizona and Nevada SIPs).

14EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., (75 FR 42342-42344,
July 21, 2010) (proposed disapproval of director’s
discretion provisions); (76 FR 4540, Jan. 26, 2011)
(final disapproval of such provisions).
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should be addressed, as appropriate,
separately from the action on the
infrastructure SIPs for this state for the
same reasons. Given this determination,
EPA did not address these substantive
issues in the prior proposals.
Accordingly, EPA emphasizes that
today’s action should not be construed
as a reapproval of any potential
problematic provisions related to these
substantive issues that may be buried
within the existing SIP of this state. To
the extent that there is any such existing
problematic provision that EPA
determines should be addressed, EPA
plans to address such provisions in the
future. In the meantime, EPA
encourages any state that may have a
deficient provision related to these
issues to take steps to correct it as soon
as possible.

III. Summary of SIP Revision

The submittals referenced in the
Background section above address the
infrastructure elements specified in the
CAA section 110(a)(2). These submittals
refer to the implementation,
maintenance, and enforcement of the
1997 8-hour ozone, the 1997 PM: 5
NAAQS, and the 2006 PM» s NAAQS.
The rationale supporting EPA’s
proposed action is explained in the NPR
and the technical support document
(TSD) and will not be restated here. EPA
is also revising the portion of the TSD
relating to section 110(a)(2)(D)(ii) in
order to provide a more accurate and
detailed explanation of the rationale
supporting EPA’s approval. The TSD is
available online at http://
www.regulations.gov, Docket number
EPA-R03-OAR-2010-0157. Finally, on
June 16, 2010, EPA received comments
on its May 17, 2010 NPR. A summary
of the comments submitted and EPA’s
responses are provided in Section IV of
this document.

IV. Summary of Public Comments and
EPA Responses

Comment: The commenter objected
generally to EPA’s proposed approval of
the infrastructure SIP submissions on
the grounds that the existing West
Virginia SIP contains provisions
addressing excess emissions during
periods of SSM that do not meet the
requirements of the CAA. The
commenter argued that even though the
SIP revision that EPA proposed to
approve in this action did not contain
the provisions to which the commenter
objects, the presence of existing startup,
shutdown, and malfunction provisions
in West Virginia’s SIP that are contrary
to the CAA compromise the State’s
ability to ensure compliance with the
PM, s and ozone NAAQS. The

commenter specifically objected to
EPA’s proposed approval because of
existing provisions of the West Virginia
SIP that pertain to opacity limits
applicable to certain indirect heat
exchanger sources. According to the
commenter, these provisions allow
exceedences of the otherwise applicable
opacity standards during SSM events.

Response: EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.

EPA shares the commenter’s concerns
that certain existing SSM provisions
may be contrary to the CAA and existing
EPA guidance, and that such provisions
can have an adverse impact on air
quality control efforts in a given state.
EPA plans to address such provisions in
the future, as appropriate, and in the
meantime encourages any state having a
deficient SSM provision to take steps to
correct it as soon as possible. EPA is not
evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter also
objected to EPA’s proposed approval of
the infrastructure SIP submission
because of existing provisions of the
West Virginia SIP that pertain to opacity
standards applicable to hot mix asphalt
sources. According to the commenter,
these provisions enable the sources to
have higher opacity during SSM events
and that such provisions do not meet
EPA guidance with respect to such
higher limits in order to minimize
excess emissions. The commenter
argued that because the emissions limits
at issue are part of the existing SIP, the
state should be required to remove the
provisions unless they meet certain
criteria.

Response: As stated in the previous
response, EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.

EPA is not evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter asserted
that the existing West Virginia SIP
needs to be strengthened with respect to
specific “affirmative defense”
provisions applicable to indirect heat
exchanger sources during malfunctions.
The commenter stated that the
provisions in question conform to EPA
guidance “in some respects,” but argued
that the provisions do not meet all of the
recommendations of EPA guidance and
provided its views as to how the
provisions should be revised. The
commenter argued that such provisions
are necessary to ‘“‘ensure compliance
with the PM> s NAAQS.”

Response: EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision,
including a provision that includes an
“affirmative defense”” during
malfunctions that may not fully comply
with EPA’s policy for such defenses,
then EPA cannot approve the
infrastructure SIP submission of that
state. As discussed in more detail in
section IV of this final rulemaking, EPA
does not agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.
This would include reviewing any
affirmative defense provisions that
relate to excess emissions during SSM
events. EPA is not evaluating the merits
of the commenter’s claims with respect
to the particular provisions identified in
the comments in this action because
EPA considers these to be beyond the
scope of this action.

Comment: In addition to more general
concerns about the impacts of excess
emissions during SSM events, the
commenter specifically expressed
concern that such emissions could have
impacts contrary to the CAA “whether
in the State of West Virginia, or
elsewhere downwind.” Thus, the
commenter argued that such provisions
would be contrary to both section
“110(a)(2)(A) and (D).” EPA presumes
that the commenter’s reference to “D”
was intended to be a reference to the
interstate transport provisions of section
110(a)(2)(D)(i)[), given the context of
the statements about impacts of
emissions on attainment of the NAAQS
in other states.

Response: EPA disagrees with the
commenter’s assertion. First, as was
explained in the proposed action, EPA
is not addressing the requirement of
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section 110(a)(D)(i) in these actions.
Therefore, the comment is not germane
to this action. Second, the commenter
did not provide support for the
contention that excess emissions during
such events do have the impacts on
other states prohibited by section
110(a)(2)(D)(i). At this time, EPA does
not have information indicating that
such excess emissions could have such
impacts on any areas. Absent
information indicating such impacts,
EPA believes that there is no factual
basis for the commenter’s contention.

V. Final Action

EPA is approving the State of West
Virginia’s submittals that provide the
basic program elements specified in the
CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS to West
Virginia’s SIP.

EPA made completeness findings for
the 1997 8-hour ozone NAAQS on
March 27, 2008 (73 FR 16205) and on
October 22, 2008 (73 FR 62902) for the
1997 PM, s NAAQS. These findings
pertained only to whether the
submissions were complete, pursuant to
section 110(k)(1)(A), and did not
constitute EPA approval or disapproval
of such submissions. The March 27,
2008 (73 FR 16205) action made a
completeness finding that the West
Virginia submittals of December 3, 2007
and April 3, 2008 addressed some but
not all of the 110(a)(2) requirements.
Specifically, EPA found that West
Virginia failed to address sections
110(a)(2)(B), (E)(i), (G) (with respect to
authority comparable to section 303),
(H) and (J) (relating to public
notification under section 127), (M), and
Part C PSD permit program required by
the November 29, 2005 (70 FR 71612,
page 71699) final rule that made
nitrogen oxides (NOx) a precursor for
ozone in the Part C regulations found in
40 CFR 51.166 and in 40 CFR 52.21. The
May 21, 2008 West Virginia submittal,
described above and in the technical
support document, addressed these
findings, with the exception of the Part
C PSD.

EPA has taken separate action on the
portions of section 110(a)(2)(C) and (J)
for the 1997 8-hour ozone NAAQS as
they relate to West Virginia’s PSD
permit program. With respect to this
permit program, on November 29, 2005
(70 FR 71612), EPA promulgated a
change that made NOx a precursor for
ozone in the Part C regulations at 40
CFR 51.166 and 40 CFR 52.21. In the
March 27, 2008 completeness findings,

EPA determined that while West
Virginia had an approved PSD program
in its SIP codified at 40 CFR 52.2520,
West Virginia’s regulation, 45CSR14,
did not fully incorporate NOx as a
precursor for ozone. On July 20, 2009,
West Virginia submitted revisions to
45CSR14 to include NOx as a precursor
for ozone. EPA has approved this PSD
SIP revision and element 110(a)(2)(C) as
it pertains to the PSD permit program
for the 1997 8-hour ozone NAAQS was
addressed in this separate action. A
notice of proposed rulemaking was
published on December 17, 2010 (75 FR
78949) and a final rulemaking notice
was published on May 27, 2011 (76 FR
30832).

Two elements identified in section
110(a)(2) are not governed by the three
year submission deadline of section
110(a)(1) because SIPs incorporating
necessary local nonattainment area
controls are not due within three years
after promulgation of a new or revised
NAAQS, but rather are due at the time
the nonattainment area plan
requirements are due pursuant to
section 172. These elements are: (i)
Submissions required by section
110(a)(2)(C) to the extent that subsection
pertains to a permit program in Part D
Title I of the CAA; and (ii) any
submissions required by section
110(a)(2)(I), which pertain to the
nonattainment planning requirements of
Part D Title I of the CAA. This action
does not cover these specific elements.
This action also does not address the
requirements of section 110(a)(2)(D)(i)
for the 1997 8-hour ozone and PM, 5
NAAQS and the 2006 PM, s NAAQS. A
portion of these 110(a)(2)(D)(i)
requirements have been addressed by
separate findings issued by EPA (see (70
FR 21147, April 25, 2005); (75 FR
32673, June 9, 2010); and (75 FR 45210,
August 2, 2010)). A portion of these
requirements are addressed through
110(a)(2) SIP submittals, which EPA
will be addressing through separate
action.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond

those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
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the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action
pertaining to West Virginia’s section
110(a)(2) infrastructure requirements for
the 1997 8-hour ozone and PM, 5
NAAQS, and the 2006 PM, s NAAQS,
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 22, 2011.
W.C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(e) is amended by adding entries at the
end of the table for Section 110(a)(2)
Infrastructure Requirements for the 1997
8-Hour Ozone NAAQS, Section
110(a)(2) Infrastructure Requirements
for the 1997 PM, s NAAQS, and Section
110(a)(2) Infrastructure Requirements
for the 2006 PM, s NAAQS. The
amendments read as follows:

§52.2520 Identification of plan.
* * * * *
(e) * *x %

Name of non-regulatory SIP
revision

Applicable
geographic area

State submittal date

EPA approval date

Additional explanation

* *

Section 110(a)(2) Infrastructure
Requirements for the 1997 8-
Hour Ozone NAAQS.

Statewide

Section 110(a)(2)
Requirements for
PM.s NAAQS.

Infrastructure  Statewide

the 1997

Section 110(a)(2)
Requirements for
PM.s NAAQS.

Infrastructure  Statewide

the 2006

* * *

12/3/07, 5/21/08  8/4/11

4/3/08, 5/21/08, 8/4/11

7/9/08, 3/18/10

10/1/09, 3/18/10 8/4/11

* *

[Insert page number This action addresses the fol-
where the document begins].

lowing CAA elements or por-
tions thereof: 110(a)(2)(A),
(B), (C), (D)D), (E), (F), (),
(H), (4), (K), (L), and (M).

[Insert page number This action addresses the fol-
where the document begins].

lowing CAA elements or por-
tions thereof: 110(a)(2)(A),
(B), (C), (D)), (E), (F), (G),
(H), (J), (K), (L), and (M).

[Insert page number This action addresses the fol-
where the document begins].

lowing CAA elements or por-
tions thereof: 110(a)(2)(A),
(B), (C), (D)D), (E), (F), (),
(H), (4), (K), (L), and (M).

[FR Doc. 2011-19692 Filed 8—-3—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0158; FRL-9447-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Section 110(a)(2)
Infrastructure Requirements for the
1997 8-Hour Ozone and the 1997 and
2006 Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the State of Delaware pursuant to
the Clean Air Act (CAA) sections
110(k)(2) and (3). These submittals

address the infrastructure elements
specified in the CAA section 110(a)(2),
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and fine
particulate matter (PM> s5) national
ambient air quality standards (NAAQS)
and the 2006 PM, s NAAQS. This final
rule is limited to the following
infrastructure elements which were
subject to EPA’s completeness findings
pursuant to CAA section (k)(1) for the
1997 8-hour ozone NAAQS dated March
27,2008 and the 1997 PM, s NAAQS
dated October 22, 2008: 110(a)(2)(A),
(B), (C), (D)(ii), (E), (F), (G), (H), (N, (XK),
(L), and (M), or portions thereof.

DATES: Effective Date: This final rule is
effective on September 6, 2011.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0158. All
documents in the docket are listed in
the http://regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly

available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://regulations.gov or in hard copy
for public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814—2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
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IEINTs

“we,” “us,” or “our” is used, we mean

EPA.

I. Background

On June 3, 2010 (75 FR 31340), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of Delaware’s submittals that provide
the basic program elements specified in
the CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS. The formal
submittals submitted by the State of
Delaware on December 13, 2007,
September 19, 2008, and September 16,
2009 addressed the section 110(a)(2)
requirements for the 1997 8-hour ozone
NAAQS; the submittals dated December
13, 2007, March 12, 2008, September 16,
2009, and March 10, 2010 addressed the
section 110(a)(2) requirements for the
1997 PM, s NAAQS; and the submittals
dated September 16, 2009 and March
10, 2010 addressed the section 110(a)(2)
requirements for the 2006 PM, s
NAAQS.

II. Scope of Action on Infrastructure
Submissions

EPA is currently acting upon State
Implementation Plans (SIPs) that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for the
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on those infrastructure SIP
submissions.! Those commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements in other proposals that
it would address two issues separately
and not as part of actions on the
infrastructure SIP submissions: (i)
Existing provisions related to excess
emissions during periods of start-up,
shutdown, or malfunction (SSM) at
sources, that may be contrary to the
CAA and EPA’s policies addressing
such excess emissions; and (ii) existing
provisions related to “director’s
variance” or “‘director’s discretion” that

1See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket #EPA—
R05-0OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply. EPA did
receive specific adverse comments in this action
that are discussed in more detail in section IV.

purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA. EPA notes that
there are two other substantive issues
for which EPA likewise stated in other
proposals that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’) and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” (67 FR 80186,
December 31, 2002), as amended by the
NSR Reform Rule (72 FR 32526, June 13,
2007) (NSR Reform). In light of the
comments, EPA now believes that its
statements in various proposed actions
on infrastructure SIPs with respect to
these four individual issues should be
explained in greater depth.

EPA intended the statements in the
other proposals concerning these four
issues merely to be informational and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that EPA’s approval of
the infrastructure SIP submission of a
given state should be interpreted as a
reapproval of certain types of provisions
that might exist buried in the larger
existing SIP for such state. Thus, for
example, EPA explicitly noted that we
believe that some states may have
existing SIP approved SSM provisions
that are contrary to the CAA and EPA
policy, but that “in this rulemaking,
EPA is not proposing to approve or
disapprove any existing State provisions
with regard to excess emissions during
SSM of operations at facilities.” EPA
further explained, for informational
purposes, that “EPA plans to address
such State regulations in the future.”
EPA made similar statements, for
similar reasons, with respect to the
director’s discretion, minor source NSR,
and NSR Reform issues. EPA’s objective
was to make clear that approval of an
infrastructure SIP for these ozone and
PM, s NAAQS should not be construed
as explicit or implicit reapproval of any
existing provisions that relate to these
four substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be

integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements in those proposals,
however, we want to explain more fully
EPA’s reasons for concluding that these
four potential substantive issues in
existing SIPs may be addressed
separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPs are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, new source review permitting
program submissions required to
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address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.? Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.3

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).4 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general

2For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

3For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOy SIP Call; Final Rule,” (70 FR 25162, May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

4See, e.g., Id., (70 FR 25162, at 63-65, May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because EPA bifurcated
the action on these latter “interstate
transport” provisions within section
110(a)(2) and worked with states to
address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.5 This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.6
Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirements applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency

5EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.” Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what EPA characterized as the
“infrastructure” elements for SIPs,
which it further described as the “basic
SIP requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the standards.” 8 As further
identification of these basic structural
SIP requirements, “‘attachment A” to the
guidance document included a short
description of the various elements of
section 110(a)(2) and additional
information about the types of issues
that EPA considered germane in the
context of such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “‘to constitute an
interpretation of” the requirements and
was merely a “‘brief description of the
required elements.” 9 EPA also stated its
belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
states to meet these requirements with

7 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM; 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”).

8]d., at page 2.

91d., at attachment A, page 1.
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assistance from EPA Regions.” 1° For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the state’s SIP for the NAAQS in
question.

On September 25, 2009, EPA issued
guidance to make recommendations to
states with respect to the infrastructure
SIPs for the 2006 PM, s NAAQS.11 In the
2009 Guidance, EPA addressed a
number of additional issues that were
not germane to the infrastructure SIPs
for the 1997 8-hour ozone and 1997
PM, s NAAQS, but were germane to
these SIP submissions for the 2006
PM,s NAAQS, e.g., the requirements of
section 110(a)(2)(D)(i) that EPA had
bifurcated from the other infrastructure
elements for those specific 1997 ozone
and PM, s NAAQS.

Significantly, neither the 2007
Guidance nor the 2009 Guidance
explicitly referred to the SSM, director’s
discretion, minor source NSR, or NSR
Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.

10]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so ‘“‘self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

11 See, “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
Hour Fine Particle (PM,_s) National Ambient Air
Quality Standards (NAAQS),” from William T,
Harnett, Director Air Quality Policy Division, to
Regional Air Division Directors, Regions I-X, dated
September 25, 2009 (the “2009 Guidance”).

Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s other
proposals mentioned these issues not
because EPA considers them issues that
must be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow EPA to
take appropriate tailored action,
depending upon the nature and severity
of the alleged SIP deficiency. Section
110(k)(5) authorizes EPA to issue a ‘“SIP

call” whenever EPA determines that a
state’s SIP is substantially inadequate to
attain or maintain the NAAQS, to
mitigate interstate transport, or
otherwise to comply with the CAA.12
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.13
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude EPA’s
subsequent reliance on provisions in
section 110(a)(2) as part of the basis for
action at a later time. For example,
although it may not be appropriate to
require a state to eliminate all existing
inappropriate director’s discretion
provisions in the course of acting on the
infrastructure SIP, EPA believes that
section 110(a)(2)(A) may be among the
statutory bases that EPA cites in the
course of addressing the issue in a
subsequent action.14

EPA’s proposed approval of the
infrastructure SIP submissions from
Delaware predated the actions on the
submissions of other states and thus
occurred before EPA decided to provide
the informational statements concerning
the SSM, director’s discretion, minor
source NSR, and NSR Reform issues as
specific substantive issues that EPA was
not addressing in this context. However,
EPA determined that these four issues
should be addressed, as appropriate,
separately from the action on the
infrastructure SIPs for this state for the
same reasons. Given this determination,
EPA did not address these substantive
issues in the prior proposals.
Accordingly, EPA emphasizes that

12EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” (74 FR 21639,
April 18, 2011).

13EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
(75 FR 82536, Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that EPA
determined it had approved in error. See, e.g., (61
FR 38664, July 25, 1996) and (62 FR 34641, June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); (69 FR 67062,
November 16, 2004) (corrections to California SIP);
and (74 FR 57051, November 3, 2009) (corrections
to Arizona and Nevada SIPs).

14EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., (75 FR 42342-42344,
July 21, 2010)(proposed disapproval of director’s
discretion provisions); (76 FR 4540, Jan. 26, 2011)
(final disapproval of such provisions).
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today’s action should not be construed
as a reapproval of any potential
problematic provisions related to these
substantive issues that may be buried
within the existing SIP of this state. To
the extent that there is any such existing
problematic provision that EPA
determines should be addressed, EPA
plans to address such provisions in the
future. In the meantime, EPA
encourages any state that may have a
deficient provision related to these
issues to take steps to correct it as soon
as possible.

III. Summary of Relevant Submissions

The submittals referenced in the
Background section above address the
infrastructure elements specified in the
CAA section 110(a)(2). These submittals
refer to the implementation,
maintenance and enforcement of the
1997 8-hour ozone, the 1997 PM 5
NAAQS, and the 2006 PM».s NAAQS.
The rationale supporting EPA’s
proposed action is explained in the NPR
and the technical support document
(TSD) and will not be restated here. On
July 6, 2010, EPA received adverse
comments on the June 3, 2010 NPR. A
summary of the comments submitted
and EPA’s responses are provided in
Section IV of this document. EPA is also
revising the portion of the TSD relating
to section 110(a)(2)(D)(ii) in order to
provide a more accurate and detailed
explanation of the rationale supporting
EPA’s approval. The TSD is available on
line at http://regulations.gov, Docket
number EPA-R03-OAR-2010-0158.

IV. Summary of Public Comments and
EPA Responses

Comment: The commenter objected to
EPA’s proposed approval of the
infrastructure SIP submission on the
grounds that the existing Delaware SIP
contain provisions addressing excess
emissions during periods of SSM, that
do not meet the requirements of the
CAA. The commenter argued that even
though the SIP revisions that EPA
proposed to approve in this action did
not contain the provisions to which the
commenter objects, the presence of
existing SSM provisions in Delaware’s
SIP that are contrary to the CAA
compromise the State’s ability to ensure
compliance with the PM, 5 and ozone
NAAQS. The commenter provided
details on specific regulatory provisions
that the commenter characterized as
inconsistent with Federal law.
According to the commenter, these
provisions “potentially create blanket
exemptions” for emissions during SSM
events and these exemptions enable
sources to emit excessive amounts of
pollutants that could “compromise the

state’s ability to achieve and maintain
the PM, 5 and ozone NAAQS.”

Response: EPA disagrees with the
commenter’s view that if a state’s
existing SIP contains any arguably
illegal existing SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section
110(a)(1) and (2) requires that EPA
address any existing SSM provisions.

EPA shares the commenter’s concerns
that certain existing SSM provisions
may be contrary to the CAA and existing
EPA guidance, and that such provisions
can have an adverse impact on air
quality control efforts in a given state.
EPA plans to address such provisions in
the future, as appropriate, and in the
meantime encourages any state having a
deficient SSM provision to take steps to
correct it as soon as possible. EPA is not
evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter also
objected to EPA’s proposed approval of
the infrastructure SIP submission
because of existing provisions of the
Delaware SIP that pertain to NOx
emission from certain stationary
sources. According to the commenter,
these provisions enable the state to
allow sources to avoid otherwise
applicable NOx emissions limits during
SSM events. Moreover, the commenter
objected to the provisions on the
grounds that they allegedly allow the
state to make such revisions to the NOx
limits “outside the SIP-revision
process,” thereby precluding EPA from
ensuring that such revisions would meet
EPA’s applicable guidance on
provisions related to SSM. Thus,
according to the commenter, the
existing provisions combine an
impermissible director’s discretion
provision with an impermissible SSM
provision, and these director’s
discretion and variance provisions are
contrary to the CAA.

Response: EPA also disagrees with the
commenter’s conclusion that if a state’s
existing SIP contains any arguably
illegal director’s discretion or director’s
variance provision in combination with
an arguably illegal SSM provision, then
EPA cannot approve the infrastructure
SIP submission of that state. As
discussed in more detail in section II of
this final rulemaking, EPA does not
agree that an action upon the
infrastructure SIP required by section

110(a)(1) and (2) requires that EPA
address any existing director’s
discretion provisions, or such
provisions in combination with existing
SSM provisions.

EPA shares the commenter’s concerns
that certain existing director’s discretion
provisions in combination with existing
SSM provisions may be contrary to the
CAA and existing EPA guidance and
that such provisions can have an
adverse impact on air quality control
efforts in a given state. EPA plans to
take action in the future to address such
provisions, as appropriate, and in the
meantime encourages any state having a
deficient director’s discretion or
director’s variance provision to take
steps to correct it as soon as possible.
EPA is not evaluating the merits of the
commenter’s claims with respect to the
particular provisions identified in the
comments in this action because EPA
considers these to be beyond the scope
of this action.

Comment: The commenter asserted
that Delaware’s New Source
Performance Standards (NSPS)
regulations are not SIP approved but
nevertheless contain “loopholes” for
emissions during periods of startup,
shutdown, and/or malfunction that are
less stringent than, or inconsistent with,
federal law. The commenter provided
details on specific regulatory provisions
that the commenter characterized as
inconsistent with federal law. The
commenter acknowledged that these
specific provisions are not SIP
approved, but argued that the provisions
affect the ability to enforce emissions
limits in state court or administrative
proceedings and therefore potentially
undermine the CAA and EPA’s ability to
ensure implementation of the CAA.

Response: EPA disagrees with these
comments. First, as the commenter
agrees, provisions of state law that are
not SIP approved are by definition not
something that is relevant to EPA’s
action on the specific infrastructure SIP
under consideration in this action.
EPA’s review of the infrastructure SIP is
to evaluate the basic structural
components of the SIP to assure that it
meets basic requirements for
implementation, maintenance, and
enforcement of the NAAQS. Provisions
of state law that are not within the SIP
are outside the scope of this action, even
if they related to an issue that was
otherwise germane to this action.

Second, as explained in response to
commenters other concerns with
provisions that are within the SIP, EPA
does not agree that an action upon an
infrastructure SIP submission required
by section 110(a)(1) and (2) requires that
EPA address any existing SSM
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provisions. The bases for EPA’s view
that such provisions should be
addressed separately is explained in
more detail in section II of this final
rulemaking,

V. Final Action

EPA is approving the State of
Delaware’s submittals that provide the
basic program elements specified in the
CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M), or portions thereof, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and PM, s NAAQS
and the 2006 PM, s NAAQS. EPA made
completeness findings for the 1997 8-
hour ozone NAAQS on March 27, 2008
(73 FR 16205) and on October 22, 2008
(73 FR 62902) for the 1997 PM, s
NAAQS. These findings pertained only
to whether the submissions were
complete, pursuant to 110(k)(1)(A), and
did not constitute EPA approval or
disapproval of such submissions. The
March 27, 2008 finding noted that
Delaware failed to submit a complete
SIP addressing the portions of (C) and
(J) relating to the Part C permit program
for the 1997 8-hour ozone NAAQS.
Specifically, EPA found that Delaware
failed to address sections 110(a)(2)(C)
and (J) pertaining to changes to its Part
C PSD permit program required by the
November 29, 2005 (70 FR 71612, page
71699) final rule that made nitrogen
oxides (NOx) a precursor for ozone in
the Part C regulations found at 40 CFR
51.166 and in 40 CFR 52.21. EPA has
taken separate action on the portions of
section 110(a)(2)(C) and (J) for the 1997
8-hour ozone NAAQS as they relate to
Delaware’s PSD permit program (76 FR
26679).

Two elements identified in section
110(a)(2) are not governed by the three
year submission deadline of section
110(a)(1) because SIPs incorporating
necessary local nonattainment area
controls are not due within three years
after promulgation of a new or revised
NAAQS, but rather are due at the time
the nonattainment area plan
requirements are due pursuant to
section 172. These elements are: (i)
Submissions required by section
110(a)(2)(C) to the extent that subsection
pertains to a permit program in Part D
Title I of the CAA; and (ii) any
submissions required by section
110(a)(2)(I), which pertain to the
nonattainment planning requirements of
Part D Title I of the CAA. This action
does not cover these specific elements.
This action also does not address the
requirements of 110(a)(2)(D)(i) for the
1997 8-hour ozone and PM, s NAAQS or
for the 2006 PM, s NAAQS. A portion of
these requirements have been addressed

by separate findings issued by EPA (See
(70 FR 21147, April 25, 2005); (75 FR
32673, June 9, 2010), and (76 FR 2853,
January 18, 2011)). A portion of these
requirements are addressed through
110(a)(2) SIP submittals, which EPA
will be addressing through separate
action.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 3, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Delaware’s section
110(a)(2) infrastructure requirements for
the 1997 8-hour ozone and PM. s
NAAQS, and the 2006 PM, s NAAQS,
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 22, 2011.
W.C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
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PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

m 2.In §52.420, the table in paragraph
(e) is amended by adding entries at the
end of the table for Delaware’s section
110(a)(2) Infrastructure Requirements
for the 1997 8-Hour Ozone NAAQS,
Section 110(a)(2) Infrastructure
Requirements for the 1997 PM: s

NAAQS, and Section 110(a)(2)
Infrastructure Requirements for the 2006
PM, s NAAQS. The amendments read as
follows:

§52.420 Identification of plan.
* * * * *
(e) * * %

Name of non-regulatory SIP

Applicable geographic

State submittal

EPA approval date

Additional explanation

revision or nonattainment area date
Section 110(a)(2) Infrastructure  Statewide .................. 12/13/07 8/4/11 [Insert Federal Register This action address the fol-

Requirements for the 1997 8- 9/19/08 page number where the doc- lowing CAA elements:

Hour Ozone NAAQS. 9/16/09 ument begins] 110(a)(2)(A), (B), (C), (D)(ii),
(B), (F), (G), (H), (¥), (K), (L),
and (M) or portions thereof.

Section 110(a)(2) Infrastructure ~ Statewide .................. 12/13/07 8/4/11 [Insert Federal Register This action addresses the fol-

Requirements for the 1997 3/12/08 page number where the doc- lowing CAA elements:

PM.s NAAQS. 9/16/09 ument begins] 110(a)(2)(A), (B), (C), (D)(ii)

3/10/10 (E), (F), (G), (H), (), (K), (L),
and (M) or portions thereof.
Infrastructure Requirements for ~ Statewide .................. 9/16/09 8/4/11 [Insert Federal Register This action addresses the fol-
the 2006 PM,.s NAAQS. 3/10/10 page number where the doc- lowing CAA elements:

ument begins]

110(a)(2)(A), (B), (C), (D)(ii),
(E), (F), (G), (H), (). (K), (L),

and (M), or portions thereof.

[FR Doc. 2011-19694 Filed 8—-3—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2011-0462; FRL-9437-6]

Revision to the California State
Implementation Plan; South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the South
Coast Air Quality Management District
portion of the California State
Implementation Plan (SIP). This
revision concerns volatile organic
compound (VOC) emissions from
polymeric foam manufacturing
operations. We are approving a local
rule that regulates these emission
sources under the Clean Air Act as
amended in 1990 (CAA).

DATES: This rule is effective on October
3, 2011 without further notice, unless
EPA receives adverse comments by
September 6, 2011. If we receive such
comments, we will publish a timely
withdrawal in the Federal Register to
notify the public that this direct final
rule will not take effect.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0462, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid

the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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