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Presidential Documents

Title 3—

The President

[FR Doc. 2011-29588
Filed 11-14-11; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 2012-02 of October 14, 2011

Provision of U.S. Drug Interdiction Assistance to the Govern-
ment of Brazil

Memorandum for the Secretary of State [and] the Secretary of Defense

Pursuant to the authority vested in me by section 1012 of the National
Defense Authorization Act for Fiscal Year 1995, as amended (22 U.S.C.
2291-4), 1 hereby certify, with respect to Brazil, that (1) interdiction of
aircraft reasonably suspected to be primarily engaged in illicit drug trafficking
in that country’s airspace is necessary because of the extraordinary threat
posed by illicit drug trafficking to the national security of that country;
and (2) that country has appropriate procedures in place to protect against
innocent loss of life in the air and on the ground in connection with
such interdiction, which shall at a minimum include effective means to
identify and warn an aircraft before the use of force is directed against
the aircraft.

The Secretary of State is authorized and directed to publish this determina-
tion in the Federal Register and to notify the Congress of this determination.

THE WHITE HOUSE,
Washington, October 14, 2011
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DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0110]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security U.S. Citizenship and
Immigration Services—-016 Electronic
Immigration System-3 Automated
Background Functions System of
Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of an
updated and reissued system of records
titled, “Department of Homeland
Security/U.S. Citizenship and
Immigration Services—016 Electronic
Immigration System-3 Automated
Background Functions System of
Records” from certain provisions of the
Privacy Act. Specifically, the
Department exempts portions of the
“Department of Homeland Security/U.S.
Citizenship and Immigration Services—
016 Electronic Immigration System-3
Automated Background Functions
System of Records” from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements.

DATES: Effective Date: This final rule is
effective November 15, 2011.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Donald
K. Hawkins (202) 272-8000, Privacy
Officer, U.S. Gitizenship and
Immigration Services, 20 Massachusetts
Avenue NW., Washington, DC 20529.
For privacy issues please contact: Mary
Ellen Callahan (703) 235-0780, Chief
Privacy Officer, Privacy Office,

Department of Homeland Security,
Washington, DC 20528.
SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) U.S. Citizenship and
Immigration Services (USCIS) published
a notice of proposed rulemaking in the
Federal Register, 76 FR 60385,
September 29, 2011, proposing to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements. The system of records is
the DHS/USCIS-016 Electronic
Immigration System-3 Automated
Background Functions System of
Records. The DHS/USCIS-016
Electronic Immigration System-3
Automated Background Functions
system of records notice was published
concurrently in the Federal Register, 76
FR 60059, September 28, 2011, and
comments were invited on both the
Notice of Proposed Rulemaking (NPRM)
and System of Records Notice (SORN).

Public Comments

DHS received no comments on the
NPRM or SORN and will implement the
rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of Appendix C to
Part 5, the following new paragraph
“65”:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act
* * * * *

65. The DHS/USCIS-016 Electronic
Immigration System-3 Automated
Background Functions System of Records
consists of electronic and paper records and

will be used by DHS and its components. The
DHS/USCIS-016 Electronic Immigration

System-3 Automated Background Functions
System of Records is a repository of
information held by USCIS to serve its
mission of processing immigration benefits.
This system also supports certain other DHS
programs whose functions include, but are
not limited to, the enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings there under; and national
security and intelligence activities. The DHS/
USCIS-016 Electronic Immigration System-3
Automated Background Functions System of
Records contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS and its components
and may contain personally identifiable
information collected by other federal, state,
local, Tribal, foreign, or international
government agencies. This system is
exempted from the following provisions of
the Privacy Act pursuant to 5 U.S.C.
552a(k)(2): 5 U.S.C. 552a(c)(3); (d); (e)(1),
(e)(4)(G), (e)(4)(H), (e)(4)(1); and (f).
Additionally, many of the functions in this
system require retrieving records from law
enforcement systems. Where a record
received from another system has been
exempted in that source system under 5
U.S.C. 552a(j)(2), DHS will claim the same
exemptions for those records that are claimed
for the original primary systems of records
from which they originated and claims any
additional exemptions in accordance with
this rule. Exemptions from these particular
subsections are justified, on a case-by-case
basis determined at the time a request is
made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and/or reveal investigative interest on the
part of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
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and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records, or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system, would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

Dated: November 2, 2011.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2011-29447 Filed 11-14-11; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0109]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/U.S. Citizenship and
Immigration Services-015 Electronic
Immigration System-2 Account and
Case Management System of Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of an
updated and reissued system of records
titled, “Department of Homeland
Security/U.S. Citizenship and
Immigration Services—015 Electronic
Immigration System-2 Account and
Case Management System of Records”

from certain provisions of the Privacy
Act. Specifically, the Department
exempts portions of the “Department of
Homeland Security/U.S. Citizenship
and Immigration Services—015
Electronic Immigration System-2
Account and Case Management System
of Records” from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements.

DATES: Effective Date: This final rule is
effective November 15, 2011.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Donald
K. Hawkins (202) 272—-8000, Privacy
Officer, U.S. Citizenship and
Immigration Services, 20 Massachusetts
Avenue NW., Washington, DC 20529.
For privacy issues please contact: Mary
Ellen Callahan (703) 235—0780, Chief
Privacy Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528.

SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) U.S. Citizenship and
Immigration Services (USCIS) published
a notice of proposed rulemaking in the
Federal Register, 76 FR 59926,
September 28, 2011, proposing to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements. The system of records is
the DHS/USCIS-015 Electronic
Immigration System-2 Account and
Case Management System of Records.
The DHS/USCIS-015 Electronic
Immigration System-2 Account and
Case Management system of records
notice was published concurrently in
the Federal Register, 76 FR 60070,
September 28, 2011, and comments
were invited on both the Notice of
Proposed Rulemaking (NPRM) and
System of Records Notice (SORN).

Public Comments

DHS received two comments on the
NPRM and no comments on the SORN
which did not address this system of
records. After consideration of public
comments, the Department will
implement the rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of Appendix C to
Part 5, the following new paragraph
‘664’):

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

64. The DHS/USCIS-015 Electronic
Immigration System-2 Account and Case
Management System of Records consists of
electronic and paper records and will be used
by DHS and its components. The DHS/
USCIS-015 Electronic Immigration System-2
Account and Case Management is a
repository of information held by USCIS to
serve its mission of processing immigration
benefits. This system also supports certain
other DHS programs whose functions
include, but are not limited to, the
enforcement of civil and criminal laws;
investigations, inquiries, and proceedings
there under; and national security and
intelligence activities. The DHS/USCIS-015
Electronic Immigration System-2 Account
and Case Management System of Records
contains information that is collected by, on
behalf of, in support of, or in cooperation
with DHS and its components and may
contain personally identifiable information
collected by other federal, state, local, Tribal,
foreign, or international government
agencies. This system is exempted from the
following provisions of the Privacy Act
pursuant to 5 U.S.C. 552a(k)(2): 5 U.S.C.
552a(c)(3); (d); (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(I); and (f). Additionally, many of the
functions in this system require retrieving
records from law enforcement systems.
Where a record received from another system
has been exempted in that source system
under 5 U.S.C. 552a(j)(2), DHS will claim the
same exemptions for those records that are
claimed for the original primary systems of
records from which they originated and
claims any additional exemptions in
accordance with this rule. Exemptions from
these particular subsections are justified, on
a case-by-case basis determined at the time
a request is made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
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apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and/or reveal investigative interest on the
part of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules) because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records, or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system, would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

Dated: November 2, 2011.
Mary Ellen Callahan,
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. 2011-29452 Filed 11-9-11; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF AGRICULTURE

Office of Advocacy and Outreach

7 CFR Part 2502

RIN 0503—-AA49

Agricultural Career and Employment
Grants Program; Correction

AGENCY: Office of Advocacy and
Outreach, Departmental Management,
USDA.

ACTION: Interim rule with request for
comments; correction.

SUMMARY: On November 8, 2011, the
Office of Advocacy and Outreach
published an interim rule concerning
grants to assist agricultural employers
and farmworkers by improving the
supply, stability, safety, and training of
the agricultural labor force. The
effective date for the rule was
inadvertently omitted. This document
establishes the effective date of that
November 8 interim final rule.

DATES: The effective date for the interim
rule published November 8, 2011, at 76
FR 69114, is November 15, 2011, and is
applicable beginning November 8, 2011.
Comments on the November 8 interim
rule must still be received by the agency
on or before December 8, 2011, to be
assured of consideration.

ADDRESSES: You may submit comments
on the interim rule, identified by RIN
0503—-AA49 by any of the following
methods:

Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email:
christine.chavez@osec.usda.gov. Include
Regulatory Information Number (RIN)
number 0503—AA49 in the subject line
of the message.

Fax: (202) 720-7136

Mail: Comments may be mailed to the
Office of Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue SW., Room 520-
A, Stop 9801, Washington DC 20250-
9821.

Hand Delivery/Courier: Office of
Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue SW., Room 520—
A, Washington, DC 20250.

Instructions: All submissions received
must include the agency name and the
RIN for this rulemaking. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

FOR FURTHER INFORMATION CONTACT:
Christine Chavez, Program Leader,
Farmworker Coordination, Office of
Advocacy and Outreach, U.S.
Department of Agriculture, 1400
Independence Avenue SW., Stop 9801,
Washington, DC 20250, Voice: (202)
205-4215, Fax: (202) 720-7136, Email:
christine.chavez@osec.usda.gov.

SUPPLEMENTARY INFORMATION:

Need for Correction

On November 8, 2011 (76 FR 69114),
the Office of Advocacy and Outreach
published an interim rule. Due to an
editing error, the effective date for the
rule was omitted.

Dated: November 8, 2011.
Christine Chavez,
Program Leader, Farmworker Coordination.
[FR Doc. 2011-29389 Filed 11-14—11; 8:45 am]
BILLING CODE 3412-89-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Benefits Payable in
Terminated Single-Employer Plans to
prescribe interest assumptions under
the regulation for valuation dates in
December 2011. The interest
assumptions are used for paying
benefits under terminating single-
employer plans covered by the pension
insurance system administered by
PBGC.

DATES: Effective December 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion
(Klion.Catherine@pbgc.gov), Manager,
Regulatory and Policy Division,
Legislative and Regulatory Department,
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005, (202) 326—4024. (TTY/TDD users
may call the Federal relay service toll-
free at 1-(800) 877—8339 and ask to be
connected to (202) 326—4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribes actuarial
assumptions—including interest
assumptions—for paying plan benefits
under terminating single-employer
plans covered by title IV of the
Employee Retirement Income Security
Act of 1974. The interest assumptions in
the regulation are also published on
PBGC’s Web site (http://www.pbgc.gov).
PBGC uses the interest assumptions in
Appendix B to Part 4022 to determine
whether a benefit is payable as a lump
sum and to determine the amount to
pay. Appendix C to Part 4022 contains
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC’s historical
methodology. Currently, the rates in
Appendices B and C of the benefit
payment regulation are the same.
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The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the benefit
payments regulation are updated
monthly. This final rule updates the
benefit payments interest assumptions
for December 2011.1

The December 2011 interest
assumptions under the benefit payments
regulation will be 1.50 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for November
2011, these interest assumptions are
unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the

need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the payment of
benefits under plans with valuation
dates during December 2011, PBGC
finds that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
218, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) I k ks L Mz
218 12-1-11 1-1-12 1.50 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
218, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans vgig;ea valuation Immediate Deferred annuities (percent)
Rate set annuity rate ] ] ]
On or after Before (percent) l k2 s ni e
218 12-1-11 1-1-12 1.50 4.00 4.00 4.00 7 8

Issued in Washington, DC, on this 4th day
of November 2011.
Laricke Blanchard,

Deputy Director for Policy, Pension Benefit
Guaranty Corporation.
[FR Doc. 2011-29461 Filed 11-14-11; 8:45 am]

BILLING CODE 7709-01-P

1 Appendix B to PBGC’s regulation on Allocation
of Assets in Single-Employer Plans (29 CFR Part
4044) prescribes interest assumptions for valuing

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 1

RIN 1505-AC33

Privacy Act of 1974; Implementation

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
as amended, 5 U.S.C. 552a, the
Department of the Treasury gives notice
of an amendment to this part to reflect

benefits under terminating covered single-employer
plans for purposes of allocation of assets under

consolidation of existing Internal
Revenue Service (IRS) systems of
records and to continue to exempt the
resulting revised systems of records
from certain provisions of the Privacy
Act. The Office of Chief Counsel has
consolidated twelve systems of records
into six systems of records. This final
rule migrates the previously approved
exemptions to the newly revised,
renamed, and renumbered systems of
records.

DATES: This rule is effective November
15, 2011.

ADDRESSES: Inquiries may be addressed
to Sarah Tate, Office of Associate Chief
Counsel, Procedure & Administration,

ERISA section 4044. Those assumptions are
updated quarterly.
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Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224.

FOR FURTHER INFORMATION CONTACT:
Sarah Tate, Office of Associate Chief
Counsel, Procedure & Administration,
Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224. Ms. Tate may be reached via
telephone at (202) 622—4570 (not a toll-
free call).

SUPPLEMENTARY INFORMATION: When the
IRS first promulgated its systems of
records in 1975, the Office of Chief
Counsel was aligned, in its headquarters
operations, by the nature of the work
performed and, in its field operations,
by the type of the litigation activities
performed. In 1998, Congress enacted
the Internal Revenue Restructuring &
Reform Act (RRA98), which, among
other things, mandated the most
dramatic organizational changes in the
IRS (and the Office of Chief Counsel)
since 1952. RRA98 directed the IRS to
shift from a geographically based
structure to a structure that serves
particular groups of taxpayers with
similar needs (i.e., individuals, small
businesses, large businesses, and tax
exempt entities). The Office of Chief
Counsel reorganized itself to more
closely align to the restructured IRS,
and the revised notices simplify the
manner in which the Office of Chief
Counsel maintains individually
identifiable information. This direct
final rule does not alter the exemptions
claimed for the individually identifiable
information maintained in the
consolidated systems of records.

The Chief Counsel, IRS has
reorganized the twelve systems of
records it maintains pursuant to the
Privacy Act, which have been
consolidated into six systems of records.
These systems of records contain
information maintained by the IRS for
which an exemption has been
established previously. On October 2,
1975, the Department published its final
rule which included the exemption
claimed pursuant 5 U.S.C. 552a(j)(2)
and, (k)(2), published at 40 FR 45695,
and the exemption claimed pursuant to
5 U.S.C. 552a(k)(5), published at 40 FR
45697.

The Department of the Treasury is
publishing separately in the Federal
Register the notices of the consolidated
systems of records to be maintained by
IRS.

Under 5 U.S.C. 552a(j)(2), the head of
a Federal agency may promulgate rules
to exempt a system of records from
certain provisions of 5 U.S.C. 552a if the
system of records is “‘maintained by an
agency or component thereof which

performs as its principal function any
activity pertaining to the enforcement of
criminal laws, including police efforts
to prevent, control, or reduce crime or
to apprehend criminals, and the
activities of prosecutors, courts,
correctional, probation, pardon, or
parole authorities, and which consists of
(A) Information compiled for the
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,
sentencing, confinement, release, and
parole and probation status; (B)
information compiled for the purpose of
a criminal investigation, including
reports of informants and investigators,
and associated with an identifiable
individual; or (C) reports identifiable to
an individual compiled at any stage of
the process of enforcement of the
criminal laws from arrest or indictment
through release from supervision.”

To the extent that these systems of
records contain investigative material
within the provisions of 5
U.S.C.552a(j)(2), the Department of the
Treasury has previously exempted
material which will now be maintained
in the following systems of records from
various provisions of the Privacy Act
pursuant to 5 U.S.C. 552a(j)(2):

Treasury/IRS 90.001—Chief Counsel
Management Information System
Records.

Treasury/IRS 90.003—Chief Counsel
Litigation and Advice (Criminal)
Records.

Treasury/IRS 90.004—Chief Counsel
Legal Processing Division Records.

Treasury/IRS 90.005—Chief Counsel
Library Records.

The exemption under 5 U.S.C.
552a(j)(2) for the above-referenced
systems of records is from provisions 5
U.S.C. 552a (c)(3), (c)(4), (d)(1), (d)(2),
(d)(3), (d)(4), (e)(1), (e)(2), (e)(3),
(e)(4)(G), (e)(4)(H), (e)(4)(D), (e)(5), (e)(8),
(f), and (g).

Under 5 U.S.C. 552a(k)(2), the head of
a Federal agency may promulgate rules
to exempt a system of records from
certain provisions of 5 U.S.C. 552a if the
system of records is “investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection (j)(2).”” To the extent
that these systems of records contain
investigative material within the
provisions of 5 U.S.C. 552a(k)(2), the
Department of the Treasury has
previously exempted material that will
now be maintained in the following
systems of records from various
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(k)(2):

Treasury/IRS 90.001—Chief Counsel
Management Information System
Records.

Treasury/IRS 90.002—Chief Counsel
Litigation and Advice (Civil) Records.

Treasury/IRS 90.004—Chief Counsel
Legal Processing Division Records.

Treasury/IRS 90.005—Chief Counsel
Library Records.

The exemption under 5 U.S.C.
552a(k)(2) for the above-referenced
systems of records is from provisions 5
U.S.C. 552a(c)(3), (d)(1), (d)(2), (d)(3),
(d)(4), (e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(D),
and (f)

The following are the reasons why the
investigative material contained in the
above-referenced systems of records
maintained by IRS have been exempted
from various provisions of the Privacy
Act pursuant to 5 U.S.C. 552a(j)(2) and/
or 5 U.S.C. 552a(k)(2) since 1975.

(1) 5 U.S.C. 552a(e)(4)(G) and (f)(1)
enable individuals to inquire whether a
system of records contains records
pertaining to themselves. Disclosure of
this information to the subjects of
investigations would provide
individuals with information
concerning the nature and scope of any
current investigation. Further, providing
information as required by this
provision would alert the individual to
the existence of an investigation and
afford the individual an opportunity to
attempt to conceal his/her criminal
activities so as to avoid apprehension,
may enable the individual to avoid
detection or apprehension, may enable
the destruction or alteration of evidence
of the criminal conduct that would form
the basis for an arrest, and could impede
or impair IRS’s ability to investigate the
matter. In addition, to provide this type
of information may enable individuals
to learn whether they have been
identified as subjects of investigation.

(2) 5 U.S.C. 552a(d)(1), (e)(4)(H), and
(f)(2), (3), and (5) grant individuals
access, or concern procedures by which
an individual may gain access, to
records pertaining to themselves.
Disclosure of this information to the
subjects of investigations would provide
them with information concerning the
nature and scope of any current
investigation, may enable them to avoid
detection or apprehension, may enable
them to destroy or alter evidence of
criminal conduct that would form the
basis for their arrest, and could impede
or impair IRS’s ability to investigate the
matter. In addition, permitting access to
investigative files and records could
disclose the identity of confidential
sources and the nature of the
information supplied by informants as
well as endanger the physical safety of
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those sources by exposing them to
possible reprisals for having provided
the information. Confidential sources
and informers might refuse to provide
IRS with valuable information unless
they believe that their identities would
not be revealed through disclosure of
their names or the nature of the
information they supplied. Loss of
access to such sources would seriously
impair IRS’s ability to perform its law
enforcement responsibilities.
Furthermore, providing access to
records contained in the systems of
records could reveal the identities of
undercover law enforcement officers
who compiled information regarding the
individual’s criminal activities, thereby
endangering the physical safety of those
undercover officers by exposing them to
possible reprisals. Permitting access in
keeping with these provisions would
also discourage other law enforcement
and regulatory agencies from freely
sharing information with IRS and thus
would restrict its access to information
necessary to accomplish its mission
most effectively.

(3) 5 U.S.C. 552a(d)(2), (3), and (4),
(e)(4)(H), and (f)(4) permit an individual
to request amendment of a record
pertaining to the individual or concern
related procedures, and require the
agency either to amend the record or to
note the disputed portion of the record,
and to provide a copy of the
individual’s statement of disagreement
with the agency’s refusal to amend a
record to persons or other agencies to
whom the record is thereafter disclosed.
Since these provisions depend upon the
individual having access to his or her
records, and since an exemption from
the provisions of 5 U.S.C. 552a relating
to access to records is proposed, for the
reasons set out in the preceding
paragraph of this section, these
provisions should not apply to the
above-listed systems of records.

(4) 5 U.S.C. 552a(c)(3) requires an
agency to make accountings of
disclosures of a record available to the
individual named in the record upon
his or her request. Making accountings
of disclosures available to the subjects
of investigations would alert them to the
fact that IRS is conducting an
investigation into their activities as well
as identify the nature, scope, and
purpose of that investigation. Providing
accountings to the subjects of
investigations would alert them to the
fact that IRS has information regarding
their activities and could inform them of
the general nature of that information.
The subjects of the investigations, if
provided an accounting of disclosures,
would be able to take measures to avoid
detection or apprehension by altering

their operations or by destroying or
concealing evidence that would form
the basis for detection or apprehension.

(5) 5 U.S.C. 552a(c)(4) requires an
agency to inform any person or other
agency about any correction or notation
of dispute that the agency made in
accordance with 5 U.S.C. 552a(d) to any
record that the agency disclosed to the
person or agency if an accounting of the
disclosure was made. Since this
provision depends on an individual’s
having access to and an opportunity to
request amendment of records
pertaining to the individual, and since
an exemption from the provisions of 5
U.S.C. 552a relating to access to, and
amendment of, records is proposed for
the reasons set out in paragraph (2) of
this section, this provision should not
apply to these systems of records.

(6) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish a general notice
listing the categories of sources for
information contained in a system of
records. Revealing sources of
information could disclose investigative
techniques and procedures, result in
threats or reprisals against confidential
informants by the subjects of
investigations, and cause confidential
informants to refuse to give full
information to criminal investigators for
fear of having their identities as sources
disclosed.

(7) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in its records only
such information about an individual as
is relevant and necessary to accomplish
a purpose of the agency required to be
accomplished by statute or Executive
Order. The term “maintain,” as defined
in 5 U.S.C. 552a(a)(3), includes
“collect” and ‘““disseminate.” The
application of this provision could
impair IRS’s ability to collect and
disseminate valuable law enforcement
information. In the early stages of an
investigation, it may be impossible to
determine whether information
collected is relevant and necessary, and
information that initially appears
irrelevant and unnecessary often may,
upon further evaluation or upon review
of information developed subsequently,
prove particularly relevant and
necessary to a law enforcement
program. Compliance with the records
maintenance criteria listed in the
foregoing provision would require IRS
to periodically update the investigatory
material it collects and maintains in
these systems to ensure that the
information remains timely and
complete. Further, IRS oftentimes will
uncover evidence of violations of law
that fall within the investigative
jurisdiction of other law enforcement
agencies. To promote effective law

enforcement, IRS will refer this
evidence to other law enforcement
agencies, including State, local, and
foreign agencies, that have jurisdiction
over the offenses to which the
information relates. If required to adhere
to the provisions of 5 U.S.C. 552a(e)(1),
IRS might be placed in the position of
having to ignore information relating to
violations of law not within its
jurisdiction when that information
comes to IRS’s attention during the
collection and analysis of information in
its records.

(8) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual when the
information may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs. The application of
this provision to the above-referenced
systems of records would impair IRS’s
ability to collect, analyze, and
disseminate investigative, intelligence,
and enforcement information. During
criminal investigations it is often a
matter of sound investigative procedure
to obtain information from a variety of
sources to verify the accuracy of the
information obtained. IRS often collects
information about the subject of a
criminal investigation from third
parties, such as witnesses and
informants. It is usually not feasible to
rely upon the subject of the
investigation as a credible source for
information regarding his or her alleged
criminal activities. An attempt to obtain
information from the subject of a
criminal investigation will often alert
that individual to the existence of an
investigation, thereby affording the
individual an opportunity to attempt to
conceal his criminal activities so as to
avoid apprehension.

(9) 5 U.S.C. 552a(e)(3) requires an
agency to inform each individual, whom
it asks to supply information, of the
agency’s authority for soliciting the
information, whether disclosure of
information is voluntary or mandatory,
the principal purpose(s) for which the
agency will use the information, the
routine uses that may be made of the
information, and the effects on the
individual of not providing all or part of
the information. The above-referenced
systems of records should be exempted
from these provisions to avoid
impairing IRS’s ability to collect and
maintain investigative material.
Confidential sources or undercover law
enforcement officers often obtain
information under circumstances in
which it is necessary to keep the true
purpose of their actions secret so as not
to let the subject of the investigation or
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his or her associates know that a
criminal investigation is in progress.
Further, application of this provision
could result in an unwarranted invasion
of the personal privacy of the subject of
the criminal investigation, particularly
where further investigation reveals that
the subject was not involved in any
criminal activity.

(10) 5 U.S.C. 552a(e)(5) requires an
agency to maintain all records it uses in
making any determination about any
individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to assure
fairness to the individual in the
determination. Since 5 U.S.C. 552a(a)(3)
defines “‘maintain” to include “collect”
and “disseminate,”” application of this
provision to the systems of records
would hinder the initial collection of
any information that could not, at the
moment of collection, be determined to
be accurate, relevant, timely, and
complete. In collecting information
during a criminal investigation, it is
often neither possible nor feasible to
determine accuracy, relevance,
timeliness, or completeness at the time
that the information is collected.
Information that may initially appear
inaccurate, irrelevant, untimely, or
incomplete may, when analyzed with
other available information, become
more relevant as an investigation
progresses. Compliance with the records
maintenance criteria listed in the
foregoing provision would require the
periodic review of IRS’s investigative
records to insure that the records
maintained in the system remain timely,
accurate, relevant, and complete.

(11) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when the
agency makes any record on the
individual available to any person
under compulsory legal process, when
such process becomes a matter of public
record. The above-referenced systems of
records should be exempted from this
provision to avoid revealing
investigative techniques and procedures
outlined in those records and to prevent
revelation of the existence of an ongoing
investigation where there is need to
keep the existence of the investigation
secret.

(12) 5 U.S.C. 552a(g) provides for civil
remedies to an individual when an
agency wrongfully refuses to amend a
record or to review a request for
amendment, when an agency
wrongfully refuses to grant access to a
record, when an agency fails to maintain
accurate, relevant, timely, and complete
records which are used to make a
determination adverse to the individual,
and when an agency fails to comply

with any other provision of 5 U.S.C.
552a so as to adversely affect the
individual. The investigatory
information in the above-referenced
systems of records should be exempted
from this provision to the extent that the
civil remedies may relate to provisions
of 5 U.S.C. 552a from which this would
exempt the systems of records, since
there should be no civil remedies for
failure to comply with provisions from
which IRS is exempted. Exemption from
this provision will also protect IRS from
baseless civil court actions that might
hamper its ability to collect, analyze,
and disseminate investigative,
intelligence, and law enforcement data.

Under 5 U.S.C. 552a(k)(5), the head of
any agency may promulgate rules to
exempt any system of records within the
agency from certain provisions of the
Privacy Act of 1974 if the system is
investigatory material compiled solely
for the purpose of determining
suitability, eligibility, and qualifications
for Federal civilian employment or
access to classified information, but
only to the extent that the disclosure of
such material would reveal the identity
of a source who furnished information
to the Government under an express
promise that the identity of the source
would be held in confidence, or, prior
to September 27, 1975, under an
implied promise that the identity of the
source would be held in confidence.
Thus to the extent that the records in
this system can be disclosed without
revealing the identity of a confidential
source, they are not within the scope of
this exemption and are subject to all the
requirements of the Privacy Act.

This paragraph applies to the
following system of records maintained
by the Internal Revenue Service:
Treasury/IRS 90.006—Chief Counsel
Human Resources and Administrative
Records Files.

The Department has previously
exempted material that will now be
maintained in the above system of
records of this section from the
following provisions of 5 U.S.C. 552a,
pursuant to 5 U.S.C. 552a(k)(5): 5 U.S.C.
552a(c)(3), 5 U.S.C. 552a(d)(1), (2), (3),
and (4), 5 U.S.C. 552a(e)(1), 5 U.S.C.
552a(e)(4)(G), (H), and (I), and 5 U.S.C.
552a(f).

(1) The sections of 5 U.S.C. 552a from
which the system of records has been
exempted since 1975 include in general
those providing for individuals’ access
to or amendment of records. When such
access or amendment would cause the
identity of a confidential source to be
revealed, it would impair the future
ability of the Department to compile
investigatory material for the purpose of
determining suitability, eligibility, or

qualifications for Federal civilian
employment, Federal contracts, or
access to classified information. In
addition, the systems shall be exempt
from 5 U.S.C. 552a(e)(1) which requires
that an agency maintain in its records
only such information about an
individual as is relevant and necessary
to accomplish a purpose of the agency
required to be accomplished by statute
or executive order. The Department
believes that to fulfill the requirements
of 5 U.S.C. 552a(e)(1) would unduly
restrict the agency in its information
gathering inasmuch as it is often not
until well after the investigation that it
is possible to determine the relevance
and necessity of particular information.

(2) If any investigatory material
contained in the above-named systems
becomes involved in criminal or civil
matters, exemptions of such material
under 5 U.S.C. 552a(j)(2) or (k)(2) is
hereby claimed.

These regulations are being published
as a final rule because the amendments
do not impose any requirements on any
member of the public. This amendment
is the most efficient means for the
Treasury Department to implement its
internal requirements for complying
with the Privacy Act.

Accordingly, pursuant to the
administrative procedure provisions in
5 U.S.C. 553, the Department of the
Treasury finds good cause that prior
notice and other public procedure with
respect to this rule are impracticable
and unnecessary and finds good cause
for making this rule effective on the date
of publication in the Federal Register.

In accordance with Executive Order
12866, it has been determined that this
rule is not a “‘significant regulatory
action” and, therefore, does not require
a Regulatory Impact Analysis.

The regulation will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

In accordance with the provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the Department
of the Treasury has determined that this
rule will not impose new record
keeping, application, reporting, or other
types of information collection
requirements.
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List of Subjects in 31 CFR Part 1
Privacy.

Part 1, subpart C of Title 31 of the
Code of Federal Regulations is amended
as follows:

PART 1—[AMENDED]

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301, 31 U.S.C. 321,
subpart A also issued under 5 U.S.C. 552, as
amended. Subpart C also issued under 5
U.S.C. 552a.

m 2. Section 1.36 is amended as follows:
m a. Paragraph (c)(1)(viii) is amended by
revising the entry for “IRS 90.001”.

m b. Paragraph (c)(1)(viii) is further
amended by adding entries for “IRS
90.003”; “IRS 90.004”; and “IRS
90.005” to the table in numerical order.
m c. Paragraph (g)(1)(viii) is amended by
removing entries for “IRS 90.002”; “IRS
90.004”’; “IRS 90.005”’; “IRS 90.009”’;
“IRS 90.010”’; “IRS 90.013”’; and “IRS
90.016”.

m d. Paragraph (g)(1)(viii) is further
amended by adding entries for “IRS
90.001”’; “IRS 90.002”’;*IRS 90.004”,
and “IRS 90.005” to the table in
numerical order.

m e. Paragraph (m)(1)(viii) is amended
by removing entries for “IRS 90.003”
and “IRS 90.011”.

m f. Paragraph (m)(1)(viii) is further
amended by adding “IRS 90.006” to the
table in numerical order.

The revisions and additions read as
follows:

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 522a and this

Number System name
IRS 90.001 .... Chief Counsel Management
Information System
Records.
IRS 90.002 .... Chief Counsel Litigation and
Advice (Criminal) Records.
IRS 90.004 .... Chief Counsel Legal Proc-
essing Division Records.
IRS 90.005 .... Chief Counsel Library
Records.
* * * * *
(m) * x %
(1) * * %
(viii) * * *
Number System name
IRS 90.006 .... Chief Counsel Human Re-
sources and Administrative
Records.
* * * * *

Dated: October 24, 2011.
Melissa Hartman,

Deputy Assistant Secretary for Privacy,
Transparency and Records.

[FR Doc. 2011-29385 Filed 11-14—11; 8:45 am]
BILLING CODE 4830-01-P

part.
* * * * *
(C) * *x %
(1) * *x %
(viii) * * *
Number System name
IRS 90.001 .... Chief Counsel Management
Information System
Records.
IRS 90.003 .... Chief Counsel Litigation and
Advice (Criminal) Records.
IRS 90.004 .... Chief Counsel Legal Proc-
essing Division Records.
IRS 90.005 .... Chief Counsel Library
Records.
* * * * *
(g) * x %
(1) * *x %
(viii) * * *

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2011-1011]

RIN 1625-AA08

Special Local Regulations; Seminole
Hard Rock Winterfest Boat Parade,

New River and Intracoastal Waterway,
Fort Lauderdale, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations on
the waters of the New River and the
Intracoastal Waterway in Fort
Lauderdale, Florida during the
Seminole Hard Rock Winterfest Boat
Parade on Saturday, December 10, 2011.
The marine parade will consist of
approximately 120 vessels. The marine
parade will begin at Cooley’s Landing
Marina and end at Lake Santa Barbara.
From Cooley’s Landing Marina, the
marine parade will transit east on the
New River, then head north on the
Intracoastal Waterway to Lake Santa

Barbara. These special local regulations
are necessary to provide for the safety of
life on navigable waters during the
marine parade. The special local
regulations consist of a series of moving
buffer zones around participant vessels
as they transit from Cooley’s Landing
Marina to Lake Santa Barbara. Persons
and vessels that are not participating in
the marine parade are prohibited from
entering, transiting through, anchoring
in, or remaining within any of the buffer
zones unless authorized by the Captain
of the Port Miami or a designated
representative.

DATES: This rule is effective from 2:30
p-m. until 11:30 p.m. on December 10,
2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket USCG-2011—
1011 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-1011 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Lieutenant
Jennifer S. Makowski, Sector Miami
Prevention Department, Coast Guard;
telephone (305) 535—-8724, email
Jennifer.S.Makowski@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information about the Seminole Hard
Rock Winterfest Boat Parade with
sufficient time to publish an NPRM and
to receive public comments prior to the
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event. Any delay in the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to minimize potential danger to
marine parade participants, participant
vessels, spectators, and the general
public.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233.

The purpose of the rule is to insure
safety of life on the navigable waters
during the Seminole Hard Rock
Winterfest Boat Parade.

Discussion of Rule

On December 10, 2011, Winterfest,
Inc., is hosting the Seminole Hard Rock
Winterfest Boat Parade on the New
River and the Intracoastal Waterway in
Fort Lauderdale, Florida. The marine
parade will consist of approximately
120 vessels. The marine parade will
begin at Cooley’s Landing Marina and
transit east on the New River, then head
north on the Intracoastal Waterway to
Lake Santa Barbara. Although this event
occurs annually, and special local
regulations have been promulgated in
the Code of Federal Regulations at 33
CFR 100.701, these regulations do not
provide for special local regulations in
the New River, nor do they provide
sufficient detail regarding the special
local regulations that will be enforced
during the marine parade. Therefore, the
special local regulations set forth in 33
CFR 100.701 are inapplicable for this
year’s Seminole Hard Rock Winterfest
Boat Parade.

The special local regulations consist
of a series of buffer zones around vessels
participating in the Seminole Hard Rock
Winterfest Boat Parade. These buffer
zones are as follows: (1) All waters
within 75 yards of the lead marine
parade vessel; (2) all waters within 75
yards of the last marine parade vessel;
and (3) all waters within 50 yards of all
other marine parade vessels. Notice of
the special local regulations, including
the identities of the lead marine parade
vessel and the last marine parade vessel,
will be provided prior to the marine
parade by Local Notice to Mariners and
Broadcast Notice to Mariners. These
special local regulations will be
enforced from 2:30 p.m. until 11:30 p.m.
on December 10, 2011. Persons and
vessels are prohibited from entering,
transiting through, anchoring, or
remaining within the buffer zones
unless authorized by the Captain of the
Port Miami or a designated
representative. Persons and vessels
desiring to enter, transit through, anchor

in, or remain within any of the buffer
zones may contact the Captain of the
Port Miami by telephone at (305) 535—
4472, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within any of the buffer zones is granted
by the Captain of the Port Miami or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Miami or a
designated representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Regulatory
Planning and Review, and 12866,
Improving Regulation and Regulatory
Review, direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
has not reviewed this regulation under
Executive Order 12866.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulations will be
enforced for nine hours; (2) although
persons and vessel will not be able to
enter, transit through, anchor in, or
remain within the buffer zones without
authorization from the Captain of the
Port Miami or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the buffer
zones if authorized by the Captain of the
Port Miami or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the New River and the
Intracoastal Waterway encompassed
within the special local regulations from
2:30 p.m. until 11:30 p.m. on December
10, 2011. For the reasons discussed in
the Regulatory Planning and Review
section above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1—(888) 734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
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effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because

it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves special local regulations issued
in conjunction with a marine parade.
Under figure 2—1, paragraph (34)(h), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.
m 2. Add temporary § 100.35T07—-1011
to read as follows:

§100.35T07-1011 Special Local
Regulations; Seminole Hard Rock
Winterfest Boat Parade, New River and
Intracoastal Waterway, Fort Lauderdale, FL.

(a) Regulated Areas. The following
buffer zones are regulated areas during
the Seminole Hard Rock Winterfest Boat
Parade:

(1) All waters within 75 yards of the
lead marine parade vessel;

(2) All waters within 75 yards of the
last marine parade vessel; and

(3) All waters within 50 yards of all
other marine parade vessels. The
identities of the lead marine parade
vessel and the last marine parade vessel
will be provided prior to the marine
parade by Local Notice to Mariners and
Broadcast Notice to Mariners. The
marine parade will begin at Cooley’s
Landing Marina and end at Lake Santa
Barbara. From Cooley’s Landing Marina,
the marine parade will transit east on
the New River, then head north on the
Intracoastal Waterway to Lake Santa
Barbara.

(b) Definition. The term ““designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Miami in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated areas
unless authorized by the Captain of the
Port Miami or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas may
contact the Captain of the Port Miami by
telephone at (305) 535—4472, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
anchor in, or remain within the
regulated areas is granted by the Captain
of the Port Miami or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Miami or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated areas by Local
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Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(c) Enforcement Date. This rule will
be enforced from 2:30 p.m. until 11:30
p.m. on December 10, 2011.

Dated: October 27, 2011.
C.P. Scraba,

Captain, U.S. Coast Guard, Captain of the
Port Miami.

[FR Doc. 2011-29398 Filed 11-14-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0976]

RIN 1625-AA00

Safety Zone; Fireworks Display,

Potomac River, National Harbor
Access Channel, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone upon
specified waters of the Potomac River.
This action is necessary to provide for
the safety of life on navigable waters
during a fireworks display launched
from a floating platform located within
the National Harbor Access Channel, in
Prince Georges County, Maryland. This
safety zone is intended to protect the
maritime public in a portion of the
Potomac River.

DATES: This rule is effective from 6 p.m.
on November 19, 2011 through 8 p.m.
on November 20, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0976 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0976 in the “Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Mr. Ronald L. Houck,
Sector Baltimore Waterways
Management Division, Coast Guard;
telephone (410) 576-2674, email
Ronald.L.Houck@uscg.mil. If you have

questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
contrary to public interest to delay the
effective date of this rule. Delaying the
effective date by first publishing an
NPRM would be contrary to the safety
zone’s intended objectives because
immediate action is needed to protect
persons and vessels against the hazards
associated with a fireworks display on
navigable waters. Such hazards include
premature detonations, dangerous
projectiles and falling or burning debris.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the need for immediate
action, the restriction of vessel traffic is
necessary to protect life, property and
the environment; therefore, a 30-day
notice is impracticable. Delaying the
effective date would be contrary to the
safety zone’s intended objectives of
protecting persons and vessels involved
in the event, and enhancing public and
maritime safety.

Basis and Purpose

Fireworks displays are frequently
held from locations on or near the
navigable waters of the United States.
The potential hazards associated with
fireworks displays are a safety concern
during such events. The purpose of this
rule is to promote public and maritime
safety during a fireworks display, and to
protect mariners transiting the area from
the potential hazards associated with a
fireworks display, such as the accidental
discharge of fireworks, dangerous
projectiles, and falling hot embers or
other debris. This rule is needed to
ensure safety on the waterway during
the scheduled event.

Discussion of Rule

Pyrotecnico, of New Castle,
Pennsylvania, will conduct a fireworks
display launched from a floating
platform located on the Potomac River
at National Harbor, Maryland scheduled
on November 19, 2011 at approximately
6:45 p.m. If necessary, due to inclement
weather, the fireworks display may be
scheduled on November 20, 2011 at
approximately 6:45 p.m.

The Coast Guard is establishing a
temporary safety zone on certain waters
of the Potomac River, National Harbor
Access Channel, within a 50 yards
radius of a fireworks discharge platform
in approximate position latitude
38°47°01” N, longitude 077°01"15” W,
located at National Harbor, Maryland
(NAD 1983). The temporary safety zone
will be enforced from 6 p.m. through
8 p.m. on and November 19, 2011, and
if necessary due to inclement weather,
from 6 p.m. through 8 p.m. on
November 20, 2011. The effect of this
temporary safety zone will be to restrict
navigation in the regulated area during
the fireworks display. No person or
vessel may enter or remain in the safety
zone. Vessels will be allowed to transit
the waters of the Potomac River outside
the safety zone. Notification of the
temporary safety zone will be provided
to the public via marine information
broadcasts.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under that Order. It is
not “significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). Although this safety zone will
restrict some vessel traffic, there is little
vessel traffic associated with
commercial fishing in the area, and
recreational boating in the area can
transit waters outside the safety zone. In
addition, the effect of this rule will not
be significant because the safety zone is
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of limited duration and limited size. For
the above reasons, the Coast Guard does
not anticipate any significant economic

impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to operate, transit, or
anchor in a portion of the Potomac
River, National Harbor Access Channel,
located at National Harbor, MD, from 6
p.m. through 8 p.m. on November 19,
2011, and if necessary due to inclement
weather, from 6 p.m. through 8 p.m. on
November 20, 2011. This safety zone
will not have a significant economic
impact on a substantial number of small
entities for the following reasons. The
safety zone is of limited size and
duration. In addition, before the
effective periods, the Coast Guard will
issue maritime advisories widely
available to users of the waterway to
allow mariners to make alternative
plans for transiting the affected area.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-(888) 734-3247).
The Coast Guard will not retaliate
against small entities that question or

complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the

Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866, as
supplemented by Executive Order
13563, Improving Regulation and
Regulatory Review, and is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
The Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone.
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An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107—295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05-0976 to read as
follows:

§165.T05-0976 Safety Zone; Fireworks
Display, Potomac River, National Harbor
Access Channel, MD.

(a) Regulated Area. The following area
is a safety zone: All waters of the
Potomac River, National Harbor Access
Channel, within a 50 yards radius of a
fireworks discharge platform in
approximate position latitude 38°47°01”
N, longitude 077°01"15” W, located at
National Harbor, Maryland (NAD 1983).

(b) Regulations. The general safety
zone regulations found in 33 CFR
165.23 apply to the safety zone created
by this temporary section,
§165.T05.0976.

(1) All vessels and persons are
prohibited from entering this zone,
except as authorized by the Coast Guard
Captain of the Port Baltimore.

(2) Persons or vessels requiring entry
into or passage within the zone must
request authorization from the Captain
of the Port Baltimore or his designated
representative by telephone at (410)
576—2693 or on VHF-FM marine band
radio channel 16.

(3) All Coast Guard assets enforcing
this safety zone can be contacted on
VHF-FM marine band radio channels
13 and 16.

(4) The operator of any vessel within
or in the immediate vicinity of this
safety zone shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign, and

(ii) Proceed as directed by any
commissioned, warrant or petty officer

on board a vessel displaying a Coast
Guard Ensign.

(c) Definitions. Captain of the Port
Baltimore means the Commander, Coast
Guard Sector Baltimore or any Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port to act on his behalf.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer who has been authorized
by the Captain of the Port Baltimore to
assist in enforcing the safety zone
described in paragraph (a) of this
section.

(d) Enforcement. The U.S. Coast
Guard may be assisted by Federal, State
and local agencies in the patrol and
enforcement of the zone.

(e) Enforcement period. This section
will be enforced from 6 p.m. through
8 p.m. on November 19, 2011 and, if
necessary due to inclement weather,
from 6 p.m. through 8 p.m. on
November 20, 2011.

Dated: October 20, 2011.
Mark P. O’'Malley,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2011-29409 Filed 11-14-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2011-1017]

RIN 1625-AA00

Safety Zone; Department of Defense
Exercise, Hood Canal, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around vessels involved in a
Department of Defense exercise in Hood
Canal, WA that will take place on
November 21, 2011. A safety zone is
necessary to ensure the safety of the
maritime public during the exercise.
The zone will do so by prohibiting any
person or vessel from entering or
remaining in the safety zone unless
authorized by the Captain of the Port.
DATES: This rule is effective from 6 a.m.
until 11:59 p.m. on November 21, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
1017 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-1017 in the “Keyword”

box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Lieutenant Ian S.
Hanna, Waterways Management
Division, Coast Guard Sector Puget
Sound; Coast Guard; telephone (206)
217-6045, email
SectorPugetSoundWWM®@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it
would be contrary to the public interest,
since the event requiring the
establishment of this safety zone would
be over before a comment period would
end. These Department of Defense
(DOD) vessels have an important and
urgent need to perform this training in
order to be ready to protect U.S.
persons, assets, and waters; it would be
contrary to the public interest to delay
the exercise to allow for a comment
period. Further, publishing an NPRM is
unnecessary as the safety zone is neither
burdensome, nor controversial. The
safety zone created is short in duration,
and vessels can transit around it, or
through it with permission of the
Captain of the Port (COTP).

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Good cause exists because the
event would be over before the final rule
could be published. These DOD vessels
have an important and urgent need to
perform this training in order to be
ready to protect U.S. persons, assets,
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and waters; it would be contrary to the
public interest to delay this important
exercise to allow for a delayed effective
date.

Background and Purpose

The DOD will be conducting a
training exercise in the northern part of
Hood Canal, WA. During the exercise,
tactical vessels will be maneuvering
through the Hood Canal from the
entrance of Dabob Bay to Foulweather
Bluff. This exercise will include fast
moving surface vessels, smoke
machines, and pyrotechnics. This safety
zone is being created to ensure the
safety of the maritime public and
vessels participating in the exercise by
preventing collisions between
exercising vessels and the maritime
public, and by keeping the maritime
public a safe distance away from
potentially startling or disorienting
smoke, bright flashes, and loud noises.

Discussion of Rule

The temporary safety zone established
by this rule will prohibit any person or
vessel from entering or remaining
within 1000 yards of any vessel
involved in the DOD exercise while
such vessel is transiting Hood Canal,
WA between Foul Weather Bluff and the
entrance to Dabob Bay. Members of the
maritime public will be able to identify
participating vessels by their gray color
and orange Coast Guard stripe on the
hull. The COTP may be also assisted in
the enforcement of the zones by other
federal, state, or local agencies.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under that Order. It is
not “significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

The Coast Guard bases this finding on
the fact that the safety zones will be in
place for a limited period of time and

vessel traffic will be able to transit
around the safety zones. Maritime traffic
may also request permission to transit
through the zones from the COTP, Puget
Sound or Designated Representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities; the owners and operators of
vessels intending to operate in the
waters covered by the safety zone while
it is in effect. The rule will not have a
significant economic impact on a
substantial number of small entities
because the safety zone will be in place
for a limited period of time and
maritime traffic will still be able to
transit around the safety zone. Maritime
traffic may also request permission to
transit though the zones from the COTP,
Puget Sound or Designated
Representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG—FAIR (1—(888) 734—-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866, as
supplemented by Executive Order
13563, Improving Regulation and
Regulatory Review, and is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
The Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the

docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165, as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-200 to read as
follows:

§165.T13—200 Safety Zone; Department of
Defense Exercise, Hood Canal, Washington.

(a) Location. The following area is a
safety zone: All waters encompassed
within 1000 yards of any vessel that is
involved in the Department of Defense
exercise while such vessel is transiting
Hood Canal, WA between Foul Weather
Bluff and the entrance to Dabob Bay.
Vessels involved will be various sizes,
including 25, 33, and 64 feet in length
and can be identified as being gray in
color with an orange United States Coast
Guard stripe on the vessels’” hull.

(b) Regulations. In accordance with
the general regulations in 33 CFR part
165, subpart C, no person may enter or
remain in the safety zone created in this
rule unless authorized by the Captain of
the Port or his Designated
Representative. See 33 CFR part 165,
subpart C, for additional information
and requirements. Vessel operators
wishing to enter the zone during the
enforcement period must request
permission for entry by contacting the
on-scene patrol commander on VHF
channel 13 or 16, or the Sector Puget
Sound Joint Harbor Operations Center at
(206) 217-6001.

(c) Enforcement Period. This rule is
effective on November 21, 2011 from 6
a.m. to 11:59 p.m., unless canceled
sooner by the Captain of the Port.

Dated: October 27, 2011.

S.]J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2011-29408 Filed 11-14-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 1
[Docket No. PTO-P-2011-0065]

RIN 0651-AC64

Fee for Filing a Patent Application
Other Than by the Electronic Filing
System

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: The Leahy-Smith America
Invents Act provides an additional fee
of $400 for applications not filed
electronically. This final rule revises the
rules of practice to include the fee for
applications not filed electronically.

DATES: Effective Date: November 15,
2011.

FOR FURTHER INFORMATION CONTACT:
James J. Engel, Senior Legal Advisor,
Office of Patent Legal Administration,
Office of the Associate Commissioner
for Patent Examination Policy, by
telephone at (571) 272—-7725; or by mail
addressed to: Mail Stop Comments
Patents, Commissioner for Patents, P.O.
Box 1450, Alexandria, VA 22313-1450.

SUPPLEMENTARY INFORMATION: Section
10(h) of the Leahy-Smith America
Invents Act provides that an additional
fee of $400 shall be established for each
application for an original (i.e., non-
reissue) patent, except for a design,
plant, or provisional application, that is
not filed by electronic means as
prescribed by the Director of the United
States Patent and Trademark Office
(USPTO). See Public Law 112—-29, 125
Stat. 283, 319 (2011). Section 10(h) also
provides that this fee is reduced by 50
percent for small entities under
35 U.S.C. 41(h)(1). See id. Section 10(h)
also provides that this new fee is
effective on November 15, 2011 (sixty
days after the date of enactment of the
Leahy-Smith America Invents Act). See
id. This final rule revises 37 CFR 1.16
and 1.445 to include the fee for
applications not filed electronically.
The USPTO encourages applicants to
file their applications via its electronic
filing system (EFS-Web) to avoid the fee
provided for by section 10(h) of the
Leahy-Smith America Invents Act.
Information concerning electronic filing
via EFS-Web is available from the
USPTO’s Patent Electronic Business
Center (EBC) at http://www.uspto.gov/
patents/process/file/efs/index.jsp.
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Section-by-Section Discussion

Title 37 of the Code of Federal
Regulations, Part 1, is amended as
follows:

Section 1.16: Section 1.16(t) is added
to require the non-electronic filing fee of
$400 ($200 for a small entity) for any
application under 35 U.S.C. 111(a) (i.e.,
any nonprovisional application) that is
filed on or after November 15, 2011,
other than by the USPTO’s electronic
filing system (EFS-Web), except for a
reissue, design, or plant application.

Section 1.445: The introductory text
of § 1.445(a) is amended to add “by law
or” prior to “by the Director under the
authority of 35 U.S.C. 376" because the
fee for filing an application other than
by the USPTOQ’s electronic filing system
is established by law (section 10(h) of
the Leahy-Smith America Invents Act).
Section 1.445(a) is amended to set out
the current transmittal fee as a basic fee
in § 1.445(a)(1)(i) and to add a new
§ 1.445(a)(1)(ii) setting out the non-
electronic filing fee of $400 ($200 for a
small entity) for any Patent Cooperation
Treaty (PCT) international application
designating the United States of
America that is filed on or after
November 15, 2011, other than by the
USPTO’s electronic filing system (EFS-
Web), except for a plant application.
Section 1.445(a)(1)(ii) does not contain
a reference to reissue, design, or
provisional applications as these types
of applications cannot be filed via the
PCT. While § 1.445(a)(1)(ii) contains a
reference to plant applications, the
USPTO advises against filing a plant
application under the PCT because
many countries do not consider this
subject matter to be patent-eligible, and
the color drawings or color photographs
that are often necessary for plant
applications (§ 1.165(b)) are not
permitted in PCT international
applications (PCT Applicant’s Guide
(15.159) (Oct. 2011)).

The USPTO will consider
applications filed with the USPTO via
the Department of Defense Secret
Internet Protocol Router Network
(SIPRNET) as filed via the USPTO’s
electronic filing system for purposes of
§1.16(t) and § 1.445(a)(1)({i).

Rule Making Considerations

A. Administrative Procedure Act
(APA): Section 10(h) of the Leahy-Smith
America Invents Act provides that an
additional fee of $400 ($200 for a small
entity) shall be established for each
application for an original (i.e., non-
reissue) patent, except for a design,
plant, or provisional application, that is
not filed by electronic means as
prescribed by the Director of the

USPTO. The changes in this final rule
simply reiterate the provisions of
section 10(h) of the Leahy-Smith
America Invents Act and are thus
merely interpretative. See Gray Panthers
Advocacy Comm. v. Sullivan, 936 F.2d
1284, 1291-1292 (DC Cir. 1991)
(regulation that reiterates statutory
language does not require notice and
comment procedures). Accordingly,
prior notice and an opportunity for
public comment are not required
pursuant to 5 U.S.C. 553(b)(A) or any
other law. See Cooper Techs. Co. v.
Dudas, 536 F.3d 1330, 1336—37 (Fed.
Cir. 2008) (stating that 5 U.S.C. 553, and
thus 35 U.S.C. 2(b)(2)(B), do not require
notice and comment rule making for
“interpretative rules, general statements
of policy, or rules of agency
organization, procedure, or practice.”)
(quoting 5 U.S.C. 553(b)(A)). In
addition, thirty-day advance publication
is not required pursuant to 5 U.S.C.
553(d) or any other law. See 5 U.S.C.
553(d) (requiring thirty-day advance
publication for substantive rules).

B. Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to
5 U.S.C. 553 or any other law, neither
a regulatory flexibility analysis nor a
certification under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) is
required. See 5 U.S.C. 603.

C. Executive Order 13132
(Federalism): This rule making does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

D. Executive Order 12866 (Regulatory
Planning and Review): This rule making
has been determined not to be
significant for purposes of Executive
Order 12866 (Sept. 30, 1993), as
amended by Executive Order 13258
(Feb. 26, 2002) and Executive Order
13422 (Jan. 18, 2007).

E. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
USPTO has complied with Executive
Order 13563 (Jan. 18, 2011).
Specifically, the USPTO has, to the
extent feasible and applicable: (1) Made
a reasoned determination that the
benefits justify the costs of the rule;

(2) tailored the rule to impose the least
burden on society consistent with
obtaining the regulatory objectives;

(3) selected a regulatory approach that
maximizes net benefits; (4) specified
performance objectives; (5) identified
and assessed available alternatives;

(6) involved the public in an open
exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the

private sector, and the public as a
whole, and provided on-line access to
the rule making docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

F. Executive Order 13175 (Tribal
Consultation): This rule making will
not: (1) Have substantial direct effects
on one or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal government; or (3) preempt
tribal law. Therefore, a tribal summary
impact statement is not required under
Executive Order 13175 (Nov. 6, 2000).

G. Executive Order 13211 (Energy
Effect): This rule making is not
significant energy action under
Executive Order 13211 because this rule
making is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

H. Executive Order 12988 (Civil
Justice Reform): This rule making meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

I Executive Order 13045 (Protection
of Children): This rule making is not an
economically significant rule and does
not concern an environmental risk to
health or safety that may
disproportionately affect children under
Executive Order 13045 (Apr. 21, 1997).

J. Executive Order 12630 (Taking of
Private Property): This rule making will
not effect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

K. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), the USPTO
will submit a report containing this final
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the Government
Accountability Office. The change in
this rule making is not expected to
result in an annual effect on the
economy of 100 million dollars or more,
a major increase in costs or prices, or
significant adverse effects on
competition, employment, investment,
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productivity, innovation, or the ability making upon submission to the OMB of
of United States-based enterprises to the renewals of those information By a small entity (§1.27(a)) ........ $200.00
compete with foreign-based enterprises  collections. By other than a small entity ....... $400.00

in domestic and export markets.
Therefore, this rule making is not
expected to result in a “‘major rule” as
defined in 5 U.S.C. 804(2).

L. Unfunded Mandates Reform Act of
1995: The changes proposed in this
notice do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501 et seq.

M. National Environmental Policy
Act: The rule making will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1968. See
42 U.S.C. 4321 et seq.

N. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (15 U.S.C. 272 note) are
inapplicable, because this rule making
does not involve the use of technical
standards.

O. Paperwork Reduction Act: This
rule making involves information
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). As discussed
previously, the changes in this final rule
simply reiterate the provisions of
section 10(h) of the Leahy-Smith
America Invents Act. The collection of
information involved in this rule
making has been reviewed and
previously approved by OMB under
OMB control numbers 0651-0021 and
0651-0032. This notice does not add
any additional information collection
requirements for patent applicants or
patentees. Therefore, the USPTO is not
resubmitting information collection
packages to OMB for its review and
approval because the changes proposed
in this notice do not affect the
information collection requirements
associated with the information
collections under OMB control numbers
0651-0021 and 0651-0032. The USPTO
will update fee calculations for the
currently approved information
collections associated with this rule

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Courts, Freedom of
information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses, and
Biologics.

For the reasons set forth in the
preamble, 37 CFR part 1 is amended as
follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR

part 1 continues to read as follows:
Authority: 35 U.S.C. 2(b)(2), unless

otherwise noted.

m 2. Section 1.16 is amended by adding

paragraph (t) to read as follows:

§1.16 National application filing, search,
and examination fees.

(t) Non-electronic filing fee for any
application under 35 U.S.C. 111(a) that
is filed on or after November 15, 2011,
other than by the Office electronic filing
system, except for a reissue, design, or
plant application:

By a small entity (§1.27(a))
By other than a small entity .......

$200.00
$400.00

* * * * *

m 3. Section 1.445 is amended by
revising paragraph (a) introductory text
and paragraph (a)(1) to read as follows:

§1.445 International application filing,
processing and search fees.

(a) The following fees and charges for
international applications are
established by law or by the Director
under the authority of 35 U.S.C. 376:

(1) A transmittal fee (see 35 U.S.C.
361(d) and PCT Rule 14) consisting of:

$240.00

(ii) A non-electronic filing fee portion
for any international application
designating the United States of
America that is filed on or after
November 15, 2011, other than by the
Office electronic filing system, except
for a plant application:

(i) A basic portion

* * * * *

Dated: November 7, 2011.
David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2011-29462 Filed 11-14-11; 8:45 am]
BILLING CODE 3510-16-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3055
[Docket No. RM2011-14; Order No. 947]
Performance Measurement

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adopting
a rule addressing reporting requirements
for the measurement of the level of
service the Postal Service provides in
connection with Stamp Fulfillment
Services following consideration of
comments filed in response to a
proposed rule. No commenter opposed
the proposed rule. The final rule is
therefore adopted as proposed.
Adoption of this rule will foster greater
transparency and accountability.

DATES: Effective date: December 15,
2011.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at (202) 789-6820 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION:
Regulatory History: 76 FR 55619
(September 8, 2011).
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1. Introduction

This rulemaking is part of the series
of rulemakings initiated by the Postal
Regulatory Commission (Commission)
to fulfill its responsibilities under the
Postal Accountability and Enhancement
Act (PAEA), Public Law 109—-435, 120
Stat. 3198 (2006). The final rules
described herein, which establish
reporting requirements for the
measurements of level of service
afforded by the Postal Service in
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connection with Stamp Fulfillment
Services (SFS), are adopted as proposed.
The reporting of level of service is
required by 39 U.S.C. 3652(a)(2)(B)(i) as
part of the Postal Service’s annual report
to the Commission and supporting
documentation. This is a part of the
Commission’s implementation of a
modern system of rate regulation for
market dominant products to ensure
service is not impaired as a result of the
greater flexibility provided to the Postal
Service under the PAEA in light of the
price cap requirements. See 39 U.S.C.
3622 and 3651.

II. Procedural History

An SFS fee is charged for order
processing and handling stamp and
product orders received by mail, phone,
fax, or Internet at the Postal Service’s
Stamp Fulfillment Services center in
Kansas City, Missouri. Orders can
include stamps, stamped cards,
envelopes, stationery, and other
philatelic items.

On July 13, 2010, the Commission
added SFS to the market dominant
product list pursuant to a Postal Service
request.? On June 16, 2011, the
Commission granted a Postal Service
request for a temporary waiver from
reporting service performance for SFS
until the filing date for the 2011 Annual
Compliance Report. The Commission
further asked the Postal Service to either
file a request for a semi-permanent
exception from reporting or begin the
consultation process for establishing
service standards (and measurement
systems) prior to August 1, 2011.2

By letter dated July 29, 2011, the
Postal Service informed the Commission
of its intent to institute an internal
measurement system for SFS and asked
for Commission comment.3 The Postal
Service proposed service standards,
measurement methodologies, and
reporting requirements. The Postal
Service indicated that it would
formalize its proposed service standards
through a Federal Register notice.

On August 25, 2011, the Commission
responded to the Postal Service request
for comment.# The Commission

1Docket No. MC2009-19, Order No. 487, Order
Accepting Product Descriptions and Approving
Addition of Stamp Fulfillment Services to the Mail
Classification Schedule Product Lists, July 13, 2010.

2Docket Nos. RM2011-1, RM2011—4 and
RM2011-7, Order No. 745, Order Concerning
Temporary Waivers and Semi-Permanent
Exceptions from Periodic Reporting of Service
Performance Measurement, June 16, 2011.

3 Letter from Kevin A. Calamoneri, Managing
Counsel Corporate & Postal Business Law, United
States Postal Service to Shoshana M. Grove,
Secretary, Postal Regulatory Commission, July 29,
2011.

4 Letter from Shoshana M. Grove, Secretary,
Postal Regulatory Commission to Kevin A.

concurred with the measurement
approach that the Postal Service
proposed and indicated that the
Commission would initiate a
rulemaking to make the Commission’s
reporting rules consistent with the
Postal Service’s reporting proposals.

On September 1, 2011, the
Commission initiated the instant
proceeding to consider rules for
periodic reporting SFS service
performance measurements.> The Public
Representative and David B. Popkin
(Popkin) commented on the proposed
rules.6 The Postal Service filed reply
comments.”

III. Background of Postal Service
Proposals

A. Proposed Measurement System

The Postal Service proposed to
measure the time from SFS order entry
to the time a SFS order is placed on a
mail truck manifest for entry into the
mailstream. The transit time once an
order is entered into the mailstream to
delivery is not included as part of the
SFS measurement.

A measurement starts when an order
is entered into the National Customer
Management System (NCMS). NCMS
manages SFS inventory, general ledger,
order history, and customer accounts.

A measurement ends when the order
is logically closed out in the Automated
Fulfillment Equipment System (AFES).8
The AFES system interacts with NCMS
and is used to fulfill orders.

B. Proposed Service Standards

The Postal Service’s proposed service
standards vary depending upon how a

Calamoneri, Managing Counsel Corporate & Postal
Business Law, United States Postal Service, August
25, 2011.

5 Notice of Proposed Rulemaking on Periodic
Reporting of Service Performance Measurements for
Stamp Fulfillment Services, September 1, 2011
(Order No. 837).

6Public Representative’s Comments in Response
to Order No. 837 (PR Comments); Comments/
Motion of David B. Popkin, September 22, 2011
(Popkin Comments); Additional Comments of David
B. Popkin, October 4, 2011 (Popkin Additional
Comments). In response to the Popkin Comments,
the Postal Service filed a Response of United States
Postal Service to Comments/Motion of David B.
Popkin, September 28, 2011. The Postal Service
attached the Kevin A. Calamoneri and Shoshana M.
Grove letters cited in footnotes 3 and 4,
respectively, a description of the Postal Service’s
proposed service performance measurement plan,
and a copy of its proposed Federal Register notice
for SFS.

7Reply Comments of United States Postal
Service, October 12, 2011 (Postal Service Reply
Comments).

8 A logical closure is an indication that an order
has been fulfilled, packaged, labeled, and placed on
a manifest for pickup by a Postal Service truck
before entering the mailstream.

customer’s order was received.® The
Postal Service proposes the following
three service standards:
e Internet Orders: Non-Philatelic/Non-
Custom
Less than or equal to 2 business days
e Business Level Orders
Less than or equal to 5 business days
e Philatelic/Custom and all Other Order
Sources
Less than or equal to 10 business days

C. Proposed Service Goals

For each of the three proposed service
standards, the Postal Service proposes a
service goal or target of achieving each
service standard at least 90 percent of
the time.

IV. Service Performance Measurement
Reporting

The Postal Service proposed to report
the percentage of time that SFS meets or
exceeds the applicable proposed service
standard. The Postal Service also
proposed to report service variances.
Service variances will report the total
percentage of orders fulfilled within the
applicable service standard, plus the
percentage that are fulfilled 1, 2, or 3
days late. Reporting is to be
disaggregated by how a customer’s order
was received. Percentage on time and
service variance reporting are to be
provided to the Commission both on a
quarterly and on an annual basis.

V. Service Performance Measurement
Reporting Rules

The Commission proposed to modify
39 CFR 3055.65 to include a special
reporting requirement for SFS. Section
3055.65 specifies the requirements for
the periodic reporting (quarterly) of
service performance achievements for
special services, which includes SFS.10

The special reporting requirement
specifies that the Postal Service will
report (1) SFS on-time service
performance (as a percentage rounded to
one decimal place); and (2) SFS service
variance (as a percentage rounded to
one decimal place) for orders fulfilled
within +1 day, +2 days, and +3 days of
their applicable service standard.

Both items shall be disaggregated by
customer order entry method. The
Postal Service currently proposed three
customer order entry methods: (1)
Internet Orders: Non-Philatelic/Non-
Custom; (2) Business Level Orders; and

9 As previously stated, the Postal Service’s
proposed service standards are not the subject of
this rulemaking and can best be addressed by
interested persons through a response to the Postal
Service’s Federal Register notice on this subject
matter.

10 Note that section 3055.31(e) currently requires
quarterly data to be aggregated to an annual level
and reported to the Commission.
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(3) Philatelic/Custom and all Other
Order Sources. By generically referring
to the three proposed methods as
“customer order entry method,” the
Postal Service is provided flexibility to
propose other methods to the
Commission for future implementation
without requiring a rule change.

VI. Review of Comments

Three parties, the Public
Representative, Popkin, and the Postal
Service, provided comments in this
docket. No party opposed adoption of
the reporting rules as proposed.
However, both the Public
Representative and Popkin provided
significant comments on the Postal
Service’s proposed measurement system
and service standards.

A. Public Representative Comments

The Public Representative questions
whether the data reported will be
meaningful based upon the Postal
Service’s selection of service standards.
He submits that “one purpose of service
performance reporting is to make public
service performance results that
ultimately prompt further
improvements in service by the Postal
Service.” PR Comments at 3. He
contends that the Postal Service has
selected service standards that are
relatively easy to meet. Thus, he asserts
there will be no impetus to improve the
fulfillment of SFS orders.

To develop meaningful service
standards, the Public Representative
suggests that the Postal Service be
required to report, for the first 3 years
after implementation, the percentage of
orders fulfilled for each business day of
the 2-, 5-, and 10-day service standards.
He argues that this would establish a
service performance baseline for
determining whether the reported
results are meaningful. Id. at 3—4.

The Public Representative further
suggests that the Postal Service be
required to define and describe the
service standards for Internet Orders:
(1) Non-Philatelic/Non-Custom; (2)
Business Level Orders; and (3)
Philatelic/Custom and all Other Order
Sources so it is clear what is being
measured. Id. at 4.

B. Popkin Comments

Popkin, like the Public
Representative, questions whether the
data reported will be meaningful.
Popkin Comments at 2. Based on his
observations, Popkin contends that the
10 business day standard will be met
virtually all the time, thus not providing
any challenge to the Postal Service to
improve service. Id.; Popkin Additional
Comments at 2—3. Popkin suggests that

the Postal Service be required to provide
data over the past few years to evaluate
the 10-day standard. Popkin Comments
at 2; Popkin Additional Comments at
2-3, 4-5.

Popkin complains of the lack of
opportunity to comment on the Postal
Service’s SFS service standards because
the standards appear as a final rule in
the Federal Register. He is also critical
of the Commission for focusing on the
reporting requirements instead of the
Postal Service’s service standards.
Popkin Additional Comments at 1-2.

During the comment period, Popkin
submitted a Freedom of Information Act
request directed to the Postal Service
seeking information on SFS order
fulfillments. Id. at 3. Popkin contends
the information provided supports his
allegation that orders are being
processed in substantially less time than
indicated by the service standards.

Popkin notes that orders received
during system downtime or catastrophic
system failure, and pre-orders will be
excluded from service standard
reporting. He argues that these
situations should not be excluded from
reporting. Id. at 4-5.

Popkin also argues that the reporting
categories should be clarified and better
defined. Id. at 5.

C. Postal Service Reply Comments

The Postal Service’s Reply Comments
address the issues raised by the Public
Representative and Popkin and
conclude that no change is necessary to
its proposed measurement system and
service standards.

The Postal Service states that it
considered the questions raised by the
Public Representative and Popkin while
establishing a measurement system and
service standards. Postal Service Reply
Comments at 4. The Postal Service
discusses the data it had available in
making its decisions and the limitations
of the data provided to Popkin. Id. at 4—
5. It comments on its selection of
reporting categories associated with its
measurement system design. Id. at 5. It
explains that customer expectations and
volumes associated with the publication
of a catalog and the holiday season play
arole in establishing service standards.
Id. at 5-6. Noting that Popkin’s
comments are based on his personal
perception (one of 3 million orders
received yearly), the Postal Service
contends that it has to consider a variety
of order scenarios when establishing
service standards. Id. at 7-8.

The Postal Service believes that pre-
orders are properly excluded from
measurement because the creation date
for the order could be weeks before the
product is allowed to ship. The Postal

Service notes that an order containing a
pre-ordered item is split into two orders,
with the items that can be fulfilled
processed immediately. Id. at 7.

The Postal Service also contends that
planned system downtimes and system
failures are properly excluded from
measurement. Id. The Postal Service
describes system downtimes as audit
periods or planned system upgrade
periods. It states that during system
downtimes customers are told to
“please expect longer timeframe for
delivery.” Id.

The Postal Service does not believe it
is necessary to report daily fulfillments
as suggested by the Public
Representative and Popkin for the
purpose of evaluating the
appropriateness of the selected service
standards. Id. at 8—9. The Postal Service
argues that this is asking the
Commission to substitute its judgment
for that of the Postal Service in an area
that is within the realm of the Postal
Service. The Postal Service
acknowledges that the Commission has
a range of regulatory tools at its disposal
if there is reason to believe that the
service standards are not meaningful.

Finally, the Postal Service contends
that it cannot provide further definitions
regarding service standard categories
because data is not fully available at this
time. Id. at 9.

VII. Final Rule

The Commission adopts the SFS
service performance reporting
requirements as proposed. The rules
will be incorporated into the
Commission’s rules of practice and
procedure by modifying the periodic
reporting of service performance
achievements for special services found
in 39 CFR 3055.65.

Both the Public Representative and
Popkin believe the Postal Service’s
proposed service standards will be
exceptionally easy to meet and provide
little incentive for improvement in
service. Both suggest temporarily
reporting time to fulfillment on a daily
basis to judge the appropriateness of the
proposed standards.

The Commission concurs that a
purpose of service performance
measurement is to drive improvement
in service. However, costs that drive
some improvement must be balanced
with the value of results. To justify
improvements in service, other factors
also must be considered, such as
customer needs and expectations, and
the capabilities of the system to provide
that service. The Postal Service
indicates that it has considered these
factors in formulating its initial
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proposals. The Commission will not
require reporting of time to fulfillment
on a daily basis at this point. The
Commission first would like to review
the ability of the Postal Service to meet
its service standards as proposed before
suggesting any changes. A Commission
review of this service could be initiated
if future demonstration that customer
needs or expectations are not being met.
As noted by the Postal Service, if in the
future the Commission does not believe
SFS service performance reporting is
providing meaningful data, the
Commission has the authority to direct
changes in measurement systems and
standards.

Popkin contends that orders received
during system downtime or catastrophic
system failure, and pre-orders should
not be excluded from service standard
reporting. The Commission currently is
willing to accept excluding planned
downtimes so long as customers are
notified of these occurrences as
indicated by the Postal Service.
However, the Commission believes that
system failures (unscheduled events)
should be included in the reporting of
service performance. Infrequent events
can be explained within the data
reports. Frequent events might indicate
a systemic problem that requires
immediate attention. The Commission
recommends that the Postal Service
revisit the decision to exclude system
failures.

The Postal Service states that pre-
orders may be received well in advance
of fulfillment. This creates a problem for
determining when to start-the-clock on
measurement. The Commission agrees
that pre-orders create a start-the-clock
issue and that it need not be addressed
at this time.

The Public Representative and Popkin
contend that the reporting categories
should be clarified and better defined.
The Commission reminds the Postal
Service that it must provide a
description of what is being measured
with each annual report to the
Commission. See 39 CFR 3055.2(e)(1).
The Postal Service is directed to ensure
that accurate descriptions of the
reporting categories are provided at that
time.

VIII. Ordering Paragraphs

It is ordered:

1. The Commission amends its rules
of practice and procedure by modifying
the periodic reporting of service
performance achievements for special
services found in 39 CFR 3055.65. The
changes to 39 CFR 3055.65 appear
following the signature of this order.

2. The Secretary shall arrange for
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3055

Administrative practice and
procedure; Postal service; Reporting and
recordkeeping requirements.

By the Commission.
Shoshana M. Grove,
Secretary.

For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3055—SERVICE
PERFORMANCE AND CUSTOMER
SATISFACTION REPORTING

m 1. The authority citation for part 3055
continues to read as follows:

Authority: 39 U.S.C. 503, 3622(a), 3652(d)
and (e), 3657(c).

m 2.In § 3055.65, add paragraph (d) to
read as follows:

§3055.65 Special Services.
* * * * *

(d) Additional reporting for Stamp
Fulfillment Service. For Stamp
Fulfillment Service, report:

(1) The on-time service performance
(as a percentage rounded to one decimal
place), disaggregated by customer order
entry method; and

(2) The service variance (as a
percentage rounded to one decimal
place) for orders fulfilled within +1 day,
+2 days, and +3 days of their applicable
service standard, disaggregated by
customer order entry method.

[FR Doc. 2011-29391 Filed 11-14-11; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2011-0029-201103; FRL—
9490-5]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Charlotte-
Gastonia-Rock Hill, NC and SC;
Determination of Attainment of the
1997 8-Hour Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
determine that the Charlotte-Gastonia-

Rock Hill, North Carolina-South
Carolina nonattainment area has
attained the 1997 8-hour ozone national
ambient air quality standards (NAAQS).
The Charlotte-Gastonia-Rock Hill, North
Carolina-South Carolina 1997 8-hour
ozone nonattainment area (hereafter
referred to as the “‘bi-state Charlotte
Area”’) is composed of Cabarrus, Gaston,
Lincoln, Mecklenburg, Rowan, Union
and a portion of Iredell (Davidson and
Coddle Creek Townships) Counties in
North Carolina; and a portion of York
County in South Carolina. This
determination is based upon complete,
quality assured, 