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Presidential Documents

Title 3—

The President

Executive Order 13594 of December 19, 2011

Adjustments of Certain Rates of Pay

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Continuing Appropria-
tions and Surface Transportation Extensions Act, 2011 (Public Law 111-
322), which freezes certain pay schedules for civilian Federal employees
at 2010 levels through 2012 and provides for the phase-in of the full applica-
ble locality pay rates in non-foreign areas pursuant to the Non-Foreign
Area Retirement Equity Assurance Act of 2009 (5 U.S.C. 5304 note), it
is hereby ordered as follows:

Section 1. Statutory Pay Systems. Pursuant to the Continuing Appropriations
and Surface Transportation Extensions Act, 2011(Public Law 111-322; De-
cember 22, 2010), the rates of basic pay or salaries of the statutory pay
systems (as defined in 5 U.S.C. 5302(1)) are set forth on the schedules
attached hereto and made a part hereof:

(a) The General Schedule (5 U.S.C. 5332(a)) at Schedule 1;
(b) The Foreign Service Schedule (22 U.S.C. 3963) at Schedule 2; and

(c) The schedules for the Veterans Health Administration of the Department
of Veterans Affairs (38 U.S.C. 7306, 7404; section 301(a) of Public Law
102—40) at Schedule 3.

Sec. 2. Senior Executive Service. The ranges of rates of basic pay for senior
executives in the Senior Executive Service, as established pursuant to 5
U.S.C. 5382, are set forth on Schedule 4 attached hereto and made a part
hereof.

Sec. 3. Certain Executive, Legislative, and Judicial Salaries. The rates of
basic pay or salaries for the following offices and positions are set forth
on the schedules attached hereto and made a part hereof:

(a) The Executive Schedule (5 U.S.C. 5312-5318) at Schedule 5;

(b) The Vice President (3 U.S.C. 104) and the Congress (2 U.S.C. 31)
at Schedule 6; and

(c) Justices and judges (28 U.S.C. 5, 44(d), 135, 252, and 461(a), and
section 140 of Public Law 97-92) at Schedule 7.

Sec. 4. Uniformed Services. The rates of monthly basic pay (37 U.S.C.
203(a)) for members of the uniformed services, as adjusted under 37 U.S.C.
1009, and the rate of monthly cadet or midshipman pay (37 U.S.C. 203(c))
are set forth on Schedule 8 attached hereto and made a part hereof.

Sec. 5. Locality-Based Comparability Payments. (a) Pursuant to section 5304
of title 5, United States Code, the Non-Foreign Area Retirement Equity
Assurance Act of 2009 (5 U.S.C. 5304 note), and the Continuing Appropria-
tions and Surface Transportation Extensions Act, 2011(Public Law 111-—
322; December 22, 2010), locality-based comparability payments shall be
paid in accordance with Schedule 9 attached hereto and made a part hereof.
(b) The Director of the Office of Personnel Management shall take such
actions as may be necessary to implement these payments and to publish
appropriate notice of such payments in the Federal Register.
Sec. 6. Administrative Law Judges. Pursuant to section 5372 of title 5,
United States Code, the rates of basic pay for administrative law judges
are set forth on Schedule 10 attached hereto and made a part hereof.
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Sec. 7. Effective Dates. Schedule 8 is effective January 1, 2012. The other
schedules contained herein are effective on the first day of the first applicable
pay period beginning on or after January 1, 2012.

Sec. 8. Prior Order Superseded. Executive Order 13561 of December 22,
2010, is superseded.

THE WHITE HOUSE,
December 19, 2011.

Billing code 3295-F2-P
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SCHEDULE 3--VETERANS HEALTH ADMINISTRATION SCHEDULES
DEPARTMENT OF VETERANS AFFAIRS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2012)

Schedule for the Office of the Under Secretaryvfor Health
(38 U.S.C. 7306)*

Assistant Under Secretaries for Health . . . . . . . $157,279*«*
(Only applies to incumbents who are not phy51c1ans or dentlsts)

Minimum Maximum

Service Directors . . . e e e e e e . . . . . . . . S5116,844 $145,113
Director, National Center

for Preventive Health . . . . . . . . . . . . . . . . 99,628 145,113

Physician and Dentist Base and Longevity Schedule***

Physician Grade . . . . . . . . . . . . . . . . . . . . $97,987 $143,725
Dentist Grade . . . . . . . . . . . v e e e e e 97,987 143,725

Clinical Podiatrist, Chiropractor, and Optometrist Schedule

Chief Grade . . . . . + « + « « 4 e w e e e o . . . . . $99,628 $129,517
Senior Grade. . . . . . . v e e e e e e e e e e 84,697 110,104
Intermediate Grade. . . . . . . . . . . .+ . ... 71,674 93,175
Full Grade. . . . . . . . .« . . . . . o0 e e e e e 60,274 78,355
Associate Grade . . . . . . . . . . . . .. oL 50,287 65,371

Physician Assistant and Expanded-Function
Dental Auxiliary Schedule ***%*

Director Grade. . . . e e e e e e e e e ... . . . 899,628 $129,517
Assistant Director Grade. e e e e e e e e e e e e e 84,697 110,104
Chief Grade . . . . . . .« .+ . i e e e e e e e e e e 71,674 93,175
Senior Grade. . . . . . . . . 0 e e e e e e e e e e 60,274 78,355
Intermediate Grade. . . . . . . . . . . . . .o 0o . 50,287 65,371
Full Grade. . . . . . . . . . . . oo e e e e e e e e 41,563 54,028
Associate Grade . . . . . . . . . o e o0 e e e 35,766 46,494
Junior Grade. . . . . . . . e e e e e e e e e e e e e 30,577 39,748

* k%

* k kK

This schedule does not apply to the Deputy Under Secretary for Health, the
Associate Deputy Under Secretary for Health, Assistant Under Secretaries

for Health who are physicians or dentists, Medical Directors, the Assistant

Under Secretary for Nursing Programs, or the Director of Nursing Services.

Pursuant to 38 U.S.C. 7404 (d), the rate of basic pay payable to these
employees is limited to the rate for level V of the Executive Schedule,
which is $145,700.

Pursuant to section 3 of Public Law 108-445 and 38 U.S.C. 7431, Veterans
Health Administration physicians and dentists may also be paid market pay
and performance pay.

Pursuant to section 301(a) of Public Law 102-40, these positions are paid
according to the Nurse Schedule in 38 U.S.C. 4107(b), as in effect on
August 14, 1990, with subsequent adjustments.
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SCHEDULE 4 - -SENIOR EXECUTIVE SERVICE
(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2012)
Agencies with a Certified SES Minimum Maximum
Performance Appraisal System . . . . . . . . . . $119,554 $179,700
Agencies without a Certified SES
Performance Appraisal System . . . . . . . . . . $119,554 $165,300
SCHEDULE 5--EXECUTIVE SCHEDULE
(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2012)
Level I . . . . « « « o v . . . e .o o .o .. .. . . . 8199,700
Level II . . . . . . . « v « « v « « o« « « « « v < o < « <« < 179,700
Level III. . . . . . . . « « « « « « « & « « « « « « « « « . 165,300
Level IV . . . . . . « « « v « « & « « « « & « « « « <« . . 155,500
Level V. . . . . . . « « « « v « 4« « « v 4« « v < o . « . 145,700
SCHEDULE 6--VICE PRESIDENT AND MEMBERS OF CONGRESS
(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2012)
Vice President . . . . . . . . .+« < « « v « « « <« <« « . . . . 8230,700
Senators . . . e e e e e e e 4« « . 174,000
Members of the House of Representatlves .« « « « « < . . . 174,000
Delegates to the House of Representatives. . . . . . . . . . 174,000
Resident Commissioner from Puerto Rico . . . . . . . . . . . 174,000
President pro tempore of the Senate. . . . . . . . . 193,400
Majority leader and minority leader of the Senate . . . . . 193,400
Majority leader and minority leader of the House
of Representatives . . . e -« « .« .« < . . . 193,400
Speaker of the House of Representatlves .« « « « <« < . . . 223,500
SCHEDULE 7--JUDICIAL SALARIES
(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2012)
Chief Justice of the United States . . . . . . . . . . . . . $223,500
Associate Justices of the Supreme Court. . . . . . . . . . . 213,900
Circuit Judges . . . . . . . . . . . . . . . . . . . . . . . 184,500
District Judges. . . . e« . « « . . . 174,000

Judges of the Court of Internatlonal Trade e+« « +« .« . . . 174,000
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SCHEDULE 8-PAY OF THE UNIFORMED SERVICES (PAGE 5)

Part II-RATE OF MONTHLY CADET OR MIDSHIPMAN PAY

The rate of monthly cadet or midshipman pay authorized by 37 U.S.C. 203(c) is

$990.

Note:

00.

As a result of the enactment of sections 602-604 of Public Law 105-85,
the National Defense Authorization Act for Fiscal Year 1998, the
Secretary of Defense now has the authority to adjust the rates of ba51c
allowances for subsistence and housing. Therefore, these allowances
are no longer adjusted by the President in conjunction with the
adjustment of basic pay for members of the uniformed services.
Accordingly, the tables of allowances included in previous orders are
not included here.
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SCHEDULE 9--LOCALITY-BASED COMPARABILITY PAYMENTS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 2012)

Locality Pay Area’ Rate
Alaska™ . . e e e e e e .. ... 24.69%
Atlanta- Sandy Sprlngs Ga1nesv1lle, GA—AL. e« v o o . . 19.29%
Boston-Worcester-Manchester, MA-NH-RI-ME. . . . . . . . . 24.80%
Buffalo-Niagara-Cattaraugus, NY . . . . . . . . . . . . . 16.98%
Chicago-Naperville-Michigan City, IL-IN-WI. . . . . . . . 25.10%
Cincinnati-Middletown-Wilmington, OH-KY-IN . . . . . . . 18.55%
Cleveland-Akron-Elyria, OH . . . . . . . . . . . . . . . 18.68%
Columbus-Marion-Chillicothe, OH . . . . .+ . . . . . . . 17.16%
Dallas-Fort Worth, TX . . . e e e e e e e e e o ... 20.67%
Dayton-Springfield- Greenv1lle OH S N o
Denver-Aurora-Boulder, CO . . . . . « « « « « « « « . . . 22.52%
Detroit-Warren-Flint, MI . . . e e e e e e o .. 24.09%
Hartford-West Hartford- Wllllmantlc, ¢T-MA . . . . . . . . 25.82%
Hawaii™ . . e e e e e e . .. ... ... . 16.51%
Houston- Baytown Huntsv1lle, TX . . . < « < « < « < < . . 28.71%
Huntsville-Decatur, AL. . . . . . . . +« « « +« « « « « . . 1l6.02%
Indianapolis-Anderson-Columbus, IN. . . . . . . . . . . . 14.68%
Los Angeles-Long Beach-Riverside, CA. . . . . . . . . . . 27.16%
Miami-Fort Lauderdale-Pompano Beach, FL . . . . . . . . . 20.79%
Milwaukee-Racine-Waukesha, WI . . . e e e v« « . « . . 18.10%
Minneapolis-St. Paul-St. Cloud, MN- WI e e e e e o . . . . 20.96%
New York-Newark-Bridgeport, NY-NJ-CT-PA . . . . . . . . . 28.72%
Philadelphia-Camden-Vineland, PA-NJ-DE-MD e e e e ... 21.79%
Phoenix-Mesa-Scottsdale, AZ . . . . . « « « « « « « . . . 16.76%
Pittsburgh-New Castle, PA . . . . . . . . . . . . . . . . 16.37%
Portland-Vancouver-Beaverton, OR-WA . . . . . . . . . . . 20.35%
Raleigh-Durham-Cary, NC . . . . . . . . . . . . . . . . . 17.645%
Richmond, VA. . . . e e e e e e e e e o . 16.47%
Sacramento—Arden- Arcade—Yuba Clty, CA—NV. e e e e e ... 22.20%
San Diego-Carlsbad-San Marcos, CA . . . . . . . . . . . . 24.19%
San Jose-San Francisco-0Oakland, CA . . . . . . . . . . . 35.15%
Seattle-Tacoma-Olympia, WA. . . . . 21.81%
Washington- Baltlmore Northern Vlrglnla, DC MD VA WV PA 24.22%
Rest .of U.S™ . . . . . . . . . . . . .+« . o . . .. la.lex

Locality Pay Areas are defined in 5 CFR 531.603.

"

Under the Non-Foreign Area Retirement Equity Assurance Act of 2009 (sections
1911-1919, Public Law 111-84, October 28, 2009), the full amount of the applicable
locality pay rate approved by the President applies in non-foreign areas effective
with the first pay period beginning in January 2012. Alaska and Hawaii have
separate locality pay rates as shown above. Other non-foreign areas (as
identified in 5 CFR 591.205(b) (3)-(16)) are part of the Rest of U.S. locality pay
area.
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SCHEDULE 10-ADMINISTRATIVE LAW JUDGES

(Effective on the first day of the first applicable pay period'
beginning on or after January 1, 2012)

AL-3/A . . . . v v e e e e e e e e e e e e o ... .. . . 8103,900
AL-3/B . . . . . o« e e e e e e e e ..o . . . . . . . 111,800
AL-3/C . . . . . . . . . . . . . . . . .. . . . . . . . . . 119,900
AL-3/D . « v v v e e e e e e e e e e e e e oo . .. .. 127,800
AL-3/E . . . +« « « o« w4 v e e e e e . ... . . . . < . . . 135,900
AL-3/F . . . « v v e e e e e e e e .. ... . . . . . 143,700
AL-2 . . « « v v e e e e . . . .. . . . . . . . . . . . . . 151,800
AL-1 . . . +« « v v v e e e e e . ... ... . . . . . . . 155,500

[FR Doc. 2011-33087

Filed 12-22-11; 8:45 am]
Billing code 6235-01-C



Federal Register/Vol. 76, No. 247/Friday, December 23, 2011/Presidential Documents 80205

Presidential Documents

Executive Order 13595 of December 19, 2011

Instituting a National Action Plan On Women, Peace, And
Security

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Policy. (a) The United States recognizes that promoting women’s
participation in conflict prevention, management, and resolution, as well
as in post-conflict relief and recovery, advances peace, national security,
economic and social development, and international cooperation.

(b) The United States recognizes the responsibility of all nations to protect
their populations from genocide, war crimes, ethnic cleansing, and crimes
against humanity, including when implemented by means of sexual violence.
The United States further recognizes that sexual violence, when used or
commissioned as a tactic of war or as a part of a widespread or systematic
attack against civilians, can exacerbate and prolong armed conflict and im-
pede the restoration of peace and security.

(c) It shall be the policy and practice of the executive branch of the
United States to have a National Action Plan on Women, Peace, and Security
(National Action Plan).

Sec. 2. National Action Plan. A National Action Plan shall be created pursu-
ant to the process outlined in Presidential Policy Directive 1 and shall
identify and develop activities and initiatives in the following areas:

(a) National integration and institutionalization. Through interagency co-
ordination, policy development, enhanced professional training and edu-
cation, and evaluation, the United States Government will institutionalize
a gender-responsive approach to its diplomatic, development, and defense-
related work in conflict-affected environments.

(b) Participation in peace processes and decisionmaking. The United States
Government will improve the prospects for inclusive, just, and sustainable
peace by promoting and strengthening women’s rights and effective leader-
ship and substantive participation in peace processes, conflict prevention,
peacebuilding, transitional processes, and decisionmaking institutions in con-
flict-affected environments.

(c) Protection from violence. The United States Government will strengthen
its efforts to prevent—and protect women and children from—harm, exploi-
tation, discrimination, and abuse, including sexual and gender-based violence
and trafficking in persons, and to hold perpetrators accountable in conflict-
affected environments.

(d) Conflict prevention. The United States Government will promote wom-
en’s roles in conflict prevention, improve conflict early-warning and response
systems through the integration of gender perspectives, and invest in women
and girls’ health, education, and economic opportunity to create conditions
for stable societies and lasting peace.

(e) Access to relief and recovery. The United States Government will
respond to the distinct needs of women and children in conflict-affected
disasters and crises, including by providing safe, equitable access to humani-
tarian assistance.

Sec. 3. Responsibility of Executive Departments and Agencies. (a) Executive
departments and agencies (agencies) shall maintain a current awareness
of U.S. policy with regard to Women, Peace, and Security, as set out in
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the National Action Plan, as it is relevant to their functions, and shall
perform such functions so as to respect and implement that policy fully,
while retaining their established institutional roles in the implementation,
interpretation, and enforcement of Federal law.

(b) The Secretary of State, the Secretary of Defense, and the Administrator
of the United States Agency for International Development shall each:

(i) designate one or more officers, as appropriate, as responsible for coordi-

nating and implementing the National Action Plan;

(ii) within 150 days of the date of the release of the National Action
Plan, develop and submit to the Assistant to the President and National
Security Advisor an agency-specific implementation plan that will identify
the actions each agency plans to take to implement the National Action
Plan; and

(iii) execute their agency-specific implementation plans, and monitor and
report to the Assistant to the President and National Security Advisor
on such execution.
Sec. 4. Interagency Process. The Assistant to the President and National
Security Advisor shall, consistent with Presidential Policy Directive 1 or
any successor documents, establish an interagency process for coordinating
the implementation of this order, which shall, inter alia:
(a) coordinate implementation of the National Action Plan and agency-
specific implementation plans as specified in section 3(b) of this order;

(b) establish a mechanism for agencies to report progress in implementing
the National Action Plan and agency-specific implementation plans, as appro-
priate and as specified in section 3(b), and in meeting the objectives of
this order, which the Assistant to the President and National Security Advisor
shall draw upon to provide an annual report to the President;

(c) coordinate a comprehensive periodic review of, and update to, the
National Action Plan. The review of, and update to, the National Action
Plan will be informed by consultation with relevant civil society organiza-
tions. The first review will take place in 2015; and

(d) consider and implement other revisions to the National Action Plan,
as necessary.
Sec. 5. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) authority granted by law to an agency, or the head thereof; or

(ii) functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) Independent agencies are strongly encouraged to comply with this
order.
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(d) This order is not intended to, and does not, create any right or
benefit, substantive or procedural, enforceable at law or in equity by any
party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.

THE WHITE HOUSE,
December 19, 2011.

[FR Doc. 2011-33089
Filed 12-22-11; 8:45 am]
Billing code 3295-F2-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920

[Doc. No. AMS—FV—11-0041; FV11-920—1
FR]

Kiwifruit Grown in California; Change
in Reporting Requirements and New
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule changes the
reporting requirements currently
prescribed under the marketing order
that regulates the handling of kiwifruit
grown in California. The order is
administered locally by the Kiwifruit
Administrative Committee (Committee).
This rule requires handlers to file two
new end-of-season reports with the
Committee. One report contains price
and handler shipment information and
the other report contains grower
shipment information. The Committee
uses this information to determine
appropriate grower representation on
the Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and the annual
marketing policy, as required under the
order.

DATES: Effective Date: December 24,
2011.

FOR FURTHER INFORMATION CONTACT:
Kathie M. Notoro, Marketing Specialist,
or Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—-5906, or Email:
Kathie.Notoro@ams.usda.gov or Kurt.
Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this

regulation by contacting Laurel May,
Marketing Order and Agreement
Division, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 920 as amended (7 CFR part 920),
regulating the handling of kiwifruit
grown in California, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Givil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule adds two new
reporting requirements and two new
forms to those currently specified in the
order’s administrative rules and
regulations. These changes allow the
Committee to collect annual, end-of-
season price, shipment, and grower
information (grower entity/farm name,
mailing address, location of farm by
county, shipments by pack style, and
acreage) from all kiwifruit handlers.
Under this regulation, both reports are
due from each handler within 30 days
after such handler has completed

current season shipments. The
Committee will use this information to
determine appropriate grower
representation on the Committee, to
conduct grower nominations, to verify
shipments for assessment collections,
and to prepare the annual report and the
annual marketing policy, as required
under the order. This rule was
unanimously recommended by the
Committee at a meeting on March 17,
2011.

Section 920.12 of the order defines
the Districts within the production area,
and Section 920.20 provides, in part,
that “* * * district representation on
the committee shall be based upon the
previous five-year average production in
the district and shall be established so
as to provide an equitable relationship
between membership and districts.”

Section 920.22 of the order defines
the nomination procedures, allowing for
nominations to be conducted via mail,
and provides that growers are eligible to
participate in nominations in the
district they produce kiwifruit.

Section 920.34 of the order requires
that the Committee prepare an annual
report for presentation to the Secretary
and the industry. The annual report
provides a cumulative review of
industry statistics as well as information
about program activities and
expenditures.

Section 920.41 of the order provides
authority to assess each person who first
handles kiwifruit a pro rata share of the
expenses which are reasonable and
likely to be incurred by the Committee
during a fiscal period.

Section 920.50 of the order requires
the Committee to prepare an annual
marketing policy for submission to the
Secretary. The marketing policy
describes expected kiwifruit production,
quality, and marketing conditions.
Along with other pertinent information,
the marketing policy provides the basis
for the recommendation of appropriate
kiwifruit handling regulations for the
upcoming season.

Section 920.60 of the order authorizes
the Committee to require handlers to file
reports and provide other information as
may be necessary for the Committee to
perform these duties.

Section 920.61 (Compliance) of the
order provides that all handlers must
conform to the provisions and
regulations set forth in the order, and
the Committee is to verify handler
compliance with order provisions.
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The Committee’s current reporting
requirements are specified in § 920.160
of the order’s administrative rules and
regulations. This section currently
requires that handlers submit: (1) A
report of shipment and inventory data
which provides monthly data regarding
the reporting period, name and
identification of the shipper, and the
number of containers by type and
weight by shipment destination category
of all kiwifruit; (2) a Kiwifruit Inventory
Shipping System (KISS) form, which
consists of three sections: KISS/Add
Inventory, KISS/Deduct Inventory, and
KISS/Shipment and which provides
beginning inventory by size and
container type, quantity of the fruit lost
in repack or repacked into other
container types, total domestic and
export shipments by size and container
type; and any other adjustments which
increase or decrease handler inventory;
(3) a Return Receipt of Kiwifruit to
Grower Form which reports fruit
returned by a handler to a grower(s);
and (4) a KISS Price/Shipment report
which contains handler information,
reporting period, total fresh market
shipments, and gross f.o.b. sales of non-
organic kiwifruit by pack style and size.

Since 1984, the California Kiwifruit
Commission (Commission) has collected
end-of-season price, shipment, and
grower information (grower entity/farm
name, mailing address, location of farm
by county, shipments by pack style, and
acreage), on organic and non-organic
kiwifruit via two Commission forms.
The Commission has, through an
agreement, shared this information with
the Committee. The Committee
previously used the majority of this
information to determine appropriate
grower representation on the
Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and the annual
marketing policy under the order.

The Commission ceased to exist as of
September 30, 2011. Thus, the
Committee no longer has access to this
previously shared information. As the
current reporting requirements under
the order make no provisions for
collecting end-of-season information
previously provided by the
Commission, and as the Committee
would need this information from all
handlers, including organic handlers,
the Committee unanimously
recommended adding these new
reporting requirements and two new
forms, the End-of-Season F.O.B. Sales
Report and the Final Packout Report, to
§920.160 of the order’s administrative
rules and regulations.

Under this final rule, § 920.160 is
revised by adding two new reporting
requirements and two new forms, due
by each handler (organic and non-
organic) within 30 days after such
handler has completed current season
shipments. Kiwifruit shipments
generally begin in September and
continue through July. The information
collected on the End-of-Season F.O.B.
Sales Report includes data on gross
f.o.b. sales value and number of
containers for fresh market shipments
by fruit size and pack style for the
season. The information collected on
the Final Packout Report includes
containers shipped by pack style for
fresh market shipments, for each grower
entity during the season. The report also
includes the grower entity and farm
name, mailing address, the county
where the farm is located, and total
acreage. Both reports also show the
company name, contact person, and
phone number of the handler. The
information obtained from both of the
two new reports provides data to
determine appropriate representation on
the Committee, to conduct grower
nominations, to verify shipments for
assessment collections, and to prepare
the annual report and annual marketing
policy.

Section 8e of the Act provides that
when certain domestically produced
commodities, including kiwifruit, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, and maturity requirements.
This rule only changes the reporting
requirements under the domestic
handling regulations. No changes to the
import regulations will be made.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Small agricultural service firms are
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less

than $7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

Based on Committee data, there are
approximately 27 handlers of kiwifruit
subject to regulation under the
marketing order and approximately 176
kiwifruit growers in the production
area.

The California Agricultural Statistical
Service (CASS) reported total California
kiwifruit production for the 2010-11
season at 32,700 tons with an average
price of $768 per ton. Based on the
average price, shipment, and grower
information provided by the CASS and
the Committee, it could be concluded
that the majority of kiwifruit handlers
would be considered small businesses
under the SBA definition. In addition,
based on kiwifruit production and price
information, as well as the total number
of California kiwifruit growers, the
average annual grower revenue is less
than $750,000. Thus, the majority of
California kiwifruit producers may also
be classified as small entities.

This final rule changes the reporting
requirements currently prescribed under
the order. This rule revises § 920.160 by
adding two new reporting requirements
and two new forms, due by handlers
within 30 days after such handler has
completed current season shipments.
The information collected on the End-
of-Season F.O.B. Sales Report includes
data on gross f.0.b. sales value and
number of containers for fresh market
shipments by fruit size and pack style
for the season. The information
collected on the Final Packout Report
includes containers shipped by pack
style for fresh market shipments, for
each grower entity during the season.
The report also includes the grower
entity and farm name, mailing address,
the county where the farm is located,
and total acreage. Both reports also
show the company name, contact
person, and phone number of the
handler. The information obtained from
both of the two new reports provides
data to determine appropriate grower
representation on the Committee, to
conduct grower nominations, to verify
shipments for assessment collections,
and to prepare the annual report and
annual marketing policy. This final rule
revises § 920.160, which specifies the
reporting requirements.

Requiring the price, shipment, and
grower information at the end of the
season imposes a minor increase in the
reporting burden on all kiwifruit
handlers. As this data was previously
provided to the Commission and shared
with the Committee, these two annual
end-of-season reports do not
significantly increase the handlers’
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record keeping burden because the
primary source of data was already
being recorded and maintained by
handlers as a routine part of their daily
business. The majority of handlers use
computers to record their data, and this
information can readily be accessed and
summarized for these reports.
Consequently, any additional costs
associated with these changes are
expected to be minimal. Also, the
benefits of having consolidated end-of-
season price, shipping, and grower data
are expected to outweigh any costs
associated with the increase in reporting
burden. Further, the benefits of this rule
are expected to be equally available to
all industry members, regardless of their
size. It is anticipated that the
transmission of these reports from
handlers to the Committee will be done
by either email or facsimile (FAX)
machines.

The Committee discussed alternatives
to this action, including making no
changes to the reporting requirements,
but determined that in order to carry out
the objectives of the marketing order,
the information collected contained
within these two new reports is
necessary. Therefore, this alternative
was rejected.

This final rule imposes additional
reporting burdens on handlers of
kiwifruit in California. This action
requires two new Committee forms: The
End-of-Season F.O.B. Sales Report and
the Final Packout Report. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
OMB Fruit Crops. As a result of this
action, two new Committee forms
would be created. They have been
submitted to OMB for review.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Further, the Committee’s meetings
were widely publicized throughout the
kiwifruit industry and all interested
persons were invited to attend the
meetings and participate in Committee
deliberations on all issues. Like all
Committee meetings, the March 17,
2011, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on August 9, 2011 (76 FR
48742). Copies of the rule were mailed
or sent via facsimile to all Committee
members and kiwifruit handlers.
Finally, the rule was made available
through the Internet by USDA and the
Office of the Federal Register. A 60-day
comment period ending October 11,
2011, was provided to allow interested
persons to respond to the proposal. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the Committee
requires time to prepare and mail
handler report packets, which should
include the End-of-Season F.O.B. Sales
Report and the Final Packout Report,
prior to the beginning of shipments for
the 2011-12 crop year. In addition,
handlers are aware of this rule, which
was recommended at a Committee
meeting on March 17, 2011. Also, a 60-
day comment period was provided in
the proposed rule.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 920 is amended as
follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 920.160 is amended by
adding paragraphs (f) and (g) to read as
follows:

§920.160 Reports.

* * * * *

(f) Each handler shall file annually
with the Committee an End-of-Season
F.0.B. Sales Report, due within 30 days
after such handler has completed
current season shipments, reporting
gross f.0.b. sales value and number of
containers by pack style and size for
fresh market shipments for the season.
The report shall also show the company
name, contact person, and phone
number of the handler.

(g) Each handler shall file annually
with the Committee a Final Packout
Report, due within 30 days after such
handler has completed current season
shipments, reporting total containers
shipped, by pack style for fresh market
shipments, for each grower entity
during the season. The report shall also
include the grower entity and farm
name, mailing address, the county in
which the farm is located, and total
acreage for each reported grower entity.
Also, the report shall show the company
name, contact person, and phone
number of the handler.

Dated: December 14, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-32928 Filed 12-22-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948

[Doc. No. AMS-FV-11-0051; FV11-948-1
FR]

Irish Potatoes Grown in Colorado;
Modification of the Handling
Regulation for Area No. 3

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the size
requirements for potatoes under the
Colorado potato marketing order (order).
The order regulates the handling of Irish
potatoes grown in Colorado, and is
administered locally by the Colorado
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Potato Administrative Committee for
Area No. 3 (Committee). This rule
modifies the size requirements for
handling small potatoes that measure
under 17s inches in diameter. This rule
allows the handling of two size ranges:
%4 inch minimum diameter to 17
inches maximum diameter and Size B
(1%2 to 2Va inches), if such potatoes
otherwise meet the requirements of the
U.S. No. 1 grade. The revisions will
promote orderly marketing by ensuring
that only potatoes of certain similar size
profiles are packed and shipped in the
same container. This rule is expected to
benefit the producers, handlers, and
consumers of Golorado potatoes.

DATES: Effective Date: December 24,
2011.

FOR FURTHER INFORMATION CONTACT:
Barry Broadbent or Gary Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Barry.Broadbent@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement No. 97 and Order No. 948,
both as amended (7 CFR part 948),
regulating the handling of Irish potatoes
grown in Colorado, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted there from. A handler

is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule revises the size
requirements for small U.S. No. 1 grade
potatoes handled under the Colorado
Area 3 handling regulations. The rule
modifies the size requirements to
establish allowable size ranges for
potatoes that measure less than 17
inches. This rule allows potatoes that
measure ¥ inch minimum diameter to
17/s inches maximum diameter to be
handled if such potatoes otherwise meet
the requirements of the U.S. No. 1 grade.
In addition, U.S. No. 1 grade Size B
potatoes (12 inches minimum diameter
to 2V4 inches maximum diameter) are
also allowed to be handled. The size
requirements for U.S. No. 2 and better
grade potatoes that are 17/ inches
minimum diameter and larger are not
affected by this change. The rule was
unanimously recommended by the
Committee at a meeting on May 12,
2011. The changes are expected to
enhance orderly marketing conditions
and increase returns for producers and
handlers.

Section 948.22 authorizes the
issuance of grade, size, quality,
maturity, pack, and container
regulations for potatoes grown in the
production area. Section 948.21 further
authorizes the modification, suspension,
or termination of requirements issued
pursuant to § 948.22.

Section 948.40 provides that
whenever the handling of potatoes is
regulated pursuant to §§948.20 through
948.24, such potatoes must be inspected
by the Federal-State Inspection Service
and certified as meeting the applicable
requirements of such regulations.

Under the order, the State of Colorado
is divided into three separate regulatory
areas for marketing order purposes. Area
No. 1, commonly known as the Western
Slope, includes and consists of the
counties of Routt, Eagle, Pitkin,
Gunnison, Hinsdale, La Plata, and all
counties west thereof; Area No. 2,
commonly known as the San Luis
Valley, includes and consists of the
counties of Saguache, Huerfano, Las
Animas, Mineral, Archuleta, and all
counties south thereof; and Area No. 3
includes and consists of all the
remaining counties in the State of
Colorado which are not included in
Area No. 1 or Area No. 2. The order

currently regulates the handling of
potatoes grown in Areas No. 2 and No.
3 only; regulation for Area No. 1 is
currently not active.

Grade, size, and maturity regulations
specific to the handling of Colorado
potatoes grown in Area No. 3 are
contained in §948.387 of the order’s
administrative rules and regulations.
Prior to this action, § 948.387(a)
required that all varieties of potatoes
handled under the order be U.S. No. 2
or better grade and 174 inches minimum
diameter or 4 ounces minimum weight,
except that potatoes that meet the
requirements of the U.S. No. 1 grade
may be % inch minimum diameter.

The Committee met on May 12, 2011,
to discuss revising the size requirements
in the handling regulations. As a result
of the deliberations, the Committee
unanimously recommended modifying
the size requirements for potatoes that
meet U.S. No. 1 grade. Specifically, the
Committee recommended establishing
allowable size ranges for small size
(under 17 inches in diameter) U.S. No.
1 grade and better potatoes. With this
final rule, two allowable size ranges, %4
inch minimum diameter to 17s inches
maximum diameter and Size B (12
inches minimum diameter to 2% inches
maximum diameter), are established for
potatoes that otherwise meet or exceed
the minimum requirements of the U.S.
No. 1 grade standard. The allowable size
ranges replace the 34 inch minimum
diameter size requirement allowance in
effect prior to this action.

The Committee has observed in recent
years that consumer demand has been
increasing for smaller size potatoes and
that those size potatoes often command
premium prices. The Committee
previously responded to this trend by
modifying the size requirements in the
handling regulations to allow for the
handling of %4 inch minimum diameter
and larger size potatoes, if the potatoes
otherwise meet the requirements of the
U.S. No. 1 grade. However, the %4 inch
minimum size requirement had no other
parameters associated with it and
allowed for the commingling of small
size potatoes (under 17s inches in
diameter) with larger size potatoes (over
17/s inches in diameter).

The Committee reiterated that quality
assurance is important to the industry
and to consumers. Providing consistent,
high quality potatoes is necessary to
maintain consumer confidence. The
potential for mixing small size potatoes
with larger size potatoes in the same
container is perceived by the Committee
as being contrary to the goals of
maintaining orderly marketing
conditions and ensuring that only
consistent, high quality potatoes from
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the production area enter the market. As
such, the Committee felt that
implementing revisions to the size
requirements helps to maintain the
consistency and quality of the product
while still allowing the industry the
maneuverability to respond to changing
consumer preferences.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Based on Committee data, there are
eight producers (the majority of whom
are also handlers) in the regulated area
and eight handlers (the majority of
whom are also producers) subject to
regulation under the order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts of less than $750,000, and small
agricultural service firms are defined as
those having annual receipts of less than
$7,000,000.

According to the Committee, 981,609
hundredweight of Colorado Area No. 3
potatoes were produced for the fresh
market during the 2009-2010 season.
Based on National Agricultural
Statistics Service (NASS) data, the
average producer price for Colorado
summer potatoes for that season was
$6.90 per hundredweight. The average
annual producer revenue for the eight
Colorado Area No. 3 potato producers is
therefore calculated to be approximately
$846,637. Using Committee data
regarding each individual handler’s
total shipments during the 2009-2010
fiscal period and a Committee estimated
average f.0.b. price for 2010 of $9.10 per
hundredweight ($6.90 per
hundredweight producer price plus
estimated packing and handling costs of
$2.20 per hundredweight), none of the
Colorado Area No. 3 potato handlers
ship over $7,000,000 worth of potatoes.
Thus, all of the handlers and many of
the producers of Colorado Area No. 3
potatoes may be classified as small
entities.

This final rule makes revisions to the
size requirements contained in the
order’s handling regulations. The rule
revises the size requirements to
establish two allowable size ranges—3%a
inch minimum to 1%s inches maximum
diameter and Size B—if such potatoes
otherwise meet the requirements of the
U.S. No. 1 grade standard. The revisions
promote orderly marketing by ensuring
that only potatoes of a similar size
profile are shipped in the same
container.

The authority for regulating grade and
size is provided in § 948.22 of the order.
Section 948.387(a) of the order’s
administrative rules and regulations
prescribes the applicable size
requirements.

This rule is expected to have a
beneficial impact on handlers and
producers by maintaining the superior
reputation of the industry and ensuring
that only consistent, high quality
potatoes are shipped from the
production area. There should be no
extra cost to producers or handlers as a
result of the changes because current
harvesting and handling methods can
accommodate the sorting of these
smaller potatoes. The Committee
believes that this revision will translate
into greater returns for handlers and
producers over time.

Neither NASS nor the Committee
compiles statistics relating to the
production of potatoes measuring less
than 17 inches in diameter. The
Committee has relied on information
provided by producers and handlers
familiar with the small potato market for
its recommendation.

As small potatoes have grown in
popularity with consumers, high quality
potatoes from Colorado have been in
demand. The Committee believes that
modifying the size requirements for
such small potatoes will help maintain
their consistency and increase their
quality reputation in the market. The
changes are expected to increase sales of
Colorado potatoes and to benefit the
Colorado potato industry. The benefits
of this rule are not expected to be
disproportionately greater or lesser for
small entities than for large entities.

The Committee discussed alternatives
to this recommendation, including
taking no action on the matter. One
alternative discussed was to use size
ranges other than the ranges that the
Committee eventually recommended.
The Committee felt that the size ranges
established by this rule offer the best
compromise between regulatory control
and accommodation of the marketing
needs of the handlers. Another
alternative was to establish just one %4
inch to 17s inches size range for small

potatoes. However, that alternative was
rejected because it would not have
accommodated the mid-size range
potatoes (1Y to 2% inches) that some
handlers prefer to ship. Thus, the
Committee unanimously agreed that
their recommendation reflected the best
alternative available to achieve the
desired result.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action does not impose any
additional reporting or recordkeeping
requirements on either small or large
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, the Committee’s meeting
was widely publicized throughout the
potato industry, and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the May 12, 2011, meeting
was a public meeting and all entities,
both large and small, were able to
express their views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on August 30, 2011 (76 FR
53842). Copies of the rule were made
available by Committee staff to all
Committee members and potato
handlers. Finally, the rule was made
available through the Internet by USDA
and the Office of the Federal Register. A
60-day comment period ending October
31, 2011, was provided to allow
interested persons to respond to the
proposal. No comments were received.
Accordingly, no changes have been
made to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
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MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Laurel May at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping potatoes from the 2011-2012
crop and handlers want to take
advantage of the revisions as soon as
possible. Further, handlers are aware of
this rule, which was recommended at a
public meeting. Also, a 60-day comment
period was provided for in the proposed
rule.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 948 is amended as
follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

m 1. The authority citation for 7 CFR
part 948 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2.In § 948.387, revise paragraph (a) to
read as follows:

§948.387 Handling regulation.

* * * * *

(a) Minimum grade and size
requirements—All varieties. (1) U.S. No.
2 or better grade, 17 inches minimum
diameter or 4 ounces minimum weight.

(2) U.S. No. 1 grade, Size B (12
inches minimum to 2% inches
maximum diameter).

(3) U.S. No. 1 grade, % inch minimum

to 17/ inches maximum diameter.
* * * * *

Dated: December 14, 2011.
Robert C. Keeney,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-32927 Filed 12—22-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1150

[Document No. AMS-DA-11-0007; DA-11—
02]

National Dairy Promotion and
Research Program; Amendments to
the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Dairy Promotion and Research Order
(Dairy Order). The amendment modifies
the number of National Dairy Promotion
and Research Board (Dairy Board)
members in eight regions, merges
Region 8 and Region 10, merges Region
12 and Region 13, and apportions Idaho
as a separate region. The total number
of domestic Dairy Board members
would remain the same at 36 and the
total number of regions would be
reduced from 13 to 12. This amendment
was requested by the Dairy Board,
which administers the Dairy Order, to
better reflect the geographic distribution
of milk production in the United States.

DATES: Effective Date: December 23,
2011.

FOR FURTHER INFORMATION CONTACT:
Whitney A. Rick, Director, Promotion,
Research and Planning Division, AMS,
USDA, 1400 Independence Ave. SW.,
Room 2958-S, Stop 0233, Washington,
DC 20250-0233. Phone: (202) 720-6909.
Email: Whitney.Rick@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This final
rule is issued pursuant to the Dairy
Production Stabilization Act (Dairy Act)
of 1983 [7 U.S.C. 4501-4514], as
amended.

Executive Order 12866

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This final rule is not
intended to have a retroactive effect. In
accordance with section 4512(a) of the
Dairy Act, this rule will not preempt or
supersede any other program relating to
dairy product promotion organized and
operated under the laws of the United
States or any State.

The Dairy Act provides that
administrative proceedings must be
exhausted before parties may file suit in

court. Under section 4509 of the Dairy
Act, any person subject to the Dairy
Order may file with the Secretary of
Agriculture (Secretary) a petition stating
that the Dairy Order, any provision of
the Dairy Order, or any obligation
imposed in connection with the Dairy
Order is not in accordance with the law
and request a modification of the Dairy
Order or to be exempted from the Dairy
Order. Such person is afforded the
opportunity for a hearing on the
petition. After a hearing, the Secretary
would rule on the petition. The Dairy
Act provides that the district court of
the United States in any district in
which the person is an inhabitant or has
his principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided a
complaint is filed not later than 20 days
after the date of the entry of the ruling.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this final rule will not have a
significant economic impact on a
substantial number of small entities.
The purpose of the Regulatory
Flexibility Act is to fit regulatory actions
to the scale of businesses subject to such
actions so that small businesses will not
be disproportionately burdened.

The Dairy Act authorizes a national
program for dairy product promotion,
research and nutrition education.
Congress found that it is in the public
interest to authorize the establishment
of an orderly procedure for financing
(through assessments on all milk
produced in the United States for
commercial use and on imported dairy
products) and carrying out a
coordinated program of promotion
designed to strengthen the dairy
industry’s position in the marketplace
and to maintain and expand domestic
and foreign markets and uses for fluid
milk and dairy products.

The Small Business Administration
[13 CFR 121.201] defines small dairy
producers as those having annual
receipts of not more than $750,000
annually. Most of the producers subject
to the provisions of the Dairy Order are
considered small entities.

The final rule amends the Dairy Order
by modifying the number of National
Dairy Promotion and Research Board
(Dairy Board) members in eight regions,
merges Region 8 and Region 10, merges
Region 12 and Region 13, and
apportions Idaho as a separate region.
The total number of domestic Dairy
Board members remains the same at 36
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and the total number of regions is
reduced from 13 to 12. This
modification was requested by the Dairy
Board, which administers the Dairy
Order, to better reflect the geographic
distribution of milk production in the
United States.

The Dairy Order is administered by a
38-member Dairy Board, 36 members
representing 13 geographic regions
within the United States and 2
representing importers. The Dairy Order
provides in section 1150.131 that the
Dairy Board shall review the geographic
distribution of milk production
throughout the United States and, if
warranted, shall recommend to the
Secretary a reapportionment of the
regions and/or modification of the
number of members from the regions in
order to better reflect the geographic
distribution of milk production volume
in the United States. The Dairy Board is
required to conduct the review at least
every 5 years and not more than every
3 years. The Dairy Board was last
modified in 2008 based on 2007 milk
production.

Based on a review of the 2010
geographic distribution of milk
production, the Dairy Board concluded
that the number of Dairy Board
members for eight regions should be
changed. Additionally, the Dairy Board
proposed to merge Region 8 and Region
10, merge Region 12 and Region 13, and
apportion Idaho as a separate region.

This amendment will not have a
significant economic impact on persons
subject to the Dairy Order. The changes
merely allow representation of the Dairy
Board to better reflect geographic milk
production in the United States.

Paperwork Reduction Act

In accordance with the Office of
Management and Budget (OMB)
regulation [5 CFR part 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. chapter 35], the
information collection requirements and
record keeping provisions imposed by
the Dairy Order have been previously
approved by OMB and assigned OMB
Control No. 0581-0093. No relevant
Federal rules have been identified that
duplicate, overlap, or conflict with this
rule.

Statement of Consideration

The Dairy Order currently is
administered by a 38-member Dairy
Board, 36 members representing 13
geographic regions within the United
States and 2 representing importers. The
Dairy Order provides in section
1150.131 that the Dairy Board shall
review the geographic distribution of
milk production volume throughout the

United States and, if warranted, shall
recommend to the Secretary a
reapportionment of regions and/or
modification of the number of producer
members from regions in order to best
reflect the geographic distribution of
milk production in the United States.
The Dairy Board is required to conduct
the review at least every 5 years and not
more than every 3 years. The Dairy
Board was last modified in 2008 based
on 2007 milk production.

Since the Dairy Board’s last
reapportionment, the Dairy Order was
amended by a final rule (importer final
rule) [76 FR 14777, March 18, 2011] to
implement an assessment on imported
dairy products to fund promotion and
research and to add importer
representation, initially two members,
to the Dairy Board. Additionally, the
final rule amended the term “United
States” in the Dairy Order to mean all
States, the District of Columbia, and the
Commonwealth of Puerto Rico.
Assessments on producers in these areas
were effective April 1, 2011. These
amendments to the Dairy Order were
implemented pursuant to the Farm
Security and Rural Investment Act of
2008 (2008 Farm Bill) (Pub. L. 110-246).

In order to complement the current
geographical makeup of the existing
regions of the Dairy Board, the importer
final rule added these four new
jurisdictions to the region of closest
proximity. Alaska was added to Region
1, currently comprised of Oregon and
Washington; Hawaii was added to
Region 2, currently California; and the
District of Columbia and the
Commonwealth of Puerto Rico were
added to Region 10, currently
comprised of Florida, Georgia, North
Carolina, South Carolina and Virginia.
These regional modifications were
effective March 18, 2011, and were
reflected in the importer final rule.

The importer final rule also modified
the language in section 1150.131 of the
Dairy Order to remove the specific
formula for calculating the factor of
pounds of milk per member, which
divided total pounds of milk produced
by 36, as the Dairy Board is now
comprised of 38 members (36 domestic
producers and 2 importer
representatives). While the Dairy Order
no longer specifies the procedure for
calculating the factor of pounds of milk
per member, for the purposes of the
current reapportionment analysis, the
procedure remains the same.

The importer final rule also added
new language that requires the Secretary
to review the average volume of imports
of dairy products into the United States
and, if warranted, reapportion the
importer representation on the Dairy

Board to reflect the proportional shares
of the United States market served by
domestic production and imported
dairy products. This review will take
place at least once every 3 years, after
the initial appointment of importer
representatives on the Dairy Board.

In 2010, total milk production was
193,468 million pounds and each of the
Dairy Board members would represent
5,374 million pounds of milk. For 2007,
total milk production was 185,558
million pounds of milk and each of the
Dairy Board members represented 5,154
million pounds of milk.

Based on the 2010 milk production
data, the Dairy Board proposed that
member representation in Region 1
(Alaska, Oregon, and Washington) be
increased by one member. Milk
production in Region 1 increased to
8,307 million pounds in 2010, up from
7,764 million pounds in 2007,
indicating two Dairy Board members
(8,307 divided by 5,374 = 1.545)
compared to one Dairy Board member
based on 2007 milk production data.

Milk production in Region 2
(California and Hawaii) decreased from
40,683 million pounds in 2007 to 40,410
million pounds in 2010. The Dairy
Board proposed that seven Dairy Board
members (40,410 divided by 5,374 =
7.519) represent Region 2, compared to
eight Dairy Board members based on
2007 milk production data.

Milk production in Region 3 (Arizona,
Colorado, Idaho, Montana, Nevada,
Utah, and Wyoming) increased from
21,212 million pounds in 2007 to 22,592
million pounds in 2010. Specifically, in
Idaho, milk production increased from
10,905 million pounds in 2007 to 12,779
pounds in 2010 and represents more
than half of the production of Region 3.
Due to the increase in Idaho production,
the Dairy Board proposed apportioning
Idaho as its own region with two Dairy
Board members.

Milk production in Region 8
(Alabama, Kentucky, Louisiana,
Mississippi, and Tennessee) decreased
from 3,119 million pounds in 2007 to
2,624 million pounds in 2010. The
Dairy Board concluded that Region 8 no
longer supports one Dairy Board
member (2,624 divided by 5,374 =
0.488) and proposed to merge Region 8
into Region 10 (District of Columbia,
Florida, Georgia, North Carolina, Puerto
Rico, South Carolina, and Virginia) to
create a new region with two Dairy
Board members.

Similarly, milk production in Region
13 (Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and
Vermont) decreased from 4,046 million
pounds in 2007 to 4,036 million pounds
in 2010. The Dairy Board concluded
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that Region 13 no longer supports one
Dairy Board member (4,036 divided by
5,374 = 0.751) and proposed to merge
Region 13 into Region 12 (New York),

creating a new region with three Dairy
Board members.

Accordingly, Table 1 summarizes by
region, the volume of milk production

distribution for 2010, the percentage of
total milk production and the adopted
regions and number of Dairy Board seats
for each region.

TABLE 1—REGIONS AND NUMBER OF BOARD SEATS

Milk Percentage of Adopted

Regions and states production total milk number of

(mil. Ibs.) production board seats
1. Alaska, Oregon, WashinGIOn ..........cooiiiiiiiiiie e 8,307.1 4.3 2
2. California, HAWai .......ueeieeiiiiiiieee ettt e e e e e e e e e e st e e e e e e e nar e e e e e e eaans 40,410.3 21.0 7
3. Arizona, Colorado, Montana, Nevada, Utah, Wyoming ........ccccccoiriiiniiiiinnieee e 9,813.4 5.0 2
4. Arkansas, Kansas, New Mexico, Oklahoma, TEXAS ......cccceeeeeiiiiiiiiee et 20,321 104 4
5. Minnesota, North Dakota, South Dakota ..........c.cceceiiiieiiiinieseeeseeeee e 11,370 5.8 2
B. WISCONSIN ...eeiiiiiie it e ettt e e e e e et e e e e e ee e e e eeeeeeeaasaaaeeeeeseaansaeeeeeeesannneaeeeeeaannns 26,035 13.5 5
7. lllinois, lowa, Missouri, Nebraska ............ccccceiiiiiiiiiiiiii e 8,867 4.6 2
8. 1ABNO . et 12,779 6.6 2
9. Indiana, Michigan, Ohio, West VIirginia .........cccoceeiieiiiiiiieieieesiee e e 17,188 8.9 3

10. Alabama, District of Columbia, Florida, Georgia, Kentucky, Louisiana, Mississippi, North

Carolina, Puerto Rico, South Carolina, Tennessee, Virginia ........cccccooeriirieenieenennieeeneenne 9,663 5.0 2
11. Delaware, Maryland, New Jersey, Pennsylvania ...........ccccooiiiiiieiiiiie e 11,965 6.2 2
12. Connecticut, Maine, Massachusetts, New Hampshire, New York, Rhode Island, Vermont 16,749.5 8.7 3
TOAL e e a et eer e r e nre s 193,468.3 100 36

*Milk Production, Disposition, and Income, 2010 Summary, NASS, 2011.
**Puerto Rico—Various Agricultural Statistics, 2010 Summary, NASS, 2011.

On August 30, 2011, the Department
of Agriculture (Department) published
in the Federal Register (76 FR 53844) a
proposed rule to amend the Dairy Board
as indicated above. Interested parties
were provided an opportunity to file
comments on the proposed rule on or
before September 14, 2011. Two
comments were received by the
Department. One commenter expressed
support for the proposed rule and noted
that the proposal’s criteria and
methodology used to allocate board
seats and resulting calculations for
regional representation was consistent
with the Dairy Order as recommended
to the Secretary by the Dairy Board.

A second commenter suggested that
milk production should not be the only
criteria used in establishing regions. As
noted in the proposed rule, the Dairy
Act requires that Dairy Board members
be nominated to represent specific
geographical regions, and that each
member represent an equal proportion
of total U.S. milk production. No other
criteria exist to be used in establishing
regions, and therefore no other changes
are made to the final rule based on this
comment. Additionally, the commenter
stated that when making appointments,
the Secretary should consider
geographical representation and select
individuals based on their qualifications
and experience in working within the
dairy industry, dairy promotion, and
commitment to serving the dairy
farmers who contribute to the
promotion and research program. AMS
agrees with this assertion, as it is the
Department’s policy that board

membership accurately reflects the
diversity of the individuals served by
the program.

This final rule adopts the proposed
rule without change, and therefore
member representation in Region 1 is
increased from one member to two
members; Region 2 representation is
decreased from eight members to seven
members; Region 3 is decreased from
four members to two members; Region
8 and Region 10 are combined to create
a new Region 10 with two members, and
is comprised of Alabama, District of
Columbia, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina,
Puerto Rico, South Carolina, Tennessee,
Virginia; Region 8 is now comprised of
the State of Idaho with two members;
Regions 12 and 13 are combined to
create a new Region 12 and is
comprised of Connecticut, Maine,
Massachusetts, New Hampshire, New
York, Rhode Island, and Vermont with
three members.

Pursuant to 5 U.S.C. 553, it is found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because this rule
should be in effect as soon as possible
to appoint Board members for the 2011-
2014 term.

List of Subjects in 7 CFR Part 1150

Dairy products, Milk, Promotion,
Research.

For the reasons set forth in the
preamble, 7 CFR part 1150 is amended
as follows:

PART 1150—DAIRY PROMOTION
PROGRAM

m 1. The authority citation for part 1150
continues to read as follows:

Authority: 7 U.S.C. 4501-4514 and 7
U.S.C. 7401.

m 2. Section 1150.131 is amended by
revising paragraphs (b) introductory
text, (b)(1), (b)(2), (b)(3), (b)(8), (b)(10),
(b)(12), and removing paragraph (b)(13)
to read as follows:

§1150.131 Establishment and
membership.
* * * * *

(b) Thirty-six members of the Board
shall be United States producers. For
purposes of nominating producers to the
Board, the United States shall be
divided into twelve geographic regions
and the number of Board members from
each region shall be as follows:

(1) Two members from region number
one comprised of the following States:
Alaska, Oregon and Washington.

(2) Seven members from region
number two comprised of the following
States: California and Hawaii.

(3) Two members from region number
three comprised of the following States:
Arizona, Colorado, Montana, Nevada,
Utah and Wyoming.

(8) Two members from region number
eight comprised of the following State:
Idaho.

* * * * *

(10) Two members from region
number ten comprised of the following
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States: Alabama, District of Columbia,
Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina,
Commonwealth of Puerto Rico, South
Carolina, Tennessee, and Virginia.

* * * * *

(12) Three members from region
number twelve comprised of the
following States: Connecticut, Maine,
Massachusetts, New Hampshire, New
York, Rhode Island, and Vermont.

* * * * *

Dated: December 14, 2011.
David R. Shipman,
Acting Administrator.
[FR Doc. 2011-32931 Filed 12—-22-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1940

Rural Business-Cooperative Service
Rural Utilities Service

7 CFR Part 4290
RIN 0570-AA80

Rural Business Investment Program

AGENCY: Rural Business-Cooperative
Service; Rural Utilities Service; Rural
Housing Service; and Farm Service
Agency, USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Rural Business-
Cooperative Service is amending its
regulations for the Rural Business
Investment Program (RBIP) to conform it
to the 2008 Farm Bill, to add provisions
for Rural Business Investment
Companies (RBIC) that wish to
participate in a non-leveraged capacity,
and to make several clarifications to the
existing rule for leveraged RBICs. In
addition, this rule amends the
categorical exclusions from the National
Environmental Policy Act by adding
categorical exclusions for the RBIP for
both leveraged and non-leveraged
RBIGs.

DATES: Effective date. This rule will
become effective January 23, 2012.
Comment date. Written comments on

the rule must be received by the Agency
or carry a postmark or equivalent no

later than January 23, 2012. The
comment period for the information
collection under the Paperwork
Reduction Act of 1995 ends January 23,
2012.

ADDRESSES: You may submit comments
to this rule by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
Mail or other courier service requiring a
street address to the Branch Chief,
Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street
SW., 7th Floor address listed above.
FOR FURTHER INFORMATION CONTACT:
Regulation. Michael Foore, U.S.
Department of Agriculture, 1400
Independence Ave. SW., Washington,
DG, 20250; telephone number: (202)
690—4730; email: michael.foore@wdc.
usda.gov.

Applications and other program
materials. Mark Brodziski, Specialty
Programs Division, U.S. Department of
Agriculture, 1400 Independence Ave.
SW., Washington, DC 20250; telephone
number: (202) 720-1400; email: mark.
brodziski@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Compliance With Executive Order
12866

The Office of Management and Budget
(OMB) has determined that this rule
does not constitute a “significant”
regulatory action under Executive Order
12866. Therefore, a regulatory
assessment is not required.

Programs Affected

The Catalog of Federal Domestic
Assistance number for the program
impacted by this action is 10.860, Rural
Business Investment Program.

Executive Order 12372

Executive Order 12372 requires
intergovernmental consultation with
State and local officials. For the Rural
Business Investment Program, the
Agency will conduct intergovernmental
consultation in the manner delineated

in 7 CFR part 3015, subpart V, which
contains the Agency’s regulations for
implementing Executive Order 12372.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The Agency has determined
that this rule meets the applicable
standards provided in section 3 of the
Executive Order. Additionally, (1) all
state and local laws and regulations that
are in conflict with this rule will be
preempted; (2) no retroactive effect will
be given to the rule; and (3)
administrative appeal procedures, if
any, must be exhausted before litigation
against the Department or its agencies
may be initiated, in accordance with the
regulations of the National Appeals
Division of USDA at 7 CFR part 11.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this
interim rule impose substantial direct
compliance costs on state and local
governments. Therefore, consultation
with states is not required.

Executive Order 13175

Between October 2010 and January
2011 the United States Department of
Agriculture (USDA) hosted seven
regional regulation Tribal consultation
sessions to gain input by elected Tribal
officials or their designees concerning
the impact of this rule on Tribal
governments, communities, and
individuals. These sessions established
a baseline of consultation for future
actions, should any be necessary,
regarding this rule. Reports from these
sessions for consultation will be made
part of the USDA annual reporting on
Tribal Consultation and Collaboration.
USDA will respond in a timely and
meaningful manner to all Tribal
government requests for consultation
concerning this rule and will provide
additional venues, such as webinars and
teleconferences, to periodically host
collaborative conversations with Tribal
leaders and their representatives
concerning ways to improve this rule in
Indian country as needed. The policies
contained in this rule do not have
implications that preempt Tribal law.

Regulatory Flexibility Act Certification

Under section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency certifies that this
rule will not have a significant
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economic impact on a substantial
number of small entities. The Agency
made this determination based on the
fact that this regulation only impacts
those who choose to participate in the
program. Small entity applicants will
not be impacted to a greater extent than
large entity applicants.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Paperwork Reduction Act

The information collection
requirements contained in this interim
rule have been approved by the Office
of Management and Budget (OMB)
under OMB control number 0570-0051.

E-Government Act Compliance

Rural Development is committed to
complying with the E-Government Act,
to provide increased opportunities for
citizens to access Government
information and services electronically.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The Agency has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act of 1969,

42 U.S.C. 4321 et seq., an
Environmental Impact Statement is not
required.

The granting or issuance of a license
under the non-leveraged RBIP program
is not considered a major federal action,
as defined by Council on Environmental
Quality at 40 CFR 1508.18, Regulations
for Implementing the Procedural
Provisions of the National Policy Act of
1969 (NEPA), and therefore does not
require any further NEPA
documentation.

I. Background

A. Rural Business Investment Program

On June 8, 2004, the Agency
published an interim rule for the Rural
Business Investment Program (RBIP) (69
FR 32200), a program to promote
economic development and the creation
of wealth and job opportunities among
individuals living in rural areas and to
help meet the equity capital investment
needs primarily of smaller enterprises

located in such areas. Under the RBIP,
for-profit Rural Business Investment
Companies (RBICs) make venture
capital investments in rural areas with
the objectives of fostering economic
development in such areas and
returning maximum profits to the
RBIC’s investors. The regulations set
forth the criteria USDA uses to select
and license RBICs, guarantee its
debentures, and to make grants to
RBICs.

Since the interim rule was published,
the Food, Conservation, and Energy
Program of 2008 (the 2008 Farm Bill)
was enacted. The 2008 Farm Bill affects
several provisions of the RBIP rule.
Specifically, Section 6027 of the 2008
Farm Bill results in regulatory
modifications associated with:

¢ Issuance and guarantee of trust
certificates (7 U.S.C. 2009cc—5(b)(3)(A));

e Fees (7 U.S.C. 2009cc—6);

e Rural Business Investment
Companies (7 U.S.C. 2009cc—8(c));

¢ Financial institution investments
(7 U.S.C. 2009cc—9);

¢ Contracting of functions (7 U.S.C.
2009cc—-16); and

¢ Funding (7 U.S.C. 2009cc—18).

In addition, the Agency is looking to
amend the RBIP to allow RBICs to
participate without financial leverage
from the Agency. The Agency published
an Advanced Notice of Proposed
Rulemaking (ANPRM) on March 29,
2007, (72 FR 14712) requesting
comments on operating the RBIP
program to allow non-leveraged RBICs.
Ten comment letters were received,
which were generally supportive of the
addition of non-leveraged RBICs to the
program. The Agency also received
seven comment letters on the Interim
Rule, published on June 8, 2004 (69 FR
32200), implementing the Rural
Business Investment Program. Of these
seven letters, three mentioned a non-
leveraged RBIC program and each was
supportive of the Agency implementing
a non-leveraged RBIC program.

The Agency is implementing a non-
leveraged RBIC program because
program funding for leveraged RBICs is
not available at this time. However, the
Agency believes the RBIP is a valuable
program that will facilitate investment
in rural areas even without federal
financial assistance. The amendments
implementing the non-leveraged RBIC
provisions are similar to many of the
provisions found in the U.S. Small
Business Administration’s (SBA) Small
Business Investment Company (SBIC)
non-leveraged program (7 CFR Part 107)
and thus should be familiar to potential
RBICs who may be interested in this
program.

Lastly, the Agency is taking this
opportunity to clarify several of the
provisions of the regulation.

B. Categorical Exclusions From the
National Environmental Policy Act

The RBIC program was modeled after
SBA’s SBIC program, which has been in
effect for more than 40 years, and in
2005, as statutorily required, the Agency
and SBA entered into an interagency
agreement for SBA administrative
support of the RBIP. To satisfy its
requirements under the National
Environment Policy Act (NEPA), SBA
has in place a specific Categorical
Exclusion (CatEx) for the SBIC program
established under the SBA’s Standard
Operating Procedure Section 90 No. 57
in 7(f) (dated February 1, 1980). A
categorical exclusion is a category of
actions that do not individually or
cumulative have a significant effect on
the human environment. The SBIC
CatEX provides that the following
category of actions is categorically
excluded from the preparation of
Environmental Assessments or
Environmental Impact Statements under
NEPA:

Small Business Investment Company
Program Actions. In those cases where
the SBA is approving an SBIC action of
financing construction of facilities or
purchase of land, then the SBA may be
required to prepare an environmental
assessment.

Based upon the years of experience
that SBA has had with the RBIP/SBIC
program model, RBS is incorporating a
similar CatEx into RBS’s existing
National Environmental Policy Act rule.

Because the overall RBIP approach is
for a RBIC to provide working capital to
its portfolio companies, there is little
potential for on-the-ground impacts to
the natural environment, while likely
impacts to the human environment are
increased employment and incomes to
rural areas. To ensure that any
investments will not result in project
specific impacts to important resources,
the CatEx provides for the preparation
of an environmental assessment only
“(i)n those cases where the Agency is
approving an RBIP action of financing
construction for facilities or purchase
and development of land.” In addition,
the Agency will not approve licenses for
RBICs in only one geographic area, but
will favor wide-spread areas for rural
investments, thereby ensuring that no
potential cumulative impacts might
arise. In summary, the RBIP is a useful
tool that helps the Agency accomplish
one of its primary missions to advance
rural development. The provision of a
new CatEx for licensing RBIC’s is
justified by USDA’s and SBA’s
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experience with RBIC and SBIC
investments which, thus far, have had
no significant impact to the natural
environment, individually or
cumulatively.

II. Discussion of Changes—Rural
Business Investment Program

The following paragraphs discuss the
changes being made to the RBIP
regulations. As noted above, these
changes are the result of (1) conforming
the regulation to the 2008 Farm Bill, (2)
incorporating provisions to allow RBICs
to participate without leveraging, and
(3) clarifying the existing regulation.

A. The Agency is adding a new
section, § 4290.15, Leveraged and Non-
leveraged Rural Business Investment
Companies, to clarify which provisions
of this part apply to leveraged RBICs
and which apply to non-leveraged
RBICs.

B. In §4290.50, the Agency is
amending several existing definitions
and adding several others, as discussed
below.

Community Development Finance.
The current definition of Community
Development Finance makes it possible
for commercial bankers to qualify, even
if they lack experience in debt securities
or with equity-type instruments. This is
not the Agency’s intent. Therefore, the
Agency is replacing “debt” with “debt
securities.”

Debenture. This definition is being
revised to indicate that the debenture
may be prepaid at any time without
penalty. This change is being made in
response to Section 6027(a) of the 2008
Farm Bill.

Includible Non-Cash Gains, Loans
and Investments, Retained Earnings
Available for Distribution, and
Undistributed Net Realized Earnings.
These definitions are being revised to
make reference to “or other USDA-
approved form(s)).” These definitions
refer to specific SBA forms. The Agency
may use other forms to implement this
program in the future (for example, for
non-leveraged RBICs). Thus, adding this
phrase now will allow the Agency the
flexibility to use other forms in the
future should it so decide.

Institutional Investor. This definition
is being revised, per Section 6027(d)(1)
of the 2008 Farm Bill, to allow
investment pools created entirely by a
bank or savings association to be able to
participate in the RBIP.

Leveraged RBIC and Non-leveraged
RBIC. These terms are being defined in
order to implement these regulations
clearly as the result of the addition of
provisions for non-leveraged RBICs.

Rural Area. This change is being
made because the 2008 Farm Bill

replaced the previous rural area
definition specific to the RBIP with a
new definition that applies to several
Rural Development programs including
the Business and Industry Guaranteed
Loan program.

Secretary. This definition is being
revised by adding “his or her designee”
to provide flexibility in implementing
the program.

State. This definition is being revised
to conform to the latest definition being
used in other Agency programs.

C. Section 4290.110 is being revised
by adding the phrase “(and any other
aspect identified by the USDA in a
Federal Register notice).” This is being
added to provide the Agency flexibility
should other aspects associated with
qualified management need to be
considered.

D. Section 4290.200 is being clarified
by replacing ““§ 4290.200” with
““§4290.210” so that the paragraph does
not unnecessarily refer back to itself.

E. Under §4290.210, the Agency is
adding ‘“Unless otherwise specified in a
Federal Register notice” to paragraph
(a) of this section. This is being done to
provide the Agency flexibility to specify
other Capital requirements, within the
constraints of the authorizing statute, if
it should subsequently determine such
are needed for either leveraged RBICs or
non-leveraged RBICs.

In addition, the Agency is adding a
new paragraph that addresses the time
frame that each RBIC will have to meet
the capital requirements set forth in the
section. This change is being made in
response to Section 6027(c) of the 2008
Farm Bill.

F. In §4290.300, the Agency is
replacing “using the application packet”
with “using an appropriate application
packet.” This is being done because of
the provisions for non-leveraged RBICs,
which are likely to use a different
application packet than leveraged
RBICs.

G. In §4290.330, the Agency is
renaming the section to include
reference to guarantees, so that the
section applies to issuance fees for both
grants and debenture guarantees. In
addition, the section is being amended
to set the amount of fee that the Agency
will charge for the issuance of a grant
or debenture guarantee at $500. This fee
amount is also applicable if the Agency
issues both a grant and debenture
guarantee. These amendments are being
made in response to Section 6027(b)(1)
of the 2008 Farm Bill.

H. Section 4290.503(e)(2) is being
revised to make reference to “‘or other
USDA-approved form(s)” for the same
reason cited earlier in paragraph B of
the preamble. In addition, the SBA Web

site reference in §4290.503(a) has been
updated.

I. Section 4290.504(a) is being revised
by removing “for which you will receive
the necessary software” because it is
unnecessary to the implementation of
the equipment and office requirements
covered in this section.

J. Section 4290.509(a) is being
clarified by adding the phrase
“whichever is later.”

K. Several changes are being made to
§4290.550 as follows:

First. In paragraph (a), the Agency is
replacing “In this 4290.550”” with “For
the purposes of this section,” to more
appropriately characterize the
applicability of the section.

Second. In paragraph (b), the Agency
is adding “‘or other USDA-approved
form(s)” for the same reasons cited in
paragraph B of the preamble.

Third. In paragraph (c), the Agency is
replacing “under this § 4290.550” with
“under this section” to more
appropriately characterize the
application of the section.

Fourth. The Agency is adding the
word ‘“‘and” to the end of paragraph
(d)(2) to clarify that all three conditions
are to be met.

L. The SBA Web site reference in
§4290.600(a) and (d) have been
updated.

M. Section 4290.610(b) is being
amended to make reference to “‘or other
USDA-approved form(s)” for the same
reason cited earlier in paragraph B of
the preamble.

N. Several paragraphs in §4290.630,
including the title to the section, and
§4290.640 and its title are being revised
by either removing reference to a
specific SBA form number or adding
reference to “or other USDA-approved
form(s)” for the same reasons cited in
paragraph B of the preamble. In
addition, the SBA Web site reference in
§4290.630(c) has been updated.

0. In §4290.720, the Agency is
making three changes as described
below.

First. In the examples presented in
paragraph (d)(1), the Agency is
removing reference to “wind farms, or
power facilities (including solar,
geothermal, hydroelectric, or biomass
power facilities)”” because such
enterprises are now integral to the
Agency’s mission for energy
development in rural America.

Second. The Agency is changing
paragraph (i) by replacing ‘15 percent”
with “25 percent.” This change is being
made in response to Section 6027(d)(2)
of the 2008 Farm Bill.

Third. In paragraph (i), the Agency is
replacing reference to “Regulatory
Capital” with reference to the
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“ownership interests” of a RBIC, either
alone or in conjunction with other
System institutions. This change is
being made to align the program with
7 U.S.C. 2009cc—9(c).

P. The Agency is revising § 4290.740
in two ways. First, the Agency is
changing the calculation of the
“overline” limitation by changing
‘20 percent” to read ““10 percent’”’ and
changing the base that the 10 percent is
calculated from just Regulatory Capital
(with regulatory permitted
Distributions) to Regulatory Capital
(with regulatory permitted
Distributions) and Leverage. Second, the
Agency is changing “current cost” to
read ““original cost” in paragraph (b).

The Agency is making these changes
for several reasons. First, the changes
provide the RBIC with greater flexibility
in making its portfolio investments
without board approval, which is
consistent with industry standards.
Second, the changes make the RBIC
program more consistent with the SBIC
program, which implemented a similar
provision in the SBIC program in 2009.
Third, these changes further our efforts
to model the RBIC program after the
SBIC program, as directed in the
Conference Report (H.R. 107-424) of the
authorizing statute for the RBIC program
(Farm Security and Rural Investment
Act of 2002). Specifically the
Conference Report stated that “It is the
expectation of the Managers that a
considerable share of the rules and
operating procedures for this program
will be the same as the rules and
operating procedures for the Small
Business Investment Company
program.”

Q. The Agency is revising
§4290.815(b) to remove “If you have
outstanding Leverage or plan to obtain
Leverage” because this phrase is
unnecessary for leveraged RBICs and
could create confusion as whether the
paragraph would apply to non-leveraged
RBICs and, if so, how.

R. Section 4290.1220 is being revised
to make reference to “‘or other USDA-
approved form(s)” for the same reason
cited paragraph B of the preamble.

S. Several paragraphs in §4290.1230
are being revised by either removing
reference to a specific SBA form number
or adding reference to “or other USDA-
approved form(s)” for the same reasons
cited paragraph B of the preamble.

T. The Agency is revising
§4290.1600(d) by removing reference to
“fees” in the list of items that the
Secretary may establish and in its place
adding a provision to allow agents of the
Secretary to collect a fee of not more
than $500 when they perform the
functions described in 7 U.S.C. 2009cc—

5(e)(2). These changes are being made in
response to Section 6027(b)(2) of the
2008 Farm Bill.

U. The Agency is revising
§4290.1810(a) by replacing ‘“By issuing
Debentures” with “Upon acceptance of
a license to operate as a RBIC” and
adding “all documents relating to the
license, including, without limitation,
the Participation Agreement and.”
These changes are being made so that
these provisions are applicable to both
leveraged RBICs and non-leveraged
RBICs.

V. Lastly, the Agency is proposing to
amend this part by adding a new
subpart O to allow a RBIC to apply for
a license without leverage. In response
to the March 29, 2007, ANPRM, the
Agency received 10 comment letters,
which favored allowing non-leveraged
RBICs under the RBIP. The Agency also
had received comment letters on the
RBIP Interim Rule, of which three
addressed a non-leveraged RBIC
program. All three comment letters
encouraged the Agency to consider a
non-leveraged RBIC program. The
provisions in the subpart for non-
leveraged RBICs are based primarily on
comments received on the March 29,
2007, ANPRM and on similar provisions
found in the SBA’s SBIC non-leveraged
program.

Some of the key aspects of the
provisions for non-leveraged RBICs are:

o The Agency rather than SBA will be
responsible for implementing the non-
leveraged RBIC provisions.

e The Agency will announce in a
Federal Register notice those types of
investors in the RBIC that are eligible to
participate as a non-leveraged RBIC. If
the eligible categories/types of investors
changes, the Agency will publish
subsequent notices in the Federal
Register updating the list. However,
such changes will not be applied
retroactively.

o Applications for non-leveraged
status will be accepted at any time
during the year.

e While the Agency may select one,
more than one, or none of the applying
RBICs for participation as a non-
leveraged RBIC, such selection will not
be made on a competitive basis.

Most of the provisions for leveraged
RBICs would be applicable to non-
leveraged RBICs. However, there are a
number of provisions (either a section or
a paragraph) for leveraged RBICs that
will not be applicable to non-leveraged
RBICs. There are also a number of
leveraged RBIC provisions that have
been modified as that provision would
be applied to non-leveraged RBICs.
Finally, there are two subparts (subpart
], Financial Assistance for RBICs, and

subpart N, Operational Assistance
Grants for RBICs) that would not be
applicable in their entirety to non-
leveraged RBICs.

III. Discussion of Changes—Categorical
Exclusion From NEPA

A new paragraph (c)(7) is being added
to 7 CFR 1940.310 to incorporate the
new categorical exclusions for the RBIP.
This new paragraph is set out in the
regulatory text of this rule.

As noted above, this change is being
made based on the RBIP being based its
similarity to and derivation from the
SBA’s SBIC program, which has a
similar CatEx provision for their SBIC
program, and the experience of the SBIC
program in which, thus far, no
significant impact to the natural
environment, individually or
cumulatively, has occurred.

List of Subjects

7 CFR Part 1940

Administrative practice and
procedure, Agriculture, Allocations,
Grant programs—Housing and
community development, Loan
programs—Agriculture, Rural areas.

7 CFR Part 4290

Community development,
Government securities, Grant
programs—business, Securities, Small
businesses.

For the reasons stated in the
preamble, part 1940 of Chapter XVIII
and part 4290 of Chapter XLII of the
Code of Federal Regulations are
amended as follows:

CHAPTER XVIII—RURAL HOUSING
SERVICE, RURAL BUSINESS-
COOPERATIVE SERVICE, RURAL UTILITIES
SERVICE, AND FARM SERVICE AGENCY,
DEPARTMENT OF AGRICULTURE

PART 1940—GENERAL

m 1. The authority citation for part 1940
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989;
and 42 U.S.C. 1480.

Subpart G—Environmental Program

m 2. Section 1940.310 is amended by
adding a new paragraph (c)(7) to read as
follows:

§1940.310 Categorical exclusions from
National Environmental Policy Act (NEPA)
reviews.

* * * * *

(C) * x %

(7) Rural Business Investment
Program actions, which can be divided
into:

(i) Non-leveraged program actions that
include licensing by USDA of Rural
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Business Investment Companies (RBIC);
and

(ii) Leveraged program actions that
include licensing by USDA of RBIC and
Federal financial assistance in the form
of technical grants or guarantees of
debentures of an RBIC, unless such
federal assistance is used to finance

construction or development of land.
* * * * *

CHAPTER XLII—RURAL BUSINESS-
COOPERATIVE SERVICE AND RURAL
UTILITIES SERVICE, DEPARTMENT OF
AGRICULTURE

PART 4290—RURAL BUSINESS
INVESTMENT COMPANY (RBIC)
PROGRAM

m 3. The authority citation for part 4290
continues to read as follows:

Authority: 7 U.S.C. 1989 and 2099cc et
seq.

Subpart A—Introduction to Part 4290

m 4. Anew §4290.15 is added to read
as follows:

§4290.15 Leveraged and Non-leveraged
Rural Business Investment Companies.

The regulations in this part apply to
rural business investment companies
(RBICs) that seek leverage and to RBICs
that do not seek leverage. The
provisions of subparts A through N of
this part apply to Leveraged RBICs and,
except as indicated or as otherwise
modified by subpart O of this part, to
Non-leveraged RBICs. The provisions in
subpart O of this part apply to Non-
leveraged RBICs and, in addition,
modify certain provisions in subparts A
through N of this part as they apply to
Non-leveraged RBICs.

Subpart B—Definition of Terms Used
in Part 4290

m 5. Section 4290.50 is amended by:

m a. Revising the definitions of
Community Development Finance,
Debenture, Includible Non-Cash Gains,
Loans and Investments, Retained
Earnings Available for Distribution,
Rural Area, Secretary, State, and
Undistributed Net Realized Earnings;
m b. Revising paragraph (1)(i) of the
definition of Institutional Investor; and
m b. Adding definitions of Leveraged
RBIC and Non-leveraged RBIC in
alphabetical order.

The revisions and additions read as
follows:

§4290.50 Definition of terms.

* * * * *

Community Development Finance
means debt securities or equity-type

investments in Rural Areas.
* * * * *

Debenture means a debt obligation
issued by RBICs pursuant to section
384E of the Act and held or guaranteed
by the Secretary. A Debenture may be

prepaid at any time without penalty.
* * * * *

Includible Non-Cash Gains means
those non-cash gains (as reported on
SBA Form 468 or other USDA-approved
form(s)) that are realized in the form of
Publicly Traded and Marketable
securities or investment grade debt
instruments. For purposes of this
definition, investment grade debt
instruments means those instruments
that are rated “BBB” or “Baa”’, or better,
by Standard & Poor’s Corporation or
Moody’s Investors Service, respectively.
Non-rated debt may be considered to be
investment grade if a RBIC obtains a
written opinion from an investment
banking firm acceptable to the Secretary
stating that the non-rated debt
instrument is equivalent in risk to the
issuer’s investment grade debt.

Institutional Investor * * *

(1] I

(i) A State or National bank, Farm
Credit System Institution, trust
company, savings bank, or savings and
loan association, including an
investment pool created entirely by
such bank or savings association, the
deposits of which are insured under the

Federal Deposit Insurance Act.
* * * * *

Leveraged RBIC means a RBIC that
received financial assistance under this
part.
* * * * *

Loans and Investments means
Portfolio securities, assets acquired in
liquidation of Portfolio securities,
operating Enterprises acquired, and
notes and other securities received, as
set forth in the Statement of Financial
Position on SBA Form 468 or other
USDA-approved form(s).

* * * * *

Non-leveraged RBIC means a RBIC
that has not received financial
assistance under this part.

* * * * *

Retained Earnings Available for
Distribution means Undistributed Net
Realized Earnings less any Unrealized
Depreciation on Loans and Investments
(as reported on SBA Form 468 or other
USDA-approved form(s)), and
represents the amount that a RBIC may
distribute to investors as a profit
Distribution, or transfer to Private
Capital.

Rural Area means any area of a State
not in a city or town that has a
population of more than 50,000
inhabitants, according to the latest
decennial census of the United States,
or in the urbanized area contiguous and
adjacent to a city or town that has a
population of more than 50,000
inhabitants, and any area that has been
determined to be “rural in character”” by
the Under Secretary for Rural
Development, or as otherwise identified
in this definition.

(1) An area that is attached to the
urbanized area of a city or town with
more than 50,000 inhabitants by a
contiguous area of urbanized census
blocks that is not more than 2 census
blocks wide. Applicants from such an
area should work with their Rural
Development State Office to request a
determination of whether their project is
located in a rural area under this
provision.

(2) For the purposes of this definition,
cities and towns are incorporated
population centers with definite
boundaries, local self government, and
legal powers set forth in a charter
granted by the State.

(3) For the Commonwealth of Puerto
Rico, the island is considered rural and
eligible for Business Programs
assistance, except for the San Juan
Census Designated Place (CDP) and any
other CDP with greater than 50,000
inhabitants. CDPs with greater than
50,000 inhabitants, other than the San
Juan CDP, may be determined to be
eligible if they are “‘not urban in
character.”

(4) For the State of Hawalii, all areas
within the State are considered rural
and eligible for Business Programs
assistance, except for the Honolulu CDP
within the County of Honolulu.

(5) For the purpose of defining a rural
area in the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands, the
USDA shall determine what constitutes
rural and rural area based on available
population data.

(6) The determination that an area is
“rural in character” will be made by the
Under Secretary of Rural Development.
The process to request a determination
under this provision is outlined in
paragraph (6)(ii) of this definition.

(i) The determination that an area is
“rural in character” under this
definition will apply to areas that are
within:

(A) An urbanized area that has two
points on its boundary that are at least
40 miles apart, which is not contiguous
or adjacent to a city or town that has a
population of greater than 150,000
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inhabitants or the urbanized area of
such a city or town; or

(B) An urbanized area contiguous and
adjacent to a city or town of greater than
50,000 inhabitants that is within one-
quarter mile of a rural area.

(ii) Units of local government may
petition the Under Secretary of Rural
Development for a “rural in character”
designation by submitting a petition to
both the appropriate Rural Development
State Director and the Rural Business-
Cooperative Service Administrator of
USDA on behalf of the Under Secretary.
The petition shall document how the
area meets the requirements of
paragraph (6)(i)(A) or (B) of this
definition and discuss why the
petitioner believes the area is “‘rural in
character,” including, but not limited to,
the area’s population density,
demographics, and topography and how
the local economy is tied to a rural
economic base. Upon receiving a
petition, the Under Secretary will
consult with the applicable Governor or
leader in a similar position and request
comments to be submitted within 5
business days, unless such comments
were submitted with the petition. The
Under Secretary will release to the
public a notice of a petition filed by a
unit of local government not later than
30 days after receipt of the petition by
way of publication in a local newspaper
and posting on the Agency’s Web site,
and the Under Secretary will make a
determination not less than 15 days, but
no more than 60 days, after the release
of the notice. Upon a negative
determination, the Under Secretary will
provide to the petitioner an opportunity
to appeal a determination to the Under
Secretary, and the petitioner will have
10 business days to appeal the
determination and provide further
information for consideration.

* * * * *

Secretary means the Secretary of
Agriculture or his or her designee.
* * * * *

State means each of the 50 states of
the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, the U.S. Virgin Islands,
American Samoa, the Commonwealth of
the Northern Mariana Islands, the Trust
Territory of the Pacific Islands, and the

Federated States of Micronesia.
* * * * *

Undistributed Net Realized Earnings
means Undistributed Realized Earnings
less Non-cash Gains/Income, each as
reported on SBA Form 468 or other
USDA-approved form(s).

* * * * *

Subpart C—Qualifications for the RBIC
Program

m 6. Section 4290.110 is revised to read
as follows:

§4290.110 Qualified management.

An Applicant must show, to the
satisfaction of the Secretary, that its
current or proposed management team
is qualified and has the knowledge,
experience, and capability in
Community Development Finance or
Relevant Venture Capital Finance,
necessary for investing in the types of
Enterprises contemplated by the Act,
regulations in this part, and its business
plan. In determining whether an
Applicant’s current or proposed
management team has sufficient
qualifications, the Secretary will
consider information provided by the
Applicant and third parties concerning
the background, capability, education,
training and reputation (and any other
managerial aspect identified by the
USDA in a Federal Register notice) of
its general partners, managers, officers,
key personnel, and investment
committee and governing board
members. The Applicant must designate
at least one individual as the official
responsible for contact with the
Secretary.

m 7. Section 4290.200 is revised to read
as follows:

§4290.200 Adequate capital for RBICs.
You must meet the requirements of

§§4290.210 through 4290.230 in order

to qualify as a RBIC.

m 8. Section 4290.210 is amended by

revising paragraph (a) and adding a new

paragraph (c) to read as follows:

§4290.210 Minimum capital requirements
for RBICs.

(a) General Rule. Unless otherwise
specified in a Federal Register notice,
you must have Regulatory Capital of at
least $10,000,000, or such lesser amount
(but not less than $5,000,000) and
Leverageable Capital of at least
$500,000, to become a RBIC.

* * * * *

(c) Time frame. Each RBIC shall have
a period of 2 years to meet the capital
requirements set forth in this section.

Subpart D—Application and Approval
Process for RBIC Licensing

m 9. Section 4290.300(b) is revised to
read as follows:

§4290.300 When and how to apply for a
RBIC license.
* * * * *

(b) Application form. An Applicant
must apply for a RBIC license using an

appropriate application packet provided
by the Secretary. Upon receipt of a
completed application packet, the
Secretary may request clarifying or
technical information on the materials
submitted as part of the application.

m 10. Section 4290.330 is revised to read
as follows:

§4290.330 Grant and guarantee issuance
fee.

The Applicant must pay to the
Secretary an issuance fee for each grant
or debenture guarantee of $500. If both
a grant and debenture guarantee are
issued for the same RBIC, the issuance
fee for both is $500. An Applicant must
submit this fee in advance, at the time
of application submission.

Subpart G—Managing the Operations
of a RBIC

m 11. Section 4290.503 is amended by
revising paragraphs (a) and (e)(2) to read
as follows:

§4290.503 RBIC’s adoption of an
approved valuation policy.

(a) Valuation guidelines. You must
prepare, document and report the
valuations of your Loans and
Investments in accordance with the
Valuation Guidelines for SBICs issued
by SBA. These guidelines may be
obtained from SBA’s Investment
Division or at http://www.sba.gov/sites/
default/files/files/inv_valuation.pdf.

* * * * *

(e) L

(2) The independent public
accountant’s report on your audited
annual financial statements (SBA Form
468 or other USDA-approved form(s))
must include a statement that your
valuations were prepared in accordance
with your approved valuation policy.

m 12. Section 4290.504 is amended by
revising paragraph (a) to read as follows:

§4290.504 Equipment of USDA or SBA
officials.

(a) Computer capability. You must
have a personal computer with access to
the Internet and be able to use this
equipment to prepare reports and
transmit such reports to the Secretary.
In addition, you must have the
capability to send and receive electronic

mail.
* * * * *

m 13. Section 4290.509 is amended by
revising paragraph (a) introductory text
to read as follows:

§4290.509 Employment of USDA or SBA
officials.

(a) Without the Secretary’s prior
written approval, for a period of two
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years after the date of your most recent
issuance of Leverage or after the receipt
of any assistance as defined in
paragraph (b) of this section, whichever
is later, you are not permitted to
employ, offer employment to, or retain
for professional services, any person
who:

* * * * *

m 14. Section 4290.550 is amended by
revising paragraphs (a), (b), (c), and
(d)(2) to read as follows:

§4290.550 Prior approval of secured third-
party debt of RBICs.

(a) Definition. For the purposes of this
section, “‘secured third-party debt”
means any debt that is secured by any
of your assets and not guaranteed by the
Secretary, including secured guarantees
and other contingent obligations that
you voluntarily assume and secured
lines of credit.

(b) General rule. You must get the
Secretary’s written approval before you
incur any secured third-party debt or
refinance any debt with secured third-
party debt, including any renewal of a
secured line of credit, increase in the
maximum amount available under a
secured line of credit, or expansion of
the scope of a security interest or lien.
For purposes of this paragraph (b),
“expansion of the scope of a security
interest or lien”” does not include the
substitution of one asset or group of
assets for another, provided the asset
values (as reported on your most recent
annual SBA Form 468 or other USDA-
approved form(s)) are comparable.

(c) Conditions for approval. As a
condition of granting its approval under
this section, the Secretary may impose
such restrictions or limitations as he or
she deems appropriate, taking into
account your historical performance,
current financial position, proposed
terms of the secured debt and amount of
aggregate debt you will have
outstanding (including Leverage). The
Secretary will not favorably consider
any requests for approval which include
a blanket lien on all your assets, or a
security interest in your investor
commitments in excess of 125 percent
of the proposed borrowing.

(d)* L

(2) The security interest in your assets
is limited to either those assets being
acquired with the borrowed funds or an
asset coverage ratio of no more than 2:1;
and

* * * * *

Subpart H—Recordkeeping, Reporting,
and Examination Requirements for
RBICs

m 15. Section 4290.600 is amended by
revising paragraphs (a) and (d) to read
as follows:

§4290.600 General requirement for RBIC
to maintain and preserve records.

(a) Maintaining your accounting
records. You must establish and
maintain your accounting records using
SBA’s standard chart of accounts for
SBICs, unless the Secretary approves
otherwise. You may obtain this chart of
accounts from SBA or at http://
www.sba.gov/sites/default/files/files/
inv_charts of accounts.pdf.

* * * * *

(d) Additional requirement. You must
comply with the recordkeeping and
record retention requirements set forth
in Circular A—110 of the Office of
Management and Budget. (OMB
Circulars are available from the
addresses listed in 5 CFR 1310.3 and at
http://www.whitehouse.gov/omb/
circulars_default.)

m 16. Section 4290.610 is amended by

revising paragraph (b) to read as follows:

§4290.610 Required certifications for
Loans and Investments.
* * * * *

(b) For each Financing made to a
Small Business Concern, Size Status
Declaration (SBA Form 480 or other
USDA-approved form(s)), executed both
by you and by the Portfolio Concern
certifying that the concern is a Small
Business Concern. For securities
purchased from an underwriter in a
public offering, you may substitute a
prospectus showing that the concern is

a Small Business Concern.
* * * * *

m 17. Section 4290.630 is amended by
revising paragraphs (a) introductory
text, (a)(1), (b) through (e), and (f)
introductory text to read as follows:

§4290.630 Requirement for RBICs to file
financial statements and supplementary
information with the Secretary.

(a) Annual filing. For each fiscal year,
you must submit financial statements
and supplementary information
prepared on SBA Form 468 or other
USDA-approved form(s). You must file
SBA Form 468 (or other USDA-
approved form(s)) on or before the last
day of the third month following the
end of your fiscal year, except for the
information required under paragraphs
(e) and (f) of this section, which must be
filed on or before the last day of the fifth
month following the end of your fiscal
year.

(1) Audit of annual filing form. An
independent public accountant
acceptable to the Secretary must audit
the annual form submitted under
paragraph (a) of this section.

(b) Interim filings. When requested by
the Secretary, you must file interim
reports on SBA Form 468 or other
USDA-approved form(s). The Secretary
may require you to file the entire form
or only certain statements and
schedules. You must file such reports
on or before the last day of the month
following the end of the reporting
period. When you submit a request for
a draw under a Leverage commitment,
you must also comply with any
applicable filing requirements set forth
in §4290.1220.

(c) Standards for preparation. You
must prepare SBA Form 468 or other
USDA-approved form(s) in accordance
with SBA’s Accounting Standards and
Financial Reporting Requirements for
SBICs, which you may obtain from SBA
or at http://www.sba.gov/content/
accounting-standards-sbics.

(d) Where to file. Unless otherwise
identified in a notice published in the
Federal Register, submit all filings of
forms under this section to the
Investment Division of SBA.

(e) Reporting of economic
development impact information for
each Financing. Your annual filing of
SBA Form 468 or other USDA-approved
form(s) must include an assessment of
the economic development impact of
each Financing. This assessment must
specify the fulltime equivalent jobs
created, the impact of the Financing on
the revenues and profits of the business
and on taxes paid by the business and
its employees, and a listing of the
number and percentage of employees
who reside in Rural Areas.

(f) Reporting of economic
development information for certain
Financings. For each Rural Business
Concern Investment and each Smaller
Enterprise Investment, your SBA Form
468 or other USDA-approved form(s)
must include an assessment of each

such Financing with respect to:
* * * * *

W 18. Section 4290.640 is revised to read
as follows:

§4290.640 Requirement to file portfolio
financing reports with the Secretary.

For each Financing you make
(excluding guarantees), you must submit
a Portfolio Financing Report on SBA
Form 1031 or other USDA-approved
form(s) within 30 days of the closing
date.
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m 19. Section 4290.692 is amended by
revising paragraph (d) to read as
follows:

§4290.692 Examination Fees.

* * * * *

(d) Examination delay fee. If, in the
sole discretion of the Secretary, the time
required to complete your examination
is delayed due to your lack of
cooperation or the condition of your
records, the Secretary may assess an
additional examination fee of up to $500
per day.

Subpart I—Financing of Enterprises by
RBICs

m 20. Section 4290.720 is amended by
revising paragraphs (d)(1) and (i) to read
as follows:

§4290.720 Enterprises that may be
ineligible for Financing.
* * * * *

(d) EE

(1) The assets of the Enterprise are to
be reduced or consumed, generally
without replacement, as the life of the
Enterprise progresses, and the nature of
the Enterprise requires that a stream of
cash payments be made to the
Enterprise’s financing sources, on a
basis associated with the continuing
sale of assets. Examples include real
estate development projects and oil and

gas wells; or
* * * * *

(i) Entities ineligible for Farm Credit
System Assistance. If one or more Farm
Credit System Institutions or their
Affiliates owns more than 25 percent of
the ownership interests of a Rural
Business Investment Company, either
alone or in conjunction with other Farm
Credit System Institutions (or affiliates),
the Rural Business Investment Company
may not provide Financing to any entity
that is not otherwise eligible to receive
Financing from a Farm Credit System
Institution under the Farm Credit Act of
1971 (12 U.S.C. 2001 et seq.).

* * * * *

m 21. Section 4290.740 is amended by
revising paragraphs (a) introductory text
and (a)(2), adding a new paragraph
(a)(3), and revising paragraph (b) to read
as follows:

§4290.740 Portfolio diversification
(“overline” limitation).

(a) Without the Secretary’s prior
written approval, you may provide
Financing or a Commitment to an
Enterprise only if the resulting amount
of your aggregate outstanding
Financings and Commitments to that

Enterprise and its Affiliates does not

exceed 10 percent of the sum of:
* * * * *

(2) Any permitted Distribution(s) you
made during the five years preceding
the date of the Financing or
Commitment which reduced your
Regulatory Capital; plus

(3) The total amount of Leverage
provided to the Rural Business
Investment Company by the Secretary
since it was licensed under § 4290.390.

(b) For the purposes of paragraph (a)
of this section, you must measure each
outstanding Financing at its original
cost plus any amount of the Financing
that was previously written off.

m 22. Section 4290.815 is amended by
revising paragraph (b) introductory text
to read as follows:

§4290.815 Financings in the form of Debt
Securities.
* * * * *

(b) Restriction of options obtained by
RBIC’s management and employees.
Your employees, officers, directors,
general partners, or managing members,
or the general partners or managing
members of your Investment Advisor/
Manager, may obtain options in a

Portfolio Concern only if:
* * * * *

Subpart J—Financial Assistance for
RBICs (Leverage)

m 23. Section 4290.1220 is amended by
revising paragraph (a) to read as follows:

§4290.1220 Requirement for RBIC to file
financial statements at the time of request
for a draw.

(a) If you submit a request for a draw
against your Leverage commitment more
than 90 days following your submission
of an annual SBA Form 468 or a SBA
Form 468 (Short Form) or other USDA-
approved form(s), you must:

(1) Give the Secretary a financial
statement on Form 468 (Short Form) or
other USDA-approved form(s), and

(2) File a statement of no material
adverse change in your financial
condition since your last filing of SBA
Form 468 or other USDA-approved
form(s).

* * * * *

W 24. Section 4290.1230 is amended by
revising paragraphs (d)(1), (d)(2), and
(e)(1) to read as follows:

§4290.1230 Draw-downs by RBIC under
Leverage commitment.
* * * * *

(d) I .

(1) A statement certifying that there
has been no material adverse change in
your financial condition since your last

filing of SBA Form 468 or other USDA-
approved form(s) (see also §4290.1220
for filing requirements).

(2) If your request is submitted more
than 30 days following the end of your
fiscal year, but before you have
submitted your annual filing of SBA
Form 468 or other USDA-approved
form(s) in accordance with
§4290.630(a), a preliminary unaudited
annual financial statement on SBA
Form 468 (Short Form) or other USDA-

approved form(s).

(B) * % %

(1) Within 30 calendar days after the
actual closing date of each Financing
funded with the proceeds of your draw,
you must file an SBA Form 1031 or
other USDA-approved form(s)
confirming the closing of the

transaction.
* * * * *

m 25. Section 4290.1600 is amended by
revising paragraph (d) to read as
follows:

§4290.1600 Secretary’s authority to issue
and guarantee Trust Certificates.
* * * * *

(d) Formation of a Pool or Trust
holding Leverage Securities. The
Secretary shall approve the formation of
each Pool or Trust. The Secretary may,
in his or her discretion, establish the
size of the Pools and their composition,
the interest rate on the TCs issued
against Trusts or Pools, discounts,
premiums and other charges made in
connection with the Pools, Trusts, and
TCs, and any other characteristics of a
Pool or Trust he or she deems
appropriate. Notwithstanding
§4290.1130(c), any agent of the
Secretary may collect a fee for the
functions described in 7 U.S.C. 2009cc—
5(e)(2) that does not exceed $500.

Subpart K—RBIC’s Noncompliance
With Terms of Leverage

W 26. Section 4290.1810 is amended by
revising paragraph (a) to read as follows:

§4290.1810 Events of default and the
Secretary’s remedies for RBICs
noncompliance with terms of Debentures.

(a) Applicability of this section. Upon
acceptance of a license to operate as an
RBIC, you automatically agree to the
terms, conditions and remedies in this
section, as in effect at the time of
issuance of the license and as fully set
forth in all documents relating to the
license, including, without limitation,
the Participation Agreement and

Debentures.
* * * * *
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m 27. Section 4290.1840 is amended by
revising paragraph (b)(1) to read as
follows:

§4290.1840 Computation of RBIC’s Capital
Impairment Percentage.
* * * * *

(b)* E

(1) The sum of Undistributed Net
Realized Earnings, as reported on SBA
Form 468 or other USDA-approved
form(s) and Includible Non-Cash Gains.

* * * * *

28. A new subpart O is added to read
as follows:

Subpart O—Additional Requirements for
Non-Leveraged Licensees and Exceptions
to Regulations

Sec.

4290.3000 Non-leveraged RBICs—General.

4290.3001-4290.3002 [Reserved]

4290.3003 Responsibility for implementing
Non-leveraged RBICs.

4290.3004 [Reserved]

4290.3005 Qualifications for the Non-
leveraged RBIC Program.

4290.3006—4290.3009 [Reserved]

4290.3010 Application and Approval
Process for RBIC licensing without
Leverage.

4290.3011-4290.3014 [Reserved]

4290.3015 Evaluation and selection of Non-
leveraged RBICs.

4290.3016—4290.3019 [Reserved]

4290.3020 Changes in Ownership,
Structure, or Control.

4290.3021-4290.3024 [Reserved]

4290.3025 Managing the Operations of a
RBIC.

4290.3026—4290.3029 [Reserved]

4290.3030 Financing of Enterprises by
RBICs.

4290.3031-4290.3034 [Reserved]

4290.3035 Recordkeeping, Reporting, and
Examination Requirements for RBICs.

4290.3036—4290.3039 [Reserved]

4290.3040 Financial Assistance for RBICs.

4290.3041 Events of default and the
Secretary’s remedies for RBIC’s
noncompliance with terms of Debenture.

4290.3042-4290.3044 [Reserved]

4290.3045 Computation of RBIC’s Capital
Impairment.

4290.3046-4290.3049 [Reserved]

4290.3050 Operational Assistance Grants
for RBICs.

4290.3051-4290.3099 [Reserved]

Subpart O—Additional Requirements

for Non-Leveraged Licensees and

Exceptions to Regulations

§4290.3000 Non-leveraged RBICs—
General.

This subpart identifies provisions
specific to RBICs seeking a non-
leveraged license, including exceptions
and additions to provisions associated
with subparts A through N of this part.

§§4290.3001-4290.3002 [Reserved]

§4290.3003 Responsibility for
implementing Non-leveraged RBICs.
Section 4290.45 does not apply to
Non-leveraged RBICs. Instead, for the
purposes of this part as it applies to
Non-leveraged RBICs, all authorities and
responsibilities assigned to the
Secretary under this part shall be
carried out by the Secretary, and none
shall be delegated to the U.S. Small
Business Administration (SBA) or the
Administrator. Thus, when applying
subparts A through N of this part to
Non-leveraged RBICs, all references to
the Small Business Association (SBA) or
Administrator on behalf of USDA shall
be read as the Secretary. All forms shall
be submitted to USDA or its designee.

§4290.3004 [Reserved]

§4290.3005 Qualifications for the Non-
leveraged RBIC Program.

(a) Business form. In addition to
complying with the applicable
provisions of § 4290.100 not otherwise
modified by this section, paragraphs
(a)(1) through (a)(4) of this section
apply. )

(1) For RBICs applying for non-
leveraged status, the types of investors
eligible to invest in a RBIC must have
been approved by the Secretary.
Investors seeking approval must submit
a request to the Secretary with sufficient
documentation to support their request.
The USDA will announce such
approved categories and types of
investors in a public notice published in
the Federal Register from time to time.
Subsequent notices that modify the
types of investors eligible to invest in a
RBIC will not be applied retroactively.

(2) In lieu of complying with
§4290.100(d)(1)(i), you must have a
minimum duration of 10 years. After 10
years, the Partnership RBIC may be
terminated by a vote of your partners.

(3) In lieu of complying with
§4290.100(d)(2), if you are a LLC RBIC,
you must have a minimum duration of
10 years. After 10 years, the LLC RBIC
may be terminated by a vote of your
members.

(4) In lieu of complying with
§4290.100(d)(3), if you are a Corporate
RBIC, you must have a duration of not
less than 30 years unless earlier
dissolved by the shareholders.

(b) Approval of initial Management
Expenses. Section 4290.140 does not
apply to Non-leveraged RBICs.
However, the Secretary will provide a
cap on these expenses in each Federal
Register notice soliciting applications
for Non-leveraged RBICs.

(c) Management and ownership
diversity requirements. A Non-leveraged

RBIC is subject to the provisions of
§4290.150 unless it is exempted from
these provisions by the Secretary.
Exemptions will only be granted when
the applicant establishes, to the
satisfaction of the Secretary, that
granting the exemption will not unduly
impair the integrity and soundness of
the Non-leveraged RBIC.

(d) Special rules for Partnership
RBICs and LLC RBICs. Paragraph (c) of
§4290.160 does not apply to Non-
leveraged RBICs.

§§4290.3006-4290.3009 [Reserved]

§4290.3010 Application and Approval
Process for RBIC licensing without
Leverage.

(a) The provisions of § 4290.300
notwithstanding, the Secretary will
accept, at any time, applications for
consideration as a Non-leveraged RBIC.
The number of applications that the
Agency will receive each year, and any
fees and conditions, will be announced
annually in a Federal Register notice.

(b) The provisions specified in
§4290.340(d) do not apply to this
subpart.

(c) The provisions specified in
§4290.370(m) do not apply to this
subpart.

§§4290.3011-4290.3014 [Reserved]

§4290.3015 Evaluation and selection of
Non-leveraged RBICs.

(a) General. Notwithstanding any
other provision in this part, when
selecting applications for non-leveraged
status, the Secretary may select one or
more applications, or none, for further
consideration based on the evaluation
criteria of this part.

(b) Eligibility and completeness. In
addition to the requirements specified
in §4290.350, an Applicant under this
subpart must complete a written
application that includes information
not otherwise exempted by the
Secretary, in his or her sole discretion.
The Secretary may, on his or her own
initiative, exempt material from a Non-
leveraged RBIC application where the
Secretary determines it impedes an
expedited process without a
commensurate benefit to the program.
To the extent that the Secretary’s
exemption applies to the entire
program, an announcement of the
exemption will be published in the
Federal Register. The Secretary shall
make a decision as to licensing an
Applicant after the receipt of a complete
application and will enter into a
Participation Agreement with the RBIC
if approved.

(c) Effect of a RBIC license.
Paragraphs (d)(2) and (d)(3) of
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§4290.390 do not apply to Non-
leveraged RBICs.

§§4290.3016-4290.3019 [Reserved]

§4290.3020 Changes in Ownership,
Structure, or Control.

Paragraph (b) in §4290.440 does not
apply to Non-leveraged RBICs.

§§4290.3021-4290.3024 [Reserved]

§4290.3025 Managing the Operations of a
RBIC.

(a) Nonperformance. In addition to
the provisions specified in § 4290.507,
failure of an approved Non-leveraged
RBIC to maintain sound investment
practice, as determined by the Secretary,
may result in loss of approval for
participating in this program.

(b) Employment of USDA or SBA
officials. Paragraph (a)(2) of § 4290.509
does not apply to Non-leveraged RBICs.

(c) Approval of RBIC’s Investment
Adviser/Manager. In addition to
complying with §4290.510, a Non-
leveraged RBIC must notify the
Secretary of the Management Expenses
to be incurred under such contract, or
of any subsequent material changes in
such Management Expenses, within 30
days of execution.

(d) Management Expenses of a RBIC.
When complying with §4290.520, Non-
leveraged RBICs do not need prior
approval of initial Management
Expenses and any increases in those
expenses.

(e) Restrictions on investments of idle
funds by RBICs. The provisions of
§4290.530 apply to Non-leveraged
RBICs only when the Non-leveraged
RBIC engages in activities not
contemplated by the Act.

(f) Prior approval of secured third-
party debt of RBICs. The provisions of
§4290.550 do not apply to Non-
leveraged RBICs.

(g) Voluntary decrease in Regulatory
Capital. When complying with
§4290.585, Non-leveraged RBICs do not
need to obtain prior approval for
decreases in Regulatory Capital of more
than 2 percent (but not below the
minimum required under this Act or
these regulations). However, Non-
leveraged RBICs must report the
reduction to the Secretary within 30
days.

§§4290.3026-4290.3029 [Reserved]

§4290.3030 Financing of Enterprises by
RBICs.

(a) Non-compliance with this section.
The last sentence of §4290.700(e) does
not apply to Non-leveraged RBICs.

(b) Enterprises that may be ineligible
for Financing. The provisions associated
with real estate enterprises found in

§4290.720(c) apply to Non-leveraged
RBICs unless the Non-leveraged RBIC
requests, and has received, an
irrevocable exemption from the
Secretary in accordance with
§4290.1920.

(c) Farmland purchases. The
provisions associated with farmland
purchases found in §4290.720(e) apply
to Non-leveraged RBICs unless the Non-
leveraged RBIC requests, and has
received, an irrevocable exemption from
the Secretary in accordance with
§4290.1920.

(d) Purchasing securities from an
underwriter or other third party. Non-
leveraged RBICs are exempt from the
recordkeeping requirements and fee
limitations in §4290.825(b) and (c),
respectively, for securities purchased
through or from an underwriter.

(e) Assets acquired in liquidation of
Portfolio securities. The provisions of
§4290.880 do not apply to Non-
leveraged RBICs.

§§4290.3031-4290.3034 [Reserved]

§4290.3035 Recordkeeping, Reporting,
and Examination Requirements for RBICs.

Except for §4290.600(d), Subpart H,
Recordkeeping, Reporting, and
Examination Requirements for RBICs, of
this part applies to Non-leveraged
RBICs.

§§4290.3036—4290.3039 [Reserved]

§4290.3040 Financial Assistance for
RBICs.

Subpart J, Financial Assistance for
RBICs (Leveraged), of this part does not
apply to Non-leveraged RBICs.

§4290.3041 Events of default and the
Secretary’s remedies for RBIC’s
noncompliance with terms of Debenture.

In addition to complying with the
provisions of §4290.1810, a RBIC’s
failure to comply with the terms of this
part may result in the Secretary
revoking the Non-leveraged RBIC’s
license issued under this part.

§§4290.3042-4290.3044 [Reserved]

§4290.3045 Computation of RBIC’s Capital
Impairment.

The provisions specified in
§§4290.1830 and 4290.1840 do not
apply to Non-leveraged RBICs.

§§4290.3046-4290.3049 [Reserved]

§4290.3050 Operational Assistance
Grants for RBICs.

Subpart N, Requirements for
Operational Assistance Grant to RBICs,
of this part does not apply to Non-
leveraged RBICs. All other references to
Operational Assistance in this part do
not apply to Non-leveraged RBICs.

§§4290.3051-4290.3099 [Reserved]

Dated: December 15, 2011.
Dallas Tonsager,
Under Secretary, Rural Development.

Dated: December 15, 2011.
Bruce Nelson,
Administrator, Farm Service Agency.
[FR Doc. 2011-32570 Filed 12—22-11; 8:45 am]
BILLING CODE 3410-XY-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
Technical Amendments

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: NCUA is amending the
section of its regulations addressing the
low-income designation to make minor,
nonsubstantive technical corrections.
The technical amendments update the
regulation to reflect current agency
practice and will not cause any
substantive changes.

DATES: This rule is effective December
23, 2011.

FOR FURTHER INFORMATION CONTACT:
Pamela Yu, Staff Attorney, Office of
General Counsel, National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428 or
telephone: (703) 518—6540.

SUPPLEMENTARY INFORMATION:

I. Background
1. Regulatory Changes
I1I. Regulatory Procedures

I. Background !
A. Why is NCUA adopting this rule?

NCUA continually reviews its
regulations to ‘““‘update, clarify and
simplify existing regulations and
eliminate redundant and unnecessary
provisions.” NCUA Interpretive Ruling
and Policy Statement (IRPS) 87-2, as
amended by IRPS 03-2, Developing and
Reviewing Government Regulations.
Recently, NCUA internally reviewed its
regulations and determined minor
revisions to section 701.34 are necessary
to reflect current agency practice.

1President Obama signed the Plain Writing Act
of 2010 (Pub. L. 111-274) into law on October 13,
2010 “to improve the effectiveness and
accountability of federal agencies to the public by
promoting clear Government communication that
the public can understand and use.” This preamble
is written to meet plain writing objectives.
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B. What changes does the final rule
make?

The final rule amends section 701.34
of NCUA'’s regulations to make minor
technical corrections. The corrections
are necessary to update and conform the
regulation to current agency practice.
Specifically, the NCUA Board has
delegated its authority for designations
of low-income status to the Office of
Consumer Protection. This authority
previously sat with the regional
directors. The final rule amends section
701.34 to remove references to “regional
directors,” and to replace those
references with “NCUA”.

II. Regulatory Changes

This rule provides minor technical
corrections and will not cause any
substantive changes.

III. Regulatory Procedures

Final Rule Under the Administrative
Procedure Act

NCUA is issuing this rulemaking as a
final rule, effective upon publication.
Generally, the Administrative Procedure
Act (APA) requires a rulemaking to be
published as a notice of proposed
rulemaking with the opportunity for
public comment, unless the agency for
good cause finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest. 5 U.S.C. 553. NCUA believes
good cause exists for issuing these
amendments without notice and public
comment. The amendments in this rule
are not substantive but merely technical
in that they make minor corrections to
update the regulations and conform
them to current agency practice.

Additionally, the APA requires that a
final rule must have a delayed effective
date of 30 days from the date of
publication, except for good cause. 5
U.S.C. 553(d). NCUA also finds good
cause to waive the customary 30-day
delayed effective date requirement
under the APA. 5 U.S.C. 553(d)(3).
Again the technical change conforms
the rule to current agency practice. The
rule will, therefore, be effective
immediately upon publication.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small entities (primarily
those credit unions under ten million
dollars in assets). This rule does not
impose any regulatory burden. It merely
makes non-substantive technical
changes to section 701.34 of NCUA’s
regulations. This rule will not have a

significant economic impact on a
substantial number of small credit
unions. Therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that this rule
will not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This rule will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this rule
will not affect family well-being within
the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) (SBREFA) provides
generally for congressional review of
agency rules. A reporting requirement is
triggered in instances where NCUA
issues a final rule as defined by Section
551 of the APA. 5 U.S.C. 551. Based on
similar technical changes to the NCUA
regulations, we believe the Office of
Management and Budget will determine
that this rule is not a major rule for
purposes of SBREFA. As required by
SBREFA, NCUA will file the
appropriate reports with Congress and
the General Accounting Office so this
rule may be reviewed.

List of Subjects in 12 CFR Part 701

Advertising, Aged, Civil rights, Credit,
Credit unions, Fair housing, Individuals
with disabilities, Insurance, Marital

status discrimination, Mortgages,
Religious discrimination, Reporting and
recordkeeping requirements, Sex
discrimination, Signs and symbols,
Surety bonds.

By the National Credit Union
Administration Board on December 8, 2011.
Mary Rupp,

Secretary of the Board.

For the reasons discussed above,
NCUA amends 12 CFR part 701 of title
12, chapter VII, of the Code of Federal
Regulations as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761A, 1761B, 1766, 1767,
1782, 1784, 1786, 1787, 1789, Section 701.6
is also authorized by 15 U.S.C. 1601, et seq.;
42 U.S.C. 1981 and 3601-3610, Section
701.35 is also authorized by 42 U.S.C. 4311—
4312.

§701.34 [Amended]

m 2. Section 701.34 is amended by:

m a. Removing the words “‘the regional
director” wherever they appear and
adding in their place the word “NCUA”.

m b. Removing the words ““‘a regional
director” or ““A regional director”
wherever they appear and adding in
their place the word “NCUA”.

m c. Removing the words “‘the
appropriate Regional Director”
wherever they appear and adding in
their place the word “NCUA”.

m d. Removing the words “‘the
appropriate regional director” wherever
they appear and adding in their place
the word “NCUA”".

m e. Removing the words “‘the
appropriate regional director’s”
wherever they appear and adding in
their place the word “NCUA’s”.

m f. Removing the words “the
appropriate NCUA Regional Director”
wherever they appear and adding in
their place the word “NCUA”.

[FR Doc. 2011-32886 Filed 12-22-11; 8:45 am)]
BILLING CODE 7535-01-P



80228

Federal Register/Vol. 76, No. 247 /Friday, December 23, 2011/Rules and Regulations

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0904; Directorate
Identifier 2010-NE-33-AD; Amendment 39—
16902; AD 2011-27-01]

RIN 2120-AA64
Airworthiness Directives; Turbomeca
Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Turbomeca Arriel 1B turboshaft engines.
This AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as an increase in
hot gas ingestion and an increase of
temperature in the gas generator (GG)
turbine rotor, potentially resulting in
turbine damage and an uncommanded
in-flight shutdown. We are issuing this
AD to prevent over-temperature damage
of the GG turbine, which could result in
an uncommanded in-flight engine
shutdown, and a subsequent forced
autorotation landing or accident.

DATES: This AD becomes effective
January 27, 2012.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT: Rose
Len, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: (781) 238-7772; fax: (781) 238—
7199; email: rose.len@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 31, 2011 (76 FR
54143). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

During quality inspections in repair centre

some 2nd stage Nozzle Guide Vanes (NGVs)
to be installed on Pre TU 148 standard Arriel

1B were found not conforming to the
definition. The affected parts had been
repaired and were found drilled on the rear
flange instead of the front flange. This
configuration corresponds to 2nd stage
Turbine NGVs to be installed on post-TU 148
standard Arriel 1B engines. This non
compliance may only be found on post-TU
76 standard 2nd stage Turbine NGVs (i.e.
with flexible hub).

This non compliance would increase hot
gas ingestion and generate an increase of
temperature in the Gas Generator (GG)
turbine rotor, potentially resulting in turbine
damage and an uncommanded in-flight
shutdown.

The corrective action includes daily
checks for evidence of turbine damage,
and removal of the engine from service
before further flight if turbine damage is
found. The corrective action also
includes inspecting the configuration of
the holes in the repaired 2nd stage
turbine NGV. If the holes are non-
conforming, then before further flight
replacement of the 2nd stage turbine
NGV, 1st stage turbine disc, and 2nd
stage turbine disc, with discs eligible for
installation, is required. You may obtain
further information by examining the
MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

Based on the service information, we
estimate that this AD affects about 20
Turbomeca Arriel 1B turboshaft engines
installed on helicopters of U.S. registry.
We estimate that it will take about 40
work-hours per engine to inspect a
repaired 2nd stage turbine NGV for the
non-conforming hole configuration. We
also estimate that it will take about 60
work-hours to replace the NGV, the 1st
stage turbine disc, and the 2nd stage
turbine disc, and that one engine will
require these replacements. The average
labor rate is $85 per work-hour.
Required parts cost about $19,889 per
engine. Based on these figures, we
estimate the cost of the AD on U.S.
operators to be $92,989. Our cost
estimate is exclusive of possible
warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-27-01 Turbomeca: Amendment 39—
16902; Docket No. FAA—2010-0904;
Directorate Identifier 2010-NE-33—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective January 27, 2012.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Turbomeca Arriel 1B
turboshaft engines with M03 modules
modified by TU 76 or TU 202, and not
modified by TU 148, and if fitted with a
repaired 2nd stage turbine nozzle guide vane
(NGV). The M03 module contains the 2nd
stage turbine NGV, 1st stage turbine disc, and
2nd stage turbine disc. Guidance on
determining if an engine has an unrepaired
2nd stage turbine NGV installed can be found
in paragraph 1.C. of Turbomeca Mandatory
Service Bulletin (MSB) No. A292 72 0829,
Version B, dated December 13, 2010.

(d) Reason

This AD was prompted by an increase in
hot gas ingestion and an increase of
temperature in the gas generator (GG) turbine
rotor, potentially resulting in turbine damage
and an uncommanded in-flight shutdown.
We are issuing this AD to prevent over-
temperature damage of the GG turbine, which
could result in an uncommanded in-flight
engine shutdown, and a subsequent forced
autorotation landing or accident.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

TABLE 1—INSPECTION COMPLIANCE TIMES

(f) Daily Checks

(1) Starting from the effective date of this
AD, perform a daily check (after last flight of
the day) for:

(i) Normal rundown time of the GG rotor;
and

(ii) The free rotation of the GG rotor; and

(iii) No grinding noise during the rundown
check, and during the free rotation check of
the GG rotor.

(2) Guidance on performing the daily
checks can be found in the Maintenance
Manual, task 71-02—-09-760-801 and task
05-20-01-200-801.

(3) If the engine fails any of these daily
checks, remove the engine from service
before further flight.

(g) Inspection of Repaired 2nd Stage Turbine
NGVs

(1) Inspect the 2nd stage turbine NGV for
a non-conforming hole configuration, at the
compliance times in Table 1 of this AD.
Guidance on 2nd stage turbine NGV non-
conforming hole configuration can be found
in Turbomeca MSB No. A292 72 0829,
Version B, dated December 13, 2010.

If accumulated GG Cycles-in-Service (CIS) on the effective date of this

D are:

Then inspect:

(i) Fewer than 1,200 CIS on both the 1st and 2nd stage turbines ..........
(i) 1,200 or more but fewer than 1,800 CIS on either the 1st or 2nd

stage turbines.

(iii) 1,800 or more but fewer than 2,400 CIS on either the 1st or 2nd

stage turbine.

(iv) Greater than 2,400 CIS on either the 1st or 2nd stage turbine

Before exceeding 1,500 GG CIS.

Before exceeding 300 GG CIS after the effective date of this AD but
not to exceed 2,000 CIS on either the 1st or 2nd stage turbines.

Before exceeding 200 GG CIS after the effective date of this AD but
not to exceed 2,500 CIS on either the 1st or 2nd stage turbines.

Before exceeding 100 GG CIS after the effective date of this AD but
not to exceed 3,000 CIS on either the 1st or 2nd stage turbine.

(2) If the configuration of the holes in the
repaired 2nd stage turbine NGV are
conforming, then no further action is
required.

(3) If the configuration of the holes in the
repaired 2nd stage turbine NGV are non-
conforming, then before further flight:

(i) Replace the 2nd stage turbine NGV with
a 2nd stage turbine NGV eligible for
installation; and

(ii) Replace the 1st stage turbine disc and
2nd stage turbine disc with discs eligible for
installation.

(h) Terminating Action

Complying with paragraph (g)(1) and either
paragraph (g)(2) or paragraphs (g)(3)(i)
through (g)(3)(ii) of this AD, or replacing the
MO03 module with an M03 module that is
eligible for installation, is terminating action
for the requirements of this AD.

(i) Installation Prohibition

(1) Do not reinstall the 1st stage turbine
disc and the 2nd stage turbine disc removed
in paragraph (g)(3)(ii) of this AD into any
engine.

(2) After the effective date of this AD, do
not install an M03 module that has
incorporated TU 202 but not incorporated TU

148, unless the module is in compliance with
the requirements of this AD.

(3) After the effective date of this AD, do
not install an M03 module that has
incorporated TU 76 but not incorporated TU
148, unless the module is in compliance with
the requirements of this AD.

(j) FAA AD Differences

(1) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCALI) and/or service information as
follows:

(i) This AD does not require sending data
to Turbomeca to confirm whether Turbomeca
MSB No. A292 72 0829, Version B, dated
December 13, 2010, is applicable to the
operator’s engine; the MCAI does.

(ii) This AD does not incorporate by
reference (IBR) Turbomeca MSB No. A292 72
0829, Version B, dated December 13, 2010;
the MCAI does.

(iii) This AD requires replacing non-
conforming 2nd stage turbine NGVs and 1st
stage and 2nd stage turbine discs that were
operated with non-conforming 2nd stage
turbine NGVs but does not require replacing
affected M03 modules. The MCAI requires
replacing affected M03 modules with M03
modules eligible for installation.

(k) Definition

For the purpose of this AD, a conforming
repaired 2nd stage turbine NGV is one with
cooling holes in the forward inner flange, and
with no cooling holes in the rear flange.

(1) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19.

(m) Related Information

(1) Refer to European Aviation Safety
Agency AD 2010-0273R1, dated February 16,
2011, and Turbomeca MSB No. A292 72
0829, Version B, dated December 13, 2010,
for related information. Contact Turbomeca,
40220 Tarnos, France; phone: 33 05 59 74 40
00; fax: 33 05 59 74 45 15; for a copy of this
service information.

(2) Contact Rose Len, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: (781) 238-7772; fax: (781) 238-7199;
email: rose.len@faa.gov, for more information
about this AD.
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(n) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
December 16, 2011.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-32890 Filed 12-22-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-1328; Airspace
Docket No. 10-AEA-26]

Amendment of Class D and E
Airspace; Baltimore, MD

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action corrects the
geographic coordinates in the airspace
description of a final rule published in
the Federal Register of November 28,
2011, amending controlled airspace at
Martin State Airport, Baltimore, MD.
DATES: Effective date: 0901 UTC.
February 9, 2012. The Director of the
Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

On November 28, 2011, the FAA
published a final rule in the Federal
Register amending Class D and E
airspace at Martin State Airport,
Baltimore, MD, and adjusting the
geographic coordinates for the airport
(76 FR 72837). This action further
corrects the geographic coordinates to
be in concert with the FAAs
aeronautical database.

The Class D and E airspace
designations are published in
Paragraphs 5000, 6002 and 6004 of FAA
order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the
geographic coordinates listed in the
airspace designation for the Class D and
Class E airspace areas at Martin State
Airport, Baltimore, MD, as published in
the Federal Register of November 28,
2011, 76 FR 72837, FR Doc. 2011-
30489, are corrected as follows:

AEA MDD Baltimore, Martin State
Airport, MD [Corrected]

Martin State Airport, Baltimore, MD
On page 72837, column 3, line 53, remove
(Lat. 39°19'54” N., long. 76°24'83” W.)
and insert (Lat. 39°19°32"” N., long.
76°24’50” W.)

AEA MD E2 Baltimore, Martin State
Airport, MD [Corrected]

Martin State Airport, MD
On page 72838, column 1, line 14, remove
(Lat. 39°19'54” N., long. 76°24’83” W.)
and insert (Lat. 39°19’32” N., long.
76°24’50” W.)
AEA MD E4 Baltimore, Martin State
Airport, MD [Corrected]
Martin State Airport, MD
On page 72838, column 1, line 38, remove
(Lat. 39°19'54” N., long. 76°24’83” W.)
and insert (Lat. 39°19’32” N., long.
76°24’50” W.)
Issued in College Park, Georgia, on
December 13, 2011.
Michael Vermuth,
Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.
[FR Doc. 2011-32847 Filed 12—-22-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-1057; Airspace
Docket No. 11-AEA-21]

Amendment of Class E Airspace;
Huntington, WV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
Airspace at Huntington, WV, as the
Huntt Non-Directional Beacon (NDB)
has been decommissioned and new
Standard Instrument Approach
Procedures have been developed at Tri-
State/Milton J. Ferguson Field Airport.
This action enhances the safety and
management of Instrument Flight Rules
(IFR) operations at the airport. This
action also updates the airport’s
geographic coordinates of the airport.

DATES: Effective 0901 UTC, February 9,
2012. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

On October 18, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace at Huntington, WV (76
FR 64295) Docket No. FAA-2011-1057.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Subsequent to
publication, the FAA found that the
geographic coordinates needed to be
adjusted. This action makes that
adjustment. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9V dated
August 9, 2011, and effective September
15, 2011, which is incorporated by
reference in 14 CFR Part 71.1. The Class
E airspace designations listed in this
document will be published
subsequently in the Order. With the
exception of editorial changes, and the
changes described above, this rule is the
same as that proposed in the NPRM.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
at Huntington, WV to accommodate the
new Standard Instrument Approach
Procedures developed for Tri-State/
Milton J. Ferguson Field Airport. The
Huntt NDB has been decommissioned,
and the NDB approach cancelled. The
existing Class E airspace extending
upward from 700 feet above the surface
is modified for the safety and
management of IFR operations. This
action also updates the geographic
coordinates to be in concert with the
FAAs aeronautical database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
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comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures

(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends controlled airspace at Tri-
State/Milton J. Ferguson Field Airport,
Huntington, WV.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, effective
September 15, 2011, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA WV E5 Huntington, WV [Amended]

Tri-State/Milton J. Ferguson Field Airport,
Huntington, WV
(Lat. 38°22°01” N., long. 82°33'31” W.)
That airspace extending upward from 700
feet above the surface within an 8.2-mile
radius of the Tri-State/Milton ] Ferguson
Field Airport.

Issued in College Park, Georgia, on
December 13, 2011.

Michael Vermuth,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2011-32803 Filed 12-22-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0347; Airspace
Docket No. 11-ASO-11]

Establishment of Class D and E
Airspace and Amendment of Class E;
Punta Gorda, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
D and E airspace and amends existing
Class E airspace at Punta Gorda, FL, to
accommodate a new air traffic control
tower at Punta Gorda Airport. This
action enhances the safety and
management of Instrument Flight Rules
(IFR) operations for standard instrument
approach procedures at the airport. This
action also changes the airport name
and makes a minor adjustment to the
geographic coordinates of the airport.
DATES: Effective 0901 UTC, February 9,
2012. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—6364.

SUPPLEMENTARY INFORMATION:

History

On September 26, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class D and E airspace and
amend existing Class E airspace at Punta

Gorda, FL, to accommodate a new air
traffic control tower at Punta Gorda
Airport (76 FR 59306). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class D and E airspace designations
are published in Paragraphs 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class D and Class E surface
airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.5-mile radius of Punta Gorda
Airport, Punta Gorda, FL. This action
also establishes Class E surface airspace
designated as an extension to Class D
surface area. The existing Class E
airspace area extending upward from
700 feet above the surface is amended
to change the airport previously named
Charlotte County Airport to Punta Gorda
Airport, and adjusts the geographic
coordinates to be in concert with the
FAA’s aeronautical database. Additional
controlled airspace is necessary to
support the new air traffic control tower
and new standard instrument approach
procedures developed for continued
safety and management of IFR
operations at Punta Gorda Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
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authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes and amends controlled
airspace at Punta Gorda Airport, Punta
Gorda, FL.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASO FLD Punta Gorda, FL [NEW]

Punta Gorda Airport, FL

(Lat. 26°55’08” N., long. 81°5927” W.)

That airspace extending upward from the
surface up to and including 2,500 feet MSL
within a 4.5-miles radius of the Punta Gorda
Airport. This Class D airspace area is
effective during specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ASO FL E2 Punta Gorda, FL [New]
Punta Gorda Airport, FL

(Lat. 26°55°08” N., long. 81°5927” W.)

That airspace extending from the surface
within a 4.5-mile radius of Punta Gorda
Airport. This Class E airspace area is effective

during specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

Paragraph 6004 Class E airspace areas
designated as an extension to a class D
surface area.

* * * * *

ASO FL E4 Punta Gorda, FL [NEW]

Punta Gorda Airport, FL

(Lat. 26°55’08” N., long. 81°59'27” W.)

That airspace extending from the surface
2.4 miles either side of the 036° bearing from
Punta Gorda Airport extending from the 4.5-
mile radius to 7.0 miles northeast of the
airport. This Class E airspace area is effective
during specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO FL E5 Punta Gorda, FL [Amended]
Punta Gorda Airport, FL
(Lat. 26°55’08” N., long. 81°59'27” W.)
That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Punta Gorda Airport.
Issued in College Park, Georgia, on
December 13, 2011.
Michael Vermuth,
Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.
[FR Doc. 2011-32849 Filed 12—-22-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0744; Airspace
Docket No. 11-AS0-33]

Establishment of Class E Airspace;
Oneonta, AL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E Airspace at Oneonta, AL, to
accommodate the new Area Navigation
(RNAYV) Global Positioning System
(GPS) Standard Instrument Approach
Procedures serving Robbins Field. This
action enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations within the National
Airspace System. This action also makes
a minor adjustment to the geographic
coordinates of the airport.

DATES: Effective 0901 UTC, February 9,
2012. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

On September 22, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class E airspace at Oneonta,
AL (76 FR 58728) Docket No. FAA—
2011-0744. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Subsequent to
publication, the FAA found a
typographical error in the longitude
coordinates of the airport. This action
makes the correction. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9V dated
August 9, 2011, and effective September
15, 2011, which is incorporated by
reference in 14 CFR Part 71.1. The Class
E airspace designations listed in this
document will be published
subsequently in the Order. With the
exception of editorial changes, and the
changes described above, this rule is the
same as that proposed in the NPRM.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class E airspace extending
upward from 700 feet above the surface
at Oneonta, AL, to provide the
controlled airspace required to
accommodate the new RNAV GPS
Standard Instrument Approach
Procedures developed for Robbins Field.
This action is necessary for the safety
and management of IFR operations at
the airport. Also, the coordinates of the
airport are corrected to be in concert
with the FAAs aeronautical database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
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“significant rule” under DOT
Regulatory Policies and Procedures

(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes controlled airspace at
Robbins Field, Oneonta, AL.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, effective
September 15, 2011, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO AL E5 Oneonta, AL [New]

Robbins Field, AL
(Lat. 33°58’17” N., long. 86°22'49” W.)

That airspace extending upward from 700
feet above the surface within an 8.5- mile
radius of Robbins Field.

Issued in College Park, Georgia, on
December 13, 2011.

Michael Vermuth,
Acting Manager, Operations Support Group,

Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2011-32854 Filed 12—22—11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter 1

Amendment to July 14, 2011 Order for
Swap Regulation

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final order.

SUMMARY: On October 25, 2011, the
Commodity Futures Trading
Commission (“CFTC” or the
“Commission”’) published in the
Federal Register a Notice of Proposed
Amendment (‘“Notice”) to extend the
temporary exemptive relief the
Commission granted on July 14, 2011
(“July 14 Order”) from certain
provisions of the Commodity Exchange
Act (“CEA”) that otherwise would have
taken effect on the general effective date
of title VII of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“the Dodd-Frank Act”’)—July 16,
2011. This final order extends the July
14 Order with certain modifications.
Specifically, it extends the potential
latest expiration date of the July 14
Order from December 31, 2011 to July
16, 2012; and adds provisions to
account for the repeal and replacement
(as of December 31, 2011) of part 35 of
the Commission’s regulations.

DATES: This final order will be effective
on December 23, 2011.

FOR FURTHER INFORMATION CONTACT:
Mark D. Higgins, Counsel, (202) 418—
5864, mhiggins@cftc.gov, Office of the
General Counsel; Jocelyn Partridge,
Special Counsel, (202) 418-5926,
jpartridge@cftc.gov, Division of Clearing
and Risk; Ryne Miller, Attorney
Adpvisor, (202) 418-5921, rmiller@cftc.
gov, Division of Market Oversight;
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Act into law.1
Title VII of the Dodd-Frank Act amends
the CEA 2 to establish a comprehensive
new regulatory framework for swaps.
The legislation was enacted to reduce
risk, increase transparency, and promote
market integrity within the financial
system by, among other things: (1)
Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants; (2)
imposing clearing and trade execution
requirements on standardized derivative
products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
rulemaking and enforcement authorities
of the Commission with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight.3

Section 754 of the Dodd-Frank Act
states that, unless otherwise provided,
the provisions of subtitle A of title VII
of the Dodd-Frank Act 4 “shall take
effect on the later of 360 days after the
date of the enactment of this subtitle or,
to the extent a provision of this subtitle
requires a rulemaking, not less than 60
days after publication of the final rule
or regulation implementing such
provision of this subtitle.” Thus, the
general effective date for provisions of
title VII that do not require a rulemaking
was July 16, 2011. This includes the
provisions that repealed several
provisions of the CEA as in effect prior
to the Dodd-Frank Act that excluded or
exempted, in whole or in part, certain
transactions from Commission
oversight.5

Section 712(d)(1) of the Dodd-Frank
Act requires the Commission and the
SEC to undertake a joint rulemaking to
“further define” certain terms used in
title VII, including the terms “swap,”
“swap dealer,” “major swap
participant,” and “eligible contract
participant.” ¢ Section 721(c) requires

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

27 U.S.C. 1 et seq.

3 Title VII also includes amendments to the
federal securities laws to establish a similar
regulatory framework for security-based swaps
under the authority of the Securities and Exchange
Commission (“SEC”).

4 All of the amendments to the CEA in title VII
are contained in subtitle A. Accordingly, for
convenience, references to “title VII”’ in this Notice
shall refer only to subtitle A of title VIL.

5 These exclusions and exemptions were
contained in former CEA sections 2(d), 2(e), 2(g),
2(h), and 5d, 7 U.S.C. 2(d), 2(e), 2(g), 2(h),
and 7a-3.

6 Section 712(d)(1) provides: “Notwithstanding
any other provision of this title and subsections (b)

Continued
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the Commission to adopt a rule to
“further define” the terms “swap,”
“swap dealer,” “major swap
participant,” and “eligible contract
participant” to prevent evasion of
statutory and regulatory obligations.?
The Commission and the SEC have
jointly issued two notices of proposed
rulemaking that address these further
definitions.8

The Commission’s final rulemakings
further defining the terms in sections
712(d) and 721(c) were not expected to
be in effect as of July 16, 2011 (i.e., the
general effective date set forth in section
754 of the Dodd-Frank Act).
Accordingly, on July 14, 2011 the
Commission exercised its exemptive
authority under CEA section 4(c) ¢ and
its authority under section 712(f) of the
Dodd-Frank Act by issuing the July 14
Order.1° In so doing, the Commission
sought to address concerns that had
been raised about the applicability of
various regulatory requirements to
certain agreements, contracts, and
transactions after July 16, 2011, and
thereby ensure that current practices
will not be unduly disrupted during the
transition to the new regulatory
regime.1?

and (c), the Commodity Futures Trading
Commission and the Securities and Exchange
Commission, in consultation with the Board of
Governors [of the Federal Reserve System], shall
further define the terms ‘swap’, ‘security-based
swap’, ‘swap dealer’, ‘security-based swap dealer’,
‘major swap participant’, ‘major security-based
swap participant’, and ‘security-based swap
agreement’ in section 1a(47)(A)(v) of the
Commodity Exchange Act (7 U.S.C. 1a(47)(A)(v))
and section 3(a)(78) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(78)).”

7 Section 721(c) provides: “To include
transactions and entities that have been structured
to evade this subtitle (or an amendment made by
this subtitle), the Commodity Futures Trading
Commission shall adopt a rule to further define the
terms ‘swap’, ‘swap dealer’, ‘major swap
participant’, and ‘eligible contract participant’.”

8 See Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” ‘“Major Swap
Participant,” “Major Security-Based Swap
Participant” and “Eligible Contract Participant,” 75
FR 80174, Dec. 21, 2010 and Further Definition of
“Swap,” “Security-Based Swap,” and ‘““‘Security-
Based Swap Agreement”; Mixed Swaps; Security-
Based Swap Agreement Recordkeeping, 76 FR
29818, May 23, 2011.

97 U.S.C. 6(c).

10 Effective Date for Swap Regulation, 76 FR
42508 (issued and made effective by the
Commission on July 14, 2011; published in the
Federal Register on July 19, 2011). Section 712(f)
of the Dodd-Frank Act states that ““in order to
prepare for the effective dates of the provisions of
this Act,” including the general effective date set
forth in section 754, the Commission may ‘“‘exempt
persons, agreements, contracts, or transactions from
provisions of this Act, under the terms contained
in this Act.” Section 754 specifies that unless
otherwise provided in Title VII, provisions
requiring a rulemaking become effective “not less
than 60 days after publication of the final rule” (but
not before July 16, 2011).

11 Concurrent with the July 14 Order, the
Commission’s Division of Clearing and

II. Description of Relief Provided in
July 14 Order

The July 14 Order groups the relevant
provisions of the Dodd-Frank Act into
four categories and provides temporary
exemptive relief, set to expire no later
than December 31, 2011, with respect to
Categories 2 and 3. A summary of the
four categories of provisions follows.

Category 1 covers statutory provisions
which by their express terms require a
rulemaking. Because, under section 754
of the Dodd-Frank Act, these provisions
do not become effective until at least 60
days after the final rule is published, no
exemptive relief from the general
effective date is necessary. Category 1
provisions include, among others, the
further definitions of terms regarding
swap entities or instruments as required
by the Dodd-Frank Act (such as the
terms “swap,” “swap dealer,” ‘““major
swap participant,” or ‘“‘eligible contract
participant”). Category 1 also includes,
among others: (1) Registration, capital
and margin requirements, and business
conduct standards for swap dealers and
major swap participants; (2) provisions
prohibiting agricultural swaps except
pursuant to CFTC rules; (3) rules
regarding swap execution facilities; and
(4) various swap data recordkeeping and
reporting requirements. A complete list
of the Category 1 provisions is included
in the appendix to the July 14 Order.

The first part of the relief provided for
in the July 14 Order reaches those Dodd-
Frank Act provisions (“‘Category 2
provisions”) that are self-effectuating
(i.e., do not require a rulemaking) and
that reference one or more of the terms
for which the Commission and SEC are
required to provide further definition,
including “swap,” “swap dealer,”
“major swap participant,” “eligible
contract participant,” and ““security-
based swap agreement” (collectively,
the “referenced terms”). These Category
2 provisions include, for example, the
trade execution requirement of CEA
section 2(h)(8), as amended by Dodd-
Frank Act section 723. A complete list

Intermediary Oversight and the Division of Market
Oversight (together “the Divisions”) identified
certain provisions of the Dodd-Frank Act and CEA
as amended that would take effect on July 16, 2011,
but that may not be eligible for the exemptive relief
provided by the Commission in its July 14 Order—
specifically, the amendments made to the CEA by
Dodd-Frank Act sections 724(c), 725(a), and 731.
On July 14, 2011, the Divisions issued Staff No-
Action Relief addressing the application of these
provisions after July 16, 2011. The Commission staff
has informed the Commission that it is separately
considering whether to issue a no-action letter in
which the staff would state that it would not
recommend that the Commission commence an
enforcement action against markets or market
participants for failure to comply with the above-
referenced provisions over a period of time co-
extensive with that set forth in this final order.

of the Category 2 provisions is included
in the appendix to the July 14 Order.
Because the Category 2 provisions
would have taken effect on July 16, 2011
pursuant to section 754, the
Commission granted temporary relief
from those provisions, but only to the
extent that the requirements in such
provisions specifically relate to a
referenced term that is not yet further
defined. Thus, if a Category 2 provision
also applies to futures or options on
futures, the provision took effect on July
16 with respect to futures or options on
futures. The exemption for Category 2
provisions expires on the earlier of: (1)
The effective date of the applicable final
rule further defining the relevant term;
or (2) December 31, 2011.

In part two of the July 14 Order, the
Commission provides temporary
exemptive relief from the provisions of
the CEA that may apply to certain
agreements, contracts, and transactions
in exempt or excluded commodities
(generally, financial, energy and metals
commodities) as a result of the repeal of
the CEA exemptions and exclusions in
former CEA sections 2(d), 2(e), 2(g),
2(h), and 5d as of July 16, 2011 pursuant
to sections 723(a)(1) and 734(a) of the
Dodd-Frank Act (the “Category 3
provisions”). As explained in the July
14 Order, this relief is based on the
Commission’s existing “part 35”
exemptive rules.2

Part 35 originally was promulgated in
1993 pursuant to, among others, the
Commission’s general exemptive
authority in CEA section 4(c) and its
plenary options authority under section
4c(b),?3 and provides a broad-based
exemption from the CEA for “swap
agreements” in any commodity.
Specifically, part 35 exempts “swap
agreements,”” as defined therein, from
most of the provisions of the CEA if: (1)
They are entered into by “eligible swap
participants” (“ESPs”); 14 (2) they are
not part of a fungible class of
agreements standardized as to their
material economic terms; (3) the
creditworthiness of any party having an
actual or potential obligation under the
swap agreement would be a material

1276 FR at 42514. The July 14 Order did not
extend to agreements, contracts, or transactions that
fully met the conditions of part 35, since in such
circumstances further relief was unnecessary.

137 U.S.C. 6¢(b).

14 As noted in the July 14 Order, the parties
covered under the ESP definition, while very broad,
are not coextensive with those covered by the terms
“eligible commercial entity” or “‘eligible contract
participant.” Therefore, it is possible that a small
segment of persons or entities that are currently
relying on one or more of the CEA exclusions or
exemptions cited above might not qualify as an ESP
and consequently would not be eligible for part 35.
76 FR at 42511, n. 40.
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consideration in entering into or
determining the terms of the swap
agreement, including pricing, cost, or
credit enhancement terms; and (4) they
are not entered into or traded on a
multilateral transaction execution
facility.

Under part two of the relief provided
for in the July 14 Order, the Commission
stated that transactions in exempt or
excluded commodities (and persons
offering, entering into, or rendering
advice or rendering other services with
respect to such transactions) are
temporarily exempt from provisions of
the CEA that may apply to such
transactions if such transactions comply
with part 35, notwithstanding that: (1)
The transaction may be executed on a
multilateral transaction execution
facility; (2) the transaction may be
cleared; (3) persons offering or entering
into the transaction may be eligible
contract participants as defined in the
CEA (prior to the enactment of the
Dodd-Frank Act); (4) the transaction
may be part of a fungible class of
agreements that are standardized as to
their material economic terms; and/or
(5) no more than one of the parties to
the transaction is entering into the
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an ESP, and the
transaction was not and is not marketed
to the public.15

Thus, for certain transactions, the July
14 Order provides relief
notwithstanding that the transaction
may not satisfy certain part 35
requirements (e.g., cleared, executed on
a multilateral trade execution facility,
entered into by certain persons that are
not eligible contract participants, etc.).
The Commission stated in the July 14
Order that this relief is limited to
transactions in exempt and excluded
commodities, and does not extend to
transactions in agricultural
commodities, because transactions in
agricultural commodities were not
covered by the applicable statutory
exclusions and exemptions in effect
prior to July 16, 2011.16 The exemption

1576 FR at 42514. With respect to commodity
options, the Commission clarified that options
identified in the swap agreement definition in
paragraph (b)(1)(i) of § 35.1 of the Commission’s
regulations and any options captured by the
concluding catch-all language in that paragraph, as
well as any options described in paragraphs
(b)(1)(ii) and/or (iii) of § 35.1, involving excluded or
exempt commodities are within the scope of the
July 14 Order. 76 FR at 42514-15.

16 The Commission also stated, though, that
because part 35 remained in effect at the time of the
July 14 Order, market participants could continue
to rely on part 35 with respect to swaps (other than
commodity options) on enumerated agricultural
commodities as defined in CEA section 1a(4) or
§ 32.2 of the Commission’s regulations, as well as

in part two of the July 14 Order expires
on the earlier of: (1) The repeal,
withdrawal or replacement of part 35; or
(2) December 31, 2011.

Category 4 contains those Dodd-Frank
Act provisions for which the
Commission determined not to issue
relief, and which therefore went into
effect on July 16, 2011. A complete list
of the Category 4 provisions is included
in the appendix to the July 14 Order.

The temporary exemptions issued in
the July 14 Order are subject to several
conditions. These conditions provide
that the July 14 Order shall not: (1)
Limit in any way the Commission’s anti-
fraud or anti-manipulation authority
under the CEA; (2) apply to any
provision of the Dodd-Frank Act or the
CEA that became effective prior to July
16, 2011; (3) affect any effective date or
compliance date set forth in any
rulemaking issued by the Commission
to implement provisions of the Dodd-
Frank Act; (4) limit the Commission’s
authority under Dodd-Frank Act section
712(f) to issue rules, orders, or
exemptions prior to the effective date of
any provision of the Dodd-Frank Act
and the CEA, in order to prepare for
such effective date; and (5) affect the
applicability of any provision of the
CEA to futures contracts or options on
futures contracts, or to cash markets.1?

III. Discussion of the Proposed
Amendments to the July 14 Order

On October 25, 2011, the Commission
published in the Federal Register a
Notice to amend the July 14 Order in
two ways.8 First, the Commission
proposed to amend the July 14 Order to
extend the potential latest expiry dates.
With respect to provisions covered in
the first part of the relief in the July 14
Order, the Commission proposed that
the temporary exemptive relief expire
upon the earlier of: (1) The effective
date of the applicable final rule further
defining the relevant referenced term; or
(2) July 16, 2012.1° This proposed

swaps and commodity options on non-enumerated
agricultural commodities, to the extent these
transactions fully comply with part 35. Under the
July 14 Order, market participants also may
continue to rely on part 32 for options on
enumerated agricultural commodities to the extent
these transactions are conducted in accordance
with § 32.13(g) of the Commission’s regulations.
Rule 32.13(g) permits off-exchange options offered
to producers, processors, commercial users or
merchants of the commodity or its products or by-
products that have a net worth of at least $10
million, provided the offeree also has a net worth
of at least $10 million.

1776 FR at 42522.

18 Effective Date for Swap Regulation, 76 FR
65999, Oct. 25, 2011.

19 The date of July 16, 2012, is consistent with the
potential transitional period provided in section
723(c) of the Dodd-Frank Act regarding former CEA

amendment addressed the potential
that, as of December 31, 2011, the
CFTC-SEC joint rulemakings “further
defining” the referenced terms will not
yet be effective. The Commission also
proposed to amend the July 14 Order to
extend the expiry date of the second
part of the relief in the July 14 Order
until the earlier of: (1) July 16, 2012; or
(2) such other compliance date as may
be determined by the Commission. For
the same reason stated by the
Commission in issuing the second part
of the relief provided in the July 14
Order, the Commission proposed
extending this exemptive relief to
“allow markets and market participants
to continue to operate under the
regulatory regime as in effect prior to
July 16, 2011, but subject to various
implementing regulations that the
Commission promulgates and applies to
the subject transactions, market
participants, or markets.”” 20

Second, the Commission proposed to
include within the second part of the
relief any agreement, contract or
transaction that fully meets the
conditions in part 35 as in effect prior
to December 31, 2011. This proposed
amendment addressed the fact that such
transactions, which were not included
within the scope of the July 14 Order
because the exemptive rules in part 35
covered them at that time, now require
temporary relief because part 35 will no
longer be available as of December 31,
2011.21 Accordingly, to ensure that the
exemptive relief currently available for
these transactions continues to be
available after December 31, 2011, the
Commission proposed to amend the July
14 Order to incorporate by reference the
part 35 relief available prior to
December 31, 2011. Whereas the relief
provided in part two of the July 14
Order was (and would remain) limited
to transactions in excluded or exempt

section 2(h) and section 734(c) of the Dodd-Frank
Act regarding former CEA section 5d (i.e., for “not
longer than a 1-year period” following the general
effective date of title VII).

2076 FR at 42513.

21 The Commission recently promulgated a rule
pursuant to section 723(c)(3) of the Dodd-Frank Act,
and CEA sections 4(c) and 4c(b), that, effective
December 31, 2011, will repeal the existing part 35
relief and replace it with new § 35.1 of the
Commission’s regulations. See Agricultural Swaps,
76 FR 49291, Aug. 10, 2011. Rule 35.1 provides, in
pertinent part, that “agricultural swaps may be
transacted subject to all provisions of the CEA, and
any Commission rule, regulation or order
thereunder, that is otherwise applicable to swaps.
[It] also clarifies that by issuing a rule allowing
agricultural swaps to transact subject to the laws
and rules applicable to all other swaps, the
Commission is allowing agricultural swaps to
transact on [designated contract markets (“DCMs”’),
swap execution facilities (“SEFs”)], or otherwise to
the same extent that all other swaps are allowed to
trade on DCMs, SEFs, or otherwise.” Id. at 49296.
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commodities, the proposed amendment
also would include, beginning on
January 1, 2012, transactions in
agricultural commodities that fully meet
the conditions in part 35 as in effect
prior to December 31, 2011.22 The
Commission proposed that this further
amendment to the July 14 Order is
necessary to ensure that the same scope
of the exemptive relief available before
December 31, 2011 is available to all
swaps and extends through July 16,
2012, at the latest.

In proposing these amendments, the
Commission sought to ensure that
current practices will not be unduly
disrupted during the transition to the
new regulatory regime. As stated above,
the proposed July 16, 2012 date
coincides with the potential transitional
period provided in sections 723(c) and
734(c) of the Dodd-Frank Act.23 Further,
the Commission stated that, should the
Commission deem it appropriate to
terminate or extend any exemptive relief
under part two of the July 14 Order, it
would be in a better position to
comprehensively evaluate and consider
any tailored exemption at that time.

IV. Discussion of the Final Order

The Commission received five
comments in response to the Notice
proposing to amend the July 14 Order.24
The comments generally focused upon
three issues: (1) The general expiration
date of the relief to be provided by the
proposed amendment; (2) the
application of the proposed amendment
to agricultural swaps; and, (3) the expiry
date applicable to exempt commercial
markets (“ECMs”’) operating pursuant to
grandfather relief authorized by section
723(c)(1)—(2) of the Dodd-Frank Act and
their market participants and clearing
organizations. The comments and
Commission determinations regarding
each of these issues is discussed in the
sections that follow. In addition, the
final order includes other technical,

22 The Commission also clarified that, by
operation of new § 35.1 of the Commission’s
regulations, the Commission’s statement in
adopting the July 14 Order that a DCM may list and
trade swaps ‘“under the DCM’s rules related to
futures contracts, without exemptive relief,” 76 FR
at 42518, would apply, as of December 31, 2011, to
swaps in agricultural commodities.

23 See Order Regarding the Treatment of Petitions
Seeking Grandfather Relief for Exempt Commercial
Markets and Exempt Boards of Trade, 75 FR 56513,
Sept. 16, 2010.

24 The Commission received comments from
Better Markets, CME Group (CME); LCH.Clearnet
Limited (LCH); Nodal Exchange LLC (Nodal
Exchange or Nodal); and the Securities Industry and
Financial Market Association (SIFMA). The
comment file is available on the Commission’s Web
site at http://comments.cftc.gov/PublicComments/
CommentList.aspx?id=1102 (last visited Dec. 2,
2011).

non-substantive changes to the wording
of the proposed amended order.

A. Expiry Date of July 16, 2012
1. Comments

Commenters were divided on whether
the Commission should include an
expiry or “sunset” date of July 16, 2012.
For example, Better Markets stated that
continuing to set outside dates for the
exemptive relief, rather than granting
open-ended exemptive relief,
establishes important deadlines so that
work can be prioritized and completed
as quickly as prudently possible.25 In
contrast, CME Group and SIFMA
recommended the Commission avoid
setting a sunset provision date for the
expiration of the temporary exemptive
relief.26 SIFMA stated that the
Commission should instead provide
exemptive relief that lasts on a
provision-by-provision basis until
related substantive requirements of the
Dodd-Frank Act are implemented, as the
SEC provided for in its parallel relief
under subtitle B of title VIL.27 SIFMA
said that avoiding the imposition of a
sunset date would allow the
Commission to adopt its final rules in a
logical order that provides market
participants with necessary legal
certainty.28

2. Commission Determination

The Commission has determined to
retain, as proposed, an outmost expiry
date of July 16, 2012 for two reasons.
First, the Commission continues to
believe that it is appropriate and
prudent to periodically review the
extent and scope of any relief provided
from the CEA, as amended by the Dodd-
Frank Act.29 The Commission
anticipates that additional rulemakings
to implement the Dodd-Frank Act will
be completed during the extended
period of exemptive relief between
December 31, 2011 and July 16, 2012.
During this period the Commission also
will be considering the appropriate
phase-in of the various regulatory
requirements under the Dodd-Frank

25 Better Markets at 2.

26 CME at 2; SIFMA at 2.

27 SIFMA at 2.

28 SIFMA at 2-3. Although beyond the scope of
the Notice, SIFMA also reiterated its request that
the Commission provide a comprehensive
rulemaking schedule and implementation plan, as
well as clear positions on the extraterritorial scope
of Title VII and treatment of inter-affiliate
transactions, as set forth in its November 4 Letter
on the Commission’s proposed compliance and
implementation schedules for clearing, trade
execution, documentation and margin. SIFMA at 3.

29 The Commission’s position in this regard is
unchanged from the first Effective Date for Swap
Regulation proposal, 76 FR 35372, 35374, June 17,
2011.

rulemakings. Accordingly, the
Commission believes it appropriate to
periodically re-examine the scope and
extent of the proposed exemptive relief
in order to ensure that the scope of relief
is appropriately tailored to the schedule
of implementation of the Dodd-Frank
Act requirements. Second, particularly
with respect to part two of the July 14
Order, the limitation of this extension of
exemptive relief to no later than July 16,
2012 is consistent with the transitional
relief provided by the Congress in
section 723(c) of the Dodd-Frank Act
regarding former CEA section 2(h) and
section 734(c) of the Dodd-Frank Act
regarding former CEA section 5d (i.e.,
for “not longer than a 1-year period”
following the general effective date of
title VII).30 As stated in the Notice,
should the Commission deem it
appropriate to terminate or extend any
exemptive relief under part two of the
July 14 Order, the Commission will be
in a better position to comprehensively
evaluate and consider any tailored
exemption at that time.31

B. Application to Agricultural Swaps
1. Comments

CME sought clarification on the
application of the proposed amendment
to agricultural swaps.32 CME stated that
it was not clear from the Notice whether
the proposed relief: (1) Would apply
only to agricultural swaps that meet part
35 as in effect prior to December 31,
2011; or (2) includes agricultural swaps
that meet part 35 as in effect prior to
December 31, 2011 notwithstanding
that: (i) The transaction may be
executed on a multilateral transaction
execution facility; (ii) the transaction
may be cleared; (iii) persons offering or
entering into the transaction may be
eligible contract participants as defined
in the CEA prior to July 16; (iv) the
transaction may be part of a fungible
class of agreements that are
standardized as to their material
economic terms; and/or (v) no more
than one of the parties to the transaction
is entering into the transaction in
conjunction with its line of business,
but is neither an eligible contract
participant nor an ESP), and the
transaction was not and is not marketed
to the public. CME believes the latter is
consistent with new Commission
regulation § 35.1, and that the
Commission should make this clear in

30 See Orders Regarding the Treatment of
Petitions Seeking Grandfather Relief for Exempt
Commercial Markets and Exempt Boards of Trade,
75 FR 56513, Sept. 16, 2010.

3176 FR at 66002.

32CME at 2-3.
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the text of any final order issued
pursuant to the Notice.33

CME further stated that pursuant to
the Notice and new regulation § 35.1,
starting on January 1, 2012, swaps based
on agricultural commodities, like swaps
based on exempt and excluded
commodities, may trade on either a
DCM, ECM or exempt board of trade
(“EBOT”’) (until such time as status as
a swap execution facility (“SEF”) is
available). CME believes the
Commission should make this clear in
the text of any final order issued
pursuant to the Notice.34

2. Commission Determination

Prior to the Dodd-Frank Act, the CEA
did not permit transactions in
agricultural commodities on ECMs or
EBOTs.3% Nothing in the Notice or the
Commission’s recently promulgated
§ 35.136 provide that agricultural swaps
may trade on an ECM or EBOT. Rather,
regulation § 35.1 allows agricultural
swaps to transact subject to the laws and
rules applicable to all other swaps, and
to transact on DCMs, SEFs, ‘“‘or
otherwise” to the same extent that all
other swaps are allowed to trade on
DCMs, SEFs, “or otherwise.” 37 To
interpret the phrase “or otherwise”, in
conjunction with the exemptive relief
issued herein, as expanding the
permissible role for ECMs and EBOTs to
agricultural commodities would be: (1)
Contrary to the plain language of the
pre-Dodd-Frank exemptions for ECMs
and EBOTs; and (2) inconsistent with
the intent underlying the July 14 Order
to preserve the status quo during
implementation of the new swap
regulatory regime.38 Accordingly, the
Commission now clarifies that new part
3539 and the exemptive relief issued
herein, and any interaction of the two,
do not operate to expand the pre-Dodd-
Frank scope of transactions eligible to
be transacted on either an ECM or EBOT

331d.

3¢CME at 3.

35 Specifically, the statutory provisions
authorizing ECMs (pre Dodd-Frank CEA section
2(h)) applied to transactions in exempt
commodities, and the statutory provisions
authorizing EBOTs (pre Dodd-Frank CEA section
5d) applied to transactions in excluded
commodities. Agricultural commodities are neither
exempt nor excluded commodities.

36 See Agricultural Swaps, 76 FR 49291, Aug. 10,
2011.

37 Id. at 49296.

38 The Notice stated: “[T]he proposed extension
of this exemptive relief ‘will allow markets and
market participants to continue to operate under the
regulatory regime as in effect prior to
July 16, 2011 * * *’** 76 FR 65999, at 66001. The
regulatory regime as in effect prior to July 16, 2011,
did not permit transactions in agricultural
commodities on ECMs or EBOTs.

39 See footnote 36, above.

to include transactions in agricultural
commodities.

To clarify this point, and as compared
to the proposed amended order, the
Commission has reformatted this final
order by moving the text addressing
transactions that meet part 35 as in
effect prior to December 31, 2011, to a
paragraph separate from the text
addressing transactions that meet part
35 as in effect prior to December 31,
2011 notwithstanding that: (i) The
transaction may be executed on a
multilateral transaction execution
facility; (ii) the transaction may be
cleared; (iii) persons offering or entering
into the transaction may be eligible
contract participants as defined in the
CEA prior to July 16; (iv) the transaction
may be part of a fungible class of
agreements that are standardized as to
their material economic terms; and/or
(v) no more than one of the parties to
the transaction is entering into the
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an ESP, and the
transaction was not and is not marketed
to the public.

C. Expiry Date Applicable to ECMs and
EBOTs Operating Pursuant to
Grandfather Relief Authorized by
Section 723(c)(1)-(2) of the Dodd-Frank
Act and Their Market Participants and
Clearing Organizations

1. Comments

Two commenters, Nodal Exchange
and LCH, expressed concern with the
expiry date of the second part of the
relief contained in the proposed
amended order 49 as it applies to ECMs
that have petitioned for the grandfather
relief authorized by section 723(c)(1)—(2)
of the Dodd-Frank Act+4! and/or to such
ECMSs’ market participants or clearing
organizations. As set forth above, the
Commission proposed to amend the July
14 Order to extend the expiry date of the
second part of the relief until the earlier
of: (1) July 16, 2012; or (2) such other
compliance date as may be determined
by the Commission.

40 As noted above, part two of the July 14 Order
provides temporary exemptive relief from the
provisions of the CEA that apply, or may apply, to
certain agreements, contracts, and transactions in
exempt or excluded commodities as a result of the
repeal of the exemptions and exclusions contained
in former CEA sections 2(d), 2(e), 2(g), 2(h), and 5d
as of July 16, 2011. See sections 723(a)(1) and 734(a)
of the Dodd-Frank Act.

41 Section 723(c) of the Dodd-Frank Act permitted
persons to submit to the Commission, within 60
days of the enactment of the Dodd-Frank Act, a
petition to remain subject to former section 2(h) of
the CEA and authorized the Commission to allow
such persons to continue to operate subject to
former section 2(h) of the CEA for not longer than
a one year period.

Nodal Exchange is an ECM that has
filed for grandfather relief under the
ECM “Grandfather Order” issued by the
Commission pursuant to the authority
provided by section 723(c)(1)—(2) of the
Dodd-Frank Act.#2 The ECM
Grandfather Order permits ECMs that
satisfy specified conditions to continue
to operate pursuant to the provisions of
former CEA section 2(h)(3)—(7) until July
15, 2012. Among the applicable
conditions are the requirements that the
ECM must have filed a formal SEF or
DCM application with the Commission
within sixty days after the effective date
of final regulations implementing the
provisions of either section 733 or
section 735 of the Dodd-Frank Act,*3
whichever is applicable, and that the
ECM'’s SEF or DCM application be
pending before the Commission.

Nodal Exchange requested that the
proposed amended order be modified in
two ways. First, Nodal requested that
“the Commission provide relief to ECMs
compliant with the grandfathering
provisions by extending the second part
of the July 14 Order for these compliant
ECMs until the latter of (1) July 16,
2012; or (2) such other compliance date
as may be determined by the
Commission.” 44 In support of its
request, Nodal stated that “[s]ince the
Dodd-Frank Act eliminates ECMs by no
later than July 16, 2012, it would appear
that Nodal Exchange must become a
registered DCM or SEF by July 16,
2012.” 45 Nodal asserted, however, that
it “appears highly unlikely that Nodal
Exchange will be able to be either a
registered DCM or SEF by July 16, 2012
because the rules for neither DCMs nor
SEFs have been finalized” and because
“based on the proposed rules for DCMs,
the 180-day statutory review period will
probably govern the application review
process.” 46

Nodal claimed that its “markets will
be disrupted if Nodal Exchange cannot
be registered as a DCM or SEF by July
16, 2012, unless Nodal Exchange can be
permitted to continue to operate as an
ECM until the Commission grants
appropriate registration.” 47 Nodal also
claimed that “[w]ithout further
guidance from the Commission
consistent with the ECM transition

42 See Orders Regarding the Treatment of
Petitions Seeking Grandfather Relief for Exempt
Commercial Markets and Exempt Boards of Trade,
75 FR 56513, Sept. 16, 2010.

43 Sections 733 and 735 of the Dodd-Frank Act
include Core Principles and other statutory
requirements applicable to SEFs and DCMs,
respectively.

44Nodal at 2 (emphasis in the original).

45]d. at 1.

46]d. at 2.

47Id.
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period of section 723(c) of the Dodd-
Frank Act,” the proposed amended
order “creates unnecessary uncertainty
for Nodal Exchange, its participants, its
clearing house LCH.Clearnet,*® and the
LCH.Clearnet clearing members for
Nodal Exchange participants.” 49

Second, Nodal asserted that with
respect to non-ECM entities such as
Nodal Exchange participants and their
LCH clearing members, extending the
relief in the July 14 Order until the
earlier of: (1) July 16, 2012; or (2) such
other compliance date as may be
determined by the Commission “creates
uncertainty in the timeline for
compliance with the new regulatory
regime,” noting that it is “unclear what
circumstances could cause ‘such other
compliance date’ to be determined by
the Commission.” 50 Accordingly, Nodal
Exchange requested that the
Commission provide exemptive relief to
“non-ECM market participants” by
extending the second part of the July 14
Order until July 16, 2012 without
qualification.51

In a related comment, LCH similarly
requested that the Commission extend
the exemptive relief in the second part
of the July 14 Order to July 16, 2012
“without any qualification.” 52
LCH.Clearnet Limited, one of the LCH’s
operating companies, is registered with
the Commission as a derivatives
clearing organization (“DCO”) and
provides clearing services for Nodal
Exchange. According to LCH, the
second part of the Commission’s July 14
Order permits LCH.Clearnet Limited to
continue to clear transactions for Nodal
Exchange.53 LCH acknowledged that
LCH.Clearnet’s “DCO designation must
be amended before Nodal Exchange’s
change in registration [to a DCM or SEF]
occurs.” 54

LCH commented that the Commission
“created unnecessary uncertainty for
LCH.Clearnet Limited, Nodal, and
LCH.Clearnet clearing members for
firms trading on Nodal by proposing
that the extension of the July 14 Order
would expire ‘upon the earlier of: (I)
July 16, 2012; or (II) such other
compliance date as may be determined
by the Commission.””” 55 Stating that ‘“no
explanation for the ‘other compliance
date’ language”” was provided, LCH
maintained that the addition of this
language ‘“‘raises the spectre that the

48 Nodal represents that all of its contracts are
cleared by LCH.Clearnet. Id. at 1, fn. 1.

49]d. at 2.

50 Id.

511d,

52[,CH at 1.

53]d. at 2.

54 1d.

55 Id. (emphasis in the original).

Commission could rescind the
exemptive relief at any time for any
reason or without allowing sufficient
time for LCH.Clearnet Limited to apply
for and receive an amended order of
registration.” 56 LCH stated that
extending the expiration date of the
second part of the July 14 Order to July
16, 2012 without qualification would be
“consistent with the transitional period
for ECMs provided in section 723(c) of
Dodd-Frank” and the Commission’s goal
of striving “to ensure that current
practices will not be unduly disrupted
during the transition to the new
regulatory regime.” 57

2. Commission Determination

Although these comments came from
an ECM and its clearing organization,
the points raised in these comments also
are applicable to EBOTs that are
operating under essentially the same
Grandfather Order requirements as
ECMs.58 Accordingly, in modifying the
proposed amended order to address the
comments received regarding ECMs, the
Commission also has determined to
modify the proposed amended order to
address EBOTs.

While the final order continues to
provide that the exemption set forth in
the second part of the order generally
shall expire upon the earlier of July 16,
2012 or such other compliance date as
may be determined by the Commission,
it has been modified to provide that the
exemption will not expire prior to July
16, 2012 in certain circumstances.
Specifically, no other compliance date
will be determined (and thus, the
exemption will remain in effect until
July 16, 2012) for agreements, contracts,
and transactions (and for persons
offering, entering into, or rendering
advice or rendering other services with
respect to, such agreements, contracts or
transactions) that: (1) Are executed on
an ECM or EBOT that is operating under
the terms of the Commission’s ECM/
EBOT Grandfather Order and that
complies with all of the applicable
conditions of the ECM/EBOT
Grandfather Order; and (2) are cleared
by a Commission-registered DCO. This
modification is narrow. It applies only
to agreements, contracts, and
transactions that are executed on a
grandfathered ECM or EBOT and are
cleared by a registered DCO, and it is
restricted in scope to those specific
requirements or provisions of the CEA
(and relevant implementing regulations)

56 Id.

571d.

58 See Orders Regarding the Treatment of
Petitions Seeking Grandfather Relief for Exempt
Commercial Markets and Exempt Boards of Trade,
75 FR 56513, Sept. 16, 2010.

that otherwise would apply to such
agreements, contracts, and transactions
and that are inconsistent with the ECM
or EBOT Grandfather Order.59

As noted by the commenters, the
Commission, in proposing the
amendments to the July 14 Order,
sought to ensure that current practices
will not be unduly disrupted during the
transition to the new regulatory
regime.®9 The Commission also stated
that it believes it is in the interest of the
public and market participants to
continue to provide regulatory certainty
regarding the applicability of title VII of
the Dodd-Frank Act.5? The modification
contained in the final order will further
these objectives by providing greater
consistency between the expiration of
this exemptive relief and the terms of
the ECM/EBOT Grandfather Order
authorized by Congress in sections
723(c) and 734(c) of the Dodd-Frank
Act. It also will reduce the likelihood of
legal uncertainty that could arise were
the exemptive relief applicable to
grandfathered ECMs and EBOTs that
execute particular transactions and the
DCOs that clear those same transactions
subject to disparate expiration dates. In
this way, ECMs and EBOTs that are
compliant with the conditions
contained in the ECM/EBOT
Grandfather Order, their market
participants, and their DCOs and
clearing members, are more likely to
operate without disruption through the
end of the grandfather relief period
authorized by the Dodd-Frank Act—July
16, 2012.

The Commission, though, has
determined not to modify the expiration
date of the second part of the proposed
amended order to permit the relief to
expire later than July 16, 2012 for the
same reasons that it has decided to
retain a ““sunset” or expiration provision
generally. First, the Commission
continues to believe that it is
appropriate and prudent to periodically
review the extent and scope of any
exemptive relief provided from the CEA,
as amended by the Dodd-Frank Act.
Second, the limitation of this exemptive
relief to no later than July 16, 2012 is
consistent with the transitional relief
provided by Congress (i.e., for “not
longer than a 1-year period”). Finally,
should the Commission deem it

59 This modification does not affect the
applicability of general provisions applicable to
DCOs or clearing requirements that the Commission
may promulgate under the Dodd-Frank Act that
may become effective before July 16, 2012. Such
requirements would still apply to the DCO and
transactions that are not executed on an ECM or
EBOT.

60 See, e.g., 76 FR at 66002.

61]d.
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appropriate to terminate or extend any
exemptive relief under part two of the
July 14 Order, the Commission will be
in a better position to comprehensively
evaluate and consider any tailored
exemption at that time.62

V. Related Matters

A. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) 63 imposes certain
requirements on Federal agencies
(including the Commission) in
connection with conducting or
sponsoring any collection of
information as defined by the PRA.
These amendments to the July 14 Order
will not require a new collection of
information from any persons or entities
that will be subject to the final order.

B. Cost-Benefit Considerations

Section 15(a) of the CEA 64 requires
the Commission to consider the costs
and benefits of its action before issuing
an order under the CEA. CEA section
15(a) further specifies that costs and
benefits shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may in its discretion give
greater weight to any one of the five
enumerated areas and could in its
discretion determine that,
notwithstanding its costs, a particular
order is necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
CEA.

The Commission requested but
received no comments on the
consideration of costs and benefits of
the proposed amendments discussed in
the Notice. In the Notice, the
Commission stated that the proposed
amendments to the existing July 14
Order would not change the nature or
limit the scope of relief granted.65 The
Commission continues to believe that
these amendments do not change the
nature or scope of the relief granted and,
as such, impose no costs beyond the
costs imposed by the July 14 Order.
Rather, this final order confers an added
benefit to market participants and the
public by extending the relief provided
for in the July 14 Order through no later

62 See 76 IR at 66002.
6344 U.S.C. 3507(d).
647 U.S.C. 19(a).

65 See 76 FR 42521.

than July 16, 2012. Accordingly, the
consideration of costs and benefits set
forth in the July 14 Order may be
incorporated by reference in this final
order.

VI. Amendments to the July 14 Order

The Commission amends the July 14
Order to read as follows:

The Commission, to provide for the
orderly implementation of the
requirements of Title VII of the Dodd-
Frank Act, pursuant to sections 4(c) and
4¢(b) of the CEA and section 712(f) of
the Dodd-Frank Act, hereby issues this
Order consistent with the
determinations set forth above, which
are incorporated in this final order, as
amended, by reference, and:

(1) Exempts, subject to the conditions
set forth in paragraph (4), all
agreements, contracts, and transactions,
and any person or entity offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or
transaction, from the provisions of the
CEA, as added or amended by the Dodd-
Frank Act, that reference one or more of
the terms regarding entities or
instruments subject to further definition
under sections 712(d) and 721(c) of the
Dodd-Frank Act, which provisions are
listed in Category 2 of the Appendix to
this Order; provided, however, that the
foregoing exemption:

a. Applies only with respect to those
requirements or portions of such
provisions that specifically relate to
such referenced terms; and

b. With respect to any such provision
of the CEA, shall expire upon the earlier
of: (i) the effective date of the applicable
final rule further defining the relevant
term referenced in the provision; or (ii)
July 16, 2012.

(2) Exempts, subject to the conditions
set forth in paragraph (4), all
agreements, contracts, and transactions,
and any person or entity offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or
transaction, from the provisions of the
CEA, if the agreement, contract, or
transaction complies with part 35 of the
Commission’s regulations as in effect
prior to December 31, 2011. This
exemption shall expire upon the earlier
of (i) July 16, 2012; or (ii) such other
compliance date as may be determined
by the Commission.

(3) Exempts, subject to the conditions
set forth in paragraph (4), all
agreements, contracts, and transactions,
and any person or entity offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or

transaction, from the provisions of the
CEA, if the agreement, contract, or
transaction complies with part 35 of the
Commission’s regulations as in effect
prior to December 31, 2011, including
any agreement, contract, or transaction
in an exempt or excluded (but not
agricultural) commodity that complies
with such provisions then in effect
notwithstanding that:

a. The agreement, contract, or
transaction may be executed on a
multilateral transaction execution
facility;

b. The agreement, contract, or
transaction may be cleared;

c. Persons offering or entering into the
agreement, contract or transaction may
not be eligible swap participants,
provided that all parties are eligible
contract participants as defined in the
CEA prior to the date of enactment of
the Dodd-Frank Act;

d. The agreement, contract, or
transaction may be part of a fungible
class of agreements that are
standardized as to their material
economic terms; and/or

e. No more than one of the parties to
the agreement, contract, or transaction is
entering into the agreement, contract, or
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an eligible swap
participant, and the agreement, contract,
or transaction was not and is not
marketed to the public;

Provided, however, that:

a. Such agreements, contracts, and
transactions in exempt or excluded
commodities (and persons offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or
transaction) fall within the scope of any
of the CEA sections 2(d), 2(e), 2(g), 2(h),
and 5d provisions or the line of business
provision as in effect prior to July 16,
2011; and

b. This exemption shall expire upon
the earlier of: (i) July 16, 2012; or (ii)
such other compliance date as may be
determined by the Commission, except
that the exemption shall not expire prior
to July 16, 2012 with limited respect to
the specific requirements or provisions
of the CEA and regulations promulgated
thereunder that otherwise would apply
to such agreements, contracts, and
transactions (and the persons offering,
entering into, or rendering advice or
rendering other services with respect to
them) and that are inconsistent with the
exempt commercial market (“ECM”)/
exempt board of trade (“EBOT”)
Grandfather Order if (I) such
agreements, contracts, and transactions
are executed on an ECM or an EBOT
that is operating under the terms of, and
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compliant with the applicable
conditions of, the Commission’s ECM/
EBOT Grandfather Order which became
effective September 20, 2010; (II) such
agreements, contracts, and transactions
are cleared by a registered derivatives
clearing organization; and (III) such
ECM or EBOT complies with all other
Commission regulations implementing
the provisions of the Dodd-Frank Act
that are listed in Category 1 of the
Appendix to this Order.

(4) Provides that the foregoing
exemptions in paragraphs (1), (2) and (3)
above shall not:

a. Limit in any way the Commission’s
authority with respect to any person,
entity, or transaction pursuant to CEA
sections 2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6¢c,
8(a), 9(a)(2), or 13, or the regulations of
the Commission promulgated pursuant
to such authorities, including
regulations pursuant to CEA section
4c¢(b) proscribing fraud;

b. Apply to any provision of the
Dodd-Frank Act or the CEA that became
effective prior to July 16, 2011;

c. Affect any effective or compliance
date set forth in any rulemaking issued
by the Commission to implement
provisions of the Dodd-Frank Act;

d. Limit in any way the Commission’s
authority under section 712(f) of the
Dodd-Frank Act to issue rules, orders, or
exemptions prior to the effective date of
any provision of the Dodd-Frank Act
and the CEA, in order to prepare for the
effective date of such provision,
provided that such rule, order, or
exemption shall not become effective
prior to the effective date of the
provision; and

e. Affect the applicability of any
provision of the CEA to futures
contracts or options on futures
contracts, or to cash markets.

In its discretion, the Commission may
condition, suspend, terminate, or
otherwise modify this Order, as
appropriate, on its own motion. This
final order, as amended, shall be
effective immediately.

Issued in Washington, DC, on December
19, 2011 by the Commission.

David A. Stawick,
Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Statement of Commissioner Scott D.
O’Malia

For the fourth time this year,%6 I am
concurring with the Commission’s

66 See “Do What You Can”, Opening Statement
for the June 14, 2011 Commission Meeting,
available at: http://www.cftc.gov/PressRoom/
SpeechesTestimony/omaliastatement061411;

decision to provide market participants
with temporary relief from certain
provisions of the Dodd-Frank Act.6”
Again, I am concurring despite my
belief that this iteration of the final
exemptive order (the “Second
Iteration”) is deeply flawed—just like
the July 14, 2011 final order (the “First
Iteration”). By now, it is well known
that I object to arbitrary sunsets. It is
also well known that I object to the
Commission’s recalcitrance—despite
Congressional direction—to set forth
comprehensive rulemaking and
implementation schedules.8 I will not
expound upon such objections here.
Instead, I would like to focus on the
Commission’s dogmatic adherence to
the exemptive approach taken by the
First Iteration, even in light of known
facts. Such adherence sets a troubling
precedent for our Dodd-Frank
outstanding proposals.

The Goal

The First Iteration provided for the
termination of exemptive relief on
December 31, 2011, absent further
Commission action (the “December
Sunset”). The primary reason that the
Commission advanced for the December
Sunset was that “it would be
appropriate to periodically re-examine
the scope and extent of the proposed
exemptive relief in order to ensure that
the scope of relief is appropriately
tailored to the schedule of
implementation of the Dodd-Frank Act
requirements.” 69

Concurring Statement on the Order Regarding the
Effective Date for Swap Regulation, dated July 14,
2011, available at: http://www.cftc.gov/PressRoom/
SpeechesTestimony/omaliastatement071411;
Concurring Statement, Second Extension of
Temporary Exemptive Relief, dated October 18,
2011, available at: http://www.cftc.gov/PressRoom/
SpeechesTestimony/omaliastatement101811c.

67 To provide such relief, the Commission is
relying on its exemptive authority under section
4(c) of the Commodity Exchange Act and its
authority under section 712(f) of the Dodd-Frank
Act.

68 See H.R. Rep. No. 112-101, at 54 (2011),
available at http://www.gpo.gov/fdsys/pkg/CRPT-
112hrpt101/pdf/CRPT-112hrpt101.pdyf.

69 The proposed order for Effective Date for Swap
Regulation, 76 FR 35372, 35375 (Jun. 17, 2011). See
the final order for Effective Date for Swap
Regulation, 76 FR 42508, 42514 (Jul. 19, 2011)
(stating that “[tlhe Commission has determined, for
the reasons discussed in the proposed order, not to
alter the expiration date(s) contained in the
proposed order.”).

In both the First and Second Iterations, the
Commission advanced another reason for a sunset.
Essentially, the Commission argued that, with
respect to the Category 3 provisions, “limiting
exemptive relief to a fixed period is consistent with
the approach to transitional relief provided in
sections 723(c) and 734 of the Dodd-Frank Act.” 76
FR at 42514. See Section IV(A)(2) of the Second
Iteration. With respect to the First Iteration, this
statement was somewhat odd, since the December
Sunset was earlier—by six months—than the end

The Facts

Let us now examine the facts. After
all, hindsight should be 20/20. First, the
December Sunset has done nothing to
ensure that the Commission completes
its Dodd-Frank rulemakings more
expeditiously. Specifically, the
Commission has not completed the
definitional rulemakings that Category 2
provisions (as the First and Second
Iterations define such term) require to
become effective. Additionally, the
Commission has not completed the
rulemakings on designated contract
markets and swap execution facilities
that would enable Category 3 provisions
(as the First and Second Iterations
define such term) to become effective
without disrupting existing markets.

Second, the December Sunset has not
permitted the Commission to tailor the
scope and extent of the current
exemption. This is unsurprising. Market
participants cannot reasonably comply
with Category 2 or 3 provisions unless
the Commission completes predicate
rulemakings. An arbitrary sunset cannot
change this fact. Hence, the Second
Iteration emphasizes that “the proposed
amendments to the existing July 14
Order would not change the nature or
limit the scope of relief granted.” 70

Commission Response

As demonstrated above, the December
Sunset achieved none of its goals.
However, in formulating the Second
Iteration, the Commission appears to
have ignored inconvenient truths. The
Second Iteration extends the December
Sunset to July 16, 2012. Simultaneously,
the Commission continues its refusal to
provide market participants with its
plan for the completion of Dodd-Frank
rulemakings by July 16, 2012. In fact, at
least one market participant has already
indicated that—based on reasonable
estimates of Commission progress—it
would need exemptive relief beyond the

date for transitional relief specified by those two
Dodd-Frank sections. With respect to the Second
Iteration, this statement is accurate. However, the
transitional relief specified by those two Dodd-
Frank sections may have been predicated on the
Commission completing its Dodd-Frank
rulemakings by the general effective date of July 16,
2011. If the Commission assumes otherwise, then it
would be imputing to Congress the intent to place
market participants in a Catch-22. Specifically, the
Commission would be stating that Congress
intended to withdraw transitional relief from
market participants before the Commission
completes the Dodd-Frank structures to which
market participants are explicitly supposed to
transition. This imputation may be somewhat
ungenerous. I believe that sections 723(c) and
734(c) of the Dodd-Frank Act, when interpreted in
the proper context, do not support a sunset in the
Second Iteration.

70 Section V(B) of the Second Iteration.
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new sunset.”! I am already anticipating
fifth and sixth votes on exemptive relief.

Let’s Figure Out the Best Way to Reach
the Goal

I support the Second Iteration because
some certainty is better than no
certainty. However, if the Commission
is truly open to reconsidering its Dodd-
Frank proposals—as some have
indicated—the Second Iteration should
have contained no arbitrary sunset. In
the Second Iteration, the Commission
displays a troubling willingness to
adhere to prior convention.”2 By the
fifth and sixth times I have to vote on
temporary relief, I hope that the
Commission will have agreed to grant
market participants much-deserved
certainty until applicable rulemakings
become effective. Additionally, I hope
that the Commission will have provided
rulemaking and implementation
schedules to market participants, so that
they can plan to be in compliance when
such rulemakings become effective. As
Martin Luther King, Jr. has said: “We
must accept finite disappointment, but
never lose infinite hope.”

[FR Doc. 2011-32841 Filed 12-22-11; 8:45 am]
BILLING CODE 6351-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Docket No. SSA-2011-0016]
RIN 0960-AH32

Revisions to Rules of Conduct and
Standards of Responsibility for
Representatives

AGENCY: Social Security Administration.
ACTION: Final rules.

71 See comment letter from Nodal Exchange, LLC,
dated November 23, 2011, to the proposed order on
Effective Date for Swap Regulation, 76 FR 65999
(Oct. 25, 2011), available at: http://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=1102 (stating ““[i]t appears
highly unlikely that Nodal Exchange will be able to
be either a registered DCM or SEF by July 16, 2012
because the rules for neither DCMs nor SEFs have
been finalized. Furthermore, based on the proposed
rules for DCMs, the 180-day statutory review period
will probably govern the application review
process. Without further guidance from the
Commission * * * the CFTC Proposed Release
created unnecessary uncertainty for Nodal
Exchange, its participants, its clearing house
LCH.Clearnet, and the LCH.Clearnet clearing
members for Nodal Exchange participants.”).

72 According to the Office of Management and
Budget, we have promulgated five final rulemakings
that would each result in an annual effect on the
American economy of more than $100 million a
year. If the Commission continues to adhere to its
Dodd-Frank approach, without consideration of
new and applicable facts, then the Commission may
impose substantial and unnecessary costs on the
American economy—costs that we all can ill-afford.

SUMMARY: We are revising our rules of
conduct and standards of responsibility
for representatives. These revisions
further clarify our expectations
regarding representatives’ obligations to
competently represent their clients and
constitute official notice concerning our
requirements and procedures. We are
also updating other rules about the
representation of parties. These changes
are necessary because our current
regulations are insufficient to address
some representative conduct that is
inappropriate, but has technically fallen
outside the scope of our regulations.
These changes will allow us to better
protect the integrity of our
administrative process, ensure that
claimants receive competent and
effective representation, and further
clarify representatives’ responsibilities
in their dealings with us and with
claimants.

DATES: These final rules are effective on
January 23, 2012.

FOR FURTHER INFORMATION CONTACT:
Andrew Maunz, Office of the General
Counsel, Social Security
Administration, P.O. Box 17788,
Baltimore, MD 21235-7788, (410) 965—
3196. For information on eligibility or
filing for benefits, call our national toll-
free number, 1-(800) 772-1213 or TTY
1—(800) 325—-0778, or visit our Internet
site, Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

We may issue rules and regulations to
administer the Social Security Act (Act).
42 U.S.C. 405(a), 902(a)(5), 810(a), and
1383(d)(1). We may issue regulations to
recognize agents or other persons, other
than attorneys, as claimant
representatives. 42 U.S.C. 406(a)(1) and
1383(d)(2). Under the cited authority,
we are revising our rules of conduct and
standards of responsibility for
representatives and other rules about
the representation of parties in 20 CFR
part 404 subparts J and R and part 416
subparts N and O.

We published a notice of proposed
rulemaking (NPRM), Revisions to Rules
on Representation of Parties, in the
Federal Register on September 8, 2008.
73 FR 51963. We gave the public 60
days to comment on the NPRM. In these
final rules, we are finalizing some of our
proposed regulatory changes. We
continue to consider the rest of our
proposed regulatory changes, and we
may publish additional final rules that
address them.

Recognition of Representatives

We are revising our rules to state that
we will notify a claimant and the person
the claimant chooses to represent him or
her if we decide not to recognize the
person as a representative. We are also
adding language to clarify our existing
policy that we may refuse to recognize
a person as a representative if he or she
does not meet our requirements. We are
adding this text in final 20 CFR
404.1705 and 416.1505.

We are also revising our rules in final
20 CFR 404.903(f) and 416.1403(f) to
state that when we decide not to
recognize a person as a representative,
our action is not an initial
determination that would allow the
person the right to further
administrative action and judicial
review.

New Rules of Conduct for
Representatives

The vast majority of representatives
conduct their business before us
ethically and do a conscientious job in
assisting their clients. Unfortunately,
there are a few representatives whose
behavior requires us to take action to
prevent them from representing
claimants before us. The number of
representatives sanctioned each year is
small when compared to the entire
universe of representatives. For
example, over 27,000 representatives
were involved at the hearings level in
Fiscal Year 2011, but we have
sanctioned, on average, only 11
representatives per year since 2007.
Nevertheless, our experience has
convinced us that there are sufficient
instances of questionable conduct to
warrant additional regulatory authority
to address representative conduct that is
inappropriate.

In the NPRM, we proposed to revise
our list of prohibited actions to include:
(1) Violating any section of the Act for
which a criminal or civil monetary
penalty is prescribed; (2) refusing to
comply with any of our rules or
regulations; (3) suggesting, assisting, or
directing another person to violate our
rules or regulations; (4) advising any
claimant or beneficiary not to comply
with any of our rules or regulations; and
(5) failing to comply with our decision
about sanctions. We are adopting these
revisions because they will help us
ensure that representatives comply with
our rules.

We are also adding an additional
prohibited action: a representative may
not help a suspended or disqualified
person provide representational
services. Specifically, the representative
may not knowingly assist a suspended
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or disqualified person to provide
representational services in a
proceeding under titles II or XVI of the
Act or to exercise the authority of a
representative described in 20 CFR
404.1710 and 416.1510. In response to
public comments, we are adopting final
regulatory language different from that
which we proposed for 20 CFR
404.1740(c)(12) and 416.1540(c)(12).

We are including these rules in final
20 CFR 404.1740 and 416.1540.

Delegations of Authority

To reflect an internal reorganization
and a revised delegation of authority,
we are also changing references to
agency titles in several sections. These
include changing the “Deputy
Commissioner for Disability and Income
Security Programs” to the “General
Counsel” and the “Associate
Commissioner for Hearings and
Appeals” to the “Deputy Commissioner
for Disability Adjudication and
Review.” We are adding these revisions
and making other technical changes in
final 20 CFR 404.1750, 404.1755,
404.1765, 404.1799, 416.1550, 416.1555,
416.1565, and 416.1599.

Other Changes

We are adding, moving, and revising
three current definitions to final 20 CFR
404.1703 and 416.1503. These
definitions are for: “Federal agency,”
“Federal program,” and
“representational services.” We revised
the proposed definition for
“representational services” in response
to public comments.

Because we are adding the definition
of “representational services” in final 20
CFR 404.1703 and 416.1503 from
language in current 20 CFR 404.1735
and 416.1535, there would not be any
regulatory text remaining in 20 CFR
404.1735 and 416.1535. Therefore, we
are removing and reserving final 20 CFR
404.1735 and 416.1535.

Finally, we are making other minor
conforming and nonsubstantive
changes.

Public Comments

We published an NPRM in the
Federal Register on September 8, 2008,
and we gave the public 60 days to
comment on our proposed rules. 73 FR
51963. We received comments from 66
individuals and organizations during
this period. We carefully read and
considered each of them. You can view
the public comments at http://
www.regulations.gov.

The comments we received were
detailed and insightful, and they were
extremely helpful to our deliberations.
This final rule contains a number of

changes from our NPRM and reflects the
commenters’ thoughtful input. Below,
we discuss and respond to the
significant comments related to the
proposals on the recognition of
representatives and our standards of
conduct. We did not address comments
that were beyond the NPRM’s scope. We
also did not address comments about
the proposed regulatory changes that we
are still considering and may adopt in
future final rules.

Rules of Conduct for Representatives

Comment: One commenter said that
our proposed rules of conduct and
standards of responsibility for
representatives made our process
adversarial.

Response: Our claims process is
nonadversarial, but actions brought
under our rules of conduct for
representatives are adversarial. These
final rules do not change this
distinction.

Comment: A few commenters asked
us to clarify what we meant in proposed
20 CFR 404.1740(c)(12) and
416.1540(c)(12), which stated that a
representative may not ‘“‘[a]ssist another
person whom we have suspended or
disqualified.” A few commenters
wanted us to allow representatives to
accept cases from persons whom we
have suspended or disqualified.
Another commenter wanted us to allow
representatives to employ a suspended
or disqualified person if the suspended
or disqualified person does not have
direct client contact.

Response: We clarified this language
to explain more clearly the types of
activities that will violate our rules of
conduct. We are adopting final 20 CFR
404.1740(c)(12) and 416.1540(c) (12) to
state that a representative may not
knowingly assist a person whom we
suspended or disqualified to provide
representational services in a
proceeding under titles I or XVI of the
Act, or to exercise the authority of a
representative described in 20 CFR
404.1710 and 416.1510.

This language permits a
representative to employ a suspended or
disqualified person if the suspended or
disqualified person does not provide
any of the noted services. For example,
a suspended or disqualified person may
provide clerical help to a representative.
However, a representative will likely
violate our rules if the representative
knowingly permits the suspended or
disqualified person to have substantive
client contact or to work on the
substantive aspects of a claim.

Comment: One commenter stated that
our proposed additional rules of
conduct for representatives would deter

potential representatives, such as
attorneys, from representing claimants
before us.

Response: We did not adopt this
comment. Every representative has an
interest in ensuring that only the most
competent, knowledgeable, and
principled individuals represent
claimants before us. Individuals
undertaking the responsibility of
representing claimants before us should
understand that we have an interest in
protecting claimants and ensuring the
integrity of our administrative process.
Additional conduct rules should not
deter these potential representatives.

Comment: A few commenters
expressed concern that some of our
regulatory language in proposed 20 CFR
404.1740 and 416.1540 was too vague.
Some commenters mentioned specific
language that they thought was too
vague.

Response: We do not agree with these
comments. Much of the language that
the commenters cited is already part of
our current rules, such as the terms
“prompt and responsive answers,”
“unreasonably delay,” and “threatening
or intimidating language, gestures, or
actions.” Current 20 CFR
404.1740(b)(3)(ii), (c)(4), (c)(7),
416.1540(b)(3)(ii), (c)(4), and (c)(7). We
proposed changes to these sections only
to clarify them. Because we did not
propose other substantive changes to
these rules, we do not believe that we
should revise them now.

We believe that the remaining
proposed regulatory language
sufficiently describes and gives
adequate notice of the types of actions
that would violate our rules of conduct.
These regulations are similar to other
standards of conduct, such as the
American Bar Association Model Rules,
because they do not list every act or
omission that might constitute a
violation of the rules of conduct.
Developing this type of list would be
inappropriate and virtually impossible
to complete because representing
claimants involves limitless factual
situations. Rather, we deal with each
complaint on a case-by-case basis to
determine whether a representative
engaged in actionable misconduct under
the attending circumstances. When we
decide whether to bring an action
against a representative, we consider
whether a reasonable person, in light of
all the circumstances, would consider
the act or omission a violation of the
relevant rule.

Comment: One commenter wanted
our process to include a system of
review and appeal.

Response: We already have an appeals
process for actions brought under our
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rules of conduct for representatives.
Either party to a representative
disqualification or suspension action
may ask the Appeals Council to review
the hearing officer’s decision. Current
20 CFR 404.1775 and 416.1575. The
Appeals Council will assign a panel of
three administrative appeals judges to
consider and rule on the request for
review. Current 20 CFR 404.1776 and
416.1576. These final rules do not
change our current rules on this issue.

Comment: Several commenters
wanted us to add the word “knowingly”
to our proposed prohibited actions for
representatives in proposed 20 CFR
404.1740(c)(8)—(13) and 416.1540(c)(8)-
(13). They argued that we should only
disqualify or suspend representatives
who knowingly violate our rules.

Response: After careful consideration,
we have adopted this comment for final
20 CFR 404.1740(c)(12) and
416.1540(c)(12). A representative will
violate the rules of conduct for
representatives if he or she knowingly
assists a person, whom we suspended or
disqualified, to provide representational
services or to exercise the authority of
a representative.

However, we did not adopt this
comment for final 20 CFR
404.1740(c)(8)—(11) and (13) and
416.1540(c)(8)—(11) and (13) because
each remaining prohibited action
requires knowledge on the part of the
representative. For example, one cannot
unknowingly “refuse to comply with
any of our rules or regulations.” Final
20 CFR 404.1740(c)(9) and
416.1540(c)(9). Moreover, the Act
already states that only “knowing”
violations will subject a representative
to criminal and civil monetary
penalties. See 42 U.S.C. 406(a)(5) and
(b)(2), 408(a), 1011(a), 1307(a), and
1383a(a).

Comment: One commenter asked us
to explain whether we will prohibit a
representative from serving as a
vocational expert or working for an
insurance company if we deem them a
“fiduciary” of a claimant in proposed 20
CFR 404.1740(a)(1) and 416.1540(a)(1).

Response: The term “fiduciary’ exists
in our current regulations. We proposed
to clarify these sections in the NPRM.
Our current rules do not specifically
prohibit a representative from serving as
a vocational expert or from working for
an insurance company. However, we
preclude a person from serving as a
vocational expert in a claim in which
the person is also the claimant’s
representative.

Comment: One commenter objected to
our proposed language that required
representatives to ‘‘provid[e] prompt
and responsive answers to requests from

the Agency for information pertinent to
processing of the claim.” Proposed 20
CFR 404.1740(b)(3)(ii) and
416.1540(b)(3)(ii). The commenter
asserted that representatives may be
unable to comply with this requirement
because third-party medical providers
sometimes do not respond to properly
submitted information requests.

Response: We added this affirmative
duty to our regulations in 1998. 63 FR
41404. Our current rule requires a
representative to: “Act with reasonable
diligence and promptness in
representing a claimant. This includes
providing prompt and responsive
answers to [our] requests [] for
information pertinent to processing of
the claim.” Current 20 CFR
404.1740(b)(3)(ii) and 416.1540(b)(3)(ii).
These final rules do not require a
representative to give us documents that
the representative, despite diligent
effort, could not obtain. We are not
imposing any new or enhanced duties
on representatives.

In the NPRM, we proposed to change
punctuation in proposed 20 CFR
404.1740(b)(3)(ii) and 416.1540(b)(3)(ii)
only to allow us to propose 20 CFR
404.1740(b)(3)(iii) and
416.1540(b)(3)(iii) (a proposed
affirmative duty for representatives to
maintain a paper copy of our
appointment form, with original
signatures, and to provide it to us on
request). Since we are still considering
whether to add this affirmative duty, we
are not revising the current regulatory
text at this time.

Comment: A few commenters thought
our prohibited action in proposed 20
CFR 404.1740(c)(9) and 416.1540(c)(9)
to “[r]efuse to comply with any of our
rules or regulations” was overbroad.
These commenters wanted an exception
that would allow a representative to not
comply with our rules and regulations
if the representative is challenging the
validity or applicability of the rule or
regulation. Another commenter said that
we should limit our proposed
prohibited action to situations where
there are no non-frivolous bases for the
action. The commenter suggested that
we look to Oregon’s Rule of Professional
Conduct 3.1 (Meritorious Claims and
Contentions), which states that a lawyer
must have a non-frivolous legal and
factual basis for any action and must be
able to make a good faith argument for
the action.

Response: This proposed prohibited
action comes directly from the Act:
“The Commissioner * * * may, after
due notice and opportunity for hearing,
suspend or prohibit from further
practice before the Commissioner
anyl[one] * * * who refuses to comply

with the Commissioner’s rules and
regulations or who violates any
provision of this section for which a
penalty is prescribed.” 42 U.S.C.
406(a)(1). Additionally, our current
regulations state, “When we have
evidence that a representative * * * has
violated the rules governing dealings
with us, we may begin proceedings to
suspend or disqualify that individual
from acting in a representational
capacity before us.”” Current 20 CFR
404.1745 and 416.1545.

Therefore, representatives are already
on notice that we require them to
comply with all of our rules, and we
continue to believe that this is a
reasonable requirement for
representatives who want to practice
before us. Our NPRM merely proposed
to insert this statement of an existing
requirement into our rules of conduct
and standards of responsibility for
representatives in proposed 20 CFR
404.1740 and 416.1540. Where our
regulations conflict with a
representative’s State bar rules, our
rules take precedence in our
administrative proceedings. However, a
representative should comply with a
State bar rule that is more restrictive
than our requirements.

We expect all representatives to
comply with our rules and regulations.
We currently assess each conduct
complaint on its own merits to
determine whether a person engaged in
actionable misconduct. These final rules
will not change this practice. A person
may tell us that he or she is contesting
a regulation’s applicability or validity. If
the person has a good faith, non-
frivolous basis for refusing to follow one
or more of our rules and regulations, we
will seriously evaluate that basis before
we decide whether to bring a
disqualification or suspension
proceeding.

We are therefore not adopting the
commenters’ suggested change in the
final regulatory language.

Comment: One commenter asserted
that several of our proposed prohibited
actions sought to regulate speech in
violation of the First Amendment to the
Constitution and attorney-client
privilege. Specifically, the commenter
stated that our proposed 20 CFR
404.1740(c)(9)—~(11) and 416.1540(c)(9)-
(11) would interfere with the content of
advice that an attorney could give a
client.

Response: We disagree with these
comments. Congress specifically
authorized us to promulgate rules and
regulations to administer the Act and to
prescribe rules and regulations
governing the recognition of agents who
represent ‘“‘claimants before the
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Commissioner of Social Security.” See
42 U.S.C. 405(a), 406(a), and 1383(d)(2).
Congress further stated that, after
receiving due notice and an opportunity
for a hearing, the Commissioner may
suspend or prohibit from further
practice before the agency any
representative who refuses to comply
with the Commissioner’s rules and
regulations or who violates any
provision of this section for which a
penalty is prescribed.

Representatives may share their
opinions and have frank discussions
with their clients. Our rule will not
limit the freedom of speech guaranteed
in the First Amendment to the
Constitution or interfere with the
attorney-client relationship or client
confidentiality. We are not asking
anyone to disclose information
protected by the attorney-client
privilege or the attorney work-product
doctrine. However, similar to a court’s
responsibility to regulate admission to
the practice of law before it, and as was
recognized by Congress, we have a
responsibility to regulate those persons
who represent claimants before us.
“Membership in the bar” and the ability
to practice before an administrative
agency ‘“‘is a privilege burdened with
conditions.” Gentile v. State Bar of
Nevada, 501 U.S. 1030, 1066 (1991).
The Supreme Court recently cited with
approval ABA Model Rule of
Professional Conduct 1.2(d), which
states that a ““lawyer shall not counsel
a client to engage, or assist a client, in
conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may
discuss the legal consequences of any
proposed course of conduct with a
client and may counsel or assist a client
to make a good faith effort to determine
the validity, scope, meaning or
application of the law.””” Milavetz,
Gallop & Milavetz, P.A. v. United States,
130 S. Ct. 1324, 1337-38 (2010). See
Model Rules of Prof’l Conduct R. 1.2(d)
(2011). While our rules and regulations
govern more than just lawyers, the same
princiEles apply to all representatives.

We have broad rulemaking authority
to decide what types of representation-
related misconduct are unacceptable.
We decided that representatives cannot
practice before us if they refuse to
comply with our rules and regulations
or advise claimants not to comply with
our rules and regulations. These rules
further our interest in regulating
representatives, ensuring compliance
with our laws and rules, and
administering our programs efficiently.

Recognition of Representatives

Comment: One commenter wanted to
know if our refusal to recognize a

representative in one claim would apply
to future cases in which a different
claimant tries to appoint the same
representative.

Response: As is our current process,
we will reassess an individual’s
qualifications each time a claimant
requests that individual to be a
representative. Once the individual
meets our criteria in final 20 CFR
404.1705 and 416.1505, we will
recognize him or her as a representative.
Once we recognize a person as a
representative, additional claimants
may appoint the recognized
representative to serve as a
representative.

Comment: A few commenters want
our rules to clarify that a representative
can appeal our refusal to recognize an
appointment because the representative
did not meet our criteria. Another
commenter asserted that we must give a
representative due process, notice, and
the opportunity to respond if we refuse
to recognize a claimant’s appointment of
a representative.

Response: The Act grants us authority
to “prescribe rules and regulations
governing the recognition of”” non-
attorney representatives. It also permits
us to require representatives, before we
recognize them, to “show that they are
of good character and in good repute,
possessed of the necessary
qualifications to enable them to render
such claimants valuable service, and
otherwise competent to advise and
assist such claimants in the presentation
of their cases.” 42 U.S.C. 406(a)(1) and
1383a(a).

If a claimant submits a request to
appoint a person as his or her
representative and that person has not
previously represented claimants before
us, we will not recognize the
appointment if we know that the person
does not meet our requirements. Current
20 CFR 404.1705 and 416.1505.
However, if we have previously allowed
the person to represent a claimant, we
will continue to allow the person to
represent claimants until we obtain a
final decision disqualifying or
suspending the person from further
representation before us, following
notice and an opportunity for a hearing.
Current 20 CFR 404.1705 and 416.1505.
We are clarifying this distinction by
revising our proposed regulatory
language in these sections.

Our decision not to recognize a
person as a representative is not an
initial determination that would allow
the person the right to further
administrative action and judicial
review. Current 20 CFR 404.903(f) and
416.1403(f). If we do not recognize a
person as a representative, we will

notify that person and the claimant of
our action.

Comment: Two commenters thought
our language in proposed 20 CFR
404.1705(c) and 416.1505(c) was
confusing. One commenter asked which
“requirements” we meant when we
proposed: “We may refuse to recognize
your appointed representative if the
representative does not meet our
requirements.” Another commenter
proposed alternative regulatory
language to clarify the persons whom
we will notify of our refusal to recognize
an appointment.

Response: We agree with the
commenters that the proposed language
was unclear. We revised these final
sections to clarify that a claimant’s
chosen representative must meet our
requirements in 20 CFR 404.1705 and
416.1505 before we recognize the
appointment. We also revised these
final sections to clarify that a person
whose appointment we do not recognize
is not a “representative” under our rules
and that we will notify the claimant and
the person the claimant attempted to
appoint if we do not recognize the
appointment.

Definitions

Comment: One commenter opposed
our proposal to move the definition of
“disqualified” from current 20 CFR
404.1770(a)(2)(i) and 416.1570(a)(2)(i) to
“disqualify” in proposed 20 CFR
404.1703 and 416.1503. The commenter
said that this would cause confusion
because our rules use the term in two
different ways.

Response: We agree with this
comment. We are keeping the definition
in its current location in 20 CFR
404.1770(a)(2) and 416.1570(a)(2).
However, we are adopting, with minor
changes, our proposed definition for
“disqualify”’ and are retaining our
proposed language in 20 CFR
404.1770(a)(2) and 416.1570(a)(2).

Regulatory Procedures

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory
action under Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, OMB reviewed them.

Regulatory Flexibility Act

We certify that this final rule will not
have a significant economic impact on
a substantial number of small entities
because it affects individuals only.
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Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Paperwork Reduction Act

These final rules contain information
collection activities at 20 CFR 404.1755
and 404.1799. However, 44 U.S.C.
3518(c)(1)(B)(ii) exempts these activities
from the OMB clearance requirements
under the Paperwork Reduction Act of
1995.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; and 96.006,
Supplemental Security Income)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-age, survivors, and disability
insurance, Penalties, Reporting and
recordkeeping requirements, Social
Security.

20 CFR Part 416

Administrative practice and
procedure, Penalties, Reporting and
recordkeeping requirements,
Supplemental Security Income (SSI).

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending 20 CFR part
404 subparts ] and R and part 416
subparts N and O as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart J—[Amended]

m 1. The authority citation for subpart J
of Part 404 continues to read as follows:

Authority: Secs. 201(j), 204(f), 205(a)—(b),
(d)—(h), and (j), 221, 223(i), 225, and 702(a)(5)
of the Social Security Act (42 U.S.C. 401(j),
404(f), 405(a)-(b), (d)—(h), and (j), 421, 423(i),
425, and 902(a)(5)); sec. 5, Pub. L. 97—-455, 96
Stat. 2500 (42 U.S.C. 405 note); secs. 5, 6(c)—
(e), and 15, Pub. L. 98—460, 98 Stat. 1802 (42
U.S.C. 421 note); sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend § 404.903 by revising
paragraph (g) to read as follows:

§404.903 Administrative actions that are
not initial determinations.
* * * * *

(g) Refusing to recognize,
disqualifying, or suspending a person
from acting as your representative in a

proceeding before us (see §§404.1705
and 404.1745);

* * * * *

Subpart R—[Amended]

m 3. The authority citation for subpart R
of part 404 continues to read as follows:

Authority: Secs. 205(a), 206, 702(a)(5), and
1127 of the Social Security Act (42 U.S.C.
405(a), 406, 902(a)(5), and 1320a—6).

m 4. Amend § 404.1703 by adding
definitions for “Federal agency”,
“Federal program”, and
“representational services” in
alphabetical order to read as follows:

§404.1703 Definitions.

* * * * *

Federal agency refers to any authority
of the Executive branch of the
Government of the United States.

Federal program refers to any program
established by an Act of Congress or
administered in whole or in part by a
Federal agency.

* * * * *

Representational services means
services performed for a claimant in
connection with any claim the claimant
has before us, any asserted right the
claimant may have for an initial or
reconsidered determination, and any
decision or action by an administrative
law judge or the Appeals Council.

* * * * *

m 5. Amend § 404.1705 by removing the
heading for paragraphs (a) and (b),
revising paragraph (b) introductory text,
and adding paragraph (c) to read as
follows:

§404.1705 Who may be your
representative.
* * * * *

(b) You may appoint any person who
is not an attorney to be your
representative in dealings with us if the

person—
* * * * *

(c) We may refuse to recognize the
person you choose to represent you if
the person does not meet the
requirements in this section. We will
notify you and the person you
attempted to appoint as your
representative if we do not recognize the
person as a representative.

m 6. Remove and reserve § 404.1735 to
read as follows:

§404.1735 [Reserved].

m 7. Amend § 404.1740 by revising
paragraphs (a)(1), (a)(2), (b) introductory
text, (c) introductory text, (c)(6), and
(c)(7)(iii), and adding paragraphs (c)(8)
through (c)(13), to read as follows:

§404.1740 Rules of conduct and
standards of responsibility for
representatives.

(@) * * * (1) All attorneys or other
persons acting on behalf of a party
seeking a statutory right or benefit must,
in their dealings with us, faithfully
execute their duties as agents and
fiduciaries of a party. A representative
must provide competent assistance to
the claimant and recognize our
authority to lawfully administer the
process. The following provisions set
forth certain affirmative duties and
prohibited actions that will govern the
relationship between the representative
and us, including matters involving our
administrative procedures and fee
collections.

(2) All representatives must be
forthright in their dealings with us and
with the claimant and must comport
themselves with due regard for the
nonadversarial nature of the
proceedings by complying with our
rules and standards, which are intended
to ensure orderly and fair presentation
of evidence and argument.

(b) Affirmative duties. A
representative must, in conformity with
the regulations setting forth our existing
duties and responsibilities and those of
claimants (see §404.1512 in disability
and blindness claims):

* * * * *

(c) Prohibited actions. A

representative must not:
* * * * *

(6) Attempt to influence, directly or
indirectly, the outcome of a decision,
determination, or other administrative
action by offering or granting a loan,
gift, entertainment, or anything of value
to a presiding official, agency employee,
or witness who is or may reasonably be
expected to be involved in the
administrative decisionmaking process,
except as reimbursement for
legitimately incurred expenses or lawful
compensation for the services of an
expert witness retained on a non-
contingency basis to provide evidence;

(7) * x %

(iii) Threatening or intimidating
language, gestures, or actions directed at
a presiding official, witness, or agency
employee that result in a disruption of
the orderly presentation and reception
of evidence;

(8) Violate any section of the Act for
which a criminal or civil monetary
penalty is prescribed;

(9) Refuse to comply with any of our
rules or regulations;

(10) Suggest, assist, or direct another
person to violate our rules or
regulations;
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(11) Advise any claimant or
beneficiary not to comply with any of
our rules or regulations;

(12) Knowingly assist a person whom
we suspended or disqualified to provide
representational services in a
proceeding under title II of the Act, or
to exercise the authority of a
representative described in §404.1710;
or

(13) Fail to comply with our
sanction(s) decision.

m 8. Amend § 404.1750 by revising
paragraphs (a) and (d) to read as follows:

§404.1750 Notice of charges against a
representative.

(a) The General Counsel or other
delegated official will prepare a notice
containing a statement of charges that
constitutes the basis for the proceeding
against the representative.

* * * * *

(d) The General Counsel or other
delegated official may extend the 30-day
period for good cause in accordance
with §404.911.

* * * * *

m 9. Revise § 404.1755 to read as
follows:

§404.1755 Withdrawing charges against a
representative.

The General Counsel or other
delegated official may withdraw charges
against a representative. We will
withdraw charges if the representative
files an answer, or we obtain evidence,
that satisfies us that we should not
suspend or disqualify the representative
from acting as a representative. When
we consider withdrawing charges
brought under § 404.1745(d) or (e) based
on the representative’s assertion that,
before or after our filing of charges, the
representative has been reinstated to
practice by the court, bar, or Federal
program or Federal agency that
suspended, disbarred, or disqualified
the representative, the General Counsel
or other delegated official will
determine whether such reinstatement
occurred, whether it remains in effect,
and whether he or she is reasonably
satisfied that the representative will in
the future act in accordance with the
provisions of section 206(a) of the Act
and our rules and regulations. If the
representative proves that reinstatement
occurred and remains in effect and the
General Counsel or other delegated
official is so satisfied, the General
Counsel or other delegated official will
withdraw those charges. The action of
the General Counsel or other delegated
official regarding withdrawal of charges
is solely that of the General Counsel or
other delegated official and is not

reviewable, or subject to consideration
in decisions made under §§404.1770
and 404.1790. If we withdraw the
charges, we will notify the
representative by mail at the
representative’s last known address.

m 10. Amend § 404.1765 by revising
paragraphs (a) and (b)(1), the second
sentence of paragraph (e), and paragraph
(I) to read as follows:

§404.1765 Hearing on charges.

(a) Holding the hearing. If the General
Counsel or other delegated official does
not take action to withdraw the charges
within 15 days after the date on which
the representative filed an answer, we
will hold a hearing and make a decision
on the charges.

(b) Hearing officer. (1) The Deputy
Commissioner for Disability
Adjudication and Review or other
delegated official will assign an
administrative law judge, designated to
act as a hearing officer, to hold a hearing
on the charges.

* * * * *

(e) * * * The General Counsel or
other delegated official will also be a
party to the hearing.

* * * * *

(1) Representation. The representative,
as the person charged, may appear in
person and may be represented by an
attorney or other representative. The
General Counsel or other delegated
official will be represented by one or
more attorneys from the Office of the

General Counsel.
* * * * *

m 11. Amend § 404.1770 by revising the
first sentence of paragraph (a)(1),
paragraphs (a)(2), (a)(3) introductory
text, and the second sentence of (a)(3)(ii)
to read as follows:

§404.1770 Decision by hearing officer.

(a) General. (1) After the close of the
hearing, the hearing officer will issue a
decision or certify the case to the
Appeals Council. * * *

(2) In deciding whether a person has
been, by reason of misconduct,
disbarred or suspended by a court or
bar, or disqualified from participating in
or appearing before any Federal program
or Federal agency, the hearing officer
will consider the reasons for the
disbarment, suspension, or
disqualification action. If the action was
taken for solely administrative reasons
(e.g., failure to pay dues or to complete
continuing legal education
requirements), that will not disqualify
the person from acting as a
representative before us. However, this
exception to disqualification does not
apply if the administrative action was

taken in lieu of disciplinary proceedings
(e.g., acceptance of a voluntary
resignation pending disciplinary
action). Although the hearing officer
will consider whether the disbarment,
suspension, or disqualification action is
based on misconduct when deciding
whether a person should be disqualified
from acting as a representative before
us, the hearing officer will not re-
examine or revise the factual or legal
conclusions that led to the disbarment,
suspension, or disqualification. For
purposes of determining whether a
person has been, by reason of
misconduct, disqualified from
participating in or appearing before any
Federal program or Federal agency,
disqualified refers to any action that
prohibits a person from participating in
or appearing before any Federal program
or Federal agency, regardless of how
long the prohibition lasts or the specific
terminology used.

(3) If the hearing officer finds that the
charges against the representative have

been sustained, he or she will either—
* * * * *

(ii) * * * Disqualification is the sole
sanction available if the charges have
been sustained because the
representative has been disbarred or
suspended from any court or bar to
which the representative was previously
admitted to practice or disqualified from
participating in or appearing before any
Federal program or Federal agency, or
because the representative has collected
or received, and retains, a fee for
representational services in excess of

the amount authorized.
* * * * *

m 12. Amend §404.1799 by revising
paragraphs (b), (c), (d)(3), and (e) to read
as follows:

§404.1799 Reinstatement after
suspension or disqualification—period of
suspension not expired.

* * * * *

(b) The suspended or disqualified
person must submit any evidence the
person wishes to have considered along
with the request to be allowed to serve
as a representative again.

(c) The General Counsel or other
delegated official, upon notification of
receipt of the request, will have 30 days
in which to present a written report of
any experiences with the suspended or
disqualified person subsequent to that
person’s suspension or disqualification.
The Appeals Council will make
available to the suspended or
disqualified person a copy of the report.

(d)y* = =

(3) If a person was disqualified
because the person had been
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disqualified from participating in or
appearing before a Federal program or
Federal agency, the Appeals Council
will grant the request for reinstatement
only if the criterion in paragraph (d)(1)
of this section is met and the
disqualified person shows that the
person is now qualified to participate in
or appear before that Federal program or
Federal agency.

(e) The Appeals Council will mail a
notice of its decision on the request for
reinstatement to the suspended or
disqualified person. It will also mail a
copy to the General Counsel or other
delegated official.

*

* * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart N—[Amended]

m 13. The authority citation for subpart
N of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); sec. 202, Pub. L.
108-203, 118 Stat. 509 (42 U.S.C. 902 note).

m 14. Amend §416.1403 by revising
paragraph (a)(7) to read as follows:

§416.1403 Administrative actions that are
not initial determinations.

(a) * *x %

(7) Refusing to recognize,
disqualifying, or suspending a person
from acting as your representative in a
proceeding before us (see §§416.1505
and 416.1545);

* * * * *

Subpart O—[Amended]

m 15. The authority citation for subpart
O of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1127 and
1631(d) of the Social Security Act (42 U.S.C.
902(a)(5), 1320a—6 and 1383(d)).

m 16. Amend §416.1503 by adding
definitions for “Federal agency”,
“Federal program”, and
“representational services” in
alphabetical order to read as follows:

§416.1503 Definitions.
* * * * *

Federal agency refers to any authority
of the Executive branch of the
Government of the United States.

Federal program refers to any program
established by an Act of Congress or
administered in whole or in part by a

Federal agency.
* * * * *

Representational services means
services performed for a claimant in
connection with any claim the claimant
has before us, any asserted right the
claimant may have for an initial or
reconsidered determination, and any
decision or action by an administrative
law judge or the Appeals Council.

* * * * *

m 17. Amend § 416.1505 by removing
the heading for paragraphs (a) and (b),
revising paragraph (b) introductory text,
and adding paragraph (c) to read as
follows:

§416.1505 Who may be your
representative.
* * * * *

(b) You may appoint any person who
is not an attorney to be your
representative in dealings with us if the
person—

* * * * *

(c) We may refuse to recognize the
person you choose to represent you if
the person does not meet the
requirements in this section. We will
notify you and the person you
attempted to appoint as your
representative if we do not recognize the
person as a representative.

m 18. Remove and reserve § 416.1535 to
read as follows:

§416.1535 [Reserved].

m 19. Amend § 416.1540 by revising
paragraphs (a)(1), (a)(2), (b) introductory
text, (c) introductory text, (c)(6), and
(c)(7)(iii), and adding paragraphs (c)(8)
through (c)(13), to read as follows:

§416.1540 Rules of conduct and
standards of responsibility for
representatives.

(a) * * * (1) All attorneys or other
persons acting on behalf of a party
seeking a statutory right or benefit must,
in their dealings with us, faithfully
execute their duties as agents and
fiduciaries of a party. A representative
must provide competent assistance to
the claimant and recognize our
authority to lawfully administer the
process. The following provisions set
forth certain affirmative duties and
prohibited actions that will govern the
relationship between the representative
and us, including matters involving our
administrative procedures and fee
collections.

(2) All representatives must be
forthright in their dealings with us and
with the claimant and must comport
themselves with due regard for the
nonadversarial nature of the
proceedings by complying with our
rules and standards, which are intended
to ensure orderly and fair presentation
of evidence and argument.

(b) Affirmative duties. A
representative must, in conformity with
the regulations setting forth our existing
duties and responsibilities and those of
claimants (see §416.912 in disability

and blindness claims):
* * * * *

(c) Prohibited actions. A
representative must not:
* * * * *

(6) Attempt to influence, directly or
indirectly, the outcome of a decision,
determination, or other administrative
action by offering or granting a loan,
gift, entertainment, or anything of value
to a presiding official, agency employee,
or witness who is or may reasonably be
expected to be involved in the
administrative decisionmaking process,
except as reimbursement for
legitimately incurred expenses or lawful
compensation for the services of an
expert witness retained on a non-
contingency basis to provide evidence;

(7) * K %

(iii) Threatening or intimidating
language, gestures, or actions directed at
a presiding official, witness, or agency
employee that result in a disruption of
the orderly presentation and reception
of evidence;

(8) Violate any section of the Act for
which a criminal or civil monetary
penalty is prescribed;

(9) Refuse to comply with any of our
rules or regulations;

(10) Suggest, assist, or direct another
person to violate our rules or
regulations;

(11) Advise any claimant or
beneficiary not to comply with any of
our rules and regulations;

(12) Knowingly assist a person whom
we suspended or disqualified to provide
representational services in a
proceeding under title XVI of the Act, or
to exercise the authority of a
representative described in §416.1510;
or

(13) Fail to comply with our
sanction(s) decision.

m 20. Amend § 416.1550 by revising
paragraphs (a) and (d) to read as follows:

§416.1550 Notice of charges against a
representative.

(a) The General Counsel or other
delegated official will prepare a notice
containing a statement of charges that
constitutes the basis for the proceeding
against the representative.

* * * * *

(d) The General Counsel or other
delegated official may extend the 30-day
period for good cause in accordance
with §416.1411.

* * * * *
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m 21. Revise §416.1555 toread as
follows:

§416.1555 Withdrawing charges against a
representative.

The General Counsel or other
delegated official may withdraw charges
against a representative. We will
withdraw charges if the representative
files an answer, or we obtain evidence,
that satisfies us that we should not
suspend or disqualify the representative
from acting as a representative. When
we consider withdrawing charges
brought under §416.1545(d) or (e) based
on the representative’s assertion that,
before or after our filing of charges, the
representative has been reinstated to
practice by the court, bar, or Federal
program or Federal agency that
suspended, disbarred, or disqualified
the representative, the General Counsel
or other delegated official will
determine whether such reinstatement
occurred, whether it remains in effect,
and whether he or she is reasonably
satisfied that the representative will in
the future act in accordance with the
provisions of section 206(a) of the Act
and our rules and regulations. If the
representative proves that reinstatement
occurred and remains in effect and the
General Counsel or other delegated
official is so satisfied, the General
Counsel or other delegated official will
withdraw those charges. The action of
the General Counsel or other delegated
official regarding withdrawal of charges
is solely that of the General Counsel or
other delegated official and is not
reviewable, or subject to consideration
in decisions made under §§416.1570
and 416.1590. If we withdraw the
charges, we will notify the
representative by mail at the
representative’s last known address.

m 22. Amend § 416.1565 by revising
paragraphs (a) and (b)(1), the second
sentence of paragraph (e), and paragraph
(1) to read as follows:

§416.1565 Hearing on charges.

(a) Holding the hearing. If the General
Counsel or other delegated official does
not take action to withdraw the charges
within 15 days after the date on which
the representative filed an answer, we
will hold a hearing and make a decision
on the charges.

(b) Hearing officer. (1) The Deputy
Commissioner for Disability
Adjudication and Review or other
delegated official will assign an
administrative law judge, designated to
act as a hearing officer, to hold a hearing
on the charges.

* * * * *

(e) Parties. * * * The General
Counsel or other delegated official will
also be a party to the hearing.

* * * * *

(1) Representation. The representative,
as the person charged, may appear in
person and may be represented by an
attorney or other representative. The
General Counsel or other delegated
official will be represented by one or
more attorneys from the Office of the
General Counsel.

* * * * *

m 23. Amend § 416.1570 by revising the
first sentence of paragraph (a)(1),
paragraphs (a)(2), (a)(3) introductory
text, and the second sentence of (a)(3)(ii)
to read as follows:

§416.1570 Decision by hearing officer.

(a) General. (1) After the close of the
hearing, the hearing officer will issue a
decision or certify the case to the
Appeals Council. * * *

(2) In deciding whether a person has
been, by reason of misconduct,
disbarred or suspended by a court or
bar, or disqualified from participating in
or appearing before any Federal program
or Federal agency, the hearing officer
will consider the reasons for the
disbarment, suspension, or
disqualification action. If the action was
taken for solely administrative reasons
(e.g., failure to pay dues or to complete
continuing legal education
requirements), that will not disqualify
the person from acting as a
representative before us. However, this
exception to disqualification does not
apply if the administrative action was
taken in lieu of disciplinary proceedings
(e.g., acceptance of a voluntary
resignation pending disciplinary
action). Although the hearing officer
will consider whether the disbarment,
suspension, or disqualification action is
based on misconduct when deciding
whether a person should be disqualified
from acting as a representative before
us, the hearing officer will not re-
examine or revise the factual or legal
conclusions that led to the disbarment,
suspension, or disqualification. For
purposes of determining whether a
person has been, by reason of
misconduct, disqualified from
participating in or appearing before any
Federal program or Federal agency,
disqualified refers to any action that
prohibits a person from participating in
or appearing before any Federal program
or Federal agency, regardless of how
long the prohibition lasts or the specific
terminology used.

(3) If the hearing officer finds that the
charges against the representative have
been sustained, he or she will either—

* * * * *

(ii) * * * Disqualification is the sole
sanction available if the charges have
been sustained because the
representative has been disbarred or
suspended from any court or bar to
which the representative was previously
admitted to practice or disqualified from
participating in or appearing before any
Federal program or Federal agency, or
because the representative has collected
or received, and retains, a fee for
representational services in excess of
the amount authorized.

* * * * *

m 24. Amend § 416.1599 by revising
paragraphs (b), (c), (d)(3), and (e) to read
as follows:

§416.1599 Reinstatement after
suspension or disqualification—period of
suspension not expired.

* * * * *

(b) The suspended or disqualified
person must submit any evidence the
person wishes to have considered along
with the request to be allowed to serve
as a representative again.

(c) The General Counsel or other
delegated official, upon notification of
receipt of the request, will have 30 days
in which to present a written report of
any experiences with the suspended or
disqualified person subsequent to that
person’s suspension or disqualification.
The Appeals Council will make
available to the suspended or
disqualified person a copy of the report.

(d)* * %

(3) If a person was disqualified
because the person had been
disqualified from participating in or
appearing before a Federal program or
Federal agency, the Appeals Council
will grant the request for reinstatement
only if the criterion in paragraph (d)(1)
of this section is met and the
disqualified person shows that the
person is now qualified to participate in
or appear before that Federal program or
Federal agency.

* * * * *

(e) The Appeals Council will mail a
notice of its decision on the request for
reinstatement to the suspended or
disqualified person. It will also mail a
copy to the General Counsel or other
delegated official.

[FR Doc. 2011-32923 Filed 12—22-11; 8:45 am]
BILLING CODE 4191-02-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9569]
RIN 1545-BK72

Use of Differential Income Stream as a
Consideration in Assessing the Best
Method

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
temporary regulations that implement
the use of the differential income stream
as a consideration in assessing the best
method in connection with a cost
sharing arrangement. The text of these
temporary regulations also serves as part
of the text of proposed regulations
contained in a cross-reference notice of
proposed rulemaking (REG-145474-11)
published in the Proposed Rules section
in this issue of the Federal Register.
This document also contains final
regulations that provide cross-references
in the final cost sharing regulations to
relevant sections of these temporary
regulations.

DATES: Effective Date: These regulations
are effective December 19, 2011.
Applicability Dates: For dates of
applicability, see § 1.482—7T(1).
FOR FURTHER INFORMATION CONTACT:
Joseph L. Tobin or Mumal R. Hemrajani,
(202) 435-5265 (not a toll-free call).
SUPPLEMENTARY INFORMATION:

Background

A notice of proposed rulemaking and
notice of public hearing regarding
additional guidance to improve
compliance with, and administration of,
the rules in connection with a cost
sharing arrangement (CSA) were
published in the Federal Register (70
FR 51116) (REG-144615-02) on August
29, 2005 (2005 proposed regulations). A
correction to the notice of proposed
rulemaking and notice of public hearing
was published in the Federal Register
(70 FR 56611) on September 28, 2005.
A public hearing was held on December
16, 2005.

The Treasury Department and the IRS
received numerous comments on a wide
range of issues addressed in the 2005
proposed regulations. In response to
these comments, temporary and
proposed regulations were published in
the Federal Register (74 FR 340-01 and
74 FR 236-01) (REG-144615-02) on
January 5, 2009 (2008 temporary

regulations). Corrections to the 2008
temporary regulations were published
in the Federal Register on February 27,
2009 (74 FR 8863-01), March 5, 2009
(74 FR 9570-01, 74 FR 9570-02, and 74
FR 9577-01), and March 19, 2009 (74
FR 11644-01). A public hearing was
held on April 21, 2009.

The Treasury Department and the IRS
received comments on a range of issues
addressed in the 2008 temporary
regulations. Final regulations were
issued in a previous issue of the Federal
Register (REG-144615-02) (TD 9568) in
December 2011 (“final regulations’’).
Certain guidance regarding discount
rates was reserved in the final
regulations because the Treasury
Department and the IRS believe it is
appropriate to solicit public comments
on that subject matter. As explained
herein, these temporary regulations
provide a portion of that reserved
guidance on discount rates.
Simultaneous with these temporary
regulations, the other portion of such
reserved guidance concerning discount
rates is being provided in proposed
regulations elsewhere in this issue of
the Federal Register (proposed
regulations).

Explanation of Provisions

The Treasury Department and the IRS
are aware that some taxpayers are taking
unreasonable positions in applying the
income method by using relatively low
licensing discount rates, and relatively
high cost sharing discount rates,
without sufficiently considering the
appropriate interrelationship of the
discount rates and financial projections,
thus deriving PCT Payments that are not
in accordance with the arm’s length
standard.

In light of these concerns, the
Treasury Department and the IRS are
providing additional guidance as
follows: (1) In the final regulations,
further guidance on comparing the
financial projections associated with the
cost sharing alternative discounted at
the rate appropriate for the cost sharing
alternative with the financial
projections associated with the licensing
alternative discounted at the rate
appropriate for the licensing alternative,
and evaluating reliability considerations
associated with such a comparison
(§ 1.482-7(g)(4)(vi)(F)(1) (Reflection of
similar risk profiles in cost sharing
alternative and licensing alternative));
(2) in these temporary regulations,
further guidance on evaluating results of
application of the income method
(§1.482-7T(g)(2)(v)(B)(2) (Implied
discount rates) and (4)(vi)(F)(2) (Use of
differential income stream as a
consideration in assessing the best

method)); and (3) in proposed
regulations, a new specified application
of the income method for directly
determining the arm’s length charge for
PCT Payments (§ 1.482-7(g)(4)(v)
(Application of income method using
differential income stream)).

As discussed in the Preamble to the
final regulations, any difference, if any,
in market-correlated risks between the
licensing and cost sharing alternatives is
due solely to the different effects on
risks of the PCT Payor’s making
licensing payments under the licensing
alternative on the one hand, and the
PCT Payor’s making cost contributions
and PCT Payments under the cost
sharing alternative on the other hand.
Thus, the difference in risk between the
two scenarios should reflect solely (1)
the incremental risk, if any, associated
with the cost contributions taken on by
the PCT Payor in developing cost shared
intangibles under the cost sharing
alternative, and (2) any difference in
risk associated with the particular
payment forms of the licensing
payments and the PCT Payments, in
light of the fact that the licensing
payments in the licensing alternative are
partially replaced by cost contributions
and partially replaced by PCT Payments
in the cost sharing alternative, each with
its own payment form. Accordingly, the
final regulations added § 1.482—
7(g)(4)(vi)(F)(1) (Reflection of similar
risk profiles in cost sharing alternative
and licensing alternative), which
provides that an analysis under the
income method that uses a different
discount rate for the cost sharing
alternative than the licensing alternative
will be more reliable the greater the
extent to which any difference between
the two discount rates reflects solely
those differences in risk profiles of these
two alternatives.

These temporary regulations build
upon § 1.482-7(g)(4)(vi)(F)(1) of the
final regulations by providing additional
guidance relating to analysis of the
interrelationship between the discount
rate for the cost sharing alternative and
the discount rate for the licensing
alternative, and evaluation of the
reasonableness of the implied discount
rate that may be derived from the
differential income stream between the
licensing alternative and the cost
sharing alternative. The differential
income stream is the difference between
the PCT Payor’s undiscounted operating
income under the cost sharing
alternative (before PCT Payments) and
the PCT Payor’s undiscounted operating
income under the licensing alternative.
This difference equals the licensing
payments to be made under the
licensing alternative minus the PCT
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Payor’s cost contributions to be made
under the cost sharing alternative. The
differential income stream should be
discounted at an appropriate rate in
order to evaluate the reliability of a
determination of the arm’s length charge
for the PCT Payment. Accordingly, these
temporary regulations add § 1.482—
7T(g)(4)(vi)(F)(2), which provides that
an analysis under the income method
that uses a different discount rate for the
cost sharing alternative than for the
licensing alternative will be more
reliable the greater the extent to which
the implied discount rate for the
projected present value of the
differential income stream is consistent
with reliable direct evidence of the
appropriate discount rate applicable for
activities reasonably anticipated to
generate an income stream with a
similar risk profile to the differential
income stream (such as those of the
uncontrolled companies described in
§1.482-7T(g)(4)(viii) Example 8). The
Treasury Department and the IRS have
added § 1.482-7T(g)(4)(viii) Example 8
to illustrate how § 1.482—
7T(g)(4)(vi)(F)(2) may be used to
evaluate the reliability of a particular
application of the income method.

The Treasury Department and the IRS
are also proposing a new specified
application of the income method in
§ 1.482-7(g)(4)(v), which provides that
the determination of the arm’s length
charge for the PCT Payment can be
derived by discounting the differential
income stream at an appropriate rate.
The differential income stream
approach to determining PCT Payments
depends on reliably determining the
discount rate associated with the
differential income stream. This, in
turn, requires an understanding of the
economic meaning of the differential
income stream. For example, assume a
CSA in which the PCT Payor does not
contribute any platform or operating
contributions, and undertakes only
routine exploitation activities for which
it anticipates a routine return. In such
case, the total undiscounted anticipated
profits (before PCT Payments) to the
CSA in the PCT Payor’s territory can be
thought of as comprising the anticipated
routine exploitation profits plus the
anticipated profits associated with the
development of the cost shared
intangibles in the PCT Payor’s territory.
Under the licensing alternative, on the
other hand, the PCT Payor’s total
undiscounted anticipated profits consist
solely of the anticipated routine
exploitation profits. Thus, the
differential income stream conceptually
corresponds to the anticipated
development profits of the cost shared

intangibles. For these reasons, an
appropriate discount rate for the
differential income stream might be
determined based, for example, on the
weighted average cost of capital of
uncontrolled companies whose
activities consist primarily of
developing intangibles similar to the
cost shared intangibles, and whose
resources, capabilities, or rights are
similar to the platform contributions
and cost shared intangibles under the
CSA. The proposed regulations also add
§1.482-7(g)(4)(viii) Example 9 to
illustrate this newly specified
application of the income method.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has been determined that section 553(b)
of the Administrative Procedure Act
(5 U.S.C. chapter 5) does not apply to
this regulation, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations have been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration (CCASBA) for comment
on their impact on small business.
CCASBA had no comments.

Drafting Information

The principal authors of these
regulations are Joseph L. Tobin and
Mumal R. Hemrajani, Office of the
Associate Chief Counsel (International).
However, other personnel from the
Internal Revenue Service and the
Treasury Department participated in the
development of the regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *
Sections 1.482-7 and 1.482-7T also issued
under 26 U.S.C. 482. * * *

m Par. 2. Section 1.482-7 is amended by
revising paragraphs (g)(2)(v)(B)(2) and

(g)(4)(vi)(F)(2), and adding Example 8 to
paragraph (g)(4)(viii), to read as follows:

§1.482-7 Methods to determine taxable
income in connection with a cost sharing

arrangement.
* * * * *
(g) * *x %
(2) * * %
(V) * * %
(B) * *x %
(2) [Reserved]. For further guidance,

*

* * *

[Reserved]. For further guidance,
see §1.482-7T(g)(4)(vi)(F)(2).
(viii) * * =
Example 8. [Reserved]. For further
guidance, see § 1.482—7T(g)(4)(viii),
Example 8.

* * * * *

m Par. 3. Section 1.482—7T is added to
read as follows:

§1.482-7T Methods to determine taxable
income in connection with a cost sharing
arrangement (temporary).

(a) through (g)(2)(v)(B)(1) [Reserved].
For further guidance, see § 1.482-7(a)
through (g)(2)(v)(B)(1).

(2) Implied discount rates. In some
circumstances, the particular discount
rate or rates used for certain activities or
transactions logically imply that certain
other activities will have a particular
discount rate or set of rates (implied
discount rates). To the extent that an
implied discount rate is inappropriate
in light of the facts and circumstances,
which may include reliable direct
evidence of the appropriate discount
rate applicable for such other activities,
the reliability of any method is reduced
where such method is based on the
discount rates from which such an
inappropriate implied discount rate is
derived. See paragraphs (g)(4)(vi)(F)(2)
and (g)(4)(viii), Example 8 of this
section.

(g)(2)(v)(B)(3) through (g)(4)(vi)(F)(1)
[Reserved]. For further guidance, see
§ 1.482-7(g)(2)(v)(B)(3) through
@@EF)(1).

(2) Use of differential income stream
as a consideration in assessing the best
method. An analysis under the income
method that uses a different discount
rate for the cost sharing alternative than
for the licensing alternative will be more
reliable the greater the extent to which
the implied discount rate for the
projected present value of the
differential income stream is consistent
with reliable direct evidence of the
appropriate discount rate applicable for
activities reasonably anticipated to
generate an income stream with a
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similar risk profile to the differential
income stream. Such differential income
stream is defined as the stream of the
reasonably anticipated residuals of the
PCT Payor’s licensing payments to be
made under the licensing alternative,
minus the PCT Payor’s cost
contributions to be made under the cost
sharing alternative. See, for example,
Example 8 of this paragraph (g)(4)(viii).
(g)(4)(vii) through (viii) (Example 7)
[Reserved]. For further guidance, see
§ 1.482-7(g)(4)(vii) through (g)(4)(viii)
(Example 7).

(viii) Example 8. (i) The facts are the same
as in Example 1, except that the taxpayer
determines that the appropriate discount rate
for the cost sharing alternative is 20%. In
addition, the taxpayer determines that the
appropriate discount rate for the licensing
alternative is 10%. Accordingly, the taxpayer
determines that the appropriate present value
of the PCT Payment is $146 million.

(ii) Based on the best method analysis
described in Example 2, the Commissioner
determines that the taxpayer’s calculation of
the present value of the PCT Payments is
outside of the interquartile range (as shown
in the sixth column of Example 2), and thus
warrants an adjustment. Furthermore, in
evaluating the taxpayer’s analysis, the
Commissioner undertakes an analysis based
on the difference in the financial projections
between the cost sharing and licensing
alternatives (as shown in column 11 of
Example 1). This column shows the
anticipated differential income stream of
additional positive or negative income for FS
over the duration of the CSA Activity that
would result from undertaking the cost
sharing alternative (before any PCT
Payments) rather than the licensing
alternative. This anticipated differential
income stream thus reflects the anticipated
incremental undiscounted profits to FS from
the incremental activity of undertaking the
risk of developing the cost shared intangibles
and enjoying the value of its divisional
interests. Taxpayer’s analysis logically
implies that the present value of this stream
must be $146 million, since only then would
FS have the same anticipated value in both
the cost sharing and licensing alternatives. A
present value of $146 million implies that the
discount rate applicable to this stream is
34.4%. Based on a reliable calculation of
discount rates applicable to the anticipated
income streams of uncontrolled companies
whose resources, capabilities, and rights
consist primarily of software applications
intangibles and research and development
teams similar to USP’s platform contributions
to the CSA, and which income streams,
accordingly, may be reasonably anticipated
to reflect a similar risk profile to the
differential income stream, the Commissioner
concludes that an appropriate discount rate
for the anticipated income stream associated
with USP’s platform contributions (that is,
the additional positive or negative income
over the duration of the CSA Activity that
would result, before PCT Payments, from
switching from the licensing alternative to
the cost sharing alternative) is 16%, which is

significantly less than 34.4%. This
conclusion further suggests that Taxpayer’s
analysis is unreliable. See paragraphs
(g)(2)(v)(B)(2) and (4)(vi)(F)(1) and (2) of this
section.

(iii) The Commissioner makes an
adjustment of $296 million, so that the
present value of the PCT Payments is $442
million (the median results as shown in
column 6 of Example 2).

(g)(5) through (k) [Reserved]. For further
guidance, see § 1.482-7(g)(5) through (k).

(1) Effective/Applicability Date. Treas.
Reg. §1.482-7T(g)(2)(v)(B)(2),
(g)(4)(vi)(F)(2) and (g)(4)(viii), Example
8 apply to taxable years beginning on or
after December 19, 2011.

(m) [Reserved]. For further guidance,
see §1.482—7(m).

(n) Expiration date. The applicability
of this section expires on December 19,
2014.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: December 8, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-32728 Filed 12-19-11; 11:15 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-1142]
RIN 1625-AA87

Security Zone; On the Waters in Kailua
Bay, Oahu, HI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
on the waters south of Kapoho Point
and a nearby channel in Kailua Bay
within the Honolulu Captain of the Port
(COTP) Zone. This security zone is
necessary to ensure the safety of the
President of the United States and his
family members.

DATES: This rule is effective from 6 a.m.
(HST) on December 21, 2011, through 8
p.m. (HST) on January 7, 2012.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket USCG—2011-1142 are available
online by going to www.regulations.gov,
inserting USCG-2011-1142 in the
“Keyword” box, and then clicking
“Search”. They are also available for
inspection or copying at the Docket

Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Lieutenant
Commander Scott O. Whaley,
Waterways Management Division, U.S.
Coast Guard Sector Honolulu; telephone
(808) 522-8264 (ext. 352), email
Scott.0.Whaley@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency, for good
cause, finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(d)(3), the Coast Guard finds good
cause exists for making this rule
effective less than 30 days after
publication in the Federal Register. The
details of the President’s intended travel
to Hawaii were not made available to
the Coast Guard in sufficient time to
issue a notice of proposed rulemaking.
Due to the need for immediate action,
the restriction of vessel traffic is
necessary to protect the President and
his family members; therefore, a 30-day
notice period is impracticable. Delaying
the effective date would be contrary to
the security zone’s intended objectives
of protecting high-ranking officials,
mitigating potential terroristic acts and
enhancing public and maritime safety
and security. Publishing a Notice of
Public Rule Making (NPRM) and
delaying the effective date would be
contrary to the public interest since the
occasion would occur before a notice-
and-comment rulemaking could be
completed, thereby jeopardizing the
safety of the President of the United
States, members of his family members,
and other senior government officials.
The COTP finds that this temporary
security zone needs to be effective by
December 21, 2011, to ensure the safety
of the President of the United States and
members of his official party visiting the
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Kailua Bay area on the eastern coast of
Oahu, Hawaii.

Background and Purpose

From December 21, 2011, through
January 7, 2012, the President of the
United States and his family members
plan to visit near the Kailua Bay
shoreline on Oahu, Hawaii. This
position is located adjacent to U.S.
navigable waters in the Honolulu
Captain of the Port Zone. The Coast
Guard is establishing this security zone
to ensure the safety of the President of
the United States and his family
members.

Discussion of Temporary Final Rule

This temporary final rule is effective
from 6 a.m. HST on December 21, 2011
through 8 p.m. HST on January 7, 2012.
The security zone area is located within
the Honolulu Captain of the Port Zone

(See 33 CFR 3.70-10) and covers all U.S.

navigable waters in the Kailua Bay on
the west side of a line connecting
Kapoho Point and continuing at a
bearing of 222° (true) to Namala Place
road; as well as the nearby channel from
its entrance at Kapoho Point to a point
150-yards to the southwest of the N.
Kalaheo Avenue Road Bridge. This zone
extends from the surface of the water to
the ocean floor. This zone will include
the navigable waters of the channel
beginning at point 21°24’56” N,
157°44’58” W, then extending to
21°25’26” N, 157°4421” W (Kapoho
Point) including all the waters to the
west of a straight line to 21°24’58” N,
157°44’35” W (Namala Place), and then
extending back to the original point
21°24’56” N, 157°44'58” W.

Three (3) yellow buoys will be placed
in proximity of the security zone along
the security zone boundary and one (1)
yellow buoy will be placed at the
channel boundary southwest of the N.
Kalaheo Avenue Road Bridge as visual
aids for mariners and the public to
approximate the zone. An illustration of
the security zone will be made available
on www.regulations.gov in docket for
this rulemaking, USCG-2011-1142.

In accordance with the general
regulations in 33 CFR Part 165, Subpart
D, no person or vessel will be permitted
to transit into or remain in the zone
except for authorized support vessels,
aircraft and support personnel, or other
vessels authorized by the Captain of the
Port. Any Coast Guard commissioned,
warrant, or petty officer, and any other
Captain of the Port representative
permitted by law, may enforce the zone.
Vessels, aircraft, or persons in violation
of this rule would be subject to the
penalties set forth in 33 U.S.C. 1232 and
50 U.S.C. 192.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnecessary.
This expectation is based on the limited
duration of the zone, the limited
geographic area affected by it, and the
lack of commercial vessel traffic affected
by the zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on small
entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining
why you think it qualifies and how and
to what degree this rule will
economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking.

If the rule will affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact LCDR Scott
O. Whaley at (808) 522—8264 ext. 352.
The Coast Guard will not retaliate

against small entities that question or
complain about this temporary final rule
or any policy or action of the Coast
Guard.

Collection of Information

This rule will call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it will not have a substantial
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direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a determination that this
action is one of a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded, under figure 2—
1, paragraph (34)(g), of the Instruction.
This regulation establishes one security
zone. A final “Environmental Analysis
Check List” and a final ““Categorical

Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine security, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T14—215 to read as
follows:

§165.T14-215 Security Zone; On the
Waters in Kailua Bay, Oahu, HI.

(a) Location. The following area,
within the Honolulu Captain of the Port
Zone (See 33 CFR 3.70-10), from the
surface of the water to the ocean floor
is a temporary security zone: All waters
in Kailua Bay to the west of a line
beginning at Kapoho Point and thence
southwestward at a bearing of 222°
(true) to the shoreline at Namala Place
road; as well as the nearby channel from
its entrance at Kapoho Point to a point
150-yards to the southwest of the N.
Kalaheo Avenue Road Bridge. This zone
extends from the surface of the water to
the ocean floor. This zone will include
the navigable waters of the channel
beginning at point 21°24’56” N,
157°44’58” W, then extending to
21°25’26” N, 157°4421” W (Kapoho
Point) including all the waters to the
west of a straight line to 21°24’58” N,
157°44’35” W (Namala Place), and then
extending back to the original point
21°24’56” N, 157°44’58” W,

(b) Effective period. This section is
effective from 6 a.m. HST on December
21, 2011, through 8 p.m. HST on
January 7, 2012.

(c) Regulations. The general
regulations governing security zones
contained in 33 CFR 165.33, subpart D,
apply to the security zone created by
this temporary final rule.

(1) All persons are required to comply
with the general regulations governing
security zones found in 33 CFR part
165.

(2) Entry into or remaining in this
zone is prohibited unless authorized by
the Coast Guard Captain of the Port
Honolulu.

(3) Persons desiring to transit the
security zones identified in paragraph
(a) of this section may contact the
Captain of the Port at Command Center
telephone number (808) 842—-2600 and
(808) 842—-2601, fax (808) 842—2624 or
on VHF channel 16 (156.8 Mhz) to seek
permission to transit the zones. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port
Honolulu or his designated
representative and proceed at the
minimum speed necessary to maintain a
safe course while within the zone.

(4) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of the zones by Federal, State, and local
agencies.

(d) Notice of enforcement. The
Captain of the Port Honolulu will cause
notice of the enforcement of the security
zone described in this section to be
made by verbal broadcasts and written
notice to mariners and the general
public.

(e) Definitions. As used in this
section, designated representative
means any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Honolulu to assist in enforcing the
security zones described in paragraph
(a) of this section.

Dated: December 12, 2011.
J.M. Nunan,

CAPT, U.S. Coast Guard, Captain of the Port
Honolulu.

[FR Doc. 2011-33017 Filed 12—22-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2011-0017; EPA-R05—
OAR-2011-0106; FRL-9610-3]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Ohio and Indiana;
Redesignation of the Ohio and Indiana
Portions of the Cincinnati-Hamilton
1997 Annual Fine Particulate Matter
Nonattainment Area to Attainment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving, under the
Clean Air Act (CAA), Ohio’s and
Indiana’s requests to redesignate their
respective portions of the Cincinnati-
Hamilton nonattainment area (for Ohio:
Butler, Clermont, Hamilton, and Warren
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Counties, Ohio; for Indiana: a portion of
Dearborn County) to attainment for the
1997 annual National Ambient Air
Quality Standard (NAAQS or standard)
for fine particulate matter (PM>s). The
Ohio Environmental Protection Agency
(Ohio EPA) submitted its request on
December 9, 2010, and the Indiana
Department of Environmental
Management (IDEM) submitted its
request on January 25, 2011. EPA’s
approvals here involve several
additional related actions. EPA has
determined that the entire Cincinnati-
Hamilton area has attained the 1997
annual PM, 5 standard. EPA is
approving, as revisions to the Ohio and
Indiana State Implementation Plans
(SIPs), the states’ plans for maintaining
the 1997 annual PM, s NAAQS through
2021 in the area. EPA is approving the
2005 emissions inventories for the Ohio
and Indiana portions of the Cincinnati-
Hamilton area as meeting the
comprehensive emissions inventory
requirement of the CAA. Finally, EPA
finds adequate and is approving Ohio
and Indiana’s Nitrogen Oxides (NOx)
and PM, s Motor Vehicle Emission
Budgets (MVEBs) for 2015 and 2021 for
the Cincinnati-Hamilton area.

DATES: Effective Date: This rule will be
effective December 23, 2011.
ADDRESSES: EPA has established two
dockets for this action under Docket
Identification EPA-R05-OAR-2011—
0017 and EPA-R05-OAR-2011-0106,
containing identical material but
nominally addressing Ohio’s and
Indiana’s submittals, respectively. All
documents in these dockets are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Carolyn Persoon at (312)
353-8290 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Carolyn Persoon, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,

Chicago, Illinois 60604, (312) 353-8290,
persoon.carolyn@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is the background for the actions?
II. What are the actions EPA is taking?

III. What is EPA’s response to comments?
IV. Why is EPA taking these actions?

V. Final Action

VIL Statutory and Executive Order Reviews

I. What is the background for the
actions?

The Ohio EPA submitted its request
on December 9, 2010, and IDEM
submitted its request on January 25,
2011, to redesignate their respective
portions of the Cincinnati-Hamilton
nonattainment area to attainment for the
1997 annual PM, s NAAQS, and for EPA
approval of both states’ SIP revisions
containing maintenance plans for the
area. In an action published on October
19, 2011 (76 FR 64825), EPA proposed
approval of Ohio and Indiana’s plans for
maintaining the 1997 annual PM, 5
NAAQS, including the emissions
inventories submitted pursuant to CAA
section 172(c)(3); and the NOx and
PM, s MVEBs for the Ohio and Indiana
portions of the Cincinnati-Hamilton area
as contained in the maintenance plan.
Additional background for today’s
action is set forth in EPA’s October 19,
2011, notice of direct final rulemaking,
which EPA withdrew on December 6,
2011, following receipt of adverse
comments.

II. What are the actions EPA is taking?

EPA has determined that the entire
Cincinnati-Hamilton area is attaining
the 1997 annual PM, s standard (76 FR
60373) and that the Ohio and Indiana
portions of the area have met the
requirements for redesignation under
section 107(d)(3)(E) of the CAA. Thus,
EPA is approving the requests from the
states of Ohio and Indiana to change the
legal designation of their portions of the
Cincinnati-Hamilton area from
nonattainment to attainment for the
1997 annual PM, s NAAQS. This action
does not address the Kentucky portion
of the Cincinnati-Hamilton area. EPA is
also taking several additional actions
related to Ohio’s and Indiana’s PM, s
redesignation requests, as discussed
below.

EPA is approving Indiana’s and
Ohio’s PM» s maintenance plans for the
Cincinnati-Hamilton area as revisions to
the Ohio and Indiana SIP (such
approval being one of the CAA criteria
for redesignation to attainment status).
The maintenance plans are designed to

keep the Cincinnati-Hamilton area in
attainment of the 1997 annual PMo 5
NAAQS through 2021.

EPA is approving 2005 emissions
inventories for primary PM, 5,1 NOx,
and sulfur dioxide (SO,),2 documented
in Ohio’s and Indiana’s PM, s
redesignation request submittals. These
emissions inventories satisfy the
requirement in section 172(c)(3) of the
CAA for a comprehensive, current
emission inventory.

Finally, EPA finds adequate and is
approving Ohio’s and Indiana’s 2015
and 2021 primary PM, s and NOx
MVEBs for the Cincinnati-Hamilton
area. These MVEBs will be used in
future transportation conformity
analyses for the area. Further discussion
of the basis for these actions is provided
below.

III. What is EPA’s response to
comments?

EPA received two sets of comments
submitted by Robert Ukeiley on behalf
of Sierra Club: The first set, dated
October 19, 2011, and the second set
dated November 18, 2011. A summary
of the comments and EPA’s responses
are provided below.

Comment 1a: The comment contends
that it is inappropriate for EPA to
redesignate these areas to attainment at
this time, claiming that EPA is illegally
delaying issuing a final rule to revise the
annual PM, s NAAQS, and that EPA’s
Clean Air Science Advisory Committee
(CASAC) has recommended adoption of
a lower NAAQS. The Commenter
alleges that EPA is removing the
protection of a scientifically inadequate
NAAQS, while not adopting a more
protective standard.

Response 1a: This redesignation does
not remove the protection of the 1997
annual PM, s NAAQS. This
redesignation does not concern the new
NAAQS, addresses only the 1997
annual PM, s NAAQS, and has no
impact on EPA’s actions with respect to
arevised NAAQS.

Comment 1b: The Commenter claims
that “EPA has failed to conduct an
adequate analysis under Clean Air Act
Section 110(1) on what effect
redesignation will have on the 2006
24-hour PM, s NAAQS, the 1-hour NOx
NAAQS, the 1-hour SO, NAAQS and
the 1997 and 2008 75 parts per billion
ozone NAAQS.” In subsequent
comments, the Commenter also states,

1Fine particulates directly emitted by sources
and not formed in a secondary manner through
chemical reactions or other processes in the
atmosphere.

2NOx and SO are precursors for fine particulates
through chemical reactions and other related
processes in the atmosphere.
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“EPA has not conducted an adequate
analysis of the effect redesignation will
have on other National Ambient Air
Quality Standards”.

Response 1b: Section 110(1) provides
in part: “the Administrator shall not
approve a revision of a plan if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress * * *, or any other applicable
requirement of this chapter.” As a
general matter, EPA must and does
consider section 110(1) requirements for
every SIP revision, including whether
the revision would “interfere with” any
applicable requirement. See, e.g., 70 FR
53, 57 (January 3, 2005); 70 FR 17029,
17033 (April 4, 2005); 70 FR 28429,
28431 (May 18, 2005); and 70 FR 58119,
58134 (October 5, 2005). Neither Ohio’s
nor Indiana’s redesignation request and
maintenance plan for the 1997 annual
PM, s NAAQS revises or removes any
existing emissions limit for any
NAAQS, nor does it alter any existing
control requirements. On that basis,
EPA concludes that the redesignations
will not interfere with attainment or
maintenance of any of these air quality
standards. The Commenter does not
provide any information in its comment
to indicate that approval of these
redesignations would have any impact
on the Area’s ability to comply with on
the 2006 24-hour PM, s NAAQS, the 1-
hour NO> NAAQS, the 1-hour SO,
NAAQS or the 1997 8-hour ozone
NAAQS and 2008 75 parts per billion
ozone NAAQS. In fact, the maintenance
plans provided with both states’
submissions demonstrate a decline in
the direct PM, s and PM, s precursor
emissions over the timeframe of the
initial maintenance period. As a result,
the redesignations do not relax any
existing rules or limits, nor will the
redesignation alter the status quo air
quality.? The Commenter has not
explained why the redesignation might
interfere with attainment of any
standard or with satisfaction of any
other requirement, and EPA finds no
basis under section 110(1) for EPA to
disapprove the SIP revision at issue or
to redesignate the area as requested.

Comment 1c: The Commenter
elaborates on the first comment in the
second set of comments submitted,
claiming “For example, but this is only
one example, as explained below the

3EPA notes that the Cincinnati/Northern

Kentucky Area does not have violating monitors for
the 2006 24-hour PM, s NAAQS, the 1-hour NOx
NAAQS, or the 1-hour SO, NAAQS, the 1-hour and
8-hour ozone NAAQS, and that this Area has never
been designated nonattainment for 2006 24-hour
PM> s NAAQS, the 1-hour NOx NAAQS, or the 1-
hour SO, NAAQS.

Ohio and Indiana SIPs do not currently
have Reasonable Available Control
Technology (RACT) standards in place
for PM, s Implementing these RACT
standards would have reduced NOx and
SO, which would have a co-benefit of
helping with the 2006 24-hour PM5 5
NAAQS, the 1-hour NOx NAAQS, the 1-
hour SO, NAAQS, and the 1997 and
2008 ozone NAAQS as well as visibility.
EPA needs to demonstrate that
removing this co-benefit will not
interfere with attainment, reasonable
further progress and any other
applicable requirement.”

Response 1c: This example is
fallacious, for reason given in response
6(b) below—no RACT is required
because the area is attaining the
standard.

Comment 2a: The Commenter argues
that EPA has not established that any of
the emission reductions did not come
from the NOx SIP Call, CAIR (the Clean
Air Interstate Rule), and CSAPR (the
Cross-State Air Pollution Rule, also
known as the Transport Rule).

Response 2a: EPA disagrees with the
Commenter’s assertion. EPA and the
states have shown that emission
reductions arose both from the transport
regulations listed above and from other
regulatory requirements. The
Cincinnati-Hamilton area contains
various sources of emissions (point
source, area, and mobile), and emission
reductions from the nonattainment year
of 2005 to the attainment year of 2008
are attributed to many permanent and
enforceable measures. The NOx SIP
Call, CAIR, and CSAPR are all measures
that have resulted in emission
reductions from point source Electric
Generating Units (EGUs). In addition,
emission reduction from mobile
sources, which account for 53% of NOx
emissions and 58% of direct PM, s for
the nonattainment year of 2005, are
attributed to permanent and enforceable
engine and fuel standards. Due to these
permanent and enforceable measures,
mobile sources reduced their emissions
by 9,367 tons of NOx, and 792 tons of
direct PM, 5 between the years of 2005
to 2008.

Comment 2b. The Commenter asserts
that emission reductions pursuant to
NOx SIP Call, CAIR and CSAPR
programs are not permanent and
enforceable because these programs are
cap and trade programs. The
Commenter further opines that any
source which reduced its actual
emissions pursuant to one of these
programs could at any time in the future
choose to increase their emissions by
purchasing emission credits.

Response 2b. Contrary to the
Commenter’s statement, EPA did

establish in the proposal notice that at
least part of the emission reductions
that helped the area achieve attainment
came from programs other than the NOx
SIP Call, CAIR and CSAPR. The notice
lists several permanent and enforceable
reductions in emissions resulting from
implementation of the Ohio and Indiana
SIPs, applicable Federal air pollution
control regulations, and other
reductions that are not “cap and trade”
programs. Those programs include Tier
2 vehicle standards, heavy-duty gasoline
and diesel highway vehicle standards,
nonroad spark-ignition engines and
recreational engines standards, large
nonroad diesel engine standards, open
burning bans, and fugitive emissions
standards. See 76 FR 65465.

Further, EPA disagrees with the
Commenter’s conclusion that emission
reductions associated with trading
programs such as the NOx SIP Call,
CAIR, and CSAPR are not permanent
and enforceable simply because the
underlying program is an emissions
trading program. The Commenter
appears to be arguing that these
reductions cannot be considered
permanent and enforceable within the
meaning of section 107(d)(3)(E)(iii) of
the CAA. This section 107(d)(3)(E)(iii)
requires that, in order to redesignate an
area to attainment, the Administrator
must determine that “the improvement
in air quality is due to permanent and
enforceable reductions in emissions
resulting from implementation of the
applicable SIP and applicable federal air
pollutant control regulations and other
permanent and enforceable reductions.”
EPA disagrees with the Commenter’s
conclusion that reductions from trading
programs can’t be considered permanent
and enforceable because these programs
allow individual sources to choose
between purchasing emission credits
and reducing emissions.

The final CSAPR allows sources to
trade allowances with other sources in
the same or different states while firmly
constraining any emissions shifting that
may occur by requiring a strict emission
ceiling in each state (the budget plus
variability limit). As explained in EPA’s
proposed redesignation notice for the
Ohio and Indiana portions of the
Cincinnati-Hamilton area, the emission
reduction requirements of CAIR are
enforceable through the 2011 control
period, and because CSAPR has now
been promulgated to address the
requirements previously addressed by
CAIR and gets similar or greater
reductions in the relevant areas in 2012
and beyond, EPA considers the
emission reductions that led to
attainment in the Cincinnati-Hamilton
area to be permanent and enforceable.
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The emission ceilings within each state
are a permanent requirement of the
CSAPR and are made enforceable
through the associated Federal
Implementation Plans.

EPA responded to a similar comment
in its “Approval and Promulgation of
Air Quality Implementation Plans;
Redesignation of the Evansville area to
attainment of the Fine Particulate Matter
Standard” 76 FR 59527, 59529/1,
September 27, 2011. In that notice, EPA
discusses several factors which support
EPA’s determination that the SO»
reductions in the Evansville area are
permanent and enforceable, and which
also apply to the Cincinnati area. First,
given the mandates under CSAPR, any
utility that has already spent the
hundreds of millions of dollars to install
scrubbers will find continued effective
operation of those controls to be far
more cost-effective than disregarding
this investment and either expending
similar capital installing replacement
scrubbers elsewhere or purchasing
credits at a price equivalent to that
capital already spent. In short, any
utility in a state covered by CSAPR
provisions related to PMo s that has
installed scrubbers is almost certain
under CSAPR to retain the scrubbers
and operate them effectively. Second,
any action by a utility that increases its
emissions, requiring the purchase of
allowances, necessitates a
corresponding reduction by the utility
that sells the allowances. Given the
regional nature of particulate matter,
this corresponding emission reduction
will have an air quality benefit that will
compensate at least in part for the
impact of any emission increase from
utility companies outside but near the
Cincinnati-Hamilton area. In accordance
with the opinion of the Court of Appeals
for the District of Columbia Circuit,
CSAPR includes assurance provisions to
ensure that the necessary emission
reductions occur within each covered
state.

The recent proposed rule revision
referenced by the Commenter would
amend the CSAPR assurance penalty
provisions for all states within the
program so they start in 2014 instead of
2012. 76 FR 63860, October 14, 2011. As
explained in the proposal, which was
subject to public review and comment,
this revision would promote the
development of allowance market
liquidity, thereby smoothing the
transition from the CAIR programs to
the CSAPR programs in 2012.

Further, Ohio’s and Indiana’s
maintenance plans provide for
verification of continued attainment by
performing future reviews of triennial
emissions inventories and also for

contingency measures to ensure that the
NAAQS is maintained into the future if
monitored increases in ambient PM5 s
concentrations occur. 76 FR 64825. For
this and the above reasons, EPA
disagrees that the Commenter has
identified a basis on which EPA should
disapprove this SIP revision.

Comment 3: The Commenter asserts
that “Emissions calculations for on-road
mobile sources fail to consider 15%
ethanol in gasoline.”

Response 3: Ethanol 15 (E15) is not
mandated by EPA. EPA granted a partial
waiver for vehicles model years 2001
and newer, light duty vehicles (76 FR
4662) to be able to use E15. To receive
a waiver under CAA section 211(f)(4), a
fuel or fuel additive manufacturer must
demonstrate that a new fuel or fuel
additive will not cause or contribute to
the failure of engines or vehicles to
achieve compliance with the emission
standards to which they have been
certified over their useful life. Data used
to act upon the approval of the E15
partial waiver showed that model year
2001 and newer vehicles would still
meet their certified engine standards for
emissions for both short and long term
use, and use of E15 would not
significantly increase the emission from
these engines. EPA’s partial waiver for
E15 is based on extensive studies done
by the Department of Energy, as well as
the Agency’s engineering assessment to
determine the effects of exhaust and
evaporative emissions for the fleet prior
to the partial waiver. The criteria for
granting the waiver was not that there
are no emission impacts of E15, but
rather that vehicles operating on it
would not be expected to violate their
emission standards in-use. As discussed
in the waiver decision, there are
expected to be some small emission
impacts. E15 is expected to cause a
small immediate emission increase in
NOx emissions. However, due to its
lower volatility than the E10 currently
in-use, its use is also expected to result
in lower evaporative VOC emissions.
Any other emissions impacts related to
E15 would be a result of misfueling of
E15 in model year 2000 and older
vehicles, and recreational or small
engines. EPA has approved regulations
dealing specifically with the mitigation
of misfueling and reducing the potential
increase in emissions from misfueling
(76 FR 44406).

The partial waivers that EPA has
granted to E15 do not require that E15
be made or sold. The waivers merely
allow fuel or fuel additive
manufacturers to introduce E15 into
commerce if they meet the waivers’
conditions. Other Federal, state and
local requirements must also be

addressed before E15 may be sold. The
granting of the partial waivers is only
one of several requirements for
registration and distribution of E15.

Since E15 may never be used in Ohio
and Indiana, and even if it is, due to the
small and opposite direction of
emission impacts of E15, the limited
vehicle fleet which can use it, and the
measures required to avoid mitigating
misfueling, EPA believes that any
potential emission impacts of E15 will
be less than the maintenance plan safety
margin by which Ohio and Indiana
show maintenance.

Comment 4a: The Commenter
contends that the “Ohio and Indiana
maintenance plans will not provide for
maintenance for ten years after the
redesignation,” based on the
Commenter’s belief that EPA will be
unable to finalize its approval of the
requests for redesignation by the end of
2011.

Response 4a: Since EPA has
promulgated its approvals of the
redesignation requests of Ohio and
Indiana by the end of 2011, and the
maintenance plans provide for
maintenance through the end of 2021, it
is evident that the Commenter’s concern
was misplaced, and that the
maintenance plans do provide for a ten-
year maintenance period in accordance
with CAA section 175A.

Commment 4b: The Commenter
asserts that the Ohio and Indiana
maintenance plans are deficient in part
because the contingency measures they
include provide for their
implementation within 18 months of a
monitored violation, if one occurs. The
Commenter claims that as a
consequence, the “contingency
measures do not provide for prompt
correction of violations.”

Response 4b: The Commenter
overlooks the provisions of the CAA
applicable to contingency measures.
Section 175A(d) provides that “[e]lach
plan revision submitted under this
section shall contain such contingency
provisions as the Administrator deems
necessary to assure that the state will
promptly correct any violation of the
standard which occurs after the
redesignation of the area as an
attainment area.” (emphasis added).
Thus Congress gave EPA discretion to
evaluate and determine the contingency
measures EPA “deems necessary” to
assure that the state will promptly
correct any subsequent violation. EPA
has long exercised this discretion in its
rulemakings on section 175A
contingency measures in redesignation
maintenance plans, allowing as
contingency measures commitments to
adopt and implement in lieu of fully
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adopted contingency measures, and
finding that implementation within 18
months of a violation complies with the
requirements of section 175A. See
recent redesignations, e.g. Indianapolis
PM, 5 annual standard (76 FR 59512),
Lake and Porter 8-hour ozone standard
(75 FR 12090), and Northwest Indiana
PM, 5 annual standard (76 FR 59600).
Section 175A does not establish any
deadlines for implementation of
contingency measures after
redesignation to attainment. It also
provides far more latitude than does
section 172(c)(9), which applies to a
different set of contingency measures
applicable to nonattainment areas.
Section 172(c)(9) contingency measures
must “take effect * * * without further
action by the State or [EPA].”” By
contrast, section 175A confers upon
EPA the discretion to determine what
constitutes adequate assurance, and
thus permits EPA to take into account
the need of a state to assess, adopt
implement contingency measures if and
when a violation occurs after an area’s
redesignation to attainment. Therefore,
in accordance with the discretion
accorded it by statute, EPA may allow
reasonable time for states to analyze
data and address the causes and
appropriate means of remedying a
violation. In assessing what “promptly”
means in this context, EPA also may
take into account time for adopting and
implementation of the appropriate
measure. In the case of the Cincinnati-
Hamilton area, EPA reasonably
concluded that, 18 months constitutes a
timeline consistent with prompt
correction of a potential monitored
violation. This timeframe also conforms
with EPA’s many prior rulemakings on
acceptable schedules for implementing
section 175A contingency measures.

Comment 4c: The Commenter asserts
that the contingency measures
contained in the maintenance plans are
“too vague”.

Response 4c: As discussed above in
response to comment 4(b), the CAA
does not specify the requisite nature,
scope, specificity, or number of
contingency measures to be included in

a maintenance plan under section 175A.

It is for EPA to determine whether the
state has given adequate assurance that
it can promptly correct a violation. Both
Ohio and Indiana have submitted
contingency measures that EPA deems
adequate. They have committed to
remedy a future violation, and have
included measures to address potential
violations from a range of sources and

a timeline for promptly completing
adoption and implementation. The
states have identified measures that are
sufficiently specific but which allow for

latitude in potential scope. This will
enable the states to address a range of
potential sources and differing degrees
and types of violations. EPA believes
that the contingency measures set forth
in the submittal, combined with the
states’ commitment to an expeditious
timeline and process for
implementation, provide assurance that
the states will promptly correct a future
potential violation. Given the
uncertainty as to timing, degree and
nature of any future violation, EPA
believes that the contingency measures
set forth adequately balance the need for
flexibility in the scope and type of
measure to be implemented with the
need for expeditious state action.

Comment 5: The Commenter asserts
that the Ohio and Indiana Startup,
Shutdown, Malfunction, and/or
Maintenance provisions (SSM) are
inconsistent with the Act and EPA
policy because they provide that excess
emissions are not violations. The
Commenter also claims that the
regulation is ambiguous because it lacks
procedural specifications indicating
whether it is to be interpreted as a
“qualified exemption” or an
“affirmative defense.” In the second set
of comments received, the Commenter
asserts, ‘““The Ohio and Indiana SIPs
contain impermissible provisions
governing startup, shutdown,
malfunctions and scheduled
maintenance.”

Response 5: The CAA sets forth the
general criteria for redesignation of an
area from nonattainment to attainment
in section 107(d)(3)(E). Specifically, that
section identifies five criteria, including
that “the Administrator has fully
approved the applicable
implementation plan for the area under
section 7410(k) of this title.”” 42 U.S.C.
7407(d)(3)(E)(ii). Although the
Commenter does not specifically cite to
section 107(d)(3)(E)(ii), the language
used in the comment (“‘fully approved
adequate SIP”’) appears to derive from
this section of the CAA (and the
Commenter does later cite to section
107(d)(3)(E) in the concluding
paragraph of the comment letter). As a
preliminary matter, the issue before EPA
in the current rulemaking action is a
redesignation for the Ohio and Indiana
portions of the Cincinnati-Hamilton area
to attainment for the 1997 PM, s
standard, including the maintenance
plan. The SIP provisions identified in
the Commenter’s letter are not currently
being proposed for revision as part of
the redesignation submittals. Thus,
EPA’s review here is limited to whether
the already approved provisions affect
any of the requirements for
redesignation in a manner that would

preclude EPA from approving the
redesignation requests. Because the
rules cited by the Commenter are not
pending before EPA and/or are not the
subject of this rulemaking action, EPA
did not undertake a full SIP review of
the individual provisions. It has long
been established that EPA may rely on
prior SIP approvals in approving a
redesignation request plus any
additional measures it may approve in
conjunction with a redesignation action.
See e.g., page 3 of the September 4,
1992, John Calcagni Memorandum; Wall
v. EPA, 265 F.3d 426 (6th Cir. 2001); 68
FR 25413, 25426 (May 12, 2003).

Additionally, the comment inserted
the word ““‘adequate” into the phrase
“fully approved SIP” (which is the
language of Section 107(d)(3)(E)(ii)),
such that the Commenter stated that
Ohio and Indiana must have a “fully
approved adequate SIP.” Clearly the
word “adequate” is not included in
Section 107(d)(3)(E)(ii), and its
inclusion substantially alters the plain
text of the CAA. Furthermore, while the
Commenter opines that the cited-to
provisions of the Ohio and Indiana rules
result in a “regulatory structure that is
inconsistent with the fundamental
requirement that all excess emissions be
considered violations,” Commenter
does not link this concern with
deficiencies in Ohio’s and Indiana’s
redesignation submittals for the Ohio
and Indiana portions of the Cincinnati-
Hamilton area. There is no information
in the comment indicating that Ohio or
Indiana has excused violations and that
such actions result in Ohio or Indiana
failing to meet a requirement for
redesignation. Furthermore, there is no
information in the comment indicating
that even if Ohio or Indiana were to
excuse such violations that such
violations would not be actionable by
EPA or citizens. For Indiana’s SIP, 326
IAC 1-6—4 was formerly codified as 325
IAC 1.1-5. When EPA approved that
rule in 1984, it noted Indiana’s
clarification that any malfunction
causing excess emissions would be
treated as a SIP violation; and that the
rule’s criteria would be used in
determining an appropriate enforcement
response. (February 14, 1984, 49 FR
5618). This constitutes an ‘“‘enforcement
discretion” approach, acceptable under
EPA’s applicable policies. EPA also
noted that it had independent authority
under Section 113 of the CAA to
determine whether enforcement
discretion was an appropriate response
in a particular case.

On June 30, 2011, Sierra Club filed a
“Petition to Find Inadequate and
Correct Several State Implementation
Plans under Section 110 of the Clean
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Air Act Due to Startup, Shutdown,
Malfunction, and/or Maintenance
Provisions”. EPA has agreed to respond
to this petition by August 31, 2012 as
part of settlement of a lawsuit. See
Sierra Club et al. v. Jackson, No. 3:10—
cv—04060—-CRB (N.D. Cal). At this time,
with regards to the redesignation of the
Ohio and Indiana portion of the
Cincinnati-Hamilton area, EPA does not
agree that the Commenter has raised a
basis on which EPA could disapprove
the redesignation. Ohio and Indiana
have fully approved SIPs consistent
with applicable requirements.

Comment 6a: The Commenter asserts
that the Ohio SIP does not meet the
requirement of section 107(d)(3)(E)(ii)
because EPA has disapproved Ohio’s
“good neighbor provision” Section
110(a)(2)D)(1) (D).

Response 6a: The requirements
applicable for purposes of redesignation
are those which at a minimum are
linked to the attainment status of the
area being redesignated. As noted in the
proposal (76 FR 64825), all areas,
regardless of their designation as
attainment or nonattainment, are subject
to section 110(a)(2)(D). The applicability
of this provision is not connected with
nonattainment plan submissions or with
the attainment status of an area. A
nonattainment area remains subject to
the requirements of section 110(a)(2)(D)
after it has been redesignated to
attainment. Therefore EPA has long
interpreted the 110(a)(2)(D)
requirements as not applicable
requirement for purposes of
redesignation. EPA has leeway to
determine what constitutes an
“applicable” requirement under section
107(d)(3)(E), and EPA’s interpretation is
entitled to deference. Sierra Club v.
EPA, 375 F.3d 537 (7th Cir. 2004).

EPA has consistently interpreted only
those section 110 requirements that are
linked with a particular area’s
designation as the requirements to be
considered in evaluating a redesignation
request. See, e.g., EPA’s positions on the
applicability of conformity, oxygenated
fuels requirements for purposes of
redesignations. See Reading,
Pennsylvania, proposed and final
rulemakings (61 FR 53174-53176,
October 10, 1996, and 62 FR 24826, May
7, 1997); Cleveland-Akron-Lorain, Ohio,
final rulemaking (61 FR 20458, May 7,
1996); and Tampa, Florida, final
rulemaking (60 FR 62748, December 7,
1995). See also the discussion on this
issue in the Cincinnati, Ohio 1-hour
ozone redesignation (65 FR 37890, June
19, 2000), and in the Pittsburgh,
Pennsylvania 1-hour ozone
redesignation (66 FR 50399, October 19,
2001).

Comment 6b: The Commenter
contends that the Ohio and Indiana SIPs
do not have approved RACT rules.

Response 6b: EPA interprets RACT for
PM: s as linked to attainment needs of
the area. If an area is attaining the PM> 5
standard, it clearly does not need
further measures to reach attainment.
Therefore, under EPA’s interpretation of
the RACT requirement, as it applies to
PM, s, Ohio and Indiana have satisfied
the RACT requirement without need for
further measures. On May 22, 2008, EPA
issued a memorandum that clarified its
position with respect to the relationship
between PM,; 5 attainment and RACT
requirements.

“Memorandum from William T.
Harnett, Director, Air Quality Policy
Division to Regional Air Division
Directors, PM, s Clean Data Policy
Clarification.” This memorandum
explained that 40 CFR 51.1004(c)
provides that a determination that an
area that has attained the PM; 5 standard
suspends the requirements to submit
RACT and RACM requirements.

Section 51.1010 provides in part: ‘For
each PM, s nonattainment area, the state
shall submit with the attainment
demonstration a SIP revision
demonstrating that it has adopted all
reasonably available control measures
(including RACT for stationary sources)
necessary to demonstrate attainment as
expeditiously as practicable and to meet
any RFP requirements.’

Thus the regulatory text defines RACT
as included in RACM, and provides that
it is required only insofar as it is
necessary to advance attainment. See
also section 51.1010(b). The Commenter
claims that Wall v. EPA, 265 F.3d 426,
442 (6th Cir. 2001), establishes that fully
adopted RACT is nonetheless required.
The Wall case, however, is not
applicable to RACT requirements for the
PM. s standard. The Wall decision
addressed entirely different statutory
provisions for ozone RACT under CAA
Part D subpart 2, which do not apply or
pertain to the subpart 1 RACT
requirements for PM s.

Comment 6c: The Commenter asserts
that the Ohio and Indiana SIPs lack
PM, s nonattainment New Source
Review (NSR) programs. The
Commenter also contends that the
prevention of significant deterioration
(PSD) program is part of the SIP that an
area being redesignated needs to have to
ensure that the area will stay in
attainment. The Commenter takes the
position that EPA cannot approve the
redesignation requests because Ohio
and Indiana do not have adequate PM, s
PSD programs. The Commenter bases its
conclusion that Ohio and Indiana’s PSD
programs are inadequate for PM» s on

the contention that the programs do not
contain significant emission rates for
PM, s and its precursors, and that the
programs do not include PM; s
increments.

Response 6¢: Both Ohio and Indiana
have approved nonattainment NSR
programs in their SIPs. EPA approved
Ohio’s current NSR program on January
10, 2003 (68 FR 1366). EPA approved
Indiana’s current NSR program on
October 7, 1994 (59 FR 51108).
Nonetheless, since PSD requirements
will apply after redesignation, the area
need not have a fully-approved NSR
program for purposes of redesignation,
provided that the area demonstrates
maintenance of the NAAQS without
part D NSR. A detailed rationale for this
view is described in a memorandum
from Mary Nichols, Assistant
Administrator for Air and Radiation,
dated October 14, 1994, entitled, ‘‘Part
D New Source Review Requirements for
Areas Requesting Redesignation to
Attainment.” The memo states, “[EPA]
* * *is establishing a new policy
under which nonattainment areas may
be redesignated to attainment
notwithstanding the lack of a fully-
approved part D NSR program, provided
the program is not relied upon for
maintenance.” In this case, neither Ohio
nor Indiana has relied upon NSR to
maintain the standard.

Ohio and Indiana also each have an
EPA approved PSD program that
includes PM, s as a NSR pollutant.
While the Commenter is correct in
stating that both Ohio and Indiana’s
approved PSD SIPs do not include
specific significant emissions rates for
PM, 5 or its precursors, the Ohio and
Indiana SIPs do include a provision that
sets “any emission rate” as the
significant emission rate for any
regulated NSR pollutant that does not
have a specific significant emission rate
listed in the state rule. Under Indiana’s
rule, a regulated NSR pollutant includes
a pollutant, for which a NAAQS has
been promulgated, and constituents or
precursors for the pollutants identified
as a NAAQS by EPA.

Therefore, any increase in direct PM, s
emissions or emissions of its precursors
(SO, and NOx) will trigger the
requirements to obtain a PSD permit; to
perform an air quality analysis that
demonstrates that the proposed source
or modification will not cause or
contribute to a violation of the PM, ;5
NAAQS; and to apply best available
control technology (BACT) for direct
PM, 5 and/or the pertinent precursor.

In addition, the fact that Ohio’s and
Indiana’s approved PSD SIPs lack PM; 5
increments does not prevent the
program from addressing and helping to
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assure maintenance of the PM, 5
standard in accordance with CAA
section 175A. A PSD increment is the
maximum increase in concentration that
is allowed to occur above a baseline
concentration for a pollutant. Even in
the absence of an approved PSD
increment, the approved PSD program
prohibits air quality from deteriorating
beyond the concentration allowed by
the applicable NAAQS. Thus Ohio’s and
Indiana’s approved PSD programs are
adequate for purposes of assuring
maintenance of the 1997 annual PM; 5
standard as required by section 175A.

EPA notes that Indiana has adopted
emergency rules containing significant
emissions rates of 10 tons per year for
direct PM, s and 40 tons per year for
sulfur dioxide and nitrogen oxide (as
PM, 5 precursors). The emergency rules
also contain maximum allowable PM, 5
increments of 4 micrograms per cubic
meter (ug/m3) for the annual standard
and 9 pg/m3 for the 24-hour standard.4
The state is currently implementing the
emergency rules at the state level and is
in the process of adopting permanent
rules for submission to EPA.

Irrespective of the state’s emergency
rules, EPA concludes that the features of
Indiana’s currently approved PSD
program cited by the Commenter do not
detract from the program’s adequacy for
purposes of maintenance of the standard
and redesignation of the area. As it
stands, the currently approved PSD
program is sufficient for the purposes of
maintaining the 1997 annual PM; 5
NAAQS in the Cincinnati-Hamilton
area.

IV. Why is EPA taking these actions?

EPA has determined that the
Cincinnati-Hamilton area has attained
the 1997 annual PM, s NAAQS. EPA has
also determined that all other criteria
have been met for the redesignation of
the Ohio and Indiana portions of the
Cincinnati-Hamilton area from
nonattainment to attainment of the 1997
annual PM, s NAAQS. See CAA section
107(d)(3)(E). The detailed rationale for
EPA’s findings and actions is set forth
in the proposed rulemaking of October
19, 2011 (76 FR 64825) and in this final
rulemaking.

V. Final Action

EPA has previously made the
determination that the Cincinnati-
Hamilton area has attained the 1997
annual PM, s standard (76 FR 60373).
EPA is determining that the area
continues to attain the standard and that

4EPA’s redesignation action here addresses only
the 1997 annual PM, 5 standard, and does not
address the 24-hour PM, s standard.

the Ohio and Indiana portions of the
area meet the requirements for
redesignation to attainment of that
standard under section 107(d)(3)(E) of
the CAA. Thus, EPA is approving the
requests from Ohio and Indiana to
change the legal designation of their
portions of the Cincinnati-Hamilton area
from nonattainment to attainment for
the 1997 annual PM, s NAAQS. EPA is
approving Ohio’s and Indiana’s 1997
annual PM, s maintenance plans for the
Cincinnati-Hamilton area as revisions to
the respective SIPs because the plans
meet the requirements of section 175A
of the CAA. EPA is approving the 2005
emissions inventories for primary PM, s,
NOx, and SO», documented in Indiana’s
and Ohio’s December 9, 2010, and
January 25, 2011, submittals as
satisfying the requirement in section
172(c)(3) of the CAA for a
comprehensive, current emission
inventory. Finally, EPA finds adequate
and is approving 2015 and 2021 primary
PM, 5 and NOx MVEBs submitted from
each state for the Ohio and Indiana
portions of the Cincinnati-Hamilton
area. These MVEBs will be used in
future transportation conformity
analyses for the area after the effective
date for the adequacy finding and
approval.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for this
action to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the Area
from certain CAA requirements that
would otherwise apply to it. The
immediate effective date for this action
is authorized under both 5 U.S.C.
553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule—grants or
recognizes an exemption or relieves a
restriction, and section 553(d)(3), which
allows an effective date less than 30
days after publication—as otherwise
provided by the agency for good cause
found and published with the rule. The
purpose of the 30-day waiting period
prescribed in section 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Today’s rule,
however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule relieves the Ohio
and Indiana of various requirements for
the Ohio and Indiana portions of the
Cincinnati-Hamilton area. For these
reasons, EPA finds good cause under 5

U.S.C. 553(d)(3) for this action to
become effective on the date of
publication of this action.

VII. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For these
reasons, these actions:

¢ Are not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Are not significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
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application of those requirements would
be inconsistent with the CAA; and,

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the Commonwealth, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 21, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

enforce its requirements. (See section

307(b)(2)).
List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks.

Dated: December 14, 2011.
Susan Hedman,
Regional Administrator, Region 5.

40 CFR parts 52 and 81 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

m 2. Section 52.776 is amended by
adding paragraphs (v)(3) and (w)(3) to
read as follows:

§52.776 Control strategy: Particulate
matter.
* * * * *

(V) EE

(3) The Indiana portion of the
Cincinnati-Hamilton nonattainment area
(Lawrenceburg Township in Dearborn
County), as submitted on December 9,
2010. The maintenance plan establishes
2015 motor vehicle emissions budgets
for the Ohio and Indiana portions of the
Cincinnati-Hamilton area of 1,678.60
tpy for primary PM, s and 35,723.83 tpy
for NOx and 2021 motor vehicle
emissions budgets of 1,241.19 tpy for
primary PM, s and 21,747.71 tpy for
NOx.

(W) * x %

(3) Indiana’s 2005 NOXx, directly
emitted PM5 s, and SO, emissions

172(c)(3) of the Clean Air Act for the
Cincinnati-Hamilton area.

Subpart KK—Ohio

m 3. Section 52.1880 is amended by
adding paragraphs (p) and (q) to read as
follows:

§52.1880 Control strategy: Particulate
matter.

* * * * *

(p) Approval—The 1997 annual PM; 5
maintenance plans for the following
areas have been approved:

(1) The Ohio portion of the
Cincinnati-Hamilton nonattainment area
(Butler, Clermont, Hamilton, and
Warren Counties), as submitted on
January 25, 2011. The maintenance plan
establishes 2015 motor vehicle
emissions budgets for the Ohio and
Indiana portions of the Cincinnati-
Hamilton area of 1,678.60 tpy for
primary PM, s and 35,723.83 tpy for
NOx and 2021 motor vehicle emissions
budgets of 1,241.19 tpy for primary
PM, s and 21,747.71 tpy for NOx.

(2) [Reserved]

(q) Approval—The 1997 annual PM: 5
comprehensive emissions inventories
for the following areas have been
approved:

(1) Ohio’s 2005 NOx, directly emitted
PM, 5, and SO, emissions inventory
satisfies the emission inventory
requirements of section 172(c)(3) for the
Cincinnati-Hamilton area.

(2) [Reserved]

PART 81—[AMENDED]

m 4. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 5. Section 81.315 is amended by
revising the entry for Cincinnati-
Hamilton in the table entitled “Indiana
PM, s (Annual NAAQS)” to read as
follows:

such rule or action. This action may not inventory satisfies the emission §81.315 Indiana.
be challenged later in proceedings to inventory requirements of section * * * * *

INDIANA PM> 5

[Annual NAAQS]

Designationa
Designated area
Date Type

Cincinnati-Hamilton, IN: Dearborn County (part) Lawrenceburg TOWNSHID ......ccceeoveiiriiininicrineeeeeee e 12/23/2011  Attainment.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is 90 days after January 5, 2005, unless otherwise noted.
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* * * * * Hamilton, OH in the table entitled §81.336 Ohio.
m 6. Section 81.336 is amended by “Ohio PMzs (Annual NAAQS)” toread = * * * *
revising the entry for Cincinnati- as follows:
OHIO PM5 5
[Annual NAAQS]
Designationa
Designated area
Date 1 Type
Cincinnati-Hamilton, Ohio: 12/23/2011 Attainment.
BULIET COUNLY .ttt h ettt e ehe e bt e b e e e bt e s ae e et e e e as e e b e e e ae e e bt e et e e abeesabeenaeenaneenanas
Clermont County ....
Hamilton County ....
LT =T T 0o TU o PRSPPI

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is 90 days after January 5, 2005, unless otherwise noted.

* * * * *
[FR Doc. 2011-32818 Filed 12-22-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2008-0080; FRL-9610-2]
RIN 2060-AR16

National Emission Standards for
Hazardous Air Pollutants: Area Source

Standards for Prepared Feeds
Manufacturing; Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is taking direct final
action to revise certain provisions of the
area source national emission standards
for hazardous air pollutants (NESHAP)
for prepared feeds manufacturing
published on January 5, 2010 (final
rule). These revisions will clarify the
regulatory requirements for this source
category and ensure that those
requirements are consistent with the
record. The revisions address the
generally available control technology
(GACT) requirements for pelleting
processes at large, existing prepared
feeds manufacturing facilities,
specifically removal of the cyclone 95-
percent design efficiency requirement,
as well as associated requirements for
compliance demonstration, monitoring,
reporting, and recordkeeping;
clarification of the requirement that
doors be kept closed in areas where
materials containing chromium and
manganese are stored, used, or handled;
and clarification of the requirement to

install a device at the point of bulk
loadout to minimize emissions. These
amendments are not expected to result
in increased emissions or in the
imposition of costs beyond those
described in the January 5, 2010, final
rule.

DATES: This direct final rule is effective
on February 21, 2012 without further
notice, unless the EPA receives adverse
comment by January 23, 2012. If we
receive adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that this rule, or relevant provisions of
this rule, will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0080, by one of the
following methods:

o Federal eRulemaking Portal:
www.regulations.gov: Follow the
instructions for submitting comments.

e Agency Web site: www.epa.gov/oar/
docket.html. Follow the instructions for
submitting comments on the EPA Air
and Radiation Docket Web site.

e Email: a-and-r-Docket@epa.gov.
Include Docket ID No. EPA-HQ-OAR-
2008-0080 in the subject line of the
message.

e Fax: Send comments to (202) 566—
9744, Attention Docket ID No. EPA—
HQ-OAR-2008-0080.

e Mail: Area Source NESHAP for
Prepared Feeds Manufacturing Docket,
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Mailcode: 2822T, 1200
Pennsylvania Avenue NW., Washington,
DC 20460. Please include a total of two
copies.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West, Room
3334, 1301 Constitution Avenue NW.,
Washington, DC 20460. Such deliveries

are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2008—
0080. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional
instructions on submitting comments,
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see Section III of the SUPPLEMENTARY
INFORMATION section of this document.
Docket: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2008-0080. All
documents in the docket are listed in
the Federal Docket Management System
index at www.regulations.gov. Although
listed in the index, some information is
not publicly available (e.g., CBI or other
information whose disclosure is
restricted by statute). Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the EPA Docket Center, Public Reading
Room, EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.
FOR FURTHER INFORMATION CONTACT: Jan
King, Outreach and Information
Division, Office of Air Quality Planning
and Standards (C404—05),
Environmental Protection Agency,
Research Triangle Park, NC 27711.
Telephone number: (919) 541-5665; fax
number: (919) 541-0242; email address:
king.jan@epa.gov.
SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:
I. Why is the EPA using a direct final rule?
II. Does this action apply to me?

II. What should I consider as I prepare my
comments for the EPA?
A. Submitting CBI
B. Tips for Preparing Your Comments
IV. Where can I get a copy of this document?
V. What amendments are being made to this
rule?
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Goordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act

—

—

I. Why is the EPA using a direct final
rule?

The EPA is publishing these
amendments without a prior proposed
rule because we view this as a
noncontroversial action and anticipate
no adverse comment. However, in the
“Proposed Rules” section of today’s
Federal Register, we are publishing a
separate document that will serve as the
proposed rule to revise certain

provisions of the final area source rule
for prepared feeds manufacturing
published on January 5, 2010, (75 FR
522) if adverse comments are received
on this direct final rule. If we receive
adverse comment on a distinct
provision of this direct final rule, we
will publish a timely withdrawal in the
Federal Register indicating which
provisions we are withdrawing. The
provisions that are not withdrawn will
become effective on the date set out
above, notwithstanding adverse
comment on any other provision. Any
parties interested in commenting must
do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

As explained below, this action
revises the generally available control
technology (GACT) standard for
pelleting operations at large, existing
prepared feeds manufacturing facilities,
specifically removal of the cyclone 95
percent design efficiency requirement,
as well as associated requirements for
compliance demonstration, monitoring,
reporting, and recordkeeping;
clarification of the requirement that
doors be kept closed in areas where
materials containing chromium and
manganese are stored, used, or handled;
and clarification of the requirement to
install a device at the point of bulk
loadout to minimize emissions.

II. Does this action apply to me?

Regulated Entities. The regulated
categories and entities potentially
affected by the rule include:

Category

NAICS code!

Examples of regulated entities

Other Animal Foods Manufacturing .........c.........

311119

Animal feeds, prepared (except dog and cat), manufacturing.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility is regulated by this
action, you should examine the
applicability criteria in 40 CFR
63.11619, subpart DDDDDDD (NESHAP
for Area Sources: Prepared Feeds
Manufacturing). If you have any
questions regarding the applicability of
this action to a particular entity, consult
either the state delegated authority or
the EPA regional representative, as
listed in 40 CFR 63.13 of subparts A
(General Provisions).

1 North American Industry Classification System.

ITII. What should I consider as I prepare
my comments for the EPA?

A. Submitting CBI. Do not submit this
information to the EPA through http://
www.regulations.gov or email. Clearly
mark all of the information that you
claim to be CBI. For CBI information in
a disk or CD-ROM that you mail to the
EPA, mark the outside of the disk or
CD-ROM as CBI and then identify
electronically within the disk or CD-
ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in

accordance with procedures set forth in
40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying
information (e.g., subject heading,
Federal Register date and page number).

e Follow directions. The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.
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e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

IV. Where can I get a copy of this
document?

Electronic Access. In addition to being
available in the docket, an electronic
copy of this direct final action will also
be available on the Worldwide Web
(WWW) through the Technology
Transfer Network (TTN). Because this is
an amendment of regulatory language
through rulemaking, a redline version of
the regulatory language has been created
and has been placed in the docket
(http://www.regulations.gov, see Docket
No. EPA-HQ-OAR-2008-0080) to aid
the public’s ability to comment on the
regulatory text. Following signature, a
copy of this final action will be posted
on the TTN’s policy and guidance page
for newly proposed or promulgated
rules at the following address: http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

V. What amendments are being made to
this rule?

On January 5, 2010 (75 FR 522), the
EPA promulgated the NESHAP for area
source prepared feeds manufacturing
facilities as subpart DDDDDDD in 40
CFR part 63. Existing affected sources
(i.e., construction or reconstruction of
the facility began on or before July 27,
2009) must comply with the rule by
January 5, 2012, while new affected
sources (i.e., construction or
reconstruction of the facility began after
July 27, 2009) were required to comply
by January 5, 2010, or upon startup,
whichever is later.

Today’s action consists of three
revisions and clarifications. The rule
requires that pelleting operations at
large, prepared feeds manufacturing
facilities (i.e., those facilities with an
average daily feed production level
exceeding 50 tons per day) use cyclones.
In the final rule, these cyclones were
required to have a 95-percent design
efficiency. This action revises this
requirement for existing sources only.2

2We are not changing any requirements for new
large, prepared feeds manufacturing facilities. We

Such sources must use cyclones, and
those cyclones must be operated in
accordance with good air pollution
control practices and manufacturer’s
specifications and operating
instructions, if available, or standard
operating procedures must be developed
by the facility owner or operator to
ensure proper operation and
maintenance of the cyclone.

In the preamble to the final rule, we
recognized that the cyclones employed
on pelleting operations at existing, large
prepared feeds manufacturing facilities
were generally available and provided
effective Hazardous Air Pollutant (HAP)
emissions control (75 FR 533). We
added the 95-percent design efficiency
requirement in the final rule because we
thought, based on limited data from
sources that did not have cyclones, that
a large percentage of existing cyclones at
large facilities already met that design
efficiency (75 FR 544). In assessing the
costs of the design efficiency
requirement, as part of our GACT
analysis, we estimated that few existing
sources (approximately 2 percent) did
not have cyclones and would need to
install them to meet the requirement
(Economic Impact Analysis for the
Prepared Feeds Manufacturing Area
Source NESHAP, June 17, 2009, Docket
No. EPA-HQ-OAR-2008-0080—-0036).
We also explained in the final rule that
it was not our intent to force prepared
feed manufacturers to replace older,
well-designed, and properly operating
cyclones with new high-efficiency
cyclones (75 FR 533). Indeed, we
recognized that requiring the
replacement of older, well designed,
properly operating cyclones was not
cost effective, because the incremental
emission reductions would be very low
and the costs would be high (75 FR
533).

The EPA included in the final rule
three different mechanisms by which a
source could demonstrate compliance
with the design efficiency requirement.
40 CFR 63.11621(e)(1)—(3). A source
could show compliance by having either
cyclone manufacturer certification/
specifications, a certification by a
professional engineer or responsible
official, or a Method 5 performance test
that indicates whether PM is being
released from the system (Appendix A
to part 60) (which determines the
particulate matter mass rate at the inlet
and outlet of the cyclone). The EPA has
recently learned that most existing
sources would need to install new

have amended the regulatory text to clarify that the
design efficiency requirement and associated
compliance mechanisms, monitoring, reporting,
and recordkeeping requirements apply only to new
sources.

cyclones to provide the required
documentation for demonstrating
compliance with the final rule. (Material
presented by prepared feeds industry
representatives at the January 25, 2011,
meeting with EPA staff, and Request for
Administrative Stay and
Reconsideration—June 10 2011, both of
which are included in Docket No. EPA—
HQ-0OAR-2008-0080). That was not the
intent of the final rule, and this result
cannot be reconciled with the GACT
analysis underlying the final rule.

As noted above, we premised the
design efficiency requirement in the
final rule for existing sources on the
assumption that all but a few cyclones
were meeting that requirement and that
only a few sources would need to install
new cyclones. Our cost analysis in the
final rule tracked this assumption. We
now recognize that this assumption was
incorrect, and that our regulations, as
written, would require many existing
facilities to replace existing cyclones,
which is contrary to our GACT analysis.
As explained in the final rule, the
replacement of older, well designed,
properly operating cyclones is not cost
effective (75 FR at 533). We are therefore
revising the requirement of the final rule
for pelleting operations at existing large
prepared feeds manufacturing facilities
(i.e., those facilities with an average
daily feed production level exceeding
50 tons per day) to require the use of
cyclones. We are also requiring that the
cyclones be operated in accordance with
good air pollution control practices and
manufacturer’s specifications and
operating instructions, if available, or
standard operating procedures must be
developed by the facility owner or
operator to ensure proper operation and
maintenance of the cyclone. These
revisions are wholly consistent with the
record supporting the final rule,
including the cost analysis and our
determination that cyclones are
generally available for existing sources
and effectively control HAP emissions.

Further, the EPA is revising the
requirements for demonstration of
compliance, monitoring, and the
notification, reporting and
recordkeeping requirements for existing
sources only, consistent with the
removal of the design efficiency
requirement for those sources. This rule
would amend the notification of
compliance status requirements such
that the cyclone manufacturer’s
operating specifications or standard
operating procedures developed by the
prepared feeds manufacturer be
required as part of the record instead of
one of the cyclone parameters as
specified in the final rule (i.e., inlet flow
rate, inlet velocity, pressure drop, or fan
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amperage range). The revised annual
compliance certification would include
all instances when the cyclone does not
operate according to manufacturer
specifications or the standard operating
procedures. This would replace the
requirement for existing sources to
include in the annual compliance
certification the cyclone parameters
listed in the final rule. We are also
revising the recordkeeping requirements
for existing sources to require the owner
or operator to record the results of
weekly visual inspections. This would
replace the requirement in the January
5, 2010, final rule for existing sources to
record the daily inlet flow rate, inlet
velocity, pressure drop, or fan
amperage.

This action also clarifies that the
requirement to keep doors closed in
areas where materials containing
manganese and chromium are stored,
used, or handled does not apply to areas
where finished prepared feeds product
is stored in closed containers, since
there are no HAP emissions in these
areas. See 40 CFR 63.11621(a)(iii).

Finally, there has been some
confusion regarding the type of device
needed to comply with the bulk loadout
provision at 40 CFR 63.11621(d). These
amendments clarify that any type of
device may be used to minimize the
distance between the place where bulk
loadout occurs and the vehicle being
loaded. The distance may also be
minimized by the design of the loadout
process itself (e.g., the loadout arm
positioned directly above the vehicle

being loaded).

These revisions and clarifications will
become effective on February 21, 2012
without further notice, unless EPA
receives adverse comment by January
23, 2012. If we receive adverse comment
on a distinct provision of this direct
final rule, we will publish a timely
withdrawal in the Federal Register
indicating which provisions we are
withdrawing. The provisions that are
not withdrawn will become effective on
the date set out above, notwithstanding
adverse comment on any other
provision.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a ““significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive

Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden above
that required in the original rule. The
revisions do not require additional
information collection requirements and
may result in an overall reduction of the
information collection burden.
Therefore, the information collection
requests are not being amended. The
Office of Management and Budget
(OMB) previously approved the
information collection request (ICR)
contained in the existing regulations
(subpart DDDDDDD, 40 CFR part 63)
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2060—-0635 (ICR 2354.02). The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule would not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations found at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this action on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This final rule will not impose any
requirements on small entities. This
action does not impose any additional
costs over those in the final rule
published on January 5, 2010 (75 FR
522). In fact, the clarifications contained
in this action are expected to reduce
costs for some small businesses that
would otherwise have installed control
equipment, but that would not be

required to do so as a result of these
amendments.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandate under the provisions of title II
of the Unfunded Mandates Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
state, local, or tribal governments, or the
private sector. This action imposes no
enforceable duty on state, local, or tribal
governments, or the private sector.
Therefore, this action is not subject to
the requirements of sections 202 and
205 of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action imposes no obligations upon
them.

E. Executive Order 13132: Federalism

This direct final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This direct final
rule does not impose any requirements
on state and local governments. Thus,
Executive Order 13132 does not apply
to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This direct final rule imposes no
requirements on tribal governments.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying to
those regulatory actions that concern
health or safety risks, such that the
analysis required under Section 5-501
of the Order has the potential to
influence the regulation. This action is
not subject to EO 13045 because it is
based solely on technology
performance.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
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2001) because it is not a significant
regulatory action under Executive Order
12886.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 ("NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities,
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs the EPA to
provide Congress, through OMB,
explanations when the agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, the EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

The EPA has determined that this
direct final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. This direct final rule
makes revisions and clarifications to the
rule and should not result in increased
emissions beyond those described in the
final rule.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing these
revisions and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects for 40 CFR Part 63

Environmental protection, Particulate
matter, Air pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: December 15, 2011.
Lisa P. Jackson,
Administrator.

For the reasons stated in the
preamble, the Environmental Protection
Agency is amending 40 CFR, part 63, as
follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart DDDDDDD—[Amended)]

m 2. Amend §63.11621 as follows:

m a. By revising the introductory text.
m b. By revising paragraph (a)(1)(iii).
m c. By revising paragraph (d).

m d. By revising paragraph (e)
introductory text.

m e. By adding paragraph (f).

§63.11621 What are the standards for new
and existing prepared feeds manufacturing
facilities?

You must comply with the
management practices and standards in
paragraphs (a) through (d) of this section
at all times. For pelleting operations at
prepared feeds manufacturing facilities
with an average daily feed production
level exceeding 50 tons per day, you
must also comply with the requirements
in paragraph (e) of this section at all
times if you are a new source, and if you
are an existing source, you must also
comply with the requirements in
paragraph (f) of this section at all times.

(a] * *x *

(1) * % %

(iii) You must keep exterior doors in
the immediate affected areas shut except
during normal ingress and egress, as

practicable. This paragraph (a)(1)(iii)
does not apply to areas where finished
product is stored in closed containers,
and no other materials containing
chromium or manganese are present.

* * * * *

(d) For the bulk loading process
where materials containing chromium
or manganese are loaded into trucks or
railcars, you must lessen fugitive
emissions by reducing the distance
between the loadout spout and the
vehicle being loaded by either
paragraph (d)(1) or (d)(2) of this section.

(1) Use a device of any kind at the
bulk loadout spout that minimizes the
distance to the vehicle being loaded.

(2) Use any other means to minimize
the distance between the loadout spout
and the vehicle being loaded.

(e) For the pelleting operations at new
prepared feeds manufacturing facilities
with an average daily feed production
level exceeding 50 tons per day, you
must capture emissions and route them
to a cyclone designed to reduce
emissions of particulate matter by 95
percent or greater. You must also
comply with the provisions in
paragraphs (e)(1) through (3) of this
section.

* * * * *

(f) For the pelleting operations at
existing prepared feeds manufacturing
facilities with an average daily feed
production level exceeding 50 tons per
day, you must capture emissions and
route them to a cyclone. The cyclone
must be maintained in accordance with
good air pollution control practices and
manufacturer’s specifications and
operating instructions, if available. If
manufacturer’s specifications and
operating instructions are not available,
you must develop and follow standard
operating procedures that ensure proper
operation and maintenance of the
cyclone.

m 3. Amend § 63.11622 by revising
paragraph (b) to read as follows:

§63.11622 What are the monitoring
requirements for new and existing sources?
* * * * *

(b) If you own or operate an affected
source required by §63.11621(e) or (f) to
install and operate a cyclone to control
emissions from pelleting operations,
you must comply with the inspection
and monitoring requirements in
paragraphs (b)(1) and either (b)(2) or
(b)(3) of this section, as applicable.

(1) You must perform quarterly
inspections of the cyclone for corrosion,
erosion, or any other damage that could
result in air in-leakage, and record the
results in accordance with
§63.11624(c).
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(2) If you own or operate a new
source, you must monitor inlet flow
rate, inlet velocity, pressure drop, or fan
amperage at least once per day when the
pelleting process is in operation. You
must also record the inlet flow rate,
inlet velocity, pressure drop, or fan
amperage in accordance with
§63.11624(c)(4).

(3) If you own or operate an existing
source, you must perform a weekly
visual inspection of the operating
cyclone to ensure it is operating
consistent with good air pollution
control practices.

m 4. Amend §63.11624 as follows:

W a. By revising paragraphs (a)(2)(iii)
and (a)(2)(@iv).

m b. By adding paragraph (a)(2)(v).

m c. By revising paragraphs (b)(4), (b)(5)
and (b)(6).

m d. By adding paragraph (b)(7).

m e. By revising paragraphs (c)
introductory text, (c)(4) introductory
text, (c)(5), (c)(6), (c)(7), and (c)(8).

m f. By adding paragraph (c)(9).

§63.11624 What are the notification,
reporting, and recordkeeping
requirements?

(a) * *x %

(2) * % %

(iii) If you own or operate a new
source required by §63.11621(e) to
install and operate a cyclone to control
emissions from pelleting operations, the
inlet flow rate, inlet velocity, pressure
drop, or fan amperage range than
constitutes proper operation of the
cyclone determined in accordance with
§63.11621(e)(2).

(iv) If you own or operate an existing
source required by § 63.11621(f) to
install and operate a cyclone to control
emissions from pelleting operations,
documentation of what constitutes
proper operation of the cyclone
determined in accordance with
§63.11621(f).

(v) If you own or operate an affected
source that is not subject to a
requirement in §63.11621(e) or (f) to
install and operate a cyclone to control
emissions from pelleting operations
because your initial average daily feed
production level was 50 tpd or less,
documentation of your initial daily
pelleting production level
determination.

(b) * * *

(4) If you own or operate a new source
that is subject to § 63.11621(e), you must
identify all instances when the daily
inlet flow rate, inlet velocity, pressure
drop, or fan amperage is outside the
range that constitutes proper operation
of the cyclone submitted as part of your
Notification of Compliance Status. In

these instances, include the time
periods when this occurred and the
corrective actions taken.

(5) If you own or operate an existing
source that is subject to § 63.11621(f),
you must identify all instances when
the cyclone was not operating properly
as determined in accordance with
§63.11621(1).

(6) If you own or operate an affected
source that is not subject to a
requirement in §63.11621(e) or (f) to
install and operate a cyclone to control
emissions from pelleting operations
because your average daily feed
production level was 50 tpd or less,
notification if your average daily feed
production level for the previous year
exceeded 50 tpd.

(7) If you own or operate an affected
source that was subject to a requirement
in §63.11621(e) or (f) to install and
operate a cyclone to control emissions
from pelleting operations, notification if
your average daily feed production level
for the previous year was 50 tpd or less
and that you are no longer complying
with §63.11621(e) or (f).

(c) Records. You must maintain the
records specified in paragraphs (c)(1)
through (6) of this section in accordance
with paragraphs (c)(7) through (9) of this
section.

* * * * *

(4) If you own or operate a new source
that is subject to §63.11621(e), you must
keep the records in paragraphs (c)(4)(i)
through (v) of this section.

* * * * *

(5) If you own or operate an existing
source that is subject to §63.11621(f),
you must keep the records in paragraphs
(c)(5)(1) and (ii) of this section.

(i) Records of all quarterly inspections
including the information identified in
paragraphs (c)(5)(i)(A) through (C) of
this section.

(A) The date, place, and time of each
inspection;

(B) Person performing the inspection;

(C) Results of the inspection,
including the date, time, and duration of
the corrective action period from the
time the inspection indicated a problem
to the time of the indication that the
cyclone was restored to proper
operation.

(ii) Records of weekly visual
inspections of the operating cyclone,
including a record of any corrective
action taken as a result of the
inspection.

(6) If you own or operate an affected
source that is not subject to a
requirement in § 63.11621(e) or (f) to
install and operate a cyclone to control
emissions from pelleting operations
because your average daily feed

production level is 50 tpd or less, feed
production records to enable the
determination of the average daily feed
production level.

(7) Your records must be in a form
suitable and readily available for
expeditious review, according to
§63.10(b)(1).

(8) As specified in § 63.10(b)(1), you
must keep each record for 5 years
following the date of each recorded
action.

(9) You must keep each record onsite
for at least 2 years after the date of each
recorded action according to
§63.10(b)(1). You may keep the records
offsite for the remaining 3 years.

* * * * *
[FR Doc. 2011-32835 Filed 12—22-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522—0640-02]
RIN 0648-XA886

Pacific Cod by Vessels Catching
Pacific Cod for Processing by the
Inshore Component of the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to fully
use the 2011 total allowable catch (TAC)
of Pacific cod by vessels catching Pacific
cod for processing by the inshore
component in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), December 27, 2011,
through December 31, 2011. Comments
must be received at the following
address no later than 4:30 p.m., A.Lt.,
January 4, 2012.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2011-0283, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
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comments via the e-Rulemaking Portal,
first click the ‘“submit a comment” icon,
then enter NOAA-NMFS-2011-0293 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to (907)
586—7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing

on www.regulations.gov without change.

All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, (907) 586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMEFS closed directed fishing for
Pacific cod by vessels catching Pacific
cod for processing by the inshore
component in the Central Regulatory
Area of the GOA under
§679.20(d)(1)(iii) on October 9, 2011 (76
FR 63564, October 13, 2011).

As of December 15, 2011, NMFS has
determined that approximately 1,390
metric tons remains in the directed
fishing allowance for Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA.
Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)(i)(C), and
(a)(2)(iii)(D), and to fully utilize the
2011 TAC of Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Central
Regulatory Area of the GOA, NMFS is
terminating the previous closure and is
reopening directed fishing of Pacific cod
by vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA.
The Administrator, Alaska Region
(Regional Administrator) considered the
following factors in reaching this
decision: (1) The current catch of Pacific
cod by vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA
and, (2) the harvest capacity and stated
intent on future harvesting patterns of
vessels in participating in this fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA

(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening in the Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA.
Immediate notification is necessary to
allow for the orderly conduct and
efficient operation of this fishery, to
allow the industry to plan for the fishing
season, and to avoid potential
disruption to the fishing fleet and
processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of December 16, 2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMFS could not allow of Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Central Regulatory Area of the GOA
to be harvested in an expedient manner
and in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until January 4, 2012.

This action is required by §679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 20, 2011.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2011-32932 Filed 12-20-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 534

RIN 3206—-AL88

Pay for Senior-Level and Scientific or
Professional Positions

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) proposes to amend
rules for setting and adjusting pay of
senior-level (SL) and scientific or
professional (ST) employees. The Senior
Professional Performance Act of 2008
changes pay for these employees by
providing for rates of basic pay up to the
rate payable for level III of the Executive
Schedule (EX-III), or, if the employee is
under a certified performance appraisal
system, the rate payable for level II of
the Executive Schedule (EX-II).
Consistent with this statutory emphasis
on performance-based pay, these
regulations will provide for agencies to
set and adjust pay for SL and ST
employees based on individual
performance, contribution to the
agency’s performance, or both, as
determined under a rigorous
performance appraisal system.

DATES: OPM must receive comments on
or before February 21, 2012.

ADDRESSES: You may submit comments,
identified by “RIN 3206—AL88,” by any
of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E- mail: sespolicy@opm.gov. Include
“RIN 3206—AL88” in the subject line of
the message.

Fax: (202) 606—2548.

Mail, Hand Deliver/Courier
comments: Mr. Stephen Shih, Deputy
Associate Director for Executive
Resources and Employee Development,
Room 7412, 1900 E Street NW.,
Washington, DC 20415-9700.

FOR FURTHER INFORMATION CONTACT:
William Collins by telephone at (202)
606—1642, by FAX at (202) 606—2548, or
by email at william.collins@opm.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management (OPM)
is issuing proposed regulations to revise
the rules that govern pay setting for
senior-level (SL) and scientific or
professional (ST) employees. The
proposed regulations conform to
amendments made by section 2 of the
Senior Professional Performance Act of
2008 (Pub. L. 110-372, October 8, 2008),
hereafter referred to as the “Act.”
Section 2 of the Act amends provisions
in 5 U.S.C. chapter 53 relating to the SL/
ST pay system and locality rates. These
amendments became effective on the
first day of the first pay period
beginning on or after April 6, 2009—i.e.,
April 12, 2009.

The changes made by the Act and
these proposed regulations are designed
to bring the pay system for SL and ST
employees more in line with the pay
system for the Senior Executive Service
(SES). The Act raises the maximum rate
of basic pay in the SL/ST pay range
from the rate for level IV of the
Executive Schedule (EX) to the rate for
EX-ITI ($165,300 in 2010). The
minimum rate of basic pay in the new
SL/ST pay system continues to be 120
percent of the minimum rate of basic
pay payable for GS-15 ($119,554 in
2010).

The amended 5 U.S.C. 5376 allows an
agency to establish a higher maximum
rate of basic pay in the SL/ST rate range,
equal to the rate for EX-II ($179,700 in
2010), if the agency obtains the
certification under 5 U.S.C. 5307(d) of
its performance appraisal system for
employees in SL or ST positions. A
certified SL/ST appraisal system makes
meaningful distinctions based on
relative performance. In addition,
agencies that obtain such certification
must apply to their SL and ST
employees a higher aggregate limitation
on pay under 5 U.S.C. 5307(d) that is
equivalent to the total annual
compensation payable to the Vice
President ($230,700 in 2010). (The
legislation authorizing the higher
aggregate limitation was enacted in
2002.) The regulations prescribing the
substantive and procedural
requirements that an agency must meet
to receive such certification for these

purposes are in 5 CFR part 430, subpart
D.

The Senior Professional Performance
Act of 2008 and the later Non-Foreign
Area Retirement Equity Assurance
(AREA) Act (as contained in the
National Defense Authorization Act for
Fiscal Year 2010 (Pub. L. 111-84,
October 28, 2009)) both amended 5
U.S.C. 5304 concerning locality-based
comparability payments for SL and ST
employees. The Senior Professional
Performance Act of 2008 removed all SL
and ST positions from the list of
positions for which locality-based
comparability payments may be
extended. However, the Non-Foreign
AREA Act subsequently authorized
extending locality pay to only those SL
and ST employees whose official
worksite was in one of the nonforeign
areas listed in 5 CFR 591.205 on one
specific date, January 2, 2010.
Therefore, those SL and ST employees
whose official worksites were in
nonforeign areas on January 2, 2010, are
entitled to receive the locality pay rate
for that area, subject to the applicable
locality rate cap established by 5 U.S.C.
5304(g)—i.e., EX-II if the employee is
covered by an appraisal system certified
under 5 U.S.C. 5307(d), or EX-III if not
so covered—and other provisions of the
Non-Foreign AREA Act. Employees who
are assigned to vacant SL or ST
positions in the nonforeign areas on or
after January 3, 2010, are not eligible for
locality payments. Employees in SL or
ST positions in the continental United
States are also not authorized to receive
locality pay on or after April 12, 2009
(the effective date of section 2 of the
Senior Professional Performance Act of
2008). We issued conforming changes to
the locality pay regulations at 5 CFR
part 531, subpart F, to reflect the most
recent amendments to 5 U.S.C. 5304(h)
on June 7, 2011. (See 76 FR 32859.)

Conversion to the New SL/ST Pay
System

Consistent with section 2(d) of the
Act, agencies converted SL and ST
employees to the new SL/ST pay system
on April 12, 2009. OPM issued guidance
to agencies addressing this conversion
in Compensation Policy Memorandum
2009-06 on April 2, 2009. An SL or ST
employee’s converted rate of basic pay
was the employee’s former rate of basic
pay, plus any applicable locality pay, in
effect on April 11, 2009. For example,
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on April 11, 2009, an SL employee who
was at the maximum of the SL/ST rate
range and had an official worksite in a
locality pay area received a rate of basic
pay of $153,200 (i.e., EX-IV) and a
locality payment of $9,700 for a total
rate of $162,900. (The difference
between the rate for EX-III and EX-IV
was $9,700; EX-III was the cap on
locality rates for SL and ST employees
on April 11, 2009.) The SL employee’s
converted rate of basic pay was set at
$162,900 on April 12, 2009. The newly
converted SL or ST rate became the SL
or ST employee’s rate of basic pay for
all pay computation purposes, and the
existing pay plan codes “SL” for senior-
level employees and “ST” for scientific
or professional employees were
retained.

Since conversion was mandated by
section 2(d) of the Act, individual
conversion actions were effected
without regard to conflicting provisions
of 5 CFR part 534, subpart E. For
example, the new EX-III pay maximum
established under section 2(b) of the Act
overrode the conflicting EX-IV pay
maximum in 5 CFR 534.502(b). The
statutory requirement for conversion on
April 12, 2009, overrode the 12-month
limit on pay adjustments in 5 CFR
534.503(c). However, regulatory
provisions not in conflict with the new
statute continued in force. For example,
since the 12-month limit in 5 CFR
534.503(c) did not contain an exception
for pay adjustments due to conversion
under section 2(d) of the Act, most
conversion pay adjustments initiated a
new 12-month waiting period for
affected SL and ST employees.

Certain SL and ST employees had an
official worksite on April 11, 2009, that
was outside the 48 contiguous States
and the District of Columbia: i.e., their
worksites were overseas or in Alaska,
Hawaii, Guam and the Commonwealth
of the Northern Mariana Islands, Puerto
Rico, the U.S. Virgin Islands, or another
U.S. territory or possession where
locality pay was not authorized. These
employees converted to the new SL/ST
pay system at their rate of basic pay
(exclusive of any locality rate of pay) on
April 12, 2009. Since their rate of basic
pay did not change, the conversion did
not initiate a new 12-month limit for
those employees.

Rules for the New Pay System

Congress first provided for
certification of performance appraisal
systems under section 1322 of Public
Law 107-296, the Homeland Security
Act of 2002 (November 25, 2002), and
applied it to both SES and SL/ST
performance appraisal systems. Upon
certification, an agency could apply a

higher aggregate pay cap, i.e., the Vice
President’s salary rather than level I of
the Executive Schedule, to an SES, SL
or ST employee covered by the certified
appraisal system. Subsequently, under
section 1125 of Public Law 108-136
(November 24, 2003), Congress
established the open range SES pay
system with maximum pay caps of EX—
III or EX-II, depending on whether a
performance appraisal system is
certified, and provided that a senior
executive’s pay shall be based on
individual performance, contribution to
the agency’s performance, or both.

To implement the congressional
design, OPM and OMB jointly
published interim regulations at 5 CFR
part 430, subpart D, and part 1330,
subpart D, to govern certification of
agency appraisal systems as making
meaningful distinctions based on
relative performance. (See 69 FR 45548.)
Certification was based on nine criteria
identified in 5 CFR 430.404(a)(1)
through (9), notably including
performance differentiation and pay
differentiation, such that senior
employees (i.e., SES, SL or ST) who
demonstrate the highest levels of
individual performance and/or
contribution to the agency’s
performance receive the highest annual
summary ratings or ratings of record, as
applicable, as well as the largest
corresponding pay adjustments, cash
awards, and levels of pay. The same
criteria were to be applied in certifying
SES appraisal systems and SL/ST
appraisal systems.

Under the Senior Professional
Performance Act of 2008, Congress now
also makes higher rates of basic pay
available to SL and ST employees based
upon the certification of performance
appraisal systems. Congress does so
without stating directly, as the SES
statute does, that pay for SL and ST
employees is to be based on individual
performance, contribution to the
agency’s performance, or both (compare
5 U.S.C. 5376(b) with 5 U.S.C. 5382).
The legislative history stated the
principal purpose of the underlying bill
is to bring the pay system for SL and ST
personnel into line with that for SES
members by eliminating locality pay
and authorizing an agency to use a level
III or level II pay ceiling, depending
upon whether the agency appraisal
system is certified. S. Rep. No. 110-328,
110th Cong., 2nd Sess. (April 22, 2008).
Given the context of certification, as
implemented by OPM and OMB, and
the SES pay rules, OPM concludes that
SL and ST pay should also be based
upon individual performance,
contributions to the agency’s

performance, or both. We propose to
regulate accordingly.

The pay system established at 5
U.S.C. 5376 by the Federal Employees
Pay Comparability Act of 1990 (FEPCA),
Public Law 101-509 (November 5, 1990)
did not impose a 12-month restriction
on pay adjustments for SL and ST
employees, even though 5 U.S.C. 5383
imposed a 12-month restriction on SES
pay adjustments that could not be
waived. OPM initially planned to let
each agency decide whether to impose
a similar limit on pay adjustments for
SL and ST employees; however, all but
one of the agencies we consulted
recommended establishing a 12-month
limit by regulation. Accordingly, OPM
imposed a 12-month restriction on the
SL/ST pay system consistent with the
SES pay rules. Then, in establishing the
open range SES pay system that became
effective for most senior executives on
January 11, 2004, Congress continued
the 12-month restriction for senior
executives but authorized OPM to
provide for exceptions by regulation.

OPM is now proposing to remove the
current regulatory 12-month restriction
on pay adjustments for SL and ST
employees because Congress has revised
the SL/ST pay system and again has not
imposed such a restriction. On April 12,
2009, more than 60 percent of SL and
ST employees converted to the new SL/
ST system with a basic pay rate equal
to EX-III because their rates of basic pay
plus locality pay as of April 11, 2009,
were equal to the EX-III maximum
permitted under the former pay system.
In place of the 12-month rule, we
propose new rules that require the
following: (1) Determining SL and ST
pay adjustments based on individual
performance, contributions to the
agency’s performance, or both; (2) for
agencies with ten or more senior
professionals, centralized review of
proposed pay adjustments; and (3)
approval of the highest level SL and ST
pay adjustments and of off-cycle pay
adjustments under proposed 5 CFR
534.510 by the agency head or the
designee who oversees the performance-
based pay system.

Under section 5376(b)(2), an agency
head is still required to adjust rates of
basic pay for SL and ST positions as the
agency head considers appropriate at
the same time statutory pay adjustments
are provided for the General Schedule,
which is not required for SES positions.
Currently, OPM does not restrict the
amount of this adjustment but provides
that an annual adjustment that exceeds
the higher of the adjustments proposed
for the General Schedule (GS) or EX pay
systems is a pay adjustment for
purposes of the 12-month restriction.
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OPM now proposes to eliminate the 12-
month restriction.

The date specified in law for the
annual adjustment, i.e., the beginning of
the first applicable pay period
commencing on or after the first day of
the month in which an adjustment takes
effect under 5 U.S.C. 5303 in the rates
of basic pay under the General
Schedule, usually coincides with
adjustments in Executive Schedule pay
rates and is regularly used by most
agencies to provide performance-based
pay increases for appraisal periods
ending on or about September 30 of the
preceding year. OPM therefore proposes
in 5 CFR 534.505(b) that each agency
must include in its written procedures
a requirement to adjust each SL or ST
employee’s pay under proposed 5 CFR
534.507(b), which would prescribe rules
for performance-based pay increases, on
the date specified by 5 U.S.C.
5376(b)(2).

Definition of Terms

Our proposed definition of “agency”
in 5 CFR 534.503 reflects that under 5
U.S.C. 5108 OPM determines the
maximum number of SL positions that
may be established in an Executive
agency, and under 5 U.S.C. 3104 OPM
determines the maximum number of ST
positions in any agency, except for the
Library of Congress, which also may
establish eight ST positions under 5
U.S.C. 3104. The definitions “SL
employee” and “ST employee” do not
include incumbents of SL-equivalent or
ST-equivalent positions established or
compensated under other statutory
authority. We consider this necessary
because OPM lacks authority to regulate
the pay system for such employees who
are not compensated under 5 U.S.C.
5376.

OPM is proposing to define the term
“authorized agency official” in 5 CFR
534.503 as meaning the agency head or
an individual authorized to act for the
agency head in the matter concerned.
These officials are to be defined in
written procedures established by an
agency under 5 CFR 534.505. We are
also proposing restrictions on who may
be delegated authority to take certain
pay actions under 5 CFR 534.505(c) and
5 CFR 534.506(c).

We propose to define “certified” as
having the certification that OPM, with
OMB concurrence, provides to a
performance appraisal system that
makes meaningful distinctions based
upon performance. This means that
when OPM suspends a performance
appraisal system certification, that
system is “not certified” (also defined in
5 CFR 534.503) for as long as the
suspension continues. Under proposed

regulations at 5 CFR 534.507(d), any
rating of record or performance rating
must cover a period of performance
lasting at least 90 days during which the
applicable performance appraisal
system is certified in order to support an
increase to a rate of basic pay above
level III but equal to or below level II of
the Executive Schedule. A suspension
could therefore affect an agency’s ability
to grant such pay increases on a timely
basis.

We propose to define the term
“movement” to include any assignment
from one SL or ST position to another
SL or ST position, whether within or
between the competitive and excepted
services or within or between agencies,
provided that the applicable
requirements for the specific assignment
are met. Within this broader category,
the term “‘transfer” is more narrowly
defined to mean any movement that is
a change of a senior professional
employee from an SL or ST position in
one agency to an SL or ST position in
another agency without a break in
service of at least 1 full workday. We
define “transfer” separately to clarify
circumstances under which 5 CFR
534.509(a) requires preserving a rate of
basic pay above EX-III but less than or
equal to EX-II. If the movement is
between agencies without a break in
service of at least 1 full workday, it does
not matter whether the senior
professional position to which the
individual transfers is SL or ST or
whether it is in the competitive service
or excepted service.

We propose to define the term
“performance management system” to
include, in addition to an agency’s
performance appraisal system for SL
and ST employees, other disciplines
and activities by which the agency
implements performance management.
As described in 5 CFR 430.102,
performance management is the
systematic process by which an agency
involves its employees, as individuals
and members of a group, in improving
organizational effectiveness in the
accomplishment of agency mission and
goals. This includes processes required
to address the criteria for certification of
a performance appraisal system defined
in 5 CFR 430.404(a)(1) through (9). It
also includes development of an
agency’s Strategic Human Capital Plan
and may include other processes used
by an agency to define and address its
performance requirements. Performance
appraisal does not occur in isolation but
within the broader context of
performance management activities by
which an agency identifies, prioritizes,
defines, measures and values work to be
done and results to be achieved. Our

proposed regulations are based on the
assumption that an agency developing
pay policies and criteria and
determining pay adjustments does so
within that broader context.

Setting Pay Upon Appointment to a
New SL or ST Position

The proposed regulations in 5 CFR
534.506 treat pay setting separately from
pay increases and include, in addition
to pay setting for an individual upon
initial appointment to an SL or ST
position, pay setting for a current SL or
ST employee upon transfer to a new
agency and pay setting upon
reappointment or reinstatement of a
former SL or ST employee to an SL or
ST position in any agency. Consistent
with the SES pay rules, we provide that
an agency must consider the nature and
quality of the individual’s experience,
qualifications and accomplishments as
they relate to requirements of the senior
professional position and its impact on
the agency’s performance, with pay
rates above EX-III but equal to or below
EX-II being reserved to those
individuals who possess superior
competencies necessary to address key
program and mission requirements, as
determined by the agency.

In general, pay may be set at any rate
within the applicable rate range under
5 CFR 534.504(a). There is one
exception, in that 5 U.S.C. 5376(b)(4)
precludes an employee from suffering a
reduction in pay by reason of transfer
from an agency with an applicable
appraisal system that is certified to an
agency in which the applicable
appraisal system is not certified. This is
reflected in 5 CFR 534.506(b) and 5 CFR
534.509(a), which would require
preservation of an employee’s rate of
basic pay above EX-III but less than or
equal to EX-II in this circumstance. We
are also proposing to require that an
individual who leaves an agency and is
reappointed to the same or a successor
position in that agency within 30 days
may not receive a higher rate of basic
pay, unless the agency head or the
designee responsible for the functions
identified in 5 CFR 430.404(a)(6)
determines it is warranted.

Annual Increases in Basic Pay

We are proposing a heading for 5 CFR
534.507 that refers to increases in a rate
of basic pay rather than pay
adjustments. References to pay
adjustments could be read as including
reductions in pay. Pay reductions for SL
and ST positions are taken under 5 CFR
part 752, subpart D. Rules in proposed
5 CFR part 534, subpart E, therefore
generally relate to setting and increasing
a rate of basic pay, and 5 CFR 534.508
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refers the reader to 5 CFR part 752,
subpart D, for reductions in pay or grade
for such cause as will increase the
efficiency of the service, or to 5 CFR
part 432, for performance-based
reductions in grade.

OPM proposes to provide that pay
increases under 5 CFR 534.507(b) must
be based upon individual performance,
contributions to agency performance, or
both, as determined by the agency under
a rigorous performance management
system. As under SES pay rules, rates
above EX-III but equal to or below EX—
II would be reserved for those senior
professionals who demonstrate the
highest-level performance and make the
greatest contributions to agency
performance.

Generally, it is our view that an SL or
ST employee rated fully successful and
properly positioned within the pay
range should at least receive an increase
that helps preserve the economic value
of his or her salary. This kind of
increase is often provided through
annual adjustments to statutory pay
systems. Accordingly, we are proposing
under 5 CFR 534.507(h) that in any year
in which General Schedule pay rates are
increased under 5 U.S.C. 5303, an
agency head who decides on a “zero”
annual pay adjustment for a senior
professional rated fully successful or
above must communicate the reasons
for that decision to the senior
professional in writing; however, for a
senior professional paid within the top
10% of the applicable pay range this
communication would be required only
if Executive Schedule pay rates are also
increased under 5 U.S.C. 5318 and the
senior professional is rated outstanding.
We propose that this written
communication requirement may not be
construed to require a pay increase for
any senior professional. OPM is not
proposing an appeal right or
opportunity because we understand the
statute to give the agency head authority
to provide the annual adjustment he or
she considers appropriate. We also
propose that a senior professional
employee rated below fully successful
may not receive a pay increase except
an increase required to maintain the
minimum rate of basic pay. Note that 5
CFR 451.104(a)(3) already precludes a
rating-based performance award for an
employee whose most recent rating of
record is below fully successful.

Although the higher maximum pay
cap applies only to SL or ST employees
covered by a certified performance
appraisal system, changes made by the
Act increase every agency head’s
authority and discretion over SL/ST pay
whether or not an applicable
performance appraisal system is

certified. Formerly, senior professionals
given different rates of basic pay by an
agency head could end up with the
same total salary, i.e., a rate equivalent
to EX-III, due to locality pay being
added up to the (EX-III) cap on basic
pay plus locality pay. In effect, more
locality pay was automatically added to
the salaries of senior professionals with
lower rates of basic pay, including
senior professionals who demonstrated
relatively lower levels of performance.
Locality pay could have a
proportionally greater impact on total
salary of some senior professionals with
lower rates of pay and lesser
performance than it did for other senior
professionals with higher rates of basic
pay and greater performance. Even if an
agency head could directly relate
performance to basic pay, the
relationship of performance to total pay
was ambiguous and could only be
managed indirectly. Under the new pay
system, each agency head has authority
over the entire SL/ST pay range and can
assign each senior professional the rate
of basic pay that reflects the agency
head’s valuation of that senior
professional’s service to the agency.

OPM considers the Act to call for each
agency head to use this discretion to set
and adjust rates based upon
performance; therefore, the regulations
propose the same basic rules for making
and documenting pay determinations
whether or not the applicable
performance appraisal system is
certified. OPM proposes to provide an
exemption at 5 CFR 534.511 from
certain provisions of the proposed
regulation for any agency that makes
pay adjustments for SL or ST employees
or positions that are not subject to
performance appraisal. The exemption
applies only with respect to those
employees or positions and only to the
extent specific proposed regulatory
provisions would require the pay-setting
policy or individual pay adjustments to
be based upon performance appraisal
determinations. Otherwise, the
regulation would apply. For example,
the agency would be required to
establish written procedures to govern
setting and increasing pay for such
employees based upon such criteria as
the agency does apply, consistent with
applicable statute.

Under the proposed regulations, OPM
would require each agency to adjust
pay, for SL and ST employees once each
year based on performance,
contributions to the agency’s
performance, or both at the time 5
U.S.C. 5376(b)(2) requires each agency
head to adjust pay for SL and ST
positions in the agency. We propose that
an agency must document the basis for

each pay increase under 5 CFR
534.507(b) by means of a current rating
of record, or, in the absence of a rating
of record that reflects current
performance, a performance rating that
covers a period of at least 90 days.

OPM is proposing to provide that a
pay increase must be based upon an
agency’s determination about the value
of an individual’s characteristic and
continuing service to the agency. The
purpose of this provision at 5 CFR
534.507(b)(3) is to draw attention to an
agency’s responsibility to determine the
most appropriate reward for an SL or ST
employee’s specific contributions,
rather than making a pay increase the
default option. Under 5 U.S.C. chapter
45 and 5 CFR part 451, agencies may
grant an SL or ST employee an award
based on a rating of record, a special act
or service award, and other incentives.
We propose that pay increases be
reserved for such contributions as the
agency considers characteristic of the
employee’s service on a continuing
basis. While stating this as a general
rule, we would expect each agency to
interpret and apply it in light of patterns
of work that apply for each SL or ST
position. For example, the relative
infrequency of extraordinary advances
in a given field of work should not keep
an agency from using increases in a rate
of basic pay to recognize characteristic
and continuous efforts, as reflected in
ongoing individual performance and
contributions, by which those advances
are achieved and for which the agency
depends upon a senior professional.
Rather, the intent of this provision is to
preclude escalation of pay rates by use
of pay increases where other relevant
statutory authorities provide more
appropriate forms of reward.

Written Procedures

OPM proposes in 5 CFR 534.505 to
require that each agency develop
written procedures for setting or
increasing SL and ST pay, including
criteria and administrative and
management controls that ensure pay
actions conform to the statute and the
requirements proposed in this subpart.
Under proposed 5 CFR 534.505(b), each
agency’s written procedures would
require rates of basic pay for SL and ST
positions to be adjusted under 5 CFR
534.507 on the date statutory
adjustments are made to the General
Schedule. Under proposed 5 CFR
534.505(a)(5), agency controls must
include a central review process for
ratings assigned under 5 CFR 430.208
and pay increases proposed under 5
CFR 534.507(b). Under 5 CFR
430.403(d), some agencies already
provide for an agency Performance
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Review Board (PRB) to review proposed
ratings and pay increases for their SL
and ST employees. This practice, if
documented in the agency’s written SL
and ST pay procedures, would meet the
requirement.

In 5 CFR 534.505(a)(3), we propose
that an agency identify in its written
plan any criteria used to establish pay
ranges applicable to different SL or ST
positions (e.g., tiers) consistent with
determining pay based upon individual
performance or contributions to agency
performance. An agency could, for
example, use information from its
performance management system
processes to develop criteria that
distinguish pay ranges for SL or ST
positions based upon the kinds or levels
of contributions to agency performance
for which those positions are
accountable and place individual SL or
ST positions in their respective pay
ranges accordingly.

OPM also proposes that an agency
head may delegate authority for SL and
ST pay actions, except that only the
agency head or the designee who
performs the functions identified in 5
CFR 430.404(a)(6) may approve the
following pay actions: (1) A pay
increase resulting in a rate of basic pay
within the top 10 percent of the
applicable pay range; (2) a pay increase
resulting in a rate of basic pay 10
percent or more above the SL or ST
employee’s salary at the beginning of
the fiscal year, or, if more recent, upon
initial appointment within the agency;
(3) a pay increase upon reappointment
of a SL or ST employee who is
reappointed within 30 days to the same
position or a successor position in the
agency; or (4) an off-cycle pay increase
as provided in 5 CFR 534.510. We
believe top level responsibility for these
pay increases is critical to achieve and
maintain a reasonable distribution of
rates of basic pay within the pay range.
OPM is therefore proposing that
authority to approve these pay actions
may not be further delegated.

OPM is proposing that the head of an
agency may delegate to an Inspector
General (IG) authority for all pay actions
for senior professionals within the
Office of Inspector General (OIG). Under
the Inspector General Reform Act of
2008, Public Law 110-409, October 14,
2008, an OIG is identified as a separate
agency and the IG as the head of that
agency for purposes of SES statutes,
including pay setting under 5 U.S.C.
5382 and 5383; however, the same was
not done for senior professionals. As a
result, OPM has no statutory basis to
treat an IG as the head of an agency for
purposes of pay setting under 5 U.S.C.
5376, or to require an agency head to

delegate authority for senior
professional pay actions to an IG. OPM
nevertheless considers such delegation
as supporting the independence of the
OIG by avoiding any appearance that
pay actions for senior professionals
could be used to influence OIG
activities. OPM therefore is proposing to
clarify in 5 CFR 534.505(e) that an
agency head may delegate authority to
an IG for all pay actions for senior
professionals in the OIG, including
those for which OPM proposes under 5
CFR 534.505(c) to restrict delegation to
the designee who performs the
functions identified in 5 CFR
430.404(a)(6). Such delegation is
supported by the fact that 5 CFR
430.404(b) provides that the IG must
perform those functions for all senior
employees in an OIG. OPM further
proposes that if an agency head
delegates this authority to the IG, the
agency need not count OIG senior
professionals when determining
whether the agency must perform the
centralized review proposed under 5
CFR 534.505(a)(5).

Pay Increases After Certification of a
Performance Appraisal System

The Act makes changes to the process
for certifying performance appraisal
systems that have significant
implications for both current SES pay
regulations and the proposed SL/ST pay
regulations. Formerly, certification of a
performance appraisal system was for a
calendar year. In effect, the statute
supported viewing a certification
obtained after the beginning of a
calendar year as implicitly covering
operations under the performance
appraisal system during the entire
calendar year, including time elapsed
prior to certification. Some agencies
have relied upon this to grant pay
increases above the EX-III level after
certification of a performance appraisal
system based upon ratings that became
final before the system was certified.
Under the Act, however, certification is
for a period not to exceed 24 months
beginning on the date of certification,
unless extended by the Director of the
Office of Personnel Management for up
to 6 additional months. OPM considers
this change to mean that certification is
prospective and does not cover
performance appraisal system
operations prior to certification.

OPM is therefore proposing in 5 CFR
534.507(d)(1) that a rating of record or
performance rating used to support a
pay increase for an SL or ST employee
above EX-III must cover at least 90 days
of performance beginning after the date
of certification. However, we are also
proposing under 5 CFR 534.507(e) to

provide that OPM may waive this
restriction upon the initial certification
of a performance appraisal system and
permit an agency to use an appraisal
covering time prior to certification, if
OPM determines that the agency has
been operating under the same
performance appraisal system in a
manner supporting certification for at
least 90 days before certification was
granted. Notification of this waiver must
be in writing. This waiver would not be
available upon reinstatement of a
certification that has been suspended
under 5 CFR 430.405(h) or upon the
subsequent certification of a
performance appraisal period for which
a previous certification has expired.

Removal of the SES “Certification Gap”
Provision

OPM issued a final rule at 71 FR
38753, July 10, 2006, to provide
agencies with the authority to increase
the rates of basic pay of certain members
of the SES whose pay was set before the
agency’s SES performance appraisal
system was certified for the calendar
year. The regulation at 5 CFR
534.404(e)(2) permits an agency for
which a “certification gap” occurs
between expiration of a performance
appraisal system certification at the end
of a calendar year and certification of
that system for the next calendar year to
revisit certain pay actions that occur
during the certification gap period and
provide an additional increase for an
affected executive, if warranted, after
the system is certified. These pay
adjustments may not be made effective
before the new certification date. The
final rule also provided at 5 CFR
534.404(c)(3)(v) that this kind of
increase is not considered a pay
adjustment for purposes of the 12-
month rule applicable to SES pay
adjustments.

We conclude that the change from
calendar year certification to
prospective certification removes any
basis for OPM to authorize an agency to
revisit and adjust pay to rates above EX—
II but less than or equal to EX-II for a
pay action that precedes certification.
When certification was on a calendar
year basis, time prior to certification but
within the calendar year could
eventually be viewed as being covered
by a certification occurring later in the
calendar year. That is no longer the
case. Accordingly, we propose to
remove and reserve 5 CFR 534.404(e)(2)
and 5 CFR 534.404(c)(3)(v) of the SES
pay regulations in 5 CFR part 534,
subpart D. We propose this approach, as
opposed to deletion and revision or re-
designation of affected paragraphs, for
the administrative convenience of users,
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so that paragraph references that
previously designated or referred to
certain types of pay actions may
continue to be used after publication of
final regulations to designate or refer to
those same types of pay actions in
agency documentation.

Preservation of an Established Rate of
Basic Pay

We specifically define limits on pay
setting upon transfer in proposed 5 CFR
534.509(a). These limits implement the
statutory restriction against an
individual losing pay when moving
from an agency with an applicable
certified appraisal system to one
without an applicable certified appraisal
system. We also specify that an agency
may retain an employee’s rate of pay
above EX-III that has been properly
established during service under a
certified system in the event that
certification expires or is suspended or
upon the SL or ST employee’s
movement to an SL or ST position that
is not under a certified system. We
consider this an appropriate extension
of the principle that Congress does not
intend for an employee with a pay rate
above EX-III in a certified system to lose
pay upon transfer due to the new
agency'’s failure to obtain certification
for its system. However, the employee is
not eligible for a pay increase until
assigned to a position under a certified
system or until the employee’s rate of
basic pay is less than the rate for EX—
III.

Off-cycle Pay Increases

OPM is proposing that an agency head
or the designee who performs the
functions described in 5 CFR
430.404(a)(6) may grant an off-cycle pay
increase under proposed 5 CFR 534.510,
if warranted. Consistent with the SES
pay rules, these regulations would
provide that in determining whether an
off-cycle pay increase is warranted, the
granting official can take into account
factors such as the following: (1) An SL
or ST employee’s exceptionally
meritorious accomplishments; (2) the
need to offer a pay increase for the
employee’s assumption of a position
that has a greater impact on agency
performance; or (3) the need to retain an
individual who is critical to the
agency’s performance, and who
otherwise would be likely to leave the
agency. We are proposing that an agency
must include documentation from other
performance management system
activities, as needed, and its written
procedures to show how such factors
were considered in determining the off-
cycle pay increase.

Reductions in Pay

An SL or ST employee’s rate of basic
pay may be reduced subject to adverse
action rules in 5 CFR part 752, subpart
D; however, an SL or ST employee may
be reduced in grade or removed from
the Federal service under either 5 CFR
part 752, subpart D, or 5 CFR part 432.
In 5 CFR 534.508, we are proposing to
clarify how pay is to be adjusted when
SL or ST employees are reduced in
grade under these applicable procedures
or move from a position covered by the
SL/ST pay system to a lower-level GS
position for other reasons. (Pay setting
upon movement to a lower-level
position in a different pay system (i.e.,
not under the General Schedule) is
governed by the pay-setting rules of that
pay system and is not addressed in
these proposed regulations.)

SL and ST employees occupy white-
collar positions established by reference
to GS classification standards (5 CFR
319.203). SL and ST positions were
formerly classified in GS-16, 17, and 18
of the GS system. Removal of grade
distinctions among SL/ST positions
should not obscure the fact that they are
white-collar positions placed at a single
level above GS—15 by reference to GS
classification standards and principles.
Though covered by a unique pay
system, SL employees remain members
of the competitive or excepted service,
and ST employees remain members of
the competitive service. Their
conditions of employment are largely
determined by this membership.
Removal from coverage under the SL/ST
pay system does not require removal
from the Federal service. Reduction in
grade may enable an agency to retain an
accomplished employee in a position
better suited to his or her abilities. This
is an alternative for the agency and not
an entitlement for an SL or ST
employee.

We are also proposing in 5 CFR
534.508(d) to allow for an agency and
employee to voluntarily agree to a
placement that will involve a current or
future pay reduction for the employee.
We would provide that if an SL or ST
employee willingly accepts this pay
consequence to facilitate a desired
assignment and the agency documents
the voluntary nature of the reduction, it
will not be subject to 5 CFR part 752,
subpart D.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities,
because they will apply only to Federal
agencies and employees.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

List of Subjects in 5 CFR Part 534

Government employees, Hospitals,
Students, and Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

For the reasons stated in the
preamble, the U.S. Office of Personnel
Management proposes to amend 5 CFR
part 534 as follows:

PART 534—PAY UNDER OTHER
SYSTEMS

1. Revise the authority citation for
part 534 to read as follows:

Authority: 5 U.S.C. 1104, 3161(d), 5307,
5351, 5352, 5353, 5376, 5382, 5383, 5384,
5385, 5541, 55504, sec. 1125 of the National
Defense Authorization Act for FY 2004, Pub.
L. 108-136, 117 Stat. 1638 (5 U.S.C. 5304,
5382, 5383, 7302; 18 U.S.C. 207); and sec. 2
of Pub. L. 110-372, 122 Stat. 4043 (5 U.S.C.
5304, 5307, 5376).

§534.404 [Amended]

2. Amend § 534.404 to remove and
reserve paragraphs (c)(3)(v) and (e)(2).
3. Revise subpart E to read as follows:

Subpart E—Pay for Senior-Level and
Scientific or Professional Positions

Sec.

534.501
534.502
534.503
534.504

Purpose.

Coverage.

Definitions.

Pay range.

534.505 Written procedures.

534.506 Setting a rate of basic pay upon
appointment.

534.507 Annual increases in basic pay.

534.508 Reductions in a rate of basic pay.

534.509 Preservation of an established rate
of basic pay.

534.510 Off-cycle pay increases.

534.511 Exemption from performance
appraisal requirements.

Subpart E—Pay for Senior-Level and
Scientific or Professional Positions

§534.501 Purpose.

This subpart provides rules for setting
and adjusting rates of basic pay for
senior-level (SL) and scientific or
professional (ST) employees under 5
U.S.C. 5376. Section 5376, as amended
by section 2 of the Senior Professional
Performance Act of 2008 (Pub. L. 110—-
372, October 8, 2008), promotes
performance-based pay by enabling an
agency that attains certification of a
performance appraisal system covering
senior professionals to fix rates of basic
pay for those employees up to the rate
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payable for level II of the Executive
Schedule. Under 5 U.S.C. 5307(d) and
subpart D of part 430 of this chapter, the
Office of Personnel Management (OPM),
with Office of Management and Budget
(OMB) concurrence, grants certification
only to a performance appraisal system
that, in its design and application,
makes meaningful distinctions based
upon relative performance. This subpart
implements the purpose of the law by
providing for pay determinations for SL
and ST employees to be based on
individual performance, contributions
to the agency’s performance, or both, as
determined through administration of
the agency’s performance management
system(s) for SL and ST employees.

§534.502 Coverage.

(a) This subpart implements 5 U.S.C.
5376 and applies to—

(1) Senior-level (SL) positions
classified above GS—15 pursuant to 5
U.S.C. 5108; and

(2) Scientific or professional (ST)
positions established under 5 U.S.C.
3104.

(b) This subpart does not apply to—

(1) Senior Executive Service positions
established under 5 U.S.C. 3132, unless
the incumbent of the position declined
to convert to the SES and, under
§ 317.303 of this chapter, remained at
grade GS-16, 17, or 18 (now the SL pay
system) or under the ST pay system;

(2) Positions in the Federal Bureau of
Investigation and Drug Enforcement
Administration Senior Executive
Service, Defense Intelligence Executive
Service, or Senior Cryptologic Executive
Service; or

(3) Positions for which pay is fixed by
administrative action and is limited to
level IV of the Executive Schedule
under 5 U.S.C. 5373.

§534.503 Definitions.

In this subpart—

Agency means—

(1) An Executive agency as defined in
5 U.S.C. 105;

(2) The Library of Congress; and

(3) Any other entity that is not part of
an Executive agency, for which OPM
has approved establishment of one or
more scientific or professional positions
under 5 U.S.C. 3104.

Authorized agency official means the
head of an agency or an official who is
authorized to act for the head of the
agency in the matter concerned.

Certified means having the
certification that OPM, with OMB
concurrence, grants under 5 U.S.C.
5307(d) and part 430, subpart D of this
chapter only to a performance appraisal
system that makes, in its design and
application, meaningful distinctions

based on relative performance. In this
subpart, the term “certified” refers to a
performance appraisal system that has
this certification, including a
performance appraisal system for which
certification has been reinstated after
suspension under § 430.405(h) of this
chapter.

Movement means a change of an SL or
ST employee from one SL or ST
position to a different SL or ST position
without a break in service under
procedures that meet applicable
requirements for staffing positions in
the competitive service and excepted
service. As used in this subpart, the
term “movement” applies only to an
appointment, not a detail, and is used
without reference to the pay
consequences of an action. Unless
otherwise specified, the term refers to
position changes both within and
between agencies.

Not certified means lacking the
certification that OPM, with OMB
concurrence, grants under 5 U.S.C.
5307(d) and part 430, subpart D of this
chapter only to a performance appraisal
system that makes, in its design and
application, meaningful distinctions
based on relative performance. In this
subpart, the term ‘“‘not certified” refers
to a performance appraisal system that
does not have this certification, or for
which a previously granted certification
has expired or is suspended under
§430.405(h) of this chapter.

Off-cycle pay increase means any
increase in a senior professional’s rate of
basic pay that becomes effective on a
date other than the date specified in
§534.507(a)(1).

OMB means the Office of Management
and Budget.

OPM means the Office of Personnel
Management.

Performance management system
means the framework of policies and
practices that an agency uses to
implement performance management, as
described in § 430.102 of this chapter.
As used in this subpart, the term
includes, but is not limited to, those
disciplines and activities by which an
agency addresses the criteria identified
in § 430.404(a)(1) through (9) of this
chapter as necessary for certification of
an agency’s performance appraisal
system.

Performance rating means the written,
or otherwise recorded, appraisal of
performance compared to the SL or ST
employee’s performance standard(s) for
each critical and non-critical element on
which there has been an opportunity to
perform for a minimum of 90 days. A
performance rating may include the
assignment of a summary level within a

pattern as specified in § 430.208(d) of
this chapter.

Rate of basic pay means the rate of
pay fixed by law or administrative
action for an SL or ST employee under
the provisions of 5 U.S.C. 5376 and this
subpart before any deductions and
exclusive of additional pay of any other
kind.

Rating of record means the
performance rating prepared at the end
of an appraisal period for performance
of agency-assigned duties over the entire
period and the assignment of a summary
level within a pattern as specified in
§430.208(d) of this chapter that has
been reviewed and approved in
accordance with §534.505(a).

Scientific or professional (ST)
employee means an individual
appointed to a position described in
§319.103 and authorized by OPM under
§ 319.202 of this chapter or otherwise
established under 5 U.S.C. 3104.

Senior-level (SL) employee means an
individual appointed to a position
described in § 319.102 and authorized
by OPM under § 319.202 of this chapter.

Senior professional means an SL or
ST employee.

Transfer means any movement, as
defined in this section, that is a change
of a senior professional from an SL or
ST position in one agency to an SL or
ST position in another agency without
a break in service of at least 1 full
workday.

§534.504 Pay range.

(a) A rate of basic pay under this
subpart must be—

(1) Not less than 120 percent of the
minimum rate of basic pay payable for
GS-15 of the General Schedule, and

(2) Not greater than—

(i) The rate of basic pay payable for
level III of the Executive Schedule (EX—
1I), or

(ii) In the case of an SL or ST
employee who is covered by a certified
performance appraisal system or whose
established rate of basic pay is
preserved under § 534.509, the rate of
basic pay payable for level II of the
Executive Schedule (EX-II).

(b) An agency may not set or adjust
the rate of basic pay for an SL or ST
employee higher than the maximum
in—

(1) Paragraph (a)(2)(i) of this section
(i.e., EX-III) when the SL or ST
employee is covered by a performance
appraisal system that is not certified or
when the SL or ST employee is not
subject to a performance appraisal
system, except as provided in § 534.509;
or

(2) Paragraph (a)(2)(ii) of this section
(i.e., EX-II) when the SL or ST employee
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is covered by a certified performance
appraisal system.

§534.505 Written procedures.

(a) Each agency with positions subject
to this subpart must establish written
procedures for setting the rate of basic
pay and increasing the rate of basic pay
of incumbents of the positions in
accordance with law and this subpart.
Agencies must provide for transparency
in the processes for making pay
decisions, while assuring
confidentiality. The agency’s plan for
setting and increasing rates of basic pay
must reflect meaningful distinctions
among SL and ST employees based on
individual performance, contribution to
agency performance, or both, and must
include—

(1) The criteria that will be used to set
and increase a senior professional’s rate
of basic pay to ensure that individual
pay rates or pay increases, as well as
their overall distribution within the
senior professional pay range, reflect
meaningful distinctions within a single
performance level (e.g., the higher the
employee’s relative performance within
a rating level, the higher the pay
increase), between performance rating
levels (e.g., the higher the rating level,
the higher the pay increase), or both;

(2) The criteria that will be used to set
and increase a senior professional’s rate
of basic pay at a rate that exceeds the
rate for level III of the Executive
Schedule if the applicable agency
performance appraisal system has been
certified under part 430, subpart D of
this chapter;

(3) Any system, methods, or criteria
the agency uses to establish pay ranges
applicable to various SL or ST positions
within the pay range that applies under
§534.504(a), consistent with the
requirement that pay be determined
based upon individual performance,
contributions to the agency’s

erformance, or both;

(4) The designation of the authorized
agency official(s) who will have the
authority to set and adjust rates of basic
pay for SL and ST employees, subject to
the requirements of paragraph (c) of this
section; and

(5) The administrative and
management controls that will be
applied to assure compliance with
applicable statutes, OPM regulations,
the agency’s written procedures
established under this section, the
applicable maximum rate of basic pay in
§534.504(a), and, where applicable, the
certification requirements set forth in
part 430, subpart D of this chapter. In an
agency that employs ten or more senior
professionals, these controls must
include centralized review of ratings

assigned under § 430.208 of this chapter
and pay actions proposed under
§534.507 by a panel of individuals
designated by the agency head to advise
on whether—

(i) Ratings of record and performance
ratings used to increase basic pay are
consistent with performance
differentiation as described in
§430.404(a)(8) of this chapter; and

(ii) Proposed rates of basic pay are
consistent with pay differentiation as
described in § 430.404(a)(9) of this
chapter.

(b) Each agency’s written procedure
must provide that effective at the
beginning of the first applicable pay
period commencing on or after the first
day of the month in which an
adjustment takes effect under 5 U.S.C.
5303 in the rates of basic pay under the
General Schedule, the head of an agency
will adjust a senior professional’s rate of
basic pay under the provisions of
§534.507.

(c) The following actions must be
approved by the agency head or by the
designee who performs the functions
described in § 430.404(a)(6) of this
chapter and this approval authority may
not be further delegated:

(1) Any pay-setting action under
§534.506 or any pay increase under
§534.507 that results in a rate of basic
pay that is within the highest 10 percent
of the applicable rate range under
§534.504. A rate of basic pay equal to
or above the amount derived using the
following rules is considered to be
within the highest 10 percent of the
applicable pay range (in 2010, $173,685
or above if the applicable system is
certified, or $160,725 or above if the
applicable system is not certified or
performance appraisal does not apply):

(1) Subtract the minimum rate of basic
pay from the maximum rate of basic pay
for the applicable rate range under
§534.504 (in 2010, $179,700 — $119,554
= $60,146 if the applicable system is
certified, or $165,300—$119,554 =
$45,746 if the applicable system is not
certified or performance appraisal does
not apply);

(ii) Multiply the amount derived in
paragraph (b)(1)(i) of this section by .10
(in 2010, $60,146 x .10 = $6,015 if the
applicable system is certified, or
$45,746 x .10 = $4,575 if the applicable
system is not certified or performance
appraisal does not apply); and

(iii) Subtract the amount derived in
paragraph (b)(1)(ii) of this section from
the maximum rate of basic pay
applicable under § 534.504 (in 2010,
$179,700 —$6,015 = $173,685 if the
applicable system is certified, or
$165,300 — $4,575 = $160,725 if the

applicable system is not certified or
performance appraisal does not apply);

(2) Any pay increase under § 534.507
that results in a rate of basic pay more
than 10 percent above the SL or ST
employee’s rate of basic pay as in effect
on the last day of the preceding fiscal
year or, if the individual was first
appointed as an SL or ST employee in
the agency after the last day of the
preceding fiscal year, more than 10
percent above the rate of basic pay set
at the time of that appointment. A rate
of basic pay more than 10 percent above
the applicable rate of basic pay is
considered to be any rate of basic pay
that exceeds the amount derived by
multiplying the applicable rate of basic
pay by a factor of 1.1;

(3) Any pay-setting action under
§534.506(c)(2) that results in a higher
rate of basic pay than the senior
professional had upon leaving the
agency; and

(4) Any off-cycle pay increase under
§534.510.

(d) An agency must keep its written
procedures up to date, make them
available to OPM upon request and to
affected SL and ST employees, and
periodically provide training or
supplemental guidance to assist SL and
ST employees in understanding their
application.

(e)(1) The head of an agency may
delegate to an Inspector General the
authority to set and adjust pay for senior
professionals in the Office of the
Inspector General, including authority
for pay actions described in paragraph
(c) of this section.

(2) An agency head who delegates to
an Inspector General the authority to set
and adjust pay for all senior
professionals in the Office of the
Inspector General, including all pay
actions described in paragraph (c) of
this section, may exclude those senior
professionals from the count of agency
senior professionals for the purpose of
determining whether centralized review
under paragraph (a)(5) of this section is
required.

(3) An Inspector General to whom an
agency head delegates authority to set
and adjust pay for 10 or more senior
professionals in the Office of the
Inspector General must provide the
centralized review required by
paragraph (a)(5) of this section and may
use Federal employees from outside the
agency for that purpose, including
individuals from the Inspector General
community.

§534.506 Setting a rate of basic pay upon
appointment.

(a) An authorized agency official may
set the rate of basic pay of an individual
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who is not currently an SL or ST
appointee of the agency at any rate
within the applicable rate range under
§ 534.504(a) upon appointment to an SL
or ST position in the agency, subject to
the requirements of this section. In
setting a new senior professional’s rate
of basic pay, an agency must consider
the nature and quality of the
individual’s experience,
accomplishments, and any unique
skills, qualifications, or competencies
the individual possesses as they relate
to requirements of the senior
professional position and its impact on
the agency’s performance. Rates of basic
pay above the rate for level III of the
Executive Schedule but less than or
equal to the rate for level II of the
Executive Schedule generally are
reserved for those newly appointed
senior professionals who possess
superior leadership, scientific,
professional or other competencies
necessary to address key program and
mission requirements, as determined by
the agency as part of its strategic human
capital plan.

(b) Consistent with the agency’s
written procedures and paragraph (a) of
this section, an authorized agency
official may set the rate of basic pay for
an SL or ST employee upon transfer
from another agency at any rate of basic
pay within the pay range that applies to
the SL or ST position under
§534.504(a), except as provided in
§534.509(a).

(c)(1) Consistent with the agency’s
written procedures and paragraph (a) of
this section, except as provided in
paragraph (c)(2) of this section, an
authorized agency official may set pay
upon reappointment of a former SL or
ST employee at any rate of basic pay
within the pay range that applies to the
SL or ST position under § 534.504(a).

(2) If a former agency SL or ST
employee is reappointed within 30 days
to the same position or a successor
position in the same agency, the agency
may not give the individual a higher
rate of basic pay upon reappointment
unless the agency head or the designee
who performs the functions described in
§430.404(a)(6) of this chapter
determines that a higher rate of basic
pay is warranted.

§534.507 Annual increases in basic pay.
(a)(1) Effective at the beginning of the
first applicable pay period commencing
on or after the first day of the month in
which an adjustment takes effect under
5 U.S.C. 5303 in the rates of basic pay
under the General Schedule, the head of
an agency must adjust a senior
professional’s rate of basic pay under
paragraph (b) of this section by an

amount he or she considers appropriate,
subject to the applicable maximum rate
under § 534.504(a), the agency’s written
procedures under § 534.505, and the
provisions of this section. For this
purpose, a determination by an
authorized agency official to make a
zero adjustment in pay after reviewing
a senior professional’s current rating of
record or performance rating is
considered to be a pay adjustment.

(2) A pay adjustment under paragraph
(a)(1) of this section does not restrict the
authority of an agency head to increase
pay at other times as authorized under
§534.510, if warranted.

(b)(1) An agency may provide a pay
increase to a senior professional only
upon a determination by the authorized
agency official that the senior
professional’s performance and/or
contributions to agency performance so
warrant.

(2) Increases resulting in a rate of
basic pay above level III of the Executive
Schedule but less than or equal to the
rate for level II of the Executive
Schedule are reserved for those senior
professionals who demonstrate the
highest levels of individual
performance, make the greatest
contributions to the agency’s
performance, or both, as determined by
the agency through the administration
of its performance management system.

(3) A pay increase must reflect the
agency’s judgment concerning the value
of the employee’s characteristic and
continuing service to the agency in the
SL or ST position. A single noteworthy
contribution that is not characteristic of
the employee’s continuing performance
requirements, individual performance
or contributions to the agency’s
performance should be recognized by an
appropriate award under part 451,
subpart A of this chapter, or other
appropriate authority, rather than by a
permanent increase in the rate of basic
pay.

(c) An agency must document the
basis for each pay increase granted
under paragraph (b) by means of—

(1) A current rating of record; or

(2) A performance rating that covers a
period of at least 90 days and is
assigned in accordance with subpart B
of part 430 of this chapter and the
centralized review required by
§534.505(a)(5), but only if a rating of
record is not available or does not
reflect current performance.

(d) Any increase under this section
that results in a rate of basic pay above
the rate for level III of the Executive
Schedule may not be made effective
unless—

(1) The rating of record or
performance rating used to justify the

increase covers a period of at least 90
days of performance during which the
applicable performance appraisal
system has continuously been certified
under 5 U.S.C. 5307(d) and part 430,
subpart D of this chapter;

(2) The rating of record or
performance rating used to justify the
increase becomes final while the
applicable performance appraisal
system is certified;

(3) The rating and pay increase are
reviewed and approved in accordance
with § 534.505(a);

(4) The pay increase is approved in
accordance with §534.505(c), as
applicable, and the agency’s written
procedures; and

(5) The pay increase becomes effective
while the applicable performance
appraisal system is certified.

(e) Upon the initial certification under
5 U.S.C. 5307(d) and part 430, subpart
D of this chapter by OPM, with OMB
concurrence, of an agency performance
appraisal system covering SL or ST
employees, OPM may waive the
requirement of paragraph (d)(1) of this
section. The requirement may be waived
only if OPM determines that the agency
has, for a period of no less than 90 days
prior to certification, consistently
applied the same performance appraisal
system to covered SL or ST employees
in a manner consistent with
certification. If OPM waives this
requirement, OPM will notify the
agency in writing.

(f) Except as required by paragraph (g)
of this section, a pay increase under this
section may not be provided to an
employee—

(1) Who has a current rating of record
below Level 3 (Fully Successful or
equivalent), as described in §430.208 of
this chapter; or

(2) Who, after receiving a rating of
record at Level 3 or above, receives a
more recent performance rating that
rates performance in a critical element
at a level below fully successful, as
described in § 430.206(b)(8)(i) of this
chapter.

(g) An SL or ST employee whose rate
of basic pay would otherwise fall below
the minimum rate of the SL and ST pay
range under § 534.504(a)(1) must be
provided a pay adjustment sufficient to
maintain the minimum rate of basic pay.

(h)(2) If the rates of basic pay under
the General Schedule are increased
under 5 U.S.C. 5303 on the date
specified in paragraph (a)(1) of this
section and the agency head decides
upon a zero adjustment for an SL or ST
employee who has a current rating of
record or applicable performance rating
at level 3 or above, as described in
§430.208 of this chapter, the agency
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must communicate the reasons for that
decision to the employee in writing.

(2) Paragraph (h)(1) of this section
shall not apply to a senior professional
with a rate of basic pay described in
§534.505(c)(1) unless—

(i) the rates of basic pay for the
Executive Schedule are also increased
on the date specified in paragraph (a)(1)
of this section, and

(ii) the senior professional has a
current rating of record or applicable
performance rating at level 4 in an
appraisal program that uses summary
level pattern G, or at level 5 in an
appraisal program that uses summary
level pattern H, as described in
§430.208 of this chapter.

(3) Paragraphs (h)(1) and (h)(2) of this
section may not be construed to require
a pay increase for any senior
professional employee.

§534.508 Reductions in a rate of basic
pay.

(a) Any reduction in a rate of basic
pay for an SL or ST employee is subject
to part 752, subpart D of this chapter
except as otherwise provided in this
section.

(b) If an employee is removed from an
SL or ST position and placed in a
General Schedule position under
procedures in part 752, subpart D of this
chapter or part 432 of this chapter
providing for reduction in grade, or
otherwise moves voluntarily or
involuntarily to a General Schedule
position, the employee is entitled to the
minimum rate of basic pay, as defined
in § 531.203 of this chapter, for the
General Schedule grade unless the
agency sets the employee’s pay at a
higher rate under—

(1) The maximum payable rate rule in
§531.221 of this chapter, if applicable;

(2) The superior qualifications and
special needs pay-setting authority in
§531.212 of this chapter, if applicable;
or

(3) The pay retention rules in part
536, subpart C of this chapter, if
applicable.

(c) An agency may reduce an SL or ST
employee’s rate of basic pay, subject to
part 752, subpart D of this chapter, upon
movement to a different SL or ST
position within the agency. If an SL or
ST employee elects to accept a
reduction in pay to facilitate a
reassignment and the agency documents
the voluntary nature of the action, the
resulting pay reduction is not subject to
part 752, subpart D of this chapter.

(d) If an SL or ST employee elects to
accept a temporary increase in a rate of
basic pay upon movement to another SL
or ST position with the understanding
that the employee will be returned to

his or her former rate of basic pay when
the agency terminates the assignment
and the agency documents the voluntary
nature of the action, the resulting
reduction to the former rate of basic pay
(or to a higher rate of basic pay
determined under this subpart that is
within the pay range applicable to the
SL or ST position under § 534.504(a)) is
not subject to part 752, subpart D of this
chapter.

(e) A reduction in the rate of basic pay
of an SL or ST employee under
§534.506(b) upon transfer is considered
voluntary upon the employee’s
acceptance of the appointment and is
not subject to part 752, subpart D of this
chapter, except that an SL or ST
employee’s rate of basic pay may not be
reduced upon transfer under
circumstances described in § 534.509(a).
A reduction in the rate of basic pay of
an SL or ST employee upon a transfer
of function under part 351, subpart C of
this chapter from another agency is
subject to part 752, subpart D of this
chapter, unless otherwise provided by
statute.

§534.509 Preservation of an established
rate of basic pay.

(a) An SL or ST employee whose rate
of basic pay is higher than the rate for
level III of the Executive Schedule may
not suffer a reduction in pay as a result
of transfer to an SL or ST position in
another agency where the maximum
rate of basic pay for the applicable SL
or ST rate range is equal to the rate for
level III of the Executive Schedule.

(b) An SL or ST employee whose rate
of basic pay is higher than the rate for
level III of the Executive Schedule may
not suffer a reduction in pay because his
or her agency’s applicable performance
appraisal system certification expires or
is suspended under §430.405(h) of this
chapter. See §530.203(g) and (h) of this
chapter for treatment of the aggregate
pay limit when certification status
changes during the calendar year.

(c) An agency may continue an SL or
ST employee’s rate of basic pay above
the rate for level III of the Executive
Schedule upon that employee’s
movement within the agency to an SL
or ST position that is not under a
certified performance appraisal system.
Pay may be reduced upon the
movement only as provided in
§534.508.

(d) If an agency grants a temporary
pay increase under conditions described
in § 534.508(d) to an SL or ST employee
subject to a certified performance
appraisal system who, prior to the
temporary pay increase, has a rate of
basic pay above the rate for level III of
the Executive Schedule, the agency may

return the employee to an SL or ST
position that is not subject to a certified
performance appraisal system when the
temporary assignment ends and set the
SL or ST employee’s rate of basic pay
at the rate in effect immediately before
the temporary pay increase.

(e) When a rate of basic pay that is
higher than level III of the Executive
Schedule is preserved under a provision
of this section, the SL or ST employee
will continue to receive his or her
current rate of basic pay and is not
eligible for a pay increase until he or she
is assigned to an SL or ST position
covered by a certified performance
appraisal system or his or her rate of
basic pay is less than the rate for level
III of the Executive Schedule.

(f) An agency that is otherwise subject
to the limitation in § 534.504(a)(2)(i)
with respect to an SL or ST position
occupied by an SL or ST employee
whose rate of basic pay is authorized to
be preserved under paragraph (a), (b),
(c), or (d) of this section may set that
employee’s rate of basic pay above EX—
III only at the level required to preserve
the applicable rate.

(g) Preservation of a rate of basic pay
under this section does not preclude a
subsequent reduction in pay as
provided in § 534.508.

§534.510 Off-cycle pay increases.

(a) An authorized agency official may
provide an off-cycle pay increase to a
senior professional if, and only if, the
agency head or the designee who
performs the functions identified in
§430.404(a)(6) of this chapter
determines an off cycle pay increase is
warranted and approves the amount of
the increase subject to the requirements
of this section and the agency’s written
procedures established under § 534.505.
The authority to approve an off-cycle
pay increase under this section may not
be further delegated.

(b) Except as provided in paragraph
(d) of this section, an off-cycle pay
increase must be supported by factors
that distinguish the level of the senior
professional’s performance and/or
contributions to agency performance
from that of his or her peers, as
applicable, and from that sufficiently
rewarded through the annual pay
adjustment. In assessing the warrant for
an off-cycle pay increase, the approving
official may consider such factors as—

(1) A senior professional’s
exceptionally meritorious
accomplishments that contribute
significantly to the agency’s
performance;

(2) The need to offer a pay increase to
reassign a senior professional to a
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position that has a substantially greater
impact on agency performance; and

(3) The need to retain a senior
professional whose contributions are
critical to the agency and who is likely
to leave the agency in the absence of a
pay increase.

(c) Each off-cycle pay increase that is
based upon such factors as are described
in paragraphs (b)(1) through (3) of this
section must be documented in
accordance with § 534.507(b) through
(e), except that the agency must also
provide information to explain how
each applicable factor was considered in
determining the pay increase. This
information may be derived from the
agency’s written pay procedures
established under § 534.505, agency
performance management system
activities, or other sources the agency
deems useful for this purpose.

(d) If the maximum rate of basic pay
applicable to an agency’s senior
professionals increases during the one
year period following the annual pay
adjustment under § 534.507(a)(1) for
reasons other than a change in the
certification status of an applicable
performance appraisal system, the
agency head or the designee who
performs the functions identified in
§430.404(a)(6) of this chapter may
consider whether, and to what extent,
an additional pay increase may be
warranted for a senior professional
based on the same criteria used in
determining his or her annual pay
increase. However, if the increase in
maximum rate of basic pay is due to a
change in the certification status of an
applicable performance appraisal
system, the requirements of paragraphs
(a), (b), and (c) of this section apply.

(e) An off-cycle pay increase granted
under this section will be effective
prospectively, not retroactively.

§534.511 Exemption from performance
appraisal requirements.

(a) An agency responsible for setting
and adjusting rates of basic pay for SL
or ST employees or positions excluded
from performance appraisal by or under
statute is, with respect to those
employees or positions, exempt from
any provision of this subpart to the
extent that it makes a pay determination
contingent upon performance appraisal,
including—

(1) Section 534.505(a)(1), (2) and (3) to
the extent these paragraphs require that
an agency’s plan for setting and
increasing rates of basic pay reflect
meaningful distinctions among SL and
ST employees based upon individual
performance and include criteria that
ensure individuals with the highest
levels of individual performance, or the

greatest contributions to agency
performance, or both receive the highest
pay increases. The agency must still
provide written procedures for setting
and adjusting rates of pay for covered
SL and ST employees that specify
criteria that will be applied consistent
with applicable law. The remaining
provisions of § 534.505 apply, except for
references in § 534.505(a)(5) to
compliance with certification
requirements, centralized review of
ratings and pay actions, performance
differentiation as described in
§430.404(a)(8) of this chapter, and pay
differentiation as described in
§430.404(a)(9) of this chapter;

(2) Section 534.507(b), (c), (d), (e), and
(f). The agency must still document in
writing the basis for each pay increase
under § 534.507 in accordance with
criteria specified in the agency’s written
procedures under § 534.505(a); and

(3) Section 534.510(b) and (c). The
agency must still document in writing
the basis for each off-cycle pay increase
under § 534.510 in accordance with
criteria specified in the agency’s written
procedures under § 534.505(a).

(b) Except as specified in paragraph
(a) of this section, an agency responsible
for setting and adjusting rates of basic
pay for SL or ST employees excluded
from performance appraisal by or under
statute is subject to the requirements of
this subpart with respect to those
employees.

(c) The maximum rate of basic pay for
an SL or ST employee or position not
subject to performance appraisal is the
maximum rate described in
§534.504(a)(2)(i). An agency head who
uses the exemption in paragraph (a) of
this section to set the rate of basic pay
for SL or ST employees who are not
subject to performance appraisal may
not certify that those employees are
covered by a performance appraisal
system meeting the certification criteria
established in part 430, subpart D of this
chapter for purposes of authorizing rates
of basic pay above the rate for level III
of the Executive Schedule.

(d) Notwithstanding paragraph (c) of
this section, an agency responsible for
setting and adjusting rates of basic pay
for SL or ST employees or positions
excluded from performance appraisal by
or under statute is subject to
§534.509(a) when setting a rate of basic
pay for an SL or ST employee upon
transfer to such a position. The agency
may also apply § 534.509(c) upon
movement of an SL or ST employee
whose rate of basic pay was initially set
under § 534.509(a) or § 534.509(c) to
another SL or ST position that is
excluded from performance appraisal.
Pay may be reduced upon the

movement only as provided in
§534.508. In either case, the employee
will not be eligible for a pay increase
until he or she is appointed to an SL or
ST position that is subject to a certified
performance appraisal system or until
his or her rate of basic pay is less than
the rate for level III of the Executive
Schedule.

[FR Doc. 2011-32939 Filed 12-22-11; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 27 and 28
[Doc. # AMS-CN-11-0066]
RIN 0581-AD19

Revision of Cotton Classification
Procedures for Determining Cotton
Leaf Grade

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is proposing to revise the
procedure for determining the official
leaf grade for Upland and Pima cotton.
The leaf grade is a part of the official
classification which denotes cotton fiber
quality used in cotton marketing and
manufacturing of cotton products.
Currently, the leaf grade is determined
by visual examination and comparison
to the Official Cotton Standards by
qualified cotton classers. This proposed
revision would replace the classer’s leaf
determination with the instrument leaf
measurement made by the High Volume
Instrument (HVI) system used in official
cotton classification for Upland Cotton
since 1991.

DATES: Comments must be received on
or before January 9, 2012.

ADDRESSES: Interested persons may
comment on the proposed rule using the
following procedures:

Internet: http://www.regulations.gov.

Mail: Darryl Earnest, Deputy
Administrator, Cotton & Tobacco
Programs, AMS, USDA, 3275 Appling
Road, Memphis, TN 38133. Comments
should be submitted in triplicate. All
comments should reference the
document number, date, and page
number of this issue of the Federal
Register.

All comments will be available for
public inspection at Cotton & Tobacco
Program, AMS, USDA, 3275 Appling
Road, Memphis, TN 38133 during
regular business hours. A copy of this
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notice may be found at:
www.ams.usda.gov/cotton/
rulemaking.htm.

FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton & Tobacco Programs, AMS,
USDA, 3275 Appling Road, Memphis,
TN 38133. Telephone (901) 384-3060,
facsimile (901) 384—3021, or email
darryl.earnest@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule has been determined to
be not significant for purposes of
Executive Order 12866, and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 25,000 cotton growers,
merchants, and textile manufacturers in
the U.S. who voluntarily use the AMS
cotton classing services annually under
the United States Cotton Standards Act
of 1923, as amended (7 U.S.C. 51-65),
the Cotton Statistics and Estimates Act
of 1927 (7 U.S.C. 471-476), and the U.S.
Cotton Futures Act, [7 U.S.C. 15b, 7
U.S.C. 4736, 7 U.S.C. 1622(g)]. The
majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.201). The
change in procedures will not
significantly affect small businesses as
defined in the RFA because:

(1) Classification will continue to be
based upon the Official Standards for
Upland Cotton Color Grade established
and maintained by the Department;

(2) The HVI measurement has been a
part of the official classification record
since 1991. Implementation of the
revision for all cotton classification will
not affect competition in the
marketplace or adversely impact on
cotton classification fees; and

(3) The use of cotton classification
services is voluntary. For the 2010 crop,
17.6 million bales were produced by
growers, and virtually all of them were
voluntarily submitted for USDA
classification. Futures classification
services provided for merchants during
the same period totaled approximately
680 thousand bales.

Paperwork Reduction Act

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act (PRA) (44 U.S.C. 3501-3520) the
information collection requirements
contained in the regulation to be
amended is currently approved under
OMB control number 0581-0008, Cotton
Classing, Testing and Standards.

Background

AMS Cotton and Tobacco Programs
propose to revise the procedures for
providing cotton leaf grade
classification services as authorized by
the United States Cotton Standards Act
of 1923, as amended, the Cotton
Statistics and Estimates Act of 1927, and
the U.S. Cotton Futures Act. While
measurements for other quality factors
are performed by precise HVIs, manual
determinations for leaf grade and
extraneous matter are currently part of
the official USDA cotton classification.
Accurate assignment of leaf grade is of
economic importance to all participants
along the cotton supply chain since leaf
content is all waste and there is a cost
factor associated with its removal.
Furthermore, since small leaf particles
cannot always be removed, these
particles detract from the quality and,
therefore, the value of the finished
product.

AMS has instruments with the ability
to optically identify, with a high level
of confidence, the number of leaf
particles (Particle Count) and to
measure the surface area covered by
non-lint particles (Area). AMS then
applies mathematical algorithms to
correlate Particle Count and Area data to
Universal Leaf Grade Standards. A pilot
project was conducted by AMS during
2009 and 2010 cotton classing seasons
to evaluate the accuracy of the proposed
instrument leaf grade determination
process. Results showed that the HVI
determines Official leaf grades more
accurately than cotton classers. The
Cotton and Tobacco Programs propose
to introduce instrument leaf grading
into the cotton classification process.
This proposed change would improve
the repeatability, consistency and
accuracy of leaf grade classification data
provided to the cotton industry, while

potentially improving operational
efficiency.

For the reasons set forth above, this
proposed rule would amend the
sections in Part 28— Cotton Classing,
Testing, and Standards, Subpart A—
Regulations Under the United States
Cotton Standards Act, which establishes
the procedures for determining official
cotton classification based on the
Official Cotton Grade Standards. Since
cotton classification services under the
United States Cotton Futures Act must
conform to the requirements of the
Cotton Standards Act, this proposed
rule would also amend the sections in
Part 27—Cotton Classification Under
Cotton Futures Legislation which
establish the procedures for determining
cotton classification for cotton
submitted for futures certification.

In §27.2 (n), the definition of the term
“classification” would be revised to
reflect the changes in procedures made
under Part 28.

Also under part 27, § 27.31 would be
revised to reflect the deletion of the
requirement for cotton classers to
manually determine leaf grade. The
revised section would reflect the
changes made in procedures for
determination of cotton quality in
accordance with the official standards.

In part 28, § 28.8 would be revised to
reflect the change in cotton
classification procedures which replaces
classer visual examinations to
determine leaf grade with instrument
leaf measurement by High Volume
Instruments.

In addition, miscellaneous other
changes are proposed to be made to
parts 27 and 28 to better reflect current
procedures in view of leaf
determination change. For example,
those determinations made by cotton
classers or by authorized Cotton
Program employees will be specified.

A 15-day comment period is provided
to allow interested persons to respond
to this proposed rule. The comment
period has been limited to 15 days from
the date of publication to allow the
cotton industry to fully benefit from the
increased accuracy and repeatability of
cotton leaf grade data provided by
instrument leaf grading during the
current classing season.

List of Subjects
7 CFR Part 27

Commodity futures, Cotton.
7 CFR Part 28

Administrative practice and
procedure, Cotton.

For the reasons set forth in the
preamble, 7 CFR parts 27 and 28 are
proposed to be amended as follows:
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PART 27—[AMENDED]

1. The authority citation for 7 CFR
Part 27 continues to read as follows:

Authority: 7 U.S.C. 15b, 7 U.S.C. 4736, 7
U.S.C. 1622(g).

2.1In §27.2, paragraph (n) is revised
to read as follows:

§27.2 Terms defined.
* * * * *

(n) Classification. The classification of
any cotton shall be determined by the
quality of a sample in accordance with
Official Cotton Standards of the United
States for the color grade, the leaf grade,
and fiber property measurements of
American Upland cotton. High Volume
Instruments will determine all fiber
property measurements except
extraneous matter. Cotton classers
authorized by the Cotton and Tobacco
Programs will determine the presence of
extraneous matter.

* * * * *

3. Section 27.31 is revised to read as

follows:

§27.31 Classification of cotton.

For purposes of subsection 15b(f) of
The Act, classification of cotton is the
determination of the quality of a sample
in accordance with the Official Cotton
Standards of the United States for the
color grade and leaf grade of American
upland cotton, and fiber property
measurements such as micronaire. High
Volume Instruments will determine all
fiber property measurements except
extraneous matter. High Volume
Instrument colormeter measurements
will be used for determining the official
color grade. Cotton classers authorized
by the Cotton and Tobacco Programs
will determine the presence of
extraneous matter and authorized
employees of the Cotton and Tobacco
Programs will determine all fiber
property measurements using High
Volume Instruments.

PART 28—[AMENDED]

4. The authority citation for 7 CFR
Part 28 continues to read as follows:

Authority: 7 U.S.C. 55 and 61.

5. Section 28.8 is revised to read as
follows:

§28.8 Classification of cotton;
determination.

For the purposes of The Act, the
classification of any cotton shall be
determined by the quality of a sample
in accordance with Official Cotton
Standards of the United States for the
color grade and the leaf grade of
American upland cotton, the length of
staple, and fiber property measurements

such as micronaire. High Volume
Instruments will determine all fiber
property measurements except
extraneous matter, special conditions
and remarks. High Volume Instrument
colormeter measurements will be used
for determining the official color grade.
Cotton classers authorized by the Cotton
and Tobacco Programs will determine
the presence of extraneous matter,
special conditions and remarks and
authorized employees of the Cotton and
Tobacco Programs will determine all
fiber property measurements using High
Volume Instruments. The classification
record of a Classing Office or the
Quality Control Division with respect to
any cotton shall be deemed to be the
classification record of the Department.

Dated: December 14, 2011.
Robert C. Keeney,
Acting Administrator.
[FR Doc. 2011-32926 Filed 12—22—11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 58

[DA-10-0055]

Grading and Inspection, General
Specifications for Approved Plants and
Standards for Grades of Dairy
Products; General Specifications for
Dairy Plants Approved for USDA
Inspection and Grading Service

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the General Specifications for
Dairy Plants Approved for United States
Department of Agriculture (USDA)
Inspection and Grading Service (General
Specifications) by raising the maximum
allowable somatic cell count in
producer herd goat milk from 1,000,000
cells per milliliter to 1,500,000 cells per
milliliter. This will ensure that goat
milk can continue to be shipped and
recognizes that goats have a need for
different regulatory limits for somatic
cells than cows.

In addition this document proposes to
eliminate mandatory sediment testing
on producer milk except for milk in
cans. The requirement for sediment
testing has become outdated and is no
longer needed.

DATES: Submit written or electronic

comments on or before February 21,
2012.

ADDRESSES: You may use any of the
following methods to file comments on
this action:

By mail: Susan Sausville, Chief,
Standardization Branch, Dairy
Programs, STOP 0230 (Room 2746
South Building), Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Avenue, SW.,
Washington, DC 20250-0230

By fax: (202) 720—2643

By internet: http://
www.regulations.gov.

By email:
Susan.Sausville@ams.usda.gov.

Comments should reference the
docket number and the date and page
number of this issue of the Federal
Register. All comments submitted,
including name and address, if provided
will be included in the record and made
available to the public via http://
www.regulations.gov. The current
General Specifications are available
either from the above mailing address or
by accessing the following internet
address: http://www.ams.usda.gov/
dairy/Genspecs.pdf.

FOR FURTHER INFORMATION CONTACT:
Susan Sausville, Chief, Standardization
Branch, Dairy Programs, AMS, USDA,
telephone (202) 720-9382 or email
Susan.Sausville@ams.usda.gov.

SUPPLEMENTARY INFORMATION:
A. Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

B. Regulatory Flexibility Act

The proposed rule has been reviewed
in accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), and AMS has considered the
economic impact of this action on small
entities. It is determined that its
provisions would not have a significant
economic impact on a substantial
number of small entities.

AMS provides, under the authority of
the Agricultural Marketing Act of 1946,
voluntary, user-fee funded inspection
and grading services to approximately
400 dairy manufacturing plants. All of
the dairy manufacturing plants utilizing
the program would be considered small
businesses under the criteria established
by the Small Business Administration
(13 CFR 121.201).

The proposed amendments would not
have a significant economic impact
since participation in the USDA-
approved plant program is voluntary
and the cost to those utilizing the
program would not increase.
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C. Civil Justice Reform

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect.
There are no administrative procedures
that must be exhausted prior to any
judicial challenge to the provisions of
this rule.

D. Paperwork Reduction Act

The information collection
requirements that appear in Part 58 of
the regulations have been previously
approved by OMB and assigned OMB
Control Number 0581-0110 under the
Paperwork Reduction Act (44 U.S.C.
chapter 35). This action will not impose
any additional reporting or
recordkeeping requirements on large or
small dairy processors.

Background and Proposed Changes

The proposed change for goat milk
raises the maximum allowable somatic
cell count from 1,000,000 to 1,500,000
cells per milliliter. Due to inherent
differences between cows and goats,
goat milk with a somatic cell count of
1,500,000 cells per milliliter can be
produced from a healthy, non-mastitic
udder and therefore is quality milk. The
proposed change for goat milk will
ensure its continued shipment and
recognizes that goats have a need for
different regulatory limits for somatic
cells than cows. The need for a separate
standard for goat milk was recognized
by the National Conference on Interstate
Milk Shipments (NCIMS), and a
proposal to raise the somatic cell count
in goat milk was approved at the 2009
NCIMS Conference. This proposed
change will align the General
Specifications for Dairy Plants
Approved for USDA Inspection and
Grading with the Grade A requirements
for goat milk.

The proposed change on sediment
testing would eliminate the provisions
imposing mandatory sediment testing
on producer milk except for milk in
cans. The requirement for sediment
testing has become outdated and is no
longer needed. The regulations
governing sediment testing were
promulgated in 1975 before dairy
operations started using contained
milking, storage, and transportation
facilities for commercial milk
production. The proposed change in
sediment testing is based on the fact that
the majority of milk sold in the United
States is produced using automated
milking equipment and systems that
provide no opportunity for sediment
contamination. Because milk
production predominantly occurs in

clean, modern facilities, using sealed
lines, storage tanks and sanitary pumps
with no “manual handling” sediment
testing is no longer needed except for
those producers using cans for milk
collection where there is a risk of
sediment contamination.

List of Subjects in 7 CFR Part 58

Dairy products, Food grades and
standards, Food labeling, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
58 be amended as follows:

PART 58—[AMENDED]

Subpart B—General Specifications for
Dairy Plants Approved for USDA
Inspection and Grading Service

1. The authority citation for 7 CFR
part 58, Subpart B, continues to read as
follows:

Authority: Agricultural Marketing Act of
1946, 7 U.S.C. 1621-1627.

2. Amend § 58.133 by revising
paragraphs (b)(5) introductory text,
(b)(5)(ii), and (b)(6) to read as follows:

§58.133 Methods for quality and
wholesomeness determination.
* * * * *

(b) EE

(5) Whenever the official test
indicates the presence of more than
750,000 somatic cells per ml. (1,500,000
per ml. for goat milk), the following
procedures shall be applied:

* * * * *

(ii) Whenever two out of the last four
consecutive somatic cell counts exceed
750,000 per ml. (1,500,000 per ml. for
goat milk), the appropriate State
regulatory authority shall be notified
and a written notice given to the
producer. This notice shall be in effect
as long as two of the last four
consecutive samples exceed 750,000 per
ml. (1,500,000 per ml. for goat milk).

(6) An additional sample shall be
taken after a lapse of 3 days but within
21 days of the notice required in
paragraph (b)(5)(ii) of this section. If this
sample also exceeds 750,000 per ml.
(1,500,000 per ml. for goat milk),
subsequent milkings shall not be
accepted for market until satisfactory
compliance is obtained. Shipment may
be resumed and a temporary status
assigned to the producer by the
appropriate State regulatory agency
when an additional sample of herd milk
is tested and found satisfactory. The
producer may be assigned a full
reinstatement status when three out of
four consecutive somatic cell count tests
do not exceed 750,000 per ml.

(1,500,000 per ml. for goat milk). The
samples shall be taken at a rate of not
more than two per week on separate
days within a 3-week period.

* * * * *

Amend §58.134 by revising the
section heading, paragraphs (b), (c), (d),
and (e) to read as follows:

* * * * *

§58.134 Sediment content for milk in
cans.

(b) Sediment content classification.
Milk in cans shall be classified for
sediment content, regardless of the
results of the appearance and odor
examination required in § 58.133(a), as
follows:

USDA Sediment Standard

No. 1 (acceptable)}—not to exceed 0.50
mg. or equivalent.

No. 2 (acceptable)}—not to exceed 1.50
mg. or equivalent.

No. 3 (probational, not over 10
days)—not to exceed 2.50 mg. or
equivalent.

No. 4 (reject)—over 2.50 mg. or
equivalent.

(c) Frequency of tests. At least once
each month, at irregular intervals, one
or more cans of milk selected at random
from each producer shall be tested.

(d) Acceptance or rejection of milk. If
the sediment disc is classified as No. 1,
No. 2, or No. 3, the producer’s milk may
be accepted. If the sediment disc is
classified No. 4 the milk shall be
rejected: Provided that, If the shipment
of milk is commingled with other milk
in a transport tank the next shipment
shall not be accepted until its quality
has been determined before being
picked up; however, if the person
making the test is unable to get to the
farm before the next shipment it may be
accepted but no further shipments shall
be accepted unless the milk meets the
requirements of No. 3 or better. In the
case of milk classified as No. 3 or No.

4, all cans shall be tested. Producers of
No. 3 or No. 4 milk shall be notified
immediately and shall be furnished
applicable sediment discs and the next
shipment shall be tested.

(e) Retests. On test of the next
shipment all cans shall be tested. Milk
classified as No. 1, No. 2, or No. 3 may
be accepted, but No. 4 milk shall be
rejected. The producers of No. 3 or No.
4 milk shall be notified immediately,
furnished applicable sediment discs and
the next shipment tested. This
procedure of retesting successive
shipments and accepting probational
(No. 3) milk and rejecting No. 4 milk
may be continued for not more than 10
calendar days. If at the end of this time
all of the producer’s milk does not meet
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the acceptable sediment content
classification (No. 1 or No. 2), it shall be
rejected.

Dated: December 14, 2011.
David R. Shipman,
Acting Administrator.
[FR Doc. 2011-32925 Filed 12-22—11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742 and 774
[Docket No. 111020643-1642-01]
RIN 0694-AF42

Revisions to the Export Administration
Regulations (EAR): Control of Vessels
of War and Related Articles the
President Determines No Longer
Warrant Control Under the United
States Munitions List (USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Proposed rule.

SUMMARY: The Bureau of Industry and
Security publishes a proposed rule that
describes how surface vessels of war
and related articles that the President
determines no longer warrant control
under Category VI (surface vessels of
war and special naval equipment) of the
United States Munitions List (USML)
would be controlled under the
Commerce Control List (CCL) in new
Export Control Classification Numbers
(ECCNs) 8A609, 8B609, 8C609, 8D609,
and 8E609.

This rule is one of a planned series of
proposed rules that are part of the
Administration’s Export Control Reform
Initiative under which various types of
articles presently controlled on the
USML under the International Traffic in
Arms Regulations (ITAR) would,
instead, be controlled on the CCL in
accordance with the requirements of the
Export Administration Regulations
(EAR), if and after the President
determines that such articles no longer
warrant control on the USML.

BIS is publishing this proposed rule,
on December 23, 2011, in conjunction
with another proposed rule that
describes how submersible vessels,
oceanographic and associated
equipment the President determines no
longer warrant control under USML
Category VI or Category XX would be
controlled under the CCL in new Export
Control Classification Numbers (ECCNs)
8A620, 8B620, 8D620, and 8E620. This
proposed rule also is being published in

conjunction with two proposed rules of
the Department of State, Directorate of
Defense Trade Controls, that would
amend the list of articles controlled by
USML Categories VI and XX,
respectively.

DATES: Comments must be received by
February 6, 2012.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. The identification
number for this rulemaking is BIS—
2011-0044.

¢ By email directly to
publiccomments@bis.doc.gov. Include
RIN 0694—AF42 in the subject line.

e By mail or delivery to Regulatory
Policy Division, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 2099B, 14th Street and
Pennsylvania Avenue NW., Washington,
DC 20230. Refer to RIN 0694—-AF42.

FOR FURTHER INFORMATION CONTACT:
Alexander Lopes, Director, Office of
Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, U.S. Department of Commerce,
Telephone: (202) 482—-4875, Email:
Alexander.Lopes@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

On July 15, 2011, as part of the
Administration’s ongoing Export
Control Reform Initiative, the Bureau of
Industry and Security (BIS) published a
proposed rule (76 FR 41958) (“the July
15 proposed rule”’) that set forth a
framework for how articles the
President determines, in accordance
with section 38(f) of the Arms Export
Control Act (AECA) (22 U.S.C. 2778(f)),
would no longer warrant control on the
United States Munitions List (USML)
and, instead, would be controlled on the
Commerce Control List (CCL). The July
15 proposed rule also contained a
proposal by BIS describing how military
vehicles and related articles in USML
Category VII that no longer warrant
control under the USML would be
controlled on the CCL—the military
vehicles proposal was the first in a
series of such proposed rules to be
published by BIS.

On November 7, 2011 (76 FR 68675),
and December 6, 2011 (76 FR 76072),
BIS published proposed rules
describing, respectively, how aircraft
and related items, and gas turbine
engines and related items, determined
by the President to no longer warrant
control under the USML would be
controlled on the CCL. In the November
7 proposed rule, BIS also made several
changes and additions to the framework
proposed in the July 15 proposed rule.

BIS plans to publish additional
proposed rules describing how certain
articles that the President determines no
longer warrant control on the USML
(e.g., submersibles, submarines, and
related articles now controlled by USML
Category VI or XX) would be controlled
on the CCL.

BIS also plans to publish a proposed
rule describing how the new controls
described in this and similar notices
would be implemented, such as through
the use of “‘grandfather” clauses and
additional exceptions. The goal of such
amendments would be to give exporters
sufficient time to implement the final
versions of such changes and to avoid,
to the extent possible, situations where
transactions would require licenses
from both the State Department and the
Commerce Department.

Following the structure of the July 15
and November 7 proposed rules, which
describe the “export control reform
initiative framework” for controlling on
the CCL articles that the President
determines no longer warrant control on
the USML, this proposed rule describes
BIS’s proposal for how another group of
items—various surface vessels of war
and related articles that are controlled
by USML Category VI—would be
controlled on the CCL. The changes
described in this proposed rule and the
State Department’s proposed
amendment to Category VI of the USML
are based on a review of Category VI by
the Defense Department, which worked
with the Departments of State and
Commerce in preparing the proposed
amendments. The review was focused
on identifying the types of articles that
are now controlled by USML Category
VI that are either: (i) Inherently military
and otherwise warrant control on the
USML, or (ii) if they are a type common
to civil applications, possess parameters
or characteristics that provide a critical
military or intelligence advantage to the
United States, and are almost
exclusively available from the United
States. If an article satisfies either or
both of those criteria, the article would
remain on the USML. If an article did
not satisfy either criterion, but is
nonetheless a type of article that is, as
a result of differences in form and fit,
“specially designed” for military
applications, then it is identified in one
of the new ECCNs in this proposed rule.
Finally, if an article does not satisfy
either of the two criteria and is not
found to be “specially designed” for
military applications, the article is not
affected by this rule because such items
already are not on the USML.

The licensing policies and other EAR-
specific controls for such items that are
also described in this proposed rule
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would enhance our national security by:
(i) Allowing for greater interoperability
with our NATO and other allies while
maintaining and expanding robust
controls that, in some instances, would
include prohibitions on exports or
reexports destined for other countries or
intended for proscribed end-users and
end-uses; (ii) enhancing our defense
industrial base by, for example,
reducing the current incentives for
foreign companies to design out or
avoid U.S.-origin ITAR-controlled
content, particularly with respect to
generic, unspecified parts and
components; and (iii) permitting the
U.S. Government to focus its resources
on controlling, monitoring,
investigating, analyzing, and, if need be,
prohibiting exports and reexports of
more significant items to destinations,
end users, and end uses of greater
concern than our NATO allies and other
multi-regime partners.

Pursuant to section 38(f) of the AECA,
the President shall review the USML “to
determine what items, if any, no longer
warrant export controls under” the
AECA. The President must report the
results of the review to Congress and
wait 30 days before removing any such
items from the USML. The report must
“describe the nature of any controls to
be imposed on that item under any
other provision of law.”” 22 U.S.C.
2778(f)(1). This proposed rule describes
how certain surface vessels of war and
related articles in USML Category VI
would be controlled by the EAR and
identified on the CCL, if the President
determines that the articles no longer
warrant control on the USML. The
Department of Commerce is publishing,
in conjunction with this proposed rule
on December 23, 2011, a proposed rule
that will describe how submersible
vessels, oceanographic and associated
equipment that the President
determines no longer warrant control on
the USML Category VI or XX would be
controlled on the CCL under new
ECCNs 8A620, 8B620, 8D620, and
8E620.

In the July 15 proposed rule, BIS
proposed creating a series of new
ECCNs to control items that: (i) Would
be moved from the USML to the CCL or
(ii) are listed on the Wassenaar
Arrangement on Export Controls for
Conventional Arms and Dual-Use Goods
and Technologies Munitions List
(Wassenaar Arrangement Munitions List
or WAML) and are already controlled
elsewhere on the CCL. The proposed
rule referred to this series as the “600
series” because the third character in
each of the new ECCNs would be a “6.”
The first two characters of the 600 series
ECCNSs serve the same function as

described for any other ECCN in § 738.2
of the EAR. The first character is a digit
in the range 0 through 9 that identifies
the Category on the CCL in which the
ECCN is located. The second character
is a letter in the range A through E that
identifies the product group within a
CCL Category. In the 600 series, the
third character is the number 6. With
few exceptions, the final two characters
identify the WAML category that covers
items that are the same or similar to
items in a particular 600 series ECCN.

BIS will publish additional Federal
Register notices containing proposed
amendments to the CCL that will
describe proposed controls for
additional categories of articles the
President determines no longer warrant
control under the USML. The State
Department will publish, concurrently,
proposed amendments to the USML that
correspond to the BIS notices. BIS will
also publish proposed rules to further
align the CCL with the WAML and the
Missile Technology Control Regime
Equipment, Software and Technology
Annex.

Modifications to Provisions in the July
15 Proposed Rule

In addition to the proposals
mentioned above, this proposed rule
would make the following modifications
to the July 15 proposed rule:

e Addition of the new Category 8 (600
series) ECCNs to § 742.6(a)(1).

These modifications are described in
the section “Scope of this Proposed
Rule.”

The comment period for the July 15
Proposed Rule closed on September 13,
2011. BIS will consider comments on
the July 15 proposals only for the
specific paragraph, note, and ECCNs
referenced above, and only within the
context of this proposed rule’s
modifications to them.

Scope of This Proposed Rule

This proposed rule would create five
new 600 series ECCNs in CCL Category
8—8A609, 8B609, 8C609, 8D609, and
8E609—that would control articles the
President determines no longer warrant
control under USML Category VI. The
proposed changes are discussed in more
detail, below.

New Category 8 (600 Series) ECCNs

Certain surface vessels of war and
related articles that the President
determines no longer warrant control in
USML Category VI would be controlled
under proposed new ECCNs 8A609,
8B609, 8C609, 8D609, and 8E609. These
new ECCNs follow the 600 series
construct identified in the July 15
proposed rule.

Paragraph .a of ECCN 8A609 would
control surface vessels of war that are
“specially designed” for military use,
but not enumerated in the USML or
elsewhere on the CCL. Paragraphs .b
through .w would be reserved for
possible future use. Paragraph .x would
consist of parts, components,
accessories and attachments (including
certain unfinished products that have
reached a stage in manufacturing where
they are clearly identifiable as
commodities controlled by paragraph .x)
that are “specially designed” for a
commodity in paragraph .a or a defense
article in USML Category VI. Paragraph
.y would consist of specific types of
commodities that, if specially designed
for a commodity subject to control in
ECCN 8A609 or a defense article in
USML Category VI, warrant less strict
controls because they have little or no
military significance. Commodities
listed in paragraph .y would be subject
to antiterrorism (AT Column 1) controls,
which currently impose a license
requirement for five countries. A license
also would be required, in accordance
with the July 15 proposed rule, if
commodities listed in paragraph .y were
destined to the People’s Republic of
China for a military end use as
described in § 744.21 of the EAR.

This proposed rule does not add gas
turbine engines for military vessels of
war to the proposed new ECCN 8A609.
Instead, the Administration issued a
separate proposed rule, on December 6,
describing the U.S. Government’s
controls on gas turbine engines and
related items for military aircraft, ships,
and vehicles that no longer warrant
control under the USML or an existing
018 ECCN on the CCL. Similarly, this
proposed rule does not address military
submersible vessels of war, submarines,
and related articles that no longer
warrant control under the USML—BIS
will address controls on these items in
a separate proposed rule.

ECCN 8B609.a would control test,
inspection, and production
“equipment” “specially designed” for
the ““development” or “production” of
surface vessels of war and related
commodities enumerated in ECCN
8A609 (except for items in 8A609.y) or
in USML Category VI. Paragraphs .b
through .x and paragraphs .y.1 through
.y.98 would be reserved for possible
future use.

ECCN 8C609.a would control
materials “‘specially designed” for the
“development” or “production” of
surface vessels of war and related
commodities enumerated in ECCN
8A609 that are not specified elsewhere
on the CCL, such as in Category 1, or on
the USML. Paragraphs .b through .x of
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ECCN 8C609 would be reserved for
possible future use. USML subcategory
XIII(f) would continue to control
structural materials “‘specifically
designed, developed, configured,
modified, or adapted for defense
articles,” such as warships and vessels
of war controlled by USML subcategory
VI(a). The State Department plans to
publish a proposed rule that would
make USML Category XIII(f) a more
positive list of controlled structural
materials. Commerce will publish a
corresponding proposed rule under
which ECCN 8C609 would control any
materials “specially designed” for
USML Category VI or ECCN 8A609 that
would no longer be controlled by the
revised XIII(f).

ECCN 8D609.a would control
“software” “required” for the
“development,” “production,”
operation, or maintenance of
commodities enumerated in 8A609,
8B609, or 8C609. Paragraphs .b through
.x of ECCN 8D609 would be reserved for
possible future use. ECCN 8D609.y
would control specific “software”
“specially designed” for the
“development,” “production,”
operation, or maintenance of
commodities enumerated in ECCN
8A609.y, 8B609.y, or 8C609.y.

ECCN 8E609.a would control
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, or overhaul of items enumerated
in ECCN 8A609, 8B609, 8C609, or
8D609, except for items enumerated in
8A609.y, 8B609.y, 8C609.y, or 8D609.y.
Paragraphs .b through .x of ECCN 8E609
would be reserved for possible future
use. ECCN 8E609.y would control
specific “technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, or overhaul of items enumerated
in ECCN 8A609.y, 8B609.y, 8C609.y, or
8D609.y.

In addition, ECCNs 8A609, 8B609,
8C609, 8D609, and 8E609 would each
contain a special paragraph designated
“.y.99.” Paragraph .y.99 would control
any item that meets all of following
criteria: (i) The item is not listed on the
CCL; (ii) the item was previously
determined to be subject to the EAR in
an applicable commodity jurisdiction
determination issued by the U.S.
Department of State; and (iii) the item
would otherwise be controlled under
one of these Category 8, 600 series,
ECCNs because, for example, the item
was ‘“‘specially designed” for a military
use. Items in these .y.99 paragraphs
would be subject to antiterrorism
controls.

Corresponding Amendments

As discussed in further detail below,
the July 15 proposed rule stated that one
reason for control for items classified in
the 600 series is Regional Stability
(specifically, RS Column 1). Items
classified under proposed ECCN 8A609,
ECCN 8B609, or ECCN 8C609, other
than ECCN 8A609.y, 8B609.y, or
8C609.y items, as well as related
technology and software classified
under ECCNs 8D609 and 8E609, would
be controlled for this reason, among
others. Correspondingly, this proposed
rule would revise § 742.6 of the EAR to
apply the RS Column 1 licensing policy
to commodities classified under ECCN
8A609, 8B609, 8C609 (except
paragraphs .y of those ECCNs), and to
related software and technology
classified under ECCNs 8D609 and
8E609. Note that the proposed rule on
military aircraft and related items that
BIS published on November 7 would
amend the RS Column 1 licensing
policy to impose a general policy of
denial for “600 series” items if the
destination is subject to a United States
arms embargo.

Relationship to the July 15 Proposed
Rule

As referenced above, the purpose of
the July 15 proposed rule is to establish
within the EAR the framework for
controlling on the CCL articles that the
President determines no longer warrant
control on the USML. To facilitate that
goal, the July 15 proposed rule contains
definitions and concepts that are meant
to be applied across Categories.
However, as BIS undertakes
rulemakings to move specific types of
articles from the USML to the CCL, if
and after the President determines that
such articles no longer warrant control
under the USML, there may be
unforeseen issues or complications that
require BIS to reexamine those
definitions and concepts. The comment
period for the July 15 proposed rule
closed on September 13, 2011. In the
November 7 proposed rule, BIS
proposed several changes to those
definitions and concepts. The comment
period for the November 7 proposed
rule closed on December 22, 2011.

To the extent that this rule’s proposals
affect any provision in the July 15
proposed rule or the July 15 proposed
rule’s provisions affect this proposed
rule, BIS will consider comments on
those provisions so long as they are
within the context of the changes
proposed in this rule. For example, BIS
will consider comments on how the
movement of Category VI items from the
USML to the CCL affects a definition,

restriction, or provision that was
contained in the July 15 proposed rule.
BIS will also consider comments on the
impact of a definition of a term in the
July 15 proposed rule when that term is
used in this proposed rule. BIS will not
consider comments of a general nature
regarding the July 15 proposed rule that
are submitted in response to this
rulemaking.

BIS believes that the following
provisions of the July 15 proposed rule
and the November 7 proposed rule on
aircraft and related items are among
those that could affect the items covered
by this proposed rule:

e De minimis provisions in § 734.4;

¢ Restrictions on use of license
exceptions in §§740.2, 740.10, 740.11,
and 740.20;

¢ Change to national security
licensing policy in § 742.4;

¢ Requirement to request
authorization to use License Exception
STA (strategic trade authorization) for
end items in 600 series ECCNs and
procedures for submitting such requests
in §§740.2, 740.20, 748.8 and Supp. No.
2 to part 748;

e Addition of 600 series items to
Supplement No. 2 to Part 744—List of
Items Subject to the Military End-Use
Requirement of § 744.21; and

e Definitions of terms in § 772.1.

BIS believes that the following
provisions of this proposed rule are
among those that could affect the
provisions of the July 15 and November
7 proposed rules:

o Additional 600 series items
identified in the RS Column licensing
policy described in § 742.6.

Effects of This Proposed Rule

BIS believes that the principal effect
of this rule will be to provide greater
flexibility for exports and reexports to
NATO member countries and other
multiple-regime-member countries of
items the President determines no
longer warrant control on the United
States Munitions List. This greater
flexibility will be in the form of:
application of the EAR’s de minimis
threshold principle for items
constituting less than a de minimis
amount of controlled U.S.-origin content
in foreign made items; availability of
license exceptions, particularly License
Exceptions RPL (servicing and
replacement of parts and equipment)
and STA (strategic trade authorization);
elimination of the requirements for
manufacturing license agreements and
technical assistance agreements in
connection with exports of technology;
and a reduction in, or elimination of,
exporter and manufacturer registration
requirements and associated registration
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fees. Some of these specific effects are
discussed in more detail below.
De minimis

Section 734.3 of the EAR provides,
inter alia, that under certain conditions
items made outside the United States
that incorporate items subject to the
EAR are not subject to the EAR if they
do not exceed a “de minimis”
percentage of controlled U.S. origin
content. Depending on the destination,
the de minimis percentage can be either
10 percent or 25 percent. If the July 15
proposed rule’s amendments at § 734.4
of the EAR are adopted, the new ECCNs
8A609, 8B609, 8C609, 8D609 and 8E609
proposed in this rule would be subject
to the de minimis provisions set forth in
the July 15 proposed rule, because they
would be “600 series”” ECCNs. Foreign-
made items incorporating items
controlled under the new ECCNs would
become eligible for de minimis
treatment at the 10 percent level (i.e., a
foreign-made item is not subject to the
EAR if the value of its U.S.-origin
controlled content does not exceed 10
percent of foreign-made item’s value).
The AECA does not permit the ITAR to
have a de minimis treatment for these
USML-listed items, regardless of the
significance or insignificance of the
item, meaning that items subject to the
ITAR remain subject to the ITAR when
they are incorporated abroad into a
foreign-made item, regardless of the
percentage of U.S. origin content in the
foreign-made item. In addition, foreign-
made items that incorporate any items
that are currently classified under an
018 ECCN and that are moved to a new
600 series ECCN would be subject to the
EAR if those foreign-made items
contained more than 10 percent U.S.-
origin controlled content, regardless of
the destination and regardless of the
proportion of the U.S.-origin controlled
content accounted for by the former 018
ECCN items.

Based on the July 15 rule’s proposals,
foreign-made items that contain
controlled U.S.-origin content classified
under non-600 series ECCNSs, as well as
600 series ECCNs, would potentially
have to be evaluated in two stages to
determine whether they would qualify
for de minimis treatment. First, the
value of the 600 series ECCN content
would have to be calculated. If the value
of the 600 series ECCN content exceeds
10 percent of the value of the foreign-
made item, the item would not qualify
for de minimis treatment and would be
subject to the EAR. However, if the
value of the 600 series ECCN content
does not exceed 10 percent of the value
of the foreign-made item, then the value
of all of the controlled U.S. origin

content (including both non-600 series
and 600 series ECCN content) would
have to be calculated to determine
whether the foreign made item’s total
U.S. origin controlled content exceeds
the de minimis percentage (either 10
percent or 25 percent) applicable to the
country of destination. BIS is reviewing
comments that the public submitted
with respect to this proposal and plans
to publish another proposed rule that
addresses these comments and other
related issues.

Use of License Exceptions

The July 15 proposed rule would
impose certain restrictions on the use of
license exceptions for items that would
be controlled under the new 600 series
ECCNs on the CCL. For example,
proposed § 740.2(a)(12) would make 600
series items that are destined for a
country subject to a United States arms
embargo ineligible for shipment under a
license exception, except where
authorized by License Exception GOV
under § 740.11(b)(2)(ii) of the EAR. In
addition, the use of License Exception
GOV for 600 series commodities would
be limited to situations in which the
United States Government is the
consignee and end user or to situations
in which the consignee or end user is
the government of a country listed in
§740.20(c)(1). With respect to License
Exception STA, the July 15 proposed
rule would (i) limit eligibility for “end
items” in 600 series ECCNs to those end
items for which a specific request for
License Exception STA eligibility (filed
in conjunction with a license
application) has been approved and (ii)
require that the end item be for ultimate
end use by a foreign government agency
of a type specified in the July 15
proposed rule. The July 15 proposed
rule also would limit exports of 600
series parts, components, accessories,
and attachments under License
Exception STA for ultimate end use by
the same set of end users and limit the
shipment of 600 series items under
License Exception STA to destinations
listed in § 740.20(c)(1).

BIS believes that, even with the July
15 and November 7 proposed
restrictions on the use of license
exceptions for 600 series items, the
restrictions on those items currently on
the USML would be reduced,
particularly with respect to exports to
NATO members and multiple-regime
member countries, if those items are
moved from the USML to proposed
ECCN 8A609.

Making U.S. Export Controls More
Consistent with the Wassenaar
Arrangement Munitions List Controls

The Administration has stated, since
the beginning of the Export Control
Reform Initiative, that the reforms will
be consistent with the obligations of the
United States to the multilateral export
control regimes. Accordingly, the
Administration will, in this and
subsequent proposed rules, exercise its
national discretion to implement,
clarify, and, to the extent feasible, align
its controls with those of the regimes.
For example, the proposed ECCN 8A609
tracks, to the extent possible, the
numbering structure and text of WAML
category 9 pertaining to surface vessels
of war not subject to the ITAR. It also
implements in 8 A609.x the controls in
WAML category 16 for forgings,
castings, and other unfinished products;
in 8B609.a the controls in WAML
category 18 for production equipment;
in 8D609 the applicable controls in
WAML category 21 for software; and in
8E609 the applicable controls in WAML
category 22 for technology.

Other Effects

Pursuant to the framework identified
in the July 15 proposed rule,
commodities classified under ECCN
8A609 (other than ECCN 8A609.y),
along with related test inspection and
production equipment, materials,
software, and technology classified
under ECCN 8B609, 8C609, 8D609 or
8E609 (except items classified under the
.y paragraphs of these ECCNs) would be
subject to the licensing policies that
apply to items controlled for national
security reasons, as described in
§ 742.4(b)(1)—specifically, NS Column 1
controls. All commodities in ECCN
8A609 (other than those identified in
8A609.y, which are controlled for AT
Column 1 anti-terrorism reasons only
and may also be subject to the
prohibitions described in Part 744),
along with related test, inspection and
production equipment, materials,
software and technology classified
under ECCN 8B609, 8C609, 8D609 or
8E609 (except items classified under the
.y paragraphs of these ECCNs), would be
subject to the regional stability licensing
policies set forth in § 742.6(a)(1)—
specifically, RS Column 1.

The July 15 proposed rule would
change § 742.4 to apply a general policy
of denial to 600 series items for
destinations that are subject to a United
States arms embargo. That policy would
apply to all items controlled for national
security (NS) reasons under this
proposed rule. The November 7
proposed rule would expand that
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general policy of denial to include 600
series items subject to the licensing
policies that apply to items controlled
for regional stability reasons, as
described in § 742.6(b)(1)—specifically,
RS Column 1. While this change might
seem redundant for the items affected
by this proposed rule, it ensures that a
general denial policy would apply to
any 600 series items that are controlled
for missile technology (MT) and
regional stability (RS) reasons, but not
for national security (NS) reasons (as
would be the case for certain items
affected by the aircraft rule).

Jurisdictional and Classification Status
of Items Subject to Previous Commodity
Jurisdiction Determinations

The Administration recognizes that
some items that would fall within the
scope of the proposed new ECCNs will
have been subject to commodity
jurisdiction (CJ) determinations issued
by the United States Department of
State. The State Department will have
either determined that the item was
subject to the jurisdiction of the ITAR or
that it was not. (See 22 CFR §§120.3
and 120.4). Under this proposed rule,
items that the State Department
determined to be not subject to the ITAR
and that are not described on the CCL
would be subject to the AT-only
controls of the “.y.99” paragraph of a
600 series ECCN if they would
otherwise be within the scope of the
ECCN. Thus, for example, ECCN
8A609.x would control any part,
component, accessory, or attachment
not specifically identified in the USML
or elsewhere in the ECCN if it was
“specially designed” for a surface vessel
of war. However, any part, component,
accessory or attachment, which is
determined by CJ not to be subject to the
ITAR and is (as defined) “specially
designed” for a surface vessel of war,
would be controlled under 8A609.y.99
if it is not identified elsewhere on the
CCL. If the item is controlled, either as
a matter of law or as the result of a
subsequent commodity classification
(“CCATS”) determination by
Commerce, under an ECCN that is
currently on the CCL (e.g., ECCN
8A992.1), that ECCN would continue to
apply to the item. This general approach
will, pending public comment, be
repeated in subsequent proposed rules
pertaining to other categories of items.

If, however, the State Department had
made a CJ determination that a
particular item was subject to the
jurisdiction of ITAR but that item is not
described on the final, implemented
version of a revised USML category, a
new CJ determination would not be
required unless there is doubt about the

application of the new USML category
to the item. (See 22 CFR 120.4). Thus,
unless there are doubts about the
jurisdictional status of a particular item,
exporters and reexporters would be
entitled to rely on the revised USML
categories when making jurisdictional
determinations, notwithstanding past CJ
determinations that, under the previous
version of the USML, the item was ITAR
controlled.

Finally, if the State Department had
made a CJ determination that a
particular item was subject to the
jurisdiction of the ITAR and that item
remains in the revised USML, the item
would remain subject to the jurisdiction
of the ITAR.

Section-by-Section Description of the
Proposed Changes

e Section 742.6—ECCNs 8A609,
8B609, 8C609, 8D609 and 8E609 are
added to § 742.6(a)(1) to impose an RS
Column 1 license requirement and
licensing policy, including a general
policy of denial in Section 742.6(b)(1)
for applications to export or reexport
“600 series” items to destinations that
are subject to a United States arms
embargo.

e Supplement No. 1 to part 774—
Adds ECCNs 8A609, 8B609, 8C609,
8D609 and 8E609.

Request for Comments

BIS seeks comments on this proposed
rule. BIS will consider all comments
received on or before February 6, 2012.
All comments (including any personally
identifying information or information
for which a claim of confidentially is
asserted either in those comments or
their transmittal emails) will be made
available for public inspection and
copying. Parties who wish to comment
anonymously may do so by submitting
their comments via Regulations.gov,
leaving the fields that would identify
the commenter blank and including no
identifying information in the comment
itself.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 12, 2011, 76 FR 50661
(August 16, 2011), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act. BIS
continues to carry out the provisions of
the Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222.

Regulatory Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This proposed
rule would affect two approved
collections: Simplified Network
Application Processing + System
(control number 0694—-0088), which
includes, among other things, license
applications, and License Exceptions
and Exclusions (0694-0137).

As stated in the proposed rules
published at 76 FR 41958 (July 15,
2011), 76 FR 68675 (November 7, 2011),
76 FR 76072 (December 6, 2011), and 76
FR 76085 (December 6, 2011) and in the
proposed rule on submersible vessels,
oceanographic and associated
equipment that is being published in
conjunction with this proposed rule on
December 23, 2011, BIS believes that the
combined effect of all rules to be
published adding items to EAR that
would be removed from the ITAR as
part of the administration’s Export
Control Reform Initiative would
increase the number of license
applications to be submitted by
approximately 16,000 annually,
resulting in an increase in burden hours
of 5,067 (16,000 transactions at 17
minutes each) under control number
0694-0088.

Some items formerly on the USML
would become eligible for License
Exception STA under this rule. Other
such items may become eligible for
License Exception STA upon approval
of a request submitted in conjunction
with a license application. As stated in
the July 15 and November 7 proposed
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rules published by BIS, in the two
proposed rules that BIS published on
December 6, and in the proposed rule
on submersible vessels, oceanographic
and associated equipment that BIS is
publishing in conjunction with this
proposed rule on December 23, 2011,
BIS believes that the increased use of
License Exception STA resulting from
the combined effect of all rules to be
published adding items to EAR that
would be removed from the ITAR as
part of the administration’s Export
Control Reform Initiative would
increase the burden associated with
control number 0694-0137 by about
23,858 hours (20,450 transactions @ 1
hour and 10 minutes each).

BIS expects that this increase in
burden would be more than offset by a
reduction in burden hours associated
with approved collections related to the
ITAR. This proposed rule addresses
controls on surface vessels of war and
related parts, components, production
equipment, materials, software, and
technology. The largest impact of the
proposed rule would be with respect to
exporters of parts and components
because, under the proposed rule, most
U.S. and foreign military vessels of war
currently in service would continue to
be subject to the ITAR. Because, with
few exceptions, the ITAR allows
exemptions from license requirements
only for exports to Canada, most exports
to integrators for U.S government
equipment and most exports of routine
maintenance parts and components for
our NATO and other close allies require
State Department authorization. In
addition, the exports necessary to
produce parts and components for
defense articles in the inventories of the
United States and its NATO and other
close allies require State Department
authorizations. Under the EAR, as
proposed, a small number of low level
parts would not require a license to
most destinations. Most other parts,
components, accessories, and
attachments would become eligible for
export to NATO and other close allies
under License Exception STA. Use of
License Exception STA imposes a
paperwork and compliance burden
because, for example, exporters must
furnish information about the item
being exported to the consignee and
obtain from the consignee an
acknowledgement and commitment to
comply with the EAR. It is, however, the
Administration’s understanding that
complying with the requirements of
STA is likely to be less burdensome
than applying for licenses. For example,
under License Exception STA, a single
consignee statement can apply to an

unlimited number of products, need not
have an expiration date and need not be
submitted to the government in advance
for approval. Suppliers with regular
customers can tailor a single statement
and assurance to match their business
relationship rather than applying
repeatedly for licenses with every
purchase order to supply allied and, in
some cases, U.S forces with routine
replacement parts and components.

Even in situations in which a license
would be required under the EAR, the
burden likely will be reduced compared
to the license requirement of the ITAR.
In particular, license applications for
exports of technology controlled by
ECCN 8E609 are likely to be less
complex and burdensome than the
authorizations required to export ITAR-
controlled technology, i.e.,
Manufacturing License Agreements and
Technical Assistance Agreements.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to the notice
and comment rulemaking requirements
under the Administrative Procedure Act
(5 U.S.C. 553) or any other statute,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Under section 605(b) of the
RFA, however, if the head of an agency
certifies that a rule will not have a
significant impact on a substantial
number of small entities, the statute
does not require the agency to prepare
a regulatory flexibility analysis.
Pursuant to section 605(b), the Chief
Counsel for Regulation, Department of
Commerce, certifiedto the Chief Counsel
for Advocacy, Small Business
Administration that this proposed rule,
if promulgated, will not have a
significant impact on a substantial
number of small entities for the reasons
explained below. Consequently, BIS has
not prepared a regulatory flexibility
analysis. A summary of the factual basis
for the certification is provided below.

Number of Small Entities

The Bureau of Industry and Security
(BIS) does not collect data on the size
of entities that apply for and are issued
export licenses. Although BIS is unable
to estimate the exact number of small
entities that would be affected by this
rule, it acknowledges that this rule
would affect some unknown number.

Economic Impact

This proposed rule is part of the
Administration’s Export Control Reform
Initiative. Under that initiative, the
United States Munitions List (22 CFR
part 121) (USML) would be revised to be
a “‘positive” list, i.e., a list that does not
use generic, catch-all controls on any
part, component, accessory, attachment,
or end item that was in any way
specifically modified for a defense
article, regardless of the article’s
military or intelligence significance or
non-military applications. At the same
time, articles that are determined to no
longer warrant control on the USML
would become controlled on the
Commerce Control List (CCL). Such
items, along with certain military items
that currently are on the CCL, will be
identified in specific Export Control
Classification Numbers (ECCNs) known
as the “‘600 series” ECCNs. In addition,
some items currently on the Commerce
Control List would move from existing
ECCNs to the new 600 series ECCNs. In
practice, the greatest impact of this rule
on small entities would likely be
reduced administrative costs and
reduced delay for exports of items that
are now on the USML but would
become subject to the EAR. This rule
focuses on Category VI articles, which
are surface vessels of war and related
parts, components, production
equipment, software, and technology.
Most operational military vessels of war
currently in active inventory would
remain on the USML. However, parts
and components, which are more likely
to be produced by small businesses than
are complete military vessels of war,
would in many cases become subject to
the EAR. In addition, officials of the
Department of State have informed BIS
that license applications for such parts
and components are a high percentage
of the license applications for USML
articles review by that department.
Changing the jurisdictional status of
Category VI items would reduce the
burden on small entities (and other
entities as well) through: (i) Elimination
of some license requirements, (ii) greater
availability of license exceptions, (iii)
simpler license application procedures,
and (iv) reduced, or eliminated,
registration fees.

In addition, parts and components
controlled under the ITAR remain under
ITAR control when incorporated into
foreign-made items, regardless of the
significance or insignificance of the
item. This discourages foreign buyers
from incorporating such U.S. content.
The availability of de minimis treatment
under the EAR may reduce the incentive
for foreign manufacturers to refrain from
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purchasing U.S.-origin parts and
components.

Parts and components identified in
ECCN 8A609.y would be designated
immediately as parts and components
that, even if specially designed for a
military use, have little or no military
significance. These parts and
components, which under the ITAR
require a license to nearly all
destinations, would, under the EAR,
require a license to only five
destinations and, if destined for a
military end use, to the People’s
Republic of China.

Many exports and reexports of the
Category VI articles that would be
placed on the CCL by this rule,
particularly parts and components,
would become eligible for license
exceptions that apply to shipments to
United States Government agencies,
shipments valued at less than $1,500,
parts and components being exported
for use as replacement parts, temporary
exports, and License Exception Strategic
Trade Authorization (STA), reducing
the number of licenses that exporters of
these items would need. License
Exceptions under the EAR would allow
suppliers to send routine replacement
parts and low level parts to NATO and
other close allies and export control
regime partners for use by those
governments and for use by contractors
building equipment for those
governments or for the United States
government without having to obtain
export licenses. Under License
Exception STA, the exporter would
need to furnish information about the
item being exported to the consignee
and obtain a statement from the
consignee that, among other things,
would commit the consignee to comply
with the EAR and other applicable U.S.
laws. Because such statements and
obligations can apply to an unlimited
number of transactions and have no
expiration date, they would impose a
net reduction in burden on transactions
that the government routinely approves
through the license application process
that the License Exception STA
statements would replace.

Even for exports and reexports for
which a license would be required, the
process would be simpler and less
costly under the EAR. When a USML
Category VI article is moved to the CCL,
the number of destinations for which a
license is required would remain
unchanged. However, the burden on the
license applicant would decrease
because the licensing procedure for CCL
items is simpler and more flexible than
the license procedure for UMSL articles.

Under the USML licensing procedure,
an applicant must include a purchase

order or contract with its application.
There is no such requirement under the
CCL licensing procedure. This
difference gives the CCL applicant at
least two advantages. First, the
applicant has a way of determining
whether the U.S. government will
authorize the transaction before it enters
into potentially lengthy, complex and
expensive sales presentations or
contract negotiations. Under the USML
procedure, the applicant must caveat all
sales presentations with a reference to
the need for government approval and is
more likely to engage in substantial
effort and expense only to find that the
government will reject the application.
Second, a CCL license applicant need
not limit its application to the quantity
or value of one purchase order or
contract. It may apply for a license to
cover all of its expected exports or
reexports to a specified consignee over
the life of a license (normally two years,
but may be longer if circumstances
warrant a longer period), thus reducing
the total number of licenses for which
the applicant must apply.

In addition, many applicants
exporting or reexporting items that this
rule would transfer from the USML to
the CCL would realize cost savings
through the elimination of some or all
registration fees currently assessed
under the USML’s licensing procedure.
Currently, USML applicants must pay to
use the USML licensing procedure even
if they never actually are authorized to
export. Registration fees for
manufacturers and exporters of articles
on the USML start at $2,500 per year,
increase to $2,750 for organizations
applying for one to ten licenses per year
and further increases to $2,750 plus
$250 per license application (subject to
a maximum of three percent of total
application value) for those who need to
apply for more than ten licenses per
year. There are no registration or
application processing fees for
applications to export items listed on
the CCL. Once the Category VI items
that are the subject to this rulemaking
are moved from the USML to the CCL,
entities currently applying for licenses
from the Department of State would find
their registration fees reduced if the
number of USML licenses those entities
need declines. If an entity’s entire
product line is moved to the CCL, its
ITAR registration and registration fee
requirement would be eliminated
entirely.

De minimis treatment under the EAR
would become available for all items
that this rule would transfer from the
USML to the CCL. Items subject to the
ITAR remain subject to the ITAR when
they are incorporated abroad into a

foreign-made product regardless of the
percentage of U.S content in that foreign
made product. Foreign-made products
incorporating items that this rule would
move to the CCL would be subject to the
EAR only if their total controlled U.S.-
origin content exceeds 10 percent.
Because including small amounts of
U.S.-origin content would not subject
foreign-made products to the EAR,
foreign manufacturers would have less
incentive to refrain from purchasing
such U.S.-origin parts and components,
a development that potentially would
mean greater sales for U.S. suppliers,
including small entities.

For items currently on the CCL that
would be moved from existing ECCNs to
the new 600 series, license exception
availability would be narrowed
somewhat and the applicable de
minimis threshold for foreign-made
products containing those items would
in some cases be reduced from 25
percent to 10 percent. However, BIS
believes that increased burden imposed
by those actions will be offset
substantially by the reduction in burden
attributable to the moving of items from
the USML to CCL and the compliance
benefits associated with the
consolidation of all WAML items
subject to the EAR in one series of
ECCNs.

Conclusion

BIS is unable to determine the precise
number of small entities that would be
affected by this rule. Based on the facts
and conclusions set forth above, BIS
believes that any burdens imposed by
this rule would be offset by a reduction
in the number of items that would
require a license, increased
opportunities for use of license
exceptions for exports to certain
countries, simpler export license
applications, reduced or eliminated
registration fees and application of a de
minimis threshold for foreign-made
items incorporating U.S.-origin parts
and components, which would reduce
the incentive for foreign buyers to
design out or avoid U.S.-origin content.
For these reasons, the Chief Counsel for
Regulation of the Department of
Commerce certified to the Chief Counsel
for Advocacy of the Small Business
Administration that this rule, if adopted
in final form, would not have a
significant economic impact on a
substantial number of small entities.

List of Subjects
15 CFR Part 742

Exports, Terrorism.
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15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, parts 742 and 774 of the
Export Administration Regulations (15
CFR parts 730—774) are proposed to be
amended as follows:

PART 742—[AMENDED]

1. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 12, 2011, 76 FR
50661 (August 16, 2011); Notice of November
9, 2011, 76 FR 70319 (November 10, 2011).

2. Section 742.6 is amended by
revising paragraph (a)(1) to read as
follows:

§742.6 Regional stability.

(a) * * %

(1) RS Column 1 License
Requirements in General. As indicated
in the CCL and in RS column 1 of the
Commerce Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to all
destinations, except Canada, for items
described on the CCL under ECCNs
0A521; 0A606 (except 0A606.b and .y);
0B521; 0B606 (except 0B606.y); 0C521;
0C606 (except 0C606.y); 0D521; 0D606
(except 0D606.y); 0E521; OE606 (except
0E606.y); 6A002.a.1, a.2, a.3, .c, Or .€;
6A003.b.3, and b.4.a; 6A008.j.1;
6A998.b; 6D001 (only “‘software” for the
“development” or “production” of
items in 6A002.a.1, a.2, a.3, .c;
6A003.b.3 and .b.4; or 6A008.j.1); 6D002
(only “software” for the “use” of items
in 6A002.a.1, a.2, a.3, .c; 6A003.b.3 and
.b.4; or 6A008.j.1); 6D003.c; 6D991 (only
“software” for the “development,”
“production,” or “use” of equipment
classified under 6 A002.e or 6A998.b);
6E001 (only “technology” for
“development” of items in 6A002.a.1,
a.2, a.3 (except 6A002.a.3.d.2.a and
6A002.a.3.e for lead selenide focal plane
arrays), and .c or .e, 6A003.b.3 and b.4,
or 6A008.j.1); 6E002 (only “technology”
for “production” of items in 6A002.a.1,
a.2,a.3, .c, or.e, 6A003.b.3 or b.4, or
6A008.j.1); 6E991 (only “technology”
for the “development,” “production,” or
“use” of equipment classified under
6A998.b); 6D994; 7A994 (only QRS11-

00100-100/101 and QRS11-0050-443/
569 Micromachined Angular Rate
Sensors); 7D001 (only “software” for
“development” or “production” of
items in 7A001, 7A002, or 7A003);
7E001 (only “technology” for the
“development” of inertial navigation
systems, inertial equipment, and
specially designed components therefor
for civil aircraft); 7E002 (only
“technology” for the “production” of
inertial navigation systems, inertial
equipment, and specially designed
components therefor for civil aircraft);
7E101 (only “technology” for the “use”
of inertial navigation systems, inertial
equipment, and specially designed
components for civil aircraft); 8A609
(except 8A609.y); 8B609 (except
8B609.y); 8C609 (except 8C609.y);
8D609 (except software for the
“development,” “production,”
operation, or maintenance of
commodities controlled by 8A609.y,
8B609.y, or 8C609.y); 8E609 (except
“technology” for the “development,”
‘“production,” operation, installation,
maintenance, repair, or overhaul of
commodities controlled by 8A609.y,
8B609.y, or 8C609.y); 9A610 (except
9A610.y); 9A619 (except 9A619.y);
9B610 (except 9B610.y); 9B619 (except
9B619.y); 9C610 (except 9C610.y);
9C619 (except 9C619.y); 9D610 (except
software for the “development,”
“production,” operation, installation,
maintenance, repair, or overhaul of
commodities controlled by 9A610.y,
9B610.y, or 9C610.y); 9D619 (except
software for the “development,”
“production,” operation, or
maintenance of commodities controlled
by 9A619.y, 9B619.y, or 9C619.y);
9E610 (except “technology” for the
“development,” “production,”
operation, installation, maintenance,
repair, or overhaul of commodities
controlled by ECCN 9A610.y, 9B610.y,
or 9C610.y); and 9E619 (except
“technology” for the “development,”
“production” operation, installation,
maintenance, repair, or overhaul of
commodities controlled by ECCN
9A619.y, 9B619.y, or 9C619.y).

* * * * *

PART 774—[AMENDED]

3. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287¢, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001

Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

4. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8A609
between ECCNs 8A018 and 8A992 to
read as follows:

Supplement No. 1 to Part 774—The

Commerce Control List

* * * * *

8A609 Surface vessels of war and
related commodities.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8A609.y.

RS applies to entire
entry except
8A609.y.

AT applies to entire
entry.

RS Column 1.

AT Column 1.

License Exceptions

LVS: $1,500.

GBS: N/A.

CIV:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any item in
8A609. Paragraph (c)(1) of License
Exception STA (§ 740.20(c)(1)) may not
be used for any “end item” in 8A609,
unless determined by BIS to be eligible
for License Exception STA in
accordance with § 740.20(g) (License
Exception STA eligibility requests for
“600 series” end items). See § 740.20(g)
for the procedures to follow if you wish
to request new STA eligibility for “end
items”” under this ECCN 8A609 as part
of an export, reexport, or transfer (in-
country) license application. “End
items”” under this entry that have
already been determined to be eligible
for License Exception STA are listed in
Supplement No. 4 to part 774 and on
the BIS Web site at www.bis.doc.gov.
Paragraph (c)(1) of License Exception
STA (§740.20(c)(1)) may be used for
items in 8A609.x without the need for
a determination described in
§740.20(g).

List of Items Controlled

Unit: Items in number; parts,
components, accessories and
attachments in $ value.

Related Controls: (1) Surface vessels
of war and special naval equipment, and
technical data (including software), and
services directly related thereto,
described in 22 CFR part 121, Category
VI, Surface Vessels of War and Special
Naval Equipment are subject to the
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jurisdiction of the International Traffic
in Arms Regulations. (2) See ECCN
0A919 for foreign-made ‘“‘military
commodities” that incorporate more
than 10% U.S.-origin “600 series”
items. (3) For controls on diesel engines
and electric motors for surface vessels of
war subject to the EAR, see ECCN
8A992.g. (4) For controls on military gas
turbine engines and related items for
vessels of war, see ECCN 9A619 (as
published on December 6, 2011, at 76
FR 76072, in a separate proposed rule
that addresses gas turbine engines for
military vehicles, vessels of war, and
aircraft).

Related Definitions: N/A.

Items:

a. Surface Vessels of war “specially
designed” for a military use and not
enumerated in the USML.

Note: 8A609.a includes: (i) underway
replenishment ships, (ii) surface vessel and
submarine tender and repair ships, (iii) non-
submersible submarine rescue ships, (iv)
other auxiliaries (e.g., AGDS, AGF, AGM,
AGOR, AGOS, AH, AP, ARL, AVB, AVM,
and AVT), (v) amphibious warfare craft
except those that are armed; or (vi)
unarmored, and unarmed coastal, patrol,
roadstead, and Coast Guard and other patrol
craft with mounts or hard points for firearms
of .50 caliber or less.

b. through w. [RESERVED]

x. “Parts,” “‘components,”
‘“accessories and attachments” that are
“specially designed” for a commodity
enumerated in ECCN 8A609 or a
defense article enumerated in USML
Category VI and not specified elsewhere
in the CCL or the USML.

Note 1: Forgings, castings, and other
unfinished products, such as extrusions and
machined bodies, that have reached a stage
in manufacturing where they are clearly
identifiable by material composition,
geometry, or function as commodities
controlled by ECCN 8A609.x are controlled
by ECCN 8A609.x.

Note 2: “Parts,” ““components,”
“accessories and attachments” specified in
USML subcategory VI(g) are subject to the
controls of that paragraph. “Parts,”
“components,” “accessories and
attachments” specified in ECCN 8A609.y are
subject to the controls of that paragraph.

9 ¢

y. Specific “parts,” “components,”
““accessories and attachments”
“specially designed” for a commodity
subject to control in this ECCN or for a
defense article in USML Category VI
and not elsewhere specified in the
USML or the CCL, as follows:

y.1. Ship service hydraulic and
pneumatic systems;

y.2. Internal communications systems;

y.3. Filters and filter assemblies for
hydraulic, oil and fuel systems;

y.4. Galleys and related equipment;

y.5. Hydraulic and fuel hoses, straight
and unbent lines, fittings, clips,
couplings, and brackets;

y.6. Lavatories and sanitary systems;

y.7. Magnetic compass, magnetic
azimuth detector;

y.8. Medical facilities and related
equipment;

y.9. Potable water storage systems;

y.10. Filtered and unfiltered panel
knobs, indicators, switches, buttons,
and dials;

y.11. Emergency lighting;

y.12. Analog gauges and indicators;

y.13. Audio selector panels.

y.14. to y.98 [RESERVED]

y.99. Commodities not identified on
the CCL that (i) have been determined,
in an applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8A6009.

5. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8B609
immediately following ECCN 8B001 to
read as follows:

8B609 Test, inspection, and
production “equipment” and
related commodities “specially
designed” for the “development” or
“production” of commodities
enumerated in ECCN 8A609 or
USML Category VI, as follows.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8B609.y.

RS applies to entire
entry except
8B609.y.

AT applies to entire

entry.

RS Column 1.

AT Column 1.

License Exceptions

LVS: $1,500.

GBS:N/A.

CIV:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any item in
8B609.

List of Items Controlled

Unit: N/A.

Related Controls: N/A.

Related Definitions: N/A.

Items:

a. Test, inspection, and production
“equipment” “specially designed” for
the “production” or “development” of
commodities enumerated in ECCN
8A609 (except for 8A609.y) or in USML

Category VI, and “‘parts,”

“components,” “accessories and
attachments” “specially designed”
therefor.

b. through x. [RESERVED]

y. Specific test, inspection, and
production “equipment” “specially
designed” for the “production” or
“development”” of commodities
enumerated in ECCN 8A609 (except for
8A609.y) or USML Category VI and
“parts,” “components,” “accessories
and attachments” “‘specially designed”
therefor, as follows:

y.1. through y.98 [RESERVED]

y.99. Commodities not identified on
the CCL that (i) have been determined,
in an applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8B609.

6. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8C609
immediately following ECCN 8C001 to
read as follows:

8C609 Materials “specially designed”
for the “development” or
“production” of commodities
controlled by 8A609 not elsewhere
specified in the CCL or in the
USML.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8C609.y.

RS applies to entire
entry except
8C609.y.

AT applies to entire

entry.

RS Column 1.

AT Column 1.

License Exceptions

LVS: $1,500.

GBS:N/A.

CIV: N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any item in
8C609.

List of Items Controlled

Unit: N/A.

Related Controls: (1) See USML
Categories VI and XIII(f) for controls on
materials specially designed for vessels
of war enumerated in USML Category
VI. (2) See ECCN 0A919 for foreign
made “military commodities” that
incorporate more than 10% U.S.-origin
“600 series” items.

Related Definitions: N/A.

Items:
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a. Materials “specially designed” for
commodities enumerated in ECCN
8A609 (except for 8A609.y) not
elsewhere specified in the USML or the
CCL.

Note 1: Materials enumerated elsewhere in
the CCL, such as in a CCL Category 1 ECCN,
are controlled pursuant to the controls of the
applicable ECCN.

b. to .x. [RESERVED]

y. Specific materials ““specially
designed” for the ““development” or
“production” of commodities
enumerated in ECCN 8A609 (except for
8A609.y), and ‘“‘parts,” “‘components,”
“accessories and attachments”
“specially designed” therefor, as
follows:

y.1. through y.98 [RESERVED]

y.99. Materials not identified on the
CCL that (i) have been determined, in an
applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8C609.

7. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8D609
between ECCN 8D002 and 8D992 to
read as follows:

8D609 Software “specially designed”
for the “development,”
“production,” operation or
maintenance of surface vessels of
war and related commodities
controlled by 8A609, equipment
controlled by 8B609, or materials
controlled by 8C609.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8D609.y.

RS applies to entire
entry except
8D609.y.

AT applies to entire

entry.

RS Column 1.

AT Column 1.

License Exceptions

CIV:N/A.

TSR:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any software
in 8D609.

List of Items Controlled

Unit: $ value.

Related Controls: (1) Software directly
related to articles enumerated in USML
Category VI is controlled under USML
Category VI(g). (2) See ECCN 0A919 for
foreign made ‘“‘military commodities”

that incorporate more than 10% U.S.-
origin ‘600 series” items.

Related Definitions: N/A.

Items:

a. “Software” ““specially designed” for
the “development,” “production,”
operation, or maintenance of
commodities controlled by ECCN
8A609, ECCN 8B609, or ECCN 8C609
(except for ECCN 8A609.y, 8B609.y, or
8C609.y).

b. to x. [RESERVED]

y. Specific “software” “specially
designed” for the “development,”
“production,” operation, or
maintenance of commodities
enumerated in ECCN 8A609.y, 8B609.y,
or 8C609.y, as follows:

y.1. through y.98 [RESERVED]

y.99. Software not identified on the
CCL that (i) has been determined, in an
applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8D609.

8. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8E609
between ECCN 8E002 and 8E992 to read
as follows:

8E609 ‘‘Technology” “required” for
the “development,” “production,”
operation, installation,
maintenance, repair, or overhaul of
surface vessels of war and related
commodities controlled by 8A609,
equipment controlled by 8B609,
materials controlled by 8C609, or
software controlled by 8D609.

9 ¢

99

99 66

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8E609.y.

RS applies to entire
entry except
8E609.y.

AT applies to entire

entry.

RS Column 1.

AT Column 1.

License Exceptions

CIV:N/A.

TSR:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any technology
in 8E609.

List of Items Controlled

Unit: N/A.

Related Controls: (1) Technical data
directly related to articles enumerated
in USML Category VI are controlled
under USML Category VI(g). (2) See

ECCN 0A919 for foreign made ‘“‘military
commodities” that incorporate more
than 10% U.S.-origin “600 series”
items.

Related Definitions: N/A.

Items:
a. “Technology” “required” for the
“development,” “production,”

operation, installation, maintenance,
repair, or overhaul of commodities
controlled by ECCN 8A609, 8B609, or
8C609, or “software” controlled by
ECCN 8D609, except for ECCN 8A609.y,
8B609.y, 8C609.y, or 8D609.y.

b. through x. [RESERVED]

y. Specific “technology” “required”
for the “development,” “production,”
operation, installation, maintenance,
repair, or overhaul of commodities
controlled by ECCN 8A609.y, 8B609.y
or 8C609.y, or “software” controlled by
ECCN 8D609.y, as follows:

y.1. through y.98 [RESERVED]

v.99. “Technology” not identified on
the CCL that (i) has been determined, in
an applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8E609.

Dated: December 16, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-32867 Filed 12-22-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 742 and 774
[Docket No. 110928603—-1605-02]
RIN 0694-AF39

Revisions to the Export Administration
Regulations (EAR): Control of
Submersible Vessels, Oceanographic
Equipment and Related Articles That
the President Determines No Longer
Warrant Control Under the United
States Munitions List (USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Proposed rule.

SUMMARY: The Bureau of Industry and
Security (BIS) publishes this proposed
rule that describes how submersible
vessels, oceanographic equipment and
related articles that the President
determines no longer warrant control
under Category VI (Vessels of War and
Special Naval Equipment) or Category
XX (Submersible Vessels,
Oceanographic and Associated
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Equipment) of the United States
Munitions List (USML) would be
controlled under the Commerce Control
List (CCL) in new Export Control
Classification Numbers (ECCNs) 8A620,
8B620, 8D620, and 8E620. In addition,
this proposed rule would control closed
and semi-closed circuit (rebreathing)
apparatus, engines and propulsion
systems for submersible vessels, and
submarine and torpedo nets, which are
currently controlled under ECCN
8A018, under new ECCN 8A620. With
this proposed rule, BIS also would
establish a new, unilateral control on
submersibles “specially designed” for
cargo transport that are not currently
subject to USML or CCL controls.

This rule is one of a planned series of
proposed rules that are part of the
Administration’s Export Control Reform
Initiative under which various types of
articles presently controlled on the
USML under the International Traffic in
Arms Regulations (ITAR) would,
instead, be controlled on the CCL in
accordance with the requirements of the
Export Administration Regulations
(EAR), if and after the President
determines that such articles no longer
warrant control on the USML.

BIS is publishing this proposed rule,
on December 23, 2011, in conjunction
with another proposed rule that
describes how surface vessels of war
and special naval equipment the
President determines no longer warrant
control under Category VI would be
controlled on the CCL under new
ECCNs 8A609, 8B609, 8C609, 8D609,
and 8E609. This proposed rule also is
being published in conjunction with
two proposed rules of the Department of
State, Directorate of Defense Trade
Controls, that would amend the list of
articles controlled by USML Categories
VI and Category XX, respectively. In
recognition of the significant difference
between surface vessels of war and
submarines, the U.S. Department of
State, Directorate of Defense Trade
Controls, is proposing to move
submarines and associated equipment
from Category VI on the USML to
Category XX.

DATES: Comments must be received by
February 6, 2012.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. The identification
number for this rulemaking is BIS—
2011-0045.

¢ By email directly to
publiccomments@bis.doc.gov. Include
RIN 0694—AF39 in the subject line.

e By mail or delivery to Regulatory
Policy Division, Bureau of Industry and

Security, U.S. Department of Commerce,
Room 2099B, 14th Street and
Pennsylvania Avenue NW, Washington,
DC 20230. Refer to RIN 0694—-AF39.

FOR FURTHER INFORMATION CONTACT:
Alexander Lopes, Director, Office of
Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, U.S. Department of Commerce,
Telephone: (202) 482—-4875, Email:
Alexander.Lopes@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

On July 15, 2011, as part of the
Administration’s ongoing Export
Control Reform Initiative, the Bureau of
Industry and Security (BIS) published a
proposed rule (76 FR 41958) (“the July
15 proposed rule”) that set forth a
framework for how articles the
President determines, in accordance
with section 38(f) of the Arms Export
Control Act (AECA) (22 U.S.C. 2778(f)),
would no longer warrant control on the
United States Munitions List (USML)
and, instead, would be controlled on the
Commerce Control List (CCL). The July
15 proposed rule also contained a
proposal by BIS describing how military
vehicles and related articles in USML
Category VII that no longer warrant
control under the USML would be
controlled on the CCL—the military
vehicles proposal was the first in a
series of such proposed rules to be
published by BIS. With this proposed
rule, BIS also would establish a new,
unilateral control on submersibles
“specially designed” for cargo transport
that are not currently subject to USML
or CCL controls.

On November 7, 2011 (76 FR 68675),
and December 6, 2011 (76 FR 76072),
BIS published proposed rules describing
how aircraft and related items, and gas
turbine engines and related items,
respectively, determined by the
President to no longer warrant control
under the USML would be controlled on
the CCL. In the November 7 proposed
rule, BIS also made several changes and
additions to the framework proposed in
the July 15 proposed rule.

BIS plans to publish additional
proposed rules describing how certain
articles that the President determines no
longer warrant control on the USML
would be controlled on the CCL.

BIS also plans to publish a proposed
rule describing how the new controls
described in this and similar notices
would be implemented, such as through
the use of “grandfather” clauses and
additional exceptions. The goal of such
provisions would be to give exporters
sufficient time to implement each final
rule and to avoid, to the extent possible,

situations where transactions would
require licenses from both the State
Department and the Commerce
Department.

Following the structure of the July 15
and November 7 proposed rules, which
describe the “export control reform
initiative framework” for transferring
certain USML items to the CCL, this
proposed rule describes BIS’s proposal
for how another group of items—
submersible vessels, oceanographic
equipment and related articles that are
controlled by USML Category VI or
Category XX—would be controlled on
the CCL. The changes described in this
proposed rule and related amendments
proposed by the State Department to
Categories VI and XX of the USML are
based on a review of these USML
Categories by the Defense Department,
which worked with the Departments of
State and Commerce in preparing the
proposed amendments. The review was
focused on identifying the types of
articles that are now controlled by
USML Category VI or Category XX that
are either: (i) Inherently military and
otherwise warrant control on the USML
or (ii) if they are a type common to civil
applications, possess parameters or
characteristics that provide a critical
military or intelligence advantage to the
United States, and are almost
exclusively available from the United
States. If an article satisfies either or
both of those criteria, the article would
remain on the USML. If an article does
not satisfy either criterion, but is
nonetheless a type of article that is, as
a result of differences in form and fit,
“specially designed” for military
applications, then it is identified in one
of the new ECCNs in this proposed rule.
Finally, if an article does not satisfy
either of the two criteria and is not
found to be “specially designed” for
military applications, the article is not
affected by this rule because such items
already are not on the USML. The
licensing policies and other EAR-
specific controls for such items that are
also described in this proposed rule
would enhance our national security by:
(i) Allowing for greater interoperability
with our NATO and other allies while
maintaining and expanding robust
controls that, in some instances, would
include prohibitions on exports or
reexports destined for other countries or
intended for proscribed end-users and
end-uses; (ii) enhancing our defense
industrial base by, for example,
reducing the current incentives for
foreign companies to design out or
avoid U.S.-origin ITAR-controlled
content, particularly with respect to
generic, unspecified parts and
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components; and (iii) permitting the
U.S. Government to focus its resources
on controlling, monitoring,
investigating, analyzing, and, if need be,
prohibiting exports and reexports of
more significant items to destinations,
end users, and end uses of greater
concern than our NATO allies and other
multi-regime partners.

Pursuant to section 38(f) of the AECA,
the President shall review the USML “to
determine what items, if any, no longer
warrant export controls under” the
AECA. The President must report the
results of the review to Congress and
wait 30 days before removing any such
items from the USML. The report must
“describe the nature of any controls to
be imposed on that item under any
other provision of law.”” 22 U.S.C.
2778(f)(1).

This proposed rule describes how
certain submersible vessels,
oceanographic equipment and related
articles currently in USML Category VI
or Category XX would be controlled by
the EAR and identified on the CCL, if
the President determines that the
articles no longer warrant control on the
USML. The Department of Commerce is
publishing in conjunction with this
proposed rule, on December 23, 2011, a
proposed rule describing how surface
vessels of war “‘specially designed” for
a military use and not enumerated on
the USML and related articles that the
President determines no longer warrant
control under Category VI would be
controlled on the CCL under new
ECCNs 8A609, 8B609, 8C609, 8D609,
and 8E609.

In the July 15 proposed rule, BIS
proposed creating a series of new
ECCNs to control items that: (i) Would
be moved from the USML to the CCL or
(ii) are listed on the Wassenaar
Arrangement on Export Controls for
Conventional Arms and Dual-Use Goods
and Technologies Munitions List
(Wassenaar Arrangement Munitions List
or WAML) and are already controlled
elsewhere on the CCL. The proposed
rule referred to this series as the “600
series” because the third character in
each of the new ECCNs would be a “6.”
The first two characters of the 600 series
ECCNs serve the same function as
described for any other ECCN in § 738.2
of the EAR. The first character is a digit
in the range 0 through 9 that identifies
the Category on the CCL in which the
ECCN is located. The second character
is a letter in the range A through E that
identifies the product group within a
CCL Category. In the 600 series, the
third character is the number 6. With
few exceptions, the final two characters
identify the WAML category that covers
items that are the same or similar to

items in a particular 600 series ECCN.
However, in this proposed rule, the final
two characters correspond with the
USML Category XX, instead of WAML
Category 20.

BIS will publish additional Federal
Register notices containing proposed
amendments to the CCL that will
describe proposed controls for
additional categories of articles the
President determines no longer warrant
control under the USML. The State
Department will publish, concurrently,
proposed amendments to the USML that
correspond to the BIS notices. BIS will
also publish proposed rules to further
align the CCL with the WAML and the
Missile Technology Control Regime
Equipment, Software and Technology
Annex.

Modifications to Provisions in the July
15 Proposed Rule

In addition to the proposals
mentioned above, this proposed rule
would make the following modifications
to the July 15 proposed rule:

e Changes to ECCN 8A018, and

e Addition of the new Category 8 (600
series) ECCNs to § 742.6(a)(1).

These modifications are described in
the section “Scope of this Proposed
Rule.”” BIS will consider comments on
the July 15 proposals only for the
specific paragraph, note, and ECCNs
referenced above, and only within the
context of this proposed rule’s
modifications to them.

Scope of This Proposed Rule

This proposed rule would create four
new 600 series ECCNs in CCL Category
8—8A620, 8B620, 8D620, and 8E620—
that would clarify the EAR controls that
apply to certain submersible vessels and
related items not enumerated on the
USML and also impose EAR controls on
harbor entrance detection devices and
related articles the President determines
no longer warrant control under USML
Category VI. Consistent with the
regulatory construct identified in the
July 15 proposed rule, this rule also
would move closed and semi-closed
circuit (rebreathing) apparatus, engines
and propulsion systems for submersible
vessels, and submarine and torpedo
nets, which are currently classified
under ECCN 8A018, to the new ECCN
8A620. As part of the proposed changes,
ECCN 8A018, as amended, would cross-
reference new ECCN 8A620 and current
ECCNs that control non-military
submersible vehicles, oceanographic
and associated equipment. As noted in
the July 15 proposed rule, moving items
from 018 ECCNs to the appropriate 600
series ECCNs would consolidate the

WAML and former USML items into
one series of ECCNs.

The review of USML Categories VI
and XX by the Departments of Defense,
State and Commerce resulted in a
determination by the agencies that U.S.
submarines, certain submersibles,
oceanographic equipment and related
articles controlled on the USML provide
a critical military and intelligence
advantage to the United States with
many technologies that are exclusively
available in the United States. The
exclusivity of this technology and the
need to preserve the tactical and
strategic superiority of the U.S.
submarine force has resulted in very few
exports of these USML items. In view of
these factors, combined with the unique
and independent nature of U.S.
submarine operations and a lesser need
for interoperability with our NATO and
other allies, the licensing jurisdiction
for submersible vessels, oceanographic
equipment and related articles currently
controlled on the USML will remain
largely unchanged. Furthermore, unlike
other proposed rules that have been
published as part of the
Administration’s Export Control Reform
Initiative, this proposed rule would not
affect the licensing jurisdiction of
“parts,” “components,” ‘“accessories
and attachments” “specially designed”
for articles that would continue to be
controlled under USML Category VI or
Category XX—such articles would
remain controlled on the USML.

Military submersibles determined by
the President to meet the criteria for
movement from the USML to the CCL
include Deep Submergence Rescue
Vehicles (DSRV) and Deep Submergence
Vehicles (DSV) and their specially
designed components. This proposed
rule would include these items in new
ECCN 8A620. In addition, submersibles
that are “specially designed” for cargo
transport, but not currently enumerated
on either the USML or the CCL, have
been determined to warrant control on
the CCL (e.g., because they are known
to have been used in illegal drug
trafficking activities) and would be
included under new ECCN 8A620.

The proposed changes are discussed
in more detail, below.

New Category 8 (600 Series) ECCNs

Harbor entrance detection devices and
related articles that the President
determines no longer warrant control in
USML Category VI would be controlled
under proposed new ECCNs 8A620,
8B620, 8D620, and 8E620. In addition,
these new ECCNs would control certain
submersible vessels, oceanographic
equipment and related equipment that
are not controlled under Category XX of
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the USML. With this proposed rule, BIS
thus would establish a new, unilateral
control on submersibles “specially
designed” for cargo transport that are
not currently subject to USML or CCL
controls. These new ECCNs follow the
600 series construct identified in the
July 15 proposed rule.

Paragraph .a of ECCN 8A620 would
control submersible and semi-
submersible vessels “specially
designed” for a military use, but not
enumerated on the USML (DSRVs and
DSVs). Paragraph .b of ECCN 8A620
would control submersible and semi-
submersible vessels “specially
designed” for cargo transport
(submersible and semi-submersible
vessels of a type known to have been
used in illegal drug trafficking activities)
and “parts,” “‘components,”
“accessories and attachments”
“specially designed” therefor. Paragraph
.c of ECCN 8A620 would control harbor
entrance detection devices (magnetic,
pressure, and acoustic) and controls
therefor, not elsewhere specified on the
USML or the CCL. Paragraph .d of ECCN
8A620 would control certain engines
and propulsion devices for submersible
or semi-submersible vessels. Paragraphs
.e and .f would control submarine and
torpedo nets and certain closed and
semi-closed circuit (rebreathing)
apparatus, respectively. Paragraphs .g
through .w would be reserved for
possible future use. Paragraph .x would
control parts, components, accessories
and attachments (including certain
unfinished products that have reached a
stage in manufacturing where they are
clearly identifiable as commodities
controlled by paragraph .x) that are
“specially designed” for a commodity in
paragraphs .a and .c through .f;
however, paragraph .x would not
include items “specially designed” for a
defense article in USML Category VI or
XX. Paragraph .y would consist of
specific types of commodities that, if
“specially designed” for a commodity
subject to control in ECCN 8A620,
warrant less strict controls because they
have little or no military significance.
Commodities listed in paragraph .y
would be subject to antiterrorism (AT
Column 1) controls, which currently
impose a license requirement for five
countries. A license also would be
required, in accordance with the July 15
proposed rule, if commodities listed in
paragraph .y were destined to the
People’s Republic of China for a military
end use as described in § 744.21 of the
EAR.

Unlike previous proposed rules
published by BIS that are part of the
Administration’s Export Control Reform
Initiative, paragraphs .x and .y in new

ECCN 8A620 would control only
“parts,” ““‘components,” ‘“accessories
and attachments” that are “specially
designed” for a commodity enumerated
in ECCN 8A620 and not specified
elsewhere in the CCL. These paragraphs
would not also control “parts,”
“components,” “accessories and
attachments” that are ““specially
designed” for a defense article on the
USML (i.e., a defense article in Category
VI or Category XX).

This proposed rule does not add gas
turbine engines for submersible or semi-
submersible vessels to the proposed
new ECCN 8A620. Instead, the
Administration issued a separate
proposed rule, on December 6, 2011 (76
FR 76072), describing the U.S.
Government’s controls on gas turbine
engines and related items for military
aircraft, ships, and vehicles that no
longer warrant control under the USML
or an existing 018 ECCN on the CCL.
Similarly, this proposed rule does not
address military surface vessels and
related equipment that no longer
warrant control under the USML. BIS is
addressing controls on these items in a
separate proposed rule that is being
published in conjunction with this
proposed rule on December 23, 2011.

ECCN 8B620.a would control test,
inspection, and production
“equipment” and related commodities
“specially designed” for the
“development” or “production” of
commodities enumerated in ECCN
8A620 (except for items in 8A620.b and
.y) and not elsewhere on the CCL or in
the USML. Paragraph .b of ECCN 8B620
would control test, inspection, and
production “equipment” and related
commodities “specially designed” for
the “development” or “production” of
commodities enumerated in ECCN
8A620.b. Paragraphs .c through .x
would be reserved for possible future
use. ECCN 8B620.y would control
specific test, inspection, and production
“equipment” “specially designed” for
the “production” or “development” of
commodities enumerated in ECCN
8A620 (except for items in 8A620.y) and
“parts,” ““‘components,” ‘“‘accessories
and attachments” “specially designed”
therefor. However, unlike previous
Export Control Reform Initiative
proposed rules published by BIS, this
proposed rule would not include in
paragraph .y those items that are
“specially designed” for articles on the
USML. Since this proposed rule does
not list specific equipment under
paragraph .y, sub-paragraphs .y.1
through y.98 would be reserved for
possible future use.

This proposed rule does not add a
new ECCN 8C620 to control materials,

not specified elsewhere in the CCL, that
are ‘“‘specially designed” for the
“development” or “production” of
commodities enumerated in ECCN
8A620. In this regard, BIS understands
that USML subcategory XIII(f) would
continue to control structural materials
“specifically designed, developed,
configured, modified, or adapted for
defense articles,” such as warships and
vessels controlled by USML subcategory
VI(a) or submersible vessels and related
articles controlled by Category XX. The
State Department plans to publish a
proposed rule that would make USML
subcategory XIII(f) a positive list of
controlled structural materials.

ECCN 8D620.a would control
“software” “‘specially designed” for the
“development,” “production,”
operation, or maintenance of
commodities enumerated in 8A620
(except 8A620.b and .y) or 8B620
(except 8B620.b and .y). Paragraph .b of
ECCN 8D620 would control “‘software”
“specially designed” for the
“development,” “production,”
operation, or maintenance of
commodities enumerated in 8A620.b or
8B620.b. Paragraphs .c through .x of
ECCN 8D620 would be reserved for
possible future use. ECCN 8D620.y
would control specific “software”
“specially designed” for the
“development,” “production,”
operation, or maintenance of
commodities enumerated in ECCN
8A620.y or 8B620.y.

ECCN 8E620.a would control
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
items enumerated in ECCN 8A620
(except 8A620.y), 8B620 (except
8B620.y), or 8D620 (except 8D620.y).
Paragraph .b of 8E620 would control
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
items enumerated in ECCN 8A620.b,
8B620.b or 8D620.b. Paragraphs .c
through .x of ECCN 8E620 would be
reserved for possible future use. ECCN
8E620.y would control specific
“technology” “specially designed” for
the ““development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
items enumerated in ECCN 8A620.y,
8B620.y, or 8D620.y.

In addition, ECCNs 8A620, 8B620,
8D620, and 8E620 would each contain
a special paragraph designated ““.y.99.”
Paragraph .y.99 would control any item
that meets all of following criteria: (i)
The item is not listed on the CCL; (ii)
the item was previously determined to
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be subject to the EAR in an applicable
commodity jurisdiction determination
issued by the U.S. Department of State;
and (iii) the item would otherwise be
controlled under one of these Category
8, 600 series, ECCNs because, for
example, the item was “specially
designed” for a military use. Items in
these .y.99 paragraphs would be subject
to antiterrorism (AT) controls.

This proposed rule also would affect
the items currently controlled under
ECCN 8A018. Specifically, engines and
propulsion systems currently controlled
under ECCN 8A018.b.1, .b.2, and .b.3
would be moved to new ECCN
8A620.d.1, .d.2, and .d.3, respectively.
In addition, anti-submarine and anti-
torpedo nets currently controlled under
ECCN 8A018.b.4 would be moved to
new ECCN 8A620.e and closed and
semi-closed circuit (rebreathing)
apparatus would be moved to new
ECCN 8A620.f. In conjunction with the
establishment of the new ECCN 8X620
entries, and consistent with the July 15
proposed rule’s statement that 018
entries would remain in the CCL for a
time, but only for cross-reference
purposes, this rule would amend ECCN
8A018 to remove all language except
cross references to the new 600 series
ECCNs that cover the items in the new
ECCN 8A620 (i.e., ECCN 8A620.d, .e,
and .f).

Corresponding Amendments

As discussed in further detail below,
the July 15 proposed rule stated that one
reason for control for items classified in
the 600 series is regional stability (RS)
(specifically, RS Column 1). Items
classified under proposed ECCN 8A620
or ECCN 8B620, other than ECCN
8A620.y or ECCN 8B620.y items, as well
as related technology and software
classified under ECCNs 8D620 and
8E620, would be controlled for this
reason, among others. Correspondingly,
this proposed rule would revise § 742.6
of the EAR to apply the RS Column 1
licensing policy to commodities
classified under ECCN 8A620 and
8B620 (except paragraphs .y of those
ECCNSs), and to related software and
technology classified under ECCNs
8D620 and 8E620. Note that the
proposed rule on military aircraft and
related items that BIS published on
November 7 would amend the RS
Column 1 licensing policy to impose a
general policy of denial for “600 series”
items if the destination is subject to a
United States arms embargo.

Relationship to the July 15 Proposed
Rule

As referenced above, the purpose of
the July 15 proposed rule is to establish

within the EAR the framework for
controlling on the CCL articles that the
President determines no longer warrant
control on the USML. To facilitate that
goal, the July 15 proposed rule contains
definitions and concepts that are meant
to be applied across Categories.
However, as BIS undertakes
rulemakings to move specific categories
of items from the USML to the CCL, if
and after the President determines that
such articles no longer warrant control
under the USML, there may be
unforeseen issues or complications that
require BIS to reexamine those
definitions and concepts. The comment
period for the July 15 proposed rule
closed on September 13, 2011. In the
November 7 proposed rule, BIS
proposed several changes to those
definitions and concepts. The comment
period for the November 7 proposed
rule closed on December 22, 2011.

To the extent that this rule’s proposals
affect any provision in July 15 proposed
rule or the July 15 proposed rule’s
provisions affect this proposed rule, BIS
will consider comments on those
provisions so long as they are within the
context of the changes proposed in this
rule. For example, BIS will consider
comments on how the movement of
Category VI and Category XX items from
the USML to the CCL affects a
definition, restriction, or provision that
was contained in the July 15 proposed
rule. BIS will also consider comments
on the impact of a definition of a term
in the July 15 proposed rule when that
term is used in this proposed rule. BIS
will not consider comments of a general
nature regarding the July 15 proposed
rule that are submitted in response to
this rulemaking.

BIS believes that the following
provisions of the July 15 proposed rule
and the November 7 proposed rule on
aircraft and related items are among
those that could affect the items covered
by this proposed rule:

e De minimis provisions in § 734.4;

¢ Restrictions on use of license
exceptions in §§740.2, 740.10, 740.11,
and 740.20;

¢ Change to national security
licensing policy in § 742.4;

e Requirement to request
authorization to use License Exception
STA for end items in 600 series ECCNs
and procedures for submitting such
requests in §§ 740.2, 740.20, 748.8 and
Supp. No. 2 to part 748;

¢ Addition of 600 series items to
Supplement No. 2 to Part 744—List of
Items Subject to the Military End-Use
Requirement of § 744.21; and

e Definitions of terms in § 772.1.

BIS believes that the following
provisions of this proposed rule are

among those that could affect the
provisions of the July 15 and November
7 proposed rules:

o Additional 600 series items
identified in the RS Column licensing
policy described in § 742.6.

Effects of This Proposed Rule

BIS believes that this proposed rule
would have little effect, in practical
terms, on exports and reexports of the
items included in new ECCNs 8A620,
8B620, 8D620, or 8E620 that the
President determines no longer warrant
control on the USML. Unlike the
previous proposed rules published by
BIS that are part of the Administration’s
Export Control Reform Initiative and
would add 600 series ECCNs to control
articles the President determines no
longer warrant control under the USML,
this proposed rule would affect only
exports and reexports of items
enumerated in ECCN 8A620, “specially
designed” “parts,” “‘components,”
“accessories and attachments” therefor
(as indicated in ECCN 8A620.x or .y),
and related items described in ECCN
8B620, 8D620, or 8E620. This rule
would not affect the licensing
jurisdiction for “‘parts,” “components,”
“accessories and attachments”
“specially designed” for articles that
would continue to be controlled under
USML Category VI or Category XX—
such articles would remain controlled
on the USML. Furthermore, based the
licensing history for the items affected
by this rule, BIS anticipates receiving an
average of less than one license
application per year for each type of
item (e.g., the items described in ECCN
8A620, including those that currently
are controlled under ECCN 8A018).

In terms of specific EAR
requirements, this rule would make
additional items eligible for de minimis
consideration under the EAR (i.e.,
“specially designed” ““parts,”
“components,” “accessories and
attachments” for items enumerated in
ECCN 8A620.a, .b, or .c, as indicated in
ECCN 8A620.x or .y—de minimis
consideration currently is available for
the ECCN 8A018 items that would be
moved to ECCN 8A620.d, .e, or .f).
However, items ‘““specially designed” for
articles that would continue to be
controlled under USML Category VI or
Category XX also would remain
controlled on the USML. In addition,
there will be greater flexibility for
certain 600 series ECCN items (i.e.,
items enumerated in ECCN 8A620.a, .b,
or .c) with respect to the availability of
certain license exceptions, such as
License Exceptions GOV and STA.
Some of these specific effects are
discussed in more detail below. The
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actual impact of these changes is likely
to be negligible in light of the fact that
BIS anticipates receiving only a limited
number of license applications for such
items.
De minimis

The July 15 proposed rule would
impose certain unique de minimis
requirements on items controlled under
the new 600 series ECCNs. Section
734.3 of the EAR provides, inter alia,
that under certain conditions items
made outside the United States that
incorporate items subject to the EAR are
not subject to the EAR if they do not
exceed a ““de minimis” percentage of
controlled U.S. origin content.
Depending on the destination, the de
minimis percentage can be either 10
percent or 25 percent. If the July 15
proposed rule’s amendments at § 734.4
of the EAR are adopted, the new ECCNs
8A620, 8B620, 8D620 and 8E620
proposed in this rule would be subject
to the de minimis provisions set forth in
the July 15 proposed rule, because they
would be “600 series” ECCNs. Foreign-
made items incorporating items in the
new ECCNs would become eligible for
de minimis treatment at the 10 percent
level (i.e., a foreign-made item is not
subject to the EAR, for de minimis
purposes, if the value of its U.S.-origin
controlled content does not exceed 10
percent of foreign-made item’s value). In
contrast, the AECA does not permit the
ITAR to have a de minimis treatment for
USML-listed items, regardless of the
significance or insignificance of the
U.S.-origin content or the percentage of
U.S.-origin content in the foreign-made
item (i.e., USML-listed items remain
subject to the ITAR when they are
incorporated abroad into a foreign-made
item, regardless of either of these
factors). In addition, foreign-made items
that incorporate any items that are
currently classified under an 018 ECCN
and that are moved to a new 600 series
ECCN would be subject to the EAR if
those foreign-made items contained
more than 10 percent U.S.-origin
controlled content, regardless of the
destination and regardless of the
proportion of the U.S.-origin controlled
content accounted for by the former 018
ECCN items.

Use of License Exceptions

The July 15 proposed rule would
impose certain restrictions on the use of
license exceptions for items that would
be controlled under the new 600 series
ECCNs on the CCL. For example,
proposed § 740.2(a)(12) would make 600
series items that are destined for a
country subject to a United States arms
embargo ineligible for shipment under a

license exception, except where
authorized by License Exception GOV
under § 740.11(b)(2)(ii) of the EAR. BIS
believes that, even with the July 15 and
November 7 proposed restrictions on
the use of license exceptions for 600
series items, the restrictions on those
items currently on the USML would be
reduced, particularly with respect to
exports to NATO members and
multiple-regime member countries, if
those items are moved from the USML
to proposed ECCN 8A620. BIS also
believes that, in practice, the movement
of items from an 018 ECCN to a new 600
series ECCN (e.g., engines and
propulsion systems for submersible
vessels from 8A018.b.1, b.2, and .b.3 to
8A620.d.1, .d.2, and .d.3, respectively,
submarine and torpedo nets from
8A018.b.4 to 8A620.e, and closed and
semi-closed circuit (rebreathing)
apparatus from 8A018.a to 8A620.1)
would have little effect on license
exception availability for those items.
However, BIS is aware of two situations
(the use of License Exceptions GOV and
STA) in which movement of items from
an 018 ECCN to a new 600 series ECCN
could, in practice, impose greater limits
on the use of license exceptions than
currently is the case.

First, the July 15 proposed rule would
limit the use of License Exception GOV
for 600 series commodities to situations
in which the United States Government
is the consignee and end user or to
situations in which the consignee or end
user is the government of a country
listed in § 740.20(c)(1). Currently, closed
and semi-closed circuit (rebreathing)
apparatus classified under ECCN
8A018.a, engines and propulsion
systems classified under 8A018.b.1, b.2,
or .b.3 and submarine and torpedo nets
classified under ECCN 8A018.b.4, may
be exported under any provision of
License Exception GOV to any
destination authorized by that provision
if all of the conditions of that provision
are met and nothing else in the EAR
precludes such shipment.

Second, the July 15 proposed rule
would: (i) Limit the use of License
Exception STA for “end items” in 600
series ECCNs to those end items for
which a specific request for License
Exception STA eligibility (filed in
conjunction with a license application)
has been approved and (ii) require that
the end item be for ultimate end use by
a foreign government agency of a type
specified in the July 15 proposed rule.
The July 15 proposed rule also would
limit exports of 600 series parts,
components, accessories, and
attachments under License Exception
STA for ultimate end use by the same
set of end users. Neither restriction

currently applies to the use of License
Exception STA for commodities
classified under ECCN 8A018.a or .b,
but both would apply to closed and
semi-closed circuit (rebreathing)
apparatus currently controlled under
8A018.a and submarine and torpedo
nets currently controlled under ECCN
8A018.b.4. In addition, the July 15
proposed rule would limit the shipment
of 600 series items under License
Exception STA to destinations listed in
§740.20(c)(1). Currently, the
commodities classified under ECCN
8A018.a or .b (which would be moved
to ECCN 8A620 by this proposed rule)
may be shipped under License
Exception STA to destinations listed in
§740.20(c)(1) or (c)(2).

Making U.S. Export Controls More
Consistent With the Wassenaar
Arrangement Munitions List Controls

The Administration has stated, since
the beginning of the Export Control
Reform Initiative, that the reforms will
be consistent with the obligations of the
United States to the multilateral export
control regimes. Accordingly, the
Administration will, in this and
subsequent proposed rules, exercise its
national discretion to implement,
clarify, and, to the extent feasible, align
its controls with those of the regimes.
For example, the proposed ECCN 8A620
tracks, to the extent possible, the
numbering structure and text of WAML
category 9 pertaining to submersible
vessels not subject to the ITAR. It also
implements in 8 A620.x the controls in
WAML category 16 for forgings,
castings, and other unfinished products;
in 8B620.a the controls in WAML
category 18 for production equipment;
in 8D620 the applicable controls in
WAML category 21 for software; and in
8E620 the applicable controls in WAML
category 22 for technology.

Other Effects

Pursuant to the framework identified
in the July 15 proposed rule,
commodities classified under ECCN
8A620 (other than ECCN 8A620.b and
.y), along with related test inspection
and production equipment, software,
and technology classified under ECCN
8B620, 8D620 or 8E620 (except items
classified under the .b and .y paragraphs
of these ECCNs), would be subject to the
licensing policies that apply to items
controlled for national security (NS)
reasons, as described in § 742.4(b)(1)—
specifically, NS Column 1 controls. In
addition, all commodities in ECCN
8A620 (other than those identified in
8A620.y, which are controlled for AT
Column 1 anti-terrorism reasons only
and may also be subject to the
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prohibitions described in Part 744),
along with related test, inspection and
production equipment, software and
technology classified under ECCN
8B620, 8D620 or 8E620 (except items
classified under the .y paragraphs of
these ECCNs), would be subject to the
regional stability licensing policies set
forth in § 742.6(a)(1)—specifically, RS
Column 1.

The July 15 proposed rule would
change § 742.4 to apply a general policy
of denial to 600 series items for
destinations that are subject to a United
States arms embargo. That policy would
apply to all items controlled for national
security (NS) reasons under this
proposed rule. The November 7
proposed rule would expand that
general policy of denial to include 600
series items subject to the licensing
policies that apply to items controlled
for regional stability reasons, as
described in § 742.6(b)(1)—specifically,
RS Column 1. While this change might
seem redundant for the items affected
by this proposed rule, it ensures that a
general denial policy would apply to
any 600 series items that are controlled
for missile technology (MT) and
regional stability (RS) reasons, but not
for national security (NS) reasons (as
would be the case for certain items
affected by the aircraft rule).

Jurisdictional and Classification Status
of Items Subject to Previous Commodity
Jurisdiction Determinations

The Administration recognizes that
some items that would fall within the
scope of the proposed new ECCNs will
have been subject to commodity
jurisdiction (CJ) determinations issued
by the United States Department of
State. The State Department will have
either determined that the item was
subject to the jurisdiction of the ITAR or
that it was not. (See 22 CFR 120.3 and
120.4.) Under this proposed rule, items
that the State Department determined to
be not subject to the ITAR and that are
not described on the CCL would be
subject to the AT-only controls of the
““.y.99” paragraph of a 600 series ECCN
if they would otherwise be within the
scope of the ECCN. Thus, for example,
ECCN 8A620.x would control any part,
component, accessory, or attachment
“specially designed” for a commodity
enumerated in ECCN 8A620 that is not
specified elsewhere on the CCL (in this
regard, note that 8A620.x would not
control items ““specially designed” for
an article identified on the USML).
However, any part, component,
accessory or attachment that is
determined by CJ not to be subject to the
ITAR and is (as defined) “specially
designed” for a submersible or semi-

submersible vessel or other commodity
controlled by ECCN 8A620 would be
controlled under 8A620.y.99 if it is not
identified elsewhere on the CCL. If the
item is controlled, either as a matter of
law or as the result of a subsequent
commodity classification (“CCATS”)
determination by Commerce, under an
ECCN that is currently on the CCL (e.g.,
ECCN 8A992.1), that ECCN would
continue to apply to the item. This
general approach will, pending public
comment, be repeated in subsequent
proposed rules pertaining to other
categories of items.

If, however, the State Department had
made a CJ] determination that a
particular item was subject to the
jurisdiction of ITAR but that item is not
described on the final, implemented
version of a revised USML category, a
new CJ determination would not be
required unless there is doubt about the
application of the new USML category
to the item. (See 22 CFR 120.4.) Thus,
unless there are doubts about the
jurisdictional status of a particular item,
exporters and reexporters would be
entitled to rely on the revised USML
categories when making jurisdictional
determinations, notwithstanding past CJ
determinations that, under the previous
version of the USML, the item was ITAR
controlled.

Finally, if the State Department had
made a CJ] determination that a
particular item was subject to the
jurisdiction of the ITAR and that item
remains in the revised USML, the item
would remain subject to the jurisdiction
of the ITAR.

Section-by-Section Description of the
Proposed Changes

e Section 742.6—ECCNs 8A620,
8B620, 8D620 and 8E620 are added to
§742.6(a)(1) to impose an RS Column 1
license requirement and licensing
policy, including a general policy of
denial in Section 742.6(b)(1) for
applications to export or reexport “600
series” items to destinations that are
subject to a United States arms embargo.

e Supplement No. 1 to part 774—
ECCNs 8A620, 8B620, 8D620 and 8E620
would be added to Supplement No. 1 to
part 774. ECCN 8A018 would be
amended to remove all language except
cross references to engines and
propulsion systems for submersible
vessels, submarine and torpedo nets,
and closed and semi-closed circuit
(rebreathing) apparatus that would be
moved from ECCN 8A018 to proposed
new ECCN 8A620 under paragraphs .d,
.e, and .f, respectively.

Request for Comments

BIS seeks comments on this proposed
rule. BIS will consider all comments
received on or before February 6, 2012.
All comments (including any personally
identifying information or information
for which a claim of confidentially is
asserted either in those comments or
their transmittal emails) will be made
available for public inspection and
copying. Parties who wish to comment
anonymously may do so by submitting
their comments via Regulations.gov,
leaving the fields that would identify
the commenter blank and including no
identifying information in the comment
itself.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 12, 2011, 76 FR 50661
(August 16, 2011), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act. BIS
continues to carry out the provisions of
the Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222.

Regulatory Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This proposed
rule would affect two approved
collections: Simplified Network
Application Processing + System
(control number 0694—0088), which
includes, among other things, license
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applications, and License Exceptions
and Exclusions (0694—0137).

As stated in the proposed rules
published at 76 FR 41958 (July 15,
2011), 76 FR 41958 (July 15, 2011), 76
FR 68675 (November 7, 2011), 76 FR
76072 (December 6, 2011), and 76 FR
76085 (December 6, 2011) and in the
proposed rule on military surface
vessels and related equipment that is
being published in conjunction with
this proposed rule on December 23,
2011, BIS believes that the combined
effect of all rules to be published adding
items to EAR that would be removed
from the ITAR as part of the
administration’s Export Control Reform
Initiative would increase the number of
license applications to be submitted by
approximately 16,000 annually,
resulting in an increase in burden hours
of 5,067 (16,000 transactions at 17
minutes each) under control number
0694-0088.

Some items formerly on the USML
would become eligible for License
Exception STA under this rule. Other
such items may become eligible for
License Exception STA upon approval
of a request submitted in conjunction
with a license application. As stated in
the July 15 and November 7 proposed
rules published by BIS, in the two
proposed rules that BIS published on
December 6, and in the proposed rule
on military surface vessels and related
equipment that BIS is publishing in
conjunction with this proposed rule on
December 23, 2011, BIS believes that the
increased use of License Exception STA
resulting from the combined effect of all
rules to be published adding items to
EAR that would be removed from the
ITAR as part of the administration’s
Export Control Reform Initiative would
increase the burden associated with
control number 0694—0137 by about
23,858 hours (20,450 transactions @ 1
hour and 10 minutes each).

BIS does not expect that these
changes would result in a measurable
increase in burden with respect to the
items affected by this proposed rule (i.e.,
the items that would be moved from the
018 ECCNs to the new 600 series ECCNs
and the items that would be included in
the new 600 series ECCNs because the
President determines such items no
longer warrant control under the
USML). The reason for this is that the
export and reexport trade in the items
that would be controlled under new
ECCN 8A620, 8B620, 8D620, or 8E620 is
very limited. In fact, BIS anticipates
receiving an average of less than one
license application per year for each
type of item controlled under these
ECCNS.

Similarly, BIS does not expect that the
addition to new ECCNs 8A620, 8B620,
8D620, and 8E620 of items that the
President determines no longer warrant
control under the USML would result in
a measurable decrease in burden, given
the very limited volume of export and
reexport trade in such items.
Furthermore, unlike the previous
proposed rules published by BIS that
are part of the Administration’s Export
Control Reform Initiative, this proposed
rule would reduce burden hours only
with respect to exports and reexports of
certain items enumerated in ECCN
8A620 (specifically ECCN 8A620.a, .b,
and .c), “specially designed” ““parts,”
‘“components,” “‘accessories and
attachments” therefore (as indicated in
ECCN 8A620.x or .y), and related items
described in ECCN 8B620, 8D620, or
8E620. This proposed rule would not
affect the licensing jurisdiction for
“parts,” “‘components,” ‘“‘accessories
and attachments” “specially designed”
for articles that would continue to be
controlled under USML Category VI or
Category XX—such articles would
remain controlled on the USML.
Therefore, the reduction in burden
hours that would result from this
proposed rule would be significantly
less than in the previous Export Control
Reform Initiative proposed rules
published by BIS.

In conclusion, due to the very limited
volume of export and reexport trade in
the items that would be affected by this
proposed rule, BIS does not expect the
proposed amendments described
therein to result in a measurable change
in burden.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to the notice
and comment rulemaking requirements
under the Administrative Procedure Act
(5 U.S.C. 553) or any other statute,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Under section 605(b) of the
RFA, however, if the head of an agency
certifies that a rule will not have a
significant impact on a substantial
number of small entities, the statute
does not require the agency to prepare
a regulatory flexibility analysis.
Pursuant to section 605(b), the Chief
Counsel for Regulation, Department of
Commerce, certified to the Chief
Counsel for Advocacy, Small Business

Administration that this proposed rule,
if promulgated, will not have a
significant impact on a substantial
number of small entities for the reasons
explained below. Consequently, BIS has
not prepared a regulatory flexibility
analysis. A summary of the factual basis
for the certification is provided below.

Number of Small Entities

The Bureau of Industry and Security
(BIS) does not collect data on the size
of entities that apply for and are issued
export licenses. Although BIS is unable
to estimate the exact number of small
entities that would be affected by this
rule, it acknowledges that this rule
would affect some unknown number.

Economic Impact

This proposed rule is part of the
Administration’s Export Gontrol Reform
Initiative. Under that initiative, the
United States Munitions List (22 CFR
part 121) (USML) would be revised to be
a “‘positive” list, i.e., a list that does not
use generic, catch-all controls on any
part, component, accessory, attachment,
or end item that was in any way
specifically modified for a defense
article, regardless of the article’s
military or intelligence significance or
non-military applications. At the same
time, articles that are determined to no
longer warrant control on the USML
would become controlled on the
Commerce Control List (CCL). Such
items, along with certain military items
that currently are on the CCL, will be
identified in specific Export Control
Classification Numbers (ECCNs) known
as the “600 series” ECCNs. In addition,
some items currently on the Commerce
Control List would move from existing
ECCNs to the new 600 series ECCNs.

This rule addresses certain
submersible and semi-submersible
vessels currently enumerated in USML
Category XX (i.e., Deep Submergence
Rescue Vehicles (DSRV) and Deep
Submergence Vehicles (DSV)), certain
submersible and semi-submersible
vessels “specially designed” for cargo
transport (i.e., vessels not currently
enumerated on either the USML or the
CCL, but determined to warrant control
on the CCL, because they are known to
have been used in illegal drug
trafficking activities), items currently
controlled under ECCN 8A018 (i.e.,
closed and semi-closed circuit
(rebreathing) apparatus, engines and
propulsion systems for submersible and
semi-submersible vessels, and
submarine and torpedo nets), and
certain articles currently enumerated in
USML Category VI (i.e., harbor entrance
detection devices and related articles).
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BIS does not anticipate that the
changes described in this proposed rule
would have a measurable impact on
small entities. This is because the export
and reexport trade in the items that
would be controlled under new ECCN
8A620, 8B620, 8D620, or 8E620 is very
limited. In addition, this proposed rule
would not affect the licensing
jurisdiction for ‘“‘parts,” “components,”
“accessories and attachments”
“specially designed” for articles that
would continue to be controlled under
USML Category VI or Category XX. In
contrast to the other proposed rules that
BIS has published as part of the
Administration’s Export Control Reform
Initiative, such articles would remain
controlled on the USML. In fact, based
on the licensing history of the items that
would be affected by this proposed rule,
BIS anticipates receiving an average of
less than one license application per
year for each type of item controlled
under these new 600 series ECCNs.

Although BIS anticipates that the
changes that would be made by this
proposed rule would not have a
measurable impact on the burden on
small entities, changing the
jurisdictional status of certain Category
VI and Category XX articles would,
potentially, reduce the burden on small
entities (and other entities as well)
through: (i) Elimination of some license
requirements, (ii) greater availability of
license exceptions, (iii) simpler license
application procedures, and (iv)
reduced, or eliminated, registration fees.

For example, parts and components
identified in ECCN 8A620.y would be
designated immediately as parts and
components that, even if specially
designed for a military use, have little
or no military significance (in this
regard, note that ECCN 8A620.y would
control only parts or components
“specially designed” for items that
would be controlled by ECCN 8A620.a
through .f—not parts and components
“specially designed” for articles
enumerated on the USML). Those parts
and components identified in proposed
ECCN 8A620.y that currently require a
license under the ITAR to nearly all
destinations would, under the EAR,
require a license to only five
destinations and, if destined for a
military end use, to the People’s
Republic of China.

Certain exports and reexports of the
Category VI and Category XX articles
that would be placed on the CCL by this
rule would become eligible for license
exceptions that apply to shipments to
United States Government agencies,
shipments valued at less than $1,500,
parts and components being exported
for use as replacement parts, temporary

exports, and License Exception Strategic
Trade Authorization (STA), reducing
the number of licenses that exporters of
these items would need. Under License
Exception STA, the exporter would
need to furnish information about the
item being exported to the consignee
and obtain a statement from the
consignee that, among other things,
would commit the consignee to comply
with the EAR and other applicable U.S.
laws. Because such statements and
obligations can apply to an unlimited
number of transactions and have no
expiration date, they would impose a
net reduction in burden on transactions
that the government routinely approves
through the license application process
that the License Exception STA
statements would replace.

Even for exports and reexports for
which a license would be required, the
process would be simpler and less
costly under the EAR. When a USML
Category VI or Category XX article is
moved to the CCL, the number of
destinations for which a license is
required would remain unchanged.
However, the burden on the license
applicant would decrease because the
licensing procedure for CCL items is
simpler and more flexible that the
license procedure for UMSL articles.

Under the USML licensing procedure,
an applicant must include a purchase
order or contract with its application.
There is no such requirement under the
CCL licensing procedure. This
difference gives the CCL applicant at
least two advantages. First, the
applicant has a way of determining
whether the U.S. Government will
authorize the transaction before it enters
into potentially lengthy, complex and
expensive sales presentations or
contract negotiations. Under the USML
procedure, the applicant must caveat all
sales presentations with a reference to
the need for government approval and is
more likely to engage in substantial
effort and expense only to find that the
government will reject the application.
Second, a CCL license applicant need
not limit its application to the quantity
or value of one purchase order or
contract. It may apply for a license to
cover all of its expected exports or
reexports to a specified consignee over
the life of a license (normally two years,
but may be longer if circumstances
warrant a longer period), thus reducing
the total number of licenses for which
the applicant must apply.

For items currently on the CCL that
would be moved from existing ECCNs to
the new 600 series ECCNs (i.e., the items
currently controlled under ECCN
8A018), license exception availability
would be narrowed somewhat and the

applicable de minimis threshold for
foreign-made products containing those
items would in some cases be reduced
from 25 percent to 10 percent. However,
similar to the changes affecting the
USML Category VI and Category XX
articles described above, BIS anticipates
that these changes would have little
impact on the burden on small entities
in light of the extremely limited number
of exports and reexports involving the
items currently controlled under ECCN
8A018.

Conclusion

BIS is unable to determine the precise
number of small entities that would be
affected by this rule. Based on the facts
and conclusions set forth above, BIS
anticipates that none of the changes
proposed by this rule would likely have
a measurable impact on the burden on
small entities, due to the limited
number of exports and reexports
involving the items that would be
affected by this proposed rule. However,
although BIS anticipates that the
changes that would be made by this
proposed rule would not have a
measurable impact on the burden on
small entities, changing the
jurisdictional status of certain Category
VI and Category XX articles would,
potentially, reduce the burden on small
entities by reducing the number of items
that would require a license, increased
opportunities for use of license
exceptions for exports to certain
countries, simpler export license
applications, reduced or eliminated
registration fees and application of a de
minimis threshold for foreign-made
items incorporating U.S.-origin parts
and components, which would reduce
the incentive for foreign buyers to
design out or avoid U.S.-origin content.
For these reasons, the Chief Counsel for
Regulation of the Department of
Commerce certified to the Chief Counsel
for Advocacy of the Small Business
Administration that this rule, if adopted
in final form, would not have a
significant economic impact on a
substantial number of small entities.

List of Subjects
15 CFR Part 742

Exports, Terrorism.
15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, parts 742 and 774 of the
Export Administration Regulations (15
CFR parts 730—774) are proposed to be
amended as follows:
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PART 742—[AMENDED]

1. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 12, 2011, 76 FR
50661 (August 16, 2011); Notice of November
9, 2011, 76 FR 70319 (November 10, 2011).

2. Section 742.6 is amended by
revising paragraph (a)(1) to read as
follows:

§742.6 Regional stability.

(a) * x %

(1) RS Column 1 License
Requirements in General. As indicated
in the CCL and in RS column 1 of the
Commerce Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to all
destinations, except Canada, for items
described on the CCL under ECCNs
0A521; 0A606 (except 0A606.b and .y);
0B521; 0B606 (except 0B606.y); 0C521;
0C606 (except 0C606.y); 0D521; 0D606
(except 0D606.y); 0OE521; OE606 (except
0E606.y); 6A002.a.1, a.2, a.3, .c, Or .€;
6A003.b.3, and b.4.a; 6A008.j.1;
6A998.b; 6D001 (only “‘software” for the
“development” or “production” of
items in 6A002.a.1, a.2, a.3, .c;
6A003.b.3 and .b.4; or 6A008.j.1); 6D002
(only “software” for the “use” of items
in 6A002.a.1, a.2, a.3, .c; 6A003.b.3 and
.b.4; or 6A008.j.1); 6D003.c; 6D991 (only
“software” for the “development,”
“production,” or “use” of equipment
classified under 6A002.e or 6A998.b);
6E001 (only “technology” for
“development” of items in 6A002.a.1,
a.2, a.3 (except 6A002.a.3.d.2.a and
6A002.a.3.e for lead selenide focal plane
arrays), and .c or .e, 6A003.b.3 and b.4,
or 6A008.j.1); 6E002 (only “technology”
for “production” of items in 6A002.a.1,
a.2,a.3,.c, or .e, 6A003.b.3 or b.4, or
6A008.j.1); 6E991 (only “technology”
for the “development,” “production,” or
“use” of equipment classified under
6A998.b); 6D994; 7A994 (only QRS11-
00100-100/101 and QRS11-0050—443/
569 Micromachined Angular Rate
Sensors); 7D001 (only “software” for
“development” or “production” of
items in 7A001, 7A002, or 7A003);
7E001 (only “technology” for the
“development” of inertial navigation
systems, inertial equipment, and
specially designed components therefor

for civil aircraft); 7E002 (only
“technology” for the “production” of
inertial navigation systems, inertial
equipment, and specially designed
components therefor for civil aircraft);
7E101 (only “technology” for the “use”
of inertial navigation systems, inertial
equipment, and specially designed
components for civil aircraft); 8A609
(except 8A609.y); 8A620 (except
8A620.y); 8B609 (except 8B609.y);
8B620 (except 8B620.y); 8C609 (except
8C609.y); 8D609 (except software for the
“development,” “production,”
operation, or maintenance of
commodities controlled by 8A609.y,
8B609.y, or 8C609.y); 8D620 (except
software for the “development,”
“production,” operation, or
maintenance of commodities controlled
by 8A620.y or 8B620.y); 8E609 (except
“technology” for the “development,”
“production,” operation, installation,
maintenance, repair, overhaul, or
refurbishment of commodities
controlled by 8A609.y, 8B609.y, or
8C609.y); 8E620 (except “technology”
for the “development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
commodities controlled by 8A620.y or
8B620.y); 9A610 (except 9A610.y);
9A619 (except 9A619.y); 9B610 (except
9B610.y); 9B619 (except 9B619.y);
9C610 (except 9C610.y); 9C619 (except
9C619.y); 9D610 (except software for the
“development,” “production,”
operation, installation, maintenance,
repair, or overhaul of commodities
controlled by 9A610.y, 9B610.y, or
9C610.y); 9D619 (except software for the
“development,” “production,”
operation, or maintenance of
commodities controlled by 9A619.y,
9B619.y, or 9C619.y); 9E610 (except
“technology” for the “development,”
“production,” operation, installation,
maintenance, repair, overhaul, or
refurbishment of commodities
controlled by ECCN 9A610.y, 9B610.y,
or 9C610.y); and 9E619 (except
“technology” for the “development,”
“production” operation, installation,
maintenance, repair, overhaul, or
refurbishment of commodities
controlled by ECCN 9A619.y, 9B619.y,
or 9C619.y).

* * * * *

PART 774—[AMENDED]

3. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c¢, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22

U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

4. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, ECCN 8AO018 is revised to
read as follows:

Supplement No. 1 to Part 774—the
Commerce Control List

* * * * *

8A018 Items on the Wassenaar
Arrangement Munitions List.

No items currently are in this ECCN.
See ECCN 8A620 for engines and
propulsion systems for submersible
vessels, submarine and torpedo nets,
closed and semi-closed circuit
(rebreathing) apparatus, and specially
designed components therefor that,
immediately prior to [Insert effective
date of final rule that moves these
items], were classified under ECCN
8A018. See ECCNs 8A001, 8A002 and
8A992 for controls on non-military
submersible vehicles, oceanographic
and associated equipment.

5. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8A620
between ECCNs 8A018 and 8A992 to
read as follows:
8A620 Submersible vessels,

oceanographic and associated
equipment.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8A620.b and .y.

RS applies to entire
entry except
8A620.y.

AT applies to entire
entry.

RS Column 1.

AT Column 1.

License Exceptions

LVS: $1,500.

GBS:N/A.

CIV:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any item in
8A620. Paragraph (c)(1) of License
Exception STA (§740.20(c)(1)) may not
be used for any “end item” in 8A620,
unless determined by BIS to be eligible
for License Exception STA in
accordance with § 740.20(g) (License
Exception STA eligibility requests for
“600 series” end items). See § 740.20(g)
for the procedures to follow if you wish
to request new STA eligibility for “end
items”” under this ECCN 8A620 as part
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of an export, reexport, or transfer (in-
country) license application. “End
items”” under this entry that have
already been determined to be eligible
for License Exception STA are listed in
Supplement No. 4 to part 774 and on
the BIS Web site at www.bis.doc.gov.
Paragraph (c)(1) of License Exception
STA (§740.20(c)(1)) may be used for
items in 8A620.x without the need for
a determination described in
§740.20(g).

List of Items Controlled

Unit: Equipment in number; parts,
components, accessories and
attachments in $ value.

Related Controls: (1) Submersible
vessels, oceanographic and associated
equipment, and technical data
(including software), and services
directly related thereto, described in 22
CFR part 121, Category XX, Submersible
Vessels, Oceanographic and Associated
Equipment, are subject to the
jurisdiction of the International Traffic
in Arms Regulations (ITAR). Parts,
components, accessories, and
attachments “specially designed” for
defense articles in USML Category XX
are controlled under USML sub-category
XX(c). (2) See ECCN 0A919 for foreign-
made “military commodities” that
incorporate more than 10% U.S.-origin
“600 series” items. (3) For controls on
non-military submersible vehicles,
oceanographic and associated
equipment, see ECCNs 8A001, 8A002,
and 8A992.

Related Definitions: N/A.

Items:

a. Submersible and semi-submersible
vessels “specially designed” for a
military use and not enumerated in the
USML.

Note: 8A620.a includes Deep Submergence
Rescue Vehicles (DSRV) and Deep
Submergence Vehicles (DSV).

b. Submersible and semi-submersible
vessels “specially designed” for cargo
transport and ‘“parts,” “‘components,”
“accessories and attachments”
“specially designed” therefor.

c. Harbor entrance detection devices
(magnetic, pressure, and acoustic) and
controls therefor, not elsewhere
specified on the USML or the CCL.

d. Engines and propulsion systems, as
follows:

d.1. Diesel engines of 1,500 hp and
over with rotary speed of 700 rpm or
over “‘specially designed” for
submarines;

d.2. Electric motors “specially
designed” for submarines and having all
of the following:

d.2.a. Power output of more than
1,000 hp;

d.2.b. Quick reversing;

d.2.c. Liquid cooled; and

d.2.d. Totally enclosed.

d.3. Non-magnetic diesel engines with
a power output of 50 hp or more and
either of the following:

d.3.a. Non-magnetic content
exceeding 25% of total weight; or

d.3.b. Non-magnetic parts other than
crankcase, block, head, pistons, covers,
end plates, valve facings, gaskets, and
fuel, lubrication and other supply lines.

Note: Other propulsion systems not
specified in ECCN 8A620.d or elsewhere on
the CCL (see Related Controls paragraph for
this ECCN) and “specially designed” for an
article controlled by USML Category XX are
controlled by USML XX(b) or (c).

e. Submarine nets and torpedo nets.

f. Closed and semi-closed circuit
(rebreathing) apparatus specially
designed for military use and not
enumerated elsewhere in the CCL or in
the USML, and specially designed
components for use in the conversion of
open-circuit apparatus to military use.

g. through w. [RESERVED]

x. “Parts,” ““components,”
‘““accessories and attachments” that are
“specially designed”” for a commodity
enumerated in ECCN 8A620 (except for
8A620.b) and not specified elsewhere in
the CCL.

Note 1: Forgings, castings, and other
unfinished products, such as extrusions and
machined bodies, that have reached a stage
in manufacturing where they are clearly
identifiable by material composition,
geometry, or function as commodities
controlled by ECCN 8A620.x are controlled
by ECCN 8A620.x.

Note 2: “Parts,” “components,”
“accessories and attachments” specified in
ECCN 8A620.y are subject to the controls of
that paragraph.

LENT

y. Specific “parts,” “‘components,”
‘““accessories and attachments”
“specially designed” for a commodity
subject to control in this ECCN and not
elsewhere specified in the CCL, as
follows:

y.1. Ship service hydraulic and
pneumatic systems;

y.2. Internal communications systems;

y.3. Filters and filter assemblies for
hydraulic, oil and fuel systems;

y.4. Galleys and related equipment;

y.5. Hydraulic and fuel hoses, straight
and unbent lines, fittings, clips,
couplings, and brackets;

y.6. Lavatories and sanitary systems;

y.7. Magnetic compass, magnetic
azimuth detector;

y.8. Medical facilities and related
equipment;

y.9. Potable water storage systems;

y.10. Filtered and unfiltered panel
knobs, indicators, switches, buttons,
and dials;

y.11. Emergency lighting;

y.12. Analog gauges and indicators;

y.13. Audio selector panels;

y.14. Atmosphere control and
monitoring equipment;

y.15. Environmental control and
monitoring equipment;

y.16. Trash handling systems;

y.17. Mooring, towing and dry
docking equipment;

y.18. Anchoring systems;

y.19. Material corrosion and fouling
control systems;

y.20. Damage control equipment.

y.21. to y.98 [RESERVED]

y.99. Commodities not identified on
the CCL that (i) have been determined,
in an applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8A620

6. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8B620
immediately following ECCN 8B001 to
read as follows:

8B620 Test, inspection, and
production “equipment” and
related commodities ‘“‘specially
designed” for the “development” or
‘“production” of commodities
enumerated in ECCN 8A620.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8B620.b and .y.

RS applies to entire
entry except
8B620.y.

AT applies to entire

entry.

RS Column 1.

AT Column 1.

License Exceptions

LVS: $1,500.

GBS:N/A.

CIV:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any item in
8B620.

List of Items Controlled

Unit: N/A.

Related Controls: N/A.

Related Definitions: N/A.

Items:

a. Test, inspection, and production
“equipment” “specially designed” for
the “production” or “development” of
commodities enumerated in ECCN
8A620 (except for 8A620.b and .y) and

9 ¢ 9 ¢

“parts,” “components,” ‘“accessories
and attachments” “specially designed”
therefor.
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b. Test, inspection, and production
“equipment” “specially designed” for
the “production” or ‘“development” of
commodities enumerated in ECCN
8A620.b and ““parts,” “components,”
““accessories and attachments”
“specially designed” therefor.

c. through x. [RESERVED]

y. Specific test, inspection, and
production “equipment” “specially
designed” for the “production” or
“development” of commodities
enumerated in ECCN 8A620 (except for
8A620.y) and ‘‘parts,” ‘“‘components,”’
“accessories and attachments”
“specially designed” therefor, as
follows:

y.1. through y.98 [RESERVED]

y.99. Commodities not identified on
the CCL that (i) have been determined,
in an applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8B620.

7. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8D620
between ECCN 8D002 and 8D992 to
read as follows:

8D620 Software “specially designed”
for the “development,”
“production,” operation or
maintenance of submersible
vessels, oceanographic and
associated equipment controlled by
8A620 or equipment controlled by
8B620.

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8D620.b and .y.

RS applies to entire
entry except
8D620.y.

AT applies to entire
entry.

RS Column 1.

AT Column 1.

License Exceptions

CIV:N/A.

TSR:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any software
in 8D620.

List of Items Controlled

Unit: $ value.

Related Controls: (1) Software directly
related to articles enumerated in USML
Category XX is controlled under USML
Category XX(d). (2) See ECCN 0A919 for
foreign made “‘military commodities”
that incorporate more than 10% U.S.-
origin 600 series” items.

Related Definitions: N/A.

Items:

a. “Software” “specially designed” for
the “development,” “production,”
operation, or maintenance of
commodities controlled by ECCN 8A620
or ECCN 8B620 (except for ECCN
8A620.b and .y or 8B620.b and .y).

b. “Software” “specially designed”
for the “development,” “production,”
operation, or maintenance of
commodities controlled by ECCN
8A620.b or ECCN 8B620.b.

c. to x. [RESERVED]

y. Specific “‘software” “specially
designed” for the “development,”
“production,” operation, or
maintenance of commodities
enumerated in ECCN 8A620.y or
8B620.y, as follows:

y.1. through y.98 [RESERVED] |

y.99. Software not identified on the
CCL that (i) has been determined, in an
applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8D620.

8. In Supplement No. 1 to part 774
(the Commerce Control List), Category
8—Marine, add a new ECCN 8E620
between ECCN 8E002 and 8E992 to read
as follows:

8E620 ‘‘Technology” “required” for
the “development,” “production,”
operation, installation,
maintenance, repair, overhaul, or
refurbishment of submersible
vessels, oceanographic and
associated equipment controlled by
8A620, equipment controlled by
8B620, or software controlled by
8D620.

IEINTs

99 ¢

99 ¢

License Requirements
Reason for Control: NS, RS, AT.

Control(s) Country chart

NS applies to entire NS Column 1.
entry except
8E620.b and .y.

RS applies to entire
entry except
8E620.y.

AT applies to entire
entry.

RS Column 1.

AT Column 1.

License Exceptions

CIV:N/A.

TSR:N/A.

STA: Paragraph (c)(2) of License
Exception STA (§ 740.20(c)(2)) of the
EAR may not be used for any technology
in 8E620.

List of Items Controlled

Unit: N/A.
Related Controls: (1) Technical data
directly related to articles enumerated

in USML Category XX are controlled
under USML Category XX(d). (2) See
ECCN 0A919 for foreign made ‘“‘military
commodities” that incorporate more
than 10% U.S.-origin “600 series”
items.

Related Definitions: N/A.

Items:

a. “Technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
commodities controlled by ECCN 8A620
or 8B620 or “software” controlled by
ECCN 8D620, except for ECCN 8A620.b
and .y, 8B620.b and .y, or 8D620.b and
yb. “Technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
commodities controlled by ECCN
8A620.b or 8B620.b or “software”
controlled by ECCN 8D620.b.

c. through x. [RESERVED]

y. Specific “technology” “‘specially
designed” for the “development,”
“production,” operation, installation,
maintenance, repair, overhaul, or
refurbishment of commodities
controlled by ECCN 8A620.y or 8B620.y
or “‘software” controlled by ECCN
8D620.y, as follows:

y.1. through y.98 [RESERVED]

v.99. “Technology” not identified on
the CCL that (i) has been determined, in
an applicable commodity jurisdiction
determination issued by the U.S.
Department of State, to be subject to the
EAR and (ii) would otherwise be
controlled elsewhere in ECCN 8E620.

Dated: December 16, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-32868 Filed 12-22-11; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Part 121

RIN 1400-AC99

[Public Notice 7736]

Amendment to the International Traffic

in Arms Regulations: Revision of U.S.
Munitions List Category VI

AGENCY: Department of State.
ACTION: Proposed rule.

SUMMARY: As part of the President’s
Export Control Reform effort, the
Department of State proposes to amend
the International Traffic in Arms
Regulations (ITAR) to revise Category VI
(surface vessels of war and special naval
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equipment) of the U.S. Munitions List
(USML) to describe more precisely the
combatant vessels and other naval
equipment warranting control on the
USML.

DATES: The Department of State will
accept comments on this proposed rule
until February 6, 2012.

ADDRESSES: Interested parties may
submit comments within 45 days of the
date of publication by one of the
following methods:

e Email:
DDTCResponseTeam@state.gov with the
subject line, “ITAR Amendment—
Category VL.”

o Internet: At www.regulations.gov,
search for this notice by using this rule’s
RIN (1400-AC99).

Comments received after that date will
be considered if feasible, but
consideration cannot be assured. Those
submitting comments should not
include any personally identifying
information they do not desire to be
made public or information for which a
claim of confidentiality is asserted
because those comments and/or
transmittal emails will be made
available for public inspection and
copying after the close of the comment
period via the Directorate of Defense
Trade Controls Web site at
www.pmddtc.state.gov. Parties who
wish to comment anonymously may do
so by submitting their comments via
www.regulations.gov, leaving the fields
that would identify the commenter
blank and including no identifying
information in the comment itself.
Comments submitted via
www.regulations.gov are immediately
available for public inspection.

FOR FURTHER INFORMATION CONTACT:
Director Charles B. Shotwell, Office of
Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email
DDTCResponseTeam@state.gov. ATTN:
Regulatory Change, USML Category VL.

SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles,” are identified on the ITAR’s
U.S. Munitions List (USML) (22 CFR
121.1). With few exceptions, items not
subject to the export control jurisdiction
of the ITAR are subject to the
jurisdiction of the Export
Administration Regulations (“EAR,” 15
CFR parts 730-774, which includes the
Commerce Control List in part 774),
administered by the Bureau of Industry

and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports
and reexports. Items not subject to the
ITAR or to the exclusive licensing
jurisdiction of any other set of
regulations are subject to the EAR.

Export Control Reform Update

The Departments of State and
Commerce described in their respective
Advanced Notices of Proposed
Rulemaking (ANPRM) in December
2010 the Administration’s plan to make
the USML and the CCL positive, tiered,
and aligned so that eventually they can
be combined into a single control list
(see “Commerce Control List: Revising
Descriptions of Items and Foreign
Availability,” 75 FR 76664 (December 9,
2010) and ‘“Revision to the United
States Munitions List,” 75 FR 76935
(December 10, 2010)). The notices also
called for the establishment of a “bright
line”” between the USML and the CCL to
reduce government and industry
uncertainty regarding export
jurisdiction by clarifying whether
particular items are subject to the
jurisdiction of the ITAR or the EAR.
While these remain the
Administration’s ultimate Export
Control Reform objectives, their
concurrent implementation would be
problematic in the near term. In order to
more quickly reach the national security
objectives of greater interoperability
with our allies, enhancing our defense
industrial base, and permitting the U.S.
Government to focus its resources on
controlling and monitoring the export
and reexport of more significant items to
destinations, end uses, and end users of
greater concern than our NATO and
other multi-regime partners, the
Administration has decided, as an
interim step, to propose and implement
revisions to both the USML and the CCL
that are more positive, but not yet
tiered.

Specifically, based in part on a review
of the comments received in response to
the December 2010 notices, the
Administration has determined that
fundamentally altering the structure of
the USML by tiering and aligning it on
a category-by-category basis would
significantly disrupt the export control
compliance systems and procedures of
exporters and reexporters. For example,
until the entire USML was revised and
became final, some USML categories
would follow the legacy numbering and
control structures while the newly
revised categories would follow a
completely different numbering
structure. In order to allow for the
national security benefits to flow from
re-aligning the jurisdictional status of

defense articles that no longer warrant
control on the USML on a category-by-
category basis while minimizing the
impact on exporters’ internal control
and jurisdictional and classification
marking systems, the Administration
plans to proceed with building positive
lists now and afterward return to
structural changes.

Revision of Category VI

This proposed rule revises USML
Category VI, covering surface vessels of
war and special naval equipment, to
establish a clear “bright line” between
the USML and the CCL for the control
of these articles. The proposed revision
narrows the types of surface vessels of
war and special naval equipment
controlled on the USML to only those
that warrant control under the stringent
requirements of the Arms Export
Control Act. It will remove from control
of the USML harbor entrance detection
devices formerly controlled under
Category VI(d) and will no longer
include submarines, which will be
controlled in Category XX.

This proposed rule also revises
§121.15 to more clearly define “surface
vessels of war and special naval
equipment” for purposes of the revised
USML Category VI.

The most significant aspect of this
more positive, but not yet tiered,
proposed USML category is that it does
not contain controls on all generic parts,
components, accessories, and
attachments that are in any way
specifically designed or modified for a
defense article, regardless of their
significance to maintaining a military
advantage for the United States. Rather,
it contains a positive list of specific
types of parts, components, accessories,
and attachments that continue to
warrant control on the USML. All other
parts, components, accessories, and
attachments will become subject to the
new 600 series controls in Category 8 of
the CCL to be published separately by
the Department of Commerce. The
Administration has also proposed
revisions to the jurisdictional status of
certain militarily less significant end
items that do not warrant USML control,
but the primary impact will be with
respect to current USML controls on
parts, components, accessories, and
attachments that no longer warrant
USML control.

Definition for Specially Designed

Although one of the goals of the
export control reform initiative is to
describe USML controls without using
design intent criteria, a few of the
controls in the proposed revision
nonetheless use the term “specially
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designed.” It is, therefore, necessary for
the Department to define the term. Two
proposed definitions have been
published to date.

The Department first provided a draft
definition for ‘“‘specially designed” in
the December 2010 ANPRM (75 FR
76935) and noted the term would be
used minimally in the USML, and then
only to remain consistent with the
Wassenaar Arrangement or other
multilateral regime obligation or when
no other reasonable option exists to
describe the control without using the
term. The draft definition provided at
that time is as follows: “For the
purposes of this Subchapter, the term
“specially designed” means that the
end-item, equipment, accessory,
attachment, system, component, or part
(see ITAR §121.8) has properties that (i)
distinguish it for certain predetermined
purposes, (ii) are directly related to the
functioning of a defense article, and (iii)
are used exclusively or predominantly
in or with a defense article identified on
the USML.”

The Department of Commerce
subsequently published on July 15,
2011, for public comment, the
Administration’s proposed definition of
“specially designed” that would be
common to the CCL and the USML. The
public provided more than 40
comments on that proposed definition
on or before the September 13 deadline
for comments. The Departments of
State, Commerce, and Defense are now
reviewing those comments and related
issues, and the Departments of State and
Commerce plan to publish for public
comment another proposed rule on a
definition of “specially designed” that
would be common to the USML and the
CCL. In the interim, and for the purpose
of evaluation of this proposed rule,
reviewers should use the definition
provided in the December ANPRM.

Request for Comments

As the U.S. Government works
through the proposed revisions to the
USML, some solutions have been
adopted that were determined to be the
best of available options. With the
thought that multiple perspectives
would be beneficial to the USML
revision process, the Department
welcomes the assistance of users of the
lists and requests input on the
following:

(1) A key goal of this rulemaking is to
ensure the USML and the CCL together
control all the items that meet
Wassenaar Arrangement commitments
embodied in Munitions List Category 9
(ML9). To that end, the public is asked
to identify any potential lack of
coverage brought about by the proposed

rules for Category VI contained in this
FRN and the new Category 8 ECCNs
published separately by the Department
of Commerce when reviewed together.

(2) The key goal of this rulemaking is
to establish a “bright line’” between the
USML and the CCL for the control of
surface vessels. The public is asked to
provide specific examples of vessels
whose jurisdiction would be in doubt
based on this revision.

Regulatory Analysis and Notices

Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from § 553 (Rulemaking) and § 554
(Adjudications) of the Administrative
Procedure Act. Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
is publishing this rule with a 45-day
provision for public comment and
without prejudice to its determination
that controlling the import and export of
defense services is a foreign affairs
function. As noted above, and also
without prejudice to the Department
position that this rulemaking is not
subject to the APA, the Department
previously published a related Advance
Notice of Proposed Rulemaking (RIN
1400-AC78), and accepted comments
for 60 days.

Regulatory Flexibility Act

Since this proposed amendment is not
subject to 5 U.S.C. 553, it does not
require analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Reform Act of 1995

This proposed amendment does not
involve a mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed amendment has been
found not to be a major rule within the
meaning of the Small Business
Regulatory Enforcement Fairness Act of
1996.

Executive Orders 12372 and 13132

This proposed amendment will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this proposed
amendment does not have sufficient
federalism implications to require
consultations or warrant the preparation
of a federalism summary impact
statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this proposed
amendment.

Executive Order 12866

The Department is of the opinion that
controlling the import and export of
defense articles and services is a foreign
affairs function of the United States
Government and that rules governing
the conduct of this function are exempt
from the requirements of Executive
Order 12866. However, the Department
has reviewed the proposed rule to
ensure its consistency with the
regulatory philosophy and principles set
forth in the Executive Order.

Executive Order 13563

The Department of State has
considered this rule in light of
Executive Order 13563, dated January
18, 2011, and affirms that this regulation
is consistent with the guidance therein.

Executive Order 12988

The Department of State has reviewed
the proposed amendment in light of
sections 3(a) and 3(b)(2) of Executive
Order 12988 to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not pre-empt tribal law.
Accordingly, Executive Order 13175
does not apply to this rulemaking.

Paperwork Reduction Act

This proposed amendment does not
impose any new reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

List of Subjects in Part 121
Arms and munitions, Exports.
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Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, part 121 is proposed to be amended
as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); E.O. 11958, 42 FR 4311; 3 CFR, 1977
Comp. p. 79; 22 U.S.C. 2651a; Pub. L. 105-
261, 112 Stat. 1920.

2. Section 121.1 is amended by
revising U.S. Munitions List Category VI
to read as follows:

§121.1 General. The United States
Munitions List.
* * * * *

VI—Surface Vessels of War and Special
Naval Equipment

*(a) Warships and other combatant
vessels (see § 121.15 of this subchapter).

(b) Other vessels not controlled in
paragraph (a) of this section (see
§ 121.15 of this subchapter).

(c) Developmental vessels and
“specially designed” parts, components,
accessories, and attachments therefor,
developed under a contract with the
U.S. Department of Defense.

(d) [Reserved]

*(e) Naval nuclear propulsion plants,
their land prototypes, and special
facilities for their construction, support,
and maintenance (see §123.20 of this
subchapter).

(f) Vessel and naval equipment
components, parts, accessories,
attachments, and associated equipment,
as follows:

(1) hulls or superstructures “specially
designed” for any vessels controlled in
paragraph (a) of this section;

(2) hulls or superstructures having
armor, active protection systems, or
developmental armor systems;

(3) hulls or superstructures designed
to survive 12.5% or greater damage
across the length as measured between
perpendiculars;

(4) propulsion and supporting
auxiliary, control, and monitoring
systems that store, create, distribute,
conserve, transfer, and use energy
outside propulsion system boundaries
exceeding 30M]J storage, discharge less
than 3 seconds and cycle time under 45
seconds, and parts and components
“specially designed” therefor;

(5) shipborne auxiliary systems for
Chemical, Biological, Radiological, and
Nuclear (CBRN) compartmentalization,
over-pressurization and filtration
systems, and parts and components
“specially designed” therefor;

*(6) control and monitoring systems
for autonomous unmanned vessels
capable of on-board, autonomous
perception and decision-making
necessary for the vessel to navigate
while avoiding fixed and moving
hazards, and obeying rules-of-the-road
without human intervention;

*(7) any machinery, device,
component, or equipment specifically
developed, designed, or modified for
use in plants or facilities controlled in
paragraph (e) of this section (see
§123.20 of this subchapter);

(8) components, parts, accessories,
attachments, and equipment ““specially
designed” for integration of articles
controlled by Categories II, IV, or XVIII
or catapults for launching aircraft or
arresting gear for recovering aircraft;

(9) shipborne active protection
systems (i.e., defensive systems that
actively detect and track incoming
threats and launch a ballistic, explosive,
energy, or electromagnetic
countermeasure(s) to neutralize the
threat prior to contact with a vessel) and
parts and components ‘“‘specially
designed” therefor;

(10) minesweeping and mine hunting
equipment (including mine
countermeasures equipment deployed
by aircraft) and parts and components
“specially designed” therefor; or

*(11) any component, part, accessory,
attachment, equipment, or system that:

(i) is classified;

(ii) contains classified software;

(iii) is manufactured using classified
production data; or

(iv) is being developed using
classified information.

“Classified” means classified
pursuant to Executive Order 13526, or
predecessor order, and a security
classification guide developed pursuant
thereto or equivalent, or to the
corresponding classification rules of
another government.

Note 1 to paragraph (f): Parts, components,
accessories, and attachments “specially
designed” for vessels enumerated in this
category but not listed in Category VI(f) are
subject to the EAR under ECCN 8A609.

Note 2 to paragraph (f): For controls
related to ship signature management, see
also Category XIIIL

(g) Technical data (as defined in
§120.10 of this subchapter) and defense
services (as defined in § 120.9 of this
subchapter) directly related to the
defense articles enumerated in
paragraphs (a) through (f) of this
category.

3. Section 121.15 is revised to read as
follows:

§121.15 Surface vessels of war and
special naval equipment.

(a) In Category VI, “surface vessels of
war”’ means developmental,
demilitarized, decommissioned,
production, or inventory vessels,
manned or unmanned, that:

(1) Are warships or other combatant
vessels (battleships, aircraft carriers,
destroyers, frigates, cruisers, corvettes,
littoral combat ships, mine sweepers,
mine hunters, mine countermeasure
ships, dock landing ships, amphibious
assault ships), or Coast Guard Cutters
(with or equivalent to those with U.S.
designations WHEC, WMEC, WMSL, or
WPB);

(2) are foreign-origin vessels
“specially designed” to provide
functions equivalent to those of the
vessels listed in (a)(1) of this section;

(3) are high-speed air cushion vessels
for transporting cargo and personnel,
ship-to-shore and across a beach, with a
payload over 25 tons;

(4) are surface vessels integrated with
nuclear propulsion systems;

(5) are armed or are “‘specially
designed” to be used as a platform to
deliver munitions or otherwise destroy
or incapacitate targets (e.g., firing lasers,
launching torpedoes, rockets, or
missiles, or firing munitions greater
than .50 caliber); or

(6) incorporate any “mission systems”
controlled under this subchapter.
“Mission systems” are defined as
“systems”’ (see § 121.8(g) of this
subchapter) that perform specific
military functions such as by providing
military communication, electronic
warfare, target designation, surveillance,
target detection, or sensor capabilities.

(b) Vessels “specially designed” for
military use that are not identified in (a)
of this section are subject to the EAR
under ECCN 8A609.

Dated: December 16, 2011.
Ellen O. Tauscher,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2011-32865 Filed 12—22-11; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF STATE
22 CFR Parts 121, 123, 124, and 125

RIN 1400-ADO01
[Public Notice 7737]
Amendment to the International Traffic

in Arms Regulations: Revision of U.S.
Munitions List Category XX

AGENCY: Department of State.
ACTION: Proposed rule.
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SUMMARY: As part of the President’s
Export Control Reform effort, the
Department of State proposes to amend
the International Traffic in Arms
Regulations (ITAR) to revise Category
XX (submersible vessels and related
articles) of the U.S. Munitions List
(USML).

DATES: The Department of State will
accept comments on this proposed rule
until February 6, 2012.

ADDRESSES: Interested parties may
submit comments within 45 days of the
date of publication by one of the
following methods:

e Email: DDTCResponseTeam@state
.gov with the subject line, “ITAR
Amendment—Category XX.”

e Internet: At www.regulations.gov,
search for this notice by using this rule’s
RIN (1400-ADO01).

Comments received after that date will
be considered if feasible, but
consideration cannot be assured. Those
submitting comments should not
include any personally identifying
information they do not desire to be
made public or information for which a
claim of confidentiality is asserted
because those comments and/or
transmittal emails will be made
available for public inspection and
copying after the close of the comment
period via the Directorate of Defense
Trade Controls Web site at
www.pmddtc.state.gov. Parties who
wish to comment anonymously may do
so by submitting their comments via
www.regulations.gov, leaving the fields
that would identify the commenter
blank and including no identifying
information in the comment itself.
Comments submitted via
www.regulations.gov are immediately
available for public inspection.

FOR FURTHER INFORMATION CONTACT:
Director Charles B. Shotwell, Office of
Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email DDTCResponse
Team@state.gov. Attn: Regulatory
Change, USML Category XX.

SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles,” are identified on the ITAR’s
U.S. Munitions List (USML) (22 CFR
121.1). With few exceptions, items not
subject to the export control jurisdiction
of the ITAR are subject to the
jurisdiction of the Export
Administration Regulations (“EAR,” 15
CFR parts 730-774, which includes the

Commerce Control List in part 774),
administered by the Bureau of Industry
and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports
and reexports. Items not subject to the
ITAR or to the exclusive licensing
jurisdiction of any other set of
regulations are subject to the EAR.

Export Control Reform Update

The Departments of State and
Commerce described in their respective
Advanced Notices of Proposed
Rulemaking (ANPRM) in December
2010 the Administration’s plan to make
the USML and the CCL positive, tiered,
and aligned so that eventually they can
be combined into a single control list
(see “Commerce Control List: Revising
Descriptions of Items and Foreign
Availability,” 75 FR 76664 (December 9,
2010) and ‘““Revision to the United
States Munitions List,” 75 FR 76935
(December 10, 2010)). The notices also
called for the establishment of a “bright
line”” between the USML and the CCL to
reduce government and industry
uncertainty regarding export
jurisdiction by clarifying whether
particular items are subject to the
jurisdiction of the ITAR or the EAR.
While these remain the
Administration’s ultimate Export
Control Reform objectives, their
concurrent implementation would be
problematic in the near term. In order to
more quickly reach the national security
objectives of greater interoperability
with our allies, enhancing our defense
industrial base, and permitting the U.S.
Government to focus its resources on
controlling and monitoring the export
and reexport of more significant items to
destinations, end uses, and end users of
greater concern than our NATO and
other multi-regime partners, the
Administration has decided, as an
interim step, to propose and implement
revisions to both the USML and the CCL
that are more positive, but not yet
tiered.

Specifically, based in part on a review
of the comments received in response to
the December 2010 notices, the
Administration has determined that
fundamentally altering the structure of
the USML by tiering and aligning it on
a category-by-category basis would
significantly disrupt the export control
compliance systems and procedures of
exporters and reexporters. For example,
until the entire USML was revised and
became final, some USML categories
would follow the legacy numbering and
control structures while the newly
revised categories would follow a
completely different numbering
structure. In order to allow for the

national security benefits to flow from
re-aligning the jurisdictional status of
defense articles that no longer warrant
control on the USML on a category-by-
category basis while minimizing the
impact on exporters’ internal control
and jurisdictional and classification
marking systems, the Administration
plans to proceed with building positive
lists now and afterward return to
structural changes.

Revision of Category XX

This proposed rule revises USML
Category XX, covering submersible
vessels and related articles. The
proposed revision accounts for the
movement of submarines from Category
VI and consolidates the controls that
will apply to all submersible vessels in
a single category. In addition, naval
nuclear propulsion power plants for
submersible vessels controlled under
Category XX, formerly controlled under
Category VI(e), will now be controlled
under Category XX(b).

This proposed rule also creates
§121.14 to more clearly define
“submersible vessels and related
articles.”

Finally, this revision makes
conforming edits to §§ 123.20, 124.2,
and 125.1 (nuclear related controls).

This proposed rule controls only
those parts, components, accessories,
and attachments that are specifically
designed for a defense article controlled
in this category. All other parts,
components, accessories, and
attachments will become subject to the
new 600 series controls in Category 8 of
the CCL to be published separately by
the Department of Commerce.

Definition for Specially Designed

Although one of the goals of the
export control reform initiative is to
describe USML controls without using
design intent criteria, a few of the
controls in the proposed revision
nonetheless use the term ““specially
designed.” It is, therefore, necessary for
the Department to define the term. Two
proposed definitions have been
published to date.

The Department first provided a draft
definition for “specially designed” in
the December 2010 ANPRM (75 FR
76935) and noted the term would be
used minimally in the USML, and then
only to remain consistent with the
Wassenaar Arrangement or other
multilateral regime obligation or when
no other reasonable option exists to
describe the control without using the
term. The draft definition provided at
that time is as follows: “For the
purposes of this Subchapter, the term
“specially designed” means that the
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end-item, equipment, accessory,
attachment, system, component, or part
(see ITAR § 121.8) has properties that (i)
distinguish it for certain predetermined
purposes, (ii) are directly related to the
functioning of a defense article, and (iii)
are used exclusively or predominantly
in or with a defense article identified on
the USML.”

The Department of Commerce
subsequently published on July 15,
2011, for public comment, the
Administration’s proposed definition of
“specially designed” that would be
common to the CCL and the USML. The
public provided more than 40
comments on that proposed definition
on or before the September 13 deadline
for comments. The Departments of
State, Commerce, and Defense are now
reviewing those comments and related
issues, and the Departments of State and
Commerce plan to publish for public
comment another proposed rule on a
definition of “specially designed” that
would be common to the USML and the
CCL. In the interim, and for the purpose
of evaluation of this proposed rule,
reviewers should use the definition
provided in the December ANPRM.

Request for Comments

As the U.S. Government works
through the proposed revisions to the
USML, some solutions have been
adopted that were determined to be the
best of available options. With the
thought that multiple perspectives
would be beneficial to the USML
revision process, the Department
welcomes the assistance of users of the
lists and requests input on the
following:

(1) A key goal of this rulemaking is to
ensure the USML and the CCL together
control all the items that meet
Wassenaar Arrangement commitments
embodied in Munitions List Category 9
(ML9). To that end, the public is asked
to identify any potential lack of
coverage brought about by the proposed
rules for Category XX contained in this
FRN and the new Category 8 ECCNs
published separately by the Department
of Commerce when reviewed together.

(2) The public is asked to provide
specific examples of vessels whose
jurisdiction would be in doubt based on
this revision.

Regulatory Analysis and Notices
Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt

from § 553 (Rulemaking) and § 554
(Adjudications) of the Administrative
Procedure Act. Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
is publishing this rule with a 45-day
provision for public comment and
without prejudice to its determination
that controlling the import and export of
defense services is a foreign affairs
function. As noted above, and also
without prejudice to the Department
position that this rulemaking is not
subject to the APA, the Department
previously published a related Advance
Notice of Proposed Rulemaking (RIN
1400-AC78), and accepted comments
for 60 days.

Regulatory Flexibility Act

Since this proposed amendment is not
subject to 5 U.S.C. 553, it does not
require analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Reform Act of 1995

This proposed amendment does not
involve a mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This proposed amendment has been
found not to be a major rule within the
meaning of the Small Business
Regulatory Enforcement Fairness Act of
1996.

Executive Orders 12372 and 13132

This proposed amendment will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this proposed
amendment does not have sufficient
federalism implications to require
consultations or warrant the preparation
of a federalism summary impact
statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this proposed
amendment.

Executive Order 12866

The Department is of the opinion that
controlling the import and export of
defense articles and services is a foreign
affairs function of the United States
Government and that rules governing
the conduct of this function are exempt
from the requirements of Executive
Order 12866. However, the Department
has reviewed the proposed rule to
ensure its consistency with the
regulatory philosophy and principles set
forth in the Executive Order.

Executive Order 13563

The Department of State has
considered this rule in light of
Executive Order 13563, dated January
18, 2011, and affirms that this regulation
is consistent with the guidance therein.

Executive Order 12988

The Department of State has reviewed
the proposed amendment in light of
sections 3(a) and 3(b)(2) of Executive
Order 12988 to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not pre-empt tribal law.
Accordingly, Executive Order 13175
does not apply to this rulemaking.

Paperwork Reduction Act

This proposed amendment does not
impose any new reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

List of Subjects in Parts 121, 123, 124,
and 125

Arms and munitions, Exports,
Classified information.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, parts 121, 123, 124, and 125 are
proposed to be amended as follows:

PART 121—THE UNITED STATES
MUNITIONS LIST

1. The authority citation for part 121
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); E.O. 11958, 42 FR 4311; 3 CFR, 1977
Comp. p. 79; 22 U.S.C. 2651a; Pub. L. 105—
261, 112 Stat. 1920.

2. Section 121.1 is amended by
revising U.S. Munitions List Category
XX to read as follows:



80308 Federal Register/Vol. 76, No. 247 /Friday, December 23, 2011/Proposed Rules

§121.1 General. The United States (3) are “specially designed” for the PART 124—AGREEMENTS, OFF-
Munitions List. deployment, recovery, or support of SHORE PROCUREMENT, AND OTHER
* * * * *

XX—Submersible Vessels and Related
Articles

(a) Submersible and semi-submersible
vessels (see § 121.14 of this subchapter)
that are:

*(1) submarines;

(2) mine countermeasure vehicles;

(3) anti-submarine warfare vehicles;

(4) armed,;

(5) swimmer delivery vehicles
“specially designed” for the
deployment, recovery, or support of
swimmers or divers from submarines;

(6) vessels equipped with any mission
systems controlled under this
subchapter; or

*(7) developmental vessels developed
under a contract with the U.S.
Department of Defense.

*(b) Naval nuclear propulsion plants,
their land prototypes, and special
facilities for their construction, support,
and maintenance (see §123.20 of this
subchapter).

(c) Components, parts, accessories,
attachments, and associated equipment
“specially designed” for any of the
articles in paragraphs (a) and (b) of this
category.

Note to paragraph (c): Parts, components,
accessories, and attachments that are
common to vessels subject to the EAR, or that
are enumerated on the CCL or elsewhere in
this subchapter, are not included in this
paragraph.

(d) Technical data (as defined in
§ 120.10 of this subchapter) and defense
services (as defined in § 120.9 of this
subchapter) directly related to the
defense articles enumerated in
paragraphs (a) through (c) of this
category. (See § 125.4 of this subchapter
for exemptions.)

* * * * *

3. Section 121.14 is removed from
reserved status and added to read as
follows:

§121.14 Submersible vessels and related
articles.

(a) Category XX controls
developmental, demilitarized,
decommissioned, production, or
inventory submersible and semi-
submersible vessels, manned or
unmanned, tethered or untethered, that:

(1) are submarines “‘specially
designed” for military use;

(2) are armed or are “specially
designed” to be used as a platform to
deliver munitions or otherwise destroy
or incapacitate targets (e.g., firing
torpedoes, launching rockets, firing
missiles, deploying mines, deploying
countermeasures) or deploy military
payloads;

swimmers or divers from submarines;

(4) are integrated with nuclear
propulsion systems; or

(5) incorporate any “mission systems”
controlled under this subchapter.
“Mission systems” are defined as
“systems” (see § 121.8(g) of this
subchapter) that perform specific
military functions such as by providing
military communication, electronic
warfare, target designation, surveillance,
target detection, or sensor capabilities.

(b) Submersible and semi-submersible
vessels that are not identified in (a)
above are subject to the EAR under
Category 8.

PART 123—LICENSES FOR THE
EXPORT OF DEFENSE ARTICLES

4. The authority citation for part 123
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2753; E.O. 11958, 42 FR
4311; 3 CFR, 1977 Comp. p. 79; 22 U.S.C.
2651a; 22 U.S.C. 2776; Pub. L. 105-261, 112
Stat. 1920; Sec 1205(a), Pub. L. 107-228.

5. Section 123.20 is amended by
revising paragraphs (a) and (c) to read as
follows:

§123.20 Nuclear related controls.

(a) The provisions of this subchapter
do not apply to equipment, technical
data or services in Category VI, Category
XX, and Category XVI of § 121.1 of this
subchapter to the extent such
equipment, technical data or services
are under the export control of the
Department of Energy or the Nuclear
Regulatory Commission pursuant to the
Atomic Energy Act of 1954, as amended,
and the Nuclear Non-Proliferation Act
of 1978, as amended, or is a government
transfer authorized pursuant to these
Acts.

* * * * *

(c) A license for the export of any
machinery, device, component,
equipment, or technical data relating to
equipment referred to in Category VI(e)
or Category XX(b) of § 121.1 of this
subchapter will not be granted unless
the proposed equipment comes within
the scope of an existing Agreement for
Cooperation for Mutual Defense
Purposes concluded pursuant to the
Atomic Energy Act of 1954, as amended,
with the government of the country to
which the Article is to be exported.
Licenses may be granted in the absence

of such an agreement only:
* * * * *

DEFENSE SERVICES

6. The authority citation for part 124
continues to read as follows:

Authority: Sec. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); E.O. 11958, 42 FR 4311; 3 CFR 1977
Comp. p. 79; 22 U.S.C. 2651a; 22 U.S.C. 2776;
Pub. L. 105-261.

7. Section 124.2 is amended by
revising paragraph (c) to read as follows:

§124.2 Exemptions for training and
military service.

* * * * *
(C) * k%

* * * * *
(5) I

* * * * *

(iv) Naval nuclear propulsion
equipment listed in Category VI and
Category XX;

* * * * *

PART 125—LICENSES FOR THE
EXPORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

8. The authority citation for part 125
continues to read as follows:

Authority: Secs. 2 and 38, Pub. L. 90-629,
90 Stat. 744 (22 U.S.C. 2752, 2778); E.O.
11958, 42 FR 4311; 3 CFR, 1977 Comp. p. 79;
22 U.S.C. 2651a.

9. Section 125.1 is amended by
revising paragraph (e) to read as follows:
* * * * *

(e) The provisions of this subchapter
do not apply to technical data related to
articles in Category VI(e), Category
XX(b), and Category XVI of § 121.1 of
this subchapter. The export of such data
is controlled by the Department of
Energy or the Nuclear Regulatory
Commission pursuant to the Atomic
Energy Act of 1954, as amended, and
the Nuclear Non-Proliferation Act of
1978, as amended.

Dated: December 16, 2011.
Ellen O. Tauscher,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2011-32866 Filed 12—-22-11; 8:45 am]
BILLING CODE 4710-25-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-145474-11]

RIN 1545-BK71

Use of Differential Income Stream as
an Application of the Income Method
and as a Consideration in Assessing
the Best Method

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of proposed
rulemaking.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, temporary regulations provide
guidance on how an analysis of the
differential income stream may provide
a best method consideration for
evaluating an application of the income
method to determine taxable income in
connection with a cost sharing
arrangement. The text of those
regulations also serves as the text of
regulations that are proposed by cross-
reference to the temporary regulations.
This document also contains proposed
regulations providing guidance on the
use of the differential income stream as
a specified application of the income
method to determine taxable income in
connection with a cost sharing
arrangement.

DATES: Written or electronic comments
and requests for a public hearing must
be received by March 22, 2012.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-145474-11), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-145474—
11), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically,
via the Federal eRulemaking Portal at
www.regulations.gov (IRS REG—145474—
11).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Joseph L. Tobin or Mumal R. Hemrajani,
(202) 435-5265 (not a toll-free number);
concerning submission of comments
and/or requests for a hearing,
Richard.A.Hurst@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION:

Background

A notice of proposed rulemaking and
notice of public hearing regarding
additional guidance to improve
compliance with, and administration of,
the rules in connection with a cost
sharing arrangement (CSA) were
published in the Federal Register (70
FR 51116) (REG-144615—-02) on August
29, 2005 (2005 proposed regulations). A
correction to the notice of proposed
rulemaking and notice of public hearing
was published in the Federal Register
(70 FR 56611) on September 28, 2005.
A public hearing was held on December
16, 2005.

The Treasury Department and the IRS
received numerous comments on a wide
range of issues addressed in the 2005
proposed regulations. In response to
these comments, temporary and
proposed regulations were published in
the Federal Register (74 FR 340-01 and
74 FR 236-01) (REG-144615-02) on
January 5, 2009 (2008 temporary
regulations). Corrections to the 2008
temporary regulations were published
in the Federal Register on February 27,
2009 (74 FR 8863-01), March 5, 2009
(74 FR 9570-01, 74 FR 9570-02, and 74
FR 9577-01), and March 19, 2009 (74
FR 11644-01). A public hearing was
held on April 21, 2009.

The Treasury Department and the IRS
received comments on a range of issues
addressed in the 2008 temporary
regulations. Final regulations were
issued in a previous issue of the Federal
Register (REG—144615-02) (TD 9568) in
December 2011 (final regulations).
Certain guidance regarding discount
rates was reserved in the final
regulations because the Treasury
Department and the IRS believe it is
appropriate to solicit public comments
on that subject matter.

Temporary regulations (TD 9569) in
the Rules and Regulations section of this
issue of the Federal Register contain
amendments to the final regulations and
implement the use of the differential
income stream as a consideration in
assessing the best method in connection
with a CSA. The text of those
regulations also serves as the text of the
regulations contained in this document
that are proposed by cross-reference to
the temporary regulations (§ 1.482—
7T(g)(2)(v)(B)(2) and (4)(vi)(F)(2)). This
document also contains a proposed
amendment to the regulations under
section 482 that describes the specific
application of the income method using
the differential income stream (§ 1.482—

7(g)(4)(v)).

Explanation of Provisions

See the Explanation of Provisions for
the temporary cost sharing regulations
published in this issue of the Federal
Register for an explanation of how
proposed § 1.482—7(g)(2)(v)(B)(2) and
(4)(vi)(F)(2) build upon and augment
§1.482-7(g)(4)(vi)(F)(1) (Reflection of
similar risk profiles in cost sharing
alternative and licensing alternative) of
the final regulations.

These proposed regulations also build
upon and augment § 1.482—
7(g)(4)(vi)(F)(1) of the final regulations
by providing a new specified
application of the income method.
Section 1.482-7(g)(4)(v) of the proposed
regulations provides that the
determination of the arm’s length charge
for the PCT Payment can be derived by
discounting the differential income
stream at an appropriate rate. The
differential income stream approach to
determining PCT Payments depends on
reliably determining the discount rate
associated with the differential income
stream. This, in turn, requires an
understanding of the economic meaning
of the differential income stream. For
example, assume a CSA in which the
PCT Payor does not contribute any
platform or operating contributions, and
undertakes only routine exploitation
activities for which it anticipates a
routine return. In such case, the total
undiscounted anticipated profits (before
PCT Payments) to the CSA in the PCT
Payor’s territory can be thought of as
comprising the anticipated routine
exploitation profits plus the anticipated
development value of the cost shared
intangibles in the PCT Payor’s territory.
Under the licensing alternative, on the
other hand, the PCT Payor’s total
undiscounted anticipated profits consist
solely of the anticipated routine
exploitation profits. Thus, the
differential income stream conceptually
corresponds to the development value
of the cost shared intangibles. For these
reasons, an appropriate discount rate for
the differential income stream might be
determined based, for example, on the
weighted average cost of capital of
uncontrolled companies whose
activities consist primarily of
developing intangibles similar to the
cost shared intangibles, and whose
resources, capabilities, or rights are
similar to the platform contributions
and cost shared intangibles under the
CSA. These proposed regulations also
add § 1.482-7(g)(4)(viii) Example 9 to
illustrate this newly specified
application of the income method.
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Proposed Effective Dates

Prop. Treas. Reg. §1.482—
7(8)(2)(v)(B)(2), (4)(vi)(F)(2) and (viii),
Example 8 are proposed to be applied to
taxable years beginning on or after
December 19, 2011.

Prop. Treas. Reg. § 1.482-7(g)(4)(v)
and (viii), Example 9 are proposed to
apply to taxable years beginning on or
after the date of publication of a
Treasury decision adopting such rules
as final regulations in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to this regulation, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations have been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration (CCASBA) for comment
on their impact on small businesses.
CCASBA had no comments.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. Treasury
and the IRS request comments on all
aspects of the proposed rules. All
comments will be available for public
inspection and copying. A public
hearing will be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal authors of these
proposed regulations are Joseph L.
Tobin and Mumal R. Hemrajani, Office
of the Associate Chief Counsel
(International). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Authority: 26 U.S.C. 7805 * * *.

Section 1.482-7 is also issued under 26
U.S.C.482. * * *

Par. 2. Section 1.482-7 is amended by
adding paragraphs (g)(2)(v)(B)(2),
(g)(4)(v), and (g)(4)(vi)(F)(2), and
Examples 8 and 9 to paragraph
(g)(4)(viii).

The additions read as follows:

§1.482-7 Methods to determine taxable
income in connection with a cost sharing
arrangement.

(2) [The text of the proposed
amendment to § 1.482-7(g)(2)(v)(B)(2) is
the same as the text of §1.482—
7T(g)(2)(v)(B)(2) published elsewhere in
this issue of the Federal Register].

* * * * *

(4) * % %

(v) Application of income method
using differential income stream. In
some cases, the present value of an
arm’s length PCT Payment may be
determined as the present value,
discounted at the appropriate rate, of
the PCT Payor’s reasonably anticipated
stream of additional positive or negative
income over the duration of the CSA
Activity that would result (before PCT
Payments) from undertaking the cost
sharing alternative rather than the
licensing alternative (differential
income stream). See Example 9 of
paragraph (g)(4)(viii) of this section.

(Vi)* * %
(F)* * %

(2) [The text of the proposed
amendment to § 1.482-7(g)(4)(vi)(F)(2)
is the same as the text of § 1.482—
7T(g)(4)(vi)(F)(2) published elsewhere in
this issue of the Federal Register.]

* * * * *

(viii) * * *

Example 8. [The text of the proposed
amendment to § 1.482-7(g)(4)(viii) (Example
8) is the same as the text of § 1.482—
7T(g)(4)(viii) (Example 8) published
elsewhere in this issue of the Federal
Register.|

Example 9. The facts are the same as in
Example 1, except that additional data on
discount rates are available that were not
available in Example 1. The Commissioner
determines the arm’s length charge for the
PCT Payment by discounting at an

appropriate rate the differential income
stream associated with the rights contributed
by USP in the PCT (that is, the stream of
income in column (11) of Example 1). Based
on an analysis of a set of public companies
whose resources, capabilities, and rights
consist primarily of resources, capabilities,
and rights similar to those contributed by
USP in the PCT, the Commissioner
determines that 15% to 17% is an
appropriate range of discount rates to use to
assess the value of the differential income
stream associated with the rights contributed
by USP in the PCT. The Commissioner
determines that applying a discount rate of
17% to the differential income stream
associated with the rights contributed by USP
in the PCT yields a present value of $446
million, while applying a discount rate of
15% to the differential income stream
associated with the rights contributed by USP
in the PCT yields a present value of $510
million. Because the taxpayer’s result, $464
million, is within the interquartile range
determined by the Commissioner, no
adjustments are warranted. See paragraphs
(8)2)(V)(B)(2), (g)(4)(v), and (g)(4)(vi)(F)(2) of
this section.

* * * * *

(1) Effective/Applicability Dates.
Treas. Reg. § 1.482-7(g)(2)(v)(B)(2),
(g)(4)(vi)(F)(2) and (g)(4)(viii), Example
8 apply to taxable years beginning on or
after December 19, 2011. Treas. Reg.

§ 1.482-7(g)(4)(v) and (viii), Example 9
apply to taxable years beginning on or
after the date of publication of a
Treasury decision adopting these rules
as final regulations in the Federal
Register.

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2011-32730 Filed 12-19-11; 11:15 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950

[SATS No. WY-041-FOR; Docket ID OSM-
2011-0020]

Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Wyoming
regulatory program (hereinafter, the
“Wyoming program”) under the Surface
Mining Control and Reclamation Act of
1977 (“SMCRA” or ‘“‘the Act”).
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Wyoming proposes both revisions of
and additions to its coal rules and
regulations concerning ownership and
control and addresses four deficiencies
that were identified by OSM during the
review of a previous program
amendment (WY-038-FOR; Docket ID
#0OSM-2009-0012). Wyoming intends to
revise its program to be consistent with
the corresponding Federal regulations
and SMCRA, clarify ambiguities, and
improve operational efficiency.

This document gives the times and
locations that the Wyoming program
and proposed amendment to that
program are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.
DATES: We will accept written
comments on this amendment until 4
p.m., m.s.t. January 23, 2012. If
requested, we will hold a public hearing
on the amendment on January 17, 2012.
We will accept requests to speak until
4 p.m., m.s.t. on January 9, 2012.
ADDRESSES: You may submit comments
by either of the following two methods:

e Federal eRulemaking Portal:
www.regulations.gov. This proposed
rule has been assigned Docket ID: OSM—
2011-0020. If you would like to submit
comments through the Federal
eRulemaking Portal, go to http://
www.regulations.gov and follow the
instructions.

e Mail/Hand Delivery/Courier: Jeffrey
Fleischman, Director, Casper Field
Office, Office of Surface Mining
Reclamation and Enforcement, Dick
Cheney Federal Building, POB 11018,
150 East B Street, Casper, Wyoming
82601-1018.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see III. Public Comment Procedures in
the SUPPLEMENTARY INFORMATION section
of this document.

In addition to viewing the docket and
obtaining copies of documents at
http://www.regulations.gov, you may
review copies of the Wyoming program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, may be obtained at
the addresses listed below during
normal business hours, Monday through
Friday, excluding holidays. You may
also receive one free copy of the
amendment by contacting OSM’s Casper
Field Office.

Jeffrey Fleischman, Director, Casper

Field Office, Office of Surface Mining

Reclamation and Enforcement, Dick

Cheney Federal Building, POB 11018,
150 East B Street, Casper, Wyoming
82601-1018, (307) 261-6547,
jfleischman@osmre.gov;

John V. Corra, Director, Wyoming
Department of Environmental Quality,
Herschler Building, 122 West 25th
Street, Cheyenne, Wyoming 82002,
(307) 777-7046, jcorra@wyo.gov.

FOR FURTHER INFORMATION CONTACT:

Jeffrey Fleischman, Telephone: (307)

261-6547. Internet:

jfleischman@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming Program

II. Description of the Proposed Amendment
[I. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Wyoming
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.”” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Wyoming
program on November 26, 1980. You
can find background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program in
the November 26, 1980, Federal
Register (45 FR 78637). You can also
find later actions concerning Wyoming’s
program and program amendments at 30
CFR 950.12, 950.15, 950.16, and 950.20.

II. Description of the Proposed
Amendment

By letter dated October 24, 2011,
Wyoming sent us a proposed
amendment to its approved regulatory
program (Administrative Record Docket
ID No. OSM—-2011-0020) under SMCRA
(30 U.S.C. 1201 et seq.). Wyoming
submitted the amendment to address
required rule changes OSM identified in
a letter to Wyoming dated October 2,
2009, under 30 CFR 732.17(c). These
included changes to Wyoming’s rules
for ownership and control. The
amendment also addresses four
deficiencies that OSM identified in
response to Wyoming’s formally
submitted revegetation rule package

(WY-038-FOR; Docket ID #OSM-2009—
0012).

Specifically, Wyoming proposes to
amend the Land Quality Division Coal
Rules and Regulations at Chapter 1,
Section 2 (definitions related to
ownership and control including
“Applicant violator system or AVS,”
“Control or controller,” “Notice of
violation,” and “Own, owner or
ownership”); Chapter 2, Section 2(a)(i)
and (ii) (ownership and control permit
application information including
identification of interests and a
complete statement of compliance);
Chapter 12, Section 1(a)(viii)—(xiv) (the
review process, procedures, and
requirements for making permit
eligibility determinations including:
Review of applicant and operator
information, review of permit history,
review of compliance history, and
related AVS entry requirements); and
Chapter 16, Section 2(h) and (j)
(notification requirements related to
Wyoming’s enforcement regulations and
AVS entry requirements). Wyoming also
addresses four deficiencies that OSM
identified in response to Wyoming’s
formally submitted revegetation rule
package (WY—-038-FOR; Docket ID
#0OSM—-2009-0012) including; adding
the term ““surface” back into Wyoming’s
rules where it had been deleted and
reinstating the definition of “Surface
coal mining and reclamation
operations” at Chapter 1, Section 2(ez)
that had been removed from Wyoming’s
rules; adding the 1:24,000 scale
requirement for maps that are submitted
with permit applications back into
Wyoming’s rules at Chapter 2, Section
1(c); adding language to clarify that
wildlife enhancement is not limited to
revegetation efforts at Chapter 2, Section
5(a)(viii); and correcting numerous
inaccurate citations to other sections of
Wyoming’s rules and regulations. The
full text of the program amendment is
available for you to read at the locations
listed above under ADDRESSES.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Wyoming program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
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on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent State or Federal laws or
regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed above (see
ADDRESSES) will be included in the
docket for this rulemaking and
considered.

Public Availability of Comments:

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available in the
electronic docket for this rulemaking at
HTTP://www.regulations.gov. While you
can ask us in your comment to withhold
your personal identifying information
from public review, we cannot
guarantee that we will be able to do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4 p.m., m.s.t. on January 9, 2012. If you
are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If there is limited interest in
participation in a public hearing, we
may hold a public meeting rather than
a public hearing. If you wish to meet
with us to discuss the amendment,
please request a meeting by contacting
the person listed under FOR FURTHER

INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible we will post notices of
meetings at the locations listed under
ADDRESSES. We will make a written
summary of each meeting a part of the
Administrative Record.

IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSM for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 950
Intergovernmental relations, Surface
mining, Underground mining.
Dated: Novenber 1, 2011.
Kenneth Walker,
Acting Director, Western Region.
[FR Doc. 2011-32978 Filed 12-22—-11; 8:45 am]
BILLING CODE 4310-05-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3050
[Docket No. RM2012-2; Order No. 1053]
Periodic Reporting

AGENCY: Postal Regulatory Commission.
ACTION: Proposed rulemaking.

SUMMARY: The Commission is
establishing a docket to consider new
measurement of Flats Sequencing
Systems operations, a change in the
definition of certain MODS operations,
modifications to flats cost models,
modification of the mail processing cost
model applicable to First-Class Mail
presort letters, and modification of the
Business Reply Mail cost model in
periodic reporting of service

performance measurement. Establishing
this docket will allow the Commission
to consider the Postal Service’s proposal
and comments from the public.

DATES: Comments are due: December
30, 2011. Reply comments are due:
January 9, 2012.

ADDRESSES: Submit comments
electronically by accessing the “Filing
Online” link in the banner at the top of
the Commission’s Web site (http://
www.prc.gov) or by directly accessing
the Commission’s Filing Online system
at https://www.prc.gov/prc-pages/filing-
online/login.aspx. Commenters who
cannot submit their views electronically
should contact the person identified in
FOR FURTHER INFORMATION CONTACT
section as the source for case-related
information for advice on alternatives to
electronic filing.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at (202) 789-6820 (case-related
information) or DocketAdmins@prc.gov
(electronic filing assistance).
SUPPLEMENTARY INFORMATION: On
November 30, 2011, the Postal Service
filed a petition pursuant to 39 CFR
3050.11 requesting that the Commission
initiate an informal rulemaking
proceeding to consider changes in the
analytical methods approved for use in
periodic reporting.? On December 9,
20112 and on December 12, 2011 3 it
filed errata to the attachments to the
petition.

On December 7, 2011, GameFly, Inc.
moved to strike from the Postal
Service’s petition a sentence that
references GameFly and the sentence’s
accompanying footnote, which also
references GameFly, on the ground that
the references violated certain statutory
privacy protections for mailers, and
disclosed proprietary information.# On
December 13, 2011, the Postal Service
filed a response to the GameFly
Motion.® In it, the Postal Service denies
the substantive allegations made by
GameFly, Inc. It also explains that in
order to prevent delay in the processing
of the original November 30, 2011

1 Petition of the United States Postal Service
Requesting Initiation of a Proceeding to Consider
Proposed Changes in Analytical Principles
(Proposals Sixteen through Twenty), November 30,
2011.

2United States Postal Service Notice of Filing of
Errata to Attachments to Petition, December 9,
2011.

3 United States Postal Service Notice of Filing of
Errata to Attachments to Petition, December 12,
2011.

4Motion of GameFly, Inc., to Strike Portions of
USPS Petition for Rulemaking, Docket No.
RM2012-2, filed Dec. 7, 2011 (Motion).

5Response of the United States Postal Service to
Motion of GameFly, Inc. to Strike Portions of USPS
Petition for Rulemaking, December 13, 2011.
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petition, it has re-filed that petition with
the material that GameFly objects to
voluntarily excised.® Because the Postal
Service has voluntarily provided
GameFly with the relief that it requests,
its Motion will be dismissed as moot.

Proposal Sixteen: proposed
productivity measurement for Flats
Sequencing System. Proposal Sixteen
introduces a new method for measuring
the productivity of Flats Sequencing
System (FSS) operations based upon the
Management Operating Data System
(MODS). The resulting productivity
measurements would be used in the cost
models for flats.

The calculations of avoided cost
estimates used in setting discounts for
presort mail are based upon engineering
models that de-average the mail
processing costs of presorted price
categories by presort level. Petition at 3.
These models diagram mailflows for the
various presort price categories, and use
productivities (piece handlings per
workhour), at the various operations
through which the mail flows. It then
uses wage rates, piggyback factors, and
other inputs to compute avoided costs.
Id. The Postal Service explains that
these models are periodically updated
to reflect operational changes, including
major equipment deployments such as
FSS. Id.

Under Proposal Sixteen, the Postal
Service develops a productivity measure
for flats delivery point sequencing using
Total Pieces Handled (TPH) from MODS
operation 538 divided by the sum of
workhours from MODS operations 530
and 538. The Postal Service states that
flats to be sorted into delivery point
sequence are initially prepared in
operation 530, and then sorted into
delivery sequence in operation 538.
Since a MODS TPH count is not directly
available for the 530 prep operation, the
Postal Service proposes to combine
hours from that operation with hours
from the 538 direct sorting operation,
for which a TPH count is available. The
TPH count from the 538 sorting
operation is divided by hours from both
operations to get a combined
productivity for the prep and sorting
activity. Id.

Because the proposed FSS
productivity measure for flats
sequencing is new, the Postal Service
states there are no data to predict the
impact of the productivity measure on
the calculation of avoided costs. Id.
at 4.

6 Petition of the United States Postal Service
Requesting Initiation of a Proceeding to Consider
Proposed Changes in Analytical Principles
(Proposals Sixteen through Twenty), December 13,
2011 (Petition).

Proposal Seventeen: consolidation of
MODS Operation Groups applicable to
letter automation productivities. In
response to changes in the definition of
certain MODS operations, Proposal
Seventeen consolidates MODS
operation groups associated with the
productivity calculations for the DBCS/
DIOSS automated letter image reading
and sorting operations.

MODS productivities measured by
either Total Pieces Fed (TPF) or Total
Pieces Handled (TPH) per workhour, are
available for a variety of letter, flat, and
parcel distribution operations. These
productivities are used as inputs to
engineering cost models to calculate the
costs avoided by worksharing activities
for purposes of setting workshare
discounts.

During FY 2011, the identification
numbers for some MODS operations
were discontinued, and the associated
work incorporated into other MODS
operations. Id. at 5. Specifically,
workload and associated workhours for
the Input Subsystem (ISS) were
incorporated into the Barcode Sorting
(BCS) operation groups. According to
the Postal Service, “[a] similar, though
smaller, shift also affects Output
Subsystem (OSS) operation groups”
which, in turn, will be consolidated
with BCS operations during FY 2012.”
Id. The cost models will employ the
productivity measures from these new
consolidated operation groups once the
consolidations are completed.

The Postal Service provides a table
showing the current disaggregated
MODS operations and the proposed
aggregations. Id. at 6. The Postal Service
also provides a table showing the
change in productivities upon
completion of the consolidations. Id.

Proposal Eighteen: modifications to
the Flats cost models. Proposal Eighteen
makes four modifications to the cost
models for flats. Modification One
incorporates FSS processing costs into
the flats cost models. With deployment
of FSS now complete, the Postal Service
proposes to use FSS input data in the
flats cost models to estimate the costs of
FSS operations.

Modification Two corrects “an
anomalous” difference in costs between
Mixed Area Distribution Center (MADC)
automation and Area Distribution
Center (ADC) automation flats in First-
Class Mail, Periodicals, and Standard
Mail. Id. at 9—-10. Currently, the costs of
MADC presorted flats are less than the
costs of ADC flats that receive more
mailer presorting. According to the
Postal Service, this anomaly occurs
because single-piece mail is currently
included in the downflow densities,
which overstates the proportion of

MADC mail that flows directly from the
Outgoing Primary (OP) operation to the
Incoming Secondary (IS) operation. The
Postal Service proposes to adjust the
downflow densities for flats to mitigate
the effect of including single-piece mail
using a methodology previously
approved by the Commission for use in
cost models for letters. Id. at 10.

Modification Three corrects an error
in the calculation of mechanized ADC
pallet bundle sortation in the cost model
for Periodicals flats. Currently, cells for
the coverage of mechanized ADC pallet
bundle sortation are incorrectly
referenced to the coverage for
mechanized MADC bundle sortation.
The resulting formula errors are
corrected by remapping the references
to the proportion of broken ADC pallet
bundles.

Modification Four calculates the cost
for bundles entered on MADC pallets—
a newly-created classification. Id. at 11.
As a new classification, there are no
volumes in FY 2011 to estimate costs.
The Postal Service proposes to ‘“use
ADC pallets entered at the destination
ADC as a proxy for MADC pallets.” Id.

Proposal Nineteen: modification of
the First-Class Mail Presort Letters mail
processing cost model. Proposal
Nineteen modifies the mail processing
cost model applicable to First-Class
Mail presort letters. Currently, the mail
processing cost model only estimates
avoided costs for the combined
nonautomation machinable Mixed
Automated Area Distribution Center
(MAADC) and Automated Area
Distribution Center (AADC) price
categories. The Postal Service proposes
to develop separate cost estimates for
the nonautomation machinable MAADC
and the AADC categories. Id. at 12. This
proposed methodology change would be
consistent with Proposal Twelve,
presented in Docket No. RM2012-1, in
which the Postal Service disaggregated
the cost estimates for nonautomation
machinable MAADC and AADC
Standard Mail presort letters. Id.

Proposal Twenty: modification of the
Business Reply Mail cost model.
Proposal Twenty modifies the Business
Reply Mail (BRM) cost model. The cost
model develops the avoided cost
estimate in support of the Qualified
BRM (QBRM) barcode discount, and
includes cost studies that support
various annual, quarterly, monthly, and
per-piece BRM fees. Id. at 15. The Postal
Service offers Proposal Twenty in
response to the Commission’s request to
initiate a rulemaking proceeding to
address the current methodology used
to develop the avoided cost estimate for
the QBRM discount. Id.
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The QBRM avoided cost estimate is
derived from a methodology proposed
by the Postal Service in Docket No.
R97-1. Based on that methodology, the
Postal Service observes that the avoided
cost estimate has decreased over time as
the Postal Service has “continued to
capture savings as a result of * * *
technological improvements” in the
recognition of handwritten addresses on
reply pieces. Id. at 18. The mail
processing cost of a handwritten reply
mailpiece serves as the baseline for
comparison to the mail processing costs
for a QBRM reply piece to determine the
avoided cost estimate. Accordingly,
“when all empirical facts are
considered,” the Postal Service
“proposes the continued use of the
Docket No. R97—1 QBRM cost avoidance
methodology.” Id. at 18—19.

Proposal Twenty also updates and
revises the productivity estimates
developed in the BRM fee cost studies.
In those studies, many of the
productivity estimates are based upon
proxies rather than direct observation or
measurement of actual activities.
Moreover, some of the productivity
estimates that are based upon field
studies are dated. Id. at 16.

The Postal Service relies on two
studies to develop inputs used in the
cost studies. The first is the BRM
Practices Study, which was conducted
in 2005 and presented in Docket No.
R2006-1, USPS LR-L—-34. Id. at 19. The
BRM Practices Study “measure[s] the
percentage of mail by price category that
is processed using various counting,
rating, and billing methods.” Id. It is
periodically updated. Based upon recent
field observations, the Postal Service
states that the data inputs from the 2005
BRM Practices Study ““should be relied
upon to develop the BRM fee
estimates.” Id. at 23.

The second study develops
productivity data, representing various
counting, rating, and billing activities,
which have been manually collected at
postal field sites. The most recent field
study was conducted during the
summer of 2011. Id. Based upon this
study, the Postal Service develops
productivity data for the following
activities: web Business Reply Mail
Accounting System counting, web End
of Run counting, machine counting,
manual counting, weight averaging
counting (letters), weight averaging
counting (flats & parcels), PostalOne!
billing, and manual billing. Id. at 26.

Data from the 2011 Field Study were
also used to develop “minutes per day”
estimates that support the QBRM
quarterly fee and revise the nonletter
size BRM monthly fee cost studies.

The Petition, Attachments, and library
references estimating the impact of
Proposals Sixteen through Twenty are
available for review on the
Commission’s Web site, http://
WWW.prc.gov.

Pursuant to 39 U.S.C. 505, Larry
Fenster is designated as Public
Representative to represent the interests
of the general public in this proceeding.
Comments are due no later than
December 30, 2011.

It is ordered:

1. The Petition of the United States
Postal Service Requesting Initiation of a
Proceeding To Consider Proposed
Changes in Analytical Principles
(Proposals Sixteen through Twenty),
filed December 13, 2011, is granted.

2. The Commission establishes Docket
No. RM2012-2 to consider the matters
raised by the Postal Service’s Petition.

3. Interested persons may submit
comments on Proposals Sixteen through
Twenty no later than December 30,
2011. Reply comments are due no later
than January 9, 2012.

4. Larry Fenster is appointed to serve
as the Public Representative to represent
the interests of the general public in this
proceeding.

5. The Motion of GameFly, Inc., to
Strike Portions of USPS Petition for
Rulemaking, Docket No. RM2012-2,
filed December 7, 2011, is dismissed as
moot.

6. The Secretary shall arrange for
publication of this notice in the Federal
Register.

By the Commission.
Shoshana M. Grove,
Secretary.
[FR Doc. 2011-32906 Filed 12—22-11; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2008-0080; FRL—9610—1]
RIN 2060-AR16

National Emission Standards for
Hazardous Air Pollutants: Area Source

Standards for Prepared Feeds
Manufacturing; Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
revise certain provisions of the area
source national emission standards for
hazardous air pollutants (NESHAP) for
prepared feeds manufacturing published

on January 5, 2010 (final rule). These
revisions will clarify the regulatory
requirements for this source category
and ensure that those requirements are
consistent with the record. The
revisions address the generally available
control technology (GACT)
requirements for pelleting processes at
large, existing prepared feeds
manufacturing facilities, specifically
removal of the cyclone 95-percent
design efficiency requirement, as well as
associated requirements for compliance
demonstration, monitoring, reporting,
and recordkeeping; clarification of the
requirement that doors be kept closed in
areas where materials containing
chromium and manganese are stored,
used, or handled; and clarification of
the requirement to install a device at the
point of bulk loadout to minimize
emissions. These amendments are not
expected to result in increased
emissions or in the imposition of costs
beyond those described in the January 5,
2010, final rule.

DATES: Written comments must be
received by January 23, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2008-0080, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov: Follow the
instructions for submitting comments.

e Agency Web site: http://www.epa.
gov/oar/docket.html. Follow the
instructions for submitting comments
on the EPA Air and Radiation Docket
Web site.

e Email: a-and-r-Docket@epa.gov.
Include Docket ID No. EPA-HQ-OAR-
2008-0080 in the subject line of the
message.

e Fax: Send comments to (202) 566—
9744, Attention Docket ID No. EPA—-
HQ-OAR-2008-0080.

e Mail: Area Source NESHAP for
Prepared Feeds Manufacturing Docket,
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Mailcode: 2822T, 1200
Pennsylvania Avenue NW., Washington,
DC 20460. Please include a total of two
copies.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West, Room
3334, 1301 Constitution Avenue NW.,
Washington, DC 20460. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2008—
0080. The EPA’s policy is that all
comments received will be included in
the public docket without change and
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may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://www.
regulations.gov or email. The www.
regulations.gov Web site is an
“anonymous access”’ system, which
means the EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to the EPA without
going through http://www.regulations.
gov, your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional
instructions on submitting comments,
see Section III of the SUPPLEMENTARY
INFORMATION section of this document.

Docket: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2008-0080. All
documents in the docket are listed in
the Federal Docket Management System
index at www.regulations.gov. Although
listed in the index, some information is
not publicly available (e.g., CBI or other
information whose disclosure is
restricted by statute). Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through www.regulations.
gov or in hard copy at the EPA Docket

Center, Public Reading Room, EPA
West, Room 3334, 1301 Constitution
Ave. NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: Jan
King, Outreach and Information
Division, Office of Air Quality Planning
and Standards (C404—05),
Environmental Protection Agency,
Research Triangle Park, NC 27711.
Telephone number: (919) 541-5665; fax
number: (919) 541-0242; email address:
king.jan@epa.gov.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Why is the EPA issuing a proposed rule?
II. Does this action apply to me?
I1I. What should I consider as I prepare my
comments for the EPA?
A. Submitting CBI
B. Tips for Preparing Your Comments
IV. Where can I get a copy of this document?
V. What amendments are being proposed?
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Goordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

~—

I. Why is the EPA issuing a proposed
rule?

This document proposes amendments
affecting sources regulated under the
area source national emission standards
for hazardous air pollutants (NESHAP)
for prepared feeds manufacturing
published on January 5, 2010 (75 FR
522). Because we view this as a
noncontroversial action and anticipate
no adverse comment, we have
published a direct final rule in the
“Rules and Regulations” section of this
Federal Register revising the generally
available control technology (GACT)
standard for pelleting operations at
large, existing prepared feeds
manufacturing facilities; clarifying the
requirement to keep doors closed in
areas where materials containing
chromium and manganese are stored,
used, and handled; and clarifying the
requirement that a device of any type
can be used during the bulk loadout
process.

If we receive no adverse comment, we
will not take further action on this
proposed rule and the direct final rule
will become effective on February 21,
2012 without further notice. If we
receive adverse comment, we will
address all public comments in any
subsequent final rule based on this
proposed rule. If EPA receives adverse
comment by January 23, 2012 on a
distinct provision of this proposed rule,
we will publish a timely withdrawal in
the Federal Register indicating which
provisions we are withdrawing. The
provisions that are not withdrawn will
become effective on the date set out
above, notwithstanding adverse
comment on any other provision.

We do not intend to institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. For further
information, please see the information
provided in the ADDRESSES section of
this document.

II. Does this action apply to me?

Regulated Entities. The regulated
categories and entities potentially
affected by the rule include:

Category

NAICS code'!

Examples of regulated entities

Other Animal Foods Manufacturing

311119

Animal feeds, prepared (except dog and cat), manufacturing.

I North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility is regulated by this
action, you should examine the

applicability criteria in 40 CFR
63.11619, subpart DDDDDDD (NESHAP
for Area Sources: Prepared Feeds
Manufacturing). If you have any
questions regarding the applicability of
this action to a particular entity, consult

either the state delegated authority or
the EPA regional representative, as
listed in 40 CFR 63.13 of subparts A
(General Provisions).
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III. What should I consider as I prepare
my comments for the EPA?

A. Submitting CBI. Do not submit this
information to the EPA through
www.regulations.gov or email. Clearly
mark all of the information that you
claim to be CBI. For GBI information in
a disk or CD-ROM that you mail to the
EPA, mark the outside of the disk or
CD-ROM as CBI and then identify
electronically within the disk or CD-
ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (e.g., subject heading,
Federal Register date and page number).

e Follow directions. The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

IV. Where can I get a copy of this
document?

Electronic Access. In addition to being
available in the docket, an electronic
copy of this direct final action will also
be available on the Worldwide Web
(WWW) through the Technology
Transfer Network (TTN). Because this is
an amendment of regulatory language
through rulemaking, a redline version of
the regulatory language has been created
and has been placed in the docket
(http://www.regulations.gov, see Docket
No. EPA-HQ-OAR-2008-0080) to aid

the public’s ability to comment on the
regulatory text. Following signature, a
copy of this final action will be posted
on the TTN’s policy and guidance page
for newly proposed or promulgated
rules at the following address: http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

V. What amendments are being
proposed?

On January 5, 2010 (75 FR 522), the
EPA promulgated the NESHAP for area
source prepared feeds manufacturing
facilities as subpart DDDDDDD in 40
CFR part 63. Existing affected sources
(i.e., construction or reconstruction of
the facility began on or before July 27,
2009) must comply with the rule by
January 5, 2012, while new affected
sources (i.e., construction or
reconstruction of the facility began after
July 27, 2009) were required to comply
by January 5, 2010, or upon startup,
whichever is later.

Today’s proposal consists of three
revisions and clarifications. The rule
requires that pelleting operations at
large prepared feeds manufacturing
facilities (i.e., those facilities with an
average daily feed production level
exceeding 50 tons per day) use cyclones.
In the final rule, these cyclones were
required to have a 95-percent design
efficiency. This proposal revises this
requirement for existing sources only.2
Such sources must use cyclones, and
those cyclones must be operated in
accordance with good air pollution
control practices and manufacturer’s
specifications and operating
instructions, if available, or standard
operating procedures must be developed
by the facility owner or operator to
ensure proper operation and
maintenance of the cyclone.

In the preamble to the final rule, we
recognized that the cyclones employed
on pelleting operations at existing, large
prepared feeds manufacturing facilities
were generally available and provided
effective Hazardous Air Pollutant (HAP)
emissions control (75 FR 533). We
added the 95-percent design efficiency
requirement in the final rule because we
thought, based on limited data from
sources that would need to install
cyclones, that a large percentage of
existing cyclones at large facilities
already met that design efficiency (75

2We are not changing any requirements for new
large, prepared feeds manufacturing facilities. We
have amended the regulatory text to clarify that the
design efficiency requirement and associated
compliance mechanisms, monitoring, reporting,
and recordkeeping requirements apply only to new
sources.

FR 544). In assessing the costs of the
design efficiency requirement as part of
our GACT analysis, we estimated that
few existing sources (approximately 2
percent) did not have cyclones and
would need to install them to meet the
requirement (Economic Impact Analysis
for the Prepared Feeds Manufacturing
Area Source NESHAP, June 17, 2009,
Docket No. EPA-HQ-OAR-2008-0080—
0036). We also explained in the final
rule that it was not our intent to force
prepared feed manufacturers to replace
older, well-designed, and properly
operating cyclones with new high-
efficiency cyclones (75 FR 533). Indeed,
we recognized that requiring the
replacement of older, well designed,
properly operating cyclones was not
cost effective, because the incremental
emission reductions would be very low
and the costs would be high (75 FR
533).

The EPA included in the final rule
three different mechanisms by which a
source could demonstrate compliance
with the design efficiency requirement.
40 CFR 63.11621(e)(1)—(3). A source
could show compliance by having either
cyclone manufacturer certification/
specifications, a certification by a
professional engineer or responsible
official, or a Method 5 performance test
that indicates whether PM is being
released from the system (Appendix A
to part 60) (which determines the
particulate matter mass rate at the inlet
and outlet of the cyclone). The EPA has
recently learned that most existing
sources would need to install new
cyclones to provide the required
documentation for demonstrating
compliance with the final rule. (Material
presented by prepared feeds industry
representatives at the January 25, 2011,
meeting with EPA staff, and Industry
Request for Administrative Stay and
Reconsideration—June 10 2011, both of
which are located in Docket No. EPA—
HQ-0OAR-2008-0080). That was not the
intent of the final rule, and this result
cannot be reconciled with the GACT
analysis underlying the final rule.

As noted above, we premised the
design efficiency requirement in the
final rule for existing sources on the
assumption that all but a few cyclones
were meeting that requirement and that
only a few sources would need to install
new cyclones. Our cost analysis in the
final rule tracked this assumption. We
now recognize that this assumption was
incorrect, and that our regulations, as
written, would require many existing
facilities to replace existing cyclones,
which is contrary to our GACT analysis.
As explained in the final rule, the
replacement of older, well designed,
properly operating cyclones is not cost
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effective (75 FR at 533). We are therefore
proposing to revise the requirement of
the final rule for pelleting operations at
existing large, prepared feeds
manufacturing facilities (i.e., those
facilities with an average daily feed
production level exceeding 50 tons per
day) to require the use of cyclones. We
are also proposing that the cyclones be
operated in accordance with good air
pollution control practices and
manufacturer’s specifications and
operating instructions, if available, or
standard operating procedures must be
developed by the facility owner or
operator to ensure proper operation and
maintenance of the cyclone. These
proposed revisions are wholly
consistent with the record supporting
the final rule, including the cost
analysis and our determination that
cyclones are generally available for
existing sources and effectively control
HAP emissions.

Further, the EPA is proposing to
revise the requirements for
demonstration of compliance,
monitoring, and the notification,
reporting and recordkeeping
requirements for existing sources only,
consistent with the removal of the
design efficiency requirement for those
sources. This action proposes to amend
the notification of compliance status
requirements such that the cyclone
manufacturer’s operating specifications
or standard operating procedures
developed by the prepared feeds
manufacturer be required as part of the
record instead of one of the cyclone
parameters as specified in the final rule
(i.e., inlet flow rate, inlet velocity,
pressure drop, or fan amperage range).
The revised annual compliance
certification would include all instances
when the cyclone does not operate
according to manufacturer
specifications or the standard operating
procedures. This would replace the
requirement for existing sources to
include in the annual compliance
certification the cyclone parameters
listed in the final rule. We are also
proposing to revise the recordkeeping
requirements for existing sources to
require the owner or operator to record
the results of weekly visual inspections.
This would replace the requirement in
the January 5, 2010, final rule for
existing sources to record the daily inlet
flow rate, inlet velocity, pressure drop,
or fan amperage.

This action also clarifies that the
requirement to keep doors closed in
areas where materials containing
manganese and chromium are stored,
used, or handled does not apply to areas
where finished prepared feeds product
is stored in closed containers, since

there are no HAP emissions in these
areas. See 40 CFR 63.11621(a)(iii).

Finally, there has been some
confusion regarding the type of device
needed to comply with the bulk loadout
provision at 40 CFR 63.11621(d). These
proposed amendments would clarify
that any type of device may be used to
minimize the distance between the
place where bulk loadout occurs and the
vehicle being loaded. The distance may
also be minimized by the design of the
loadout process itself (e.g., the loadout
arm positioned directly above the
vehicle being loaded).

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “‘significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden above
that required in the original rule. The
revisions do not require additional
information collection requirements and
may result in an overall reduction of the
information collection burden.
Therefore, the information collection
requests are not being amended. The
Office of Management and Budget
(OMB) previously approved the
information collection request (ICR)
contained in the existing regulations
(subpart DDDDDDD, 40 CFR part 63)
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and has assigned OMB control number
2060-0635 (ICR 2354.02). The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule would not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small

entity is defined as: (1) A small business
as defined by the Small Business
Administration’s regulations found at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this action on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities.
This final rule will not impose any
requirements on small entities. This
action does not impose any additional
costs over those in the final rule
published on January 5, 2010 (75 FR
522). In fact, the clarifications contained
in this action are expected to reduce
costs for some small businesses that
would otherwise have installed control
equipment, but that would not be
required to do so as a result of these
amendments.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandate under the provisions of title II
of the Unfunded Mandates Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
state, local, or tribal governments, or the
private sector. This action imposes no
enforceable duty on state, local, or tribal
governments, or the private sector.
Therefore, this action is not subject to
the requirements of sections 202 and
205 of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action imposes no obligations upon
them.

E. Executive Order 13132: Federalism

This direct final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This direct final
rule does not impose any requirements
on state and local governments. Thus,
Executive Order 13132 does not apply
to this rule.
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F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This direct final rule imposes no
requirements on tribal governments.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying to
those regulatory actions that concern
health or safety risks, such that the
analysis required under Section 5-501
of the Order has the potential to
influence the regulation. This action is
not subject to EO 13045 because it is
based solely on technology
performance.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12886.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 ("NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities,
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs the EPA to
provide Congress, through OMB,
explanations when the agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, the EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs

federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

The EPA has determined that this
direct final rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. This direct final rule
makes revisions and clarifications to the
rule and should not result in increased
emissions beyond those described in the
final rule.

List of Subjects in 40 CFR Part 63
Environmental protection, Particulate
matter, Air pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.
Dated: December 15, 2011.
Lisa P. Jackson,
Administrator.
[FR Doc. 2011-32830 Filed 12—22—11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 110816505—-1734-02]
RIN 0648-BB39

Fisheries of the Northeastern United
States; Northeast Multispecies Fishery
Management Plan; Secretarial
Amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; notice of
availability of a Secretarial amendment;
request for comments.

SUMMARY: NMFS proposes a Secretarial
Amendment to the Northeast
Multispecies Fishery Management Plan
to establish a mechanism for specifying
annual catch limits and accountability
measures for the small-mesh
multispecies fishery. The Secretarial
Amendment, incorporating a draft
Environmental Assessment and an
Initial Regulatory Flexibility Analysis, is
available for public comment. NMFS is

proposing this amendment because the
New England Fishery Management
Council has been delayed in
implementing the mechanism to specify
annual catch limits and accountability
measures for the silver hake, red hake,
and offshore hake stocks. This
amendment is intended to comply with
the Magnuson-Stevens Fishery
Conservation and Management Act
requirements for establishing a
mechanism for specifying annual catch
limits and accountability measures in
this fishery.

DATES: Written comments must be
received no later than 5 p.m. eastern
standard time, on February 21, 2012.

ADDRESSES: An environmental
assessment (EA) was prepared for the
Secretarial Amendment that describes
the proposed action and other
considered alternatives, and provides an
analysis of the impacts of the proposed
measures and alternatives. Copies of the
Secretarial Amendment, including the
EA and the Initial Regulatory Flexibility
Analysis (IRFA), are available on
request from Daniel Morris, Acting
Regional Administrator, Northeast
Regional Office, 55 Great Republic
Drive, Gloucester, MA 01930. These
documents are also available online at
http://www.nero.noaa.gov.

You may submit comments, identified
by NOAA-NMFS-2011-0206, by any
one of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter “NOAA-NMFS-2011-0206"
in the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.

e Fax:(978) 281-9135, Attn: Moira
Kelly.

e Mail: Daniel Morris, Acting
Regional Administrator, NMFS,
Northeast Regional Office, 55 Great
Republic Drive, Gloucester, MA 01930.
Mark the outside of the envelope,
“Comments on Whiting Secretarial
Amendment.”

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
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on www.regulations.gov. All personal
identifying information (e.g., name,
address, etc.) submitted voluntarily by
the sender will be publicly accessible.
Do not submit confidential business
information, or otherwise sensitive or
protected information. NMFS will
accept anonymous comments (enter ‘“N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word or Excel, WordPerfect,
or Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Moira Kelly, Fishery Policy Analyst,
(978) 281-9218.

SUPPLEMENTARY INFORMATION:
Background

The small-mesh multispecies complex
is composed of five stocks of three
species of hakes (northern silver hake,
southern silver hake, northern red hake,
southern red hake, and offshore hake),
and the fishery is managed through a
series of exemptions from the other
provisions of the Northeast Multispecies
Fishery Management Plan (FMP).
Amendment 19 to the FMP was initiated
by the New England Fishery
Management Council (Council) in 2009
to establish a mechanism for specifying
annual catch limits (ACLs) and
accountability measures (AMs) for the
small-mesh multispecies fishery as
required by the 2007 reauthorization of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), but the
Council postponed development of the
amendment in order to include the
results of an updated stock assessment
in November 2010. Developing the
amendment has been further delayed by
the Council due to other pressing
actions, and Amendment 19 is not
scheduled to be implemented until
October 2012, well past the Magnuson-
Stevens Acts’ deadline for
implementing ACLs and AMs. NMFS
has determined that it is necessary and
appropriate, under section 304(c)(1)(A)
of the Magnuson-Stevens Act, to
develop a Secretarial Amendment in
order to bring the small-mesh
multispecies fishery into compliance
with the Magnuson-Stevens Act

requirements concerning ACLs and
AMs.

To date, the Council has made a
number of preliminary decisions
regarding what alternatives will be
included in Amendment 19. For the
Secretarial Amendment, NMFS is
proposing measures that are similar to
those that are expected to be in
Amendment 19 in order to minimize
confusion and disruption for the
industry when the Council’s
amendment, if approved, is
implemented. NMFS is proposing to
implement the overfishing limits
(OFLs), acceptable biological catch
limits (ABCs), and the ACL framework
that the Council is considering for
Amendment 19.

Amendment Development

When a Secretarial Amendment is
being developed, according to section
304(c)(2)(A) of the Magnuson-Stevens
Act, the Secretary must “conduct public
hearings, at appropriate times and
locations in the geographical areas
concerned, so as to allow interested
parties an opportunity to be heard in the
preparation and amendment of the plan
and any regulations implementing the
plan.” In order to satisfy this
requirement, NMFS published an
Advanced Notice of Proposed
Rulemaking (76 FR 57944) on
September 19, 2011. Public hearings
were held in East Setauket, NY; Toms
River, NJ; Gloucester, MA; and
Narragansett, RI, and public comments
were accepted until October 19, 2011. In
general, commenters expressed concern
on what effect a stock area total
allowable landings (TAL) level would
have on the inshore Gulf of Maine
exemption areas; how much influence
the years that the Council chose for
potentially sub-dividing the northern
area TALs would have on future actions;
and recommended that any new trips
limits not be too restrictive and set at
such a level as to protect historical
participants. NMFS took these
comments into consideration during the
development of the preferred
alternatives and addressed the issues
raised by the commenters in the EA.

Proposed Measures

The Council does not yet have a set
of preferred alternatives, so NMFS is
proposing the broadest, most general of
the Gouncil’s current alternatives. In
choosing the preferred alternatives for
the Secretarial Amendment, NMFS
intends to meet the requirements of the
law, while preserving the Council’s
flexibility for measures to be proposed
in Amendment 19. In doing so, NMFS
considered but rejected for this
amendment one of the Council’s
alternatives for a more complicated,
sub-divided quota system in the
northern area; however, this is not
intended to preclude the Council from
recommending this alternative in
Amendment 19.

1. Mechanism for Specifying OFLs,
ABCs, ACLs, TALs, and the
Specification Process

The Magnuson-Stevens Act requires
that each FMP establish ‘“a mechanism
for specifying annual catch limits * * *
at such a level that overfishing does not
occur in the fishery, including measures
to ensure accountability.” In order to do
that for the small-mesh multispecies
fishery, the first step is to estimate the
OFL for each stock. The OFL is the
amount of catch above which
overfishing is deemed to be occurring,
that is, it is a status determination
criterion for overfishing. It is an annual
limit derived as the product of current
exploitable biomass and the current rate
of fishing, after taking into account the
variance of each factor. To calculate
this, the Council’s Small-Mesh
Multispecies Plan Development Team
(PDT) derived a distribution of the OFL,
and the OFL is equal to the 50th
percentile of that distribution. The 3-
year moving average biomass estimate
for silver hake is estimated using the fall
trawl survey; and the 3-year moving
average biomass estimate for red hake is
estimated using the spring trawl survey,
based on guidance from the Council’s
Scientific and Statistical Committee
(SSC) and the November 2010 stock
assessment. No reliable estimates for
offshore hake are available. For fishing
years 2012—2014, the OFLs would be as
follows:

TABLE 1—FISHING YEARS 2012-2014 OFLS

OFL (mt) OFL (Ib)
Lo g g = g T =T I == SRR 314 692,252
NOMNEIN SHVEE HAKE ..ot e et e e e e e st e e e e e e e e eaasaeeeeeeeseasbsaeeeeeeeasnssneeeeeeeans 24,840 54,762,830
Southern Red Hake ..... 3,448 7,601,539
Southern Silver Hake 62,301 137,350,200
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The second step in establishing ACLs
is to account for uncertainty in the OFL
estimate by estimating the acceptable
biological catch, or ABC. ABC is the
level of catch that accounts for scientific
uncertainty in the estimate of the OFL
and any other scientific uncertainty.

Based on guidance from the SSC, the
ABCs would be based on the OFLs and
would be set equal to the 40th
percentile of the OFL distribution for
both red hake stocks, and the 25th
percentile for both silver hake stocks
(Table 2). In order to account for

offshore hake, which are caught
incidentally in the southern silver hake
fishery and are marketed together as
“whiting,” the southern silver hake ABC
would be increased by 4 percent.

TABLE 2—FISHING YEARS 2012—-2014 ABCS

OFL Percentile of OFL distribution Peg,‘irl‘_t of ABC

Northern Red Hake ................ 314mt ... 40th e, 89.17 | 280 mt

(692,252 Ib) (617,294 Ib).
Northern Silver Hake .............. 24,840 mt ..., 25th e, 53.05 | 13,177 mt

(54,762,830 Ib) (2,9050,310 Ib).
Southern Red Hake ............... 3,448 mt ..o, 40th e, 94.52 | 3,259 mt

(7,601,539 Ib) (7,184,865 Ib).
Southern Whiting* .................. 62,301 mt ... 25th e, 54.48 | 33,940 mt

(137,350,200 Ib) (74,824,890 Ib).

* Southern Whiting ABC = Silver Hake 25th percentile of OFL (32,635 mt) + 4% (1,305 mt).

The final step in estimating the ACLs,
after estimating OFL and ABC, as
described above, is to take into account
any uncertainty in the ability of
managers to effectively implement the
recommended catch levels. The Council
has recommended that ACLs for the

small-mesh multispecies fishery be set
equal to 95 percent of the corresponding
ABC to account for management
uncertainty. The mechanism to establish
ACLs for the small-mesh multispecies
fishery results in four ABCs (northern
red hake, northern silver hake, southern

red hake, and southern whiting), set
below their respective OFLs to account
for scientific uncertainty, and four
corresponding ACLs, set below ABC to
account for management uncertainty,
where ACL = 95 percent ABC (Table 3.)

TABLE 3—FISHING YEARS 2012-2014 ABCS AND ACLS FOR SMALL-MESH MULTISPECIES

ABC

ACL (95% of ABC)

Northern Red Hake

Northern Silver Hake

Southern Red Hake

Southern Whiting

280 mt
(617,294 Ib) ..
13,177 mt
(2,9050,310 Ib) ...
3,259 mt
(7,184,865 Ib) ..
33,940 mt*
(74,824,890 Ib)

266 mt
(586,430 Ib).
12,518 mt
(27,597,470 Ib).
3,096 mt
(6,825,512 Ib).
32,243 mt
(71,083,650 Ib).

* Southern Whiting ABC = Silver Hake 25th percentile of OFL (32,635 mt) + 4% (1,305 mt).

This action would also implement
TALSs on a stock area basis, with
southern silver and offshore hake
combined. This would result in four
TALs (Table 4) that relate directly to the
ACLs recommended by the SSC and the

Council. Discards and a state landings
estimate would be deducted from the
ACLs, and stock area TALs would be
used as the management limit. At its
September 2011 meeting, the Council
recommended a 3-percent allowance for

state landings. The Council also
recommended using a discard estimate
based on the average discards from
2008-2010 for all stocks.

TABLE 4—FISHING YEAR 2012—2014 ACLS AND TALS

Northern Red Hake Northern Silver Hake Southern Red Hake Southern Whiting
ACL o 12,518 Mt oo 3,096 Mt ..oooiiiie 32,243 mt.
State Landings (3%) .......... 281.65 mt ... 33.44 mt 841.54 mt.
Discard Percentage 2008— 25% i B4% oo 13%.
2010.

Discards ......ccccceevciviieeeennn. 3,1295mt ... 1,981.44 mt i, 4,191.59 mt.

Total Federal TAL (mt) | 108 mt ......ccoooviiiiiiiieien. 9,106 mt ... 1,081 mt i 27,084 mt.

Total Federal TAL (Ib) | 238,099 Ib .....ccceeeviierennen. 20,075,290 b ..cooeiiiene 2,383,197 Ib ..oooeiiiee 59,710,000 Ib.
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Specifications Process

Specifications would be set on a 3-
year cycle, starting with the first year of
implementation of the Secretarial
Amendment. This process would
update the OFLs, ABCs, ACLs, and
TALs based on the most recent available
information using the framework
mechanisms described above. Data that
should be available for the
specifications setting process should
include, but not limited to, new survey
biomass indices, reported landings,
estimated discards, and estimates of
state-waters landings.

The Council, the Small-Mesh
Multispecies Plan Development Team
(PDT), and the Small-Mesh Multispecies
Oversight Committee would monitor the
status of the small-mesh multispecies
fishery and resource. The Small-Mesh
Multispecies PDT would meet to review
the status of the stocks and the fishery.
Based on this review, the PDT would
provide a report to the Council on any
changes or new information about the
small-mesh multispecies stocks and/or
fishery, and it should recommend
whether the specifications for the
upcoming year(s) need to be modified.
If necessary, the Small-Mesh
Multispecies PDT would provide advice
and recommendations to the Small-
Mesh Multispecies Oversight Committee
and the Council regarding the need to
adjust measures for the small-mesh
multispecies fishery to better achieve
the FMP’s objectives.

The PDT’s recommendations would
include the following information: OFL
and ABC estimates for the next 3 fishing
years, based on the control rules; ACLs
that are set equal to 95 percent of the
corresponding ABC; TALs that are
calculated using an estimate of discards
based on the most recent 3-year moving
average for which data are available and
an appropriate estimate of state-waters
landings; an evaluation of catches
compared to the ABCs in recent years;
and any other measures that the PDT
determines are necessary to successfully
implement the ACL framework,
including, but not limited to,
adjustments to the management
uncertainty buffer between ABC and
ACL.

The PDT would provide these
recommendations to the SSC for review.
The SSC would either approve the
PDT’s recommendations or provide
alternative recommendations to the
Council. The Council would then
consider the SSC’s and PDT’s
recommendations and make a decision
on the specifications for the next 3
fishing years. The Council must
establish ACLs that are equal to or lower
than the SSC’s recommended ABCs.
Once the Council has approved ACLs,
they would be submitted to NMFS for
approval and implementation. After
receipt of the Council’s ACLs, NMFS
would review the recommendations and
implement the ACLs in a manner
consistent with the Administrative
Procedure Act, if it is determined that

the ACLs are consistent with applicable
law. If the ACLs are determined to be
inconsistent with applicable law, NMFS
may publish alternative specifications
that do not exceed the SSC’s
recommendations and are consistent
with applicable law. If new ACLs are
not implemented for the start of the new
specifications cycle, the old ACLs
would remain in effect until they are
replaced.

2. Accountability Measures

NMFS is proposing both a proactive
(in-season) and a reactive (post-season)
AM framework for the small-mesh
multispecies fishery. NMFS intends for
the two AMs to complement each other
and to work jointly to ensure that the
catch limits are not exceeded, and if
they are, to mitigate the potential harm
to the small-mesh multispecies stocks.

In-Season AM: Incidental Possession
Limit Trigger

This action proposes an AM that
would reduce the possession of a
particular stock to an incidental level
when a trigger limit for that stock’s TAL
is projected to be reached. Under this
approach, even if the TAL is exceeded,
the possession limit would remain at
the incidental level until the end of the
fishing year. Based on a review of recent
data and recommendations for the
Council’s Whiting Oversight Committee,
NMEFS is proposing the following
incidental limits and triggers (Table 5).

TABLE 5—POTENTIAL INCIDENTAL POSSESSION LIMITS AND TRIGGERS

% of TAL Incidental limit
Red Hake 90 181.44 kg.
Silver Hake 90 453.59 kg.

The Council’s Whiting Oversight
Committee recommended at its
November 3, 2011, meeting that the
Council’s draft Amendment 19 include
a range of incidental limits for comment
at public hearings. The Whiting
Oversight Committee has recommended
200, 300, or 400 1b (90.72, 136.08, or
181.44 kg) as the range of potential
incidental limits for red