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DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0100]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/ALL-030 Use of the Terrorist
Screening Database System of
Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
newly established system of records
titled, “Department of Homeland
Security/ALL—-030 Use of the Terrorist
Screening Database System of Records”
from certain provisions of the Privacy
Act. Specifically, the Department
exempts portions of the “Department of
Homeland Security/ALL—-030 Use of the
Terrorist Screening Database System of
Records” from one or more provisions
of the Privacy Act because of criminal,
civil, and administrative enforcement
requirements.

DATES: Effective Date: This final rule is
effective December 29, 2011.

FOR FURTHER INFORMATION CONTACT: For
general questions and privacy issues
please contact: Mary Ellen Callahan
(703) 235-0780), Chief Privacy Officer,
Privacy Office, Department of Homeland
Security, Washington, DG 20528.
SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) published a notice of
proposed rulemaking (NPRM) in the
Federal Register, July 6, 2011, 76 FR
39315, proposing to exempt portions of
the system of records from one or more

provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements. The system
of records is titled, “DHS/ALL-030 Use
of the Terrorist Screening Database
System of Records.” The DHS/ALL-030
Use of the Terrorist Screening Database
system of records notice (SORN) was
published concurrently in the Federal
Register, July 6, 2011, 76 FR 39408, and
comments were invited on both the
NPRM and SORN.

Public Comments

DHS received a total of two
comments, one on the NPRM and one
that addressed both the NPRM and the
SORN.

Comments on the NPRM

DHS received two comments on the
NPRM. One of the comments on the
NPRM also included comments on the
SORN. That comment will be addressed
in its entirety under SORN below. The
one comment exclusively on the NPRM
was from a private individual. The
individual raised a series of
philosophical questions regarding the
policy behind homeland security issues
that were unrelated to this proposed
rulemaking. The individual also
mentioned several times that this is a
“new database.” This is not a new
database. The system of records
addressed by this NPRM and the
accompanying SORN represents a
mirror copy of the Department of Justice
(DOJ)/Federal Bureau of Investigation
(FBI)-019 Terrorist Screening Records
System of Records (August 22, 2007, 72
FR 47073). The same rules outlined in
the DOJ/FBI-019 Terrorist Screening
Records System of Records (August 22,
2007, 72 FR 47073) transfer and apply.
The individual goes on to discuss the
historical relevance of the Terrorist
Screening Database and outlines the
positives and negatives of the system.
The individual also raises concerns
about the security of the system. The
DHS mirrored copy of the system will
receive the same security and protection
as it does at the FBI and Terrorist
Screening Center (TSC). The individual
also speculates that, as a matter of fiscal
priority, the system could be subject to
less funding over time based on
priorities. The system will meet the
same requirements at DHS as it does at
FBI/TSC. The individual concludes the
general comments by saying the benefits

outweigh the risks. On Privacy Act
exemptions, the individual states that
the proposed rule was nicely drafted.
The individual asks the question of who
will make the determination on when
an exemption will be applied. In
response to that question, that
determination will be made by DHS
privacy or disclosure staff in
consultation with counsel. If the
exemption is applied and an appeal is
necessary, individuals may appeal the
decision. That process can be found at
www.dhs.gov/foia. The individual
expresses appreciation for the
Department’s decision to consider
requests on a case-by-case basis when
applying exemptions. The individual
states that the system should be
implemented and that it be a model for
other agencies.

Comment on the SORN

DHS received one comment on the
SORN from a public interest research
center that was joined in filing its
comments by seventeen other privacy,
consumer rights, and civil rights
organizations. The comment addressed
both the NPRM and SORN jointly and
is addressed in this section. The authors
start by stating that DHS should
“suspend the proposal pending a full
review of the privacy, security, and legal
implications of the program, including
compliance with the Federal Privacy
Act.” The NPRM and SORN received
internal coordination and clearance by
program and compliance officials,
including, but not limited to, the Office
of General Counsel and the Chief
Privacy Officer. The organizations
further stated that “if the agency (DHS)
proceeds with the Watch List System
(WLS) program, the system must, at a
minimum: (1) Adhere to Congress’s
intent to maintain transparent and
secure government recordkeeping
systems; (2) provide individuals
judicially enforceable rights of notice,
access, and correction; (3) conform to a
revised SORN and NPRM that includes
requirements for the agency (DHS) to
respect individuals’ rights to control
their information in possession of
Federal agencies, as the Privacy Act
requires; and (4) premise its
technological and security approach on
decentralization.” With respect to these
points, the Department follows the
complete privacy legal framework as
well as additional privacy policy it has
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put in place. The organizations go on to
state that the Department is
intentionally circumventing a number of
provisions under the Privacy Act as well
as the intent of the Privacy Act. As
noted above, the NPRM and SORN
received internal coordination and
clearance by program and compliance
officials, including, but not limited to,
the Office of General Counsel and the
Chief Privacy Officer. This addresses the
author’s points covering ‘‘meaningful
privacy protections Congress
established in the Privacy Act.” The fact
that Privacy Act exemptions are taken
within this system of records, and
explained within the NPRM, does not
mean that the act is illegal or outside of
the intent of Congress. The exemptions
are contemplated by the Privacy Act and
the Department implemented them
consistent with that statute. The
Department maintains that, for a variety
of national security and law
enforcement purposes, the exemptions
taken within the system of records, and
outlined in the NRPM, are necessary
and are unchanged. The organizations
go on to refute the Privacy Act
exemptions claimed and recommend
changing the way the Department does
business including the way it conducts
investigations. The organizations
recommend that the Department void
the claimed exemptions. The
Department maintains that, for national
security and law enforcement purposes,
the exemptions taken within the system
of records, and outlined in the NRPM,
are necessary and remain in place. The
organizations also go on to cite concerns
regarding privacy risks contemplated in
previously published Privacy Impact
Assessments (PIAs) where the Terrorist
Screening Database (TSDB) is used. In
response, the Department emphasizes
that this is not a new database. This
NPRM and SORN represent a mirror
copy of the DOJ/FBI-019 Terrorist
Screening Records System of Records
(August 22, 2007, 72 FR 47073). The
same rules outlined in the FBI SORN
transfer and apply. The Department has
taken additional steps to further ensure
privacy protections by conducting
appropriate privacy analysis through a
published PIA as well as SORN. Doing
so provides additional transparency on
the risks, mitigations, and privacy rules
associated with maintaining a mirror
copy of the TSDB.

After consideration of public
comments and reviewing the NPRM, the
Department determined it did not
require exemptions to subsections
(e)(12) or (h) of the Privacy Act. Thus,
the Department has removed proposed

paragraphs (i) and (k) from the Final
Rule. No additional changes were made.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS amends Chapter I of
Title 6, Code of Federal Regulations, as
follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of Appendix C to
Part 5, the following new paragraph
‘566)’:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

66. The DHS/ALL-030 Use of
Terrorist Screening Database System of
Records consists of electronic and paper
records and will be used by DHS and its
components. The DHS/ALL-030 Use of
Terrorist Screening Database System of
Records is a repository of information
held by DHS in connection with its
several and varied missions and
functions, including, but not limited to
the enforcement of civil and criminal
laws; investigations, inquiries, and
proceedings there under; national
security and intelligence activities; and
protection of the President of the U.S. or
other individuals pursuant to Section
3056 and 3056A of Title 18. The DHS/
ALL-030 Use of Terrorist Screening
Database System of Records contains
information that is collected by, on
behalf of, in support of, or in
cooperation with DHS and its
components and may contain personally
identifiable information collected by
other Federal, state, local, tribal, foreign,
or international government agencies.
Pursuant to 5 U.S.C. 552a(j)(2), the
Secretary of Homeland Security has
exempted this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in 5
U.S.C. 552a(c)(3) and (c)(4); (d); (e)(1),
(e)(2), (e)(3), (e)(4)(G), (e)(4)(H), (e)(4)(D),
(e)(5), (e)(8); (f); and (g)(1). Additionally,
pursuant to 5 U.S.C. 552a(k)(1) and
(k)(2), the Secretary of Homeland
Security has exempted this system from
the following provisions of the Privacy
Act, subject to the limitation set forth in
5 U.S.C. 552a(c)(3); (d); (e)(1), (e)(4)(G),
(e)(4)(H), (e)(4)(D); and (f). Exemptions
from these particular subsections are

justified, on a case-by-case basis to be
determined at the time a request is
made, for the following reasons:

(a) From subsection (c)(3) and (c)(4)
(Accounting for Disclosures) because
release of the accounting of disclosures
could alert the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to
the existence of that investigation and
reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would
therefore present a serious impediment
to law enforcement efforts and/or efforts
to preserve national security. Disclosure
of the accounting would also permit the
individual who is the subject of a record
to impede the investigation, to tamper
with witnesses or evidence, and to
avoid detection or apprehension, which
would undermine the entire
investigative process.

(b) From subsection (d) (Access to
Records) because access to the records
contained in this system of records
could inform the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to
the existence of that investigation and
reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual
who is the subject of a record to impede
the investigation, to tamper with
witnesses or evidence, and to avoid
detection or apprehension. Amendment
of the records could interfere with
ongoing investigations and law
enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to
such information could disclose
security-sensitive information that
could be detrimental to homeland
security.

(c) From subsection (e)(1) (Relevancy
and Necessity of Information) because
in the course of investigations into
potential violations of Federal law, the
accuracy of information obtained or
introduced occasionally may be unclear,
or the information may not be strictly
relevant or necessary to a specific
investigation. In the interests of effective
law enforcement, it is appropriate to
retain all information that may aid in
establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection
of Information from Individuals)
because requiring that information be
collected from the subject of an
investigation would alert the subject to
the nature or existence of the
investigation, thereby interfering with
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that investigation and related law
enforcement activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such
detailed information could impede law
enforcement by compromising the
existence of a confidential investigation
or reveal the identity of witnesses or
confidential informants.

(f) From subsections (e)(4)(G),
(e)(4)(H), and (e)(4)(1) (Agency
Requirements) and (f) (Agency Rules),
because portions of this system are
exempt from the individual access
provisions of subsection (d) for the
reasons noted above, and therefore DHS
is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice
to individuals with respect to existence
of records pertaining to them in the
system of records or otherwise setting
up procedures pursuant to which
individuals may access and view
records pertaining to themselves in the
system would undermine investigative
efforts and reveal the identities of
witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection
of Information) because with the
collection of information for law
enforcement purposes, it is impossible
to determine in advance what
information is accurate, relevant, timely,
and complete. Compliance with
subsection (e)(5) would preclude DHS
agents from using their investigative
training and exercise of good judgment
to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain,
serve, and issue subpoenas, warrants,
and other law enforcement mechanisms
that may be filed under seal and could
result in disclosure of investigative
techniques, procedures, and evidence.

(i) From subsection (g)(1) (Civil
Remedies) to the extent that the system
is exempt from other specific
subsections of the Privacy Act.

Dated: November 23, 2011.

Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2011-33428 Filed 12-28-11; 8:45 am)]
BILLING CODE 9110-9M-P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service

7 CFR Part 4274

Direct and Insured Loanmaking
CFR Correction

In Title 7 of the Code of Federal
Regulations, Part 2000 to End, revised as
of January 1, 2011, on page 746, in
§4274.338, paragraph (b)(4)(ii)(D) is
added to read as follows:

§4274.338 Loan agreements between the
Agency and the intermediary.
* * * * *

(b) * % %
(4) R
(ii) I .

(D) An annual report on the extent to
which increased employment, income
and ownership opportunities are
provided to low-income persons, farm
families, and displaced farm families for
each loan made by such intermediary.

* * * * *

[FR Doc. 2011-33527 Filed 12-28-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF JUSTICE

Executive Office for Inmigration
Review

8 CFR Part 1292

Professional Conduct for
Practitioners—Representation and
Appearances

CFR Correction

In Title 8 of the Code of Federal
Regulations, revised as of January 1,
2011, on page 1142, in §1292.1,
paragraph (a)(2) introductory text is
corrected to read as follows:

§1292.1 Representation of others.

(a] * * *

(2) Law students and law graduates
not yet admitted to the bar. A law
student who is enrolled in an accredited
U.S. law school, or a graduate of an
accredited U.S. law school who is not
yet admitted to the bar, provided that:

* * * * *
[FR Doc. 2011-33530 Filed 12—28—11; 8:45 am]
BILLING CODE 1505-01-D

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 345

Community Reinvestment

CFR Correction

In Title 12 of the Code of Federal
Regulations, Parts 300 to 499, revised as
of January 1, 2011, on page 457, in
§ 345.12, paragraph (u)(1) is revised to
read as follows:

§345.12 Definitions.
* * * * *
(u) * * *
(1) Definition. Small bank means a
bank that, as of December 31 of either
of the prior two calendar years, had
assets of less than $1.122 billion.
Intermediate small bank means a small
bank with assets of at least $280 million
as of December 31 of both of the prior
two calendar years and less than $1.122
billion as of December 31 of either of the
prior two calendar years.
* * * * *
[FR Doc. 2011-33529 Filed 12—28-11; 8:45 am]
BILLING CODE 1505-01-D

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1013

[Docket No. CFPB-2011-0026]

RIN 3170-AA06

Consumer Leasing (Regulation M);
Correction

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interim final rule; correction.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
correcting an interim final rule that
appeared in the Federal Register of
December 19, 2011 (76 FR 78500). The
interim final rule established a new
Regulation M (Consumer Leasing) in
accordance with the transfer of
rulemaking authority for the Consumer
Leasing Act of 1976 (CLA) from the
Board of Governors of the Federal
Reserve System to the Bureau under
Title X of the Dodd-Frank Wall Street
Reform and Consumer Protection Act.?
DATES: Effective December 30, 2011.
FOR FURTHER INFORMATION CONTACT:
Courtney Jean or Priscilla Walton-Fein,
Office of Regulations, at (202) 435-7700.

1Section 1066 of the Dodd-Frank Act grants the
Secretary of the Treasury interim authority to
perform certain functions of the Bureau. Pursuant
to that authority, Treasury is publishing this interim
final rule on behalf of the Bureau.
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SUPPLEMENTARY INFORMATION: In the
interim final rule (FR Doc. 2011-31723)
appearing on page 78500 in the Federal
Register of Monday, December 19, 2011,
the following correction is made:

Supplement I to Part 1013 [Corrected]

m 1. On page 78514, in the first column,
after the sixth full paragraph, insert the
following: ““iii. From January 1, 2012
through December 31, 2012, the
threshold amount is $51,800.”

Heidi Cohen,

Senior Counsel for Regulatory Affairs,
Department of the Treasury.

[FR Doc. 2011-33354 Filed 12-28-11; 8:45 am]
BILLING CODE 4810-AM-P

FEDERAL AVIATION
ADMINISTRATION

14 CFR Part 23

Airworthiness Standards: Normal,
Utility, Acrobatic, and Commuter
Category Airplanes

CFR Correction

In Title 14 of the Code of Federal
Regulations, Parts 1 to 59, revised as of
January 1, 2011, on page 351, in
Appendix C to Part 23, Note (4) to the
table is corrected to read as follows:

APPENDIX C TO PART 23—BASIC
LANDING CONDITIONS

* * * * *

m Note (4). Lis defined in § 23.725(b).

* * * * *
[FR Doc. 2011-33531 Filed 12—28-11; 8:45 am]
BILLING CODE 1505-01-D

FEDERAL AVIATION
ADMINISTRATION

14 CFR Part 25

Airworthiness Standards: Transport
Category Airplanes

CFR Correction

In Title 14 of the Code of Federal
Regulations, Parts 1 to 59, revised as of
January 1, 2011, on page 413, in
§ 25.509, in paragraph (a)(3)(ii), the
expression “(6Wr + 450,000)/7” is
corrected to read “(6Wr + 450,000)/70”.
[FR Doc. 2011-33532 Filed 12—28-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-1420; Directorate
Identifier 2011-CE-035-AD; Amendment
39-16905; AD 2011-27-04]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation Airplanes
Equipped With a Certain Supplemental
Type Certificate (STC)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Hawker Beechcraft Corporation Models
95-C55, D55, E55, 58, and 58A
airplanes equipped with a certain STC.
This AD requires assuring the airspeed
indicator(s) and/or airspeed limitations
placard(s) have the correct minimum
control speed (Vmc) markings for the
STCs installed. This AD was prompted
by information that suggests the affected
airplane models with a certain STC
installed may not have the appropriate
Vmc markings on the airspeed
indicator(s). We are issuing this AD to
correct the unsafe condition on these
products.

DATES: This AD is effective December
29, 2011.

We must receive comments on this
AD by February 13, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through

Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Eric
B. Potter, Aerospace Engineer, Atlanta
Aircraft Certification Office, FAA, 1701
Columbia Avenue, College Park, Georgia
30337; phone: (404) 474-5583; fax: (404)
474-5606; email: eric.potter@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On a Hawker Beechcraft Corporation
Model 58 airplane, we found that STC
SA1762S0 (installation of vortex
generators) and STC SA4016NM
(Foxstar Baron modification that
included installation of winglets and
different engines and propellers) were
installed. The airplane flight manual
(AFM) supplements for both STCs
contained different Vyc limitations. The
airspeed indicator was marked in
accordance with STC SA4016NM when
it should have been marked with the
higher Ve specified for STC
SA1762S0.

Other affected Hawker Beechcraft
Corporation airplanes with STC
SA1762S0 installed may have other
STCs or modifications installed that
affect Vmc. Those modified airplanes
may not have Vyc accurately marked on
the airspeed indicator(s). Whenever an
STC is installed, the relationship
between the STC being installed and
other STCs already installed on the
airplane should be properly analyzed to
assure there are no adverse effects on
the airworthiness of the modified
airplane.

The installation of multiple STCs
affecting Vvc on the same airplane
could result in conflicting operating
limitations. The airspeed limitations
placard(s) and the airspeed indicator(s)
must be correctly marked with the
highest Ve limitation stated in the
AFM, AFM supplements, and pilot
operating handbooks (POHs), unless
FAA-approved testing has been done to
determine the correct Vyc and a new
AFM supplement has replaced the
conflicting supplements. Therefore, the
Vwmc limitation stated in the AFM, AFM
supplements, and POHs must be
reviewed for each airplane to assure the
highest Vi limitation is identified.

Hawker Beechcraft Corporation
Models 95-C55, D55, E55, 58, and 58A
airplanes may also have STC SA1762S0
installed and be subject to this unsafe
condition. This condition, if not
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corrected, could result in sudden and
unexpected loss of aircraft control
during single engine operation.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

The FAA is still evaluating the subject
matter presented in this AD. While the
unsafe condition identified in this AD is
addressed on the airplanes affected by
this AD, our evaluation may lead us to
consider additional rulemaking on this
subject on these and/or other aircraft.

AD Requirements

On all Hawker Beechcraft Corporation
Models 95-C55, D55, E55, 58, and 58A
airplanes equipped with STC
SA1762S0, this AD requires inspecting
all installed placards, POHs, and
airplane flight manual supplements to
identify other modifications that may
affect Vmc and accurately marking the
Vwmc on the airspeed indicator(s) or

installing a placard(s) specifying the
correct Vmc. This AD may also require
establishing a new one-engine-
inoperative speed (Vssg) if the existing
Vssk is inaccurate.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because incorrect Vmc markings on
the airspeed indicator(s) could result in
sudden and unexpected loss of aircraft
control in the event of an actual engine
failure or simulated engine failure
during a training flight. Therefore, we
find that notice and opportunity for
prior public comment are impracticable
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an

ESTIMATED COSTS

opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2011-1420 and Directorate
Identifier 2011-CE-035—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 400
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection of AFM supplements for instal- | 1 work-hour x $85 per hour = $85 ........... Not applicable ........... $85 $34,000

lation of other STCs that may affect
VMC-

We estimate the following costs to do
any necessary placards and/or airspeed
indicator remarking that will be

required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these actions:

. Cost per
Action Labor cost Parts cost product
Installation of placard(s) for appropriate Vmc «.cccoeeennee. 1 work-hour x $85 per hour = $85 .........ccccceiierineenne $10 $95
Remarking of the airspeed indicator(s) and/or air- | $2 work-hours x $85 per hour = $170 .......cccecvruenenee 200 370
speed limitations placard(s).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-27-04 Hawker Beechcraft
Corporation: Amendment 39-16905;
Docket No. FAA-2011-1420; Directorate
Identifier 2011-CE-035-AD.

(a) Effective Date
This AD is effective December 29, 2011.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Hawker Beechcraft
Corporation Models 95-C55, D55, E55, 58,
and 58A airplanes, all serial numbers that
are:

(1) equipped with Supplemental Type
Certificate (STC) SA1762S0; and

(2) certificated in any category.

Note 1: STC SA1762S0 is sometimes
referred to as the ‘“Foxstar modification.”
This modification includes new Continental
10-550 engines, new Hartzell 4-bladed
propellers, and the addition of winglets.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 34; Airspeed Indicator.

(e) Unsafe Condition

This AD was prompted by information that
suggests the affected airplane models with
STC SA1762S0 installed may not have the
correct minimum control speed (Vymc)
markings on the airspeed indicator(s). We are
issuing this AD to correct the unsafe
condition on these products.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(8) Vmc Markings

Within the next 10 hours time-in-service
(TIS) after December 29, 2011 (the effective
date of this AD) or within the next 30 days

after December 29, 2011 (the effective date of
this AD), whichever occurs first, inspect all
added placards, pilot operating handbooks
(POHs), and airplane flight manual (AFM)
supplements to identify modifications other
than STC SA1762S0 that state a Vyc
limitation.

Note 2: The abbreviation Ve for minimum
control speed used in this AD may be
identified in the AFM and AFM supplements
as VMCA-

(1) If no modifications that state a Vyc
limitation are identified, other than STC
SA1762S0, within the compliance time
specified in paragraph (g) of this AD, inspect
the Vnmc marking on the airspeed indicator(s)
and airspeed limitations placard(s) to assure
they are marked accurately to match the Vmc
specified in the AFM supplement associated
with STC SA1762S0.

(i) If the Vmc marking on both the airspeed
indicator(s) and the airspeed limitations
placard(s) do match the Vyc specified in the
AFM supplement associated with STC
SA1762S0, paragraph (g)(1)(iii) is the only
other action required by this AD.

(ii) If either the Vmc marking on the
airspeed indicator(s) or the airspeed
limitations placard(s) do not match the Vuc
specified in the AFM supplement associated
with STC SA1762S0, before further flight
after the inspection required in paragraph
(g)(1) of this AD, install a temporary
placard(s) for the airspeed indicator(s) and/
or install a temporary placard(s) over the Ve
marked on the airspeed limitations
placard(s), as applicable.

(A) The Vi as specified on both the
airspeed indicator(s) or temporary placard(s)
and the airspeed limitations placard(s) must
match the Vyc specified in the AFM
supplement associated with STC SA1762S0,
following the instructions in paragraph (h) of
this AD.

(B) Before further flight after the inspection
required in paragraph (g)(1) of this AD, you
may have the airspeed indicator(s)
permanently remarked and/or permanently
remark the airspeed limitations placard(s) as
required in paragraph (i), Remarking the
Airspeed Indicator(s) and the Airspeed
Limitations Placard(s), of this AD in lieu of
installing the temporary placard(s) for the
airspeed indicator(s) and/or installing the
temporary placard(s) for the Vyc on the
airspeed limitations placard(s).

(iii) If the AFM lists an intentional one-
engine-inoperative speed (Vssg), you must
use the formula below in paragraph
(g)(1)(iii)(A) of this AD and establish a new
Vsse, unless the existing Vssg is equal to or
greater than the Vssg determined by the
formula. If the AFM does not state a Vssg,
skip forward to the actions required in
paragraph (h) of this AD, Temporary
Airspeed Indicator(s) and Temporary
Airspeed Limitations Placard(s) Installation.

(A) New VSSE = ((VSSE from the AFM)/[VMC
from the AFM)) X (Vmc from the AFM
supplement associated with STC SA1762S0).

(B) If necessary, insert the following
language for the new Vssg into the AFM in
all areas that refer to Vssg: “The revised Vssg
is in accordance with AD 2011-27—
04.”

(2) If modifications that state a Vmc
limitation are identified, in addition to STC

SA1762S0, within the compliance time
specified in paragraph (g) of this AD, inspect
the Vyc marking on the airspeed indicator(s)
and the airspeed limitations placard(s) to
assure they match and are marked accurately
with the highest Vi specified in either the
AFM or any placards and/or AFM
supplements associated with any
modifications that state a Vymc limitation.

(i) If the Vmc marking on the airspeed
indicator(s) and the airspeed limitations
placard(s) match and are marked with the
highest Ve specified in either the AFM or
any placards and/or AFM supplements
associated with any modifications that affect
Vwmc, skip forward to the actions required in
paragraph (g)(2)(iii) of this AD.

(ii) If the Vmc marking on the airspeed
indicator(s) and the airspeed limitations
placard(s) do not match and/or are not
marked with the highest Ve specified in
either the AFM or any placards and/or AFM
supplements associated with any
modifications that affect Vmc, before further
flight after the inspection required in
paragraph (g)(2), install a temporary
placard(s) for the airspeed indicator(s) and/
or install a temporary placard(s) over the Vyc
marked on the airspeed limitations
placard(s), as applicable.

(A) The Ve on both the airspeed
indicator(s) and the airspeed limitations
placard(s) must match the highest Ve
specified in either the AFM or any placards
and/or AFM supplements associated with
any modifications that affect Vyc, following
the instructions in paragraph (h) of this AD,
Temporary Airspeed Indicator(s) and
Temporary Airspeed Limitations Placard(s)
Installation.

(B) Before further flight after the inspection
required in paragraph (g)(2), you may have
the airspeed indicator(s) permanently
remarked and/or permanently remark the
airspeed limitations placard(s) as required in
paragraph (i), Remarking the Airspeed
Indicator(s) and the Airspeed Limitations
Placard(s), of this AD in lieu of installing the
temporary placard(s) for the airspeed
indicator(s) and/or installing the temporary
placard(s) for the Vyc on the airspeed
limitations placard(s).

(iii) If the AFM or any of the AFM
supplements that state a Vv limitation also
list a Vssg, you must use the formula below
in paragraph (g)(2)(iii)(A) of this AD and
establish a new Vssg, unless the existing Vsse
is equal to or greater than the Vssg
determined by the formula. If the AFM or any
of the AFM supplements do not list a Vssg,
skip forward to the actions required in
paragraph (h) of this AD, Temporary
Airspeed Indicator(s) and Temporary
Airspeed Limitations Placard(s) Installation.

(A) New VSSE = ((VSSE from the AFM]/(VMC
from the AFM)) X (Vnc as determined by
paragraph (g)(2) of this AD).

(B) If the Vg listed in the AFM or any
AFM supplements that state a Vyc limitation
is higher than the Vssg determined by
paragraph (g)(2)(iii)(A) of this AD above, then
the highest of all these values shall be the
new VSSE-

(C) If necessary, insert the following
language for the new Vssg into the AFM in
all areas that refer to Vssg, including AFM
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supplements: “The revised Vssg is
in accordance with AD 2011-27-04.”

(h) Temporary Airspeed Indicator(s) and
Temporary Airspeed Limitations Placard(s)
Installation

(1) If required by the actions in paragraph
(g)(1)(ii) or (g)(2)(ii) of this AD, fabricate a
temporary placard(s) (using at least ¥/s-inch
black letters on a white background) with the
following words and install the placard(s) on
the instrument panel in the nearest practical
location to the airspeed indicator(s) within
the pilot’s clear view: “Vyc = J’
Insert in the blank space the Ve as
determined by the actions required in either
paragraph (g)(1)(ii) or (g)(2)(ii) of this AD.

(2) If the Vmc on the existing airspeed
limitations placard is different than
determined in either paragraph (g)(1)(ii) or
(g)(2)(ii) of this AD, fabricate a temporary
placard(s) (using letter sizes similar to those
on the existing airspeed limitations
placard(s) with black letters on a white
background) with the Vuc as determined by
the actions required in either paragraph
(g)(1)(ii) or (g)(2)(ii) of this AD and install the
placard(s) over the Vyc listed on the existing
airspeed limitations placard(s).

Note 3: You may use FAA Advisory
Circular 43.13-2B for additional guidance on
installing placards. You can find Advisory
Circular 43.13-2B at http://rgl.faa.gov/
Regulatory_and_Guidance_Library/
rgAdvisoryCircular.nsf.

(i) Remarking the Airspeed Indicator(s) and
the Airspeed Limitations Placard(s)

(1) If during either of the inspections
required in paragraphs (g)(1) or (g)(2) of this
AD, the Vumc marking on the airspeed
indicator(s) was not marked accurately and
required immediate temporary corrective
action (placard), within the next 12 months
after December 29, 2011 (the effective date of
this AD), permanently remark the airspeed
indicator(s) with the correct Vyc marking.
This instrument modification must be done
by an appropriately rated repair facility.

(i) After the airspeed indicator(s) has been
remarked, mark the airspeed indicator(s)
instrument casing to clearly indicate that the
markings comply with this AD stating
“Modified in compliance with AD 2011-27—
04, refer to AD 2011-27-04 for replacement
part criteria.”

(ii) Any replacement airspeed indicator
must also meet the Ve marking
requirements in paragraphs (i)(1) and (i)(1)(i)
of this AD.

(iii) After the Vac has been remarked as
required in this paragraph, you may remove
the temporary placard(s) installed as required
in paragraph (g)(1)(ii) and (g)(2)(ii) of this
AD.

(iv) Instead of installing the temporary
placard(s) after either of the inspections
when it is determined the Vyc marking on
the airspeed indicator(s) is not marked
accurately, you may permanently remark the
airspeed indicator(s) as required in paragraph
(i), Remarking the Airspeed Indicator(s) and
the Airspeed Limitations Placard(s), of this
AD provided it is done before further flight.

(2) If during either of the inspections
required in paragraphs (g)(1) or (g)(2) of this

AD, the Vmc marking on the airspeed
limitations placard(s) was not marked
accurately and required immediate
temporary corrective action (placard), within
the next 12 months after December 29, 2011
(the effective date of this AD), permanently
remark or remake the airspeed limitations
placard(s) with the correct Ve marking.

(j) Alternative Methods of Compliance
(AMOC)

(1) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Eric B. Potter, Aerospace Engineer,
Atlanta ACO, FAA, 1701 Columbia Avenue,
College Park, Georgia 30337; phone: (404)
474-5583; fax: (404) 474-5606; email:
eric.potter@faa.gov.

Issued in Kansas City, Missouri, on
December 21, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-33344 Filed 12-28-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 774

The Commerce Control List

CFR Correction

In Title 15 of the Code of Federal
Regulations, Parts 300 to 799, revised as
of Jan. 1, 2011, in Supplement No. 1 of
Part 774, make the following
corrections:

1. On page 847, in ECCN 9D004,
remove the following paragraphs from
the end of the entry:

m 79. In Supplement No. 1 to Part 774
(the Commerce Control List), Category 9
Aerospace and Propulsion, Product
Group E is amended by revising the
Note located at the beginning to read as
follows:

E. Technology

Note: “Development” or “production”
“technology” controlled by 9E001 to
9E003 for gas turbine engines remains

controlled when used as “use”
“technology” for repair, rebuild and
overhaul. Excluded from 9E001 to
9E003 control are: technical data,
drawings or documentation for
maintenance activities directly
associated with calibration, removal or
replacement of damaged or
unserviceable line replaceable units,
including replacement of whole engines
or engine modules.

2. On page 848, revise the note under
the heading “E. Technology” to read as
follows:

Note: “Development” or “production’
“technology” controlled by 9E001 to
9E003 for gas turbine engines remains
controlled when used as ‘“use”
“technology” for repair, rebuild and
overhaul. Excluded from 9E001 to
9E003 control are: technical data,
drawings or documentation for
maintenance activities directly
associated with calibration, removal or
replacement of damaged or
unserviceable line replaceable units,
including replacement of whole engines
or engine modules.

[FR Doc. 2011-33619 Filed 12-28-11; 8:45 am]
BILLING CODE 1505-01-D

’

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 230, 239, 270, and 275

[Release Nos. 33-9287; IA-3341; IC-29891;
File No. S7-04-11]

RIN 3235-AK90

Net Worth Standard for Accredited
Investors

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: We are adopting amendments
to the accredited investor standards in
our rules under the Securities Act of
1933 to implement the requirements of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act. The Act
requires the definitions of “accredited
investor” in our Securities Act rules to
exclude the value of a person’s primary
residence for purposes of determining
whether the person qualifies as an
“accredited investor” on the basis of
having a net worth in excess of $1
million. This change to the net worth
standard was effective upon enactment
by operation of the Dodd-Frank Act, but
it also requires us to revise our current
Securities Act rules to conform to the
new standard. We also are adopting
technical amendments to Form D and a
number of our rules to conform them to


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgAdvisoryCircular.nsf
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgAdvisoryCircular.nsf
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the requirements of the Act and to
correct cross-references to former
Section 4(6) of the Securities Act, which
was renumbered Section 4(5) by Section
944 of the Dodd-Frank Act.

DATES: Effective date: February 27, 2012.
FOR FURTHER INFORMATION CONTACT:
Anthony G. Barone, Special Counsel;
Karen C. Wiedemann, Attorney Fellow;
or Gerald J. Laporte, Chief; Office of
Small Business Policy, Division of
Corporation Finance, U.S. Securities
and Exchange Commission, 100 F Street
NE., Washington, DC 20549-3628, (202)
551-3460.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to Rule
144(a)(3)(viii),? Rule 155(a),2 Rule 215,3
and Rule 501(a)(5) 4 and 501(e)(1)(@) of
Regulation D 5 of our general rules
under the Securities Act of 1933
(“Securities Act’’) 6; Rule 500(a)(1) 7 of
our Securities Act form rules; Form D 8
under the Securities Act; Rule 17j—
1(a)(8) ® under the Investment Company
Act of 1940; 19 and Rule 204A—1(e)(7) 11
under the Investment Advisers Act of
1940.12
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I. Background and Summary

On January 25, 2011, we proposed
amendments to the accredited investor
standards in our rules under the
Securities Act of 1933 13 to implement
the requirements of Section 413(a) of the

117 CFR 230.144(a)(3)(viii).

217 CFR 230.155(a).

317 CFR 230.215.

417 CFR 230.501(a)(5).

517 CFR 230.501 through 230.508.

615 U.S.C. 77a et seq.

717 CFR 239.500(a)(1).

817 CFR 239.500.

917 CFR 270.17j-1(a)(8).

1015 U.S.C. 80a—1 et seq.

1117 CFR 275.204A—1(e)(7).

1215 U.S.C. 80b-1 et seq.

13 See Net Worth Standard for Accredited
Investors, Release No. 33-9177 (Jan. 25, 2011) [76
FR 5307] (the “Proposing Release”).

Dodd-Frank Wall Street Reform and
Consumer Protection Act (the “Dodd-
Frank Act’’).14 The accredited investor
standards, which are set forth in Rules
215 and 501 under the Securities Act,
are used in determining the availability
of certain exemptions from Securities
Act registration for private and other
limited offerings. Section 4(5) of the
Securities Act exempts transactions
involving offers or sales by an issuer
solely to one or more accredited
investors, if the aggregate offering price
does not exceed $5,000,000, there is no
advertising or public solicitation in
connection with the transaction, and the
issuer files a notice with the
Commission. Pursuant to Regulation D
under the Securities Act, an issuer
conducting a limited offering of
securities pursuant to the safe harbor of
Rule 505 or 506 does not have to
comply with the information
requirements of Rule 502(b) if sales are
made only to accredited investors; and
sales to accredited investors do not
count towards the 35-purchaser limits
under Rules 505 and 506.15 Moreover,
accredited investor status obviates the
sophistication requirement that Rule
506 imposes on non-accredited
investors.16 One purpose of the
accredited investor concept is to
identify persons who can bear the
economic risk of an investment in
unregistered securities, including the
ability to hold unregistered (and
therefore less liquid) securities for an
indefinite period and, if necessary, to
afford a complete loss of such
investment.1”

Section 413(a) of the Dodd-Frank Act
requires us to adjust the accredited
investor net worth standard that applies
to natural persons individually, or
jointly with their spouse, to “more than
$1,000,000 * * * excluding the value of
the primary residence.” 18 Previously,

14 Public Law 111-203, 124 Stat. 1376 (July 21,
2010).

15 See note 26 below.

16 Under Rule 506, each purchaser who is not an
accredited investor must, either alone or with a
purchaser representative, have such knowledge and
experience in financial and business matters that he
or she is capable of evaluating the merits and risks
of the prospective investment. 17 CFR
230.506(b)(2)(ii).

17 See, Release No. 33-5487 [39 FR 15261] (1974),
at 15264 (discussing the previous safe harbor for
private placements under Rule 146), and Release
No. 33-6339 [46 FR 41791] (1981), at 41793 (noting
that the accredited investor concept was intended
to “eliminat[e] the need for subjective judgments by
the issuer about * * * suitability”, because
investors that met the definition of accredited
investor would be “presumed to meet the purchase
qualifications™).

18 The text of Section 413(a) states that: “The
Commission shall adjust any net worth standard for
an accredited investor, as set forth in the rules of
the Commission under the Securities Act of 1933,

this standard required a minimum net
worth of more than $1,000,000, but
permitted the primary residence to be
included in calculating net worth.19
Under Section 413(a), the change to
remove the value of the primary
residence from the net worth calculation
became effective upon enactment of the
Dodd-Frank Act. As discussed in detail
below, we are adopting amendments to
our rules to conform them to the new
standard.

In the Proposing Release, we
requested comment in nine specific
areas. We received 43 comment letters
in response.2° In addition, we received
15 letters commenting on Section 413(a)
of the Dodd-Frank Act before the
publication of the Proposing Release.21
These two sets of letters came from a
variety of groups and constituencies,
including state regulators, professional
and trade associations, individual
investors, broker-dealers and investment
advisers, fund managers, consultants,
academics and lawyers. Most comment
letters expressed general support for the
proposed amendments and the
objectives that we articulated in the
Proposing Release but suggested
modifications to the proposals. The final
rules reflect changes made in response
to these comments, as well as other
clarifying changes. As described in
detail in the release, the most significant
revisions from the proposal include the
addition of (1) a grandfathering
provision that permits the application of
the former accredited investor net worth
test in certain limited circumstances
and (2) a provision addressing the
treatment of incremental debt secured

so that the individual net worth of any natural
person, or joint net worth with the spouse of that
person, at the time of purchase, is more than
$1,000,000 (as such amount is adjusted periodically
by rule of the Commission), excluding the value of
the primary residence of such natural person,
except that during the 4-year period that begins on
the date of enactment of this Act, any net worth
standard shall be $1,000,000, excluding the value
of the primary residence of such natural person.”
Id.

19 See 17 CFR 230.215(e) and 230.501(a)(5)
(2010).

20 The comment letters we received on the
Proposing Release are available on our Web site at
http://www.sec.gov/comments/s7-04-11/
$70411.shtml. In this release, we refer to these
letters as the “‘comment letters” to differentiate
them from the “advance comment letters”
described in footnote 21.

21To facilitate public input on its Dodd-Frank Act
rulemaking before issuance of rule proposals, the
Commission provided a series of email links,
organized by topic, on its Web site at http://
www.sec.gov/spotlight/regreformcomments.shtml.
In this release, we refer to letters we received in
response to this invitation as “advance comment
letters.” The advance comment letters we received
in anticipation of this rule proposal are available at
http://www.sec.gov/comments/df-title-iv/
accredited-investor/accredited-investor.shtml.


http://www.sec.gov/comments/df-title-iv/accredited-investor/accredited-investor.shtml
http://www.sec.gov/comments/df-title-iv/accredited-investor/accredited-investor.shtml
http://www.sec.gov/spotlight/regreformcomments.shtml
http://www.sec.gov/spotlight/regreformcomments.shtml
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by the primary residence that is
incurred in the 60 days before the sale
of securities to the individual. Finally,
the language of the proposed rules has
been revised to make them clearer and
easier to apply.

Section 413(b) specifically authorizes
us to undertake a review of the
definition of the term ‘““accredited
investor” as it applies to natural
persons, and requires us to undertake a
review of the definition in its entirety
every four years, beginning four years
after enactment of the Dodd-Frank Act.
We are also authorized to engage in
rulemaking to make adjustments to the
definition after each such review.
Section 415 of the Dodd-Frank Act
requires the Comptroller General of the
United States to conduct a “Study and
Report on Accredited Investors”
examining “‘the appropriate criteria for
determining the financial thresholds or
other criteria needed to qualify for
accredited investor status and eligibility
to invest in private funds.” 22 The study
is due three years after enactment of the
legislation. We expect that the results of
this study will be taken into account in
any rulemaking that takes place in this
area after the study is completed.
Accordingly, we did not propose, and
we are not adopting, any amendments to
the definitions of ““accredited investor”
that are not related to Section 413(a) of
the Dodd-Frank Act at this time.

In addition to the changes to the
definition of ““accredited investor” to
implement the requirements of Section
413(a), we are also adopting today
technical amendments to update cross-
references that have changed as a result
of the deletion of former Section 4(5) of
the Securities Act and the renumbering
of former Section 4(6) as Section 4(5).23

II. Discussion

A. Net Worth Standard for Accredited
Investors

(1) Overview of the Amended Rules

As discussed above, Section 413(a) of
the Dodd-Frank Act requires us to adjust
the accredited investor net worth
standard 24 that applies under our

22 Public Law 111-203, § 415, 124 Stat. 1376,
1578 (to be codified at 15 U.S.C. 80b-18c).

23 Public Law 111-203, § 944, 124 Stat. 1376,
1897 (renumbering Securities Act Section 4(6), 15
U.S.C. 77d(6) (2006), as Section 4(5), 15 U.S.C.
77d(5)). Former Section 4(5) exempted transactions
involving mortgages with a minimum aggregate
sales price per purchaser of $250,000, as well as the
resales of those securities. 15 U.S.C. 77d(6) (2006).

24 Neither the Securities Act nor our rules
promulgated under the Securities Act define the
term ‘“‘net worth.” The commonly understood, or
basic, meaning of the term is the difference between
the value of a person’s assets and the value of the
person’s liabilities. See, e.g., Barron’s Financial

Securities Act rules to natural persons
individually, or jointly with their
spouse, to “more than $1,000,000 * * *
excluding the value of the primary
residence.” Previously, the standard
required a minimum net worth of more
than $1,000,000, but permitted the
primary residence to be included in
calculating net worth.

The relevant rules are Securities Act
Rules 501 and 215.25 Rule 501 defines
the term “‘accredited investor” for
purposes of non-public and limited
offerings under Rules 504(b)(1)(iii), 505
and 506 of Regulation D.26 The
definition of “accredited investor”
includes persons who come within any
of eight listed categories, or whom the
issuer reasonably believes come within
one of those categories, at the time of
the sale of securities to that person.2”
The $1 million individual net worth
standard is one such category.28

Rule 215 defines the term “accredited
investor” under Section 2(a)(15) of the
Securities Act.29 Section 2(a)(15) and
Rule 215 set the standards for accredited
investor status under Section 4(5) of the
Securities Act, formerly Section 4(6),
which permits offerings solely to
accredited investors of up to $5 million,
subject to certain conditions.3° While

Guides, Dictionary of Finance and Investment
Terms, at 457 (7th ed. 2006).

2517 CFR 230.501(a)(5) and 230.215(e).

26 Under Regulation D, issuers are subject to fewer
regulatory requirements when the purchasers of
their securities are accredited investors. Both Rule
505 and Rule 506 require that there be no more
than, or the issuer reasonably believe there are no
more than, 35 purchasers of securities in the
offering. 17 CFR 230.505(b)(2)(ii) and
230.506(b)(2)(i). However, Rule 501(e) provides that
accredited investors are not counted as purchasers
for that purpose, with the result that an unlimited
number of accredited investors may participate in
an offering under Rule 505 or 506, provided that the
other requirements of the rules are satisfied.
Further, specific information requirements apply to
issuers in Rule 505 and Rule 506 transactions if
they sell to non-accredited investors, but not if they
sell only to accredited investors. 17 CFR
230.502(b)(1). Thus, issuers in offerings under Rule
505 or 506 generally seek to establish that potential
purchasers in the offering are accredited investors.
In addition, Rule 504(b)(1)(iii) exempts offerings
from the manner of offering and resale restrictions
that generally apply under Rule 504, if they are
made in accordance with certain state law
exemptions from registration that limit sales to
accredited investors. 17 CFR 230.504(b)(1)(iii).

2717 CFR 230.501(a).

28 Other categories include certain regulated
financial institutions; certain entities with total
assets in excess of $5 million; directors, executive
officers and general partners of the issuer or its
general partner; and natural persons who had an
income of at least $200,000 in each of the two most
recent years (or $300,000 together with their
spouse) and have a reasonable expectation of
reaching the same income level in the current year.
Id.

2915 U.S.C. 77b(a)(15).

3015 U.S.C. 77d(5). As discussed above, former
Section 4(6) of the Securities Act was renumbered
Section 4(5) by Section 944 of the Dodd-Frank Act.

Regulation D is frequently relied
upon,3? exclusive reliance on Section
4(5) is rare.32

Historically, the accredited investor
standards under Rule 215 and Rule 501
have been identical. We are adopting
identical language in the amendments to
Rule 501 and Rule 215, so the two rules
will implement Section 413(a) of the
Dodd-Frank Act in the same way. As
amended, the new individual net worth
standard in the accredited investor
definition is:

Any natural person whose individual net
worth, or joint net worth with that person’s
spouse, exceeds $1,000,000.

(1) Except as provided in paragraph (2) of
this section, for purposes of calculating net
worth under this paragraph:

(i) The person’s primary residence shall
not be included as an asset;

(ii) Indebtedness that is secured by the
person’s primary residence, up to the
estimated fair market value of the primary
residence at the time of the sale of securities,
shall not be included as a liability (except
that if the amount of such indebtedness
outstanding at the time of the sale of
securities exceeds the amount outstanding 60
days before such time, other than as a result
of the acquisition of the primary residence,
the amount of such excess shall be included
as a liability); and

(iii) Indebtedness that is secured by the
person’s primary residence in excess of the
estimated fair market value of the primary
residence at the time of the sale of securities
shall be included as a liability.

(2) Paragraph (1) of this section will not
apply to any calculation of a person’s net
worth made in connection with a purchase
of securities in accordance with a right to
purchase such securities, provided that:

(i) Such right was held by the person on
July 20, 2010;

(ii) The person qualified as an accredited
investor on the basis of net worth at the time
the person acquired such right; and

(iii) The person held securities of the same
issuer, other than such right, on July 20,
2010.

The final accredited investor
definition is consistent with the
approach taken in the Proposing Release
with respect to the basic treatment of
the primary residence and indebtedness

311n fiscal year 2010, we received 16,856 initial
filings on Form D notifying us of claims of
exemption under Rules 504(b)(1)(iii), 505 and 506,
17 CFR 230.504(b)(1)(iii), 230.505 and 230.506, the
three exemptive provisions in Regulation D where
accredited investor status affects the availability of
an exemption. This represented 96% of the 17,593
initial Form D filings we received for that year.

321n fiscal year 2010, we received 900 initial
filings on Form D notifying us of a claim of
exemption under Section 4(5), formerly Section
4(6), representing 5% of the 17,593 initial Form D
filings we received for that year. Only 66 of those
filings, or less than 0.4% of total initial Form D
filings, claimed the Section 4(5) exemption
exclusively. The other 834 of these Form D filings
indicated that both Section 4(5) and a Regulation
D exemption were being relied upon.
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secured by the primary residence.33 We
have revised the language of this
provision to make it easier for issuers,
investors and other market participants
to apply the new net worth standard.34
We have also included a provision
addressing the treatment of incremental
debt secured by the primary residence
that is incurred in the 60 days before the
sale of securities to the individual, and
have revised the proposal so that that
the prior accredited investor net worth
test will apply in connection with the
exercise of rights to acquire securities,
so long as the rights were in existence
on July 20, 2010, the day before
enactment of the Dodd-Frank Act, the
investor qualified as an accredited
investor on the basis of net worth at the
time the rights were acquired, and the
investor held securities of the same
issuer, other than the rights, on July 20,
2010.

(2) Treatment of Mortgage Debt

Under the final rules, as in the
Proposing Release, individuals’ net
worth will be calculated excluding any
positive equity they may have in their
primary residence.3> As we discussed in
the Proposing Release, we believe this
approach is the most appropriate way to
conform our rules to Section 413(a). It
reduces the net worth measure by the
net amount that the primary residence
contributed to net worth before
enactment of Section 413(a), which we
believe is what is commonly meant by
“the value of a person’s primary
residence.” Most comment letters

331t is also consistent with the staff’s initial
analysis of Section 413(a). See Securities Act Rules
Compliance & Disclosure Interpretation, Question
No. 255.47 (July 23, 2010) (available at http://
www.sec.gov/divisions/corpfin/guidance/
securitiesactrules-interps.htm#255.47).

34 We have also deleted a reference to measuring
net worth at the time of the investor’s purchase, as
all standards under the accredited investor
definition are measured ‘‘at the time of the sale of
securities to that person.” 17 CFR 230.501(a).

35 Thus, for example, if an investor with a net
worth of $2 million (calculated in the conventional
manner before the enactment of Section 413(a)—
that is, by subtracting from the investor’s total
assets, including primary residence, the investor’s
total liabilities, including indebtedness secured by
the residence) has a primary residence with an
estimated fair market value of $1.2 million and a
mortgage loan of $800,000, the investor’s net worth
for purposes of the new accredited investor
standard is $1.6 million. Before enactment of
Section 413(a), the primary residence would have
contributed a net amount of $400,000 to the
investor’s net worth for purposes of the accredited
investor net worth standard—the value of the
primary residence ($1.2 million) less the mortgage
loan ($800,000). Under the amendments, exclusion
of the value of the primary residence would reduce
the investor’s net worth by the same $400,000
amount.

supported defining “excluding the value
of the primary residence” in this way.36

Three letters supported excluding the
fair market value of the primary
residence from net worth without
excluding any associated debt.37 This
group of letters argued that our proposal
to “net out” any associated debt from
the fair market value of the primary
residence misinterprets the plain
language of Section 413(a), and
incentivizes investors to increase the
amount of debt secured by their primary
residence to acquire other assets for the
purpose of inflating their net worth as
calculated under our rules. As we stated
in the Proposing Release, we believe
that reducing an investor’s net worth by
the value of the primary residence
without also excluding associated
indebtedness would not accord with the
manner in which net worth reflected
home equity before enactment of
Section 413(a); excluding the residence
alone would reduce net worth by more
than the amount the residence
contributes. We believe the approach in
the final rule is the most appropriate
approach and is consistent with Section
413(a).38

Five comment letters advocated
excluding from the net worth
calculation both the fair market value of
the primary residence and all
indebtedness secured by the primary
residence, regardless of whether such
indebtedness exceeds the fair market
value of the primary residence.3®
Several of these commentators disagreed
with our proposal on the basis that the
proposal would require an estimate of
the fair market value of the primary
residence which, in their view, would
make the net worth calculation
problematic and uncertain and would
force investors to incur additional

36 See, e.g., comment letters from Business Law
Section of the American Bar Association (“ABA”),
Cornell Securities Law Clinic (‘“Cornell”),
Investment Adviser Association (“IAA”), Managed
Funds Association, North American Securities
Administrators Association (“NASAA”’), Public
Investors Arbitration Bar Association and Sullivan
& Cromwell LLP (“S&C”).

37 See comment letters from Secretary of the
Commonwealth of Massachusetts (‘“Massachusetts
Securities Division”), Professors Manning G.
Warren and Marc I. Steinberg; and David A. Marion.

38 New paragraph (ii) of the final rule, discussed
in Part I.A.2 below, prohibits excluding incremental
indebtedness secured by the primary residence that
is incurred in the 60 days before the sale of
securities. We believe this provision will mitigate
incentives to increase debt secured against the
residence solely for purposes of qualifying as an
accredited investor.

39 See comment letters from Welton E. Blount,
Investment Program Association (“IPA”), Real
Estate Investment Securities Association (“REISA”),
Steven J. Thayer and Georg Merkl. See also advance
comment letters from April Hamlin and Michael
Scillia.

expense to obtain a third party appraisal
of their residence. These commentators
argued that excluding both the value of
the primary residence and all
indebtedness secured by the primary
residence would simplify and provide
greater certainty regarding the net worth
calculation.

We disagree with this view, as did
many commentators.40 In the first
instance, estimating the value of the
primary residence did not appear to
cause problems before the Dodd-Frank
Act, when that value was included in
net worth for purposes of the definition
of accredited investor. The rules did not
then, and the rules we adopt today do
not now, require a third party opinion
on valuation, either for the primary
residence or for any other assets or
liabilities. All that is required is an
estimate of fair market value.4? Further,
as we explained in the Proposing
Release, if the amount of mortgage debt
exceeds the value of the primary
residence (i.e., an underwater mortgage),
excluding the entire debt from net worth
for purposes of the accredited investor
definition would result in a higher net
worth than under a basic net worth
calculation that takes into account all
assets and all liabilities. Net worth
would be effectively increased by the
amount by which the mortgage exceeds
the value of the primary residence,
because that excess amount is treated as
a liability in a basic net worth
calculation but would be excluded
under the standard proposed by these
commentators. We do not believe it
would be appropriate for us to
implement Section 413(a) in a way that
results in increased net worth compared
to a basic calculation for individuals
with underwater mortgages.42

40 See, e.g., letters from Massachusetts Securities
Division, Cornell, International Association of
Small Broker Dealers and Advisors, NASAA and
the Public Investors Arbitration Association.

41 See, e.g., Release No. 33-6455 (Mar. 3, 1983) at
Question 21 (confirming that, under the net worth
standard in effect at the time, “the estimated fair
market value” of a primary residence could be
considered as an asset) and Question 45 (individual
statement of net worth reflects estimated value of
assets and liabilities).

42 Where the amount of debt secured by the
primary residence exceeds the estimated value of
the residence, the new rules will not trigger any
adjustment to net worth as calculated before the
enactment of Section 413(a). In a pre-Section 413(a)
basic net worth calculation involving an
underwater mortgage, the fair market value of the
residence and the amount of the mortgage up to that
fair market value are included in the calculation but
net to zero, and the excess of the amount of the
mortgage over the fair market value of the primary
residence is included as a liability. Under the final
rules, the fair market value of the residence and the
amount of the mortgage up to that fair market value
are excluded from the calculation, and the excess
of the amount of the mortgage over the fair market
value of the primary residence is included as a
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Three comment letters argued that
mortgage debt in excess of the value of
the primary residence should be
excluded from the net worth calculation
if the borrower would not be subject to
personal liability by reason of
contractual terms or state anti-
deficiency statutes or similar laws.43 In
these situations, indebtedness in excess
of the value of the residence may not be
legally collectible, either because the
loan by its terms provides recourse only
to the underlying asset, the residence, or
because applicable law bars a lender
from obtaining a judgment for the
shortfall when the fair market value of
the residence (or the price obtained in
a foreclosure sale) is less than the loan
amount.44

Under the final rules, any excess of
indebtedness secured by the primary
residence over the estimated fair market
value of the residence is considered a
liability for purposes of determining
accredited investor status on the basis of
net worth, whether or not the lender can
seek repayment from other assets in
default. In our view, the full amount of
the debt incurred by the investor is the
most appropriate value to use in
determining accredited investor status.
That is the basis on which interest
accrues under the mortgage and the
amount that third parties would look to
in assessing creditworthiness. We do
not believe that the treatment of a
mortgage should vary solely because of
state laws that limit the rights of the
lender in an action to enforce the

liability. In both cases, the overall impact on net
worth is a reduction equal to the underwater
amount (i.e., the excess of the amount of the
mortgage over the fair market value of the
residence). Take, for example, an investor whose
primary residence has an estimated fair market
value of $1.2 million, with a mortgage of $1.4
million. The excess of mortgage loan over the fair
market value of the primary residence (in this case,
$200,000) would be taken into account as a liability
and serve to reduce net worth both under a
conventional net worth calculation and under the
accredited investor definition adopted today. If, on
the other hand, all debt secured by the primary
residence were excluded, including debt in excess
of the estimated fair market value of the residence,
the investor’s net worth would be $200,000 higher
than under a conventional calculation because the
mortgage debt in excess of the value of the primary
residence would not be treated as a liability.

43 See comment letters from ABA and IPA and
advance comment letter from Keith P. Bishop.

44 See Ghent, Andra C. and Kudlyak, Marianna,
“Recourse and Residential Mortgage Default:
Theory and Evidence from U.S. States,” (February
25, 2011), Federal Reserve Bank of Richmond
Working Paper No. 09—10R. Available at SSRN:
http://ssrn.com/abstract=1432437. In their
Appendix A, the authors provide a summary of
mortgage foreclosure procedures and anti-
deficiency statutes in the 50 states and the District
of Columbia. They classify 11 states (Alaska,
Arizona, California, JTowa, Minnesota, Montana,
North Carolina (for purchase mortgages only), North
Dakota, Oregon, Washington and Wisconsin) as
non-recourse states.

borrower’s promise to repay. Such laws
vary significantly in scope and
procedural requirements, and their
operation is often contingent on the
specific foreclosure process chosen by
the lender and other factors beyond the
borrower’s control.4> We believe it
would add substantial complexity to the
rule if market participants were called
upon to determine how an anti-
deficiency statute would operate in the
individual circumstances of each
prospective investor. Moreover, the data
available to us suggest that there would
be no material difference in the number
of households that qualify as accredited
investors if we were to allow special
treatment of non-recourse mortgages.46
Accordingly, the final rules specify that
debt secured against the primary
residence in excess of the estimated fair
market value of the primary residence
must be treated as a liability in the net
worth calculation.

(3) Increases in Mortgage Debt in the
60 Days Before Sale of Securities

We also solicited comment on
whether the amendments should
contain a timing provision to prevent
investors from artificially inflating their
net worth by incurring incremental
indebtedness secured by their primary
residence, thereby effectively converting
their home equity—which is excluded
from the net worth calculation under
the rules adopted today—into cash or
other assets that would be included in
the net worth calculation. As an
example, we indicated that the
amendments could provide that the net
worth calculation must be made as of a
date 30, 60, or 90 days before the sale
of the securities, as well as at the time
of sale.

State securities regulators strongly
supported this approach, noting that it
would make the practice of advising
investors to use equity in their primary
residence to purchase securities less

45 See id.

46 Using data from the 2007 Federal Reserve
Board Survey of Consumer Finances, staff from our
Division of Risk, Strategy and Financial Innovation
estimate that in 2007 the same number of U.S.
households (approximately 7.6 million) would have
qualified for accredited investor status on the basis
of net worth under our amendments and under an
alternative net worth calculation that excluded both
the fair market value of the primary residence and
all indebtedness secured by the residence, even
indebtedness in excess of the fair market value of
the residence. Based on discussions with staff
economists at the Federal Reserve Board, estimates
derived from their unpublished 2009 supplemental
update of the 2007 survey are qualitatively similar.
For both 2007 and 2009, the data suggest that the
number of households nationwide that qualify as
accredited investors is not affected by whether the
net worth calculation includes or excludes the
underwater portion of debt secured by the primary
residence.

attractive, thereby helping to ensure that
unregistered securities are not sold to
investors with limited assets other than
their homes, who may not be able to
fend for themselves without the
protections afforded by registration.4”
On the other hand, many commentators
opposed having special rules for debt
secured by a primary residence incurred
close in time to the sale of securities,
asserting that imposing such a timing
provision would unduly complicate the
calculation of net worth.48 Some were
particularly concerned that the date
when accredited investor status has to
be determined may not be known
sufficiently in advance to permit a full
net worth calculation 30, 60, or 90 days
ahead of time, or that such a
requirement would force delays in
capital raising efforts.4® We agree that
we should avoid adding undue
complexity in the process for
determination of accredited investor
status; however, we believe that the rule
should address potential incentives for
individuals to incur debt secured by a
primary residence for the purpose of
inflating their net worth to qualify as
accredited investors. If the rule does not
address that issue, the population
Congress intended to protect—
individuals whose net worth is below
$1 million unless their home equity is
taken into account—may be
incentivized (or urged by unscrupulous
salespeople) to take on debt secured by
their homes for the purpose of
qualifying as accredited investors and
participating in investments without the
protection to which they are entitled.
We believe we have addressed this
concern in a manner that manages the
complexities noted by commentators
that could arise from a requirement to
calculate net worth far in advance of a
possible sale of securities or to calculate
net worth twice. The final rule provides
a specific provision addressing the
treatment of incremental debt secured
by the primary residence that is
incurred in the 60 days before the sale
of securities.50 As described above, debt
secured by the primary residence
generally will not be included as a

47 Comment letter from NASAA. The other
supporter of a timing provision was the Cornell
Securities Law Clinic. See comment letter from
Cornell (“The Clinic believes that a timing rule
should not require the ‘60 day’ calculation to be
performed on the date 60 days before the purchase
date; rather, the calculation should occur on the
intended purchase date, and estimate the investor’s
net worth as it was on the date 60 days before the
intended purchase date.”).

48 See letters from ABA, Robert Edgerton, Georg
Merkl, REISA and S&C.

49 See comment letters from ABA and Robert
Edgerton.

50 See, e.g., New Rule 501(a)(i)(B).
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liability in the net worth calculation
under the rule, except to the extent it
exceeds the estimated value of the
primary residence. Under the final rule,
any increase in the amount of debt
secured by a primary residence in the 60
days before the time of sale of securities
to an individual generally will be
included as a liability, even if the
estimated value of the primary
residence exceeds the aggregate amount
of debt secured by such primary
residence.5! Net worth will be
calculated only once, at the time of sale
of securities (the same time as under
current rules). The individual’s primary
residence will be excluded from assets
and any indebtedness secured by the
primary residence, up to the estimated
value of the primary residence at of that
time, will be excluded from liabilities,
except if there is incremental debt
secured by the primary residence
incurred in the 60 days before the sale
of securities. If any such incremental
debt is incurred, net worth will be
reduced by the amount of the
incremental debt. In other words, the
only additional calculation required by
the 60-day look-back provision is to
identify any increase in mortgage debt
over the 60-day period preceding the
purchase of securities.

This approach will make it more
difficult for individuals to manipulate
their net worth as calculated under our
rules by borrowing against their primary
residence shortly before seeking to
qualify as an accredited investor, to take
advantage of any positive equity in the
primary residence. It should, therefore,
significantly reduce the incentive for
individuals to try to ““game” the
accredited investor net worth standard
or for salespeople to attempt to induce
individuals to take on incremental debt
secured against their homes to facilitate
a near-term investment in an offering.
The new provision may impose
additional costs and burdens on

51 The fair market value of the primary residence
is determined as of the time of sale of securities,
even if the investor has changed his or her primary
residence during the 60-day period. The rule
provides an exception to the 60-day look-back
provision for increases in debt secured by a primary
residence where the debt results from the
acquisition of the primary residence. Without this
exception, an individual who acquires a new
primary residence in the 60-day period before a sale
of securities may have to include the full amount
of the mortgage incurred in connection with the
purchase of the primary residence as a liability,
while excluding the full value of the primary
residence, in a net worth calculation. The 60-day
look-back provision is intended to address
incremental debt secured against a primary
residence that is incurred for the purpose of
inflating net worth. It is not intended to address
debt secured by a primary residence that is incurred
in connection with the acquisition of a primary
residence within the 60-day period.

investors who increase the indebtedness
secured by their primary residence
shortly before seeking to invest in a Rule
506 offering if the proceeds of such
refinancing are invested in the primary
residence or are otherwise disposed of
without acquiring an asset that is
included in the net worth calculation,
because in such circumstances the
amount of such additional borrowing
will be treated as a liability, but the
proceeds will not be treated as an asset.
If such an increase in liabilities causes
an individual not to meet the $1,000,000
net worth test, and he or she does not
otherwise qualify as an accredited
investor, the individual may be
excluded from investment opportunities
if issuers are unable or unwilling to
permit the participation of non-
accredited investors. However, our
approach should not present the same
practical difficulties as requiring a full
net worth calculation as of a date 30, 60,
or 90 days before securities are sold to
an investor, in which all assets and
liabilities of the investor would have to
be taken into account based on their
values as of the specified date.

We have included a 60-day look-back
period for this purpose because we
believe a 60-day period is long enough
to decrease the likelihood that parties
will attempt to circumvent the standard
by taking on new debt and waiting for
the look-back period to expire, while
minimizing the potential burden on
investors who increase their mortgage
debt for other reasons. Both letters that
commented favorably on the possible
requirement to calculate net worth as of
a specified date before the sale of
securities supported a 60-day look-back
period.52 Another alternative to address
this practice would have been to
provide that any debt secured by a
primary residence that was incurred
after the original date of purchase of the
primary residence would have to be
counted as a liability, whether or not the
fair market value of the primary
residence exceeded the value of the total
amount of debt secured by the primary
residence. We believe that such a
standard would be overly restrictive and
not provide for ordinary course changes
to debt secured by a primary residence,
such as refinancing and drawings on
home equity lines.

(4) Transition Rules

We did not propose any rules for
transition to the new accredited investor
net worth standards. In the Proposing
Release, we questioned whether any

52 See comment letters from Cornell (suggesting a
60-day period) and NASAA (suggesting a 60- or 90-
day period).

transition relief would be necessary or
appropriate because the new standards
became effective upon enactment of the
Dodd-Frank Act on July 21, 2010. We
did, however, solicit comment on
whether we should adopt provisions to
permit investors who ceased to qualify
as accredited investors as a result of the
changes effected by Section 413(a) to be
treated as accredited for purposes of
certain subsequent or “follow-on”
investments.

Commentators generally supported a
provision that would allow investors in
that situation to participate in certain
types of follow-on investments.53 Some
letters argued that such a provision
would be appropriate to permit
investors to protect their proportionate
interest in an issuer or to exercise rights
associated with an existing investment
on the basis originally bargained for.54
Others argued more broadly that
investors should be permitted to
maintain existing investment plans to
avoid adverse tax or other
consequences.>> Commentators
expressed a concern that issuers may be
unwilling or unable to provide the
information required to be provided to
non-accredited investors under Rule
501(b)(1) of Regulation D,56 and may
simply exclude individuals from
participating in securities offerings who
no longer qualify as accredited
investors.57

We are not persuaded that
grandfathering or other transition
provisions would be appropriate in all
circumstances urged by commentators.
In cases where securities would be
purchased based on an investment
decision made before enactment of the
Dodd-Frank Act (for example, a capital
call that is not subject to conditions
under the investor’s control, under an

53 See comment letters from ABA, Robert
Edgerton, IAA, IPA, Georg Merkl, REISA, S&C,
Sutherland Asbill & Brennan (“Sutherland’’) and
Steven J. Thayer. Only one comment letter objected
to a transition provision, arguing that Congressional
intent is evident from the fact that Section 413(a)
was effective immediately upon enactment of the
Dodd-Frank Act and that investors who no longer
qualify as accredited investors under Section 413(a)
may participate in follow-on offerings as non-
accredited investors. See letter from Cornell.

54 Comment letters identified rights such as pre-
emptive rights, rights of first refusal and buy-sell
agreements, as well as provisions that impose
dilution or other adverse consequences on investors
who do not invest in future rounds of financing.

55 See, e.g., comment letters from REISA (roll over
of real estate investments) and Sutherland (roll over
of private placement insurance contracts).

5617 CFR 230.501(b)(1).

57 Several letters also argued that issuers would
not attempt to rely on the broader Section 4(2)
exemption because it would create unnecessary
legal risk related to the offering process. See, e.g.,
comment letters from Sutherland and Steven J.
Thayer.
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agreement entered into before
enactment of the Dodd-Frank Act),
accredited investor status would have
been determined at the time of the
investment decision. A subsequent
change in the investor’s accredited
status would not be relevant, so special
accommodation would not be needed.
With respect to new investment
decisions, some situations for which
commentators requested special
treatment could raise significant
investor protection concerns. For
example, certain rights to acquire
securities in existence before the
enactment of the Dodd-Frank Act could
involve different issuers than the
original investment. In such
circumstances, an investor may not have
been sufficiently familiar with, or had
an opportunity to conduct diligence
with respect to, such different issuers at
the time the investor met the accredited
investor net worth standard and
received such rights.

We note also that the change in the
accredited investor net worth standard
took effect in July 2010, upon enactment
of Section 413(a) of the Dodd-Frank Act.
No grandfathering or transition
provisions were included in Section
413(a), so market participants have been
operating under the new standard for
over a year. In particular, where existing
rights (for example, under derivative
instruments such as options, warrants
and convertibles) give rise to a
continuous offering of the underlying
securities, because no grandfathering
was provided by statute, issuers have
already had to address any concerns
that arose upon the change in the
accredited investor net worth standard.

We do believe, however, that limited
grandfathering would be appropriate in
connection with investors’ exercise of
certain pre-existing rights to acquire
securities. The final rules, therefore,
contain a provision under which the
former accredited investor net worth
test will apply to purchases of securities
in accordance with a right to purchase
such securities,58 so long as (i) The right
was held by a person on July 20, 2010,
the day before the enactment of the
Dodd-Frank Act; (ii) the person
qualified as an accredited investor on
the basis of net worth at the time the
right was acquired; and (iii) the person
held securities of the same issuer, other
than the right, on July 20, 2010. For

58 The grandfathering provision applies to the
exercise of statutory rights, such as pre-emptive
rights arising under state law; rights arising under
an entity’s constituent documents; and contractual
rights, such as rights to acquire securities upon
exercise of an option or warrant or upon conversion
of a convertible instrument, rights of first offer or
first refusal and contractual pre-emptive rights.

example, if an investor who qualified as
accredited based on net worth at the
time of her original investment owned
common stock of an issuer on July 20,
2010, and on that date had pre-emptive
rights to acquire additional common
stock of that issuer, then when the
issuer makes an offering of common
stock that triggers the pre-emptive
rights, the investor’s net worth will be
calculated as it was before enactment of
the Dodd-Frank Act. Likewise, if the
same investor owned Series A preferred
stock of an issuer on July 20, 2010 and
on that date had a right of first offer to
purchase any equity securities offered
by the issuer in a future sale, and the
issuer proposed to sell Series B
preferred stock at a future date, then the
investor’s net worth will be calculated
as it was before enactment of the Dodd-
Frank Act for purposes of exercising the
right of first offer to purchase Series B
preferred stock from the issuer. The
provision is limited to persons who
qualified as accredited investors on the
basis of net worth at the time the
relevant rights were originally acquired,
and who held securities of the issuer
other than the rights on July 20, 2010.
We believe this approach strikes an
appropriate balance between preserving
investors’ ability to exercise previously
bargained-for rights, which otherwise
may have been impaired by the change
in accredited investor definition, and
maintaining the investor protection
benefits that Section 413(a) seeks to
achieve.

(5) Other Issues Considered

In our Proposing Release, we
requested comment on two additional
issues discussed below, which we
determined do not require any change
in our rules.

Defining “Primary Residence.” We
solicited comment on whether we
should define the term “primary
residence” for purposes of the rules we
are amending. Our proposal did not
contain a definition, consistent with our
past policies in this area®? and in an

59 None of our three other rules that use the term
“primary residence” have a definition of the term.
See 17 CFR 240.17a-3(a)(17)(i)(A), 17 CFR
247.701(d)(1)(A) and 17 CFR 210.2—
01(c)(1)(ii)(A)(4). Regulation D also did not define
the similar term ““principal residence,” as used in
Rule 501(e)(1)(i) of Regulation D. 17 CFR
230.501(e)(1)(i). Until now, Regulation D used the
term “principal residence” to exclude any
purchasers who are relatives or spouses of the
purchaser and who share the same principal
residence as the purchaser for purposes of
calculating the number of purchasers in a
Regulation D offering. As explained below, we are
adopting amendments to change this reference from
“principal residence” to “‘primary residence” so
that it conforms to the terminology of the Dodd-
Frank Act. See text accompanying note 66 below.

attempt to avoid unnecessary
complexity in a rule that is intended to
be straightforward in application.

Several comment letters agreed with
us that the term “‘primary residence” is
well understood, and does not require a
legal definition.5° Two comment letters
advocated adoption of a legal definition,
but did not agree on what definition
should apply.6?

We believe that “primary residence”
has a commonly understood meaning as
the home where a person lives most of
the time. Consistent with the approach
in Regulation D to reduce unnecessary
complexity, we are not adopting a
definition of the term ‘““primary
residence.”

Proceeds of Debt Secured by Primary
Residence Incurred to Invest in
Securities. We solicited comment on
whether the accredited investor
definition should contain special
provisions addressing the treatment of
debt secured by a primary residence
where the proceeds of the debt are used
to invest in securities. Under the rules
we are adopting today, debt secured by
the primary residence will generally be
excluded from the calculation of net
worth to the extent of the estimated fair
market value of the primary residence.
NASAA had urged in an advance
comment letter that netting of such debt
not be permitted if proceeds of the debt
were used to invest in securities.
NASAA'’s concern was that, without
such a rule, we would create an
incentive for unscrupulous salespeople
to induce investors with significant
equity in their home to borrow against
their home for the purpose of investing
in unsuitable unregistered offerings.62

NASAA made this suggestion again in
its comment letter on the Proposing
Release, which was the only comment
letter supporting this idea.®3 The other
comment letters that addressed this
issue opposed it.64 Critics asserted that
such a change would add substantial
complexity to the compliance process
because of the difficulties of tracing loan
proceeds, and suggested that the
concerns articulated by NASAA could
be better and more effectively addressed
through enforcement of existing
Securities Act and broker-dealer rules.

60 See, e.g., comment letters from ABA, S&C and
Steven J. Thayer.

61 See comment letter from Cornell (suggesting
the definition in Internal Revenue Code § 121). A
comment letter from an individual suggested that
the Commission use the definition of the term
“primary residence’ of the Organization for
Economic Cooperation and Development, at least
for non-U.S. investors. See letter from Georg Merkl.

62 Advance comment letter from NASAA.

63 See letter from NASAA.

64 See, e.g., letters from ABA, REISA, S&C, Robert
G. Edgerton, Georg Merkl and Steven J. Thayer.
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After reviewing all the comment letters
and further considering the issue, we
have included the 60-day look-back
provision discussed in Part II.A.3 above
rather than a tracing provision. We
believe that requiring incremental debt
secured by the primary residence to be
treated as a liability in the net worth
calculation for 60 days after it is
incurred will be a substantial
disincentive to inappropriate sales
practices, and will be much simpler and
more certain in application than a
tracing rule.65

B. Technical and Conforming
Amendments

As proposed, we are changing the
reference to “principal residence”
currently in Rule 501(e)(1)(i) of
Regulation D 66 to “primary residence,”
to conform it to the new language in
Rule 501. We received one letter
supporting this change,%” and no letters
objecting to this change.

Also as proposed, we are amending
the references to former Securities Act
Section 4(6) in Form D and several of
our rules to refer to Section 4(5), as
former Section 4(6) was renumbered by
Section 944(a)(2) of the Dodd-Frank Act.
Specifically, we are amending Rule
144(a)(3)(viii) (definition of “restricted
securities”) and Rule 155(a) (integration
of abandoned offerings) of the general
Securities Act rules; Rule 500(a)(1) of
the Securities Act form rules; Item 6 and
the General Instructions to Form D
under the Securities Act; Rule 17j—
1(a)(8) (personal investment activities of
investment company personnel) under
the Investment Company Act, and Rule
204A-1(e)(7) (investment adviser codes
of ethics) under the Investment Advisers
Act.

65 The standards governing broker-dealer sales
practices will also apply in relation to the activities
of broker-dealer personnel. NASD (now known as
FINRA) Rule 2310 requires registered
representatives of broker-dealers to make only
suitable recommendations to their customers. See
Financial Industry Regulatory Authority, NASD
Rule 2310: Recommendations to Customers
(Suitability) (2010) (available at http://
finra.complinet.com/en/display/
display _main.html?rbid=2403&element id=3638).
Depending on the facts and circumstances, such
behavior may also rise to the level of fraud under
Section 17(a) of the Securities Act, 15 U.S.C. 77q(a),
or Section 10(b) of the Securities Exchange Act, 15
U.S.C. 78j(b), or the Commission’s antifraud rules
issued under those statutory provisions.

66 For purposes of calculating the number of
purchasers in a Regulation D offering, Rule
501(e)(1)(i) uses the term “principal residence” to
exclude any purchasers who are relatives or
spouses of a purchaser of a Regulation D security
and who share the same “‘principal residence” as
the purchaser of the security. 17 CFR
230.501(e)(1)().

67 See letter from ABA.

We are also removing the authority
citation preceding the Preliminary Notes
to Regulation D.

III. Paperwork Reduction Act

The amendments we are adopting do
not contain a “collection of
information” requirement within the
meaning of the Paperwork Reduction
Act of 1995.68 Accordingly, the
Paperwork Reduction Act is not
applicable.

IV. Cost-Benefit Analysis

A. Background and Summary of
Proposals

As discussed above, we are adopting
amendments to the accredited investor
standards in our rules under the
Securities Act to implement the
requirements of Section 413(a) of the
Dodd-Frank Act.

Section 413(a) of the Dodd-Frank Act
requires the definitions of “accredited
investor” in the Securities Act rules to
exclude the value of a person’s primary
residence for purposes of determining
whether the person qualifies as an
“accredited investor” on the basis of
having a net worth in excess of $1
million. Under the previous standard,
individuals qualified as accredited
investors if they had a net worth of more
than $1 million, including the value of
their primary residence. The substantive
change to the net worth standard was
effected by operation of the Dodd-Frank
Act upon enactment; however, Section
413(a) also requires us to adjust the
accredited investor definitions in our
Securities Act rules to conform to the
new standard. We are therefore adopting
conforming amendments to Securities
Act Rule 501(a)(5) of Regulation D and
Securities Act Rule 215(e).

This analysis focuses on the costs and
benefits to the economy of including the
specific amendments described below,
rather than on the costs and benefits of
the new accredited investor net worth
standard itself. The new standard was
mandated by Congress in Section 413(a)
of the Dodd-Frank Act and does not
reflect the exercise of our rulemaking
discretion.

The language we are adopting reflects
our exercise of discretion in choosing a
method to implement the statutory
language set forth in Section 413(a)
(namely, that net worth for purposes of
accredited investor qualification should
be calculated excluding the positive
equity, if any, in the primary residence)
over two other possible methods to
implement the statutory language. As
explained in our Proposing Release,

6844 U.S.C. 3501-3521.

these two other methods of
implementation of the Section 413(a)
language are: (1) excluding from net
worth the fair market value of the
primary residence, but including all
indebtedness secured by the primary
residence; and (2) excluding from net
worth the fair market value of the
primary residence and all indebtedness
secured by the primary residence, even
if it exceeds the fair market value of the
primary residence. We also exercised
our discretion in requiring that
incremental debt secured by the primary
residence that is incurred in the 60 days
before the accredited investor
determination is made (other than debt
incurred in connection with the
acquisition of a primary residence) must
be treated as a liability in the net worth
calculation (i.e., may not be netted
against the value of the residence, even
if the value of the residence exceeds the
amount of debt secured against it), and
in adding a limited grandfathering
provision under which, in certain
circumstances, the former accredited
investor net worth standard will apply
in connection with acquisitions of
securities pursuant to rights held by a
person before enactment of the Dodd-
Frank Act.

B. Comments on the Cost-Benefit
Analysis

In the Proposing Release, we
requested qualitative and quantitative
feedback on the nature of the benefits
and costs described and any benefits
and costs we may have overlooked. No
comment letters expressly addressed the
cost-benefit analysis in the Proposing
Release, but some comment letters cited
certain costs and benefits consistent
with those described in this release in
the course of making a variety of
suggestions and observations. For
example, the rules that we are adopting,
which may result in individuals’ having
to estimate the value of their primary
residence in order to determine whether
the amount of debt secured against the
residence exceeds the estimated fair
market value of the residence, was
criticized by some commentators on the
basis that it would increase compliance
costs.69 As indicated above, individuals
were required to estimate the value of
their primary residence to calculate net
worth as defined before enactment of
the Dodd-Frank Act, and the
Commission is not aware that this
caused a problem for individuals
seeking to qualify as accredited
investors on that basis. Others asserted
that the failure to include
grandfathering or other transition

69 See letters from IPA, Georg Merkl.
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provisions in the new rules would
impose costs on investors (who may be
unable to protect their existing
investments from dilution or to exercise
pre-existing rights) and on issuers
(which may have a harder time raising
capital).”0 We have attempted to
respond to that comment by providing
for limited grandfathering.

C. Benefits

We believe the rules we are adopting
provide the most appropriate method to
implement Section 413(a), and will
result in the following benefits
compared to other possible methods to
implement Section 413(a):

e We believe the final amendments
most accurately reflect the manner in
which individual net worth has
traditionally been determined and
understood, and what is commonly
understood by ““the value of a person’s
primary residence.” We believe
investors and issuers will benefit from
implementing rules that are easy to
understand and consistent with
conventional net worth calculation
concepts through reduced transaction
costs relative to other alternatives.”?

e The amendments will result in a
larger pool of accredited investors than
the first alternative method of
implementation, under which all
indebtedness secured by the primary
residence would be included as a
liability in the net worth calculation.
The available data suggest that there is
no material difference in the size of the
accredited investor pool between the
alternative we are adopting and the
second alternative method, under which
all indebtedness secured by the primary
residence would be excluded from the
net worth calculation, even if in excess
of the estimated value of the primary
residence.”2 To the extent that exempt

70 See e.g., letters from ABA, Investment Advisers
Association, Investment Program Association, Real
Estate Investment Securities Association, S&C,
Sutherland Asbill & Brennan and Steven J. Thayer.

71 See notes 35-36 above and accompanying text.

72 Using data from the 2007 Federal Reserve
Board Survey of Consumer Finances, our Division
of Risk, Strategy and Financial Innovation estimates
that in 2007 approximately 8.3 million households
(7.2% of U.S. households) would have qualified as
accredited under the standards in our new rules on
the basis of net worth, annual income or both.
Approximately 7.6 million of such households
(6.5% of U.S. households) would have qualified on
the basis of net worth. If we adopted a standard
based on an alternative method of implementation
of Section 413(a) that excludes from the net worth
calculation the fair market value of the primary
residence but not any indebtedness secured by the
primary residence, only 7.8 million households
(6.7%) would have qualified as accredited.
Conversely, if we adopted a standard under which
both the fair market value of the primary residence
and all indebtedness secured by the primary
residence, even indebtedness in excess of the fair

offerings to accredited investors are less
costly for issuers to complete than
registered offerings, a larger pool of
accredited investors that may
participate in these offerings could
result in cost savings for issuers
conducting these offerings.

¢ The additional provision in the
final rules that requires incremental
debt secured against the primary
residence to be treated as a liability in
the net worth calculation for 60 days
after it is incurred will eliminate
individuals’ ability to inflate their net
worth for purposes of the accredited
investor definition by taking on
incremental debt secured against their
primary residence shortly before
securities are sold to them. The look-
back period will reduce incentives to
manipulate net worth calculations,
should make investors whose net worth
reaches the accredited investor
threshold only if value of available
home equity is included as part of a net
worth calculation less susceptible to
high-pressure sales tactics, and
generally will provide investor
protection benefits to households
which, under the criteria of Section
413(a), are less able to bear the
economic risk of an investment in
unregistered securities.

e The provision in the final rules will
apply the pre-Dodd-Frank Act
accredited investor net worth test to
acquisitions of securities pursuant to
rights held on July 20, 2010 by persons
who qualified as accredited investor on
the basis of net worth at the time the
rights were acquired and who held
securities of the issuer other than the
rights on July 20, 2010. Under this
provision, investors who no longer
qualify as accredited investors under the
new net worth standard, but who would
qualify under the former standard, will
qualify as accredited investors in that
limited context. This should provide a
benefit to both investors and issuers, in
that investors who have ceased to

market value of the primary residence, were
excluded from the net worth calculation, the
number of accredited U.S. households would have
been the same as under the approach we are
adopting. More information regarding the survey
may be obtained at http://www.federalreserve.gov/
pubs/oss/oss2/scfindex.html. See also note 46
above and accompanying text. Staff at the Federal
Reserve also informed us that based on an
unpublished 2009 supplemental Survey of
Consumer Finances, which surveyed the same
households that were surveyed in 2007, estimates
of the number of qualifying households in 2009
under the various methods of implementation of
Section 413(a) are qualitatively similar to estimates
derived from the 2007 survey. For both 2007 and
2009, the data suggest that the number of
households nationwide that qualify as accredited
investors is not affected by whether the net worth
calculation includes or excludes the underwater
portion of debt secured by the primary residence.

qualify as accredited investors because
of the change in net worth standard will
be able to exercise pre-existing rights
even if the issuer is unable or unwilling
to permit exercise by non-accredited
investors, and at lower cost than if the
individuals did not qualify as accredited
investors.

D. Costs

Like our analysis of the benefits, our
analysis of the costs focuses on the costs
attributable to our adopted language on
how to treat the primary residence and
debt secured by the primary residence
in the calculation of net worth,
including the treatment of debt incurred
in the 60 days before the net worth
calculation is performed, and on the
costs attributable to the transition
provision included in the final rules.

Many of the potential costs of our
amendments are dependent on a
number of factors. Costs may include
the following:

e Our amendments involve more
complex calculations than the two
alternative possible approaches we have
identified.”3 Although no third party
appraisal is required, our amendments
may require estimating the fair market
value of the investor’s primary
residence to determine whether it
exceeds the amount of indebtedness
secured by the primary residence. In
contrast, both of the alternative net
worth calculations could be performed
merely by ignoring the primary
residence as an asset in determining the
net worth amount, and in the case of the
second alternative method of
implementation also ignoring the
indebtedness secured by the primary
residence. However, this would appear
to be a manageable cost. Investors had
to estimate the fair market of their
primary residence to calculate net worth
under the net worth standard for
accredited investor that applied before
enactment of the Dodd-Frank Act, and
the Commission is not aware that
market participants found the need for
such an estimate to be problematic.

e Where indebtedness secured by the
primary residence has increased in the
60 days preceding the net worth
calculation, other than in connection
with the acquisition of the primary
residence, our amendments will also
require determining the amount of that
increase, and treating that amount as a
liability in the net worth calculation.

e The amendments could encourage
investors (or incentivize salespeople to
encourage investors) to take on
indebtedness secured by their primary

73 Some commentators objected to the proposal
on this basis. See note 39 and accompanying text.
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residence with the primary motive of
inflating their net worth in order to
satisfy the new accredited investor net
worth standard. As noted above, we
believe the requirement to treat as a
liability any incremental debt secured
by the primary residence that is
incurred in the 60 days before the
accredited investor determination will
reduce this incentive by requiring 60
days to pass before assets obtained with
the proceeds of incremental
indebtedness secured by the primary
residence could result in an increase in
net worth under the rule.

¢ Our amendments require that an
investor’s net worth calculation include
as a liability any amount by which the
indebtedness secured by the investor’s
primary residence exceeds the estimated
fair market value of the residence. It is
possible that our amendments will
result in a smaller pool of eligible
accredited investors than if we
implemented an alternative approach
that would exclude all indebtedness
secured by the primary residence, even
amounts in excess of the value of the
residence. The data available to us do
not support this view. The 2007 Federal
Reserve Board Survey of Consumer
Finances suggests that there is no
difference in the number of households
that would have qualified under the two
standards in 2007 (that is, subject to
sampling error, there were no
households that had a net worth of $1
million or less if the underwater portion
of the mortgage was considered as a
liability but greater than $1 million if it
was disregarded).”+ Staff at the Federal
Reserve have informed us that based on
an unpublished 2009 supplemental
Survey of Consumer Finances, estimates
of the number of qualifying households
in 2009 under the two methods of
implementation are qualitatively similar
to estimates derived from the 2007
survey. Nevertheless, if our
amendments result in a smaller pool of
accredited investors than would
otherwise be the case, that could result
in increased costs for companies and
funds that are seeking accredited
investors to participate in their exempt
offerings.

e The treatment of indebtedness
secured by the primary residence that is
incurred within 60 days before the
accredited investor determination may
result in some individuals failing to
meet the $1 million net worth threshold
for 60 days after entering into new
financing or refinancing arrangements,
who would have met such threshold if
no look-back provision applied, if the
proceeds of such refinancing are

74 See note 46 above.

invested in the primary residence or are
otherwise disposed of without acquiring
an asset that is included in the net
worth calculation. Such individuals
may lose investment opportunities if
issuers are not willing or able to allow
them to participate in offerings
conducted during the period in which
they do not qualify as accredited
investors.

e The transition provision we are
including will, in limited
circumstances, permit investors who do
not qualify as accredited investors
under the new net worth standard, but
who do qualify under the previous
standard, to acquire securities pursuant
to pre-existing rights without the
protections afforded to non-accredited
investors. This will impose costs to the
extent that such investors would have
benefited from such protections. The
transition provision applies only in
limited circumstances, which may
prevent some investors from
participating in some offerings and may
cause issuers to incur the cost of seeking
out other investors.

V. Consideration of Burden on
Competition and Promotion of
Efficiency, Competition and Capital
Formation

Section 2(b) of the Securities Act
requires us, when engaging in
rulemaking where we are required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider, in addition to the
protection of investors, whether the
action will promote efficiency,
competition, and capital formation. In
the Proposing Release, we considered
our proposed amendments and
requested comment on their potential
impact in light of those standards. We
believe the amendments adopted today
may facilitate capital formation and
promote efficiency, relative to an
alternative method of implementation
that would exclude only the fair market
value of the primary residence from the
net worth calculation and would not
provide grandfathering to facilitate
exercise of pre-existing rights under
certain circumstances. We do not
anticipate that the amendments will
have any effects on competition.

We believe the amendments impose
no significant burden on efficiency,
competition and capital formation
beyond any that may have been
imposed by enactment of the Dodd-
Frank Act. As discussed in the cost-
benefit analysis in Part IV above,
however, the language of Section 413(a)
could be subject to alternative methods
of implementation if our rules do not
provide standards for how to calculate

the value of the primary residence. In
this regard, we added explanatory
language to our rules on how to treat the
primary residence and indebtedness
secured by the primary residence in
determining whether a person qualifies
under the accredited investor net worth
standard. We believe these amendments
further the purposes underlying the
requirements of Section 413(a) of the
Dodd-Frank Act.

The adopted explanatory language
requires that in calculating net worth:

¢ The primary residence not be
included as an asset; and

¢ Debt secured by the primary
residence not be included as a liability,
except that

o If the amount of debt secured by the
primary residence has increased in the
60 days preceding the accredited
investor determination, other than in
connection with the acquisition of the
residence, the amount of such increase
must be included as a liability; and

o If the amount of debt secured by the
primary residence exceeds the estimated
fair market value of the primary
residence, the amount of such excess
must be included as a liability.

As described above, we believe the
approach we are adopting is generally
consistent with what is commonly
understood by ‘‘the value of a person’s
primary residence,” and is preferable to
either of the two alternative approaches.
The addition of provisions related to
any net increase in the amount of debt
secured by the primary residence in the
60 days preceding a sale of securities is
a straightforward provision to safeguard
against manipulation of the general rule.
Several comment letters addressed the
burden and uncertainty on investors
and issuers inherent in an approach that
relies on a determination of the fair
market value of the primary residence,
which is necessary in order to
determine whether any indebtedness
secured by the primary residence
exceeds the value of the residence.”3
These letters favored an approach that
excludes from the net worth calculation
both the value of the primary residence
and all indebtedness secured by the
primary residence, which they argue
would provide investors and their
advisors with certainty regarding the net
worth calculation. We believe, however,
that it would be inappropriate to
implement Section 413(a) in this way,
because it would result in a higher net
worth for investors with ‘“‘underwater”
mortgages as compared to the same
investors’ basic net worth calculated
without excluding the value of the

75 See letters from IPA, Georg Merkl, REISA and
Steven J. Thayer.
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primary residence.”® Furthermore, we
note that, before the enactment of the
Dodd-Frank Act, a net worth calculation
in connection with determining
accredited investor status required
estimating the fair market value of the
primary residence. The existing pool of
accredited investors and issuers should
be familiar with this kind of estimate,
which should mitigate the burdens cited
in these letters.

The final amendments may result in
a pool of accredited investors that is
larger than the first alternative
approach, which would not net out debt
secured by the primary residence.”” To
the extent that exempt offerings to
accredited investors are less costly for
issuers to complete compared to
registered offerings, issuers conducting
these exempt offerings under the new
amendments could potentially
experience greater cost savings than
under the first alternative standard.
Based on the available data, the second
alternative approach to excluding the
value of the primary residence under
Section 413(a) (excluding from net
worth the fair market value of the
primary residence and all indebtedness
secured by the primary residence,
including all such indebtedness in
excess of the fair market value of the
property) would not result in a
measurably larger pool of eligible
accredited investors than under our
amendments, and therefore would not
appear to result in additional cost
savings compared to our amendments.”8

We believe that the provisions in the
final rules dealing with the treatment of
debt secured by the primary residence
will not significantly affect the costs of
compliance for most market
participants, and therefore will not have
a significant effect on efficiency or
capital formation. Where the estimated
fair market value of the primary
residence may be less than the amount
of debt secured by the residence,
individuals will have to estimate such
fair market value in order to establish
whether any portion of the debt secured
by the primary residence must be
included as a liability in the net worth
calculation. The rules require an
estimated fair market value only; no
third party valuation will be required.

There is some further complexity to
the net worth calculation for individuals
who have increased the amount of debt
secured by their primary residence in
the 60 days before seeking to qualify as
accredited investors, in that they will be
required to treat the incremental debt as

76 See note 42 above and accompanying text.
77 See note 72 above and accompanying text.
78 See note 46 above and accompanying text.

a liability. This provision may also
result in some individuals’ ceasing to
satisfy the $1 million net worth
threshold for 60 days after entering into
new financing arrangements that
increase the amount of indebtedness
secured by their primary residence, if
the proceeds of such financing are
invested in the primary residence or are
otherwise disposed of without creating
an asset for net worth purposes. This
may result in the individuals’ losing
investment opportunities, and issuers’
losing qualified investors during such
60-day period.

Several commentators expressed
concern that not providing
grandfathering could impose costs on
both investors and issuers, including
increased transaction costs for offerings
that no longer qualify for exemption or
that include non-accredited investors; 79
dilution or other impairment of existing
investments for investors that are
excluded from follow-on investment
opportunities because they no longer
qualify as accredited; 89 investors being
forced to abandon investment
strategies; 81 investors losing the benefit
of previously bargained-for rights; 82
burdens on issuers because existing
investors may be ineligible to make
follow-on investments; 83 and the
impact on private company capital
formation attributable to a decrease in
the number of accredited investors and
the withdrawal of broker-dealers from
the private placement market.84

While the Commission acknowledges
these potential costs, there are no
available data tracking Regulation D
investment by household, so we cannot
develop quantitative estimates of the
economic impact of eliminating from
the pool of accredited investors the
households that no longer qualify based
on the new net worth standard, or of
providing exemptive or other relief from
the new standard, which would keep
such households in the accredited
investor pool. This impact arises
principally as a result of the enactment
of Section 413(a) of the Dodd-Frank Act
and only to a limited extent from our
exercise of rulemaking discretion.

The final rules provide for limited
transition relief by applying the former
accredited investor net worth test to
acquisitions of securities pursuant to
rights to acquire securities, if the rights
were held on July 20, 2010, the person

79 Georg Merkl; REISA.

80 Georg Merkl; S&C; Sutherland; ABA; IPA;
REISA; IAA; Steven J. Thayer.

81 Sutherland; IAA.

82Robert G. Edgerton; S&C; IAA; Steven J. Thayer.

83]PA; REISA; IAA.
84 REISA.

qualified as an accredited investor on
the basis of net worth at the time the
rights were acquired, and the person
held securities of the issuer other than
the rights on July 20, 2010. We believe
this provision strikes an appropriate
balance between preserving investors’
ability to exercise previously bargained-
for rights, which otherwise may have
been impaired by the change in the
accredited investor definition, and
maintaining the investor protection
benefits that Section 413(a) seeks to
achieve.

Where the transition provision is
unavailable, the new accredited investor
net worth test will apply. This may
prevent some investors from
participating in some offerings and
cause issuers to seek out other investors.
However, we believe the final rules will
provide benefits for individuals who
would meet the $1 million accredited
investor net worth standard only if their
home equity were taken into account, to
the extent they are protected by the
enhanced disclosures required in
registered offerings and offerings
involving non-accredited investors, or
become ineligible to participate in
investments in restricted securities
pursuant to Regulation D or Section
4(5), which are generally substantially
less liquid than securities issued in
registered offerings and may entail
substantial additional risks.

We do not believe the amendments
affect competition beyond what is
required by Section 413(a). The
amendments would apply equally to all
issuers participating in exempt offerings
under Regulation D and Section 4(5), in
respect of all of their investors. We also
do not believe that Section 413(a) itself
places a burden on competition that our
rules should ameliorate, except to the
extent provided by the transition
provision.

In addition to the effects described
above, the amendments may positively
affect efficiency and capital formation in
other ways by providing a clear
standard to calculate and exclude the
value of the primary residence. This
should generally benefit issuers and
investors by making the requirements of
Section 413(a) easier to apply and
comply with, reducing the risk of sales
to investors who do not meet the new
accredited investor net worth standards,
as well as the risk that an issuer may
violate Securities Act registration
requirements. Clear rules will also serve
to promote efficiency by reducing the
risk of issuers’ inability to raise capital
because of uncertainty in interpreting
our rules. Greater clarity and certainty
in our accredited investor net worth
standards also should foster greater
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confidence in our private placement
markets and ultimately reduce the cost
of capital, promoting increased capital
formation, especially small business
capital formation, which Regulation D
was originally designed to promote.

VI. Final Regulatory Flexibility Act
Analysis

This final regulatory flexibility
analysis has been prepared in
accordance with the Regulatory
Flexibility Act.8° This final regulatory
flexibility analysis relates to
amendments to our accredited investor
rules under the Securities Act to
implement the requirements of Section
413(a) of the Dodd-Frank Act.

A. Reasons for and Objectives of the
Amendments

The reason for the amendments is to
implement the requirements of the
Dodd-Frank Act, primarily the
requirements of Section 413(a) of that
statute. Section 413(a) requires the
definitions of “accredited investor” in
the Securities Act rules to exclude the
value of a person’s primary residence
for purposes of determining whether the
person qualifies as an “accredited
investor” on the basis of having a net
worth in excess of $1 million. Under the
previous standard, individuals qualified
as accredited investors if they had a net
worth of more than $1 million,
including the value of their primary
residence. The change to the net worth
standard was effective upon enactment
by operation of the Dodd-Frank Act; but
Section 413(a) also requires us to revise
the Securities Act accredited investor
definitions to conform to the new
standard, which we are doing by
revising Securities Act Rule 501(a)(5) of
Regulation D and Rule 215(e).

Our primary objective is to implement
the requirements for a new accredited
investor net worth standard in Section
413(a) of the Dodd-Frank Act. We note
that Section 413(a) does not prescribe
the method for calculating the value of
the primary residence, nor does it
address specifically the treatment of
indebtedness secured by the residence
for purposes of the net worth
determination. Accordingly, we are
exercising our discretion by providing
explicit requirements regarding the
treatment of the primary residence and
indebtedness secured by the primary
residence in the calculation of net
worth. We believe this standard is
generally consistent with conventional
and commonly understood methods of
determining net worth, and what is
commonly understood by “the value of

855 U.S.C. 601 et seq.

a person’s primary residence” (with the
addition of a provision for the special
treatment of debt secured by a primary
residence that is incurred in the 60 days
preceding a sale of securities), and is
preferable to other possible methods of
implementation of the statutory
language, such as: (1) Excluding from
net worth the fair market value of the
primary residence without netting out
indebtedness secured by the primary
residence; and (2) excluding from net
worth the fair market value of the
primary residence and all indebtedness
secured by the primary residence,
regardless of whether it exceeds the fair
market value of the primary residence.

We are describing how to treat the
primary residence and indebtedness
secured by the primary residence in the
calculation of net worth, so that
implementation proceeds efficiently,
with a minimum amount of uncertainty.
We believe these amendments will help
to reduce the cost of exempt offerings
under Regulation D and Section 4(5),
relative to the cost of such transactions
with less specific implementation of
Section 413(a), by reducing uncertainty
among issuers and investors in applying
the new accredited investor net worth
standard mandated by Section 413(a) of
the Dodd-Frank Act. By providing
greater specificity, we are attempting to
remove a possible impediment to
issuers using these forms of offering,
thereby potentially lowering the cost of
capital generally and facilitating capital
formation, especially for smaller issuers,
while protecting investors.

The final amendments also address
incremental indebtedness secured by
the primary residence that is incurred
within 60 days before the relevant sale
of securities. This provision will
eliminate individuals’ ability to
artificially inflate their net worth for
purposes of the accredited investor
definition by taking on incremental debt
secured against their residence shortly
before participating in an exempt
offering.

The final amendments also include a
transition provision, under which the
former accredited investor net worth
test will apply to acquisitions of
securities pursuant to rights to acquire
securities, if the rights were held on July
20, 2010, the person qualified as an
accredited investor on the basis of net
worth at the time the rights were
acquired, and the person held securities
of the issuer other than the rights on
July 20, 2010. This provision should
facilitate the exercise of rights held at
the time of enactment of the Dodd-Frank
Act by persons who would qualify as
accredited investors under the former
test but not the new test in limited

circumstances that should not give rise
to significant investor protection
concerns.

B. Significant Issues Raised by Public
Comments

In the Proposing Release, we
requested comment on every aspect of
the initial regulatory flexibility analysis
(“IRFA”), including the number of small
entities that would be affected by the
proposed amendments, the nature of the
impact, how to quantify the number of
small entities that would be affected,
and how to quantify the impact of the
proposed amendments. We did not
receive comments specifically
addressing the IRFA.

C. Small Entities Subject to the Rule

The amendments will affect issuers
that are small entities, because issuers
that are small entities must believe or
have a reasonable basis to believe that
prospective investors are accredited
investors at the time of the sale of
securities if they are relying on the
definition of “accredited investor” for
an exemption under Regulation D or
Section 4(5). For purposes of the
Regulatory Flexibility Act under our
rules, an issuer is a ‘“small business” or
“small organization” if it has total assets
of $5 million or less as of the end of its
most recent fiscal year.86 For purposes
of the Regulatory Flexibility Act, an
investment company is a small entity if
it, together with other investment
companies in the same group of related
investment companies, has net assets of
$50 million or less as of the end of its
most recent fiscal year. The
amendments apply to all issuers that
rely on the accredited investor net
worth standards in the exemptions to
Securities Act registration in Regulation
D and Section 4(5).

All issuers that sell securities in
reliance on Regulation D and Section
4(5) must file a notice on Form D with
the Commission. However, the vast
majority of companies and funds filing
notices on Form D are not required to
provide financial reports to the
Commission. For the fiscal year ended
September 30, 2010, 22,941 issuers filed
a notice on Form D. We believe that
many of these issuers are small entities,
but we currently do not collect
information on total assets of all issuers
to determine if they are small entities
for purposes of this analysis. We note,
however, that for the fiscal year ended
September 30, 2010, the median offering
size for offerings under Regulation D
was approximately $1 million, which is

8617 CFR 230.157.
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consistent with the prevalence of small
issuers.

D. Projected Reporting, Recordkeeping
and Other Compliance Requirements

None of our amendments will
increase the information or time
required to complete the Form D that
must be filed with the Commission in
connection with sales under Regulation
D and Section 4(5). Our amendments
adjust our rules so they comply with the
requirements of Section 413(a) of the
Dodd-Frank Act, including adding an
anti-evasion provision with respect to
debt secured by a primary residence
incurred within the 60 days before a
sale of securities and a limited
transition provision. The rules would
not require any further disclosure than
is currently required in offerings made
in reliance on Regulation D and Section
4(5). To the extent that the amendments
provide standards on how to treat the
primary residence and indebtedness
secured by the primary residence in
calculating net worth under the
accredited investor definition, we
believe that they will eliminate
potential ambiguity and facilitate
compliance with the accredited investor
net worth standard mandated by the
Dodd-Frank Act.

E. Agency Action To Minimize Effect on
Small Entities

The Regulatory Flexibility Act directs
us to consider significant alternatives
that would accomplish the stated
objective of our amendments, while
minimizing any significant adverse
impact on small entities. In connection
with the amendments, we considered
the following alternatives:

e The establishment of different
compliance or reporting requirements or
timetables that take into account the
resources available to small entities;

¢ The clarification, consolidation, or
simplification of the rule’s compliance
and reporting requirements for small
entities;

¢ The use of performance rather than
design standards; and

e An exemption from coverage of the
amendments, or any part thereof, for
small entities.

With respect to the establishment of
special compliance requirements or
timetables under our amendments for
small entities, we do not think this is
feasible or appropriate. Our
amendments do not establish any
compliance requirements or timetables
for compliance that we could adjust to
take into account the resources available
to small entities. Moreover, the
amendments are designed to eliminate
uncertainty among issuers and investors

that may otherwise result from inserting
only the bare operative language from
Section 413(a) of the Dodd-Frank Act in
our rules. Providing greater specificity
in our rules should provide issuers,
including small entities, and investors
with greater certainty concerning the
availability of the Regulation D and
Section 4(5) exemptions to Securities
Act registration that rely on the
accredited investor definition. This
should facilitate efficient access to
capital for both large and small entities
consistent with investor protection.

Likewise, with respect to potentially
clarifying, consolidating, or simplifying
compliance and reporting requirements,
the amendments do not impose any new
compliance or reporting requirements or
change any existing requirements.

With respect to using performance
rather than design standards, we do not
believe doing so in this context would
be consistent with our objective or with
the statutory requirement. Our
amendments seek to specify how issuers
should calculate the value of a person’s
primary residence for purposes of
excluding its value in determining
whether the person qualifies as an
accredited investor on the basis of net
worth. Specifying that issuers should
calculate net worth by excluding the
value of the primary residence and
leaving the method of calculation to the
discretion of the issuer, as a
performance standard would, frustrates
our purpose and denies small entities
and others of the benefits of certainty
that the amendments are designed to
provide.

With respect to exempting small
entities from coverage of these
amendments, we believe such a
provision would have no impact on the
regulatory burdens on small entities,
since Section 413(a) became effective
upon enactment. Our amendments are
designed to provide for the protection of
investors without unduly burdening
both issuers and investors, including
small entities and their investors. They
also are designed to minimize confusion
among issuers and investors. Exempting
small entities could potentially increase
their regulatory burdens and increase
confusion. We have endeavored to
minimize the regulatory burden on all
issuers, including small entities, while
meeting our regulatory objectives.

VIII. Statutory Authority and Text of
the Amendments

The amendments described in this
release are being adopted under the
authority set forth in Sections 2(a)(15),
3(b), 4(2), 19 and 28 of the Securities

Act, as amended,8” Section 38(a) of the
Investment Company Act,88 Section
211(a) of the Investment Advisers Act 89
and Sections 413(a) and 944(a) of the
Dodd-Frank Act.

List of Subjects in 17 CFR Parts 230,
239, 270 and 275

Reporting and recordkeeping
requirements, Securities.

For the reasons set out above, the
Commission amends Title 17, Chapter II
of the Code of Federal Regulations as
follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

m 1. The general authority citation for
Part 230 is revised to read as follows:

Authority: 15 U.S.C. 77b, 77b note, 77c,
77d, 771, 77g, 77h, 77j, 77t, 77s, 772-3, 77sSs,
78c, 78d, 78j, 781, 78m, 78n, 780, 780—7 note,
78t, 78w, 781I(d), 78mm, 80a—8, 80a—24, 80a—
28, 80a—29, 80a—30, and 80a—37, unless
otherwise noted.

* * * * *

§230.144 [Amended]

m 2. Amend § 230.144, paragraph
(a)(3)(viii), by removing the reference to
“4(6) (15 U.S.C. 77d(6))” and adding in
its place “4(5) (15 U.S.C. 77d(5))".

§230.155 [Amended]

m 3. Amend § 230.155, paragraph (a), by
removing the references to “4(6)”” and
“77d(6)” and adding in their places
“4(5)” and “77d(5)”, respectively.

m 4. Amend § 230.215 by revising
paragraph (e) to read as follows:

§230.215 Accredited investor.

* * * * *

(e) Any natural person whose
individual net worth, or joint net worth
with that person’s spouse, exceeds
$1,000,000.

(1) Except as provided in paragraph
(e)(2) of this section, for purposes of
calculating net worth under this
paragraph (e):

(i) The person’s primary residence
shall not be included as an asset;

(ii) Indebtedness that is secured by
the person’s primary residence, up to
the estimated fair market value of the
primary residence at the time of the sale
of securities, shall not be included as a
liability (except that if the amount of
such indebtedness outstanding at the
time of the sale of securities exceeds the
amount outstanding 60 days before such

8715 U.S.C. 77b(a)(15), 77c(b), 77d(2), 77s and
772-3.

8815 U.S.C. 80a—38(a).

8915 U.S.C. 80b-11(a).
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time, other than as a result of the
acquisition of the primary residence, the
amount of such excess shall be included
as a liability); and

(iii) Indebtedness that is secured by
the person’s primary residence in excess
of the estimated fair market value of the
primary residence shall be included as
a liability.

(2) Paragraph (e)(1) of this section will
not apply to any calculation of a
person’s net worth made in connection
with a purchase of securities in
accordance with a right to purchase
such securities, provided that:

(i) Such right was held by the person
on July 20, 2010;

(ii) The person qualified as an
accredited investor on the basis of net
worth at the time the person acquired
such right; and

(iii) The person held securities of the
same issuer, other than such right, on
July 20, 2010.

* * * * *

m 5. Amend Part 230 by removing the
authority citation after the undesignated
center heading ‘‘Regulation D—Rules
Governing the Limited Offer and Sale of
Securities Without Registration Under
the Securities Act of 1933” and
preliminary notes preceding §§ 230.501
to 230.508.
m 6. Amend § 230.501 by:
m a. Revising paragraph (a)(5); and
m b. Removing the word “principal” and
adding in its place the word “primary”
in paragraph (e)(1)(i).

The revision reads as follows:

§230.501 Definitions and terms used in
Regulation D.
* * * * *

(a) * *x %

(5) Any natural person whose
individual net worth, or joint net worth
with that person’s spouse, exceeds
$1,000,000.

(i) Except as provided in paragraph
(a)(5)(ii) of this section, for purposes of
calculating net worth under this
paragraph (a)(5):

(A) The person’s primary residence
shall not be included as an asset;

(B) Indebtedness that is secured by
the person’s primary residence, up to
the estimated fair market value of the
primary residence at the time of the sale
of securities, shall not be included as a
liability (except that if the amount of
such indebtedness outstanding at the
time of sale of securities exceeds the
amount outstanding 60 days before such
time, other than as a result of the
acquisition of the primary residence, the
amount of such excess shall be included
as a liability); and

(C) Indebtedness that is secured by
the person’s primary residence in excess

of the estimated fair market value of the
primary residence at the time of the sale
of securities shall be included as a
liability;

(ii) Paragraph (a)(5)(i) of this section
will not apply to any calculation of a
person’s net worth made in connection
with a purchase of securities in
accordance with a right to purchase
such securities, provided that:

(A) Such right was held by the person
on July 20, 2010;

(B) The person qualified as an
accredited investor on the basis of net
worth at the time the person acquired
such right; and

(C) The person held securities of the
same issuer, other than such right, on
July 20, 2010.

* * * * *

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 7. The general authority citation for
Part 239 is revised to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
77z-2,77z2-3, 77sss, 78c, 781, 78m, 78n,
780(d), 780~7 note, 78u—5, 78w(a), 7811,
78mm, 80a—2(a), 80a—3, 80a—8, 80a—9, 80a—
10, 80a—13, 80a—24, 80a—26, 80a—29, 80a—30,
and 80a—37, unless otherwise noted.

* * * * *

§239.500 [Amended]

m 8. Amend § 239.500 by removing the
reference to “4(6)” and adding in its
place “4(5)” in the heading and in the
first sentence of paragraph (a)(1).

m 9. Amend Item 6 in Form D
(referenced in § 239.500) by:

m a. Removing the phrase “Securities
Act Section 4(6)” and adding in its
place “Securities Act Section 4(5)” next
to the appropriate check box; and

m b. Removing the reference to “4(6)”
and adding in its place “4(5)” in the
first sentence of the first paragraph of
the General Instructions.

Note: The text of Form D does not, and the
amendments will not, appear in the Code of
Federal Regulations.

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

m 10. The general authority citation for
Part 270 continues to read in part as
follows:

Authority: 15 U.S.C. 80a-1 et seq., 80a—
34(d), 80a—37, and 80a—39, unless otherwise
noted.

* * * * *

§270.17j-1 [Amended]

m 11. Amend § 270.17j—1, paragraph
(a)(8), by removing the references to

“4(6)’and “77d(6)” and adding in their
places “4(5)” and “77d(5)”,
respectively.

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

m 12. The authority citation for Part 275

continues to read in part as follows:
Authority: 15 U.S.C. 80b-2(a)(11)(G), 80b—

2(a)(11)(H), 80b—2(a)(17), 80b—3, 80b—4, 80b—

4a, 80b—6(4), 80b—6a, and 80b—11, unless

otherwise noted.

* * * * *

§275.204a-1 [Amended]
m 13. Amend § 275.204a—1, paragraph
(e)(7) by removing the references to
“4(6)” and “77d(6)”” and adding in their
places “4(5)”’and “77d(5)”, respectively.
By the Commission.
Dated: December 21, 2011.
Kevin M. O’Neill,
Deputy Secretary.
[FR Doc. 2011-33333 Filed 12-28—11; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524
[Docket No. FDA—-2011-N-0003]
Ophthalmic and Topical Dosage Form

New Animal Drugs; Ivermectin Topical
Solution

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Cross Vetpharm Group, Ltd. The
supplemental ANADA adds claims for
persistent effectiveness against various
species of external and internal
parasites when cattle are treated with a
topical solution of ivermectin.

DATES: This rule is effective December
29, 2011.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-170), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, (240) 276—8197,
email: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Cross
Vetpharm Group, Ltd., Broomhill Rd.,
Tallaght, Dublin 24, Ireland, filed a
supplement to ANADA 200-318 for


mailto:john.harshman@fda.hhs.gov

Federal Register/Vol. 76,

No. 250/ Thursday, December 29, 2011/Rules and Regulations

81807

BIMECTIN (ivermectin) Pour-On, a
topical solution used on cattle to control
infestations of certain species of
external and internal parasites. The
supplemental ANADA adds claims for
persistent effectiveness against various
species of external and internal
parasites that were approved for the
pioneer product with 3 years of
marketing exclusivity (69 FR 501,
January 6, 2004). The supplemental
ANADA is approved as of September
21, 2011, and 21 CFR 524.1193 is
amended to reflect the approval.

Approval of this supplemental
ANADA did not require review of
additional safety or effectiveness data or
information. Therefore, a freedom of
information summary is not required.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.
§524.1193 [Amended]

m 2.In §524.1193, in paragraph (b)(1),
in numerical sequence add “, and
061623"’; and in paragraph (b)(2),
remove “061623,”.

Dated: December 22, 2011.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2011-33382 Filed 12-28-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 158

[Docket ID DOD-2009—-0S-0029]
RIN 0790-Al48

Operational Contract Support

AGENCY: Department of Defense (DoD).
ACTION: Interim final rule.

SUMMARY: This part establishes policy,
assigns responsibilities, and provides
procedures for operational contract
support (OCS), including OCS program
management, contract support
integration, and integration of defense
contractor personnel into contingency
operations outside the United States.

An interim final rule is required to
procedurally close gaps and ensure the
correct planning, oversight and
management of DoD contractors
supporting contingency operations, by
updating the existing outdated policy.
The existing policies are causing
significant confusion, as they do not
reflect current practices and legislative
mandates. The inconsistencies between
local Geographic Command guidance
and the DoD-wide policies and the
Defense Federal Acquisition Regulations
Supplement are confusing for those in
the field—in particular, with regard to
policy on accountability and visibility
requirements. Given the sustained
employment of a large number of
contractors in the U.S. Central
Command area of responsibility; the
importance of contractor oversight in
support of the counter-insurgency
operation in Afghanistan; and, the
requirement to effectively manage
contractors during the transition in Iraq,
this issue has become so significant that
DoD needs to revise the DoD-wide
policies as a matter of urgency.

DATES: This rule is effective December
29, 2011. Comments must be received
by February 27, 2012.

ADDRESSES: You may submit comments,
identified by docket number and or/RIN
number and title, by any of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
2nd floor, East Tower, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general

policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Shanna Poole, (703) 692—-3032.

SUPPLEMENTARY INFORMATION: The
revised policies include: (1)
Incorporation of lessons learned from
current operations; (2) requirements for
the development of contractor oversight
plans; (3) requirements for adequate
military personnel necessary to execute
contract oversight; and, (4) standards of
medical care for deployed contractors.

Regulatory Procedures

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been certified that 32 CFR part
158 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Section 202, Pub. L. 1044, “Unfunded
Mandates Reform Act”

It has been certified that 32 CFR part
158 does not contain a Federal mandate
that may result in expenditure by State,
local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
158 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
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Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
158 does impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.
These reporting requirements have been
approved by OMB under OMB Control
Number 0704-0460, Synchronized
Predeployment and Operational Tracker
(SPOT) System. DOD does not believe
this interim rule will require a change
in burden or a change in the information
collected. DoD cleared the SPOT
collection with the interim rule codified
at 32 CFR part 159 (which concerned
U.S. government private security
contractors (USG PSCs)). The SPOT
collection package encapsulated the
requirement for all DoD contingency
contractor personnel to register in the
SPOT database—not just USG PSCs. The
publication of this rule has no impact
on the extant requirement for
contractors to use SPOT.

Executive Order 13132, “Federalism”

It has been certified that 32 CFR part
158 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 158

Armed forces, Government contracts,
Health and safety, Military personnel,
National defense, Passports and visas,
Recordkeeping, Security measures.

Accordingly, 32 CFR part 158 is
added to read as follows:

PART 158—OPERATIONAL
CONTRACT SUPPORT

Sec.

158.1
158.2
158.3
158.4
158.5

Purpose.

Applicability.

Definitions.

Policy.

Responsibilities.

158.6 Procedures.

158.7 Guidance for contractor medical and
dental fitness.

Authority: Public Law 110-181; Public
Law 110-417.

§158.1 Purpose.

This part establishes policy, assigns
responsibilities, and provides
procedures for operational contract
support (OCS), including OCS program
management, contract support
integration, and integration of defense
contractor personnel into contingency

operations outside the United States in
accordance with the guidance in DoD
Directive 3020.49 (see http://
www.dtic.mil/whs/directives/corres/pdf/
302049p.pdf) and the authority in DOD
Directive 5134.01 (see http://
www.dtic.mil/whs/directives/corres/pdf/
513401p.pd)).

§158.2 Applicability.

This part applies to:

(a) The Office of the Secretary of
Defense, the Military Departments, the
Office of the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the
Combatant Commands, the Office of the
Inspector General of the Department of
Defense, the Defense agencies, the DoD
field activities, and all other
organizational entities within the
Department of Defense (hereinafter
referred to collectively as the “DoD
Components”).

(b) DoD operations (contingency,
humanitarian assistance, and other
peace operations) outside the United
States; other military operations as
determined by a Combatant Commander
(CCDR); or as directed by the Secretary
of Defense (hereinafter referred to
collectively as “applicable contingency
operations”).

§158.3 Definitions.

Unless otherwise noted, the following
terms and their definitions are for the
purposes of this part.

Acquisition. Defined in 48 CFR 2.101.

Contingency acquisition. The process
of acquiring supplies, services, and
construction in support of contingency
operations.

Contingency contract. A legally
binding agreement for supplies,
services, and construction let by
Government contracting officers in the
operational area, as well as other
contracts that have a prescribed area of
performance within a designated
operational area. Contingency contracts
include theater support, external
support, and systems support contracts.

Contingency contractor personnel.
Individual contractors, individual
subcontractors at all tiers, contractor
employees, and sub-contractor
employees at all tiers under all contracts
supporting the Military Services during
contingency operations.

Contingency operation. Defined in
Joint Publication 1-02 (see http://
www.dtic.mil/doctrine/new_pubs/
jp1_02.pdf).

Contingency program management.
The process of planning, organizing,
staffing, controlling, and leading the
operational contract support (OCS)
efforts to meet joint force commander
(JFC) objectives.

Contract administration. A subset of
contracting that includes efforts that
ensure supplies and services are
delivered in accordance with the
conditions and standards expressed in
the contract. Contract administration is
the oversight function, from contract
award to contract closeout, performed
by contracting professionals and
designated non-contracting personnel.

Contract administration delegation. A
CCDR policy or process related to
theater business clearance that allows
the CCDR to exercise control over the
assignment of contract administration
for that portion of contracted effort that
relates to performance in, or delivery to,
designated area(s) of operations and
allows the CCDR to exercise oversight to
ensure the contractor’s compliance with
CCDR and subordinate task force
commander policies, directives, and
terms and conditions. Whether the
CCDR chooses to implement such a
process depends on the situation.

Contracting. Defined in 48 CFR 2.101.

Contracting officer. Defined in 48 CFR
2.101.

Contracting Officer’s Representative
(COR). Defined in 48 CFR 202.101.

Contractor management. The
oversight and integration of contractor
personnel and associated equipment
providing support to the joint force in
a designated operational area.

Contractors Authorized to
Accompany the Force (CAAF).
Contractor personnel, including all tiers
of subcontractor personnel, who are
authorized to accompany the force in
applicable contingency operations and
who have been afforded CAAF status
through Letter of Authorization (LOA).
CAAF generally include all U.S. citizen
and Third Country National (TCN)
employees not normally residing within
the operational area whose area of
performance is in the direct vicinity of
U.S. forces and who routinely are co-
located with U.S. forces (especially in
non-permissive environments).
Personnel co-located with U.S. forces
shall be afforded CAAF status through
LOA. In some cases, CCDR subordinate
commanders may designate mission-
essential Host Nation (HN) or Local
national (LN) contractor employees (e.g.,
interpreters) as CAAF. CAAF includes
contractors identified as contractors
deploying with the force in DoD
Instruction 3020.41 and DoD Directive
3002.01E (see http://www.dtic.mil/whs/
directives/corres/pdf/300201p.pdf).
CAAF status does not apply to
contractor personnel in support of
contingencies within the boundaries
and territories of the United States.

Defense contractor. Any individual,
firm, corporation, partnership,
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association, or other legal non-Federal
entity that enters into a contract directly
with the DoD to furnish services,
supplies, or construction. Foreign
governments, representatives of foreign
governments, or foreign corporations
wholly owned by foreign governments
that have entered into contracts with the
DoD are not defense contractors.

Designated reception site. The
organization responsible for the
reception, staging, integration, and
onward movement of contractors
deploying during a contingency. The
designated reception site includes
assigned joint reception centers and
other Service or private reception sites.

Essential contractor service. A service
provided by a firm or an individual
under contract to the DoD to support
vital systems including ships owned,
leased, or operated in support of
military missions or roles at sea and
associated support activities, including
installation, garrison, base support, and
linguist/translator services considered
of utmost importance to the U.S.
mobilization and wartime mission. The
term also includes services provided to
Foreign Military Sales customers under
the Security Assistance Program.
Services are considered essential
because:

(1) The DoD Components may not
have military or DoD civilian employees
to perform the services immediately.

(2) The effectiveness of defense
systems or operations may be seriously
impaired and interruption is
unacceptable when the services are not
available immediately.

External support contracts.
Prearranged contracts or contracts
awarded during a contingency from
contracting organizations whose
contracting authority does not derive
directly from theater support or systems
support contracting authorities.

Functional Combatant Commands.
U.S. Joint Forces Command (USJFCOM),
U.S. Special Operations Command, U.S.
Strategic Command, and U.S.
Transportation Command.

Geographic Combatant Commands.
U.S. Africa Command, U.S. Central
Command, U.S. European Command,
U.S. Northern Command, U.S. Pacific
Command, and U.S. Southern
Command.

Hostile environment. Defined in Joint
Publication 1-02.

Host nation (HN). A nation that
permits, either by written agreement or
official invitation, government
representatives and/or agencies of
another nation to operate, under
specified conditions, within its borders.

Letter of authorization (LOA). A
document issued by a procuring

contracting officer or designee that
authorizes contractor personnel to
accompany the force to travel to, from,
and within an operational area, and
outlines Government-furnished support
authorizations within the operational
area, as agreed to under the terms and
conditions of the contract. For more
information, see 48 CFR PGI 225.74.

Local national (LN). An individual
who is a permanent resident of the
nation in which the United States is
conducting contingency operations.

Long-term care. A variety of services
that help a person with comfort,
personal, or wellness needs. These
services assist in the activities of daily
living, including such things as bathing
and dressing. Sometimes known as
custodial care.

Non-CAAF. Personnel who are not
designated as CAAF, such as LN
employees and non-LN employees who
are permanent residents in the
operational area or TCNs not routinely
residing with U.S. forces (and TCN
expatriates who are permanent residents
in the operational area) who perform
support functions away from the close
proximity of, and do not reside with,
U.S. forces. Government-furnished
support to non-CAAF is typically
limited to force protection, emergency
medical care, and basic human needs
(e.g., bottled water, latrine facilities,
security, and food when necessary)
when performing their jobs in the direct
vicinity of U.S. forces.

Operational contract support (OCS).
The ability to orchestrate and
synchronize the provision of integrated
contract support and management of
contractor personnel providing support
to the joint force within a designated
operational area.

Prime contract. Defined in 48 CFR
3.502.

Qualifying contingency operation. In
accordance with Article 2(a)(10) of the
Uniform Code of Military Justice (UCM]J)
(see http://www.au.af.mil/au/awc/
awcgate/ucmj.htm), a military
contingency operation conducted for the
purpose of engaging an enemy or a
hostile force in combat where
disciplinary authority over civilians
under Article 2(a)(10) is governed by the
UCM]J, the Secretary of Defense
Memorandum, ‘“UCM]J Jurisdiction Over
DoD Civilian Employees, DoD
Contractor Personnel, and Other Persons
Serving With or Accompanying the
Armed Forces Overseas During Declared
War and in Contingency Operations,”
dated March 10, 2008 (see http://
www.dtic.mil/whs/directives/corres/pdf/
DTM-08-009.pdf), and the Manual for
Courts-Martial, United States, current

edition (see http://www.au.af.mil/au/
awc/awcgate/law/mem.pdf).

Replacement center. The centers at
selected installations that ensure
personnel readiness processing actions
have been completed prior to an
individual reporting to the aerial port of
embarkation for deployment to a
designated operational area.

Requiring activity. The organization
charged with meeting the mission and
delivering the requirements the contract
supports. This activity is responsible for
delivering the services to meet the
mission if the contract is not in effect.
The requiring activity may also be the
organizational unit that submits a
written requirement, or statement of
need, for services required by a contract.
This activity is responsible for ensuring
compliance with DoD Instruction
1100.22 (see http://www.dtic.mil/whs/
directives/corres/pdf/110022p.pdf) and
Deputy Secretary of Defense
Memorandums, “In-sourcing Contracted
Services—Implementation Guidance”
dated May 28, 2009, and
“Implementation of Section 324 of the
National Defense Authorization Act for
Fiscal Year 2008 (FY 2008 NDAA)—
Guidelines and Procedures on In-
Sourcing New and Contracted Out
Functions” dated April 4, 2008 (for both
Deputy Secretary of Defense
Memorandums see http://
prhome.defense.gov/RSI/
REQUIREMENTS/INSOURCE/
INSOURCE _GUIDANCE.ASPX).

Subcontract. Defined in 48 CFR 3.502.

Systems support contracts.
Prearranged contracts awarded by
Service acquisition program
management offices that provide
fielding support, technical support,
maintenance support, and, in some
cases, repair parts support, for selected
military weapon and support systems.
Systems support contracts routinely are
put in place to provide support to many
newly fielded weapons systems,
including aircraft, land combat vehicles,
and automated command and control
systems. Systems support contracting
authority, contract management
authority, and program management
authority reside with the Service system
materiel acquisition program offices.
Systems support contractors, made up
mostly of U.S. citizens, provide support
in continental U.S. (CONUS) and often
deploy with the force in both training
and contingency operations. The JFC
generally has less control over systems
support contracts than other types of
contracts.

Theater business clearance. A CCDR
policy or process to ensure visibility of
and a level of control over systems
support and external support contracts
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executing or delivering support in
designated area(s) of operations. The
breadth and depth of such requirements
will be situational. Theater business
clearance is not necessarily discrete and
can be implemented to varying degrees
on a continuum during all phases of an
operation.

Theater support contracts.
Contingency contracts awarded by
contracting officers deployed to an
operational area serving under the direct
contracting authority of the Service
component, special operations force
command, or designated joint
contracting authority for the designated
contingency operation.

Uniquely military functions. Defined
in DoD Instruction 1100.22, “Policy and
Procedures for Determining Workforce
Mix.”

§158.4 Policy.

It is DoD policy that:

(a) OCS actions (e.g., planning,
accountability, visibility, deployment,
protection, and redeployment
requirements) shall be implemented to:

(1) Incorporate appropriate
contingency program management
processes during applicable contingency
operations.

(2) Comply with applicable U.S.,
international, and local laws,
regulations, policies, and agreements.

(3) Use contract support only in
appropriate situations consistent with
48 CFR subpart 7.5, 48 CFR 207.503,
and DoD Instruction 1100.22, “Policy
and Procedures for Determining
Workforce Mix.”

(4) Fully consider, plan for, integrate,
and execute acquisition of, contracted
support, including synchronizing and
integrating contracted support flowing
into an operational area from systems
support, external support and theater
support contracts and managing the
associated contractor personnel, into
applicable contingency operations
consistent with CCDR policies and
procedures and Joint Publication (JP)
4-10, “Operational Contract Support,”
(see http://www.dtic.mil/doctrine/
new_pubs/jp4 10.pdf).

(b) Contractors are generally
responsible for providing their own
logistical support. However, in austere,
uncertain, and/or hostile environments,
the DoD may provide logistical support
to ensure continuation of essential
contractor services. CAAF may receive
Government-furnished support
commensurate with the operational
situation in accordance with the terms
and conditions of their contract.

(c) Contracting officers will ensure
that contracts used to support DoD
operations require:

(1) That CAAF deploying from
outside the operational area be
processed through formal deployment
(replacement) centers or a DoD-
approved equivalent process prior to
departure, and through in-theater
reception centers upon arrival in the
operational area, as specified in § 158.6
of this part.

(2) That contractors provide personnel
who are medically, dentally, and
psychologically fit, and if applicable,
professionally tested and certified, to
perform contract duties in applicable
contingency operations. Section 158.6 of
this part details medical support and
evacuation procedures. Section 158.7 of
this part provides guidance on
contractor medical, psychological, and
dental fitness.

(3) Solicitations and contracts address
any applicable host country and
designated operational area performance
considerations.

(d) Contracts for highly sensitive,
classified, cryptologic, and intelligence
projects and programs shall implement
this part to the maximum extent
practicable, consistent with applicable
laws, Executive orders, Presidential
Directives, and DoD issuances.

(e) In applicable contingency
operations, contractor visibility and
accountability shall be maintained
through a common joint database, the
Synchronized Predeployment and
Operational Tracker (SPOT) or its
SUCCessor.

§158.5 Responsibilities.

(a) The Under Secretary of Defense for
Acquisition, Technology, and Logistics
(USD(AT&L)) shall develop, coordinate,
establish, and oversee the
implementation of DoD policy for
managing OCS.

(b) The Director, Defense Procurement
and Acquisition Policy (DPAP), under
the authority, direction, and control of
the USD(AT&L), shall:

(1) Oversee all acquisition and
procurement policy matters including
the development of DoD policies for
contingency contracting and the
coordinated development and
publication of contract prescriptions
and standardized contract clauses in 48
CFR 207.503, 252.225-7040, and
202.101, and associated contracting
officer guidance in 48 CFR PGI 225.74.
This includes working collaboratively
with OSD Principal Staff Assistants,
Chairman of the Joint Chiefs of Staff
(CJCS) representatives, and the DoD
Component Heads in the development
of OCS related policies and ensuring
that contracting equities are addressed.

(2) Develop contingency contracting
policy and implement other OCS related

policies into DFARS in support of
applicable contingency operations.

(3) Ensure implementation by
contracting officers and CORs of
relevant laws and policies in 48 CFR
Subparts 4.1301, 4.1303, 52.204-9, 7.5,
7.503(e), 2.101, and 3.502; 48 CFR
Subparts 207.503, 252.225—-7040 and
202.101; and 48 CFR PGI 225.74.

(4) Propose legislative initiatives that
support accomplishment of the
contingency contracting mission.

(5) Improve DoD business processes
for contingency contracting while
working in conjunction with senior
procurement executives across the DoD.
Assist other OSD Principal Staff
Assistants, CJCS representatives, and
DoD Component Heads in efforts to
improve other OCS related business
processes by ensuring contracting
equities and interrelationships are
properly addressed.

(6) Support efforts to resource the
OCS toolset under the lead of the
Deputy Assistant Secretary of Defense
for Program Support (DASD(PS))
pursuant to paragraph (c)(6)(ii) of this
section.

(7) Coordinate activities with other
Government agencies to provide unity
of effort. Maintain an open, user-
friendly source for reports and lessons
learned and ensure the coordinated
development and publication, through
participation on the FAR Council, of
standardized contract clauses.

(8) As a member of the Contracting
Functional Integrated Planning Team,
collaborate with the Defense
Acquisition University to offer
education for all contingency
contracting personnel.

(9) Participate in the OCS Functional
Capability Integration Board (FCIB) to
facilitate development of standard joint
OCS concepts, policies, doctrine,
processes, plans, programs, tools,
reporting, and training to improve
effectiveness and efficiency.

(10) In concert with the supported
Combatant Commander, coordinate in
advance of execution Executive Agency
for Head of Contracting Activity
requisite Operational Plans (OPLANS),
Concept Plans (CONPLANS), and
operations, where a lead service or a
Joint Theater Support Contracting
Command (JTSCC) will be established.

(c) The DASD(PS), under the
authority, direction, and control of the
USD(AT&L) through the Assistant
Security of Defense for Logistics and
Materiel Readiness (ASD(L&MR)), is
responsible for oversight and
management to enable the orchestration,
integration, and synchronization of the
preparation and execution of
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acquisitions for DoD contingency
operations, and shall:

(1) Coordinate policy relating to field
operations and contingency contractor
personnel in forward areas and the
battlespace. In cooperation with the
Joint Staff, Military Departments, and
OSD, serve as the DoD focal point for
the community of practice and the
community of interest for efforts to
improve OCS program management and
oversight.

(2) Co-chair with the Vice Director,
Directorate for Logistics, Joint Staff,
(VDJ4) the OCS FCIB to lead and
coordinate OCS with OSD, Military
Department, and Defense Agency senior
procurement officers in accordance with
the OCS FCIB Charter (see http://
www.acq.osd.mil/log/PS/fcib/

OCS FCIB _charter USA000737-
09 signed.pdf).

(3) Ensure integration of joint OCS
activities across other joint capability
areas and joint warfighting functions.

(4) Provide input to the Logistics
Capability Portfolio Manager and the
CJCS in the development of capability
priorities; review final capability
priorities; and provide advice to the
Under Secretary of Defense for Policy
(USD(P)) in developing the Quadrennial
Defense Review (see http://
www.defense.gov/qdr/images/

QDR as_of 12Feb10_1000.pdf) and
defense planning and programming
guidance, as appropriate.

(5) Serve as the DoD lead to:

(i) Develop a programmatic approach
for the preparation and execution of
orchestrating, integrating, and
synchronizing acquisitions for
contingency operations.

(ii) Establish and oversee DoD policies
for OCS program management in the
planning and execution of combat, post-
combat, and other contingency
operations involving the Military
Departments, other Government
agencies, multinational forces, and non-
governmental organizations, as required.

(6) Improve DoD business practices
for OCS.

(i) In consultation with the Under
Secretary of Defense for Personnel and
Readiness (USD(P&R)); the Director,
DPAP; and the CJCS, ensure a joint web-
based contract visibility and contractor
personnel accountability system
(currently SPOT) is designated and
implemented, including business rules
for its use.

(ii) Lead the effort to resource the OCS
toolset providing improved OCS
program management, planning, OCS
preparation of the battlefield, systems
support, and theater support contracts,
contractor accountability systems, and
automated contract process capabilities,

including reach back from remote
locations to the national defense
contract base (e.g., hardware and
software).

(7) In consultation with the Heads of
the OSD and DoD Components, provide
oversight of experimentation efforts
focusing on concept development for
OCS execution.

(8) Serve as the DoD lead for the
oversight of training and education of
non-acquisition, non-contracting
personnel identified to support OCS
efforts.

(d) The Director, DLA, under the
authority, direction, and control of the
USD(AT&L), through the ASD(L&MR)
shall, through the Joint Contingency
Acquisition Support Office (JCASO),
provide enabler OCS support to CCDR
OCS planning efforts and training
events, and, when requested, advise,
assist, and support JFC oversight of OCS
operations. Specifically, the Director,
JCASQO, shall:

(1) Provide OCS planning support to
the CCDR through Joint OCS Planners
embedded within the geographic
Combatant Command staff. Maintain
situational awareness of all plans with
significant OCS equity for the purposes
of exercise support and preparation for
operational deployment. From JCASO
forward involvement in exercises and
operational deployments, develop and
submit lessons learned that result in
improved best practices and planning.

(2) When requested, assist the Joint
Staff in support of the Chairman’s OCS
responsibilities listed in paragraph (1) of
this section.

(3) Facilitate improvement in OCS
planning and execution through capture
and review of joint OCS lessons learned.
In cooperation with USJFCOM, Military
Services, other DoD Components, and
interagency partners, collect joint
operations focused OCS lessons learned
and best practices from contingency
operations and exercises to inform OCS
policy and recommend doctrine,
organization, training, materiel,
leadership, personnel, and facilities
(DOTMLPF) solutions.

(4) Participate in joint exercises,
derive OCS best practices from after-
action reports and refine tactics/
techniques/procedures, deployment
drills, and personal and functional
training (to include curriculum reviews
and recommendations). Assist in the
improvement of OCS related policy,
doctrine, rules, tools, and processes.

(5) Provide the geographic CCDRs,
when requested, with deployable
experts to assist the CCDR and
subordinate JFCs in managing OCS
requirements in a contingency
environment.

(6) Practice continuous OCS-related
engagement with interagency
representatives and multinational
partners, as appropriate and consistent
with existing authorities.

(7) Participate in the OCS FCIB to
facilitate development of standard joint
OCS concepts, policies, doctrine,
processes, plans, programs, tools,
reporting, and training to improve
effectiveness and efficiency.

(e) The Director, Defense Contract
Management Agency (DCMA) under the
authority, direction, and control of the
USD(AT&L), through the Assistant
Secretary of Defense for Acquisition
(ASD(Acquisition)), plans for and
performs contingency contract
administration services in support of the
CJCS and CCDRs in the planning and
execution of military operations,
consistent with DCMA'’s established
responsibilities and functions.

(f) The Under Secretary of Defense for
Intelligence (USD(1)), as the Principal
Staff Assistant for intelligence,
counterintelligence, and security in
accordance with DoD Directive 5143.01
(see http://www.dtic.mil/whs/directives/
corres/pdf/514301p.pdf), shall:

(1) Develop, coordinate, and oversee
the implementation of DoD security
programs and guidance for those
contractors covered in DoD Instruction
5220.22 (see http://www.dtic.mil/whs/
directives/corres/pdf/522022p.pdf.

(2) Assist the USD(AT&L) in
determining appropriate contract
clauses for intelligence,
counterintelligence, and security
requirements.

(3) Establish policy for contractor
employees under the terms of the
applicable contracts that support
background investigations in
compliance with 48 CFR 4.1301, 4.1303,
and 52.204-9.

(4) Coordinate security and
counterintelligence policy affecting
contract linguists with the Secretary of
the Army pursuant to DoD Directive
5160.41E (see http://www.dtic.mil/whs/
directives/corres/pdf/516041p.pdyf) .

(g) The Assistant Secretary of Defense
for Health Affairs (ASD(HA)), under the
authority, direction, and control of the
USD(P&R), shall assist in the
development of policy addressing the
reimbursement of funds for qualifying
medical support received by
contingency contractor personnel in
applicable contingency operations.

(h) The Deputy Assistant Secretary of
Defense for Readiness
(DASD(Readiness)) under the authority,
direction, and control of the USD(P&R),
shall develop policy and set standards
for managing contract linguist
capabilities supporting the total force to


http://www.acq.osd.mil/log/PS/fcib/OCS_FCIB_charter_USA000737-09_signed.pdf
http://www.acq.osd.mil/log/PS/fcib/OCS_FCIB_charter_USA000737-09_signed.pdf
http://www.acq.osd.mil/log/PS/fcib/OCS_FCIB_charter_USA000737-09_signed.pdf
http://www.acq.osd.mil/log/PS/fcib/OCS_FCIB_charter_USA000737-09_signed.pdf
http://www.defense.gov/qdr/images/QDR_as_of_12Feb10_1000.pdf
http://www.defense.gov/qdr/images/QDR_as_of_12Feb10_1000.pdf
http://www.defense.gov/qdr/images/QDR_as_of_12Feb10_1000.pdf
http://www.dtic.mil/whs/directives/corres/pdf/514301p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/514301p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/522022p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/522022p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/516041p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/516041p.pdf

81812 Federal Register/Vol. 76,

No. 250/ Thursday, December 29, 2011/Rules and Regulations

include requirements for linguists and
tracking linguist and role players to
ensure that force readiness and security
requirements are met.

(i) The Director, Defense Manpower
Data Center (DMDC), under the
authority, direction, and control of the
USD(P&R), through the Director, DoD
Human Resources Activity, shall:

(1) Serve as the central repository of
information for all historical data on
contractor personnel who have been
issued common access cards (CAC) and
are included in SPOT or its successor,
that is to be archived.

(2) Ensure all data elements of SPOT
or its successor to be archived are
USD(P&R)-approved and DMDC-system
compatible, and ensure the repository is
protected at a level commensurate with
the sensitivity of the information
contained therein.

(j) The Under Secretary of Defense
(Comptroller)/Chief Financial Officer
(USD(C)/CFO), DoD, shall develop
policy addressing the reimbursement of
funds for qualifying medical support
received by contingency contractor
personnel in applicable contingency
operations.

(k) The Secretaries of the Military
Departments and the Directors of the
Defense Agencies and DoD Field
Activities shall incorporate this part
into applicable policy, doctrine,
programming, training, and operations
and ensure:

(1) Assigned contracting activities
populate SPOT with the required data
in accordance with Assistant Secretary
of Defense for Logistics and Materiel
Readiness Publication, “Business Rules
for the Synchronized Predeployment
and Operational Tracker (SPOT),”
current edition (see http://
www.acq.osd.mil/log/PS/spot.html) and
that information has been reviewed for
security and operational security
(OPSEC) concerns in accordance with
paragraph (c)(3)(ii)(E) of § 158.6.

(2) CAAF meet all theater and/or joint
operational area (JOA) admission
procedures and requirements prior to
deploying to or entering the theater or
JOA.

(3) Contracting officers include in the
contract:

(i) Appropriate terms and conditions
and clause(s) in accordance with 48 CFR
252.225-7040 and 48 CFR PGI 225.74.

(ii) Specific deployment and theater
admission requirements according to 48
CFR 252.225-7040 and 48 CFR PGI
225.74, and the applicable CCDR Web
sites.

(iii) Specific medical preparation
requirements according to paragraph
(c)(8) of §158.6.

(iv) The level of protection to be
provided to contingency contractor
personnel in accordance with paragraph
(d)(5) of § 158.6. Contracting officers
shall follow the procedures on the
applicable CCDR Web sites to obtain
theater-specific requirements.

(v) Government-furnished support
and equipment to be provided to
contractor personnel with prior
coordination and approval of theater
adjudication authorities, as referenced
on the applicable CCDR Web sites.

(vi) A requirement for contractor
personnel to show and have verified by
the COR, proof of professional
certifications/proficiencies as stipulated
in the contract.

(4) Standardized contract
accountability financial and oversight
processes are developed and
implemented.

(5) Requirements packages are
completed to include all required
documentation (e.g., letter of
justification, performance work
statement, nominated COR,
independent Government estimate
(IGE)) are completed and funding
strategies are articulated and updated as
required.

(6) CORs are planned for, resourced,
and sustained as necessary to ensure
proper contract management
capabilities are in place and properly
executed.

(7) Assigned contracting activities
plan for, and ensure the contractor plans
for, the resources necessary to
implement and sustain contractor
accountability in forward areas through
SPOT or its successor.

(8) Contract support integration plans
(CSIPs) and contractor management
plans (CMPs) are developed as directed
by the supported CCDR.

(9) The risk of premature loss of
mission-essential OCS is assessed and
the mitigation of the loss of contingency
contractor personnel in wartime or
contingency operations who are
performing essential contractor services
is properly planned for.

(10) Assigned contracting activities
comply with theater business clearance
and contract administration delegation
policies and processes when
implemented by CCDRs to support any
phase of a contingency operation.

(11) Agency equities are integrated
and conducted in concert with the
CCDR’s plans for OCS intelligence of the
battlefield.

(12) The implementation of a
certification of, and a waiver process
for, contractor-performed deployment
and redeployment processing in lieu of
a formally designated group, joint, or
Military Department deployment center.

(13) Support the effort to resource the
OCS toolset under the lead of the
DASD(PS) pursuant to paragraph
(c)(6)(ii) of this section.

(I) The CJCS shall:

(1) Where appropriate, incorporate
program management and elements of
this part into joint doctrine, joint
instructions and manuals, joint training,
joint education, joint capability
development, joint strategic planning
system (e.g., Joint Operation Planning
and Execution System (JOPES)), and
CCDR oversight.

(2) Co-chair with the VDJ4 the OCS
FCIB to lead and coordinate OCS with
OSD, Military Department, and Defense
Agency senior procurement officers in
accordance with OCS FCIB charter.
Provide the OCS FCIB with input and
awareness of the CJCS functions and
activities as defined in 10 U.S.C. 153
and 155.

(3) Perform OCS related missions and
functions as outlined in the Joint Staff
Manual 5100.01? and the Chairman’s
authorities as defined in 10 U.S.C. (see
http://uscode.house.gov/download/
title_10.shtml).

(m) The geographic CCDRs and the
CDRUSSOCOM (when they are the
supported commander) shall:

(1) Plan and execute OCS program
management, contract support
integration, and contractor management
actions in all applicable contingency
operations in their AOR.

(2) Conduct integrated planning to
determine and synchronize contract
support requirements to facilitate OCS
planning and contracting and contractor
management oversight.

(3) In coordination with the Services
and functional components, identify
military capabilities shortfalls in all the
joint warfighting functions that require
contracted solutions. Ensure these
requirements are captured in the
appropriate CCDR, subordinate JFC,
Service component and combat support
agency CSIP or other appropriate
section of the CONPLAN with time-
phased force and deployment data
(TPFDD), OPLAN or operation order
(OPORD).

(4) Require Service component
commanders and supporting Defense
Agencies and DoD Field Activities to:

(i) Identify and incorporate contract
support and operational acquisition
requirements in supporting plans to
OPLANs and CONPLANSs with TPFDD,
and to synchronize their supporting

1This document is classified Restricted, and is
available via Secure Internet Protocol Router
Network at http://js.smil.mil. If the requester is not
an authorized user of the classified network the
requestor should contact Joint Staff J-1 at (703)
697-9645.


http://uscode.house.gov/download/title_10.shtml
http://uscode.house.gov/download/title_10.shtml
http://www.acq.osd.mil/log/PS/spot.html
http://www.acq.osd.mil/log/PS/spot.html
http://js.smil.mil
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CSIPs, CMPs, and contracted
requirements and execution plans
within geographic CCDR OPLANs and
CONPLANSs with TPFDD.

(ii) Review their supporting CSIPs and
CMPs and identify funding strategies for
particular contracted capabilities
identified to support each OPLAN and
CONPLAN.

(iii) Develop acquisition-ready
requirements documents as identified in
CSIPs including performance work
statements, IGEs, task order change
documents, and sole source
justifications.

(iv) Ensure CAAF and their
equipment are incorporated into TPFDD
development and deployment execution
processes in accordance with CJCS
Manual 3122.02C, JOPES Volume III,
“Crisis Action Time-Phased Force and
Deployment Data Development and
Deployment Execution,” June 19, 2006.

(v) Ensure financial management
policies and procedures are in place in
accordance with DoD 7000.14-R (see
http://comptroller.defense.gov/fmr/) and
applicable service specific financial
management implementation guidance.

(5) Develop and publish
comprehensive OCS plans. Synchronize
OCS requirements among all Service
components and Defense Agencies and
DoD Field Activities operating within or
in support of their area of responsibility
(AOR). Optimize operational unity of
effort by analyzing existing and
projected theater support and external
support contracts to minimize, reduce,
and eliminate redundant and
overlapping requirements and
contracted capabilities.

(6) Ensure OCS requirements for the
Defense Agencies, multinational
partners, and other Governmental
agencies are addressed and priorities of
effort for resources are deconflicted and
synchronized with OCS to military
forces.

(7) Ensure policies and procedures are
in place for reimbursing Government-
furnished support of contingency
contractor personnel, including (but not
limited to) subsistence, military air,
intra-theater lift, and medical treatment,
when applicable.

(8) Ensure CAAF and equipment
requirements (regardless if provided by
the Government or the contractor) in
support of an operation are incorporated
into plan TPFDDs.

(9) Review Service component
assessments of the risk of premature loss
of essential contractor services and
review contingency plans to mitigate
potential premature loss of essential
contractor services.

(10) Establish and communicate to
contracting officers theater and/or JOA

CAAF admission procedures and
requirements, including country and
theater clearance, waiver authority,
immunizations, required training or
equipment, and any restrictions
necessary to ensure proper deployment,
visibility, security, accountability, and
redeployment of CAAF to their AORs
and/or JOAs. Implement DoD Foreign
Clearance Guide, current edition
(available at https://
www.fcg.pentagon.mil/).

(11) Coordinate with the Office of the
USD(P) to ensure special area, country,
and theater personnel clearance
requirements are current in accordance
with DoD Foreign Clearance Guide, and
coordinate with affected agencies (e.g.,
Intelligence Community agencies) to
ensure that entry requirements do not
impact mission accomplishment.

(12) Determine and distribute specific
theater OCS organizational guidance in
plans, to include command, control, and
coordination, and Head Contracting
Authority (HCA) relationships.

(13) Develop and distribute AOR/JOA-
wide contractor management
requirements, directives, and
procedures into a separate contractor
management plan as an annex or the
appropriate section of the appropriate

lan.

(14) Establish, staff, and execute
appropriate OCS-related boards, centers,
and working groups.

(15) Integrate OCS into mission
rehearsals and training exercises.

(16) When contracts are being or will
be executed in an AOR/JOA, designate
and identify the organization
responsible for managing and
prescribing processes to:

(i) Establish procedures and assign
authorities for adjudicating requests for
provision of Government-furnished
equipment and services to contractors
when such support is operationally
required. This should include
procedures for communicating approval
to the requiring activity and the
contracting officer for incorporation into
contracts.

(ii) Authorize trained and qualified
contractor personnel to carry weapons
for personal protection not related to the
performance of contract-specific duties.

(iii) Establish procedures for,
including coordination of, inter-theater
strategic movements and intra-theater
operational and tactical movements of
contractor personnel and equipment.

(iv) Collect information on and refer
to the appropriate Government agency
offenses, arrests, and incidents of
alleged misconduct committed by
contractor personnel on or off-duty.

(v) Collect and maintain information
relating to CAAF and selected non-

CAAF kidnappings, injuries, and
deaths.

(vi) Identify the minimum standards
for conducting and processing
background checks, and for issuing
access badges to HN, LN, and TCN
personnel employed, directly or
indirectly, through Government-
awarded contracts.

(vii) Remove CAAF from the
designated operational area who do not
meet medical deployment standards,
whose contract period of performance
has expired, or who are noncompliant
with contract requirements.

(viii) Designate additional contractor
personnel not otherwise covered by
personnel recovery policy for personnel
recovery support in accordance with
DoD Directive 3002.01E.

(ix) Ensure that contract oversight
plans are developed, and that adequate
personnel to assist in contract
administration are identified and
requested, in either a separate contractor
management plan as an annex of plans
and orders and/or within appropriate
parts of plans and orders.

(x) Develop a security plan for the
protection of contingency contractor
personnel according to paragraph (d)(5)
of § 156.8.

(xi) Develop and implement theater
business clearance and, if required,
Contract Administration Delegation
policies and procedures to ensure
visibility of and a level of control over
systems support and external support
contracts providing or delivering
contracted support in contingency
operations.

(17) Enforce the individual arming
policy and use of private security
contractors in accordance with 32 CFR
part 159 and DoD Directive 5210.56 (see
http://www.dtic.mil/whs/directives/
corres/pdf/521056p.pdyf).

(18) Establish a process for reviewing
exceptions to medical standards
(waivers) for the conditions in
paragraph (j) of § 158.7, including a
mechanism to track and archive all
approved and denied waivers and the
medical conditions requiring waiver.
Additionally, serve as the final
approval/disapproval authority for all
exceptions to this policy, except in
special operations where the Theater
Special Operations Command (TSOC)
commander has the final approval or
disapproval authority.

(19) Establish mechanisms for
ensuring contractors are required to
report offenses alleged to have been
committed by or against contractor
personnel to appropriate investigative
authorities.

(20) Assign responsibility for
providing victim and witness protection


http://www.dtic.mil/whs/directives/corres/pdf/521056p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/521056p.pdf
http://comptroller.defense.gov/fmr/
https://www.fcg.pentagon.mil/
https://www.fcg.pentagon.mil/
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and assistance to contractor personnel
in connection with alleged offenses.

(21) Ensure applicable
predeployment, deployment, in-theater
management, and redeployment
guidance and procedures are readily
available and accessible by planners,
requiring activities, contracting officers,
contractors, contractor personnel and
other interested parties on a Web page,
and related considerations and
requirements are integrated into
contracts through contract terms,
consistent with security considerations
and requirements.

(22) Ensure OCS preparation of the
battlefield is vetted with intelligence
agencies when appropriate.

(23) Integrate OCS planning with
operational planning across all primary
and special staff sections.

(n) The functional CCDRs utilizing
OCS shall ensure their Commands
follow the procedures in this part and
applicable operational-specific guidance
provided by the supported geographic
CCDR.

§158.6 Procedures.

(a) Requirements, Relationships, and
Restrictions. In implementing this part,
the Heads of DoD Components shall
abide by applicable laws, regulations,
DoD policy, and international
agreements as they relate to contractor
personnel supporting applicable
contingency operations.

(1) Status of Contractor Personnel.

(i) Pursuant to applicable law,
contracted services may be utilized in
applicable contingency operations for
all functions not inherently
governmental. Contractor personnel
may be utilized in support of such
operations in a non-combat role as long
as contractor personnel residing with
the force in foreign contingencies have
been designated as CAAF by the force
they accompany and are provided with
an appropriate identification card
pursuant to the Geneva Convention
Relative to the Treatment of Prisoners of
War (see http://www.icrc.org/ihl.nsf/
FULL/375). If captured during
international armed conflict, contractors
with CAAF status are entitled to
prisoner of war status. Some contractor
personnel may be covered by the
Geneva Convention Relative to the
Protection of Civilian Persons in Time
of War (see http://www.icrc.org/ihl.nsf/
385ec082b509e76¢41256739003e636d/
6756482d86146898c125641e004aa3ch)
should they be captured during armed
conflict. All contractor personnel may
be at risk of injury or death incidental
to enemy actions while supporting
military operations. CAAF status does

not apply to contractor personnel
supporting domestic contingencies.

(ii) Contractor personnel may support
applicable contingency operations such
as by providing communications
support; transporting munitions and
other supplies; performing maintenance
functions for military equipment;
providing private security services;
providing foreign language
interpretation and translation services,
and providing logistic services such as
billeting and messing. Each service to be
performed by contractor personnel in
applicable contingency operations shall
be reviewed on a case-by-case basis in
consultation with the cognizant
manpower official and servicing legal
office to ensure compliance with DoD
Instruction 1100.22 and relevant laws
and international agreements.

(2) Local and Third-Country Laws.
Subject to the application of
international agreements, all
contingency contractor personnel must
comply with applicable local and third
country laws. Contractor personnel may
be hired from U.S., LN, or third country
sources and their status may change
(e.g., from non-CAAF to CAAF),
depending on where they are detailed to
work by their employer or on the
provisions of the contract. The CCDRs,
as well as subordinate commanders and
Service component commanders, and
the Directors of the Defense Agencies
and DoD Field Activities should be
cognizant of limiting factors regarding
the employment of LN and TCN
personnel. Limiting factors may include
imported labor worker permits;
workforce and hour restrictions;
medical, life, and disability insurance
coverage; taxes, customs, and duties;
cost of living allowances; hardship
differentials; access to classified
information; and hazardous duty pay.

(3) U.S. Laws. CAAF, with some
exceptions, are subject to U.S. laws and
Government regulations. For example,
all U.S. citizen and TCN CAAF may be
subject to prosecution pursuant to
Federal law including, but not limited
to, 18 U.S.C. 3261 (also known and
hereinafter referred to as “The Military
Extraterritorial Jurisdiction Act of 2000
(MEJA), as amended”). MEJA extends
U.S. Federal criminal jurisdiction to
certain defense contractor personnel for
offenses committed outside U.S.
territory. Additionally, CAAF are
subject to prosecution pursuant to 10
U.S.C. chapter 47 (also known and
hereinafter referred to as “The Uniform
Code of Military Justice (UCM])”’) in
accordance with Secretary of Defense
Memorandum (“UCM]J Jurisdiction Over
DoD Civilian Employees, DoD
Contractor Personnel, and Other Persons

Serving With or Accompanying the
Armed Forces Overseas During Declared
War and in Contingency Operations,”
March 10, 2008). Other laws may allow
prosecution of offenses by contactor
personnel, such as 18 U.S.C. 7(9).
Immediate consultation with the
servicing legal office and the contracting
officer is required in all cases of
suspected MEJA and/or UCM]J
application to conduct by CAAF
personnel, especially in non-combat
operations or in undeclared
contingencies.

(4) Contractual Relationships. The
contract is the only legal basis for the
relationship between the DoD and the
contractor. The contract shall specify
the terms and conditions, to include
minimum acceptable professional
standards, under which the contractor is
to perform, the method by which the
contractor will be notified of the
deployment procedures to process
contractor personnel, and the specific
support relationship between the
contractor and the DoD. The contract
shall contain standardized clauses to
ensure efficient deployment,
accountability, visibility, protection,
authorized levels of health service, and
other support, sustainment, and
redeployment of contractor personnel. It
shall also specify the appropriate flow-
down of provisions and clauses to
subcontracts, and shall state that the
service performed by contractor
personnel is not considered to be active
duty or active service in accordance
with DoD Directive 1000.20 (see
http://www.dtic.mil/whs/directives/
corres/pdf/100020p.pdf) and 38 U.S.C.
106.

(5) Restrictions on Contracting
Inherently Governmental Functions.
Inherently governmental functions and
duties are barred from private sector
performance in accordance with DoD
Instruction 1100.22, 48 CFR 207.503, 48
CFR 7.5, Public Law (Pub. L.) 105-270,
and Office of Management and Budget
Circular A-76 (see http://
www.whitehouse.gov/omb/circulars
a076_a76_incl tech_correction). As
required by 48 CFR 7.503(e), 48 CFR
207.503, and Deputy Secretary of
Defense Memorandum, ‘‘In-sourcing
Contracted Services—Implementation
Guidance” dated May 28, 2009,
contracting officials shall request
requiring officials to certify in writing
that functions to be contracted (or to
continue to be contracted) are not
inherently governmental. Requiring
officials shall determine whether
functions are inherently governmental
based on the guidance in DoD
Instruction 1100.22.


http://www.icrc.org/ihl.nsf/385ec082b509e76c41256739003e636d/6756482d86146898c125641e004aa3c5
http://www.icrc.org/ihl.nsf/385ec082b509e76c41256739003e636d/6756482d86146898c125641e004aa3c5
http://www.icrc.org/ihl.nsf/385ec082b509e76c41256739003e636d/6756482d86146898c125641e004aa3c5
http://www.whitehouse.gov/omb/circulars_a076_a76_incl_tech_correction
http://www.whitehouse.gov/omb/circulars_a076_a76_incl_tech_correction
http://www.whitehouse.gov/omb/circulars_a076_a76_incl_tech_correction
http://www.dtic.mil/whs/directives/corres/pdf/100020p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/100020p.pdf
http://www.icrc.org/ihl.nsf/FULL/375
http://www.icrc.org/ihl.nsf/FULL/375
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(6) Restrictions on Contracting
Functions Exempted From Private
Sector Performance. As required by 48
CFR 207.503 and Deputy Secretary of
Defense Memorandum, “In-sourcing
Contracted Services—Implementation
Guidance,” May 28, 2009, contracting
officials shall request requiring officials
to certify in writing that functions to be
contracted (or continue to be contracted)
are not exempted from private sector
performance. Requiring officials shall
determine whether functions are
exempted from private sector
performance based on the guidance in
DoD Instruction 1100.22.

(7) Requirements for Contracting
Commercial Functions. As required by
10 U.S.C. 2463 and Deputy Secretary of
Defense Memorandum, ““In-sourcing
Contracted Services—Implementation
Guidance,” in advance of contracting for
commercial functions or continuing to
contract for commercial functions,
requiring officials shall consider using
DoD civilian employees to perform the
work. Requiring officials shall
determine whether DoD civilian
employees should be used to perform
the work based on the guidance in
Deputy Secretary of Defense
Memorandum, ‘“In-sourcing Contracted
Services—Implementation Guidance”
and Deputy Secretary of Defense
Memorandum “Implementation of
Section 324 of the National Defense
Authorization Act for Fiscal Year 2008
(FY 2008 NDAA)—Guidelines and
Procedures on In-Sourcing New and
Contracted Out Functions,” April, 4,
2008.

(8) International Laws, Local Laws,
and Host Nation (HN) Support
Agreements. Planners and requiring
activities, in coordination with
contracting officers shall take
international laws, local laws, and HN
support agreements into account when
planning for contracted support,
through assistance and coordination of
the staff judge advocates (SJAs) office of
the geographic CCDRs; the Commander,
United States Special Operations
Command (CDRUSSOCOM); the
Commander, United States
Transportation Command
(CDRUSTRANSCOM); and the Service
component commander SJA offices.
These laws and support agreements may
affect contracting by restricting the
services to be contracted, limiting
contracted services to LN or HN
contractor sources or, in some cases, by
prohibiting contractor use altogether.

(9) Status-of-Forces Agreements
(SOFAs). Planners and requiring
activities, in coordination with
contracting officers shall review
applicable SOFAs and related

agreements to determine their affect on
the status and use of contractors in
support of applicable contingency
operations, with the assistance and
coordination of the geographic CCDR
SJA offices.

(b) OCS Planning. Combatant and
subordinate JFCs determine whether
contracted support capabilities are
appropriate in support of a contingency.
When contractor personnel and
equipment are anticipated to support
military operations, military planners
will develop orchestrated,
synchronized, detailed, and fully
developed CSIPs and CMPs as
components CONPLANs and OPLANS,
in accordance with appropriate strategic
planning guidance. CONPLANS without
TPFDD and OPORDs shall contain CSIP-
and CMP-like guidance to the extent
necessary as determined by the CCDR.
OCS planning will, at a minimum,
consider HN support agreements,
acquisition cross-servicing agreements,
and Military logistics support
agreements.

(1) CSIPs. All CCDR CONPLANSs with
TPFDD and OPLANSs shall include a
separate CSIP (i.e., Annex W) in
accordance with Chairman of the Joint
Chiefs of Staff Manual 3122.02C and
Joint Publication 4-0, “Joint Logistics,”
July 18, 2008. Further, plans and orders
should contain additional contract
support guidance, as appropriate, in
applicable annexes and appendixes
within the respective plans (e.g.,
contracted bulk fuel support guidance
should be addressed in the Class ITI(B)
Appendix to the Logistic Annex).
Service component commanders shall
provide supporting CSIPs as directed by
the CCDR.

(2) CMPs. All CCDR CONPLANs with
TPFDD and OPLANS shall include a
separate CMP and/or requisite
contractor management requirements
document in the applicable appendix or
annex of these plans (e.g., private
security contractor rules for the use of
force should be addressed in the Rules
of Engagement Appendix to the Concept
of the Operation Annex) in accordance
with Chairman of the Joint Chiefs of
Staff Manual 3122.02C and Joint
Publication 4-0, “Joint Logistics,” July
18, 2008. Service component
commanders shall provide supporting
CMPs as directed by the CCDR.

(3) Continuation of Essential
Contractor Services. To ensure that
critical capabilities are maintained, it is
necessary to assess the risk of premature
loss of mission-essential contracted
support. Supported and supporting
commanders shall plan for the
mitigation from the risk of premature
loss of contingency contractor personnel

who are performing essential contractor
services. Planning for continuation of
essential contractor services during
applicable contingency operations
includes:

(i) Determining all services provided
overseas by defense contractors that
must continue during an applicable
contingency operation. Contracts shall
obligate defense contractors to ensure
the continuity of essential contractor
services during such operations.

(ii) Developing mitigation plans for
those tasks identified as essential
contractor services to provide
reasonable assurance of continuation
during crisis conditions. These
mitigation plans should be developed as
part of the normal CSIP development
process.

(iii) Ensuring the Secretaries of the
Military Departments and the
geographic CCDRs plan for the
mitigation from the risk of premature
loss of contingency contractor personnel
who are performing essential contractor
services. When the cognizant DoD
Component Commander or geographic
CCDR has a reasonable doubt about the
continuation of essential services by the
incumbent contractor during applicable
contingency operations, the commander
shall prepare a mitigation plan for
obtaining the essential services from
alternative sources (military, DoD
civilian, HN, or other contractor(s)).
This planning requirement also applies
when the commander has concerns that
the contractor cannot or will no longer
fulfill the terms of the contract:

(A) Because the threat level, duration
of hostilities, or other factors specified
in the contract have changed
significantly;

(B) Because U.S., international, or
local laws; HN support agreements; or
SOFAs have changed in a manner that
affect contract arrangements; or

(C) Due to political or cultural
reasons.

(iv) Encouraging contingency
contractor personnel performing
essential contractor services overseas to
remain in the respective operations area.

(4) Requirements for Publication.
CCDRs shall make OCS planning
factors, management policies, and
specific contract support requirements
available to affected contingency
contractor personnel. To implement the
OCS-related requirements of DoD
Directive 1100.4 (see http://
www.dtic.mil/whs/directives/corres/pdf/
110004p.pdf), DoD Instruction 1100.19
(see http://www.dtic.mil/whs/directives/
corres/pdf/110019p.pdf), DoD Directive
5205.02 (see http://www.dtic.mil/whs/
directives/corres/pdf/520502p.pdf), the
mandated CCDR Web site at http://


http://www.dtic.mil/whs/directives/corres/pdf/110004p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/110004p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/110004p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/110019p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/110019p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/520502p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/520502p.pdf
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www.acq.osd.mil/dpap/pacc/cc/
areas_of responsibility.html shall
include the information in paragraphs
(b)(4)(i) through (b)(4)(ix) of this section
(the data owner must review this
information for security classification
and OPSEC considerations prior to its
posting).

(i) Theater Business Clearance and
Contract Administration Delegation
requirements for external support and
systems support contracts executing or
delivering contracted support in the
CCDR’s AOR (implemented at the
CCDR’s discretion).

(ii) Restrictions imposed by
applicable international and local laws,
SOFAs, and HN support agreements.

(iii) CAAF-related deployment
requirements and theater reception.

(iv) Reporting requirements for
accountability of contractor personnel
and visibility of contracts.

(v) OPSEC plans and restrictions.

(vi) Force protection policies.

(vii) Personnel recovery procedures.

(viii) Availability of medical and
other Government-furnished support.

(ix) Redeployment procedures.

(5) Implementing OCS Plan Decisions
Into Contracts.

(i) Specific contract-related
considerations and requirements set
forth in Annex Ws of CONPLANSs with
TPFDD and OPLANS shall be reflected
and addressed in CCDR policies (e.g.,
Theater Business Clearance/Contract
Administration Delegation) and orders
that apply to contractors and their
personnel, maintained on CCDR OCS
Web pages and integrated into contracts
performing or delivering in a CCDR area
of responsibility. When such CCDR
policies potentially affect contracts
other than those originated in the CCDR
AOR, the CCDR should consult the
contingency contracting section of the
Office of the Director, DPAP, for advice
on how best to implement these
policies. All contracted services in
support of contingency operations shall
be included and accounted for in
accordance with 10 U.S.C. 235 and
2330a. This accounting shall be
completed by the operational CCDR
requiring the service.

(ii) When making logistics
sustainability recommendations, the
DoD Components and acquisition
managers shall consider the
requirements of DoD Instruction
5000.02 (see http://www.dtic.mil/whs/
directives/corres/pdf/500002p.pdf) and
paragraph (a)(5) of this section. Early in
the contingency or crisis action
planning process, they shall coordinate
with the affected supported and
supporting commands any anticipated
requirements for contractor logistics

support arrangements that may affect
existing CONPLANs, OPLANSs, and
OPORDs. As part of the supporting
plans, supporting organizations (Service
components, defense agencies, others)
must provide adequate data (e.g.,
estimates of the numbers of contractors
and contracts and the types of supplies
or services that will be required to
support their responsibilities within the
OPLAN) to the supported command
planners to ensure the supported
commander has full knowledge of the
magnitude of contracted support
required for the applicable contingency
operation.

(6) TPFDD Development. Deployment
data for CAAF and their equipment
supporting the Military Services must
be incorporated into TPFDD
development and deployment execution
processes in accordance with Chairman
of the Joint Chiefs of Staff Manual
3122.02C (see https://ca.dtic.mil/cjcs
directives/cjcs/manuals.htm). The
requirement to provide deployment data
shall be incorporated into known
system support and external support
contracts and shall apply regardless of
whether defense contractors will
provide or arrange their own
transportation.

(c) Deployment and Theater
Admission Requirements and
Procedures. The considerations in this
section are applicable during CAAF
deployment processing.

(1) General.

(i) The CCDR or subordinate JFC shall
provide specific deployment and theater
admission requirements to the DoD
Components for each applicable
contingency operation. These
requirements must be delineated in
supporting contracts as explained in 48
CFR PGI 225.74. At a minimum,
contracting officers shall ensure that
contracts address operational area-
specific contract requirements and the
means by which the Government will
inform contractors of the requirements
and procedures applicable to a
deployment.

(ii) A formally designated group, joint,
or Military Department deployment
center (e.g., replacement center, Federal
deployment center, unit deployment
site) shall be used to conduct
deployment and redeployment
processing for CAAF, unless contractor-
performed theater admission
preparation is authorized according to
paragraph (c)(5), or waived pursuant to
paragraph (c)(15), of this section.
However, a Government-authorized
process that incorporates all the
functions of a deployment center may
be used if designated in the contract.

(2) Country Entry Requirements.
Special area, country, and theater
personnel clearance documents must be
current in accordance with the DoD
Foreign Clearance Guide (available at
https://www.fcg.pentagon.mil/) and
coordinated with affected agencies (e.g.,
Intelligence Community agencies) to
ensure that entry requirements do not
impact accomplishment of mission
requirements. CAAF employed in
support of a DoD mission are considered
DoD-sponsored personnel for DoD
Foreign Clearance Guide purposes.
Contracting officers shall ensure
contracts include a requirement that
CAAF must meet theater personnel
clearance requirements and must obtain
personnel clearances prior to entering
applicable contingency operations.
Contracts shall require CAAF to obtain
proper identification credentials (e.g.,
passport, visa) as required by the terms
and conditions of the contract.

(3) Accountability and Visibility of
Contingency Contracts and Contractor
Personnel.

(i) DoD contracts and contractors
supporting an applicable contingency
operation shall be accountable and
visible in accordance with this part, 48
CFR PGI 225.74, and section 862 of
Public Law 110-181 (‘‘National Defense
Authorization Act for Fiscal Year 2008,”
January 28, 2008). Additionally,
contract linguist utilization will be
tracked using the Contract Linguist
Enterprise-wide Database in accordance
with DoD Directive 5160.41E. OCS
requirements and contractor
accountability and visibility must be
preplanned and integrated into plans
and OPORDs in accordance with Joint
Publication 4-10 and Chairman of the
Joint Chiefs of Staff Manual 3122.02C
and U.S. citizen, U.S. legal alien
contractor, LN, and TCN information
provided in accordance with CJCS
Manual 3150.13C (see http://
www.dtic.mil/cjcs_directives/cdata/
unlimit/m315013.pdf).

(ii) As stated in the Deputy Under
Secretary of Defense (Logistics and
Materiel Readiness) and Deputy Under
Secretary of Defense (Program
Integration) Memorandum, ‘“Designation
of Synchronized Predeployment and
Operational Tracker (SPOT) as Central
Repository for Information on
Contractors Deploying with the Force,”
January 25, 2007 (see http://
www2.centcom.mil/sites/contracts/
Synchronized % 20Predeployment
%20and%200perational %20Tracker/
01-SPOT%20DFARS % 20Deviation %
202007-00004,
%2019%20MAR%2007.pdf), SPOT was
designated as the joint web-based
database to assist the CCDRs in
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maintaining awareness of the nature,
extent, and potential risks and
capabilities associated with OCS for
contingency operations, humanitarian
assistance and peacekeeping operations,
or military exercises designated by the
CCDR. To facilitate integration of
contingency contractors and other
personnel as directed by the
USD(AT&L) or the CCDR, and to ensure
accountability, visibility, force
protection, medical support, personnel
recovery, and other related support can
be accurately forecasted and provided,
these procedures shall apply for
establishing, maintaining, and
validating the database:

(A) SPOT or its successor shall:

(1) Serve as the central repository for
up-to-date status and reporting on
contingency contractor personnel as
directed by the USD(AT&L), 48 CFR
252.225-7040 and 48 CFR PGI 225.74,
or the CCDR, as well as other
Government agency contractor
personnel as applicable.

(2) Track contract information for all
DoD contracts supporting applicable
contingency operations, as directed by
the USD(AT&L), 48 CFR PGI 225.74 and
Chairman of the Joint Chiefs of Staff
Manual 3150.13C, or the CCDR. SPOT
data elements are intended to provide
planners and CCDRs an awareness of
the nature, extent, and potential risks
and capabilities associated with
contracted support.

(3) Provide personnel accountability
via unique identifier (e.g., Electronic
Data Interchange Personnel Identifier
(EDI-PI)) of DoD contingency contractor
personnel and other personnel as
directed by the USD(AT&L), 48 CFR PGI
225.74, Chairman of the Joint Chiefs of
Staff Manual 3150.13C, or the CCDR.

(4) Contain, or link to, minimum
contract information (e.g., contract
number, contract category, period of
performance, contracting agency and
contracting office) necessary to establish
and maintain accountability and
visibility of the personnel in paragraph
(c)(3)(ii)(A)1. of this section, to maintain
information on specific equipment
related to private security contracts, and
the contract capabilities in contingency
operations, humanitarian assistance,
and peacekeeping operations, or
military exercises designated by the
CCDR.

(5) Comply with the personnel
identity protection program
requirements of DoD Directive 5205.02,
DoD 5400.11-R (see http://
www.dtic.mil/whs/directives/corres/pdf/
540011r.pdf), and DoD 6025.18-R (see
http://www.dtic.mil/whs/directives/
corres/pdf/602518r.pdf); be consistent
with the DoD Global Information Grid

enterprise architecture in DoD Directive
8000.01 (see http://www.dtic.mil/whs/
directives/corres/pdf/800001p.pdf); and
be compliant with DoD Directive
8320.02 (see http://www.dtic.mil/whs/
directives/corres/pdf/832002p.pdf), DoD
Directive 4630.05 (see http://
www.dtic.mil/whs/directives/corres/pdf/
463005p.pdf), and DoD Directive
8500.01E (see http://www.dtic.mil/whs/
directives/corres/pdf/850001p.pdf).

(B) All required data must be entered
into SPOT or its successor before a
contractor employee is permitted to
deploy to or enter a military theater of
operations. Contracting officers, through
the terms of the contracts, shall require
contractors to enter data before an
employee’s deployment and to maintain
and update the information for all
CAAF, as well as non-CAAF as directed
by the USD(AT&L), 48 CFR PGI 225.74,
or the CCDR. The contract shall require
the contractor to use SPOT or its
successor, to enter and maintain data on
its employees.

(C) A summary of all DoD contract
services or capabilities for all contracts
that are awarded to support
contingency, humanitarian assistance,
and peacekeeping operations, to include
theater, external, and systems support
contracts, shall be entered into SPOT or
its successor in accordance with 48 CFR
252.225-7040 and 48 CFR PGI 225.74.

(D) In accordance with applicable
acquisition policy and regulations, all
defense contractors awarded contracts
that support applicable contingency
operations shall be required, under the
terms and conditions of each affected
contract, to input employee data and
maintain by-name accountability of
designated contractor personnel in
SPOT or its successor as required by 48
CFR 252.225-7040 and 48 CFR PGI
225.74. Contractors shall be required
under the terms and conditions of their
contracts to maintain policies and
procedures for knowing the general
location of their employees and to
follow the procedures provided to them
to submit up-to-date, real-time
information reflecting all personnel
deployed or to be deployed in support
of contingency, humanitarian
assistance, and peacekeeping
operations. Prime contractors shall be
required under the terms and conditions
of their contract to follow the procedure
provided to them to submit into SPOT
or its successor, up-to-date, real-time
information regarding their
subcontractors at all tiers.

(E) In all cases, classified information
responsive to the requirements of this
part shall be reported and maintained
on systems approved for the level of

classification of the information
rovided.

(4) LOA. A SPOT-generated LOA shall
be issued by the contracting officer or
designee to all CAAF as required by the
clause in 48 CFR subpart 252.225-7040
and selected non-CAAF (e.g., LN private
security contractors) as required under
48 CFR PGI 225.74 or otherwise
designated by the CCDR. The contract
shall require that all contingency
contractor personnel who are issued an
LOA will carry the LOA with them at all
times. For systems authorized in
accordance with paragraph (c)(3)(ii)(B)
of this section, DoD Components shall
coordinate with the SPOT program
manager to obtain an LOA handled
within ap})ropriate security guidelines.

(5) Deployment Center Procedures.

(i) Affected contracts shall require
that all CAAF process through a
designated deployment center or a
Government-authorized, contractor-
performed deployment processing
facility prior to deploying to an
applicable contingency operation. Upon
receiving the contracted company’s
certification that employees meet
deployability requirements, the
contracting officer or his/her
representative will digitally sign the
LOA. The LOA will be presented to
officials at the deployment center. The
deployment process shall be for, but not
limited to:

(A) Verifying accountability
information in SPOT or its successor.

(B) Issuing applicable Government-
furnished equipment.

(C) Verifying medical and dental
screening, including required military-
specific vaccinations and
immunizations (e.g., anthrax, smallpox).

(D) Verifying and, when necessary,
providing required training (e.g., Geneva
Conventions; law of armed conflict;
general orders; standards of conduct;
force protection; personnel recovery;
first aid; operations security; anti-
terrorism; counterintelligence reporting;
the use of chemical, biological,
radiological, nuclear (CBRN) protective
ensemble), country and cultural
awareness briefings, and other training
and briefings as appropriate.

(ii) Affected contingency contracts
shall require that, prior to deployment,
contractors certify to the Government
authorizing representative named in the
contract that all required deployment
processing actions have been completed
for each individual.

(6) CAAF Identification, Training, and
Security Clearance Requirements.
Contracts shall require eligible CAAF to
be issued an identification card with the
Geneva Conventions Accompanying the
Force designation in accordance with
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DoD Instruction 1000.13 (see http://
www.dtic.mil/whs/directives/corres/pdf/
100013p.pdf) and DTM 08-003 (see
http://www.dtic.mil/whs/directives/
corres/pdf/DTM-08-003.pdf). CAAF
shall be required to present their SPOT
generated LOA as proof of eligibility at
the time of ID card issuance. All CAAF
shall receive training regarding their
status under the law of war and the
Geneva Convention. In addition and to
the extent necessary, the contract shall
require the defense contractor to
provide personnel who have the
appropriate security clearance or are
able to satisfy the appropriate
background investigation to obtain
access required for the applicable
contingency operation.

(7) Government Support. Generally,
contingency contracts shall require that
contractors provide all life, mission, and
administrative support to their
employees necessary to perform the
contract in accordance with DoD
Instruction 4161.02 (see http://
www.dtic.mil/whs/directives/corres/pdf/
416102p.pdf) and CCDR guidance as
posted on the CCDR OCS Web site. As
part of preparing an acquisition
requirement, the requiring activity will
include an estimate of the Government
support that is required to be provided
to CAAF and selected non-CAAF in
accordance with 48 CFR 4.1301, 4.1303,
52.204-9, 7.5, 7.503(e), 2.101, and 3.502
and 48 CFR PGI 225.74. The requiring
activity will confirm with theater
adjudication authorities that the
Government has the capacity,
capability, and willingness to provide
the support. However, in many
contingency operations, especially those
in which conditions are austere,
uncertain, and/or non-permissive, the
contracting officer may decide it is in
the interest of the Government to allow
for selected life, mission, medical, and
administrative support to some
contingency contractor personnel. Prior
to awarding the contract, the contracting
officer will request the requiring activity
to verify that proper arrangements for
Government support at the deployment
center and within the designated
operational area have been made. The
contract shall specify the level of
Government-furnished support to be
provided to CAAF and selected non-
CAAF and what support is reimbursable
to the Government. The requiring
activity will ensure that approved GFS
is available.

(8) Medical Preparation.

(i) In accordance with § 158.7 of this
part, contracts shall require that
contractors provide medically and
physically qualified contingency
contractor personnel to perform duties

in applicable contingency operations as
outlined in the contract. Any CAAF
deemed unsuitable to deploy during the
deployment process due to medical or
dental reasons will not be authorized to
deploy. The Secretary of Defense may
direct immunizations as mandatory for
CAATF performing DoD-essential
contractor services in accordance with
Joint Publication 4-0, ‘‘Joint Logistics”,
and Chairman of the Joint Chiefs of Staff
Manual 3150.13C. For CAAF who are
U.S. citizens, contracts shall require
contractors to make available the
medical and dental records (including
current panographic x-ray) of the
deploying employees who grant release
authorization for this purpose,
according to contract terms based on
this section, DoD Directive 6485.02E
(see http://www.dtic.mil/whs/directives/
corres/pdf/648502p.pdf), applicable
joint force command surgeon guidance,
and relevant Military Department
policy.

(ii) Government personnel cannot
force a contractor employee to receive
an immunization or disclose private
medical records against his or her will;
therefore, particularly for medical
requirements that arise after contract
award, the contracting officer will allow
contractors time to notify and/or hire
employees who are willing to meet
Government medical requirements and
disclose their private information.

(iii) Medical threat pre-deployment
briefings will be provided to all CAAF
to communicate health risks and
countermeasures in the designated
operational area in accordance with
DoD Instruction 6490.03 (see http://
www.dtic.mil/whs/directives/corres/pdf/
649003p.pdf). Health readiness, force
health protection capability, either as a
responsibility of the contractor or the
DoD Components, will be fully
delineated in plans, orders, and
contracts to ensure appropriate medical
staffing in the operational area. Health
surveillance activities shall also include
plans for contingency contractor
personnel who are providing essential
contractor services (as detailed in DoD
Directive 6490.02E (see http://
www.dtic.mil/whs/directives/corres/pdf/
649002Ep.pdf)). Deoxyribonucleic acid
(DNA) collection and other medical
requirements are further addressed in
§ 158.7 of this part.

(9) Individual Protective Equipment
(IPE). When necessary and directed by
CCDR, the contracting officer will
include language in the contract
authorizing CAAF and selected non-
CAATF, as designated by the CCDR, to be
issued military IPE (e.g., CBRN
protective ensemble, body armor,
ballistic helmet) in accordance with

DoD Directive 1100.4. This equipment
shall typically be issued at the
deployment center, before deployment
to the designated operational area, and
must be accounted for and returned to
the Government or otherwise accounted
for in accordance with appropriate DoD
Component standing regulations
(including DoD Instruction 4161.2 (see
http://www.dtic.mil/whs/directives/
corres/pdf/416102p.pdf), directives,
instructions, and supplementing
publications). It is important to plan and
resource IPE as required by the
geographic CCDR or subordinate JFC,
and the terms of the contract. Training
on the proper care, fitting, and
maintenance of issued protective
equipment will be provided as part of
contractor deployment training. This
training will include practical exercises
within the context of the various
mission-oriented protective posture
levels. When a contractor is required
under the terms and conditions of the
contract to provide IPE, such IPE shall
meet minimum standards as defined by
the contract.

(10) Clothing. Defense contractors or
their personnel are responsible for
providing their own personal clothing,
including casual and working clothing
required by the assignment. Generally,
commanders shall not issue military
clothing to contractor personnel or
allow the wearing of military or military
look-alike uniforms. However, a CCDR
or subordinate JFC deployed forward
may authorize contractor personnel to
wear standard uniform items for
operational reasons. Contracts shall
require that this authorization be in
writing and maintained in the
possession of authorized contractor
personnel at all times. When
commanders issue any type of standard
uniform item to contractor personnel,
care must be taken to ensure, consistent
with force protection measures, that
contractor personnel are distinguishable
from military personnel through the use
of distinctive patches, arm bands,
nametags, or headgear.

(11) Weapons. Contractor personnel
shall not be authorized to possess or
carry firearms or ammunition during
applicable contingency operations
except as provided in paragraphs (d)(5)
and (d)(6) of this section and in 32 CFR
part 159. The contract shall provide the
terms and conditions governing the
possession of firearms.

(12) Training. Joint training policy
and guidance for the Military Services,
including DoD contractors, is provided
in CJCS Instruction 3500.01F (see
http://www.dtic.mil/doctrine/training/
cjcsi3500_01f.pdf). Standing training
requirements shall be placed on the
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CCDR OCS Web sites for reference by
contractors. Training requirements that
are specific to the operation shall be
placed on the CCDR Web sites
immediately after a declared
contingency so contracting officers can
incorporate them into the appropriate
contracts as soon as possible. Training
requirements must be contained or
incorporated by reference in contracts
employing contractor personnel in
support of an applicable contingency
operation. Training requirements
include specific training requirements
established by the CCDR and training
required in accordance with this part,
32 CFR part 159, DoD Directive 2000.12
(see http://www.dtic.mil/whs/directives/
corres/pdf/200012p.pdf), and DoD
Instruction 2000.16 (see http://
www.dtic.mil/whs/directives/corres/pdf/
200016p.pdf and DoD Instruction
1300.23 (see http://www.dtic.mil/whs/
directives/corres/pdf/130023p.pdf).

(13) Legal Assistance. Individual
contractor personnel are responsible to
have their personal legal affairs in order
(including preparing and completing
powers of attorney, wills, trusts, estate
plans, etc.) before reporting to
deployment centers. Contractor
personnel are not entitled to military
legal assistance either in-theater or at
the deployment center.

(14) Contractor Integration. It is
critical that CAAF brought into an
operational area are properly integrated
into the military operation through a
formal reception process. This shall
include, at a minimum, ensuring as they
move into and out of the operational
area, and commensurate with local
threat levels, that they:

(i) Have met theater entry
requirements and are authorized to
enter the theater.

(ii) Are accounted for.

(iii) Possess any required IPE,
including CBRN protective ensemble.

(iv) Have been authorized any
required Government-furnished support
and force protection.

(15) Waivers. For contract support in
the operational area that is required for
less than 30 consecutive days, the CCDR
or designee may waive a portion of the
formal procedural requirements in
paragraph (c)(5) of this section, which
may include waiving the requirement
for processing through a deployment
center. However, the requirements to
possess proper identification cards and
to establish and maintain accountability
and visibility for all defense contractors
in accordance with applicable policy
shall not be waived, nor shall any
medical requirement be waived without
the prior approval of qualified medical
personnel. If contingency contractor

personnel are authorized to be armed,
the requirements of paragraphs (d)(5)
and (d)(6) of this section cannot be
waived.

(d) Contractor In-Theater
Management Requirements. The DoD
Components shall adhere to the in-
theater management policies of this
section in managing contingency
contractor personnel in support of
applicable contingency operations.

(1) Reception. All CAAF shall be
processed into the operational area
through a designated reception site. The
site shall verify, based upon a visual
inspection of the LOA, that contractor
personnel are entered into SPOT or its
successor, and verify that personnel
meet theater-specific entry
requirements. Contractor personnel
already in the designated operational
area when a contingency is declared
must report to the appropriate
designated reception site as soon as it is
operational. If any CAAF does not have
the proper documentation, the person
will be refused entry into the theater,
and the contracting officer will notify
the contractor to take action to resolve
the reason for the lack of proper
documentation for performing in that
area. Should the contractor fail to take
that action, the person shall be sent back
to his or her departure point, or directed
to the Service component command or
Defense Agency responsible for that
specific contract for theater entrance
processing.

(2) Contractor Use Restrictions.
CCDRs, through their respective
contracting officers or their
representatives, may place specific
restrictions on locations or timing of
contracted support based on the
prevailing operational situation, in
coordination with subordinate
commanders and the applicable Defense
Agencies.

(3) Contractor Security Screening.
Contractor screening requirements for
CAAF and non-CAAF who require
access to U.S. facilities will be
integrated into OPSEC programs and

lans.

(4) Contractor Conduct and
Discipline. Terms and conditions of
contracts shall require that CAAF
comply with theater orders, applicable
directives, laws, and regulations, and
that employee discipline is maintained.
Non-CAAF who require base access will
be directed to follow base force
protection and security-related
procedures as applicable.

(i) Contracting officers are the legal
link between the requiring activity and
the contractor. The contracting officer
may appoint a designee (usually a COR)
as a liaison between the contracting

officer and the contractor and requiring
activity. This designee monitors and
reports contractor performance and
requiring activity concerns to the
contracting officer. The requiring
activity has no direct contractual
relationship with or authority over the
contractor. However, the ranking
military commander may, in emergency
situations (e.g., enemy or terrorist
actions or natural disaster), urgently
recommend or issue warnings or
messages urging that CAAF and non-
CAAF personnel take emergency actions
to remove themselves from harm’s way
or take other appropriate self-protective
measures.

(ii) The contractor is responsible for
disciplining contingency contractor
personnel. However, in accordance with
paragraph (h)(1) of 48 CFR 252.225—
7040, the contracting officer may direct
the contractor, at its own expense, to
remove and replace any contingency
contractor personnel who jeopardize or
interfere with mission accomplishment,
or whose actual field performance
(certification/professional standard) is
well below that stipulated in the
contract, or who fail to comply with or
violate applicable requirements of the
contract. Such action may be taken at
Government discretion without
prejudice to its rights under any other
provision of the contract, including the
Termination for Default. A commander
also has the authority to take certain
actions affecting contingency contractor
personnel, such as the ability to revoke
or suspend security access or impose
restrictions from access to military
installations or specific worksites.

(iii) CAAF, with some restrictions
(e.g., LN CAAF are not subject to MEJA),
are subject to prosecution under MEJA
and UCM]J in accordance with 18 U.S.C.
7(9), 2441, and 3261 and Secretary of
Defense Memorandum, “UCM]
Jurisdiction Over DoD Civilian
Employees, DoD Contractor Personnel,
and Other Persons Serving With or
Accompanying the Armed Forces
Overseas During Declared War and in
Contingency Operations,” March 10,
2008. Commanders possess significant
authority to act whenever criminal
activity is committed by anyone subject
to MEJA and UCM] that relates to or
affects the commander’s
responsibilities. This includes situations
in which the alleged offender’s precise
identity or actual affiliation is to that
point undetermined. Secretary of
Defense Memorandum, “UCM]
Jurisdiction Over DoD Civilian
Employees, DoD Contractor Personnel,
and Other Persons Serving With or
Accompanying the Armed Forces
Overseas During Declared War and in
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Contingency Operations,” March 10,
2008, sets forth the scope of this
command authority in detail.
Contracting officers will ensure that
contractors are made aware of their
status and liabilities as CAAF and the
required training requirements
associated with this status. Subject to
local or HN law, SOFA, and the
jurisdiction of the Department of State
(e.g., consulate or chief of mission) over
civilians in another country,
commanders retain authority to respond
to an incident, restore safety and order,
investigate, apprehend suspected
offenders, and otherwise address the
immediate needs of the situation.

(iv) The Department of Justice may
prosecute misconduct under applicable
Federal laws, including MEJA and 18
U.S.C. 2441. Contingency contractor
personnel are also subject to the
domestic criminal laws of the local
nation absent a SOFA or international
agreement to the contrary. When
confronted with disciplinary problems
involving contingency contractor
personnel, commanders shall seek the
assistance of their legal staff, the
contracting officer responsible for the
contract, and the contractor’s
management team.

(v) In the event of an investigation of
reported offenses alleged to have been
committed by or against contractor
personnel, appropriate investigative
authorities shall keep the contracting
officer informed, to the extent possible
without compromising the
investigation, if the alleged offense has
a potential contract performance
implication.

(5) Force Protection and Weapons
Issuance. CCDRs shall develop security
plans for protection of CAAF and
selected non-CAAF (e.g., those working
on a military facility or as otherwise
determined by the operational
commander) in locations where the civil
authority is either insufficient or
illegitimate, and the commander
determines it is in the interests of the
Government to provide security because
the contractor cannot obtain effective
private security services; such services
are unavailable at a reasonable cost; or
threat conditions necessitate security
through military means.

(i) In appropriate cases, the CCDR
may provide security through military
means commensurate with the level of
security provided DoD civilians.
Specific security measures shall be
mission and situation dependent as
determined by the CCDR and provided
to the contracting officer. The
contracting officer shall include in the
contract the level of protection to be
provided to contingency contractor

personnel as determined by the CCDR or
subordinate JFC. Specific procedures for
determining requirements for and
integrating contractors into the JOA
force protection structure will be placed
on the geographic CCDR Web sites.

(ii) Contracts shall require all
contingency contractor personnel to
comply with applicable CCDR and local
commander force protection policies.
Contingency contractor personnel
working within a U.S. Military facility
or in close proximity of U.S. Military
forces may receive incidentally the
benefits of measures undertaken to
protect U.S. forces in accordance with
DoD Directive 2000.12 (see http://
www.dtic.mil/whs/directives/corres/pdf/
200012p.pdf). However, it may be
necessary for contingency contractor
personnel to be armed for individual
self-defense. Procedures for arming for
individual self-defense are:

(A) According to applicable U.S., HN,
or international law; relevant SOFAs;
international agreements; or other
arrangements with local authorities and
on a case-by-case basis when military
force protection and legitimate civil
authority are deemed unavailable or
insufficient, the CCDR (or a designee no
lower than the general/flag officer level)
may authorize contingency contractor
personnel to be armed for individual
self-defense.

(B) The appropriate SJA to the CCDR
shall review all applications for arming
contingency contractor personnel on a
case-by-case basis to ensure there is a
legal basis for approval. In reviewing
applications, CCDRs shall apply the
criteria mandated for arming
contingency contractor personnel for
private security services provided in
paragraph (d)(6) of this section and 32
CFR part 159. In such cases, the
contractor will validate to the
contracting officer, or designee, that
weapons familiarization, qualification,
and briefings regarding the rules for the
use of force have been provided to
contingency contractor personnel in
accordance with CCDR policies.
Acceptance of weapons by contractor
personnel shall be voluntary and
permitted by the defense contractor and
the contract. In accordance with
paragraph (j) of 48 CFR 252.225-7040,
the contract shall require that the
defense contractor ensure such
personnel are not prohibited by U.S. law
from possessing firearms.

(C) When armed for personal
protection, contingency contractor
personnel are only authorized to use
force for individual self-defense. Unless
immune from local laws or HN
jurisdiction by virtue of an international
agreement or international law, the

contract shall include language advising
contingency contractor personnel that
the inappropriate use of force could
subject them to U.S. and local or HN
prosecution and civil liability.

(6) Use of Contractor Personnel for
Private Security Services. If, consistent
with applicable U.S., local, and
international laws; relevant HN
agreements, or other international
agreements and this part, a defense
contractor may be authorized to provide
private security services for other than
uniquely military functions as identified
in DoD Instruction 1100.22. Specific
procedures relating to contingency
contractor personnel providing private
security services are provided in 32 CFR
part 159.

(7) Personnel Recovery, Missing
Persons, and Casualty Reporting.

(i) DoD Directive 3002.01E (see
http://www.dtic.mil/whs/directives/
corres/pdf/300201p.pdf) outlines the
DoD personnel recovery program and
Joint Publication 3-50 (see http://
www.dtic.mil/dpmo/laws_directives/
documents/joint pu_ 3 50.pdf) details
its doctrine. The DoD personnel
recovery program covers all CAAF
employees regardless of their
citizenship. If a CAAF becomes isolated
or unaccounted for, the contractor must
expeditiously file a search and rescue
incident report (SARIR) (available at
http://www.armystudyguide.com/
content/the_tank/
army report and message formats/
search-and-rescue-inciden.shtml) to the
theater’s personnel recovery
architecture, i.e., the component
personnel recovery coordination cell or
the Combatant Command joint
personnel recovery center.

(ii) Upon recovery following an
isolating event, a CAAF returnee shall
enter the first of three phases of
reintegration in DoD Instruction 2310.4
(see http://www.dtic.mil/whs/directives/
corres/pdf/231004p.pdf). The additional
phases of reintegration in DoD
Instruction 2310.4 shall be offered to the
returnee to ensure his or her physical
and psychological well being while
adjusting to the post-captivity
environment.

(iii) Accounting for missing persons,
including contractors, is addressed in
DoD Directive 2310.07E (see http://
www.dtic.mil/whs/directives/corres/pdf/
231007p.pdf). Evacuation of dependents
of contractor personnel is addressed in
DoD Directive 3025.14 (see http://
www.dtic.mil/whs/directives/corres/pdf/
302514p.pdf). All CAAF and non-CAAF
casualties shall be reported in
accordance with Joint Publication 1-0,
“Personnel Support to Joint
Operations,” October 16, 2006 (see
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http://www.dtic.mil/doctrine/new pubs/
jp1_0.pdf) and ASD(L&MR) Publication,
“Business Rules for the Synchronized
Predeployment and Operational Tracker
(SPOT),” current edition. (See http://
www.acq.osd.mil/log/PS/spot.html)

(8) Mortuary Affairs.

(i) CAAF who die while in support of
U.S. forces shall be covered by the DoD
mortuary affairs program as described in
DoD Directive 1300.22 (see http://
www.dtic.mil/whs/directives/corres/pdf/
130022p.pdf). Every effort shall be made
to identify remains and account for un-
recovered remains of contractors and
their dependents who die in military
operations, training accidents, and other
multiple fatality incidents. The remains
of CAAF who are fatalities resulting
from an incident in support of military
operations deserve and shall receive the
same dignity and respect afforded
military remains.

(ii) The DoD may provide mortuary
support for the disposition of remains
and personal effects at the request of the
Department of State. The USD(P&R)
shall coordinate this support with the
Department of State to include cost
reimbursement, where appropriate. The
disposition of non-CAAF contractors
(LNs and TCNs) shall be given the same
dignity and respect afforded U.S.
personnel. The responsibility for
coordinating the transfer of these
remains to the HN or affected nation
resides with the geographic CCDR in
coordination and conjunction with the
Department of State through the
embassies or the International Red
Cross, as appropriate, and in accordance
with applicable contract provisions.

(9) Medical Support and Evacuation.
Theater-specific contract language to
clarify available healthcare can be found
on the CCDR Web sites. During
applicable contingency operations in
austere, uncertain, and/or hostile
environments, CAAF may encounter
situations in which they are unable to
access medical support on the local
economy. Generally, the DoD will only
provide resuscitative care, stabilization,
hospitalization at Level III medical
treatment facilities (MTFs), and
assistance with patient movement in
emergencies where loss of life, limb, or
eyesight could occur. Hospitalization
will be limited to stabilization and
short-term medical treatment with an
emphasis on return to duty or
placement in the patient movement
system in accordance with DoD
Instruction 6000.11 (see http://
www.dtic.mil/whs/directives/corres/pdf/
600011p.pdf). All costs associated with
the treatment and transportation of
CAAF to the selected civilian facility are
reimbursable to the Government and

shall be the responsibility of contractor
personnel, their employers, or their
health insurance providers. Nothing in
this paragraph is intended to affect the
allowability of costs incurred under a
contingency contract. Medical support
and evacuation procedures are:

(i) Emergency Medical and Dental
Care. All CAAF will normally be
afforded emergency medical and dental
care if injured while supporting
contingency operations. Additionally,
non-CAAF employees who are injured
while in the vicinity of U.S. forces will
also normally receive emergency
medical and dental care. Emergency
medical and dental care includes
medical care situations in which life,
limb, or eyesight is jeopardized.
Examples of emergency medical and
dental care include examination and
initial treatment of victims of sexual
assault; refills of prescriptions for life-
dependent drugs; repair of broken
bones, lacerations, infections; and
traumatic injuries to the dentition.

(ii) Primary Care. Primary medical or
dental care normally will not be
authorized or be provided to CAAF by
MTFs. When required and authorized
by the CCDR or subordinate JFC, this
support must be specifically authorized
under the terms and conditions of the
contract and detailed in the
corresponding LOA. Primary care is not
authorized for non-CAAF employees.
Primary care includes routine inpatient
and outpatient services, non-emergency
evacuation, pharmaceutical support,
dental services, and other medical
support as determined by appropriate
military authorities based on
recommendations from the joint force
command surgeon and on the existing
capabilities of the forward-deployed
MTTFs.

(iii) Long-Term Care. The DoD shall
not provide long-term care to contractor
personnel.

(iv) Quarantine or Restriction of
Movement. The CCDR or subordinate
commander has the authority to
quarantine or restrict movement of
contractor personnel according to DoD
Instruction 6200.03 (see http://
www.dtic.mil/whs/directives/corres/pdf/
620003p.pdf).

(v) Evacuation. Patient movement of
CAAF shall be performed in accordance
with DoD Instruction 6000.11 (see
http://www.dtic.mil/whs/directives/
corres/pdf/600011p.pdf). When CAAF
are evacuated for medical reasons from
the designated operational area to MTFs
funded by the Defense Health Program,
normal reimbursement policies will
apply for services rendered by the
facility. Should CAAF require medical
evacuation outside the continental

United States (OCONUS), the sending
MTF shall assist CAAF in making
arrangements for transfer to a civilian
facility of their choice. When U.S. forces
provide emergency medical care to non-
CAATF, these patients will be evacuated
or transported via national means (when
possible) to their local medical systems.

(10) Other Government-Furnished
Support. In accordance with DoD
Component policy and consistent with
applicable laws and international
agreements, Government-furnished
support may be authorized or required
when CAAF and selected non-CAAF are
deployed with or otherwise provide
support in the theater of operations to
U.S. Military forces deployed OCONUS.
Types of support are listed in 48 CFR
PGI 225.74 and may include
transportation to and within the
operational area, mess operations,
quarters, phone service, religious
support, and laundry.

(i) In operations where no reliable or
local mail service is available, CAAF
who are U.S. citizens will be authorized
postal support in accordance with DoD
4525.6—M (see http://www.dtic.mil/whs/
directives/corres/pdf/452506m.pdf).
CAAF who are not U.S. citizens will be
afforded occasional mail service
necessary to mail their pay checks back
to their homes of record.

(ii) Morale, welfare, and recreation
(MWR) and exchange services will be
authorized for CAAF who are U.S.
citizens in accordance with 10 U.S.C.
133. CAAF who are not U.S. citizens
and non-CAAF are not authorized MWR
and exchange services.

(e) Redeployment Procedures. The
considerations in this section are
applicable during the redeployment of
CAAF.

(1) Transportation Out of Theater.
When the terms and conditions of the
contract state that the Government shall
provide transportation out of theater:

(i) Upon completion of the
deployment or other authorized release,
the Government shall, in accordance
with each individual’s LOA, provide
contractor employees transportation
from the theater of operations to the
location from which they deployed,
unless otherwise directed.

(ii) Prior to redeployment from the
AOR, the contractor employee, through
their defense contractor, shall
coordinate contractor exit times and
transportation with CONUS
Replacement Center (CRC) or designated
reception site. Additionally, intelligence
out-briefs must be completed and
customs and immigration briefings and
inspections must be conducted. CAAF
are subject to customs and immigration
processing procedures at all designated
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stops and their final destination during
their redeployment. CAAF returning to
the United States are subject to U.S.
reentry customs requirements in effect
at the time of reentry.

(2) Post-Deployment Health
Assessment. In accordance with DoD
Instruction 6490.03, contracts shall
require that CAAF complete a post-
deployment health assessment in the
Defense Medical Surveillance System
(DMSS) at the termination of the
deployment (within 30 days of
redeployment). These assessments will
only be used by the DoD to accomplish
population-wide assessments for
epidemiological purposes, and to help
identify trends related to health
outcomes and possible exposures. They
will not be used for individual purposes
in diagnosing conditions or informing
individuals they require a medical
followup. Diagnosing conditions
requiring medical referral is a function
of the contractor.

(3) Redeployment Center Procedures.
In most instances, the deployment
center/site that prepared the CAAF for
deployment will serve as the return
processing center. As part of CAAF
redeployment processing, the
deployment center/site personnel will
screen contractor records, recover
Government-issued identification cards
and equipment, and conduct debriefings
as appropriate. The amount of time
spent at the return processing center
will be the minimum required to
complete the necessary administrative
procedures.

(i) A special effort will be made to
collect all CACs from returning
deployed contractors.

(ii) Contractor employees are required
to return any issued clothing and
equipment. Lost, damaged, or destroyed
clothing and equipment shall be
reported in accordance with procedures
of the issuing facility. Contractor
employees shall also receive a post-
deployment medical briefing on signs
and symptoms of diseases to watch for,
such as tuberculosis. As some countries
hosting an intermediate staging base
may not permit certain items to enter
their borders, some clothing and
equipment, whether issued by the
contractor, purchased by the employee,
or provided by the Government, may
not be permitted to exit the AOR. In this
case, alternate methods of accounting
for Government-issued equipment and
clothing will be used according to CCDR
or JFC guidance and contract language.

(4) Update to SPOT. Contracting
officers or their designated
representative must verify that defense
contractors have updated SPOT to
reflect their employee’s change in status

within 3 days of his or her
redeployment as well as close out the
deployment and collect or revoke the
LOA.

(5) Transportation to Home
Destination. Transportation of CAAF
from the deployment center/site to the
home destination is the employer’s
responsibility. Government
reimbursement to the employer for
travel will be determined by the terms
and conditions of the contract.

§158.7 Guidance for contractor medical
and dental fitness.

(a) General.

(1) DoD contracts requiring the
deployment of CAAF shall include
medical and dental fitness requirements
as specified in this section. Under the
terms and conditions of their contracts,
defense contractors shall provide
personnel who meet such medical and
dental requirements as specified in their
contracts.

(2) The geographic CCDR will
establish theater-specific medical
qualifications. When exceptions to these
standards are requested through the
contracting officer, the geographic CCDR
will establish a process for reviewing
such exceptions and ensuring that a
mechanism is in place to track and
archive all approved and denied
waivers, including the medical
condition requiring the waiver.

(3) The geographic CCDR shall also
ensure that processes and procedures
are in place to remove contractor
personnel in theater who are not
medically qualified, once so identified
by a healthcare provider. The
geographic CCDR shall ensure
appropriate language regarding
procedures and criteria for requiring
removal of contractor personnel
identified as no longer medically
qualified is developed, is posted on the
CCDR OCS Web site, and also ensure
contracting officers incorporate the
same into all contracts for performance
in the AOR.

(4) Unless otherwise stated in the
contract, all pre-, during-, and post-
deployment medical evaluations and
treatment are the responsibility of the
contractor.

(b) Medical and Dental Evaluations.

(1) All CAAF deploying in support of
a contingency operation must be
medically, dentally, and psychologically
fit for deployment as stated in DoD
Directive 6200.04 (see http://
www.dtic.mil/whs/directives/corres/pdf/
620004p.pdf). Fitness specifically
includes the ability to accomplish the
tasks and duties unique to a particular
operation and the ability to tolerate the
environmental and operational

conditions of the deployed location.
Under the terms and conditions of their
contracts, defense contractors will
provide medically, dentally, and
psychologically fit contingency
contractor personnel to perform
contracted duties.

(2) Just as military personnel must
pass a complete health evaluation,
CAAF shall have a similar evaluation
based on the functional requirements of
the job. All CAAF must undergo a
medical and dental assessment within
12 months prior to arrival at the
designated deployment center or
Government-authorized contractor-
performed deployment processing
facility. This assessment should
emphasize diagnosing cardiovascular,
pulmonary, orthopedic, neurologic,
endocrinologic, dermatologic,
psychological, visual, auditory, dental,
and other systemic disease conditions
that may preclude performing the
functional requirements of the contract,
especially in the austere work
environments encountered in some
contingency operations.

(3) In accordance with DoD
Instruction 6490.03, contracts shall
require that CAAF complete a pre-
deployment health assessment in the
DMSS at the designated deployment
center or a Government-authorized
contractor-performed deployment
processing facility. These assessments
will only be used by the DoD to
accomplish population-wide
assessments for epidemiological
purposes, and to help identify trends
related to health outcomes and possible
exposures. They will not be used for
individual purposes in diagnosing
conditions or informing individuals
they require a medical followup.
Diagnosing conditions requiring
medical referral is a function of the
contractor.

(4) In general, CAAF who have any of
the medical conditions in paragraph (j)
of this section, based on an individual
assessment pursuant to DoD Instruction
6490.03, should not deploy.

(5) Individuals who are deemed not
medically qualified at the deployment
center or at any period during the
deployment process based upon an
individual assessment, or who require
extensive preventive dental care (see
paragraph (j)(2)(xxv) of this section) will
not be authorized to deploy.

(6) Non-CAAF shall be medically
screened when specified by the
requiring activity, for the class of labor
that is being considered (e.g., LNs
working in a dining facility).

(7) Contracts shall require contractors
to replace individuals who develop, at
any time during their deployment,
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conditions that cause them to become
medically unqualified.

(8) In accordance with DoD
Instruction 6490.03, contracts shall
require that CAAF complete a post-
deployment health assessment in DMSS
at the termination of the deployment
(within 30 days of redeployment).

(c) Glasses and Contact Lenses. If
vision correction is required, contractor
personnel will be required to have two
pair of glasses. A written prescription
may also be provided to the supporting
military medical component so that
eyeglass inserts for use in a compatible
chemical protective mask can be
prepared. If the type of protective mask
to be issued is known and time permits,
the preparation of eyeglass inserts
should be completed prior to
deployment. Wearing contact lenses in
a field environment is not
recommended and is at the contingency
contractor employee’s own risk due to
the potential for irreversible eye damage
caused by debris, chemical or other
hazards present, and the lack of
ophthalmologic care in a field
environment.

(d) Medications. Other than force
health protection prescription products
(FHPPPs) to be provided to CAAF and
selected non-CAAF, contracts shall
require that contractor personnel deploy
with a minimum 90-day supply of any
required medications obtained at their
own expense. Contractor personnel
must be aware that deployed medical
units are equipped and staffed to
provide emergency care to healthy
adults. They will not be able to provide
or replace many medications required
for routine treatment of chronic medical
conditions, such as high blood pressure,
heart conditions, and arthritis. The
contract shall require contractor
personnel to review both the amount of
the medication and its suitability in the
foreign area with their personal
physician and make any necessary
adjustments before deploying. The
contract shall require the contractor to
be responsible for the re-supply of
required medications.

(e) Comfort Items. The contract shall
require that CAAF take spare hearing-
aid batteries, sunglasses, insect
repellent, sunscreen, and any other
supplies related to their individual
physical requirements. These items will
not be provided by DoD sources.

(f) Immunizations. A list of
immunizations, both those required for
entry into the designated area of
operations and those recommended by
medical authorities, shall be produced
for each deployment; posted to the
geographic CCDR Web site or other
venue, as appropriate; and incorporated

in contracts for performance in the
designated AOR.

(1) The geographic CCDR, upon the
recommendation of the appropriate
medical authority (e.g., Combatant
Command surgeon), shall provide
guidance and a list of immunizations
required to protect against
communicable diseases judged to be a
potential hazard to the health of those
deploying to the applicable theater of
operation. The Combatant Command
surgeon of the deployed location shall
prepare and maintain this list.

(2) The contract shall require that
CAATF be appropriately immunized
before completing the pre-deployment
process.

(3) The Government shall provide
military-specific vaccinations and
immunizations (e.g., anthrax, smallpox)
during pre-deployment processing.
However, the contract shall stipulate
that CAAF obtain all other
immunizations (e.g., yellow fever,
tetanus, typhoid, flu, hepatitis A and B,
meningococcal, and tuberculin (TB)
skin testing) prior to arrival at the
deployment center.

(4) Theater-specific medical supplies
and FHPPPs, such as anti-malarials and
pyridostigmine bromide, will be
provided to CAAF and selected non-
CAATF on the same basis as they are to
active duty military members.
Additionally, CAAF will be issued
deployment medication information
sheets for all vaccines or deployment-
related medications that are dispensed
or administered.

(5) A TB skin test is required within
3 months prior to deployment.
Additionally, the contract shall stipulate
that CAAF and selected non-CAAF
bring to the JOA a current copy of
Public Health Service Form 791,
“International Certificate of
Vaccination,” (also known as ‘“‘shot
record,” available for purchase at
http://bookstore.gpo.gov/collections/
vaccination.jsp).

(g) Human Immunodeficiency Virus
(HIV) Testing. HIV testing is not
mandatory for contingency contractor
personnel unless specified by an
agreement or by local requirements. HIV
testing, if required, shall occur within 1
year before deployment.

(h) Armed Forces Repository of
Specimen Samples for the Identification
of Remains (AFRSSIR). For
identification of remains purposes, all
CAAF who are U.S. citizens shall obtain
a dental panograph and provide a
specimen sample suitable for DNA
analysis prior to or during deployment
processing. The DoD Components shall
ensure that all contracts require CAAF
who are U.S. citizens to provide

specimens for AFRSSIR as a condition
of employment according to DoD
Instruction 5154.30 (see http://
www.dtic.mil/whs/directives/corres/pdf/
515430p.pdf). Specimens shall be
collected and managed as provided in
paragraphs (h)(1) through (h)(3) of this
section.

(1) All CAAF who are U.S. citizens
processing through a deployment center
will have a sample collected and
forwarded to the AFRSSIR for storage.
Contracts shall require contractors to
verify in SPOT or its successor that
AFRSSIR has received the sample or
that the DNA reference specimen
sample has been collected by the
contractor.

(2) If CAAF who are U.S. citizens do
not process through a deployment
center or the defense contractor is
authorized to process its own personnel,
the contract shall require that the
contractor make its own arrangements
for collection and storage of the DNA
reference specimen through a private
facility, or arrange for the storage of the
specimen by contacting AFRSSIR.
Regardless of what specimen collection
and storage arrangements are made, all
defense contractors deploying CAAF
who are U.S. citizens must provide the
CAAF name and Social Security
number, location of the sample, facility
contact information, and retrieval plan
to AFRSSIR. If AFRSSIR is not used and
a CAAF who is a U.S. citizen becomes
a casualty, the defense contractor must
be able to retrieve identification media
for use by the Armed Forces Medical
Examiner (AFME) or other competent
authority to conduct a medical-legal
investigation of the incident and
identification of the victim(s). These
records must be retrievable within 24
hours for forwarding to the AFME when
there is a reported incident that would
necessitate its use for human remains
identification purposes. The defense
contractor shall have access to:

(i) Completed DD Form 93 or
equivalent record.

(ii) Location of employee medical and
dental records, including panograph.

(iii) Location of employee fingerprint
record.

(3) In accordance with DoD
Instruction 5154.30 (see http://
www.dtic.mil/whs/directives/corres/pdf/
515430p.pdf), AFRSSIR is responsible
for implementing special rules and
procedures to ensure the protection of
privacy interests in the specimen
samples and any DNA analysis of those
samples. Specimen samples shall only
be used for the purposes outlined in
DoD Instruction 5154.30. Other details,
including retention and destruction
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requirements of DNA samples, are
addressed in DoD Instruction 5154.30.

(i) Pre-Existing Medical Conditions.
All evaluations of pre-existing medical
conditions should be accomplished
prior to deployment. Personnel who
have pre-existing medical conditions
may deploy if all of these conditions are
met:

(1) The condition is not of such a
nature that an unexpected worsening is
likely to have a medically grave
outcome or a negative impact on
mission execution.

(2) The condition is stable and
reasonably anticipated by the pre-
deployment medical evaluator not to
worsen during the deployment under
contractor-provided medical care in-
theater in light of the physical,
physiological, psychological,
environmental, and nutritional effects of
the duties and location.

(3) Any required ongoing health care
or medications must be available or
accessible to the contractor,
independent of the military health
system, and have no special handling,
storage, or other requirements (e.g.,
refrigeration requirements and/or cold
chain, electrical power requirements)
that cannot be met in the specific
theater of operations. Personnel must
deploy with a minimum 90-day supply
of prescription medications other than
FHPPPs.

(4) The condition does not and is not
anticipated to require duty limitations
that would preclude performance of
duty or to impose accommodation. (The
nature of the accommodation must be
considered. The Combatant Command
surgeon (or his delegated representative)
is the appropriate authority to evaluate
the suitability of the individual’s
limitations in-theater.)

(5) There is no need for routine out-
of-theater evacuation for continuing
diagnostics or other evaluations.

(j) Conditions Usually Precluding
Medical Clearance.

(1) This section is not intended to be
comprehensive. A list of all possible
diagnoses and their severity that should
not be approved would be too expansive
to list in this part. In general,
individuals with the conditions in
paragraphs (j)(2)(i) through (j)(2)(xxx) of
this section, based on an individual
assessment pursuant to DoD Instruction
6490.03, will not normally be approved
for deployment. The medical evaluator
must carefully consider whether
climate; altitude; nature of available
food and housing; availability of
medical, behavioral health, and dental
services; or other environmental and
operational factors may be hazardous to

the deploying person’s health because of
a known physical or mental condition.

(2) Medical clearance for deployment
of persons with any of the conditions in
this section shall be granted only after
consultation with the appropriate
Combatant Command surgeon. The
Combatant Command surgeon makes
recommendations and serves as the
geographic CCDR advisor; however, the
geographic CCDR is the final approval
or disapproval authority except as
provided in paragraph (k)(3) of this
section. The Combatant Command
surgeon can determine if adequate
treatment facilities and specialist
support is available at the duty station
for:

(i) Physical or psychological
conditions resulting in the inability to
effectively wear IPE, including
protective mask, ballistic helmet, body
armor, and CBRN protective ensemble,
regardless of the nature of the condition
that causes the inability to wear the
equipment if wearing such equipment
may be reasonably anticipated or
required in the deployed location.

(ii) Conditions that prohibit
immunizations or use of FHPPs required
for the specific deployment. Depending
on the applicable threat assessment,
required FHPPs, vaccines, and
countermeasures may include atropine,
epinephrine and/or 2-pam chloride
auto-injectors, certain antimicrobials,
antimalarials, and pyridostigmine
bromide.

(iii) Any chronic medical condition
that requires frequent clinical visits, that
fails to respond to adequate
conservative treatment, or that
necessitates significant limitation of
physical activity.

(iv) Any medical condition that
requires durable medical equipment or
appliances or that requires periodic
evaluation and/or treatment by medical
specialists not readily available in
theater (e.g., CPAC machine for sleep
apnea).

(v) Any unresolved acute or chronic
illness or injury that would impair duty
performance in a deployed environment
during the duration of the deployment.

(vi) Active tuberculosis or known
blood-borne diseases that may be
transmitted to others in a deployed
environment. (For HIV infections, see
paragraph (j)(2)(xvii) of this section.)

(vii) An acute exacerbation of a
physical or mental health condition that
could affect duty performance.

(viii) Recurrent loss of consciousness
for any reason.

(ix) Any medical condition that could
result in sudden incapacitation
including a history of stroke within the
last 24 months, seizure disorders, and

diabetes mellitus type I or II, treated
with insulin or oral hypoglycemic
agents.

(x) Hypertension not controlled with
medication or that requires frequent
monitoring to achieve control.

(xi) Pregnancy.

(xii) Cancer for which the individual
is receiving continuing treatment or that
requires periodic specialty medical
evaluations during the anticipated
duration of the deployment.

(xiii) Precancerous lesions that have
not been treated and/or evaluated and
that require treatment and/or evaluation
during the anticipated duration of the
deployment.

(xiiii) Any medical condition that
requires surgery or for which surgery
has been performed that requires
rehabilitation or additional surgery to
remove devices.

(xv) Asthma that has a Forced
Expiratory Volume-1 (FEV-1) of less
than or equal to 50 percent of predicted
FEV-1 despite appropriate therapy, that
has required hospitalization at least 2
times in the last 12 months, or that
requires daily systemic oral or injectable
steroids.

(xvi) Any musculoskeletal condition
that significantly impairs performance
of duties in a deployed environment.

(xvii) HIV antibody positive with the
presence of progressive clinical illness
or immunological deficiency. The
Combatant Command surgeon should be
consulted in all instances of HIV
seropositivity before medical clearance
for deployment.

(xviii) Hearing loss. The requirement
for use of a hearing aid does not
necessarily preclude deployment.
However, the individual must have
sufficient unaided hearing to perform
duties safely.

(xviiii) Loss of vision. Best corrected
visual acuity must meet job
requirements to safely perform duties.

(xx) Symptomatic coronary artery
disease.

(xxi) History of myocardial infarction
within 1 year of deployment.

(xxii) History of coronary artery
bypass graft, coronary artery
angioplasty, carotid endarterectomy,
other arterial stenting, or aneurysm
repair within 1 year of deployment.

(xxiii) Cardiac dysrhythmias or
arrhythmias, either symptomatic or
requiring medical or electrophysiologic
control (presence of an implanted
defibrillator and/or pacemaker).

(xxiv) Heart failure.

(xxv) Individuals without a dental
exam within the last 12 months or who
are likely to require dental treatment or
reevaluation for oral conditions that are
likely to result in dental emergencies
within 12 months.
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(xxvi) Psychotic and/or bipolar
disorders. For detailed guidance on
deployment-limiting psychiatric
conditions or psychotropic medications,
see ASD(HA) Memorandum ‘‘Policy
Guidance for Deployment-Limiting
Psychiatric Conditions and
Medications” November 7, 2006 (see
http://www.ha.osd.mil/policies/2006/
061107 _deployment-
limiting psych_conditions_meds.pdf).

(xxvii) Psychiatric disorders under
treatment with fewer than 3 months of
demonstrated stability.

(xxviii) Clinical psychiatric disorders
with residual symptoms that impair
duty performance.

(xxviiii) Mental health conditions that
pose a substantial risk for deterioration
and/or recurrence of impairing
symptoms in the deployed environment.

(xxx) Chronic medical conditions that
require ongoing treatment with
antipsychotics, lithium, or
anticonvulsants.

(k) Exceptions to Medical Standards
(Waivers). If a contractor believes an
individual CAAF employee with one of
the conditions listed in paragraphs
(j)(2)(i) through (j)(2)(xxx) of this section
can accomplish his or her tasks and
duties and tolerate the environmental
and operational conditions of the
deployed location, the contractor may
request a waiver for that individual
through the contracting officer or
designee.

(1) Waivers are unlikely for contractor
personnel and an explanation should be
given as to why other persons who meet
the medical standards could not be
identified to fulfill the deployed duties.
Waivers and requests for waivers will
include a summary of a detailed
medical evaluation or consultation
concerning the medical condition(s).
Maximization of mission
accomplishment and the protection of
the health of personnel are the ultimate
goals. Justification will include
statements indicating the CAAF
member’s experience, position to be
placed in, any known specific hazards
of the position, anticipated availability
and need for care while deployed, and
the benefit expected to accrue from the
waiver.

(2) Medical clearance to deploy or
continue serving in a deployed
environment for persons with any of the
conditions in paragraphs (j)(2)(i)
through (j)(2)(xxx) of this section must
have the concurrence by the Combatant
Command surgeon, or his designee, who
will recommend approval or
disapproval to the geographic CCDR.
The geographic CCDR, or his designee,
is the final decision authority for
approvals and disapprovals.

(3) For CAAF employees working
with Special Operations Forces
personnel who have conditions in
paragraphs (j)(2)(i) through (j)(2)(xxx) of
this section, medical clearance may be
granted after consultation with the
appropriate Theater Special Operations
Command (TSOC) surgeon. The TSOC
surgeon, in coordination with the
Combatant Command surgeon and
senior in-theater medical authority, will
ascertain the capability and availability
of treatment facilities and specialist
support in the general duty area versus
the operational criticality of the
particular SOF member. The TSOC
surgeon will recommend approval or
disapproval to the TSOC Commander.
The TSOC Commander is the final
approval or disapproval authority.

Dated: December 21, 2011.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2011-33107 Filed 12-28-11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0817]
Drawbridge Operation Regulation;

Delaware River, Between Burlington,
NJ and Bristol, PA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation from the regulations
governing the operation of the
Burlington-Bristol (Route 413) Bridge,
across the Delaware River, mile 117.8,
between the townships of Burlington, NJ
and Bristol, PA. The deviation restricts
the operation of the draw span in order
to facilitate the replacement of the lift
cables.

DATES: This deviation is effective 7 a.m.
December 27, 2011, until 3 p.m. January
20, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0817 and are available online by going
to http://www.regulations.gov inserting
USCG-2011-0817 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of

Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Terrance Knowles, Environmental
Protection Specialist, Fifth Coast Guard
District, at telephone (757) 398-6587,
email Terrance.A.Knowles@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION: The
Burlington County Bridge Commission,
who owns and operates this vertical lift
drawbridge, has requested a temporary
deviation from the current operating
regulations set out in 33 CFR 117.5 and
117.716(b) to facilitate the replacement
of the lift cables.

The Burlington-Bristol Bridge (Route
413) at mile 117.8, across the Delaware
River, between PA and NJ, has a vertical
clearance in the closed position to
vessels of 62 feet above mean high
water.

Under the regular operating schedule
the bridge opens on signal as required
by 33 CFR 117.5 and the opening of a
bridge may not be delayed more than
five minutes for a highway bridge, after
the signal to open is given as required
by 33 CFR 117.716(b).

Under this temporary deviation,
beginning 7 a.m. on Tuesday, December
27,2011 and ending at 3 p.m. on Friday,
January 20, 2012, the cable replacement
will restrict the operation of the draw
span on the following dates and times:
Closed-to-navigation each of the
following days from 7 a.m. to 3 p.m.:
December 27-29, 2011; January 3-6,
2012; January 9-13, 2012; and January
16-20, 2012; except vessel openings
will be provided with at least eight
hours advance notice given to the bridge
operator at (856) 829—3002 or via marine
radio on Channel 13.

Vessels that can pass under the bridge
without a bridge opening may do so at
all times. There are no alternate routes
for vessels transiting this section of the
Delaware River.

There are approximately four to six
vessels per week from four facilities
whose vertical clearances exceed the
closed bridge position, requiring an
opening of the draw span. The Coast
Guard has coordinated this replacement
work with the Mariners Advisory
Committee for Bay & River Delaware,
and will inform the other users of the
waterway through our Local and
Broadcast Notices to Mariners of the
closure periods for the bridge so that
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vessels can arrange their transits to
minimize any impact caused by the
temporary deviation. The bridge will
not be able to open in an emergency due
to the lift cables being removed.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: December 16, 2011.

Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-33369 Filed 12-28-11; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2011-1102]

Drawbridge Operation Regulation;
Middle Branch of the Patapsco River,
Baltimore, MD

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Hanover Street S2
bridge across the Middle Branch of the
Patapsco River, mile 12.0, at Baltimore,
MD. The deviation is necessary to
accommodate repairs to the bridge and
will allow the bridge to open on signal
if at least four hours of notice is given
except that the drawbridge need not
open during the morning and evening
rush hours.

DATES: This deviation is effective from
12:01 a.m. on January 9, 2012 through
11:59 p.m. July 6, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
1102 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-1102 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lindsey Middleton, Bridge
Management Specialist, Coast Guard;
telephone (757) 398-6629, email
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION: The City
of Baltimore has requested a temporary
deviation from the current operating
regulation of the Hannover Street S2
bridge across the Middle Branch of the
Patapsco River, mile 12.0, at Baltimore,
MD. The requested deviation is
necessary to accommodate gear motor
and gate repairs on the bridge. To
facilitate this work, the draw of the
bridge will open on signal if at least four
hours of notice is given except that from
6:30 a.m. to 9:30 a.m. and from 4 p.m.

to 6:30 p.m. Monday through Friday, the
bridge need not open. The deviation
will be in effect from Monday, January
9, 2012 through Friday, July 6, 2012.

The vertical clearance of this double-
leaf bascule bridge in the closed
position is 38 feet at Mean High Water
and unlimited in the open position. The
operating regulation is set forth in 33
CFR 117.541(a) which states that the
bridge will open on signal except that
from 6:30 a.m. to 9:30 a.m. and 4 p.m.
to 6 p.m. the drawbridge need not open
except for emergency vessels. Vessels
with mast heights less than 38 feet that
are able to pass under the bridge in the
closed position may do so at any time.

The main users of this waterway are
recreational motorboats and sailboats.
The waterway users have been notified
of the deviation and the Coast Guard has
not received any objections. The Coast
Guard will inform waterway users of the
temporary deviation through our Local
and Broadcast Notices to Mariners to
minimize any potential impacts caused
by the four hour advance notice. The
bridge owner will also be required to
post signs upstream and downstream of
the bridge notifying mariners of the
temporary regulation change.

Tender logs provided by the city have
shown that this bridge has had minimal
openings within the last three years.
The bridge will be able to open for
emergencies. There are no alternate
routes available to vessels.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: December 14, 2011.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-33367 Filed 12—28-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2011-1119]

Drawbridge Operation Regulation;
Pocomoke River, Pocomoke City, MD

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Route
675 Bridge across Pocomoke River, mile
15.6, at Pocomoke City, MD. The
deviation restricts the operation of the
draw span to facilitate an electrical
outage for testing purposes.

DATES: This deviation is effective from
7 a.m. on January 19, 2012 to 5 p.m. on
January 20, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
1119 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-1119 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Waverly W. Gregory, Jr.,
Bridge Administrator, Fifth District,
Coast Guard; telephone (757) 398-6222,
email Waverly.W.Gregoryjr@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION: An
engineering consulting firm on behalf of
the Maryland State Highway
Administration (SHA), who owns and
operates this single leaf bascule
drawbridge, has requested a temporary
deviation from the current operating
schedule to allow for an electrical
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outage of the bridge for testing purposes.
Under the regular operating schedule
required by 33 CFR 117.569(b), the
bridge opens on signal, except between
November 1 and March 31 the draw
must open only if at least five hours
advance notice is given.

The Route 675 Bridge across
Pocomoke River, mile 15.6 at Pocomoke
City, MD, has a vertical clearance in the
closed position of three feet above mean
high water. Under this temporary
deviation, the engineering consulting
firm has requested to maintain the
bridge in the closed position to vessels
beginning at 7 a.m. on January 19, 2012
until and including 5 p.m. on January
20, 2012, to allow for an electrical
outage of the bridge for testing purposes.

Bridge opening data supplied by SHA
and reviewed by the Coast Guard
revealed that there were approximately
five openings in January 2011.

The Coast Guard has coordinated the
restrictions with the local users of the
waterway and will inform other users
through our Local and Broadcast
Notices to Mariners of the closure
periods for the bridge so that vessels can
arrange their transits to minimize any
impact caused by the temporary
deviation. There are no alternate routes
for vessels transiting this section of the
Pocomoke River and the drawbridge
will be not able to open in the event of
an emergency.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: December 14, 2011.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2011-33368 Filed 12-28-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2011-1047]

Safety Zone; Sacramento New Years
Eve Fireworks Display, Sacramento,
CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the 1,000 foot safety zones during the

Sacramento New Years Eve Fireworks
Display in the navigable waters of the
Sacramento River during the dates and
times noted below. This action is
necessary to control vessel traffic and to
ensure the safety of event participants
and spectators. During the enforcement
period, unauthorized persons or vessels
are prohibited from entering into,
transiting through, or anchoring in the
safety zone, unless authorized by the
Patrol Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 9 p.m.
to 9:15 p.m. on December 31, 2011 and
from 11:59 p.m. on December 31, 2011
to 12:15 a.m. on January 1, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign William Hawn, U.S.
Coast Guard, Waterways Safety
Division; telephone (415) 399-7442,
email D11-PF-MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Sacramento New
Years Eve Fireworks Display safety
zones in the navigable waters of the
Sacramento River near positions
38°34748.26” N, 121°30738.52” W (NAD
83) and 38°34'49.84” N, 121°3029.59”
W (NAD 83). Upon the commencement
of the first fireworks display, scheduled
to take place from 9 p.m. to 9:15 p.m.
on December 31, 2011, the safety zone
applies to the navigable waters around
the fireworks launch site near position
38°34'48.26” N, 121°30”38.52” W (NAD
83) within a radius of 1,000 feet. Upon
the commencement of the second
fireworks display, scheduled to take
place at 11:59 p.m. on December 31,
2011 until 12:15 a.m. on January 1,
2012, the safety zone applies to the
navigable waters around the fireworks
launch sites near positions 38°34'48.26”
N, 121°30"38.52” W (NAD 83) and
38°34749.84” N, 121°3029.59” W (NAD
83) within a radius of 1,000 feet.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.
If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: December 8, 2011.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2011-33372 Filed 12—28-11; 8:45 am]
BILLING CODE 9110-04-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1260

[FDMS NARA-11-0001]

RIN 3095-AB64

Declassification of National Security
Information

AGENCY: National Archives and Records
Administration.

ACTION: Final rule.

SUMMARY: The National Archives and
Records Administration (NARA) is
updating its regulations related to
declassification of classified national
security information in records
transferred to NARA’s legal custody.
The rule incorporates changes resulting
from issuance of Executive Order 13526,
Classified National Security
Information, and its Implementing
Directive. These changes include
establishing procedures for the
automatic declassification of records in
NARA’s legal custody and revising
requirements for reclassification of
information to meet the provisions of
E.O. 13526. Executive Order 13526 also
created the National Declassification
Center (NDC) with a mission to align
people, processes, and technologies to
advance the declassification and public
release of historically valuable
permanent records while maintaining
national security. This rule will affect
members of the public and Federal
agencies.

DATES: This rule is effective January 30,
2012.

FOR FURTHER INFORMATION CONTACT:
Marilyn Redman at (301) 837—1850;
email: marilyn.redman@nara.gov.
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SUPPLEMENTARY INFORMATION: On ]uly 8,
2011, NARA published a proposed rule
(76 FR 40296) for revisions to the
regulations on declassification of
national security information. These
revisions were required by the issuance
of Executive Order 13526, replacing
Executive Order 12958, as amended. We
received one formal comment from an
individual on the proposed changes.
This commenter identified three
specific concerns. The first concern was
of the adequacy of the definition of
“Declassification” in Section 1260.2.
Executive Order 13526 defines
declassification of information in
Section 6.1(m) of the Order and we have
used the definition found in the Order
in our regulation. We believe NARA’s
language for 36 CFR 1260 is consistent
with the language of the Order.

The commenter’s second concern was
that Section 1260.28 of the proposed
rule did not indicate that the three
categories of nuclear weapons
information are exempt from the
requirements of E.O. 13526. Section
1260.28(b) specifically states that “Any
record that contains RD, FRD, or TFNI
shall be excluded from automatic
declassification and referred by the
primary reviewing agency to DOE using
a completed SF 715.” Additionally, the
language in this section was vetted and
approved by DOE.

The third comment suggested that
agency responsibilities for mandatory
declassification review (Section
1260.74) include a requirement for
FOIA-type review. While a referral
agency may provide advice to NARA on
other possible restrictions, there is no
requirement that it do so when
responding to a mandatory
declassification request. Moreover, it is
NARA'’s responsibility to apply other
restrictions in accordance with FOIA
and other laws for accessioned Federal
records and transferred Presidential
records and papers, and communicate
this to the requester.

This final rule is a significant
regulatory action for the purpose of
Executive Order 12866 and has been
reviewed by the Office of Management
and Budget. As required by the
Regulatory Flexibility Act, I certify that
this rule will not have a significant
impact on a substantial number of small
entities because it affects Federal
agencies and individual researchers.
This regulation does not have any
federalism implications.

List of Subjects in 36 CFR Part 1260

Archives and records, Classified
information.

For the reasons set forth in the
preamble, NARA revises Subchapter D
of Chapter XII of title 36, Code of
Federal Regulations, to read as follows:

Subchapter D—Declassification

PART 1260—DECLASSIFICATION OF
NATIONAL SECURITY INFORMATION

Subpart A—General Information

Sec.

1260.1 What is the purpose of this part?

1260.2 What definitions apply to the
regulations in this part?

1260.4 What NARA holdings are covered by
this part?

Subpart B—Responsibilities

1260.20 Who is responsible for the
declassification of classified national
security Executive Branch information
that has been accessioned by NARA?

1260.22 Who is responsible for the
declassification of classified national
security White House originated
information in NARA’s holdings?

1260.24 Who is responsible for
declassification of foreign government
information in NARA’s holdings?

1260.26 Who is responsible for issuing
special procedures for declassification of
records pertaining to intelligence
activities and intelligence sources or
methods, or of classified cryptologic
records in NARA'’s holdings?

1260.28 Who is responsible for
declassifying Restricted Data, Formerly
Restricted Data, and Transclassified
Foreign Nuclear Information?

Subpart C—The National Declassification
Center (NDC)

1260.30 What is the NDC?

1260.32 How is the NDC administered?

1260.34 What are the responsibilities of the
NDC?

1260.36 What are agency responsibilities
with the NDC?

1260.38 How does the NDC ensure the
quality of declassification reviews?

1260.40 What types of referrals will the
NDC process?

1260.42 How does the NDC process
referrals of Federal Records?

1260.44 How does the NDC process RAC
Project referrals?

1260.46 How does the Department of
Defense process referrals?

Subpart D—Automatic Declassification

1260.50 How are records at NARA reviewed
as part of the automatic declassification
process?

1260.52 What are the procedures when
agency personnel review records in
NARA'’s legal and physical custody?

1260.54 Will NARA loan accessioned
records back to the agencies to conduct
declassification review?

1260.56 What are NARA considerations
when implementing automatic
declassification?

Subpart E—Systematic Declassification
1260.60 How does the NDC facilitate

systematic review of records exempted at
the individual record or file series level?

Subpart F—Mandatory Declassification

Review (MDR)

1260.70 How does a researcher submit an
MDR request?

1260.72 What procedures does NARA
follow when it receives a request for
Executive Branch records under MDR?

1260.74 What are agency responsibilities
after receiving an MDR request
forwarded by NARA?

1260.76 What are NARA’s procedures after
it has received the agency’s
declassification determinations?

1260.78 What is the appeal process when
an MDR request for Executive Branch
information in NARA’s legal custody is
denied in whole or in part?

Subpart G—Reclassification of Records

Transferred to NARA

1260.80 What actions must NARA take
when information in its physical and
legal custody is reclassified after
declassification under proper authority?

1260.82 What actions must NARA take with
information in its physical and legal
custody that has been made available to
the public after declassification without
proper authority?

Authority: 44 U.S.C. 2101 to 2118; 5 U.S.C.
552; E.O. 13526, 75 FR 707, 3 CFR, 2009
Comp., p. 298; Presidential Memorandum of
December 29, 2009 “Implementation of the
Executive Order, Classified National Security
Information,” 75 FR 733, 3 CFR, 2009 Comp.,
p- 412; 32 CFR Part 2001.

Subpart A—General Information

§1260.1 What is the purpose of this part?

(a) This subchapter defines the
responsibilities of NARA and other
Federal agencies for declassification of
classified national security information
in the holdings of NARA. This part also
describes NARA’s procedures for:

(1) Operation of the National
Declassification Center,

(2) Processing referrals to other
agencies,

(3) Facilitating systematic reviews of
NARA holdings, and

(4) Processing mandatory
declassification review requests for
NARA holdings.

(b) Regulations for researchers who
wish to request access to materials
containing classified national security
information are found in 36 CFR part
1256.

(c) For the convenience of the user,
the following table provides references
between the sections contained in this
part and the relevant sections of the
Order and the Implementing Directive.
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CFR section

Related section of E.O.
13526

Related section of
Implementing Directive

1260.20 Who is responsible for the declassification of classified national secu-
rity Executive Branch information that has been accessioned by NARA?

1260.22 Who is responsible for the declassification of classified national secu-
rity White House originated information in NARA’s holdings?

1260.24 Who is responsible for declassification of foreign government informa-

tion in NARA’s holdings?

1260.28 Who is responsible for declassifying Restricted Data (as defined by
the Atomic Energy Act of 1954, as amended), Formerly Restricted Data (as
defined in 10 CFR 1045.3, and Transclassified Foreign Nuclear Information

(as defined in 32 CFR 2001.24(i))?
1260.34

What are the responsibilities of the NDC?

6.1(s)

1260.36 What are agency responsibilities with the NDC? 3.3(d)(3)
1260.40 What types of referrals will the NDC process? ........cccceeueee. 3.3
1260.42 How does the NDC process referrals of Federal Records? . .. | 3.3(d)(3)(B)
1260.46 How does the Department of Defense process referrals? ..........ccceeue. 3.3
1260.50 How are records at NARA reviewed as part of the automatic declas- | 3.3

sification process?

1260.52 What are the procedures when agency personnel review records in | 3.3

NARA'’s legal and physical custody?

1260.56 What are NARA considerations when implementing automatic declas- | 3.3

sification?

1260.72 What procedures does NARA follow when it receives a request for Ex-

ecutive Branch records under MDR?

1260.74 What are agency responsibilities after receiving an MDR request for-

warded by NARA?

1260.76 What are NARA’s procedures after it has received the agency’s de-

classification determinations?

3.5(c)

1260.78 What is the appeal process when an MDR request for Executive | 3.3

Branch information in NARA'’s legal custody is denied in whole or in part?
1260.80 What actions must NARA take when information in its physical and

legal custody is reclassified after declassification under proper authority?
1260.82 What actions must NARA take with information in its physical and

legal custody that has been made available to the public after declassification

without proper authority?

3.3, 3.3(d)(3), 3.6

3.3(d)(3), 3.6

3.3, 3.3(d)(3), 3.4

3.6(a), 3.6(b)

2001.24(j)

2001.30(p)

2001.33

Appendix A
2001.30(p), 2001.33
2001.13

2001.13

§1260.2 What definitions apply to the
regulations in this part?

Classified national security
information, or classified information,
means information that has been
determined under Executive Order
13526 or any predecessor order to
require protection against unauthorized
disclosure and is marked to indicate its
classified status when in documentary
form.

Declassification means the authorized
change in the status of information from
classified information to unclassified
information.

Equity refers to information:

(1) Originally classified by or under
the control of an agency;

(2) In the possession of the receiving
agency in the event of transfer of
function; or

(3) In the possession of a successor
agency for an agency that has ceased to
exist.

File series means file units or
documents arranged according to a
filing system or kept together because
they relate to a particular subject or
function, result from the same activity,
document a specific kind of transaction,
take a particular physical form, or have
some other relationship arising out of

their creation, receipt, or use, such as
restrictions on access or use.

Integral file block means a distinct
component of a file series, as defined in
this section, that should be maintained
as a separate unit in order to ensure the
integrity of the records. An integral file
block may consist of a set of records
covering either a specific topic or a
range of time such as presidential
administration or a 5-year retirement
schedule within a specific file series

that is retired from active use as a group.

For purposes of automatic
declassification, integral file blocks
shall contain only records dated within
10 years of the oldest record in the file
block.

Mandatory declassification review
means the review for declassification of
classified information in response to a
request for declassification that meets
the requirements under section 3.5 of
Executive Order 13526.

Records means the records of an
agency and Presidential materials or
Presidential records, as those terms are
defined in title 44, United States Code,
including those created or maintained
by a government contractor, licensee,
certificate holder, or grantee that are
subject to the sponsoring agency’s

control under the terms of the contract,
license, certificate, or grant.

Referral means that information in an
agency’s records that was originated by
or is of interest to another agency is sent
to that agency for a determination of its
classification status.

Systematic declassification review
means the review for declassification of
classified information, including
previously exempted information,
contained in records that have been
determined by the Archivist of the
United States to have permanent
historical value in accordance with 44
U.S.C. 2107.

§1260.4 What NARA holdings are covered
by this part?

The NARA holdings covered by this
part are records legally transferred to
NARA, including Federal records, 44
U.S.C. 2107; Presidential records, 44
U.S.C. 2201-2207; Nixon Presidential
materials, 44 U.S.C. 2111 note; and
donated historical materials, 44 U.S.C.
2111.
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Subpart B—Responsibilities

§1260.20 Who is responsible for the
declassification of classified national
security Executive Branch information that
has been accessioned by NARA?

(a) Consistent with the requirements
of section 3.3 of the Order on automatic
declassification, the originating agency
is responsible for declassification of its
information and identifying equity
holders.

(b) An agency may delegate
declassification authority to NARA.

(c) If an agency does not delegate
declassification authority to NARA, the
agency is responsible for reviewing the
records to identify the equities of other
agencies before the date that the records
become eligible for automatic
declassification.

(d) NARA is responsible for the
declassification of records in its legal
custody of defunct agencies that have no
successor. NARA will consult with
agencies having an equity in the records
before making declassification
determinations in accordance with
sections 3.3(d)(3) and 3.6 of the Order.

§1260.22 Who is responsible for the
declassification of classified national
security White House originated
information in NARA’s holdings?

(a) NARA is responsible for
declassification of information from a
previous administration that was
originated by:

(1) The President and Vice President;

(2) The White House staff;

(3) Committees, commissions, or
boards appointed by the President; or,

(4) Others specifically providing
advice and counsel to the President or
acting on behalf of the President.

(b) NARA will consult with agencies
having equity in the records before
making declassification determinations
in accordance with sections 3.3(d)(3)
and 3.6 of Executive Order 13526.

§1260.24 Who is responsible for
declassification of foreign government
information in NARA’s holdings?

(a) The agency that received or
classified the information is responsible
for its declassification.

(b) In the case of a defunct agency,
NARA is responsible for declassification
of foreign government information, as
defined in section 6.1(s) of the Order, in
its holdings and will consult with the
agencies having equity in the records
before making declassification
determinations.

§1260.26 Who is responsible for issuing
special procedures for declassification of
records pertaining to intelligence activities
and intelligence sources or methods, or of
classified cryptologic records in NARA’s
holdings?

(a) The Director of National
Intelligence is responsible for issuing
special procedures for declassification
of classified records pertaining to
intelligence activities and intelligence
sources and methods.

(b) The Secretary of Defense is
responsible for issuing special
procedures for declassification of
classified cryptologic records.

§1260.28 Who is responsible for
declassifying Restricted Data, Formerly
Restricted Data, and Transclassified
Foreign Nuclear Information?

(a) Only designated officials within
the Department of Energy (DOE) may
declassify Restricted Data (RD) (as
defined by the Atomic Energy Act of
1954, as amended). The declassification
of Formerly Restricted Data (FRD) (as
defined in 10 CFR 1045.3) may only be
performed after designated officials
within DOE, in conjunction with
designated officials within DOD, have
determined that the FRD marking may
be removed. Declassification of
Transclassified Foreign Nuclear
Information (TFNI) (as defined in 32
CFR 2001.24(i)) may be performed only
by designated officials within DOE.

(b) Any record that contains RD, FRD,
or TFNI shall be excluded from
automatic declassification and referred
by the primary reviewing agency to DOE
using a completed SF 715 to
communicate both the referral action
and the actions taken on the equities of
the primary reviewing agency. Any
record identified by the primary
reviewing agency as potentially
containing RD, FRD, or TFNI shall be
referred to DOE using a completed SF
715.

Subpart C—The National
Declassification Center (NDC)

§1260.30 What is the NDC?

The National Declassification Center
(NDQ) is established within NARA to
streamline declassification processes,
facilitate quality-assurance measures,
and implement standardized training for
declassification of records determined
to have permanent historical value.

§1260.32 How is the NDC administered?

(a) The NDC is administered by a
Director, who shall be appointed by the
Archivist of the United States, in
consultation with the Secretaries of
State, Defense, Energy, and Homeland

Security, the Attorney General, and the
Director of National Intelligence.

(b) The Archivist, in consultation
with the representatives of the
participants in the NDC and after
receiving comments from the general
public, shall develop priorities for
declassification activities under the
responsibility of the NDC that are based
upon researcher interest and likelihood
of declassification.

§1260.34 What are the responsibilities of
the NDC?

The NDC shall coordinate the
following activities:

(a) Referrals, to include:

(1) Timely and appropriate processing
of all referrals in accordance with
section 3.3(d)(3) of Executive Order
13526; and

(2) The exchange among agencies of
detailed declassification guidance to
enable referrals as identified in
paragraph (a)(1) of this section.

(b) General interagency
declassification activities as necessary
to fulfill the requirements of sections 3.3
and 3.4 of the Order;

(c) The development of effective,
transparent, standard declassification
work processes, training, and quality
assurance measures;

(d) The development of solutions to
declassifying information contained in
electronic records and special media;
and planning for solutions for
declassifying information as new
technologies emerge;

(e) The documentation and
publication of declassification review
decisions; and support of NDC
declassification responsibilities by
linking and using existing agency
databases; and

(f) Storage, and related services, on a
reimbursable basis, for Federal records
containing classified national security
information.

§1260.36 What are agency responsibilities
with the NDC?

Agency heads shall fully cooperate
with the Archivist and the activities of
the NDC and provide the following
resources for NDC operations:

(a) Adequate and current
declassification guidelines to process
referrals in accordance with section
3.3(d)(3) of the Order and as indicated
in § 1260.54(a); and

(b) Assignment of agency personnel to
the NDC, at the request of the Archivist,
with delegated authority by the agency
head to review and exempt or declassify
information originated by that agency
found in records accessioned into the
National Archives of the United States;
and
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(c) Coordination with the NDC of the
establishment of any agency centralized
facilities and internal operations to
conduct declassification reviews to
ensure that such agencies conduct
internal declassification reviews of
records of permanent historical value.

§1260.38 How does the NDC ensure the
quality of declassification reviews?

An interagency team of experienced
declassification reviewers, established
by NDC, conducts a sampling of
reviewed records according to a
sampling regime approved by a separate
interagency program management team.
The interagency team will verify that
each series of agency reviewed records
complies with the requirements of the
Special Historical Records Review Plan
(Supplement) dated March 3, 2000
(DOE-NARA Plan), pursuant to the
requirements of Public Law 105-261
(112 Stat. 2259) and Public Law No.
106—65 (113 Stat. 938). Record series
that cannot be verified to have been
reviewed in accordance with the DOE-
NARA Plan will not proceed through
the NDC verification process until
verification is received by the NDC. The
DOE will participate on the interagency
team to conduct the quality control
reviews required by the DOE-NARA
Plan in accordance with priorities
established by the NDC.

§1260.40 What types of referrals will the
NDC process?

The NDC processes referrals of both
Federal records and Presidential
records. Referrals identified in
accessioned Federal records will be
processed by the Interagency Referral
Center (IRC); referrals identified in
records maintained by the Presidential
Libraries will be processed by the
Remote Archives Capture (RAC) Project.
(The RAC Project is a collaborative
program to facilitate the declassification
review of classified records in the
Presidential Libraries in accordance
with section 3.3 of the Order. In this
project, classified Presidential records at
the various Presidential Libraries are
scanned and brought to the Washington,
DC, metropolitan area in electronic form
for review by equity-holding agencies.)

§1260.42 How does the NDC process
referrals of Federal Records?

(a) All referrals are processed through
the IRC.

(b) Agencies will have one year from
the time they receive formal notification
of referrals by the NDC to review their
equity in the records. If an agency does
not complete its review within one year
of formal notification, its information
will be automatically declassified in
accordance with section 3.3(d)(3)(B) of

the Order unless the information has
been properly exempted by an equity
holding agency under section 3.3 of the
Order.

(c) Once notified, the agencies will
coordinate their review with the NDC so
the NDC can properly manage the
workflow of the IRC.

§1260.44 How does the NDC process RAC
Project referrals?

(a) The Presidential Libraries use the
RAC Project to process referrals.

(b) Agencies will be notified of RAC
Project referrals according to an annual
prioritization schedule via the NDC.

(c) The RAC Project identifies the
primary agency with equity in the
record.

(d) The primary agency will have up
to one year from the time it is notified
of their referral to complete the review
of its equity and identify all other
agencies (“secondary agencies”) with an
interest in the record. If an agency does
not complete its review in one year, its
equity will be automatically
declassified.

(e) Secondary agencies receiving
notification of their referrals through the
RAC Project will have up to one year
from the date of notification to complete
their review.

§1260.46 How does the Department of
Defense process referrals?

(a) The Department of Defense (DOD)
established the Joint Referral Center
(JRC) to review DOD agencies’ records
and all DOD equities within those
records for declassification in
accordance with section 3.3 of the
Order.

(b) The JRC shall include sufficient
quality assurance review policies that
are in accordance with policies at the
NDC and will provide the NDC with
sufficient information on the results of
these reviews to facilitate non-DOD
agency referral processing and final
archival processing for public release.

(c) NARA may loan accessioned
records to the JRC for this purpose.

Subpart D—Automatic Declassification

§1260.50 How are records at NARA
reviewed as part of the automatic
declassification process?

(a) Consistent with the requirements
of section 3.3 of Executive Order 13526
on automatic declassification, NARA
staff may review for declassification
records for which the originating
agencies have provided written
authority to apply their approved
declassification guides. The originating
agency must review records for which
this authority has not been provided.

(b) Agencies may choose to review
their own records that have been
transferred to NARA’s legal custody, by
sending personnel to the NARA facility
where the records are located to conduct
the declassification review.

(c) Classified materials in the
Presidential Libraries may be referred to
agencies holding equity in the records
through the RAC Project.

§1260.52 What are the procedures when
agency personnel review records in NARA’s
legal and physical custody?

(a) NARA will:

(1) Make the records available to
properly cleared agency reviewers;

(2) Provide space for agency reviewers
in the facility in which the records are
located to the extent that space is
available; and

(3) Provide training and guidance for
agency reviewers on the proper
handling of archival materials.

(b) Agency reviewers must:

(1) Follow NARA security regulations
and abide by NARA procedures for
handling archival materials;

(2) Use the Standard Form (SF) 715
and follow NARA procedures for
identifying and documenting records
that require exemption, referral, or
exclusion in accordance with section
3.3 of the Order or 32 CFR 2001.30(p);
and

(3) Obtain permission from NARA
before bringing into a NARA facility
computers, scanners, tape recorders,
microfilm readers, and other equipment
necessary to view or copy records.
NARA will not allow the use of any
equipment that poses an unacceptable
risk of damage to archival materials. See
36 CFR part 1254 for more information
on acceptable equipment.

(4) Provide NARA with information,
as requested by the Archivist and/or
NDC Director, on their review so as to
facilitate the processing of referrals and
archival processing.

§1260.54 Will NARA loan accessioned
records back to the agencies to conduct
declassification review?

In rare cases, when agency reviewers
cannot be accommodated at a NARA
facility, NARA will consider a request to
loan records back to an originating
agency in the Washington, DG,
metropolitan area for declassification
review. Each request will be judged on
a case-by-case basis. The requesting
agency must:

(a) Ensure that the facility in which
the documents will be stored and
reviewed passes a NARA inspection to
ensure that the facility maintains:

(1) The correct archival environment
for the storage of permanent records;
and
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(2) The correct security conditions for
the storage and handling of classified
national security materials.

(b) Meet NARA requirements for
ensuring the safety of the records;

(c) Abide by NARA procedures for
handling of archival materials;

(d) Identify and mark documents that
cannot be declassified in accordance
with NARA procedures; and

(e) Obtain NARA approval for use of
any equipment such as scanners,
copiers, or cameras to ensure that they
do not pose an unacceptable risk of
damage to archival materials.

§1260.56 What are NARA considerations
when implementing automatic
declassification?

(a) Integral File Blocks. Classified
records within an integral file block that
have not been reviewed and properly
exempted from declassification, or
referred to an equity holder, will be
automatically declassified on December
31 of the year that is 25 years from the
date of the most recent record within
the file block, except as specified in
paragraphs (b), (c), and (d) of this
section. For the purposes of automatic
declassification, integral file blocks
shall contain only records dated within
10 years of the oldest record in the
block. The records of each Presidential
Administration will be treated as an
integral file block and will be scanned
for declassification review through the
RAC Project.

(b) Special media records. After
consultation with the Director of the
National Declassification Center and
before the records are subject to
automatic declassification, an agency
head or senior agency official may delay
automatic declassification for up to five
additional years for classified
information contained in media that
make a review for possible
declassification exemptions more
difficult or costly. NARA, through the
NDC, will coordinate processing of
referrals made in these special media
records as part of its overall
prioritization strategy.

(c) Referrals. The IRC at the NDC will
provide official notification for Federal
records, while the RAC Project will
provide formal notification for
Presidential records. For agencies which
fail to act on their referrals after formal
notification by the IRC or the RAC
Project, NARA will automatically
declassify their information in
accordance with section 3.3(d)(3)(B) of
the Order.

(d) Additional referrals. Agencies will
identify referrals in accordance with
section 3.3(d)(3) of the Order. NARA
will delay automatic declassification for

up to 1 year for classified records that
have been identified by the originating
agency or by NARA as having classified
information that requires referral that
were not identified by the primary
reviewing agency.

(e) Other circumstances. Information
from another agency that has not been
properly identified and referred is not
subject to automatic declassification.
When NARA identifies information, in
accordance with section 3.3 of the
Order, that agency will have up to 1
year from the date of formal notification
to review its information for
declassification.

(f) Discovery of information
inadvertently not reviewed. When
NARA identifies a file series or
collection in its physical and legal
custody that contains classified
information over 25 years old and that
was inadvertently not reviewed before
the effective date of automatic
declassification, NARA must report the
discovery to the Information Security
Oversight Office (ISOO) and to the
responsible agency head or senior
agency official within 90 days of
discovery. ISOO, the responsible
agency, and NARA will consult on a
delay of up to three years to review the
records.

Subpart E—Systematic
Declassification

§1260.60 How does the NDC facilitate
systematic review of records exempted at
the individual record or file series level?

(a) NARA, through the NDC, follows
the procedures established in § 1260.52
above regarding agency access for
review of exempt file series.

(b) NARA, through the NDC, will
establish a prioritization schedule for
review of exempted individual Federal
records. This schedule will take into
account upcoming exemption
expiration, researcher interest and
likelihood of declassification. This
schedule will be included as part of the
NDC annual work plan.

(c) The Presidential Libraries will
work directly with agencies to facilitate
the review of records exempted at the
file series level.

(d) The Presidential Libraries, through
the NDC, will establish a prioritization
schedule for review of previously
exempted classified materials in the
Presidential Library system. These
materials will be referred to agencies
holding equity in the records via the
RAC Project.

Subpart F—Mandatory Declassification
Review (MDR)

§1260.70 How does a researcher submit
an MDR request?

(a) For Federal records in NARA’s
physical and legal custody, requests for
MDR should be submitted to: National
Archives at College Park, ANDC (Attn:
MDR Staff), 8601 Adelphi Road, Room
2600, College Park MD 20740 or
specialaccess_foia@nara.gov;

(b) For Presidential records, Nixon
Presidential materials, or donated
presidential materials in the custody of
the Presidential Libraries, MDR requests
should be submitted to the Presidential
Library with physical and legal custody
of the records;

(c) For Congressional records in
NARA'’s custody, MDR requests should
be submitted to: The Center for
Legislative Archives, 700 Pennsylvania
Ave. NW., Washington, DC 20408 or
legislative.archives@nara.gov.

(d) For all records in NARA'’s physical
and legal custody, MDR requests must
describe the record or material with
sufficient specificity to enable NARA to
locate it with a reasonable amount of
effort. If NARA is unable to locate the
record or material, or requires
additional information, NARA will
inform the requester.

§1260.72 What procedures does NARA
follow when it receives a request for
Executive Branch records under MDR?

(a) NARA will review the requested
records and determine if they have
already been released. If not, NARA will
refer copies of the records to the
originating agency and to agencies that
may have an interest or activity with
respect to the classified information for
declassification review. Agencies may
also send personnel to a NARA facility
where the records are located to conduct
a declassification review, or may
delegate declassification authority to
NARA.

(b) When the records were originated
by a defunct agency that has no
successor agency, NARA is responsible
for making the declassification
determinations, but will consult with
agencies having interest in or activity
with respect to the classified
information.

(c) If the document or information has
been reviewed for declassification
within the past 2 years, NARA may opt
not to conduct a second review and may
instead inform the requester of this fact
and of the prior review decision and
advise the requester of appeal rights in
accordance with 32 CFR 2001.33.

(d) If NARA determines that a
requester has submitted a request for the
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same information under both MDR and
the Freedom of Information Act (FOIA),
as amended, NARA will notify the
requester that he/she is required to elect
one process or the other. If the requester
fails to elect one or the other, the
request will be treated under the FOIA,
unless the requested information or
materials are subject only to mandatory
review.

(e) In every case, NARA will
acknowledge receipt of the request and
inform the requester of the action taken.
If additional time is necessary to make
a declassification determination on
material for which NARA has delegated
authority, NARA will tell the requester
how long it will take to process the
request and advise the requester of
available appeal rights. NARA may also
inform the requester if part or all of the
requested information is referred to
other agencies for declassification
review in accordance with section 3.6(a)
and (b) of the Executive Order.

(f) If NARA fails to provide the
requester with a final decision on the
mandatory review request within one
year of the original date of the request,
the requester may appeal to the
Interagency Security Classification
Appeals Panel (ISCAP).

§1260.74 What are agency responsibilities
after receiving an MDR request forwarded
by NARA?

(a) The agency receiving the referral
will promptly process and review the
referral for declassification and public
release on a line-by-line basis in
accordance with section 3.5(c) of the
Order and communicate its review
decisions to NARA.

(b) The agency must notify NARA of
any other agency to which it forwards
the request in those cases requiring the
declassification determination of
another agency to which NARA has not
already sent a referral for review.

(c) The agency must return to NARA
a complete copy of each referred
document with the agency
determination clearly stated to leave no
doubt about the status of the
information and the authority for its
continued classification or its
declassification.

§1260.76 What are NARA'’s procedures
after it has received the agency’s
declassifications determination?

(a) If a document cannot be
declassified in its entirety, the agency
must return to NARA a copy of the
document with those portions that
require continued classification clearly
marked. If a document requires
continued classification in its entirety,
the agency must return to NARA a copy
of the document clearly so marked.

(b) NARA will notify the requester of
the results of its review and make
available copies of documents
declassified in full and in part. If the
requested information cannot be
declassified in its entirety, NARA will
send the requester a notice of the right
to appeal the determination within 60
calendar days to the Deputy Archivist of
the United States, National Archives
and Records Administration, 8601
Adelphi Road, College Park, MD 20740—
6001. Additional information on
appeals is located in 36 CFR Part 1264
and in Appendix A to 32 CFR Part 2001
(Article VIII).

§1260.78 What is the appeal process
when an MDR request for Executive Branch
information in NARA'’s legal custody is
denied in whole or in part?

(a) NARA shall respond to the
requester in writing that her/his
mandatory declassification review
request was denied in full or in part and
the rationale for the denial by using the
appropriate category in either section
1.4 of the Order for information that is
less than 25 years old, or section 3.3 of
the Order for information that is older
than 25 years, or 32 CFR 2001.30(p) for
information governed by the Atomic
Energy Act of 1954, as amended, or the
National Security Act of 1947, as
amended. NARA will send the requester
a notice of the right to appeal the
determination within 60 calendar days
to the Deputy Archivist of the United
States, National Archives and Records
Administration, 8601 Adelphi Road,
College Park, MD. If a final decision on
the appeal is not made within 60
working days of the date of the appeal,
the requester may appeal to the
Interagency Security Classification
Appeals Panel (ISCAP).

(b) NARA will process all appeals in
accordance with 32 CFR
2001.33(a)(2)(iii). NARA will inform all
agencies with equity interests in the
denied information. Those agencies will
assist NARA in the appellate process
and provide NARA with final
declassification review decisions in a
timely manner and consistent with 32
CFR 2001.33(a)(2)(iii).

(c) NARA will also notify the
requester of the right to appeal denials
of access to the Interagency Security
Classification Appeals Panel, Attn:
Mandatory Declassification Review
Appeals, c/o Information Security
Oversight Office, National Archives and
Records Administration, 700
Pennsylvania Avenue NW., Room 503,
Washington, DC 20408; iscap@nara.gov.

(d) The pertinent NARA office or
Presidential Library will coordinate the
potential release of information

declassified by the Interagency Security
Classification Appeals Panel (ISCAP).

Subpart G—Reclassification of
Records Transferred to NARA

§1260.80 What actions must NARA take
when information in its physical and legal
custody is reclassified after declassification
under proper authority?

(a) When information in the physical
and legal custody of NARA that has
been available for public use following
declassification under proper authority
is proposed for reclassification in
accordance with 32 CFR 2001.13(b)(1),
NARA shall take the following actions:

(1) The agency head making the
determination to reclassify the
information shall notify the Archivist of
the potential reclassification in writing,

(2) The Archivist shall suspend public
access pending approval or disapproval
by the Director of the Information
Security Oversight Office of the
reclassification request, and

(3) The Director of the Information
Oversight Office shall normally make a
decision on the validity of the
reclassification request within 30 days,
and

(4) The decision of the Director of
ISOO may be appealed by the Archivist
or the agency head to the President
through the National Security Advisor.

(5) Access shall remain suspended
pending a prompt decision on the

appeal.
(b) [Reserved]

§1260.82 What actions must NARA take
with information in its physical and legal
custody that has been made available to the
public after declassification without proper
authority?

(a) When information in the physical
and legal custody of NARA has been
made available for public use following
declassification without proper
authority and needs to have its original
classification markings restored, the
original classification authority shall
notify the Archivist in writing in
accordance with 32 CFR 2001.13(a)(1).

(b) If the Archivist does not agree with
the reclassification decision and the
information is more than 25 years old,
the information will be temporarily
withdrawn from public access and the
Archivist will appeal the agency
decision to the Director of ISOO, who
will make a final decision in accordance
with 32 CFR 2001.13(a)(1). The decision
of the Director of ISOO may be appealed
by the Archivist or the agency head to
the President through the National
Security Advisor.

(c) Information about records that
have been reclassified or have had their
classification restored as described in
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§§1260.80 and 1260.82 will be made
available quarterly through the NARA
Web site, http://www.archives.gov/
about/plans-reports/withdrawn/.
Information will include the responsible
agency, NARA location, date
withdrawn, number of records, and
number of pages.

Dated: December 14, 2011.
David S. Ferriero,
Archivist of the United States.
[FR Doc. 2011-33284 Filed 12—28-11; 8:45 am]
BILLING CODE 7515-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-A009

Extension of Statutory Period for
Compensation for Certain Disabilities
Due to Undiagnosed llinesses and
Medically Unexplained Chronic Multi-
Symptom llinesses

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is issuing this interim final
rule to amend its adjudication
regulation regarding compensation for
disabilities suffered by veterans who
served in the Southwest Asia Theater of
Operations during the Persian Gulf War.
This amendment is necessary to extend
the period during which disabilities
associated with undiagnosed illnesses
and medically unexplained chronic
multi-symptom illnesses must become
manifest in order for a veteran to be
eligible for compensation.

DATES: Effective Date: This interim final
rule is effective December 29, 2011.
Comments must be received by VA on
or before February 27, 2012.
ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
(This is not a toll-free number).
Comments should indicate that they are
submitted in response to ‘“RIN 2900-
AO09—Extension of Statutory Period
for Compensation for Certain
Disabilities Due to Undiagnosed
Illnesses and Medically Unexplained
Chronic Multi-Symptom Illnesses.”
Copies of comments received will be
available for public inspection in the
Office of Regulation Policy and
Management, Room 1063B, between the

hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays). Please
call (202) 461—-4902 for an appointment.
(This is not a toll-free number). In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System (FDMS) at www.Regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Nancy Copeland, Consultant,
Regulations Staff (211D), Compensation
and Pension Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue NW.,
Washington, DC 20420, (202) 461-9428.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: In
response to the needs and concerns of
veterans who served in the Southwest
Asia theater of operations during the
Persian Gulf War, Congress enacted the
Persian Gulf War Veterans’ Benefits Act,
Title I of the Veterans’ Benefits
Improvement Act of 1994, Public Law
103—-446, which was codified at 38
U.S.C. 1117. This law provided
authority for the Secretary of Veterans
Affairs (Secretary) to compensate Gulf
War veterans with a chronic disability
resulting from an undiagnosed illness
that became manifest either during
service on active duty in the Southwest
Asia theater of operations during the
Persian Gulf War or to a degree of ten
percent or more disabling during a
presumptive period determined by the
Secretary.

Public Law 103—446 directed the
Secretary to prescribe by regulation the
period of time, following service in the
Southwest Asia theater of operations,
determined to be appropriate for the
manifestation of an illness warranting
payment of compensation. It further
directed that the Secretary’s
determination of a presumptive period
be made only following a review of any
credible medical or scientific evidence
and the historical treatment afforded
disabilities for which manifestation
periods have been established, taking
into account other pertinent
circumstances regarding the experiences
of veterans of the Persian Gulf War.

To implement 38 U.S.C. 1117, VA
published a final rule to add 38 CFR
3.317, which established the framework
for the Secretary to pay compensation
under the authority granted by the
Persian Gulf War Veterans’ Benefits Act.
See 60 FR 6660, February 3, 1995. As
part of that rulemaking, VA established
a 2 year, post-Gulf War service
presumptive period based primarily on
the historical treatment of disabilities
for which manifestation periods have
been established and pertinent facts
known regarding service in the

Southwest Asia theater of operations
during the Persian Gulf War. VA
determined that there was little or no
scientific or medical evidence, at that
time, useful in determining an
appropriate presumptive period for
undiagnosed illnesses.

Due to the continuing lack of medical
and scientific evidence about the nature
and cause of the illnesses suffered by
Gulf War veterans and the inadequacy
of a designated presumptive period for
undiagnosed illnesses, the Secretary
established December 31, 2001, as the
date by which an undiagnosed illness
must become manifest for purposes of
claims based on service in the
Southwest Asia theater of operations
during the Persian Gulf War. In 2001,
VA further extended the period from
December 31, 2001, to December 31,
2006.

In December 2001, section 202(a) of
Public Law 107-103 amended 38 U.S.C.
1117 by revising the term ““chronic
disability” to include the following (or
any combination of the following): (a)
An undiagnosed illness; (b) a medically
unexplained chronic multi-symptom
illness (such as chronic fatigue
syndrome, fibromyalgia, and irritable
bowel syndrome) that is defined by a
cluster of signs and symptoms; or (c)
any diagnosed illness that the Secretary
determines warrants a presumption of
service connection. The revised term
“qualifying chronic disability,” has
broadened the scope of those health
outcomes the Secretary may include
under the presumption of service
connection. Under 38 U.S.C. 1117, a
chronic disability must still occur
during service in the Southwest Asia
theater of operations during the Persian
Gulf War, or to a degree of ten percent
or more disabling during the prescribed
presumptive period following such
service. VA amended 38 CFR 3.317 to
reflect these changes. See 68 FR 34539,
June 10, 2003.

As required by Public Law 105-277,
the National Academy of Sciences
(NAS) conducts ongoing review,
evaluation, and summarization of the
scientific and medical literature for peer
review regarding the possible
association between service in the
Southwest Asia theater of operations
and long-term adverse health effects.
Due to the inconclusive nature of the
scientific and medical evidence
concerning the manifestation period for
the subject illnesses, in December 2007,
VA published a final rule to further
extend the manifestation period from
December 31, 2006 (previously
extended), to December 31, 2011. See 72
FR 68507—01. Additionally, on October
13, 2010, Congress enacted section 806
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of Public Law 111-275, which directed
NAS to continue to review, evaluate,
and summarize scientific and medical
literature associated with Persian Gulf
War service and broadly expanded the
time frame for NAS to complete this
research, since military operations in
the Southwest Asia Theater of
Operations continue, including
Operation Iraqi Freedom, and no end
date for the Gulf War has been
established by Congress. See 38 U.S.C.
101(33).

In a report published in 2010 titled
Gulf War and Health, Volume 8: Update
of Health Effects of Serving in the Gulf
War, NAS evaluated the available
scientific and medical literature
regarding the prevalence of chronic
multi-symptom illnesses in Gulf War
veterans. Consistent with its prior
findings, NAS concluded, based on
multiple studies, that there is sufficient
evidence of an association between
deployment to the Gulf War and chronic
multi-symptom illness. NAS analyzed
two follow-up studies that surveyed
veterans who served in the Gulf War in
1991 in order to determine whether the
increased prevalence of chronic multi-
symptom illness persisted several years
after such service. One study, conducted
10 years after the 1991 Gulf War,
involved conducting detailed
examinations and medical histories of
veterans deployed to the Gulf War and
non-deployed veterans of the same era.
The study found that, 10 years after the
1991 Gulf War, chronic multi-symptom
illness was nearly twice as prevalent in
veterans deployed to the Gulf War
(present in 28.9 percent of such
veterans) than in the non-deployed
veterans (15.8 percent). The study found
that the prevalence of chronic multi-
symptom illness decreased gradually
over time, but remained significantly
elevated 10 years after service. The
other follow-up study involved a 2005
survey of veterans deployed to the 1991
Gulf War and their non-deployed
counterparts of that era. That study
found that 36.5 percent of the deployed
veterans reported experiencing
symptoms of chronic multi-symptom
illness in 2005, compared to 11.7
percent of the non-deployed veterans.
While this report is limited in that it is
based on self-reports, the results are
statistically significant and are
consistent with the other follow-up
report.

The currently available scientific and
medical literature thus suggests that,
while the prevalence of chronic multi-
symptom illness may decrease over time
following deployment to the Gulf War,
the prevalence remains significantly
elevated among deployed veterans more

than a decade after deployment. At
present, there is not a sufficient basis to
identify the point, if any, at which the
increased risk of chronic multi-
symptom illness may abate. Further
follow-up studies may provide
additional information relevant to this
issue in the future.

Section 501(a) of Title 38, United
States Code, provides that the Secretary
of Veterans Affairs “[h]as authority to
prescribe all rules and regulations
which are necessary or appropriate to
carry out the laws administered by the
Department and are consistent with
those laws.” Because scientific
uncertainty remains as to the cause of
illnesses suffered by Persian Gulf War
veterans and the time period in which
such veterans have an increased risk of
chronic multi-symptom illness, and
because scientific studies and NAS
reviews are ongoing, in order to ensure
that benefits established by Congress are
fairly administered, VA is further
amending 38 CFR 3.317 to extend the
evaluation period from December 31,
2011, to December 31, 2016.

Administrative Procedures Act

The Secretary of Veterans Affairs
finds that there is good cause under the
provisions of 5 U.S.C. 553(b)(3)(B) to
publish this rule without prior
opportunity for public comment. Absent
extension of the sunset date in the
current regulation, VA’s authority to
provide benefits in new claims for
qualifying chronic disability in Gulf
War veterans will lapse on December
31, 2011. A lapse of such authority
would have significant adverse impact
on veterans disabled due to such
disabilities. To avoid such impact, VA
is issuing this rule as an interim final
rule. However, VA invites public
comments on this interim final rule and
will fully consider and address any
comments received.

Paperwork Reduction Act

This document contains no provisions
constituting a new collection of
information under the Paperwork
Reduction Act (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This rule would
not affect any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this rule is exempt from the initial and
final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this rule have been
examined and it has been determined to
be a significant regulatory action under
Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This rule would have no such
effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this rule are: 64.109, Veterans
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Compensation for Service-Connected
Disability.
Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on November 28, 2011, for
publication.

List of Subjects in 38 CFR Part 3
Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.
Dated: December 22, 2011.
Robert C. McFetridge,

Director of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 3 as
follows:

PART 3—ADJUDICATION

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

§3.317 [Amended]

m 2.In §3.317, paragraph (a)(1)(i),
remove the date “December 31, 2011”
and add, in its place, “December 31,
2016”.

[FR Doc. 2011-33222 Filed 12-28—11; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-OAR-2011-0032; FRL-9613-3]

Approval and Promulgation of Air
Quality Implementation Plans; New
Mexico; Albuquerque/Bernalillo
County; Prevention of Significant
Deterioration; Greenhouse Gas
Tailoring Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving a
revision to the Albuquerque/Bernalillo
County, New Mexico State
Implementation Plan (SIP) that was
submitted by the Governor of New

Mexico to EPA on December 15, 2010.
This SIP revision modifies
Albuquerque/Bernalillo County’s
Prevention of Significant Deterioration
(PSD) program to establish appropriate
emission thresholds for determining
which new stationary sources and
modification projects become subject to
Albuquerque/Bernalillo County’s PSD
permitting requirements for their
greenhouse gas (GHG) emissions. EPA is
fully approving the Albuquerque/
Bernalillo County, New Mexico
December 15, 2010 PSD SIP revision
because the Agency has determined that
this PSD SIP revision is in accordance
with section 110 and part C of the
Federal Clean Air Act and EPA
regulations regarding PSD permitting for
GHGs.

DATES: This final rule will be effective
January 30, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06-OAR-2011-0032. All
documents in the docket are listed in
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information the
disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202—-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. A 15 cent
per page fee will be charged for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area on the seventh
floor at 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733.

The State submittal related to this SIP
revision, and which is part of the EPA
docket, is also available for public
inspection at the Local Air Agency
listed below during official business
hours by appointment:

Albuquerque Environmental Health
Department, Suite 3023, 3rd floor, One
Civic Plaza, 400 Marquette Avenue
NW., Albuquerque, New Mexico 87102.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
final rule, please contact Mr. Mike
Miller (6PD-R), Air Permits Section,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite
1200, Dallas, TX 75202—-2733. The
telephone number is (214) 665—7550.
Mr. Miller can also be reached via
electronic mail at
miller.michael@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
the EPA. This supplementary
information section is arranged as
follows:

I. What is the background for this action?
II. What final action is EPA taking?
III. Statutory and Executive Order Reviews

I. What is the background for this
action?

The background for EPA’s national
actions pertaining to GHG’s as well as
today’s action is discussed in detail in
our September 26, 2011 proposal (76 FR
59334). The comment period was open
for thirty days and no comments were
received.

II. What final action is EPA taking?

We are fully approving Albuquerque/
Bernalillo County’s December 15, 2010,
SIP submittal, relating to PSD
requirements for GHG-emitting sources
in Albuquerque/Bernalillo County.
Specifically, the SIP revision establishes
appropriate emissions thresholds for
determining PSD applicability to new
and modified GHG-emitting sources in
accordance with EPA’s Tailoring Rule.
We are approving this SIP revision
because it is in accordance with the
Clean Air Act (CAA) and EPA
regulations regarding PSD permitting for
GHGs.

As explained in our proposed
approval of the Albuquerque/Bernalillo
County December 15, 2010, SIP
revision, 76 FR 59334 (September 26,
2011), since we are approving
Albuquerque/Bernalillo County’s
changes to its air quality regulations to
incorporate the appropriate thresholds
for GHG permitting applicability into its
SIP, then paragraph (e) in Section
52.1634 of 40 CFR part 52, as included
in EPA’s SIP Narrowing Rule—which
codifies EPA’s limiting its approval of
Albuquerque/Bernalillo County’s PSD
SIP to not cover the applicability of PSD
to GHG-emitting sources below the
Tailoring Rule thresholds—is no longer
necessary. In today’s action, we are also
amending Section 52.1634 of 40 CFR
part 52 to remove this unnecessary
regulatory language.
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III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the

appropriate circuit by February 27,
2012. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purpose of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
and Reporting and recordkeeping
requirements.

Dated: December 14, 2011.

Al Armendariz,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart GG—New Mexico

m 2. The second table in § 52.1620(c)
entitled “EPA Approved Albuquerque/
Bernalillo County, NM Regulations” is
amended by revising the entry for ‘“Part
61 (20.11.61), Prevention of Significant
Deterioration,” to read as follows:

§52.1620 Identification of plan.
* * * * *

(C) * *x %
* * * * *

EPA APPROVED ALBUQUERQUE/BERNALILLO COUNTY, NM REGULATIONS

State ap-
State citation Title/subject proval/effective EPA approval date Explanation
date

New Mexico Administrative Code (NMAC) Title 20—Environment Protection, Chapter 11—Albuquerque/Bernalillo County Air Quality

Control Board

Part 61 (20.11.61)

cant Deterioration.

Prevention of Signifi-

1/10/2011  12/29/11 [Insert FR
page number where

document begins].

Only sections 20.11.61.6, 20.11.61.7,
20.11.61.11, 20.11.61.12, 20.11.61.20, and
20.11.61.27 of Part 61 are approved as of
12/29/11. The remainder of Part 61 remains
unchanged from EPA’s approval of April 26,
2007 (72 FR 20728).
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EPA APPROVED ALBUQUERQUE/BERNALILLO COUNTY, NM REGULATIONS—Continued

State ap-
State citation Title/subject proval/effective EPA approval date Explanation
date

§52.1634 [Amended]

m 3. Section 52.1634 is amended by
removing paragraphs (d) and (e).

[FR Doc. 2011-33280 Filed 12-28-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2007-0314; FRL-9613-2]
Approval and Promulgation of

Implementation Plans; Oklahoma;
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving severable
portions of State Implementation Plan
(SIP) revisions submitted by Oklahoma
to address Clean Air Act (CAA)
requirements that prohibit air emissions
which will contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State for the
1997 fine particulate matter (PM, s)
National Ambient Air Quality Standards
(NAAQS or standards) and the 2006 24-
hour PM, s NAAQS. EPA is also
approving the severable portion of a SIP
revision submitted by the State of
Oklahoma to address the CAA
requirement that prohibits air emissions
which will contribute significantly to
nonattainment in any other State for the
1997 8-hour ozone National Ambient
Air Quality Standards (NAAQS or
standards). EPA is taking no action at
this time on the severable portion of the
SIP revision submitted to address the
CAA requirement that prohibits air
emissions which will interfere with
maintenance of the 1997 ozone NAAQS
in any other State. This action is being
taken under section 110 of the CAA.
DATES: This final rule is effective on
January 30, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06—OAR-2007-0314. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information

or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202—-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act Review Room between
the hours of 8:30 a.m. and 4:30 p.m.
weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The state submittal is also available
for public inspection during official
business hours, by appointment, at the
Oklahoma Department of Environmental
Quality, 707 North Robinson, P.O. Box
1677, Oklahoma City, Oklahoma 73101-
1677.

FOR FURTHER INFORMATION CONTACT: Carl
Young, Air Planning Section (6PD-L),
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—2733, telephone
(214) 665—6645; email address
young.carl@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.

Outline

I. Background
II. Final Action
II. Statutory and Executive Order Reviews

I. Background

The background for today’s action is
discussed in detail in our October 17,
2011, proposal (76 FR 64065). In that
notice, we addressed severable portions
of SIP revisions submitted by the state

of Oklahoma to address the requirement
in section 110(a)(2)(D)(i)(I) of the Clean
Air Act that all SIPs contain adequate
provisions to prohibit emissions that
significantly contribute to
nonattainment of the NAAQS in another
state and to prohibit emissions that
interfere with maintenance of the
NAAQS in another state. 42 U.S.C.
7410(a)(2)(D)({)(I). Specifically, we
proposed to (1) disapprove, or in the
alternative, approve the severable
portion of the May 1, 2007, SIP
submittal asserting that Oklahoma does
not interfere with maintenance of the
1997 8-hour ozone NAAQS in other
states, (2) approve the severable portion
of the May 1, 2007, SIP submittal
asserting that Oklahoma emissions do
not contribute significantly to
nonattainment of the 1997 8-hour ozone
NAAQS in other states, and (3) approve
the severable portions of the May 1,
2007, and April 5, 2011, SIP submittals
asserting that Oklahoma emissions do
not contribute significantly to
nonattainment in, or interfere with
maintenance of the 1997 and 2006 PM, 5
NAAQS in other states.

We received comments on our
proposal from (1) the Oklahoma
Department of Environmental Quality,
(2) Western Farmers Electric
Cooperative and Oklahoma Gas and
Electric Company, and (3) the Oklahoma
Attorney General. The comments are
available for review in the electronic
docket for this rulemaking at the
regulations.gov Web site (Docket No.
EPA-R06—-0OAR-2007—-0314). All the
comments addressed our proposal to
disapprove, or in the alternative,
approve the severable portion of the
May 1, 2007, SIP submittal
demonstrating Oklahoma does not
interfere with maintenance of the 1997
8-hour ozone NAAQS in other states.
We are not taking any final action at this
time on that severable portion of our
October 17, 2011 proposal. Therefore,
we are also not addressing at this time
the comments we received regarding
that severable portion of the proposal.
We intend to respond to comments and
take a final action in a future
rulemaking.

We did not receive any adverse
comments regarding our proposal to
approve the severable portions of the
SIP submittals demonstrating that
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Oklahoma emissions (1) do not
contribute significantly to
nonattainment of the 1997 ozone
NAAQS in other states, and (2) do not
contribute significantly to
nonattainment, or interfere with
maintenance of the 1997 and 2006 PM, s
NAAQS in other states.

II. Final Action

We are approving the severable
portion of the Oklahoma SIP revision
submitted on May 1, 2007, to address
the significant contribution to
nonattainment requirement for the 1997
8-hour ozone NAAQS. We are also
approving the severable portions of the
SIP revisions submitted on May 1, 2007,
and April 5, 2011, to address the
significant contribution to
nonattainment or interference with
maintenance requirements for the 1997
PM2A5 NAAQS and the 2006 PM2,5
NAAQS. This action is being taken
under section 110 of the CAA.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 27,
2012. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposed of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter, Sulfur
dioxide.

Dated: December 16, 2011.
Al Armendariz,
Regional Administrator, Region 6.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart LL—Oklahoma

m 2. The first table in § 52.1920(e)
entitled “EPA—Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Oklahoma SIP” is
amended by adding entries for
“Interstate transport for the 1997 ozone
NAAQS (contribute to nonattainment)”’,
“Interstate transport for the 1997 PM, s
NAAQS (contribute to nonattainment or
interfere with maintenance)’’, and
“Interstate transport for the 2006 PM, s
NAAQS (contribute to nonattainment or
interfere with maintenance)” at the end.
The additions read as follows:

§52.1920 Identification of plan.
* * * * *
(e) * * %

EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE OKLAHOMA SIP

Applicable geographic  State submittal

Name of SIP provision of nonattainment area date EPA approval date Explanation
Interstate transport for the 1997 ozone NAAQS Statewide .........c......... 5/1/2007 12/29/11 [Insert FR

(contribute to nonattainment).

page number where
document begins].
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EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE OKLAHOMA SIP—Continued

Name of SIP provision

Applicable geographic  State submittal

EPA approval date Explanation

or nonattainment area date
Interstate transport for the 1997 PM,s NAAQS Statewide .................... 5/1/2007 12/29/11 [Insert FR
(contribute to nonattainment or interfere with page number where
maintenance). document begins].
Interstate transport for the 2006 PM,s NAAQS Statewide .........c......... 4/5/2011  12/29/11 [Insert FR

(contribute to nonattainment or interfere with

maintenance).

page number where
document begins].

[FR Doc. 2011-33282 Filed 12-28-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-R04-SFUND-2011-0574; FRL-9612-
5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Hipps Road Landfill Superfund
Site

AGENCY: Environmental Protection
Agency.

ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 4 is publishing a
direct final Notice of Deletion of the
Hipps Road Landfill Superfund Site
(Site), located in Jacksonville, Florida,
from the National Priorities List (NPL).
The NPL, promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
Florida, through the Florida Department
of Environmental Protection, because
EPA has determined that all appropriate
response actions under CERCLA, other
than operation, maintenance, and five-
year reviews have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: This direct final deletion is
effective February 27, 2012 unless EPA
receives adverse comments by January
30, 2012. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final deletion
in the Federal Register informing the
public that the deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-R04—
SFUND-2011-0574, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e Email: miller.scott@epa.gov

e Fax:(404) 562—8896

e Mail: Scott Miller, Remedial Project
Manager, Superfund Remedial Branch,
Section C, Superfund Division, U.S.
EPA Region 4, 61 Forsyth Street SW.,
Atlanta, GA 30303.

e Hand delivery: Same address as
listed above. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-R04-SFUND-2011—
0574. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be

able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statue. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
U.S. EPA Record Center, 61 Forsyth
Street SW., Atlanta, GA 30303; Hours:
8 a.m. to 4 p.m., Monday through
Friday. Jacksonville Public Library,
6886 103rd Street, Jacksonville, FL
32210; Monday-Thursday: 10 a.m.—9
p.m., Friday & Saturday: 10 a.m.—6 p.m.
Sunday: 1 p.m.—6 p.m.

FOR FURTHER INFORMATION CONTACT:
Scott Miller, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, GA 30303, (404) 562-9120,
email: miller.scott@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

1. Introduction

EPA Region 4 is publishing this direct
final Notice of Deletion of the Hipps
Road Landfill (Site), from the National
Priorities List (NPL). The NPL
constitutes Appendix B of 40 CFR part
300, which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
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risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions if future conditions
warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective February 27,
2012 unless EPA receives adverse
comments by January 30, 2012. Along
with this direct final Notice of Deletion,
EPA is co-publishing a Notice of Intent
to Delete in the “Proposed Rules”
section of the Federal Register. If
adverse comments are received within
the 30-day public comment period on
this deletion action, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Hipps Road Landfill
Superfund Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the Site
from the NPL unless adverse comments
are received during the public comment
period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i. responsible parties or other persons
have implemented all appropriate
response actions required;

ii. all appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. the remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

III. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the State of
Florida prior to developing this direct
final Notice of Deletion and the Notice
of Intent to Delete co-published today in
the “Proposed Rules” section of the
Federal Register.

(2) EPA has provided the Florida
Department of Environmental Protection
(FDEP) 30 working days for review of
this notice and the parallel Notice of
Intent to Delete prior to their
publication today, and the state, through
the FDEP, has concurred on the deletion
of the Site from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,
Florida Times-Union. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

(4) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take

enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

The twelve acre Hipps Road Landfill
Site (EPA CERCLIS Identification
Number FLD980709802) is located on
the southeastern corner at the
intersection of Hipps Road and Exline
Road in Jacksonville Heights, Duval
County, Florida. Landfill operations
were conducted on approximately six
acres of the Site. The Site is surrounded
by a residential neighborhood. The
Site’s landfill area was initially a
cypress swamp. In 1968, property owner
G. O. Williams contracted with Waste
Control of Florida (WCF) to fill the low-
lying areas of the property. Landfill
operations ceased in 1970 and were
covered by soil. In the early 1980s,
residents complained about unusual
tastes and odors in private water wells,
which led to investigations that
identified groundwater contamination.
The City of Jacksonville began to
provide residents with bottled water for
use as a potable water source. The City
of Jacksonville completed the extension
of a city water line to the affected area
in October 1983 and by September 1985,
all area residents were connected to the
public water system. WCF acquired the
residential properties in 1987. Waste
Management Corporation (WM)
inherited the Site property through its
acquisition of WCF. Surface water is not
used as a drinking water supply in the
area. Surface waters nearby are used for
recreational purposes such as
swimming, boating, and fishing. There
are no ecologically sensitive areas near
the Site, which is situated above the
500-year flood plain. WM, the current
landowners, have expressed interest in
using the Site as a wildlife habitat area.
The Site was proposed to the NPL in
September 1983 (48 FR 40674) and was
finalized to the NPL on September 21,
1984 (49 FR 37070).

Remedial Investigation and Feasibility
Study (RI/FS)

In May 1986, EPA presented the
results of the RI/FS, which included
geophysical investigations, soil
sampling, and groundwater sampling to
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characterize the Site. The results
indicated that Site groundwater was the
media of concern, and the migration of
contaminants would occur in the lower
sand aquifer located to the northeast of
the landfill.

The contaminants of concern (COCs)
identified at the Site in the Site’s 1990
ROD Amendment were bis (2-
ethylhexyl) phthalate, chlorobenzene,
chromium, 1,4-dichlorobenzene, trans-
1,2-dichloroethylene, ethyl benzene,
lead, naphthalene, and vinyl chloride.
The risk assessment conducted during
the FS concluded that none of the
compounds detected in Site soil were
present at concentrations of
toxicological concern. The RI/FS was
completed in September 1986.

Seven groundwater and five soil
remedial actions were retained for
detailed evaluation in the FS and were
evaluated based on the National
Contingency Plan decision criteria
found at 40 CFR 300.430(e)(9) and
include nine separate criteria used to
evaluate each combination of remedial
alternatives.

Selected Remedy

The ROD was released on September
3, 1986. The remedy for the Site
included the following components:

e Proper landfill closure in a manner
consistent with all applicable federal,
state and local requirements.

¢ Recovery of contaminated
groundwater with treatment at the
publicly owned treatment works
(POTW).

¢ Long-term monitoring of
groundwater.

¢ Operation and maintenance
includes upkeep of the landfill cap,
groundwater monitoring, and
maintenance of the groundwater
recovery system. O&M will continue for
at least 20 years after the final
groundwater recovery operation.

e Institutional controls may include,
but are not limited to, fencing the site,
continuance of the local well drilling
prohibition, land use restrictions,
grouting existing private wells, and
public or PRP acquisition of private
lands.

In September 1990, EPA amended the
ROD to provide for on-Site groundwater
treatment and disposal as a more cost
effective treatment alternative to
disposal of groundwater to the publicly-
owned treatment works (POTW). The
1990 ROD Amendment changed the
remedy to the recovery of groundwater
from five recovery wells; treatment of
contaminated groundwater by air
stripping; and the use of an on-Site
holding pond for disposal of treated
groundwater.

In August 1994, EPA issued an ESD
to alter the method by which the
abandonment of private wells impacted
by the Site groundwater was achieved.
In June 1996, EPA issued a second ESD
to address operating difficulties at the
groundwater treatment system during
excessive rainfall and/or effluent
discharges. During this situation, the
high water level switch in the holding
pond would trigger a system shutdown.
In an effort to keep the treatment system
operational, the ESD allowed for the
periodic discharge of treated
groundwater to the local POTW during
high water levels in the holding pond.

In July 2004, EPA issued a third ESD,
which changed the existing pump-and-
treat recovery system to a monitored
natural attenuation (MNA) plan to
complete remediation of remaining
groundwater contaminants.

Response Actions

On May 22, 1989, the landfill closure
design was completed. The Remedial
Design used a standard municipal cap
design consisting of:

a. General earthfill cover to provide a
crown over the landfill area with a
minimum grade of 2.5 percent towards
the perimeter of the landfill.

b. One foot of low-permeability clay
having a permeability of 1 x 10 =6 cm/

s or less.

c. Two feet of vegetative soil cover
and vegetative cover.

The Remedial Action construction for
both the landfill closure and
groundwater treatment system began in
October 1989 and was completed on
September 2, 1993, as documented in
the September 9, 1994, Preliminary
Closeout Report. Construction of the
landfill cap was completed in April
1990 and final inspection of the landfill
cover was April 26, 1990. The complete
groundwater treatment system was
constructed from May through August
1993. The groundwater treatment
system included the installation of
recovery wells, air-stripping system, and
air blower system. Long-term
groundwater monitoring began on
March 15, 1994.

As recommended in the 2001 MNA
Pilot Study Report, the Remedial Goal
Verification Plan (RGVP) monitoring
program was replaced with the MNA
long-term monitoring program
beginning in September 2004. The MNA
long-term monitoring program called for
groundwater monitoring well sampling
semi-annually.

The wells included in the MNA long-
term monitoring program fulfilled the
following four purposes: (1) Confirm
ongoing natural attenuation
mechanisms; (2) ensure that benzene

and vinyl chloride concentrations
continue to be below cleanup goals; (3)
monitor benzene and vinyl chloride in
groundwater in areas in proximity to (or
upgradient of) potential receptors; and
(4) monitor the efficiency of the landfill
cap. The MNA long-term monitoring
program included the following tasks:

e Semi-annual hydraulic (water level)
monitoring of piezometers, monitoring
wells, and recovery wells, as specified
in the RGVP.

¢ Semi-annual groundwater sample
collection at upgradient wells TMW-11
and TMW=-5I; side-gradient wells
TMW-10I; and plume wells TMW-9I,
TMW-131, and RW-2 for analyses of
volatile organic compounds (VOCs) via
EPA Method 8260B. EPA approved
discontinuing sampling and analysis of
MNA long-term monitoring program
wells TMW-71, RW-3, TMW-6I, and
RW-1 on March 3, 2006. Concentrations
of benzene and vinyl chloride detected
in these monitoring wells were below
ROD cleanup criteria for four or more
consecutive quarters and satisfied the
cleanup criteria for the RGVP and MNA
monitoring program.

¢ Semi-annual field monitoring of the
following parameters where
groundwater samples were collected:
dissolved oxygen, oxidation reduction
potential, conductivity, pH, and
temperature.

¢ Annual groundwater sample
collection for the analyses of
biogeochemical parameters and
dissolved gases, and field analysis of
alkalinity, sulfide, and ferrous iron.

Groundwater monitoring occurred
semi-annually and associated reports
were submitted to EPA semi-annually.
Off-Site wells were sampled until
cleanup goals were achieved for four
consecutive sampling events in
February 2010.

Since the Site’s 2005 Five Year
Review, the landfill cover, infiltration
pond, and security fencing were
inspected semi-annually; each Site
inspection found that they were
properly maintained. In addition, each
semi-annual report has shown that:

¢ Site security, including a locked
gate and perimeter fencing with
appropriate notice signs, was in place.

e Stormwater management features
were functioning as designed.

e The landfill cover was inspected.

¢ No adverse conditions were
observed.

The Site has two institutional controls
in place that provide protection to
potential receptors. The Site lies within
a Florida Groundwater Delineation Area
found at Florida Administrative Code
(FAC) 62—-524, which restricts
placement of new wells on the property
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and surrounding areas. This regulation
was codified on March 25, 1990. The
Site also lies within the jurisdiction of
the St. John’s River Water Management
District (SJRWMD), which implements
water supply well permitting controls
and restricts groundwater withdrawals.
A restrictive covenant recorded in the
Duval County real estate records for the
five parcels that constitute the Site
restricts land use so that there would be
no land disturbance which would effect
the integrity of the final landfill cover or
any component of the containment
system without approval from the EPA
Region 4 Regional Administrator. This
restrictive convenant was recorded on
January 24, 1988.

Cleanup Goals

Groundwater sampling data from
September 2005 through September
2009 has been reviewed to determine
cleanup goal attainment. In addition,
groundwater sampling results of three
off-Site wells, TMW-91, TMW-131 and
RW-2, were reviewed from November
2009 and February 2010. No COCs have
been detected in any off-Site well since
2008. No COCs have been detected
above cleanup goals in on-Site wells
since the 2005 Five Year Review.

TABLE 1—CONTAMINANTS OF CON-
CERN AND THEIR CLEAN UP GOALS

Clean up

Contaminants of concern goals (ug/L)

Benzene .......cccooceviiiiiiiiieenn 1
Chlorobenzene .. 100
Chromium ........ccceceeee. 100

75
100
700

1,4-dichlorobenzene
Trans-1,2-dichloroethylene ...
Ethyl benzene

Lead ..ot 15
Naphthalene 140
Vinyl chloride 1

Through the Fifty-First Monitoring
and Maintenance Report monitoring
period which has groundwater
monitoring data obtained from April 1,
2009 to September 20, 2009, only three
MNA monitoring wells (TMW-91,
TMW-131, and RW-2) had not achieved
the ROD cleanup criteria of four
consecutive sampling events with
results below cleanup goals. Benzene
was detected above the cleanup goal of
1 ug/L in the three wells at
concentrations ranging from 1.0 to 4.5
ug/L. Vinyl chloride was detected above
the cleanup goal of 1 ug/L in RW-2 once
in October 2005 and in TMW-131 in
March and September 2006 and March
2007. Additional sampling of TMW-91,
TMW-131 and RW-2 was performed in
November 2009 and February 2010. The
March 2010 Final Monitoring and

Maintenance Report and Site Delisting
Request included the supplemental
TMW-91, TMW-131, and RW-2
sampling results, which found no COCs
above cleanup goals. No COCs were
detected above cleanup goals in the
February, September, and November
2009 and February 2010 sampling. As of
February 2010, all monitoring wells
have met the ROD criteria of meeting
cleanup goals for four consecutive
monitoring events.

Operation and Maintenance

Waste Management designed and
implemented an Operation and
Maintenance Plan to ensure the long-
term effectiveness of the ROD remedial
elements. This Operations and
Maintenance Plan was submitted on
May 17, 1994. This Plan addressed
maintaining the integrity and
effectiveness of the final cover,
including repairing the landfill cover;
maintenance and sampling of the
groundwater monitoring network; and
protecting and maintaining surveyed
benchmarks associated with
institutional controls.

Five-Year Review

Since hazardous substances are
present onsite above levels allowing for
unlimited use and unrestricted
exposure, statutory Five Year Reviews
will be conducted by EPA every five
years, pursuant to CERCLA Section 121
(c) and as provided in OSWER Directive
9355.7—-03B-P, Comprehensive Five-
Year Review Guidance (EPA, 2001). The
purpose of these reviews is to ensure
that the Site remedy remains protective
of human health and the environment.
The first Five Year Review at the Site
was conducted in February 1996, the
second in July 2000, the third in
September 2005, and the fourth in July
2010.

The Fourth Five-Year Review
concluded that remedial actions at the
Hipps Road Landfill Superfund Site are
protective of human health and the
environment in the short term, and
exposure pathways that could result in
unacceptable risks are being controlled.
In order for the site to remain protective
in the long-term, the Site needed to be
assessed to determine if ICs are
necessary to prevent inappropriate land
use. Further analysis of existing
groundwater use prohibitions related to
the delineated areas and examination of
the existing restrictive covenant indicate
that all institutional controls needed at
the Site have been implemented. EPA
will complete the next Five Year Review
by July 2015.

Community Involvement

A public meeting was held on May 7,
1986, to present EPA’s proposed plan
for remedial action to the local
community. Since that time community
involvement activities, including
community interviews, have occurred
during each Five-Year review period
(1996, 2000, 2005, 2010). Copies of site
documents are in the designated Site
repository at the Jacksonville Public
Library, Webb-Wesconnett Regional
Branch located at 6887 103rd St.,
Jacksonville, Florida.

Concurrently with the publication of
this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,
Florida Times-Union. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

Determination That the Site Meets the
Criteria for Deletion in the NCP

The NCP specifies that EPA may
delete a site from the NPL if “all
appropriate responsible parties or other
persons have implemented all
appropriate response actions required”
or “all appropriate fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate”. EPA, with the
concurrence of the State of Florida
through the FDEP by a letter dated April
22,2011, has determined that the Site
responsible party Waste Management
has implemented all appropriate
response actions required and no further
response action is required. Therefore,
EPA is proposing the deletion of the site
from the NPL. All of the completion
requirements for the site have been met
as described in the Hipps Road Landfill
Final Close Out Report (FCOR) dated
April 21, 2011.

V. Deletion Action

The EPA, with concurrence of the
State of Florida through the FDEP, has
determined that all appropriate
response actions under CERCLA, other
than operation, maintenance,
monitoring and five-year reviews have
been completed. Therefore, EPA is
deleting the Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective February 27,
2012 unless EPA receives adverse
comments by January 30, 2012. If
adverse comments are received within
the 30-day public comment period, EPA
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will publish a timely withdrawal of this
direct final notice of deletion before the
effective date of the deletion, and it will
not take effect. EPA will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: November 21, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300

is amended by removing the entry
“Hipps Road Landfill”’, “Duval County”
under FL.

[FR Doc. 2011-33472 Filed 12-28-11; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 111219777-1775-02]
RIN 0648-BB52

Fisheries of the Northeastern United
States; Removal of Standardized
Bycatch Reporting Methodology
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This action removes
regulations implementing the Northeast
Region Standardized Bycatch Reporting
Methodology (SBRM). To comply with
the D.C. Circuit Court’s decision, NMFS

announces that the Northeast Region
SBRM Omnibus Amendment is vacated
and all regulations implemented by the
SBRM Omnibus Amendment final rule
are removed. The intended effect of this
rule is to revise regulatory language to
refer specifically to the industry-funded
observer program in the scallop fishery.
DATES: Effective January 30, 2012.

FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Policy Analyst,
(978) 281-9341, fax (978) 281-9135.
SUPPLEMENTARY INFORMATION:

Background

On September 15, 2011, upon the
order of the U.S. Court of Appeals for
the District of Columbia Circuit, the U.S.
District Court for the District of
Columbia, in the case of Oceana, Inc. v.
Locke (Civil Action No. 08—-318),
vacated the Northeast Region
Standardized Bycatch Reporting
Methodology (SBRM) Omnibus
Amendment and remanded the case to
NMEF'S for further proceedings
consistent with the D.C. Circuit Court’s
decision. To comply with the ruling,
NMFS announces that the Northeast
Region SBRM Omnibus Amendment is
vacated and all regulations
implemented by the SBRM Omnibus
Amendment final rule (73 FR 4736,
January 28, 2008) are removed.

The removal of regulations
implementing the SBRM Omnibus
Amendment is not an exact reversal of
the regulation amendatory instructions
as written in the January 28, 2008, final
rule. Some regulatory changes that
occurred subsequent to the SBRM
Omnibus Amendment final rule had to
be accommodated. The final rule
implementing the Annual Catch Limit
and Accountability Measure Omnibus
Amendment (76 FR 60606, September
29, 2011) reorganized the regulations for
some species managed by the Mid-
Atlantic Fishery Management Council
and changed where SBRM provisions
were located. In addition, the final rule
implementing Amendment 11 to the
Atlantic Sea Scallop Fishery
Management Plan (FMP) (73 FR 20090,
April 14, 2008) and the final rule
implementing Amendment 3 to the
Northeast Skate Complex FMP (75 FR
34049, June 16, 2010) inadvertently
overwrote the SBRM provisions for
those fisheries. Therefore, this action
does not need to remove SBRM
provisions in those two fisheries.

This action removes the SBRM
section at §648.18 and removes SBRM-
related items from the lists of measures
that can be changed through the FMP
framework adjustment and/or annual
specification process for the Atlantic

mackerel, squid, and butterfish; Atlantic
surfclam and ocean quahog; Northeast
multispecies, monkfish; summer
flounder; scup; black sea bass; bluefish;
Atlantic herring; spiny dogfish; deep-sea
red crab; and tilefish fisheries. This
action also makes changes to the
regulations regarding observer service
provider approval and responsibilities
and observer certification. The SBRM
Omnibus Amendment had authorized
the development of an industry-funded
observer program in any fishery, and the
final rule modified regulatory language
in these sections to apply broadly to any
such program. This action revises that
regulatory language to refer specifically
to the industry-funded observer program
in the scallop fishery, which existed
prior to the adoption of the SBRM
Omnibus Amendment.

Classification

The Assistant Administrator for
Fisheries finds it is unnecessary,
impracticable, and contrary to the
public interest to provide for prior
notice and an opportunity for public
comment. This action is required by
Court order and, therefore, NMFS has
no discretion in implementing this rule.
The September 15, 2011, Court order
requires NMFS to vacate the SBRM
Omnibus Amendment and the
implementing regulations. Public
comments will not affect the Court’s
order. Therefore, prior notice and the
opportunity for public comment,
pursuant to authority set forth at U.S.C.
553(b)(B), is unnecessary and
impracticable because of the Court
order.

This final rule is promulgated under
NMFS’ general rule making authority
specified at 16 U.S.C. 1855(d), and is
issued to bring the regulations into
compliance with the U.S. District Court
for the District of Columbia’s order
vacating the SBRM Omnibus
Amendment.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This rule is exempt from the
procedures of the Regulatory Flexibility
Act because the rule is issued without
opportunity for prior notice and
opportunity for public comment.
Accordingly, no initial regulatory
flexibility analysis is required, and none
has been prepared.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.
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Dated: December 22, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.11, paragraphs (h) and (i)
are revised to read as follows:

§648.11 At-sea sea sampler/observer
coverage.
* * * * *

(h) Observer service provider approval
and responsibilities—(1) General. An
entity seeking to provide observer
services to the Atlantic sea scallop
fishery must apply for and obtain
approval from NMFS following
submission of a complete application to
The Observer Program Branch Chief, 25
Bernard St. Jean Drive, East Falmouth,
MA 02536. A list of approved observer
service providers shall be distributed to
scallop vessel owners and shall be
posted on NMFS’ Web page, as specified
in paragraph (g)(4) of this section.

(2) [Reserved]

(3) Contents of application. An
application to become an approved
observer service provider shall contain
the following:

(i) Identification of the management,
organizational structure, and ownership
structure of the applicant’s business,
including identification by name and
general function of all controlling
management interests in the company,
including but not limited to owners,
board members, officers, authorized
agents, and staff. If the applicant is a
corporation, the articles of incorporation
must be provided. If the applicant is a
partnership, the partnership agreement
must be provided.

(ii) The permanent mailing address,
phone and fax numbers where the
owner(s) can be contacted for official
correspondence, and the current
physical location, business mailing
address, business telephone and fax
numbers, and business email address for
each office.

(iii) A statement, signed under
penalty of perjury, from each owner or
owners, board members, and officers, if
a corporation, that they are free from a
conflict of interest as described under
paragraph (h)(6) of this section.

(iv) A statement, signed under penalty
of perjury, from each owner or owners,

board members, and officers, if a
corporation, describing any criminal
convictions, Federal contracts they have
had, and the performance rating they
received on the contract, and previous
decertification action while working as
an observer or observer service provider.

(v) A description of any prior
experience the applicant may have in
placing individuals in remote field and/
or marine work environments. This
includes, but is not limited to,
recruiting, hiring, deployment, and
personnel administration.

(vi) A description of the applicant’s
ability to carry out the responsibilities
and duties of a scallop fishery observer
services provider as set out under
paragraph (h)(5) of this section, and the
arrangements to be used.

(vii) Evidence of holding adequate
insurance to cover injury, liability, and
accidental death for observers during
their period of employment (including
during training). Workers’
Compensation and Maritime Employer’s
Liability insurance must be provided to
cover the observer, vessel owner, and
observer provider. The minimum
coverage required is $5 million.
Observer service providers shall provide
copies of the insurance policies to
observers to display to the vessel owner,
operator, or vessel manager, when
requested.

(viii) Proof that its observers, either
contracted or employed by the service
provider, are compensated with salaries
that meet or exceed the Department of
Labor (DOL) guidelines for observers.
Observers shall be compensated as Fair
Labor Standards Act (FLSA) non-
exempt employees. Observer providers
shall provide any other benefits and
personnel services in accordance with
the terms of each observer’s contract or
employment status.

(ix) The names of its fully equipped,
NMFS/NEFOP certified observers on
staff or a list of its training candidates
(with resumes) and a request for a
NMFS/NEFOP Sea Scallop Observer
Training class. The NEFOP training has
a minimum class size of eight
individuals, which may be split among
multiple vendors requesting training.
Requests for training classes with fewer
than eight individuals will be delayed
until further requests make up the full
training class size.

(x) An Emergency Action Plan (EAP)
describing its response to an ‘“‘at sea”
emergency with an observer, including,
but not limited to, personal injury,
death, harassment, or intimidation.

(4) Application evaluation. (i) NMFS
shall review and evaluate each
application submitted under paragraphs
(h)(2) and (h)(3) of this section. Issuance

of approval as an observer provider
shall be based on completeness of the
application, and a determination by
NMEFS of the applicant’s ability to
perform the duties and responsibilities
of a sea scallop fishery observer service
provider, as demonstrated in the
application information. A decision to
approve or deny an application shall be
made by NMFS within 15 days of
receipt of the application by NMFS.

(ii) If NMFS approves the application,
the observer service provider’s name
will be added to the list of approved
observer service providers found on
NMFS’ Web site specified in paragraph
(g)(4) of this section, and in any
outreach information to the industry.
Approved observer service providers
shall be notified in writing and
provided with any information
pertinent to its participation in the sea
scallop fishery observer program.

(iii) An application shall be denied if
NMFS determines that the information
provided in the application is not
complete or NMFS concludes that the
applicant does not have the ability to
perform the duties and responsibilities
of a sea scallop fishery observer service
provider. NMFS shall notify the
applicant in writing of any deficiencies
in the application or information
submitted in support of the application.
An applicant who receives a denial of
his or her application may present
additional information, in writing, to
rectify the deficiencies specified in the
written denial, provided such
information is submitted to NMFS
within 30 days of the applicant’s receipt
of the denial notification from NMFS. In
the absence of additional information,
and after 30 days from an applicant’s
receipt of a denial, an observer provider
is required to resubmit an application
containing all of the information
required under the application process
specified in paragraph (h)(3) of this
section to be re-considered for being
added to the list of approved observer
service providers.

(5) Responsibilities of observer service
providers. (i) An observer service
provider must provide observers
certified by NMFS/NEFOP pursuant to
paragraph (i) of this section for
deployment in the sea scallop fishery
when contacted and contracted by the
owner, operator, or vessel manager of a
vessel fishing in the scallop fishery,
unless the observer service provider
does not have an available observer
within 48 hr of receiving a request for
an observer from a vessel owner,
operator, and/or manager, or refuses to
deploy an observer on a requesting
vessel for any of the reasons specified at
paragraph (h)(5)(viii) of this section. An
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observer’s first three deployments and
the resulting data shall be immediately
edited and approved after each trip, by
NMFS/NEFOP, prior to any further
deployments by that observer. If data
quality is considered acceptable, the
observer will be certified.

(ii) An observer service provider must
provide to each of its observers:

(A) All necessary transportation,
including arrangements and logistics, of
observers to the initial location of
deployment, to all subsequent vessel
assignments, and to any debriefing
locations, if necessary;

(B) Lodging, per diem, and any other
services necessary for observers
assigned to a scallop vessel or to attend
a NMFS/NEFOP Sea Scallop Observer
Training class;

(C) The required observer equipment,
in accordance with equipment
requirements listed on NMFS’ Web site
specified in paragraph (g)(4) of this
section under the Sea Scallop Program,
prior to any deployment and/or prior to
NMEFS observer certification training;
and

(D) Individually assigned
communication equipment, in working
order, such as a cell phone or pager, for
all necessary communication. An
observer service provider may
alternatively compensate observers for
the use of the observer’s personal cell
phone or pager for communications
made in support of, or necessary for, the
observer’s duties.

(iii) Observer deployment logistics.
Each approved observer service
provider must assign an available
certified observer to a vessel upon
request. Each approved observer service
provider must provide for access by
industry 24 hr per day, 7 days per week,
to enable an owner, operator, or
manager of a vessel to secure observer
coverage when requested. The
telephone system must be monitored a
minimum of four times daily to ensure
rapid response to industry requests.
Observer service providers approved
under paragraph (h) of this section are
required to report observer deployments
to NMFS daily for the purpose of
determining whether the predetermined
coverage levels are being achieved in
the scallop fishery.

(iv) Observer deployment limitations.
Unless alternative arrangements are
approved by NMFS, an observer
provider must not deploy any observer
on the same vessel for more than two
consecutive multi-day trips, and not
more than twice in any given month for
multi-day deployments.

(v) Communications with observers.
An observer service provider must have
an employee responsible for observer

activities on call 24 hr a day to handle
emergencies involving observers or
problems concerning observer logistics,
whenever observers are at sea, stationed
shoreside, in transit, or in port awaiting
vessel assignment.

(vi) Observer training requirements.
The following information must be
submitted to NMFS/NEFOP at least 7
days prior to the beginning of the
proposed training class: A list of
observer candidates; observer candidate
resumes; and a statement signed by the
candidate, under penalty of perjury, that
discloses the candidate’s criminal
convictions, if any. All observer trainees
must complete a basic cardiopulmonary
resuscitation/first aid course prior to the
end of a NMFS/NEFOP Sea Scallop
Observer Training class. NMFS may
reject a candidate for training if the
candidate does not meet the minimum
qualification requirements as outlined
by NMFS/NEFOP Minimum Eligibility
Standards for observers as described on
the NMFS/NEFOP Web site.

(vii) Reports —(A) Observer
deployment reports. The observer
service provider must report to NMFS/
NEFOP when, where, to whom, and to
what fishery (open or closed area) an
observer has been deployed, within 24
hr of the observer’s departure. The
observer service provider must ensure
that the observer reports back to NMFS
its Observer Contract (OBSCON) data, as
described in the certified observer
training, within 24 hr of landing.
OBSCON data are to be submitted
electronically or by other means as
specified by NMFS. The observer
service provider shall provide the raw
(unedited) data collected by the
observer to NMFS within 72 hr, which
should be within 4 business days of the
trip landing.

(B) Safety refusals. The observer
service provider must report to NMFS
any trip that has been refused due to
safety issues, e.g., failure to hold a valid
USCG Commercial Fishing Vessel Safety
Examination Decal or to meet the safety
requirements of the observer’s pre-trip
vessel safety checklist, within 24 hr of
the refusal.

(C) Biological samples. The observer
service provider must ensure that
biological samples, including whole
marine mammals, sea turtles, and sea
birds, are stored/handled properly and
transported to NMFS within 7 days of
landing.

(D) Observer debriefing. The observer
service provider must ensure that the
observer remains available to NMFS,
either in-person or via phone, at NMFS’
discretion, including NMFS Office for
Law Enforcement, for debriefing for at
least 2 weeks following any observed

trip. If requested by NMFS, an observer
that is at sea during the 2-week period
must contact NMFS upon his or her
return.

(E) Observer availability report. The
observer service provider must report to
NMFS any occurrence of inability to
respond to an industry request for
observer coverage due to the lack of
available observers by 5 p.m., Eastern
Standard Time, of any day on which the
provider is unable to respond to an
industry request for observer coverage.

(F) Other reports. The observer
provider must report possible observer
harassment, discrimination, concerns
about vessel safety or marine casualty,
or observer illness or injury; and any
information, allegations, or reports
regarding observer conflict of interest or
breach of the standards of behavior, to
NMFS/NEFOP within 24 hr of the event
or within 24 hr of learning of the event.

(G) Observer status report. Providers
must provide NMFS/NEFOP with an
updated list of contact information for
all observers that includes the observer
identification number, observer’s name,
mailing address, email address, phone
numbers, homeports or fisheries/trip
types assigned, and must include
whether or not the observer is “in
service,” indicating when the observer
has requested leave and/or is not
currently working for the industry
funded program.

(H) Providers must submit to NMFS/
NEFOP, if requested, a copy of each
type of signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the observer
provider and those entities requiring
observer services.

(I) Providers must submit to NMFS/
NEFOP, if requested, a copy of each
type of signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the observer
provider and specific observers.

(J) Providers must submit to NMFS/
NEFOP, if requested, copies of any
information developed and used by the
observer providers distributed to
vessels, such as informational
pamphlets, payment notification,
description of observer duties, etc.

(viii) Refusal to deploy an observer.
(A) An observer service provider may
refuse to deploy an observer on a
requesting scallop vessel if the observer
service provider does not have an
available observer within 72 hr of
receiving a request for an observer from
a vessel.

(B) An observer service provider may
refuse to deploy an observer on a
requesting scallop vessel if the observer
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service provider has determined that the
requesting vessel is inadequate or
unsafe pursuant to the reasons
described at § 600.746.

(C) The observer service provider may
refuse to deploy an observer on a
scallop vessel that is otherwise eligible
to carry an observer for any other
reason, including failure to pay for
previous observer deployments,
provided the observer service provider
has received prior written confirmation
from NMFS authorizing such refusal.

(6) Limitations on conflict of interest.
An observer service provider:

(i) Must not have a direct or indirect
interest in a fishery managed under
Federal regulations, including, but not
limited to, a fishing vessel, fish dealer,
fishery advocacy group, and/or fishery
research;

(ii) Must assign observers without
regard to any preference by
representatives of vessels other than
when an observer will be deployed; and

(iii) Must not solicit or accept,
directly or indirectly, any gratuity, gift,
favor, entertainment, loan, or anything
of monetary value from anyone who
conducts fishing or fishing related
activities that are regulated by NMFS, or
who has interests that may be
substantially affected by the
performance or nonperformance of the
official duties of observer providers.

(7) Removal of observer service
provider from the list of approved
observer service providers. An observer
provider that fails to meet the
requirements, conditions, and
responsibilities specified in paragraphs
(h)(5) and (h)(6) of this section shall be
notified by NMFS, in writing, that it is
subject to removal from the list of
approved observer service providers.
Such notification shall specify the
reasons for the pending removal. An
observer service provider that has
received notification that it is subject to
removal from the list of approved
observer service providers may submit
written information to rebut the reasons
for removal from the list. Such rebuttal
must be submitted within 30 days of
notification received by the observer
service provider that the observer
service provider is subject to removal
and must be accompanied by written
evidence rebutting the basis for removal.
NMEFS shall review information
rebutting the pending removal and shall
notify the observer service provider
within 15 days of receipt of the rebuttal
whether or not the removal is
warranted. If no response to a pending
removal is received by NMFS within 30
days of the notification of removal, the
observer service provider shall be
automatically removed from the list of

approved observer service providers.
The decision to remove the observer
service provider from the list, either
after reviewing a rebuttal, or
automatically if no timely rebuttal is
submitted, shall be the final decision of
the Department of Commerce. Removal
from the list of approved observer
service providers does not necessarily
prevent such observer service provider
from obtaining an approval in the future
if a new application is submitted that
demonstrates that the reasons for
removal are remedied. Certified
observers under contract with an
observer service provider that has been
removed from the list of approved
service providers must complete their
assigned duties for any scallop trips on
which the observers are deployed at the
time the observer service provider is
removed from the list of approved
observer service providers. An observer
service provider removed from the list
of approved observer service providers
is responsible for providing NMFS with
the information required in paragraph
(h)(5)(vii) of this section following
completion of the trip. NMFS may
consider, but is not limited to, the
following in determining if an observer
service provider may remain on the list
of approved observer service providers:

(i) Failure to meet the requirements,
conditions, and responsibilities of
observer service providers specified in
paragraphs (h)(5) and (h)(6) of this
section;

(ii) Evidence of conflict of interest as
defined under paragraph (h)(6) of this
section;

(iii) Evidence of criminal convictions
related to:

(A) Embezzlement, theft, forgery,
bribery, falsification or destruction of
records, making false statements, or
receiving stolen property; or

(B) The commission of any other
crimes of dishonesty, as defined by state
law or Federal law, that would seriously
and directly affect the fitness of an
applicant in providing observer services
under this section;

(iv) Unsatisfactory performance
ratings on any Federal contracts held by
the applicant; and

(v) Evidence of any history of
decertification as either an observer or
observer provider.

(i) Observer certification. (1) To be
certified, employees or sub-contractors
operating as observers for observer
service providers approved under
paragraph (h) of this section must meet
NMFS National Minimum Eligibility
Standards for observers. NMFS National
Minimum Eligibility Standards are
available at the National Observer

Program Web site: http://
www.st.nmfs.gov/st4/nop/.

(2) Observer training. In order to be
deployed on any scallop vessel, a
candidate observer must have passed a
NMFS/NEFOP Sea Scallop Fisheries
Observer Training course. If a candidate
fails training, the candidate shall be
notified in writing on or before the last
day of training. The notification will
indicate the reasons the candidate failed
the training. A candidate that fails
training shall not be able to enroll in a
subsequent class. Observer training
shall include an observer training trip,
as part of the observer’s training, aboard
a scallop vessel with a trainer. A
certified observer’s first deployment and
the resulting data shall be immediately
edited, and approved, by NMFS prior to
any further deployments of that
observer.

(3) Observer requirements. All
observers must:

(i) Have a valid NMFS/NEFOP
fisheries observer certification pursuant
to paragraph (i)(1) of this section;

(ii) Be physically and mentally
capable of carrying out the
responsibilities of an observer on board
scallop vessels, pursuant to standards
established by NMFS. Such standards
are available from NMFS/NEFOP Web
site specified in paragraph (g)(4) of this
section and shall be provided to each
approved observer service provider;

(iii) Have successfully completed all
NMFS-required training and briefings
for observers before deployment,
pursuant to paragraph (i)(2) of this
section; and

(iv) Hold a current Red Cross (or
equivalence) CPR/first aid certification.

(v) Observers must accurately record
their sampling data, write complete
reports, and report accurately any
observations relevant to conservation of
marine resources or their environment.

(4) Probation and decertification.
NMFS has the authority to review
observer certifications and issue
observer certification probation and/or
decertification as described in NMFS
policy found on the Web site at:
http://www.nefsc.noaa.gov/femad/fsb/.

(5) Issuance of decertification. Upon
determination that decertification is
warranted under paragraphs (i)(1)
through (3) of this section, NMFS shall
issue a written decision to decertify the
observer to the observer and approved
observer service provider via certified
mail at the observer’s most current
address provided to NMFS. The
decision shall identify whether a
certification is revoked and shall
identify the specific reasons for the
action taken. Decertification is effective
immediately as of the date of issuance,
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unless the decertification official notes
a compelling reason for maintaining
certification for a specified period and
under specified conditions.
Decertification is the final decision of

the Department of Commerce.
* * * * *

§648.18 [Amended]
m 3. §648.18 is removed and reserved.

§648.22 [Amended]

m 4.In §648.22, paragraph (c)(13) is
removed and reserved.

m 5.In § 648.25, paragraph (a)(1) is
revised to read as follows:

§648.25 Atlantic Mackerel, squid, and
butterfish framework adjustments to
management measures.

(a) I

(1) Adjustment process. The MAFMC
shall develop and analyze appropriate
management actions over the span of at
least two MAFMC meetings. The
MAFMC must provide the public with
advance notice of the availability of the
recommendation(s), appropriate
justification(s) and economic and
biological analyses, and the opportunity
to comment on the proposed
adjustment(s) at the first meeting and
prior to and at the second MAFMC
meeting. The MAFMC'’s
recommendations on adjustments or
additions to management measures
must come from one or more of the
following categories: Adjustments
within existing ABC control rule levels;
adjustments to the existing MAFMC risk
policy; introduction of new AMs,
including sub-ACTs; minimum fish size;
maximum fish size; gear restrictions;
gear requirements or prohibitions;
permitting restrictions, recreational
possession limit; recreational seasons;
closed areas; commercial seasons;
commercial trip limits; commercial
quota system, including commercial
quota allocation procedure and possible
quota set-asides to mitigate bycatch;
recreational harvest limit; annual
specification quota setting process; FMP
Monitoring Committee composition and
process; description and identification
of EFH (and fishing gear management
measures that impact EFH); description
and identification of habitat areas of
particular concern; overfishing
definition and related thresholds and
targets; regional gear restrictions;
regional season restrictions (including
option to split seasons); restrictions on
vessel size (LOA and GRT) or shaft
horsepower; any other management
measures currently included in the
FMP, set aside quota for scientific
research, regional management, and
process for inseason adjustment to the

annual specification. Measures
contained within this list that require
significant departures from previously
contemplated measures or that are
otherwise introducing new concepts
may require amendment of the FMP

instead of a framework adjustment.
* * * * *

m 6. In §648.79, paragraph (a)(1) is
revised to read as follows:

§648.79 Surfclam and ocean quahog
framework adjustments to management
measures.

(a] * *x %

(1) Adjustment process. The MAFMGC
shall develop and analyze appropriate
management actions over the span of at
least two MAFMC meetings. The
MAFMC must provide the public with
advance notice of the availability of the
recommendation(s), appropriate
justification(s) and economic and
biological analyses, and the opportunity
to comment on the proposed
adjustment(s) at the first meeting, and
prior to and at the second MAFMC
meeting. The MAFMC'’s
recommendations on adjustments or
additions to management measures
must come from one or more of the
following categories: Adjustments
within existing ABC control rule levels;
adjustments to the existing MAFMC risk
policy; introduction of new AMs,
including sub-ACTs; description and
identification of EFH (and fishing gear
management measures that impact
EFH); habitat areas of particular
concern; set-aside quota for scientific
research; VMS; QY range; and
suspension or adjustment of the
surfclam minimum size limit. Issues
that require significant departures from
previously contemplated measures or
that are otherwise introducing new
concepts may require an amendment of
the FMP instead of a framework

adjustment.
* * * * *

m 7.In § 648.90, paragraphs (a)(2)(i),
(a)(2)(iii), (b)(1)(ii), and (c)(1)(i) are

revised to read as follows:

§648.90 NE multispecies assessment,
framework procedures and specifications,
and flexible area action system.

* * * * *

(a] * % %

(2) Biennial review. (i) The NE
multispecies PDT shall meet on or
before September 30 every other year,
unless otherwise specified in paragraph
(a)(3) of this section, under the
conditions specified in that paragraph,
to perform a review of the fishery, using
the most current scientific information
available provided primarily from the
NEFSC. Data provided by states,

ASMEFC, the USCG, and other sources
may also be considered by the PDT.
Based on this review, the PDT will
develop ACLs for the upcoming fishing
year(s) as described in paragraph (a)(4)
of this section and develop options for
consideration by the Council if
necessary, on any changes, adjustments,
or additions to DAS allocations, closed
areas, or other measures necessary to
rebuild overfished stocks and achieve
the FMP goals and objectives.

* * * * *

(iii) Based on this review, the PDT
shall recommend ACLs and develop
options necessary to achieve the FMP
goals and objectives, which may include
a preferred option. The PDT must
demonstrate through analyses and
documentation that the options they
develop are expected to meet the FMP
goals and objectives. The PDT may
review the performance of different user
groups or fleet sectors in developing
options. The range of options developed
by the PDT may include any of the
management measures in the FMP,
including, but not limited to: ACLs,
which must be based on the projected
fishing mortality levels required to meet
the goals and objectives outlined in the
FMP for the 12 regulated species and
ocean pout if able to be determined;
identification and distribution of ACLs
and other sub-components of the ACLs
among various segments of the fishery;
AMs; DAS changes; possession limits;
gear restrictions; closed areas;
permitting restrictions; minimum fish
sizes; recreational fishing measures;
description and identification of EFH;
fishing gear management measures to
protect EFH; designation of habitat areas
of particular concern within EFH. In
addition, the following conditions and
measures may be adjusted through
future framework adjustments:
Revisions to DAS measures, including
DAS allocations (such as the
distribution of DAS among the four
categories of DAS), future uses for
Category C DAS, and DAS baselines,
adjustments for steaming time, etc.;
modifications to capacity measures,
such as changes to the DAS transfer or
DAS leasing measures; calculation of
area-specific ACLs, area management
boundaries, and adoption of area-
specific management measures; sector
allocation requirements and
specifications, including the
establishment of a new sector, the
disapproval of an existing sector, the
allowable percent of ACL available to a
sector through a sector allocation, and
the calculation of PSCs; sector
administration provisions, including at-
sea and dockside monitoring measures;
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sector reporting requirements; measures
to implement the U.S./Canada Resource
Sharing Understanding, including any
specified TACs (hard or target); changes
to administrative measures; additional
uses for Regular B DAS; reporting
requirements; the GOM Inshore
Conservation and Management
Stewardship Plan; adjustments to the
Handgear A or B permits; gear
requirements to improve selectivity,
reduce bycatch, and/or reduce impacts
of the fishery on EFH; SAP
modifications; revisions to the ABC
control rule and status determination
criteria, including, but not limited to,
changes in the target fishing mortality
rates, minimum biomass thresholds,
numerical estimates of parameter
values, and the use of a proxy for
biomass may be made either through a
biennial adjustment or framework
adjustment; and any other measures
currently included in the FMP.

* * * * *

(b) * *x %

(1) * % %

(ii) The WMC shall recommend
management options necessary to
achieve FMP goals and objectives
pertaining to small-mesh multispecies,
which may include a preferred option.
The WMC must demonstrate through
analyses and documentation that the
options it develops are expected to meet
the FMP goals and objectives. The WMC
may review the performance of different
user groups or fleet Sectors in
developing options. The range of
options developed by the WMC may
include any of the management
measures in the FMP, including, but not
limited to: Annual target TACs, which
must be based on the projected fishing
mortality levels required to meet the
goals and objectives outlined in the
FMP for the small-mesh multispecies;
possession limits; gear restrictions;
closed areas; permitting restrictions;
minimum fish sizes; recreational fishing
measures; description and identification
of EFH; fishing gear management
measures to protect EFH; designation of
habitat areas of particular concern
within EFH; and any other management
measures currently included in the
FMP.

* * * * *

(C) * x %

(1) * *x %

(i) After a management action has
been initiated, the Council shall develop
and analyze appropriate management
actions over the span of at least two
Council meetings. The Council shall
provide the public with advance notice
of the availability of both the proposals
and the analyses and opportunity to

comment on them prior to and at the
second Council meeting. The Council’s
recommendation on adjustments or
additions to management measures,
other than to address gear conflicts,
must come from one or more of the
following categories: DAS changes,
effort monitoring, data reporting,
possession limits, gear restrictions,
closed areas, permitting restrictions,
crew limits, minimum fish sizes,
onboard observers, minimum hook size
and hook style, the use of crucifer in the
hook-gear fishery, sector requirements,
recreational fishing measures, area
closures and other appropriate measures
to mitigate marine mammal
entanglements and interactions,
description and identification of EFH,
fishing gear management measures to
protect EFH, designation of habitat areas
of particular concern within EFH, and
any other management measures
currently included in the FMP. In
addition, the Council’s recommendation
on adjustments or additions to
management measures pertaining to
small-mesh NE multispecies, other than
to address gear conflicts, must come
from one or more of the following
categories: Quotas and appropriate
seasonal adjustments for vessels fishing
in experimental or exempted fisheries
that use small mesh in combination
with a separator trawl/grate (if
applicable), modifications to separator
grate (if applicable) and mesh
configurations for fishing for small-
mesh NE multispecies, adjustments to
whiting stock boundaries for
management purposes, adjustments for
fisheries exempted from minimum mesh
requirements to fish for small-mesh NE
multispecies (if applicable), season
adjustments, declarations, and
participation requirements for the
Cultivator Shoal Whiting Fishery

Exemption Area.
* * * * *

m 8.In § 648.96, paragraph (a)(3)(ii) is
revised to read as follows:

§648.96 FMP review, specification, and
framework adjustment process.

(a] * * %

(3) * % %

(ii) The range of options developed by
the Councils may include any of the
management measures in the Monkfish
FMP, including, but not limited to:
ACTs; closed seasons or closed areas;
minimum size limits; mesh size limits;
net limits; liver-to-monkfish landings
ratios; annual monkfish DAS allocations
and monitoring; trip or possession
limits; blocks of time out of the fishery;
gear restrictions; transferability of
permits and permit rights or
administration of vessel upgrades,

vessel replacement, or permit
assignment; measures to minimize the
impact of the monkfish fishery on
protected species; gear requirements or
restrictions that minimize bycatch or
bycatch mortality; transferable DAS
programs; changes to the Monkfish
Research Set-Aside Program; and other
frameworkable measures included in
§§648.55 and 648.90.

* * * * *

§648.102 [Amended]

m 9.In § 648.102, paragraph (a)(10) is
removed and reserved.

m 10. In § 648.110, paragraph (a)(1) is
revised to read as follows:

§648.110 Summer flounder framework
adjustments to management measures.

(a) * *x %

(1) Adjustment process. The MAFMC
shall develop and analyze appropriate
management actions over the span of at
least two MAFMC meetings. The
MAFMC must provide the public with
advance notice of the availability of the
recommendation(s), appropriate
justification(s) and economic and
biological analyses, and the opportunity
to comment on the proposed
adjustment(s) at the first meeting and
prior to and at the second MAFMC
meeting. The MAFMC’s
recommendations on adjustments or
additions to management measures
must come from one or more of the
following categories: Adjustments
within existing ABC control rule levels;
adjustments to the existing MAFMC risk
policy; introduction of new AMs,
including sub-ACTs; minimum fish size;
maximum fish size; gear restrictions;
gear requirements or prohibitions;
permitting restrictions; recreational
possession limit; recreational seasons;
closed areas; commercial seasons;
commercial trip limits; commercial
quota system including commercial
quota allocation procedure and possible
quota set asides to mitigate bycatch;
recreational harvest limit; specification
quota setting process; FMP Monitoring
Committee composition and process;
description and identification of
essential fish habitat (and fishing gear
management measures that impact
EFH); description and identification of
habitat areas of particular concern;
regional gear restrictions; regional
season restrictions (including option to
split seasons); restrictions on vessel size
(LOA and GRT) or shaft horsepower;
operator permits; any other commercial
or recreational management measures;
any other management measures
currently included in the FMP; and set
aside quota for scientific research.
Issues that require significant departures
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from previously contemplated measures
or that are otherwise introducing new
concepts may require an amendment of
the FMP instead of a framework

adjustment.
* * * * *

§648.122 [Amended]

m 11.In § 648.122, paragraph (a)(13) is
removed and reserved.

§648.142 [Amended]

m 12.In § 648.142, paragraph (a)(12) is
removed and reserved.

§648.162 [Amended]

m 13.In § 648.162, paragraph (a)(9) is
removed and reserved.

m 14.In § 648.167, paragraph (a)(1) is
revised to read as follows:

§648.167 Bluefish framework adjustment
to management measures.

(a) * x %

(1) Adjustment process. After a
management action has been initiated,
the MAFMC shall develop and analyze
appropriate management actions over
the span of at least two MAFMC
meetings. The MAFMC shall provide
the public with advance notice of the
availability of both the proposals and
the analysis and the opportunity to
comment on them prior to and at the
second MAFMC meeting. The MAFMC'’s
recommendation on adjustments or
additions to management measures
must come from one or more of the
following categories: Adjustments
within existing ABC control rule levels;
adjustments to the existing MAFMC risk
policy; introduction of new AMs,
including sub-ACTs; minimum fish size;
maximum fish size; gear restrictions;
gear requirements or prohibitions;
permitting restrictions; recreational
possession limit; recreational season;
closed areas; commercial season;
description and identification of EFH;
fishing gear management measures to
protect EFH; designation of habitat areas
of particular concern within EFH; and
any other management measures
currently included in the FMP.
Measures that require significant
departures from previously
contemplated measures or that are
otherwise introducing new concepts
may require an amendment of the FMP
instead of a framework adjustment.

* * * * *

m 15. In § 648.200, paragraph (b)
introductory text is revised to read as
follows:

§648.200 Specifications.

* * * * *

(b) Guidelines. As the basis for its
recommendations under paragraph (a)

of this section, the PDT shall review
available data pertaining to: Commercial
and recreational catch data; current
estimates of fishing mortality; stock
status; recent estimates of recruitment;
virtual population analysis results and
other estimates of stock size; sea
sampling and trawl survey data or, if sea
sampling data are unavailable, length
frequency information from trawl
surveys; impact of other fisheries on
herring mortality; and any other
relevant information. The specifications
recommended pursuant to paragraph (a)
of this section must be consistent with
the following:

* * * * *

§648.206 [Amended]

m 16. In § 648.206, paragraph (b)(29) is
removed and reserved.

§648.232 [Amended]

m 17.In § 648.232, paragraph (a)(5) is
removed and reserved.

m 18. In § 648.239, paragraph (a)(1) is
revised to read as follows:

§648.239 Spiny dogfish framework
adjustments to management measures.

(a] * * %

(1) Adjustment process. After the
Councils initiate a management action,
they shall develop and analyze
appropriate management actions over
the span of at least two Council
meetings. The Councils shall provide
the public with advance notice of the
availability of both the proposals and
the analysis for comment prior to, and
at, the second Council meeting. The
Councils’ recommendation on
adjustments or additions to management
measures must come from one or more
of the following categories: Adjustments
within existing ABC control rule levels;
adjustments to the existing MAFMC risk
policy; introduction of new AMs,
including sub-ACTs; minimum fish size;
maximum fish size; gear requirements,
restrictions, or prohibitions (including,
but not limited to, mesh size restrictions
and net limits); regional gear
restrictions; permitting restrictions, and
reporting requirements; recreational
fishery measures (including possession
and size limits and season and area
restrictions); commercial season and
area restrictions; commercial trip or
possession limits; fin weight to spiny
dogfish landing weight restrictions;
onboard observer requirements;
commercial quota system (including
commercial quota allocation procedures
and possible quota set-asides to mitigate
bycatch, conduct scientific research, or
for other purposes); recreational harvest
limit; annual quota specification
process; FMP Monitoring Committee

composition and process; description
and identification of essential fish
habitat; description and identification of
habitat areas of particular concern;
overfishing definition and related
thresholds and targets; regional season
restrictions (including option to split
seasons); restrictions on vessel size
(length and GRT) or shaft horsepower;
target quotas; measures to mitigate
marine mammal entanglements and
interactions; regional management; any
other management measures currently
included in the Spiny Dogfish FMP; and
measures to regulate aquaculture
projects. Measures that require
significant departures from previously
contemplated measures or that are
otherwise introducing new concepts
may require an amendment of the FMP
instead of a framework adjustment.

* * * * *

m 19. In § 648.260, paragraph (a)(1) is
revised to read as follows:

§648.260 Specifications.

(a)* EE

(1) The Red Crab PDT shall meet at
least once annually during the
intervening years between Stock
Assessment and Fishery Evaluation
(SAFE) Reports, described in paragraph
(b) of this section, to review the status
of the stock and the fishery. Based on
such review, the PDT shall provide a
report to the Council on any changes or
new information about the red crab
stock and/or fishery, and it shall
recommend whether the specifications
for the upcoming year(s) need to be
modified. At a minimum, this review
shall include a review of at least the
following data, if available: Commercial
catch data; current estimates of fishing
mortality and catch-per-unit-effort
(CPUE); stock status; recent estimates of
recruitment; virtual population analysis
results and other estimates of stock size;
sea sampling, port sampling, and survey
data or, if sea sampling data are
unavailable, length frequency
information from port sampling and/or
surveys; impact of other fisheries on the
mortality of red crabs; and any other
relevant information.

* * * * *

§648.299 [Amended]

20. In §648.299, paragraph
(a)(1)(xviii) is removed and reserved.
[FR Doc. 2011-33302 Filed 12-28—11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 101029427—0609-02]
RIN 0648-XA884

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMF'S announces that the
State of North Carolina is transferring a
portion of its 2011 commercial summer
flounder quota to the Commonwealth of
Virginia. By this action, NMFS adjusts
the quotas and announces the revised
commercial quota for each state
involved.

DATES: Effective December 23, 2011,
through December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, (978) 281-9224.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from North Carolina through Maine. The
process to set the annual commercial
quota and the percent allocated to each
state are described in § 648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.100(d). The Regional
Administrator is required to consider
the criteria set forth in § 648.100(d)(3) in
the evaluation of requests for quota
transfers or combinations.

North Carolina has agreed to transfer
63,573 1b (28,836 kg) of its 2011
commercial quota to Virginia. This
transfer was prompted by summer
flounder landings of 14 North Carolina
vessels that were granted safe harbor in
Virginia due to hazardous shoaling in

Oregon Inlet, North Carolina, severe
weather conditions, and/or mechanical
problems between October 31, 2011,
and December 8, 2011, thereby requiring
a quota transfer to account for an
increase in Virginia’s landings that
would have otherwise accrued against
the North Carolina quota. The Regional
Administrator has determined that the
criteria set forth in § 648.100(d)(3) have
been met. The revised summer flounder
quotas for calendar year 2011 are: North
Carolina, 3,315,571 1b (1,503,918 kg);
and Virginia, 5,141,507 1b (2,332,148
kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 23, 2011.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-33439 Filed 12-23-11; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 101029427-0609-02]
RIN 0648-XA887

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of Maine is transferring portions of
their 2011 commercial summer flounder
quota to the State of Rhode Island. By
this action, NMFS adjusts the quotas
and announces the revised commercial
quota for each state involved.

DATES: Effective December 23, 2011,
through December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, (978) 281-9224.
SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from North Carolina through Maine. The

process to set the annual commercial
quota and the percent allocated to each
state are described in § 648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.100(d). The Regional
Administrator is required to consider
the criteria set forth in § 648.100(d)(3) in
the evaluation of requests for quota
transfers or combinations.

Maine has agreed to transfer 8,200 1b
(3,719 kg) of its 2011 commercial quota
to Rhode Island. This transfer was
prompted by a diligent effort from
Rhode Island to not overharvest its
summer flounder commercial quota.
The Regional Administrator has
determined that the criteria set forth in
§648.100(d)(3) have been met. The
revised summer flounder quotas for
calendar year 2011 are: Rhode Island,
2,733,139 1b (1,239,731 kg); and Maine,
64 1b (29 kg).

Classification
This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.
Authority: 16 U.S.C. 1801 et seq.

Dated: December 23, 2011.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-33434 Filed 12-23-11; 11:15 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 101206604—1758-02]
RIN 0648-BA55

Fisheries Off West Coast States; West
Coast Salmon Fisheries; Amendment
16 to the Salmon Fishery Management
Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.
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SUMMARY: NMFS issues a final rule
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (MSA) to implement
Amendment 16 to the Pacific Coast
Salmon Fishery Management Plan for
Commercial and Recreational Salmon
Fisheries off the Coasts of Washington,
Oregon, and California (Salmon FMP).
NMFS approved Amendment 16 on
December 16, 2011. This final rule
implements components of Amendment
16 that bring the Salmon FMP into
compliance with the MSA as amended
in 2007, and the corresponding revised
National Standard 1 Guidelines (NS1Gs)
to end and prevent overfishing.
Amendment 16 identifies stocks that are
in the fishery, establishes status
determination criteria (SDC), and
specifies overfishing limits (OFLs),
acceptable biological catch (ABC), and
annual catch limits (ACLs). Amendment
16 also includes “de minimis” fishing
provisions that allow for low levels of
fishing impacts on stocks that are at low
levels of abundance.

DATES: This final rule is effective
January 30, 2012.

ADDRESSES: This final rule is also
accessible on the Web site of NMFS’
Northwest Region (http://
www.nwr.noaa.gov). Electronic copies of
the Environmental Assessment (EA) and
current Salmon FMP, through
Amendment 16, are available on the
Pacific Fishery Management Council’s
Web site (http://www.pcouncil.org/).
FOR FURTHER INFORMATION CONTACT:
Peggy Mundy, Northwest Region
Salmon Management Division, NMFS,
(206) 526—4323 or Jennifer Isé,
Southwest Region, Sustainable Fisheries
Division, NMFS, (562) 980—4046.
SUPPLEMENTARY INFORMATION: The
Pacific Fishery Management Council
(Council) developed Amendment 16 to
bring the Salmon FMP into compliance
with the 2007 MSA amendments and
revised NS1Gs (74 FR 3178, January 16,
2009). The Council took final action on
Amendment 16 in June 2011 and
transmitted the amendment to NMFS on
September 12, 2011. NMFS published a
Notice of Availability of Amendment 16
in the Federal Register (76 FR 57945,
September 19, 2011) to notify the public
of the availability of the amendment and
invite comments. Alternatives
considered in the development of
Amendment 16 were analyzed in a draft
Environmental Assessment (EA). NMFS
published a proposed rule and notice of
availability of the draft EA in the
Federal Register (76 FR 65673, October
24, 2011) to notify the public and invite
comments. NMFS received 10 comment
submissions. The comments are

summarized and responded to in the
“Response to Comments” section of this
rule.

Amendment 16 reorganizes and
classifies stocks in the FMP, establishes
new status determination criteria,
establishes a framework for defining
reference points related to overfishing
limits (OFL), acceptable biological catch
(ABC), and annual catch limits (ACLs),
and establishes appropriate
accountability measures (AM) necessary
to prevent the ACLs from being
exceeded, and to mitigate any overages
that may occur. Amendment 16 also sets
a new conservation objective for
Klamath River fall Chinook, and
specifies de minimis fishing rate
provisions to address management in
years of low abundance. The details of
Amendment 16 were described in the
proposed rule (76 FR 65673, October 24,
2011) and are not repeated here. This
final rule identifies changes to the
regulations under 50 CFR 660 subpart H
to implement Amendment 16 and
describes changes made from the
proposed rule.

Response to Comments

NMEFS invited comments on
Amendment 16, the related draft EA,
and the proposed rule. Comments were
received from 10 groups and
individuals, including a letter of “no
comment” submitted by U.S.
Department of the Interior. Complete
written comments are incorporated into
Appendix J of the EA. Many comments
were similar in substance, therefore, the
comments are summarized and
addressed below.

Comment 1: Several comments
received included requests to extend the
comment period for up to 60 days.

Response: NMFS determined that
extension of the comment period for
this action was not possible. The
Council and NMFS are operating under
a statutory deadline to implement an
amendment to the FMP to bring it into
compliance with the requirements of the
MSA to implement annual catch limits
and accountability measures in 2011.
Additionally, under the MSA, NMFS
has 95 days to approve or disapprove an
FMP amendment. If NMFS did not take
action within that 95-day period, the
amendment would have been approved
by default. The PFMC transmitted the
Amendment 16 to NMFS on September
12; therefore, the 95-day period to
approve or disapprove the amendment
would have expired on December 16.
Therefore, there was insufficient time to
allow for a meaningful extension of the
comment period. In addition,
Amendment 16 has been in
development in an open, public process

since March 2009. There have been
multiple opportunities to comment at
public meetings throughout this
process, and an ongoing opportunity to
submit written comments. The Council
developed Amendment 16 at its
meetings in Washington, Oregon, Idaho,
and California of both the full Council
and the Salmon Amendment
Committee, all of which were open to
the public and announced in the
Federal Register. To facilitate those
unable to attend Council meetings in
person, the Council streams meetings
live on the Internet.

Comment 2: While habitat conditions
in the Klamath River basin have been
improving, the number of fish returning
to spawn has been observed to decrease
over time. For example, habitat
restoration efforts have resulted in
increased production of age 0+ Chinook
in the Scott River. The reason for the
decline in spawning adults is the
decline in returning adults.

Response: Amendment 16 should
result in greater spawning escapement
throughout the Klamath Basin, because
managing for MSY spawning
escapement will result in managing for
an escapement of 40,700 natural area
adult spawners rather than 35,000.

Comment 3: The EA does not address
all in-river tribal harvest, particularly
that by the Karuk Tribe and occupants
of the Resighini Reservation.

Response: The EA assesses the
impacts the proposed actions on the
affected environment, which includes
in-river harvest by the Yurok and Hoopa
Valley Tribes (sections 4.1.2.2, 4.1.5.4,
and 4.4.8). Additional information was
added to the final EA in section 4.1.5.4
noting the rationale for de minimis
fishing at low stock size to address
minimal tribal needs. Thus, the EA
adequately accounts for harvest by the
Yurok and Hoopa Valley tribal
members.

The Karuk tribe and Resighini
Rancheria do not have federally
recognized fishing rights. The Karuk
tribal dipnet fisheries, and fishing
conducted by members of the Resighini
Rancheria, are conducted in-river under
state regulations (15 CCR
§7.50(b)(91.1)), and are subject to the
same season and bag limit restrictions as
the in-river non-Indian recreational
fisheries; tribal effort is thought to be
minor compared to the recreational
fishery. Fish caught in these fisheries
may not be sold commercially, so there
are no significant economic impacts.
The biological impacts are reflected in
spawning escapement, which is the
basis for Annual Catch Limits (ACL) and
status determination criteria (SDC)
which are part of the proposed action
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and are thoroughly analyzed in the EA.
Information describing the Karuk and
Resighini fisheries was added to section
3.4.6.4 of the EA.

Comment 4: The EA fails to analyze
the effects of in-river fisheries, which
according to one commenter will have
significant environmental effects that
“will result from the implementation of
Amendment 16.”” Such effects according
to the commenters include excessive
pressure on certain stocks, use of gear
that is selective for larger fish, and
impacts to ESA-listed coho. The draft
EA fails to analyze the effects of in-river
fishing on ESA-listed species. The
Council and NMFS should regulate in-
river fisheries. Accountability measures
are not adequate because they don’t
address in-river harvest.

Response: Regulation of in-river
fisheries is beyond the scope of
Amendment 16, and therefore the EA is
not required to address the impacts of
in-river fisheries as effects of
Amendment 16. Neither the Council nor
NMFS have statutory authority to
directly regulate in-river fisheries under
the Magnuson-Stevens Act, 16 U.S.C.
1800 et seq. The Council’s jurisdiction
is specifically limited to the area
“seaward’’ of the west coast states (16
U.S.C. section 1852(a)(1)(F)). NMFS’
authority to manage fisheries under the
MSA is limited to the U.S. EEZ, and
with respect to the proposed action is
limited to approving or disapproving,
and implementing the Council’s action
in Amendment 16 (18 U.S.C. section
1854). As the commenters point out,
federal, state, and tribal fishery
managers coordinate their management
of the salmon fisheries. Such
coordination is necessary as salmon are
impacted by fisheries under multiple
management jurisdictions, and all of
those impacts must be addressed to
ensure that escapement goals are met
and that the tribes can exercise their
fishing rights. However, coordination
with the entities that regulate in-river
fishing does not bestow upon the
Council and NMFS the statutory
authority to impose regulations on that
fishing. As the regulation of in-river
fisheries is beyond the scope of this
proposed action, and in any event is
beyond the scope of the Council’s and
NMFS'’ jurisdiction under the
Magnuson-Stevens Act, the extent of
NMFS’ authority to implement and
enforce the Endangered Species Act
with respect to in-river fisheries is not
relevant to the scope of effects of the
proposed action analyzed in the EA for
Amendment 16. In-river fisheries,
however, are part of the Affected
Environment, and a brief description of
these fisheries was added to sections

3.4.4.4,3.4.5.4, 3.4.6.4, and 3.4.7.4 of
the EA. The analysis of the effects of
Amendment 16 on biological resources
was based on spawning escapement
relative to the SDC, and therefore
accounts for all mortality sources,
including in-river fisheries (Tables 4—2
and 4-5 in the EA).

Comment 5: The EA fails to include
reasonable alternatives with respect to
the Klamath Basin, specifically a
spawning escapement target for KRFC
higher than 40,700, regulating in-river
harvest practices, and improving in-
river accountability measures.

Response: The additional alternatives
identified are beyond the scope of
actions identified in the purpose and
need statement. The purpose and need
for Amendment 16 was to bring the
Salmon FMP into compliance with the
amended MSA and NS1 guidelines,
particularly requirements for ACLs,
accountability measures, and to ensure
objective and measureable status
determination criteria, which requires
management based on MSY. There were
no analyses supporting spawning
escapement objectives for any purpose
other than consistency with MSY. As
part of its issue scoping process, the
Council directed that conservation
objectives should be updated as part of
the Amendment 16 process only as
necessary to comply with the purpose
and need statement. As explained in
response to Comment 4, the additional
alternatives related to changing in-river
harvest methods, timing, and
accountability measures are not within
the jurisdiction of the Council and
NMEF'S to implement. In-river harvest is
regulated by the State of California and
the Yurok and Hoopa Valley Tribes. The
EA did contemplate and analyze effects
from the amount of in-river harvest on
the affected environment.
Accountability measures are intended to
ensure compliance with the established
ACLs or to mitigate the adverse affects
if there is non-compliance. Mortality
from all sources, including all in-river
fisheries, is accounted for in assessing
compliance with ACLs because the
metric is based on spawning
escapement.

Comment 6: The EA does not analyze
impacts to Klamath sub-basin Chinook
populations. The EA should address the
disproportionate impact of fishery
management on early spawners and
propose approaches to quantify and
minimize such impacts.

Response: The effects of
implementing Amendment 16 on sub-
basin populations within the Klamath
Basin are acknowledged and assessed by
incorporating the analysis from Salmon
FMP Amendment 15 into Amendment

16 (section 4.1.5.4). There is insufficient
information to analyze the effects of
Amendment 16 on Klamath sub-basin
populations beyond what is contained
in the Amendment 15 analysis; to the
extent there are ““disproportionate
effects”” these cannot be quantified.

The focus of the comments seems to
be on the adequacy of 40,700 spawners
as a management objective, and how
that number was derived. The value of
the MSY spawning escapement that is
included in Amendment 16 (40,700
natural area adult spawners) is based on
what is currently the best available
science. The MSA requires that
management decisions be based on the
best available science. The FMP as
amended by Amendment 16 provides a
process for changing estimates of MSY
if additional information suggests a
better estimate is available, or sub-basin
specific management objectives could
be adopted; however, there is not
sufficient information available on
which to base such changes at this time.

Comment 7: An escapement objective
of 40,700 KRFC spawners is an
improvement, but inadequate. Shasta
River Basin needs at least 10,000
spawners, and is unlikely to achieve
that with an escapement of 40,700 for
the entire Klamath-Trinity system. The
40,700 escapement goal does not allow
for reaching historical Chinook numbers
in the Shasta River.

Response: NMFS and the Council are
unaware of any information supporting
an objective of 10,000 spawners for the
Shasta River. There is no identified
objective for the Shasta River in the
Salmon FMP, and there is insufficient
information on which to base
management of the fisheries to achieve
an annual Shasta River-specific
spawning escapement goal. Therefore,
the Council manages Klamath Basin on
an aggregate basis using the best
available science. The currently
available habitat is not capable of
supporting historic fish abundance due
to dam construction and habitat
degradation throughout the Klamath-
Trinity Basin. As evidence, relatively
large spawning escapements in recent
years have not resulted in larger than
average subsequent broods (Klamath
River fall Chinook stock-recruitment
analysis, STT 2005). The best available
science indicates that 40,700 is an
appropriate spawning escapement.

Comment 8: The KRFC escapement
objectives considered in the EA do not
provide enough fish returning to allow
those involved in habitat restoration
efforts to see improvement in fish
abundance.

Response: The comment suggests that
the escapement objective be set to
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provide an adequate number of
returning fish to demonstrate progress
resulting from habitat improvement
efforts in the Klamath. The criterion is
subjective and it is not clear how it
could be implemented. Text was added
to the EA to note that a larger
escapement goal could generally
correlate to increased visibility of
returning spawners in the Klamath
Basin, and that there is likely a
relationship between participation in
habitat restoration efforts and returning
adults, as well as between other
aesthetic uses and returning adults
(section 4.5.7).

Comment 9: MSY for KRFC is based
on recruitment as if all variability were
a result of only inland conditions.

Response: The MSY spawning
escapement objective is based on both
spawner/recruit relationship and an
early life history survival term that
accounts for both river out-migrant and
early ocean entry survival; therefore, the
estimate of MSY does not assume
survival variability is only the result of
inland conditions (Klamath River fall
Chinook stock-recruitment analysis,
STT 2005).

Comment 10: Including first
generation hatchery strays (e.g., Iron
Gate Hatchery fish spawning in Bogus
Creek and Trinity River Hatchery fish
spawning downstream of the hatchery)
in any estimate of ‘“‘natural spawners”
effectively props up natural spawning
escapement estimates. First generation
hatchery fish spawning naturally should
be excluded from reported values for
natural spawning escapement.

Response: The spawner escapement
portion of the KRFC conservation
objective is, and has been, specified in
terms of natural-area adults and not
natural-origin adults. The spawner/
recruit relationship used to specify MSY
spawning escapement for KRFC is based
on the best available science, and
provides a statistically significant,
scientifically defensible estimate of
MSY spawning escapement.

Comment 11: The EA does not
analyze effects on marine nutrient cycle.
Response: The marine nutrient cycle

is identified as part of the affected
environment (section 3.3) and assessed
qualitatively in the EA (section 4.3.1).

Comment 12: The draft EA’s reliance
on previous environmental review
documents is inappropriate.
Circumstances have changed,
specifically regarding the effects of in-
river fisheries and habitat improvements
in the Klamath Basin.

Response: Use of previous
environmental documents is
appropriate as long as they are properly
incorporated by reference and up to date

information is included in the EA or in
the referenced documents. The
documents referenced in Amendment
16 are all less than 10 years old, and
many are updated annually, including
the stock assessment and fishery
evaluation, which assesses management
effectiveness annually. The stock/
recruitment analysis for KRFC (Klamath
River fall Chinook stock-recruitment
analysis, STT 2005) used more recent
data than 2000 to derive the 40,700
MSY spawning escapement estimate.
The analysis was completed in 2005 and
used data through 2004; the 2000 brood
was the last complete brood available
for that analysis. STT (2005) and the
Amendment 15 EA (PFMC and NMFS
2007) were added to the list of
documents incorporated by reference
and text was added to the final
Amendment 16 EA clarifying that the
documents referenced in Section 1.4.2
were incorporated by reference.

The FMP describes a process for
incorporating new scientific information
and methodologies into the annual
salmon management process, and
Amendment 16 provides for reference
points, including Smsy, to be changed in
response to new information. Thus, if
scientific information becomes available
that warrants a reconsideration of
reference points specific to the Klamath,
this can serve as a basis for reevaluation
of those reference points.

Comment 13: Maximum sustainable
yield is not adequate to achieve
optimum yield, which should take into
consideration the need for those living
inland in the Klamath Basin to see
spawner returns that reflect recovery
efforts.

Response: The scope of Amendment
16 did not include revising the current
definition of achieving QY for salmon;
therefore, considering alternatives for
OY was not appropriate as part of this
action. The FMP currently defines OY
on a coast-wide stock and fishery
aggregate basis. Changing the
conservation objective of one stock to
address OY would not be appropriate
given the current definition of OY.

Comment 14: The EA does not
analyze the impacts of fishing,
particularly in-river fishing practices, on
ESA-listed species.

Response: The EA considers the
effects of the proposed action on listed
species. As stated in the EA (section
3.2), the effects of alternatives on ESA-
listed salmon are assessed along with
target salmon stocks (section 4.1). To
address impacts on ESA-listed species,
NMFS undertakes ESA Section 7
consultations. NMFS has issued several
biological opinions on the FMP covering
salmonid and non-salmonid species that

are affected by the ocean salmon
fisheries and fisheries are managed to
meet standards set forth in those
opinions. The proposed action would
not change this aspect of the salmon
FMP. As discussed in response to
Comment 4, regulation of in-river
fishing is beyond the scope of
Amendment 16, therefore the effects of
in-river fishing on ESA-listed species
are not effects of this action.

Comment 15: Objection to setting the
lower end of the current conservation
objective for SRFC (i.e., 122,000) as
Smisy, this effectively changes the
conservation objective from a range of
122,000 to 180,000 to a single value of
122,000.

Response: The form of the harvest
control rule adopted requires a single
value of Smsy upon which to calculate
annual management measures, so a
single value was adopted based on the
1984 framework amendment. There was
no supporting analysis to suggest that a
different value was appropriate, and
such an analysis was beyond the scope
of Amendment 16. The conservation
objective as stated in the FMP
(Appendix I of the EA) was unchanged
at 122,000-180,000 adult spawners and
is not changed by the definition of Smsy,
which is used to determine the point at
which SRFC are overfished, rebuilt, and
when de minimis fishing provisions
apply. Defining Smsy does not remove
the Council and NMFS’ ability to
structure management measures to
target higher escapement levels in
response to year-specific conditions. A
list of considerations for implementing
de minimis fisheries is included in the
FMP language (Appendix I) and has
been added to the EA (section 2.5.1.6)
and the regulatory text at § 660.410 (b).

Comment 16: Managing to the low
end of the SRFC conservation objective
is not appropriate given that the low
end was established due to migratory
restrictions imposed by Red Bluff
Diversion Dam. The reasonable and
prudent alternative in NMFS’ 2009
Biological Opinion for the Central
Valley Project would require that gates
be raised year-round on the dam in
order to improve passage. As a
consequence, NMFS should set Smsy at
180,000 adult spawners.

Response: There was no scientific
support for choosing 180,000 as Swmsy.
The Swmsy value used in the EA is based
on the best available science.
Amendment 16 provides a mechanism
for updating reference points based on
new scientific information, when that
becomes available.

Comment 17: Even the high end of the
SRFC conservation objective range
(180,000) may not be appropriate under
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the “doubling goal” of the Central
Valley Project Improvement Act
(CVPIA).

Response: As noted in response to the
previous comments, the Sysy value
used in the EA is based on the best
available scientific information. The
conservation objective for SRFC is not
changed by this action. The “doubling
goal” of the CVPIA does not create any
specific standards that make a revision
to the conservation objective for SRFC
necessary or appropriate.

The purpose and need for
Amendment 16 was to bring the Salmon
FMP into compliance with the MSA,
which requires management based on
MSY. There is no analysis supporting
any specific spawning escapement
objective for any purpose other than
MSY. Also as noted in response to
Comment 16, setting a specific value for
Smsy does not remove the Council’s
ability to structure fisheries to achieve
the conservation objective for SRFC.

Comment 18: De minimis fishing
provisions could be counterproductive
to the “doubling goal” of the CVPIA.

Response: All of the de minimis
fishing alternatives are based on
management for MSY. Managing for
MSY will result in optimal production
that the habitat can support. Estimates
of MSY are based on long-term average
escapement, and some years with
escapement below Susy are expected.
The low exploitation rates allowed
under the de minimis fishing provisions
will not significantly affect achievement
of MSY in the long-term, as they are
expected to occur infrequently. In
applying the de minimis control rules,
the Council and NMFS must consider a
number of factors related to the
continued productivity of the stock, and
de minimis exploitation rates must not
jeopardize the long term capacity of the
stock to produce MSY on a continuing
basis. As habitat is improved, estimates
of MSY should be reviewed and revised
if appropriate to account for the
increased capacity of spawning habitat.

Comment 19: Relying on abundance
of hatchery stocks to support de
minimis fisheries is potentially harmful
to genetic and phenotypic diversity in
Central Valley Chinook. Statement in
EA that egg transfers between hatcheries
is viable mitigation for low spawner
abundance is flawed.

Response: Hatchery policy is set by
CDFG and USFWS, and is therefore
outside the scope of Amendment 16.
Conservation objectives for hatchery
stocks are set by those entities and
annual salmon management measures
are crafted to meet them. Amendment
16 retains the provision to allow
conservation objectives for hatchery

stocks to be modified as hatchery
policies change.

Comment 20: Contrary to analysis in
the EA, San Joaquin River fall-run
Chinook could suffer significant impacts
under de minimis fishing provisions.

Response: Exploitation rates under de
minimis fishing conditions are, by
definition, intended to avoid significant
impacts. San Joaquin fall Chinook are
expected to experience the same ocean
exploitation rates, and the same or
lower freshwater exploitation rates, as
SRFG; therefore the EA correctly
assessed the risk to San Joaquin fall
Chinook. In addition, the alternatives
for de minimis fisheries include
consideration of the list of factors
currently in the de minimis provision
for Klamath River Fall Chinook, adopted
as part of Amendment 15. These include
the status of sub-stocks and the status of
co-mingled stocks. A list of
considerations for implementing de
minimis fisheries is included in the
FMP language (Appendix I) and has
been added to the EA (section 2.5.1.6)
and the regulatory text at § 660.410 (b).

Comment 21: The draft EA does not
““discuss the interplay between ocean
harvest and freshwater management”
and should do so.

Response: The interaction of ocean
and inside fisheries is described in the
annual Review of Ocean Fisheries
document (PFMC 2011a), which was
referenced in the description of the
affected environment and incorporated
by reference. Language was added to the
EA to emphasize the incorporation by
reference (section 1.4.2). The analysis of
alternatives in Amendment 16 included
effects of inside fisheries on spawning
escapement, and described the
relationship between escapement from
ocean fisheries and allowable harvest of
tribal and recreational river fisheries in
the Klamath Basin.

Text has been added to the EA to note
that a larger escapement goal could
generally correlate to increased
visibility of returning spawners, and
that there is likely a relationship
between participation in habitat
restoration efforts and returning adults,
as well as between other aesthetic uses
and returning adults (section 4.5.7).

Comment 22: “Producers”
(communities and entities where
salmon spawn and rear and are
produced) should be included in
harvest management and should have
positions on the PFMC and Klamath
Fishery Management Council (KFMC).

Response: The Klamath Act, which
established the KFMC, expired on
October 1, 2006, and was not
reauthorized by Congress. Funding for
this program was eliminated and the

charter for the KFMC was discontinued.
The non-agency PFMC members are
nominated by governors of the four
states and appointed by the Secretary of
Commerce. Most appointed positions
are held by representatives of fishery
sectors, but that is not a requirement
and the PFMC has appointed members
that are not associated with commercial,
recreational, or tribal fishery sectors.
People interested in appointments need
to contact the office of their state
Governor (for additional information see
50 CFR 600.215). The Council also has
advisory bodies with positions reserved
for general public and environmental
groups. These advisory bodies include
the Salmon Advisory Subpanel and the
Habitat Committee, and other ad hoc
committees. People interested in
appointments to advisory bodies need to
follow PFMC procedures for nomination
(http://www.pcouncil.org/council-
operations/council-and-committees/
current-vacancies/).

Comment 23: The EA fails to
incorporate adaptive management—
KRFC escapement should be reviewed
and updated.

Response: Adaptive management is
inherent in all fishery management
plans and the MSA process, as informed
by new information and science.
Escapement of all managed salmon
stocks is reviewed and updated
annually in the Review of Ocean
Fisheries (SAFE) document (e.g., PFMC
2011a). In addition, a process for review
and updating of stock specific
conservation objectives is provided in
Amendment 16 and the Salmon FMP.
As part of its issue scoping process, the
Council directed that conservation
objectives should be updated as part of
the Amendment 16 process only as
necessary to comply with the purpose
and need statement. However, the
Council noted that development and
review of conservation objectives for
stocks should be pursued through the
Salmon Methodology Review process on
a priority basis as adequate information
becomes available.

Comment 24: The Yurok and Hoopa
Valley tribes submitted comments
focused primarily on Klamath River fall
Chinook. The tribes generally supported
Amendment 16 including most aspects
of the control rule and the proposal to
increase the Smsy based conservation
objective to 40,700. However, both
tribes expressed concern that the control
rule for Klamath River fall Chinook and
the resulting allowance for non-zero de
minimis exploitation rates at low
abundance levels could adversely affect
sub-stocks. The tribes’ comments refer
to the analysis done in conjunction with
Amendment 15 that highlighted the
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increased risk to sub-stocks as
abundance falls below approximately
20,000 adult spawners. Both tribes
support use of the control rule in most
part, but requested that de minimis
fishing be reduced to zero when
abundance is less than %2 Smsy or
20,350 (Yurok Tribe) or 22,000 (Hoopa
Valley Tribe). As an alternative, the
Yurok Tribe requested that the final rule
be modified to include qualitative
considerations similar to those used in
Amendment 15 indicating that there
would be little or no harvest
opportunity when abundance is
projected to be below V2 Susy.

Response: The effects of
implementing Amendment 16 on sub-
basin populations within the Klamath
Basin, including the de minimis fishing
provisions, are acknowledged and
considered in the EA by incorporating
the analysis from Salmon FMP
Amendment 15 into Amendment 16.
The control rule proposed in
Amendment 16 is more prescriptive
than that contained in Amendment 15.
Unlike Amendment 15 the control rule
defines maximum allowable
exploitation rates at all abundance
levels. The de minimis provisions were
designed, in part, to account for impacts
in fall season fisheries that sometimes
occur before the status of the returning
brood is known. In addition, the control
rule lists several qualitative
considerations that the Council must
consider when recommending de
minimis exploitation rates in a given
year. The first of these considerations
relates to genetic concerns and the effect
to sub-stocks at low abundance. Another
consideration, and one reason for
providing qualitative considerations for
some limited harvest at low abundance,
relates to a recognition of the minimal
needs for tribal fisheries. NMFS believes
that the effect of these considerations
are largely coincident with the views
expressed by the tribes and that in fact
there would be little or no opportunity
for harvest at abundance levels that are
on the order of 20,000 fish or less. It is
worth noting that there has never been
a forecast of abundance as low as
22,000. Nonetheless, NMFS has added
language to the final rule in response to
the tribes’ request to emphasize this
expectation.

The Council considered alternative
versions of the control rule that would
have reduced de minimis fishing to zero
at various levels of abundance.
However, the Council ultimately
recommended an alternative that
allowed for consideration of some
limited, non-zero harvest at low
abundance coupled with the qualitative
considerations that would be used for

making the necessary recommendations.
NMFS’ decision here is whether or not
to approve Amendment 16, including
the de minimis fishing provisions, based
on assessment of whether the
amendment is consistent with the MSA
and other applicable law. NMFS cannot,
in this action, modify the Amendment.
NMFS believes that the control rule
recommended for Klamath River fall
Chinook through Amendment 16,
including the de minimis fishing
provisions, are consistent with the
requirements of the MSA, including the
requirement to maintain the capacity of
the stock to produce MSY on a
continuing basis, and other applicable
laws. As noted above, NMFS has
modified the regulatory text in this final
rule to emphasize our expectation that
there will be little or no harvest when
abundance is very low. The distinction
between the zero levels of fishing that
the tribes request under rare
circumstances, and the single digit
exploitation rates that might be allowed
under Amendment 16 is
inconsequential from a biological
perspective and does not affect the
general conclusion regarding the
capacity of the stock to produce MSY on
a continuing basis.

Changes From Proposed Rule

This final rule includes changes to the
existing regulations at 50 CFR 660.401
et seq. to implement Amendment 16
and additional updates. These are
largely unchanged from the proposed
rule; those that have changed from the
proposed rule are described below.

e §660.408—Annual actions

Language reinforcing that ACLs are
not to be exceeded even when de
minimis control rules apply has been
added.

¢ §660.410—Conservation objectives,
ACLs, and de minimis control rules

Section title is changed and language
added to include additional
considerations for implementation of de
minimis control rules and to clarify the
relationship between de minimis control
rules, ACLs and conservation objectives.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with
Amendment 16, other provisions of the
Magnuson-Stevens Act, and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

An EA has been prepared for
Amendment 16; a copy of the EA is
available online at http://

www.pcouncil.org/. The EA includes a
regulatory impact review.

NMEF'S prepared a Final Regulatory
Flexibility Analysis (FRFA) for this
action to assess its impact on small
entities. The FRFA incorporates the
initial regulatory flexibility analysis
(IRFA) prepared for the draft EA,
summarizes the significant issues raised
by the public comments in response to
the IRFA, responds to those comments,
and summarizes of the analyses
completed to support the action. A copy
of the FRFA is available from NMFS
(see ADDRESSES) and a summary of the
FRFA, per the requirements of 5 U.S.C.
604(a), follows.

Amendment 16 to the Salmon FMP
establishes conservation and allocation
guidelines for annual management of
salmon off the coasts of Washington,
Oregon, and California. This framework
allows the Council to develop measures
responsive to stock status in a given
year. Section 3 of the Salmon FMP
describes the conservation objectives for
Salmon FMP stocks necessary to meet
the dual MSA objectives of obtaining
optimum yield (OY) from a fishery
while preventing overfishing. Each
stock has a specific objective, generally
designed to achieve MSY, maximum
sustained production (MSP), or in some
cases, an exploitation rate to serve as an
MSY proxy.

The Salmon FMP under Amendment
16 also specifies criteria to determine
when overfishing may be occurring and
when a stock may have become
overfished. The Salmon FMP also
specifies required actions when these
conditions are triggered. Amendment 16
will bring the Salmon FMP into
compliance with the MSA, as amended
in 2007, and the revised NS1Gs, by
developing and implementing ACLs and
AMs to prevent overfishing on stocks in
the fishery to which MSA section
303(a)(15) applies, ensure “measurable
and objective” SDC for stocks in the
fishery, and define the control rules
under which de minimis fishing
opportunity would take place consistent
with NS1.

The Pacific Fishery Management
Council’s “Review 2010 Ocean Salmon
Fisheries” provides the following
economic snapshot of the 2010 fishery.
Total 2010 ex-vessel value of the
Council-managed non-Indian
commercial salmon fishery was $7.15
million, which is the fifth lowest on
record, but more than four times above
its 2009 level of $1.5 million. California
had its first commercial salmon fishery
since 2007. The 2010 ex-vessel value of
the commercial fishery was 28 percent
below the 2005-2009 inflation-adjusted
average of $10 million and 88 percent
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below the 1979 through 1990 inflation-
adjusted average of $59.3 million. Based
on Pacific Coast Fisheries Information
Network (PacFIN) data, a total of 641
vessels participated in the non-tribal
West Coast commercial salmon fishery
in 2010. This is more than double the
number that participated in 2009 (313),
and nearly triple the number in 2008.
However the 2010 total was down 36
percent from 2007’s total of 1,007
vessels.

The preliminary number of vessel-
based ocean salmon recreational angler
trips taken on the West Coast in 2010
was 182,900, a decrease of three percent
from 2009, and 70 percent below the
1979 through 1990 average. Compared
with 2009, preliminary estimates of the
number of trips taken in 2010 decreased
by 37 percent in Oregon and 18 percent
in Washington. California effort was up
substantially since the sport fishery was
not restricted to a 10-day fishery in the
Klamath Management Zone as it was in
2009; however it was still severely
depressed compared to historic levels.
Recreational salmon fishing takes place
primarily in two modes, (1) anglers
fishing from privately owned pleasure
crafts, and (2) anglers employing the
services of the charter boat fleet. In
general, success rates on charter vessels
tend to be higher than success rates on
private vessels. Small amounts of shore-
based effort directed toward ocean area
salmon occur, primarily from jetties and
piers. Coastwide, the proportion of
angler trips taken on charter vessels in
2010 was relatively stable at 24 percent
compared with 23 percent in 2009;
however, underlying this trend was a
decline in the proportion of charter trips
in Oregon and increases in California
and Washington. During 2010, the
Review indicates that there were 465
charterboats that participated in the
2010 fishery.

While some of the treaty Indian
harvest was for ceremonial and
subsistence purposes, the vast majority
of the catch was commercial harvest.
For all of 2010 the preliminary ex-vessel
value of Chinook and coho landed in
the treaty Indian ocean troll fishery was
$1.8 million, compared with the ex-
vessel value in 2009 of $1.0 million.
According to a Northwest Indian
Fisheries Commission representative,
the tribal fleet consists of 40 to 50
trollers. The commercial entities
directly regulated by the Pacific
Council’s Fishery Management Plan are
non-tribal commercial trollers, tribal
commercial trollers, and charterboats.
During 2010, these fleets consisted of
641 non-tribal trollers, 40 to 50 tribal
trollers, and 465 charterboats.

Total West Coast income impact
associated with recreational and
commercial ocean salmon fisheries for
all three states combined was estimated
at $25.5 million in 2010. This was 46
percent above the estimated 2009 level
of $17.4 million. 2010 had the third
lowest income impacts on record, with
2008 having the lowest on record at $7.5
million and 2009 the second lowest
(adjusted for inflation).

The key components of Amendment
16 are administrative; as they are
revisions to the key components of the
process by which the Council and
NMFS make decisions on how best to
manage various stocks in the fishery.
These key components include defining
what stocks are in the fishery; how these
stocks may be organized into stock
complexes, the treatment of
international stocks, revising the stock
status determination criteria including
definitions of overfishing, ABC, and
ACL reference points; and revising de
minimis fishing provisions to allow for
more flexibility in setting annual
regulations when the conservation
objectives for limiting stocks are
projected not to be met, and provide
opportunity to access more abundant
salmon stocks that are typically
available in the Council management
area when the status of one stock may
otherwise preclude all ocean salmon
fishing in a large region. This action
revises the process of how conservation
and management decisions will be
made; it contains no actual application
of the methods to set ABC, ACL, or OFL
or the management measures (e.g.
closed seasons, area closures, bag limits,
etc.) to keep the fishery within the ACL
and other conservation objectives to
assure that overfishing does not occur.
As aresult there are no immediate
economic impacts to evaluate. These
will occur when the new process is
actually applied in future actions and
the economic impacts will be evaluated
then.

However, the EA did undertake an
economic analysis of the expected
effects of the preferred action and
options relative to “No Action”
alternative and presented the following
conclusions. The proposed alternatives
for classifying the stocks in the FMP
will have no economic impacts, as there
are no biological implications to
designating stocks “in the fishery”” and
“ecosystem components,” as compared
with the no action Alternative. Proposed
alternatives for SDC have no significant
biological or economic impacts. The
stocks have had low frequency of
experiencing overfishing in the past,
and many of the current control rules
clearly prevent fishing at or above Fusy.

It has been rare that stock abundance or
other constraints on the fishery have
created opportunity for fishing above
Fumsy in other cases. Identifying clearer
criteria with which to determine stock
status will more clearly align with the
MSA and NS1Gs, and can help
managers implement timelier
management responses and contribute
to ensuring sustainable salmon stock
levels to support the fishery, resulting in
positive economic effects. The proposed
alternatives for implementing ACLs,
ABGs, and associated reference points
(i.e., the ACL framework) are similar in
nature to the effects of the proposed
SDC. Thus, they have no significant
biological or economic impacts. In the
short term, fisheries may be constrained
in a given year to prevent overfishing,
but such actions will provide long-term
benefits from more sustainable salmon
populations to support harvest and
recreational opportunities.

Proposed alternatives to identify AMs
have no significant biological or
economic impacts, compared to the no
action alternative. Many of the proposed
AMs identified are actions that exist in
the FMP currently and are
administrative in nature (e.g.,
notification). Proposed alternatives for
de minimis fishing are not expected to
result in significant biological or
economic effects. However, providing
for de minimis fishing will afford more
opportunities for harvest, consistent
with National Standard 8, and achieve
optimum yield for the fishery consistent
with NS1. Therefore, there are projected
positive economic benefits of the
proposed action by allowing some
minimal harvest of weaker stocks in an
effort to harvest healthier, abundant
stocks in the mixed stock fishery.

The commercial entities directly
regulated by the Pacific Council’s
Fishery Salmon Management Plan are
non-tribal commercial trollers, tribal
commercial trollers, and charterboats.
During 2010, these fleets consisted of
641 non-tribal trollers, 40 to 50 tribal
trollers, and 465 charterboats. A fish-
harvesting business is considered a
“small”” business by the Small Business
Administration (SBA) if it has annual
receipts not in excess of $4.0 million.
For marinas and charter/party boats, a
small business is one with annual
receipts not in excess of $6.5 million.
All of the businesses that would be
affected by this action are considered
small businesses under SBA guidance.
Tribal and non-tribal commercial
salmon vessel revenues averaged
approximately $13,000 in 2010 (Review
of 2010 Ocean Salmon Fisheries).
Charterboats participating in the
recreational salmon fishery in 2000 had
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average revenues ranging from $7,000 to
$131,000, depending on vessel size class
(Pacific States Marine Fisheries
Commission study). These figures
remain low, and NMFS has no
information suggesting that these
vessels have received annual revenues
since 2000 such that they should be
considered ‘“‘large” entities under the
RFA. As these average revenues are far
below SBA’s thresholds for a small
entities, NMFS has determined that all
of these entities are small entities under
SBA'’s definitions.

The economic analysis does not
highlight any significant impact upon
small businesses. The key components
of Amendment 16 are administrative; as
they are revisions to the key
components of the process by which the
Council and NMFS make decisions on
how best to manage various stocks in
the fishery. As a result there are no
immediate economic impacts to
evaluate. These will occur when the
new process is actually applied in
future actions, and the economic
impacts will be evaluated then.
Consequently, the regulations are not
expected to meet any of the tests of
having a “significant” economic impact
on a “‘substantial number” of small
entities. The comments that NMFS
received on this final rule are discussed
above. None of these comments
addressed the IRFA. There are no
additional projected reporting, record-
keeping, and other compliance
requirements of this final rule not
already envisioned within the scope of
current requirements. References to
collections-of-information made in this
action are intended to properly cite
those collections in Federal regulations,
and not to alter their effect in any way.
No Federal rules have been identified
that duplicate, overlap, or conflict with
this action.

NMEF'S has issued ESA biological
opinions that address the impacts of the
Council managed salmon fisheries on
listed salmonids as follows: March 8,
1996 (Snake River spring/summer and
fall Chinook and sockeye), April 28,
1999 (Oregon Coast natural coho,
Southern Oregon/Northern California
coastal coho, Central California coastal
coho), April 28, 2000 (Central Valley
spring Chinook), April 27, 2001 (Hood
Canal summer chum 4(d) limit), April
30, 2004 (Puget Sound Chinook), June
13, 2005 (California coastal Chinook),
April 28, 2008 (Lower Columbia River
natural coho), and April 30, 2010
(Sacramento River winter Chinook,
Lower Columbia River Chinook; and
listed Puget Sound yelloweye rockfish,
canary rockfish, and bocaccio). NMFS
reiterates its consultation standards for

all ESA-listed salmon and steelhead
species in their annual Guidance letter
to the Council. In 2009, NMFS
consulted on the effects of fishing under
the Salmon FMP on the endangered
Southern Resident Killer Whale Distinct
Population Segment (SRKW) and
concluded the salmon fisheries were not
likely to jeopardize SRKW (biological
opinion dated May 5, 2009). NMFS
previously concluded that Pacific Coast
salmon fisheries would have no effect
on ESA-listed North American green
sturgeon (biological opinion dated April
30, 2007) or Pacific eulachon (biological
opinion dated April 30, 2010). These
biological opinions are available online
(http://www.nwr.noaa.gov/Salmon-
Habitat/ESA-Consultations/Biological-
Opinions.cfm).

Pursuant to Executive Order 13175,
this proposed rule was developed after
meaningful consultation and
collaboration with Tribal officials from
the area covered by the FMP. Under the
Magnuson-Stevens Act at 16 U.S.C.
1852(b)(5), one of the voting members of
the Pacific Council must be a
representative of an Indian Tribe with
Federally recognized fishing rights from
the area of the Council’s jurisdiction. In
addition, a Tribal representative served
on the committee appointed by the
Pacific Council to develop Amendment
16.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: December 22, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq. and 16
U.S.C. 773 et seq.
m 2.In §660.402, revise the definition
for “Pacific Coast Salmon Plan” to read
as follows:

§660.402 Definitions.

Pacific Coast Salmon Plan (PCSP or
Salmon FMP) means the Fishery
Management Plan, as amended, for
commercial and recreational ocean
salmon fisheries in the Exclusive
Economic Zone (EEZ) (3 to 200 nautical
miles offshore) off Washington, Oregon,

and California. The Salmon FMP was
first developed by the Council and
approved by the Secretary in 1978. The
Salmon FMP was amended on October
31, 1984, to establish a framework
process to develop and implement
fishery management actions; the Salmon
FMP has been subsequently amended at
irregular intervals. Other names
commonly used include: Pacific Coast
Salmon Fishery Management Plan, West
Coast Salmon Plan, West Coast Salmon

Fishery Management Plan.
* * * * *

m 3.In §660.403, revise paragraph (b) to
read as follows:

§660.403 Relation to other laws.
* * * * *

(b) Any person fishing subject to this
subpart who also engages in fishing for
groundfish should consult Federal
regulations in subpart C through G for
applicable requirements of that subpart,
including the requirement that vessels
engaged in commercial fishing for
groundfish (except commercial
passenger vessels) have vessel
identification in accordance with
§660.20.

* * * * *

m 4.In §660.405, revise paragraphs (b)
and (c) to read as follows:

§660.405 Prohibitions.
* * * * *

(b) The fishery management area is
closed to salmon fishing except as
opened by this subpart or superseding
regulations or notices. All open fishing
periods begin at 0001 hours and end at
2400 hours local time on the dates
specified, except that a fishing period
may be ended prior to 2400 hours local
time through an inseason action taken
under § 660.409 in order to meet fishery
management objectives.

(c) Under the Pacific Coast groundfish
regulations at § 660.330, fishing with
salmon troll gear is prohibited within
the Salmon Troll Yelloweye Rockfish
Conservation Area (YRCA). It is
unlawful for commercial salmon troll
vessels to take and retain, possess, or
land fish taken with salmon troll gear
within the Salmon Troll YRCA. Vessels
may transit through the Salmon Troll
YRCA with or without fish on
board.The Salmon Troll YRCA is an
area off the northern Washington coast.
The Salmon Troll YRCA is intended to
protect yelloweye rockfish. The Salmon
Troll YRCA is defined by straight lines
connecting specific latitude and
longitude coordinates under the Pacific
Coast Groundfish regulations at
§660.70.

* * * * *
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m 5.In §660.408,

m a. Revise paragraph (a);

m b. Redesignate paragraphs (b), (c), (d),
(e), (0, (g), (h), (), (§), (K), (1), (m), and
(n) as paragraphs (c), (d), (e), (f), (g), (h),
(i), (), (k), (1), (m), (n), and (o),
respectively;

m c. Add a new paragraph (b);

m d. Revise newly redesignated
paragraphs (c), (d)(1)(ii), (d)(1)(v)(B),
(d)(1)(vi), (d)(2)(iv), (e), (g), (I)(2), (k),
M(2), ()(4), and (o) to read as follows:

§660.408 Annual actions.

(a) General. NMFS will annually
establish specifications and
management measures or, as necessary,
adjust specifications and management
measures for the commercial,
recreational, and treaty Indian fisheries
by publishing the action in the Federal
Register under § 660.411. Management
of the Pacific Coast salmon fishery will
be conducted consistent with the
standards and procedures in the Salmon
FMP. The Salmon FMP is available from
the Regional Administrator or the
Council. Specifications and
management measures are described in
paragraphs (b) through (o) of this
section.

(b) Annual catch limits. Annual
Specifications will include annual catch
limits (ACLs) determined consistent
with the standards and procedures in
the Salmon FMP.

(c) Allowable ocean harvest levels.
Allowable ocean harvest levels must
ensure that conservation objectives and
ACLs are met, as described in §660.410,
except that where the de minimis
fishing control rules described in
§660.410(c) apply, conservation
objectives may not be met, provided
ACLs are met. The allowable ocean
harvest for commercial, recreational,
and treaty Indian fishing may be
expressed in terms of season regulations
expected to achieve a certain optimum
harvest level or in terms of a particular
number of fish. Procedures for
determining allowable ocean harvest
vary by species and fishery complexity,
and are documented in the fishery
management plan and Council
documents.

(d) EE

(1) I

(ii) Deviations from allocation
schedule. The initial allocation may be
modified annually in accordance with
paragraphs (d)(1)(iii) through (viii) of
this section. These deviations from the
allocation schedule provide flexibility
to account for the dynamic nature of the
fisheries and better achieve the
allocation objectives and fishery
allocation priorities in paragraphs
(d)(1)(ix) and (x) of this section. Total

allowable ocean harvest will be
maximized to the extent possible
consistent with treaty obligations, state
fishery needs, conservation objectives,
and ACLs. Every effort will be made to
establish seasons and gear requirements
that provide troll and recreational fleets
a reasonable opportunity to catch the
available harvest. These may include
single-species directed fisheries with

landing restrictions for other species.
* * * * *

(V] * % %

(B) Chinook distribution. Subarea
distributions of Chinook will be
managed as guidelines based on
calculations of the Salmon Technical
Team with the primary objective of
achieving all-species fisheries without
imposing Chinook restrictions (i.e., area
closures or bag limit reductions).
Chinook in excess of all-species
fisheries needs may be utilized by
directed Chinook fisheries north of Cape
Falcon or by negotiating a preseason
species trade of Chinook and coho
between commercial and recreational
allocations in accordance with
paragraph (d)(1)(iii) of this section.

* * * * *

(vi) Inseason trades and transfers.
Inseason transfers, including species
trades of Chinook and coho, may be
permitted in either direction between
commercial and recreational fishery
quotas to allow for uncatchable fish in
one fishery to be reallocated to the
other. Fish will be deemed uncatchable
by a respective commercial or
recreational fishery only after
considering all possible annual
management actions to allow for their
harvest that are consistent with the
harvest management objectives specific
in the fishery management plan
including consideration of single
species fisheries. Implementation of
inseason transfers will require
consultation with the pertinent
commercial and recreational Salmon
Advisory Subpanel representatives from
the area involved and the Salmon
Technical Team, and a clear
establishment of available fish and
impacts from the transfer. Inseason
trades or transfers may vary from the
guideline ratio of four coho to one
Chinook to meet the allocation
objectives in paragraph (d)(1)(ix) of this
section.

* * * * *

(2] * % %

(iv) Oregon coastal natural coho. The
allocation provisions in paragraph (d)(2)
of this section provide guidance only
when coho abundance permits a
directed coho harvest, not when the
allowable harvest impacts are

insufficient to allow coho retention
south of Cape Falcon. At such low
levels, allowable harvest impacts will be
allocated during the Council’s preseason
process.

* * * * *

(e) Management boundaries and
zones. Management boundaries and
zones will be established or adjusted to
achieve a conservation purpose or
management objective. A conservation
purpose or management objective
protects a fish stock, simplifies
management of a fishery, or promotes
wise use of fishery resources by, for
example, separating fish stocks,
facilitating enforcement, separating
conflicting fishing activities, or
facilitating harvest opportunities.
Management boundaries and zones will
be described by geographical references,
coordinates (latitude and longitude),
depth contours, distance from shore, or
similar criteria.

* * * * *

(g) Recreational daily bag limits.
Recreational daily bag limits for each
fishing area will specify number and
species of salmon that may be retained.
The recreational daily bag limits for
each fishing area will be set to maximize
the length of the fishing season
consistent with the allowable level of
harvest in the area.

* * * * *

(i) * % %

(2) Commercial seasons. Commercial
seasons will be established or modified
taking into account wastage of fish that
cannot legally be retained, size and
poundage of fish caught, effort shifts
between fishing areas, and protection of
depressed stocks present in the fishing
areas. All-species seasons will be
established to allow the maximum
allowable harvest of pink salmon, when
and where available, without exceeding
allowable Chinook or coho harvest
levels and within conservation and
allocation constraints of the pink stocks.
* * * * *

(k) Selective fisheries—(1) In general.
In addition to the all-species seasons
and the all-species-except-coho seasons
established for the commercial and
recreational fisheries, species selective
fisheries and mark selective fisheries
may be established.

(2) Species selective fisheries.
Selective coho-only, Chinook-only,
pink-only, all salmon except Chinook,
and all salmon except coho fisheries
may be established if harvestable fish of
the target species are available; harvest
of incidental species will not exceed
allowable levels; proven, documented
selective gear exists; significant wastage
of incidental species will not occur; and
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the selective fishery will occur in an

acceptable time and area where wastage

can be minimized and target stocks are
rimarily available.

(3) Mark selective fisheries. Fisheries
that select for salmon marked with a
healed adipose fin clip may be
established in the annual management
measures as long as they are consistent
with guidelines in section 6.5.3.1 of the

Pacific Coast Salmon Plan.
1 * * *

(2) The combined treaty Indian
fishing seasons will not be longer than
necessary to harvest the allowable treaty
Indian catch, which is the total treaty
harvest that would occur if the tribes
chose to take their total entitlement of
the weakest stock in the fishery
management area, assuming this level of
harvest did not create conservation or
allocation problems for other stocks.

* * * * *

(4) If adjustable quotas are established
for treaty Indian fishing, they may be
subject to inseason adjustment because
of unanticipated Chinook or coho
hooking mortality occurring during the
season, catches in treaty Indian fisheries
inconsistent with those unanticipated
under Federal regulations, or a need to
redistribute quotas to ensure attainment
of an overall quota.

* * * * *

(o) Reporting requirements. Reporting
requirements for commercial fishing
may be imposed to ensure timely and
accurate assessment of catches in
regulatory areas subject to quota
management. Such reports are subject to
the limitations described herein.
Persons engaged in commercial fishing
in a regulatory area subject to quota
management and landing their catch in
another regulatory area open to fishing
may be required to transmit a brief
report prior to leaving the first
regulatory area. The regulatory areas
subject to these reporting requirements,
the contents of the reports, and the
entities receiving the reports will be
specified annually.

m 6. In § 660.409, revise paragraph (b)(2)
introductory text to read as follows:

§660.409 Inseason actions.
* * * * *

(b) * *x %

(2) Fishery managers must determine
that any inseason adjustment in
management measures is consistent
with fishery regimes established by the
U.S.-Canada Pacific Salmon
Commission, conservation objectives
and ACLs, conservation of the salmon
resource, any adjudicated Indian fishing
rights, and the ocean allocation scheme
in the fishery management plan. All

inseason adjustments will be based on
consideration of the following factors:

* * * * *

m 7. Revise §660.410 to read as follows:

§660.410 Conservation objectives, ACLs,
and de minimis control rules.

(a) Conservation objectives. Annual
management measures will be
consistent with conservation objectives
described in Table 3—1 of the Salmon
FMP or as modified through the
processes described below, except
where the ACL escapement level for a
stock is higher than the conservation
objective, in which case annual
management measures will be designed
to ensure that the ACL for that stock is
met, or where the de minimis control
rules described in paragraph (c) of this
section apply.

(1) Modification of conservation
objectives. NMFS is authorized, through
an action issued under §660.411, to
modify a conservation objective if—

(i) A comprehensive technical review
of the best scientific information
available provides conclusive evidence
that, in the view of the Council, the
Scientific and Statistical Committee,
and the Salmon Technical Team,
justifies modification of a conservation
objective or

(ii) Action by a Federal court
indicates that modification of a
conservation objective is appropriate.

(2) ESA-Iisted species. TEe annual
specifications and management
measures will be consistent with NMFS
consultation standards or NMFS
recovery plans for species listed under
the Endangered Species Act (ESA).
Where these standards differ from those
described in FMP Table 3—1, NMFS will
describe the ESA-related standards for
the upcoming annual specifications and
management measures in a letter to the
Council prior to the first Council
meeting at which the development of
those annual management measures
occurs.

(b) Annual Catch Limits. Annual
management measures will be designed
to ensure escapement levels at or higher
than ACLs determined through the
procedures set forth in the FMP.

(c) De minimis control rules. Klamath
River fall Chinook and Sacramento
River fall Chinook salmon have the
same form of de minimis control rule
described in the FMP, which allows for
limited fishing impacts when
abundance falls below Sysy. The control
rule describes maximum allowable
exploitation rates at any given level of
abundance. The annual management
measures may provide for lower
exploitation rates as needed to address
uncertainties or other year-specific

circumstances. The de minimis
exploitation rate in a given year must
also be determined in consideration of
the following factors:

(1) The potential for critically low
natural spawner abundance, including
considerations for substocks that may
fall below crucial genetic thresholds;

(2) Spawner abundance levels in
recent years;

(3) The status of co-mingled stocks;

(4) Indicators of marine and
freshwater environmental conditions;

(5) Minimal needs for tribal fisheries;

(6) Whether the stock is currently in
an approaching overfished condition;

(7) Whether the stock is currently
overfished;

(8) Other considerations as
appropriate.

(9) Exploitation rates, including de
minimis exploitation rates, must not
jeopardize the long-term capacity of the
stock to produce maximum sustained
yield on a continuing basis. NMFS
expects that the control rule and
associated criteria will result in
decreasing harvest opportunity as
abundance declines and little or no
opportunity for harvest at abundance
levels less than half of MSST.

[FR Doc. 2011-33308 Filed 12-28-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111220788—-1785-02]
RIN 0648-XA855

Fisheries of the Exclusive Economic
Zone Off Alaska; Gulf of Alaska; Final
2011 and 2012 Harvest Specifications
for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Final rule; closures.

SUMMARY: NMF'S publishes revisions to
the final 2011 and 2012 harvest
specifications and prohibited species
catch allowances for the groundfish
fisheries of the Gulf of Alaska (GOA)
that are required by the final rule
implementing Amendment 83 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP).
This action is necessary to establish
harvest limits for Pacific cod at the
beginning of the 2012 fishing year
consistent with the new Pacific cod
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sector allocations implemented by
Amendment 83 and to accomplish the
goals and objectives of the FMP. The
intended effect of this action is to
conserve and manage the groundfish
resources in the GOA in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act.
DATES: The final 2011 and 2012 harvest
specifications and associated
apportionment of reserves are effective
at 0001 hrs, Alaska local time (A.L.t.),
January 1, 2012, until the effective date
of the final 2012 and 2013 harvest
specifications for GOA groundfish,
which will be published in the Federal
Register.
ADDRESSES: Copies of the Final Alaska
Groundfish Harvest Specifications
Environmental Impact Statement (EILS),
2011 Supplemental Information Report
to the EIS, and the Final Regulatory
Flexibility Analysis (FRFA) prepared for
the final 2011 and 2012 harvest
specifications, as well as the
Environmental Assessment (EA),
Regulatory Impact Review, and FRFA
prepared for Amendment 83 to the FMP,
may be obtained from the NMFS Alaska
Region Web site at http://
www.alaskafisheries.noaa.gov. Copies of
the 2011 Stock Assessment and Fishery
Evaluation report for the groundfish
resources of the GOA, dated November
2011, are available from the North
Pacific Fishery Management Council at
http://www.alaskafisheries.noaa.gov/
npfme.
FOR FURTHER INFORMATION CONTACT:
Obren Davis, (907) 586—7228.
SUPPLEMENTARY INFORMATION: Federal
regulations at 50 CFR parts 679 and 680
implement the FMP and govern the
groundfish fisheries in the GOA. The
North Pacific Fishery Management
Council (Council) prepared the FMP,
and NMFS approved it under the
Magnuson-Stevens Fishery
Conservation and Management Act.
General regulations governing U.S.
fisheries also appear at 50 CFR part 600.
The final rule implementing
Amendment 83 to the FMP was
published in the Federal Register on
December 1, 2011 (76 FR 74670) and is
effective January 1, 2012. Amendment
83 to the FMP allocates the Western and
Central GOA Pacific cod total allowable
catch (TAC) limits among various gear
and operational sectors. Sector-level
allocations will limit the annual amount
of Pacific cod that each sector is allowed
to harvest. A complete description of
the purpose and background of
Amendment 83 is in the proposed rule
published for that action (76 FR 44700,
July 26, 2011), as well as in the final
rule noted above.

Amendment 83 to the Gulf of Alaska
FMP

Amendment 83 was adopted by the
Council in December 2009 to supersede
the current inshore/offshore processing
allocation of Western and Central GOA
Pacific cod. Under the inshore/offshore
management regime, 90 percent of the
Western, Central, and Eastern TAC is
allocated to vessels catching Pacific cod
for processing by the inshore
component and 10 percent to vessels
catching Pacific cod for processing by
the offshore component. The inshore
component is composed of three types
of processors: (1) Shoreside plants, (2)
stationary floating processors, and (3)
vessels with catcher/processor (C/P)
endorsements less than 125 ft (45.7 m)
in length overall (LOA) that process less
than 126 mt (round weight) per week of
inshore pollock and Pacific cod,
combined. Catcher vessels operating
inshore component use a variety of gear
types, and vary widely in size. The
offshore component is comprised of C/
Ps, which catch and process fish, and
motherships, which take deliveries of
fish from catcher vessels. The Council
recognized that competition among
participants in the Western and Central
GOA Pacific cod fisheries has
intensified in recent years. Because the
TACs are not divided among gear or
operation types, there is a derby-style
race for fish and competition among the
various gear types for shares of the
Pacific cod TACs.

Amendment 83 divides the Western
and Central GOA Pacific cod TAGs
among various gear and operation types,
based primarily on historical
dependency and use by each sector,
while also considering the needs of
fishing communities. Amendment 83
does not establish sector allocations in
the Eastern GOA. Historically, the
Pacific cod TAC is much smaller in the
Eastern GOA management area. In
recent years, only a small proportion of
the annual TAC has been harvested.
Fishing sector characteristics also are
different, as fishing with trawl gear is
prohibited in the Southeast Outside
district of the Eastern GOA. The changes
implemented under Amendment 83 are
intended to enhance stability in the
fishery by enabling operators within
each sector to plan harvesting or
processing activity during a fishing year,
reduce competition among sectors, and
preserve the historical division of catch
among sectors, while providing
opportunities for new entrants in these
fisheries.

Revisions to the Final 2011 and 2012
Harvest Specifications for the Gulf of
Alaska

Based on the approval of Amendment
83 and its implementing regulations at
50 CFR part 679 (effective January 1,
2012), NMFS is revising the final 2011
and 2012 specifications for Pacific cod
in the GOA. In the Central GOA, the
annual Pacific cod TAC must be
apportioned between vessels using jig
gear, catcher vessels (CVs) less than 50
feet length overall using hook-and-line
gear, CVs equal to or greater than 50
length overall using hook-and-line gear,
catcher/processors (C/Ps) using hook-
and-line gear, CVs using trawl gear, C/
Ps using trawl gear, and vessels using
pot gear. In the Western GOA, the
Pacific cod TAC must be apportioned
between vessels using jig gear, CVs
using hook-and-line gear, C/Ps using
hook-and-line gear, CVs using trawl
gear, and vessels using pot gear. In the
Eastern GOA, the 2012 Pacific cod TAC
will still be apportioned seasonally
between the inshore and offshore
components.

With this final rule, NMFS revises
those sections of the text and the tables
in the final 2011 and 2012 harvest
specifications for groundfish in the GOA
(76 FR 11111, March 1, 2011) that
change as the result of the final rule
implementing Amendment 83. This
includes Tables 8, 15, and 18 originally
published in the final 2011 and 2012
harvest specifications for the GOA
(available at the NMFS, Alaska Region
Web site:
http://www.alaskafisheries.noaa.gov/
frules/76fr11111.pdf). This final rule
uses the same table numbers that were
used in the final 2011 and 2012 harvest
specifications. This action also adds a
new table, Table 26, for the new halibut
prohibited species catch (PSC)
apportionment between hook-and-line
CVs and hook-and-line C/Ps that was
established as part of Amendment 83.

This final rule is necessary to ensure
that appropriate allocations will be in
effect for the beginning of the 2012
fishing year for those fishery
participants affected by the Pacific cod
sector allocations established under
Amendment 83. These allocations also
will be incorporated in future harvest
specification for the Alaska groundfish
fisheries.

Allocation of the Pacific Cod TAC

This action revises the Pacific cod
allocations in Table 8 by incorporating
the sector splits established for the
various gear and operational modes in
the Western and Central GOA. It
eliminates the inshore and offshore
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sector allocations, with the exception of
the Eastern GOA. The Pacific cod TAC
in the Eastern GOA will continue to be
apportioned to vessels catching Pacific
cod for processing by the inshore (90
percent) and offshore (10 percent)
components as required by
§679.20(a)(6)(ii).

The Pacific cod TAC for the Western
and Central GOA is divided as follows.

First, the jig sector receives 1.5 percent
of the annual Pacific cod TAC in the
Western GOA and 1.0 percent of the
annual Pacific cod TAC in the Central
GOA, as required by § 679.20(c)(7). This
annual allocation is further apportioned
between the A season (60 percent) and
B season (40 percent) as required by
§679.20(a)(12)(i). NMFS allocates the

remainder of the annual Pacific cod
TAC based on gear type, operation type,
and vessel length overall in the Western
and Central GOA seasonally as required
by §679.20(a)(i)(12)(A) and (B). Table 8
lists the seasonal apportionments and
allocations of the 2012 GOA Pacific cod
TACs.

BILLING CODE 3510-22-P
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Table 8 - Final 2012 Seasonal Apportionments and Allocation of Pacific Cod Total Allowable Catch Amounts in the
GOA; Allocations for the Western GOA and Central GOA Sectors and the Eastern GOA Inshore and Offshore

Processing Components

(Values are rounded to the nearest metric ton; seasonal allowances may not total precisely to annual allocation

amount)
A Season B Season
Regulatory Area and Annual o o
Secter Hlocetion (m) :::Ltgl l{ro?\f- Alloivzansc?ensazmt) AS:ritg I(TO?:' Allo%vza:wscc:ansazmt)
Jig TAC Jig TAC

Western GOA
Jig (1.5 % of TAC) 308 N/A 185 N/A 123
Hook-and-line CV 283 0.70 142 0.70 142
Hook-and-line C/P 4,004 10.90 2,204 8.90 1,800
Trawl CV 7,764 27.70 5,601 10.70 2,164
Trawl C/P 485 0.90 182 1.50 303
By eV and ot 7,684 19.80 4,004 18.20 3,680
Total 20,528 60.00 12,317 40.00 8,211

Central GOA
Jig (1.0% of TAC) 364 N/A 218 N/A 146
330"'3”"'"”6 <50 5,257 9.32 3,354 5.29 1,903
'C":s/Ok'a“d'"”e 250 2,414 5.61 2,019 1.10 395
Hook-and-line C/P 1,838 4.1 1,478 1.00 359
Trawl CV 14,970 21.13 7,609 20.45 7,361
Trawl C/P 1,511 2.00 721 2.19 790
A oteVand ot 10,010 17.83 6,419 9.97 3,591
Total 36,363 60.00 21,818 40.00 14,545

Eastern GOA Inshore (90% of Annual TAC) Offshore (10% of Annual TAC)

1,760 1,584 176

BILLING CODE 3510-22-C

Non-Exempt American Fisheries Act
Catcher Vessel Harvest Limits

This action revises the final 2012
GOA non-exempt American Fisheries
Act (AFA) CV groundfish harvest
sideboard limits, also known as
sideboards. These limits are established

by § 679.64. Sideboard limits are
necessary to protect the interests of
fishermen and processors who do not
directly benefit from the AFA from
those fishermen and processors who
receive exclusive harvesting and
processing privileges under the AFA,
typically by limiting access to non-
pollock groundfish fisheries. AFA CVs

are subject to harvesting sideboards
unless exempted from such limits
through the criteria established in
§679.64(b)(2). Thus, the vessels to
which sideboards do apply are known
as ‘“‘non-exempt AFA CVs.”

This action revises the Pacific cod
sideboards in Table 15 of the final 2011
and 2012 harvest specifications (76 FR
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11111, March 1, 2011). The Pacific cod
sideboards are revised by combining the
Western and Central GOA inshore and
offshore apportionments into a single
apportionment, further divided by
season. This reduces the number of non-
exempt AFA CV sideboards in these two
areas to four sideboards, rather than
eight prior to Amendment 83. The
Eastern GOA Pacific cod sideboards are
not revised.

These sideboard revisions are based
on changes implemented under
Amendment 83. The Council
recommended sideboard allocations for
the non-exempt AFA CVs and non-AFA
crab vessels that now supersede the
inshore/offshore processing sideboards

established under the AFA and Crab
Rationalization Program. These
sideboards are calculated annually as

part of the harvest specification process.

Non-exempt AFA CV sideboards are
now calculated as area-specific
sideboard accounts, rather than inshore
and offshore sideboards in each
respective Western and Central GOA
regulatory areas. The Council
recognized that in recent years the
offshore sideboard allocations have not
been fully harvested, while inshore
allocations are typically fully caught.
The intent of combining the two
sideboard categories into a single
sideboard for each regulatory area is to
make the offshore sideboard allocation

available to the CVs historically
associated with the inshore processing
components. The new, combined
sideboard amounts will continue to be
apportioned seasonally. This action
revises only the Pacific cod sideboards
in Table 15; however, the entire suite of
species and sideboards in the table are
re-published in order to eliminate
potential confusion that the other
sideboards specified in Table 15 are no
longer effective.

The following Table 15 replaces Table
15 in the final 2011 and 2012 GOA
harvest specifications (76 FR 11111,
March 1, 2011).

BILLING CODE 3510-22-P
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Table 15 - Final 2012 GOA Non-Exempt AFA CV Groundfish Harvest Sideboard Limitations
(Values are rounded to nearest metric ton)
Ratio of 1995-1997 2012 non-
Spoces | APREIIOIIETED) | egcomponent | SR | zoraTac | SIeTEATA
1997 TAC limit
Pollock A Season Shumagin (610) 0.6047 6,186 3,741
January 20 - March 10 | Chirikof (620) 0.1167 15,374 1,794
Kodiak (630) 0.2028 5,783 1,173
B Season Shumagin (610) 0.6047 6,185 3,740
March 10 - May 31 Chirikof (620) 0.1167 18,392 2,146
Kodiak (630) 0.2028 2,765 561
C Season Shumagin (610) 0.6047 11,280 6,821
August 25 - October 1 | Chirikof (620) 0.1167 7,262 847
Kodiak (630) 0.2028 8,803 1,785
D Season Shumagin (610) 0.6047 11,280 6,821
?Cmber 1- November | o iikof (620) 0.1167 7,262 847
Kodiak (630) 0.2028 8,803 1,785
Annual WYK (640) 0.3495 3,024 1,057
SEO (650) 0.3495 9,245 3,231
Pacific cod A Season' w 0.1331 12,317 1,639
January 1 - June 10 C 0.0692 21,818 1,510
B Season? w 0.1331 8,211 1,093
September 1 - c 0.0692 14,545 1,007
Annual E inshore 0.0079 1,583 13
E offshore 0.0078 176 1
Sablefish Annual, trawl gear W 0.0000 297 0
C 0.0642 869 56
E 0.0433 226 10
Flatfish, Annual w 0.0156 4,500 70
Shallow-water C 0.0587 13,000 763
E 0.0126 1,228 15
Flatfish, Annual w 0.0000 541 0
deep-water C 0.0647 3,004 194
E 0.0128 2,144 27
Rex sole Annual w 0.0007 1,490 1
C 0.0384 6,184 237
E 0.0029 853 2
Arrowtooth Annual w 0.0021 8,000 17
flounder C 0.0280 30,000 840
E 0.0002 2,500 1
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Flathead sole Annual w 0.0036 2,000 7
C 0.0213 5,000 107
E 0.0009 2,125 2
Pacific ocean Annual w 0.0023 2,665 6
perch C 0.0748 9,884 739
E 0.0466 1,845 86
Northern Annual W 0.0003 2,446 1
rockfish Cc 0.0277 2,168 60
Shortraker Annual w 0.0000 134
rockfish Cc 0.0218 325
E 0.0110 455 5
Other Annual w 0.0034 212 1
rockfish c 0.1699 507 86
E 0.0000 275 0
Pelagic shelf Annual w 0.0001 570 0
rockfish C 0.0000 2,850 0
E 0.0067 380 3
Rougheye Annual w 0.0000 81 0
rockfish Cc 0.0237 868 21
E 0.0124 363 5
Domersal shell | Annual SEO 0.0020 300 1
Thornyhead Annual W 0.0280 425 12
rockfish Cc 0.0280 637 18
E 0.0280 708 20
Atka mackerel Annual Gulfwide 0.0309 2000 62
Big skates Annual W 0.0063 598 4
Cc 0.0063 2,049 13
E 0.0063 681 4
Longnose Annual W 0.0063 81 0
skates Cc 0.0063 2,009 13
E 0.0063 762 5
Other skates Annual Gulfwide 0.0063 2,093 13
Squids Annual Gulfwide 0.0063 1,148 7
Sharks Annual Gulfwide 0.0063 6,197 39
Octopuses Annual Gulfwide 0.0063 954 6
Sculpins Annual Gulfwide 0.0063 5,496 35

" The Pacific cod A season for trawl gear does not open until January 20.
? The Pacific cod B season for trawl gear closes November 1.

BILLING CODE 3510-22-C harvesting privileges under the Bering 2011). Under Amendment 83 (76 FR

Non-AFA Crab Vessel Groundfish Sea and Aleutian Islands Crab 74670, December 1, 2011), the non-AFA
Harvest Sideboard Limits Rationalization Program from expanding crab vessel sideboards for the inshore
their participation in the GOA and offshore components in the Western

This action also revises the final 2012 groundfish fisheries. This action revises and Central GOA were combined. These
GOA non-AFA crab vessel groundfish the Pacific cod sideboards in Table 18 combined sideboards must then be
harvest limits. Such limits preclude of the final 2011 and 2012 harvest allocated to sectors as required by the
vessels that benefit from exclusive crab  specifications (76 FR 11111; March 1, final rule implementing Amendment 83.
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Thus, NMFS must specify revised non-
AFA crab vessel sideboard limits in the
Western and Central GOA.

The non-AFA crab vessel Pacific cod
sideboards are revised by apportioning
the Pacific cod sideboards for the
Western and Central GOA among gear
and operational sectors, as well as
seasons. This change eliminates the
inshore and offshore area and seasonal
apportionments, and replaces them with
sector-level area and seasonal
apportionments. The Eastern GOA
Pacific cod sideboards are not revised,

and continue to be apportioned between
the inshore and offshore components.
The basis for these sideboard limits is
described in detail in the final rules
implementing the Crab Rationalization
Program (70 FR 10174, March 2, 2005)
and Amendment 83 (76 FR 74670,
December 1, 2011). Table 18 lists the
revised 2012 groundfish sideboard
limitations for non-AFA crab vessels. It
replaces Table 18 in the final 2011 and
2012 GOA harvest specifications (76 FR
11131-11132, March 1, 2011). All
targeted or incidental catch of sideboard

species made by non-AFA crab vessels
or associated License Limitation
Program groundfish licenses will be
deducted from these sideboard limits.
This action revises only the Pacific cod
sideboards in Table 18; however, the
entire suite of species and sideboards in
the table are re-published in order to
eliminate potential confusion that the
other groundfish sideboards specified in
Table 18 are no longer effective.

BILLING CODE 3510-22-P
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Table 18 - Final 2012 GOA Non-American Fisheries Act Crab Vessel Groundfish Harvest Sideboard Limits

(Values are rounded to nearest metric ton)

Ratio of 1996-2000
non-AFA crab

2012

2012 non-AFA

Species Season/gear Area/component vessel catch to TAC .crab vessgl '
1996-2000 total sideboard limit
harvest

Pollock A Season Shumagin (610) 0.0098 6,186 61
January 20 - March 10 Chirikof (620) 0.0031 15,374 48
Kodiak (630) 0.0002 5,783 1

B Season Shumagin (610) 0.0098 6,185 61
March 10 - May 31 Chirikof (620) 0.0031 18,393 57
Kodiak (630) 0.0002 2,765 1

C Season Shumagin (610) 0.0098 11,280 111
August 25 - October 1 Chirikof (620) 0.0031 7,262 23
Kodiak (630) 0.0002 8,803 2

D Season Shumagin (610) 0.0098 11,280 111
October 1 - November 1 | Chirikof (620) 0.0031 7,262 23
Kodiak (630) 0.0002 8,803 2

Annual WYK (640) 0.0000 3,024 0
SEO (650) 0.0000 9,245 0

Pacific cod A Season' W Jig CV 0.0000 12,317 0
January 1 - June 10 o ook-and-line 0.0003 | 12,317 4
‘(’;V/F',"“k'a”d"i”e 0.0015 12,317 18

W Pot CV 0.0816 12,317 1,005

W Pot C/P 0.0064 12,317 79

W Trawl CV 0.0060 12,317 74

C Jig cv 0.0000 21,818 0

& rlool-and-fine 0.0001 | 21,818 2

g/'F','°°k'a”d'"”e 0.0000 | 21,818 0

C Pot CV 0.0354 21,818 772

C Pot C/P 0.0092 21,818 201

C Trawl CV 0.0010 21,818 22

B Season® W Jig CV 0.0000 8,211 0
September 1 - \(/')VV|-|OOk anc-ine B 8,211 2
December 31 \c/:\iFljook-and-line 0.0015 8.211 12
W Pot CV 0.0816 8,211 670

W Pot C/P 0.0064 8,211 53

W Trawl CV 0.0060 8,211 49
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ClJigCv 0.0000 14,546 0
g rlook-and-line 0.0001 | 14,546 1
g /g°°k'a”d'"”e 0.0000 14,546 0
C Pot CV 0.0354 14,546 515
C Pot C/P 0.0092 14,546 134
C Trawl CV 0.0010 14,546 15
Annual E inshore 0.0110 1,583 17
E offshore 0.0000 176 0
Sablefish Annual, trawl gear w 0.0000 297 0
C 0.0000 869 0
E 0.0000 226 0
Flatfish, Annual w 0.0059 23,681 140
shallow-water C 0.0001 29,999 3
E 0.0000 2,562 0
Flatfish, Annual w 0.0035 541 2
deep-water C 0.0000 3,004 0
E 0.0000 2,941 0
Rex sole Annual w 0.0000 1,490 0
C 0.0000 6,184 0
E 0.0000 1,722 0
Arrowtooth Annual w 0.0004 33,975 14
flounder C 0.0001 143,119 14
E 0.0000 33,933 0

Flathead Annual w 0.0002 17,960
sole C 0.0004 28,938 12
E 0.0000 3,693 0
Pacific ocean | Annual w 0.0000 2,665 0
perch C 0.0000 9,884 0
E 0.0000 3,638 0
Northern Annual W 0.0005 2,446 1
rockfish C 0.0000 2,168 0
Shortraker Annual w 0.0013 134 0
rockfish C 0.0012 325 0
E 0.0009 455 0
Other Annual W 0.0035 224 1
rockfish C 0.0033 566 2
E 0.0000 3,052 0
Pelagic shelf Annual W 0.0017 558 1
rockfish C 0.0000 2,791 0
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E 0.0000 998 0
SRt?;‘h?heye Annual w 0.0067 81 1
rockfish C 0.0047 868
E 0.0008 363 0
Demersal
shelf Annual SEO 0.0000 300 0
rockfish
Thornyhead Annual w 0.0047 425 2
rockfish C 0.0066 637 4
E 0.0045 708 3
Atka mackerel | Annual Gulfwide 0.0000 4,700 0
Big skate Annual w 0.0392 598 23
C 0.0159 2,049 33
E 0.0000 681
Longnose Annual w 0.0392 81
skate C 0.0159 2,009 32
E 0.0000 762 0
Other skates Annual Gulfwide 0.0176 2,093 37
Squids Annual Gulfwide 0.0176 1,148 20
Sharks Annual Gulfwide 0.0176 6,197 109
Octopuses Annual Gulfwide 0.0176 954 17
Sculpins Annual Gulfwide 0.0176 5,496 97

" The Pacific cod A season for trawl gear does not open until January 20.
? The Pacific cod B season for trawl gear closes November 1.

BILLING CODE 3510-22-C

Changes to Halibut PSC
Apportionments

Section 679.21(d) establishes annual
halibut PSC limit apportionments for
trawl and hook-and-line gear. The trawl
gear apportionment is further divided
seasonally and between the deep-water
and shallow-water species categories.
The hook-and-line gear apportionment
is divided seasonally, and also between
the demersal shelf rockfish (DSR)
fishery and the remaining groundfish
fisheries. This action revises the annual
hook-and-line gear ‘“‘other than DSR”
halibut PSC limit to the “other hook-
and-line fisheries” by dividing the
annual halibut PSC limit between the
hook-and-line CV and C/P sectors.

This change is intended to increase
the ability of each hook-and-line sector
to plan its fishing operations and
harvest its respective Pacific cod
allocation. Apportioning the halibut
PSC limit to hook-and-line CV and C/P
sectors will prevent one sector from pre-
empting the other sector’s fishing season
by taking a greater proportion of the

hook-and-line halibut PSC limit than
expected. These PSC apportionments
also will apply to hook-and-line CVs
and C/Ps operating in the Eastern GOA;
however, the halibut PSC limit
apportionments only are derived from
Pacific cod TAC allocations to the
Western and Central GOA. Annually,
NMEF'S will calculate the halibut PSC
limit apportionments for the entire GOA
to hook-and-line CVs and C/Ps.

This action adds Table 26 to the final
2011 and 2012 harvest specifications to
specify new halibut PSC limits by each
hook-and-line sector and by season as
required by § 679.21(d)(4)(iii)(B). These
changes reflect the halibut PSC
allocation revisions made under
Amendment 83 (76 FR 74670, December
1, 2011), which modified the “other
than DSR” hook-and-line halibut PSC
apportionment to the “other hook-and-
line fisheries” by dividing it between
the two hook-and-line sectors. The
halibut PSC limit apportioned to the
trawl gear sector was not changed by
Amendment 83. Comprehensive
changes to GOA halibut PSC limits and

apportionments currently are under
development and consideration by the
Council.

A comprehensive description and
example of the calculations necessary to
apportion the “other than DSR”’ hook-
and-line halibut PSC limit to the “other
hook-and-line fisheries”” between the
hook-and-line CV and C/P sectors was
included in the final rule to implement
Amendment 83 (76 FR 74670, December
1, 2011) and is not repeated here. For
2012, NMFS is apportioning halibut
PSC limits of 167 mt and 123 mt to the
hook-and-line CV and hook-and-line
C/P sectors, respectively. In addition,
these annual limits are divided into
three seasonal apportionments, using
seasonal percentages of 86 percent, 2
percent, and 12 percent. These annual
limits and seasonal apportionments are
shown in Table 26, which augments
Table 10 in the final GOA harvest
specifications (76 FR 11111, March 1,
2011). Table 26 lists the 2012 annual
and seasonal halibut PSC
apportionments between the hook-and-
line sectors in the GOA.
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Table 26 - Apportionments of the “other hook-and-line fisheries” annual Halibut PSC allowance between the hook-
and-line gear catcher vessel and catcher/processor sectors.

(Values are in metric tons)
Other t,',‘a“ Hook-and- Percent of Sector annual Seasonal Sector
DSR . annual Season Seasonal
Line Sector amount Percentage
Allowance amount Amount
January 1 - June 10 86% 144
Catcher 57 6 167 \1June 10 - September 20, 3
Vessel =
September 1 - o
December 31 12% 20
290
January 1 - June 10 86% 106
Catcher June 10 - September
2% 2
Processor 42.4% 12314 °
September 1 - o
December 31 12% 15

Directed Fishing Closures

Section 680.22 provides for the
management of non-AFA crab vessel
sideboards using directed fishing
closures in accordance with
§680.22(e)(2) and (3). The Regional
Administrator has determined that the
non-AFA crab vessel sideboards listed
in Table 18 are insufficient to support
a directed fishery and has set the
sideboard directed fishing allowance at
zero, with the exception of the Pacific
cod pot CV sector limits in the Western
and Central Regulatory Areas.
Therefore, NMFS is prohibiting directed
fishing by non-AFA crab vessels in the
GOA for all species and species groups
listed in Tables 17 and 18, with the
exception of Pacific cod sideboard
limits established for the pot CV sector
in the Western and Central Regulatory
Areas.

Small Entity Compliance Guide

The following information is a plain
language guide to assist small entities in
complying with this final rule as
required by the Small Business
Regulatory Enforcement Fairness Act of
1996. This final rule is necessary to
revise final 2012 Pacific cod harvest
specifications and halibut PSC limits for
the groundfish fishery of the GOA so
that these amounts are consistent with
new fishery allocations and limitations
established under Amendment 83. This
action affects all fishermen who
participate in the Pacific cod fishery in
the GOA. The specific amounts of TAC
limits and PSC amounts, and respective
allocations thereof, are provided in
tabular form to assist the reader. NMFS
will announce closures of directed
fishing in the Federal Register and in

information bulletins released by the
Alaska Region. Affected fishermen
should keep themselves informed of
such closures.

Classification

NMFS determined that these revisions
to the final 2011 and 2012 harvest
specifications are necessary for the
conservation and management of the
Alaska groundfish fisheries and that it is
consistent with the Magnuson-Stevens
Fishery Conservation and Management
Act and other applicable laws.

This action is authorized under
§679.20 and is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator for Fisheries,
NOAA (AA) finds good cause to waive
prior notice and opportunity for public
comment on this action as notice and
comment is unnecessary. Through this
action, NOAA seeks to revise the final
2011 and 2012 GOA harvest
specifications consistent with the final
rules implementing Amendment 83 to
the FMP and to ensure that the Pacific
cod allocations and halibut PSC limits
implemented under Amendment 83 will
be effective at the beginning of the 2012
fishing year. Prior notice and
opportunity for public comment on this
action is unnecessary because the
revisions being made by this action
merely update the 2011 and 2012 GOA
harvest specifications to reflect
allocations and limitations implemented
and required by Amendment 83, and
which have already been subject to
notice and comment.

This action does not revise the final
2011 and 2012 GOA harvest
specifications in any substantive
manner not previously the subject of

notice and comment during the
development of Amendment 83. The
Pacific cod fisheries in the Western and
Central GOA are intensive, fast-paced
fisheries. U.S. fishing vessels have
demonstrated the capacity to catch the
Pacific cod TAC allocations in these
fi