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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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new books are listed in the first FEDERAL
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—-AM50

Prevailing Rate Systems; Redefinition
of the Austin, TX and Waco, TX,
Appropriated Fund Federal Wage
System Wage Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing a final rule to
redefine the geographic boundaries of
the Austin, TX, and Waco, TX,
appropriated fund Federal Wage System
(FWS) wage areas. The final rule
redefines Burleson and Lampasas
Counties, TX, from the Austin wage area
to the Waco wage area. These changes
are based on recent consensus
recommendations of the Federal
Prevailing Rate Advisory Committee to
best match the counties proposed for
redefinition to a nearby FWS survey
area. This final rule makes an additional
correction to add the entire Syracuse-
Utica-Rome, NY, wage area to Appendix
C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas, which was inadvertently deleted
when the CFR was published in January
2004.

DATES: This regulation is effective on
May 2, 2012.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838;
email pay-performance-
policy@opm.gov; or Fax: (202) 606—
4264.

SUPPLEMENTARY INFORMATION: On
November 14, 2011, the U.S. Office of
Personnel Management (OPM) issued a
proposed rule (76 FR 70365) to redefine
Burleson and Lampasas Counties, TX,
from the Austin wage area to the Waco

wage area. These changes are based on
recent consensus recommendations of
the Federal Prevailing Rate Advisory
Committee (FPRAC) to best match the
above counties to a nearby FWS survey
area. FPRAC did not recommend other
changes for the Austin and Waco wage
areas at this time. In addition, this final
rule adds the entire Syracuse-Utica-
Rome, NY, FWS wage area to Appendix
C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas. The Syracuse-Utica-Rome wage
area was inadvertently deleted when the
CFR was published in January 2004.
This correction does not affect the pay
of any FWS employees. The proposed
rule had a 30-day comment period
during which OPM received no
comments.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, the U.S. Office of
Personnel Management amends 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
also issued under 5 U.S.C. 552.

m 2. Appendix C to subpart B is

amended for the State of New York by
adding “Syracuse-Utica-Rome” and its
constituent counties after “Rochester”
and revising for the State of Texas the
wage area listings of the Austin, TX, and
Waco, TX, wage areas to read as follows:

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

* * * * *
NEW YORK
* * * * *

Syracuse-Utica-Rome
Survey Area

New York:

Herkimer

Madison

Oneida

Onondaga

Oswego

* * * * *

Area of Application. Survey area plus:

New York:

Broome

Cayuga

Chenango

Cortland

Hamilton

Otsego

Tioga

Tompkins

* * * * *

TEXAS

Austin
Survey Area

Texas:
Hays
Milam
Travis
Williamson

Area of Application. Survey area plus:

Texas:
Bastrop
Blanco
Burnet
Caldwell
Fayette
Lee
Llano
Mason
San Saba

* * * * *

Waco
Survey Area

Texas:
Bell
Coryell
McLennan

Area of Application. Survey area plus:

Texas:
Anderson
Bosque
Brazos
Burleson
Falls
Freestone
Hamilton
Hill
Lampasas
Leon
Limestone
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Mills This final rule makes minor changes to =~ HHS definition of MLR for purposes of
Robertson an interim final rule published June 29, MLR-based rate negotiation in FEHB.
. . . . . 2011 that replaced the current rate We anticipate that any clarifications

[FR Doc. 2012-7728 Filed 3-30-12; 8:45 am]
BILLING CODE 6325-39-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

48 CFR Parts 1602, 1615, 1632, and
1652

RIN 3206—-AM39

Federal Employees Health Benefits
Program: New Premium Rating Method
for Most Community Rated Plans

AGENCY: U.S. Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is issuing a final
regulation amending the Federal
Employees Health Benefits (FEHB)
regulations and also the Federal
Employees Health Benefits Acquisition
Regulation (FEHBAR). This final
regulation makes minor changes to an
interim final regulation on the same
subject published June 29, 2011. The
rule replaces the procedure by which
premiums for community rated FEHB
carriers are compared with the rates
charged to a carrier’s similarly sized
subscriber groups (SSSGs). The new
procedure utilizes a medical loss ratio
(MLR) threshold, analogous to that
defined in both the Affordable Care Act
(ACA), and in Department of Health and
Human Services (HHS) regulations and
replaces the outdated SSSG
methodology with a more modern and
transparent calculation while still
ensuring that the FEHB Program is
receiving a fair rate. This will result in
a more streamlined process for plans
and increased competition and plan
choice for enrollees. The new process
will apply to all community rated plans,
except those required by their state to
use traditional community rating (TCR).
This new process will be phased in over
two years, with optional participation
for non-TCR plans in the first year.
DATES: This final rule is effective May 2,
2012.

FOR FURTHER INFORMATION CONTACT:
Louise Dyer, Senior Policy Analyst,
(202) 606-0770.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management is issuing a
final regulation to establish a new rate-
setting procedure for most FEHB plans
that are subject to community rating.

negotiation process with a requirement
that most community rated plans meet
an FEHB-specific medical loss ratio
(MLR) target. Plans that are required to
use traditional community rating (TCR)
per their state regulator will be exempt
from this new rate-setting procedure.
This final rule makes several changes to
the interim final rule published June 29,
2011. First, OPM has removed a clause
that said that the previous year’s MLR
would have no effect on the current
plan year. The change was added in
response to public comments and is
intended to give OPM appropriate
flexibility to determine a fair and
accurate MLR for each plan in each
year. Second, OPM has laid out a
deadline for publishing the FEHB-
specific MLR threshold. Third, OPM
made technical changes to a certificate
attesting to accurate pricing in order to
accommodate a change in timing.
Fourth, clarifying language explains that
OPM will substitute its own credibility
adjustment for that defined by HHS.

Analysis of and Responses to Public
Comments

We received two comment letters on
the interim final rule from FEHB
carriers and carrier groups. The
comments and OPM’s responses are
detailed below.

Comment: A commenter noted that
FEHB carriers will need as much
advance notice of the MLR threshold for
the following year as possible. This
commenter recommended early notice
by OPM, even in advance of the annual
Call Letter, to allow carriers to plan for
rating actions and complete filings.

Response: For the first years of MLR-
based rate negotiation, OPM will be
gathering information about FEHB
carrier MLRs which will aid in setting
future MLR thresholds. OPM will make
every effort to provide such advance
notice as the rate negotiation
methodology matures. This final
regulation text states that OPM will
make the MLR threshold public no later
than twelve calendar months before
plan years beginning with 2014.

Comment: A commenter raised the
need for clarity and consistency
regarding the identification and
allocation of costs and revenues for the
MLR calculation. Specifically, the
commenter asked for additional
clarification on what can be included as
expenses, such as fees and charges
related to Affordable Care Act
implementation.

Response: As stated in the interim
final regulation, OPM will adopt the

around this calculation that are offered
by HHS will be adopted by OPM. OPM
will only allow costs for items that are
allowed by the FEHB contract to be
included in the MLR calculation.

Comment: Both commenters raised
concerns about the subsidization
penalty reserve account. One
commenter stated that using penalty
funds to subsidize other plans is
inconsistent with both the current
similarly sized subscriber group (SSSG)
methodology and the ACA MLR rebates.
Another commenter stated that OPM
needs to be sure that this reserve does
not act as a disincentive for carriers to
operate in the most efficient way
possible.

Response: OPM has intentionally
structured the subsidization penalty
differently from either the SSSG
adjustments or the ACA MLR rebates.
The subsidization penalties are to be
shared among community rated plans in
order to avoid a plan paying a penalty
into an account from which it can solely
benefit.

In response to the concern about the
subsidization penalty reserve acting as a
disincentive to efficiency, OPM feels the
penalty will encourage plans to offer a
fair rate at the time of proposal and
therefore will not act as a disincentive
to efficiency.

Comment: Both commenters
expressed concern about OPM’s plan to
calculate MLR using one year of data, as
compared to a three year average for the
HHS calculation. The commenters were
concerned about large FEHB plans
having to manage between the two
methodologies. One commenter
mentioned that an annual MLR
calculation would not allow FEHB plans
to mitigate variation when carriers
engage in activities that entail large one-
time start up costs.

Response: Regarding the commenters
concern about managing two
methodologies, OPM feels applying an
MLR calculation similar to the ACA
required calculation, instead of the
SSSG methodology, provides more
consistency than there would have been
without this regulatory change.

OPM must balance its goal of
negotiating the best rate for FEHB
payers every year with the concerns of
FEHB carriers about managing variation.
For example, OPM may consider the
MLR for one or more previous years
when calculating the current year’s
MLR. This allows OPM the flexibility to
prevent carriers who have historically
offered favorable rates from being overly
penalized for an unusually low MLR in
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a given year. OPM issues its annual rate
instructions to plans well in advance of
contract negotiations which would
contain any variations required to
address such concerns.

Comment: A commenter stated the
need for advance knowledge and
understanding of the criteria that will be
applied during the annual reconciliation
audit. Specifically, the commenter
asked to better understand the factors
that will be considered and the potential
outcomes of the reconciliation process
itself once applied. Additionally, the
commenter would like to understand
the roles of OPM and the OPM Inspector
General in audit oversight.

Response: OPM does not have plans
to change any element of the audit
process as a result of this regulation. As
such, OPM will not add any information
about the audit process to this
regulation.

Comment: A commenter raised a
concern about how the ACA MLR
rebates will be treated in calculating the
FEHB MLR. Specifically, the commenter
wanted to be sure that disregarding the
ACA MLR payments from the FEHB
MLR calculation will not result in
inappropriate duplicative payments and
suggested that the methodology be
revised to include any ACA rebate in
the numerator along with medical costs.

Response: The ACA rebate for a
carrier reflects a three year average MLR
for their entire book of business and is
not specific to the FEHB. OPM wants
the FEHB MLR to be representative of
only FEHB experience. Its purpose is to
ensure the FEHB is receiving a fair rate
each year. Including data that is not
specific to FEHB claims experience and
premiums would diminish OPM’s
ability to do this. Duplicative payments
should not result because any amounts
paid to the subsidization penalty reserve
should be captured in the following
year’s ACA MLR calculation.

Comment: A commenter
recommended that OPM permit plans to
aggregate premiums by parent company
when calculating the MLR to mitigate
wide variation in MLRs among a parent
company’s plan offerings.

Response: The regulation allows for
this recommendation through the rate
instructions if OPM deems it to be
appropriate. We do not expect to allow
for aggregation within the first few years
of implementing MLR, but will consider
this option as the MLR experience
matures.

Comment: One commenter expressed
concern about OPM’s plan to use a
different form than HHS for submitting
MLR information. The commenter is
concerned about the administrative
burden of the two forms and

recommends that OPM follow the model
of the HHS form and make it public
before the end of 2011.

Response: Because formula for
calculating the MLR required in this
context is the same as that outlined in
45 CFR part 158, OPM intends to model
its form closely on the HHS form.

Comment: One commenter
recommended that OPM implement a
credibility adjustment for small or new
plans for the MLR calculation in the
2012 pilot year.

Response: OPM agrees that such an
adjustment is appropriate once the new
methodology is fully implemented in
2013 and beyond. OPM does not plan to
use such an adjustment in the 2012 pilot
year since plans requiring an adjustment
can choose not to use the new
methodology. OPM intends to adjust the
calculation for small or new plans for
years 2013 and beyond.

Comment: A commenter
recommended that OPM issue guidance
for those plans that choose to participate
in the 2012 MLR pilot. Specifically, the
commenter would like guidance
confirming that the FEHB MLR
calculation will follow the HHS
methodology in treatment of Federal
income taxes, not-for-profit community
benefits, and assessments on health
insurers to support medical centers.

Response: OPM has been speaking
with FEHB carriers participating in the
2012 MLR pilot about their specific
concerns and has offered some guidance
in that context. OPM will continue
conversations with FEHB carriers as
needed. OPM intends to be consistent
with the HHS methodology unless doing
so conflicts with the FEHB contract.

Changes Made Since the Interim Final
Rule Was Published

The interim final regulation on this
subject published June 29, 2011 (76 FR
38282). In § 1602.170—14(b), the first
sentence of the interim final rule read
“The FEHB-specific MLR will be
calculated on an annual basis with the
prior year’s ratio having no effect on the
current plan year.” In this final rule,
OPM removed the clause “with the
prior year’s ratio having no effect on the
current plan year” since OPM may use
an adjustment taking previous year’s
experience into account.

Also in § 1602.170-14(b), this final
rule states that OPM will put forth the
FEHB-specific MLR threshold no later
than 12 calendar months before the
beginning of plan years beginning with
2014. The final rule states that OPM will
publish the 2013 threshold no later than
8 months before the beginning of that
plan year. In § 1602.170—14(c), this final
rule explains that OPM will set a

credibility adjustment in place of the
one defined by HHS at 45 CFR 158.230—
158.232.

In the interim final rule, the
supplementary information included a
sentence stating that “To complete the
FEHB-specific MLR threshold
calculation after the carrier calculated
the ACA-required MLR, FEHB carriers
will report claims incurred in the plan
year and paid through March 31 of the
following year.” OPM has determined
that a longer period of claims data
would create a more stable calculation
for carriers and therefore OPM will
request through rate instructions that
carriers submit claims through June 30
of the following year. To accommodate
the change in timing, carriers using the
MLR methodology will have to submit
a “Certificate of Accurate Cost or Pricing
Data for Community-Rated Carriers”
followed by a “Certificate of Accurate
MLR Calculation” at a later date. In the
interim final rule there was only one
certificate for all carriers. The new
certificate language is in § 1615.406-2.

Regulatory Impact Analysis

OPM has examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review) and Executive
Order 13563, which directs agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public, health, and
safety effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
economically significant effects of $100
million or more in any one year. This
rule is not considered a major rule
because OPM estimates that premiums
paid by Federal employees and agencies
will be very similar under the old and
new payment methodologies. This rule
will be cost-neutral. OPM’s intention is
to keep FEHB premiums stable and
sustainable using this more transparent
methodology.

List of Subjects
5 CFR Part 890

Government employees, Health
facilities, Health insurance, Health
professions, Hostages, Iraq, Kuwait,
Lebanon, Military personnel, Reporting
and recordkeeping requirements,
Retirement.

48 CFR Parts 1602, 1615, 1632, and
1652

Government employees, Government
procurement, Health insurance,
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Reporting and recordkeeping
requirements.

U.S. Office of Personnel Management.
John Berry,

Director.

For the reasons set forth in the
preamble, OPM is adopting the interim
rule published June 29, 2011, at 76 FR
38282 as final with the following
changes:

TITLE 48—FEDERAL ACQUISITION
REGULATIONS SYSTEM

Chapter 16—Office of Personnel
Management Federal Employees Health
Benefits Acquisition Regulation

Subchapter A—General

PART 1602—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for part 1602
continues to read as follows:

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.
m 2. Revise § 1602.170-14 to read as
follows:

§1602.170-14 FEHB-specific medical loss
ratio threshold calculation.

(a) Medical Loss Ratio (MLR) means
the ratio of plan incurred claims,
including the issuer’s expenditures for
activities that improve health care
quality, to total premium revenue
determined by OPM, as defined by the
Department of Health and Human
Services in 45 CFR part 158.

(b) The FEHB-specific MLR will be
calculated on an annual basis. This
FEHB-specific MLR will be measured
against an FEHB-specific MLR threshold
to be put forth by OPM no later than 12
calendar months before the beginning of
plan years 2014 and beyond. OPM will
publish the FEHB-specific MLR
threshold no later than 8 months before
the beginning of plan year 2013.

(c) In place of the credibility
adjustment at 45 CFR 158.230-158.232,
OPM will set a separate credibility
adjustment to account for the special
circumstances of small FEHB plans in
annual rate instructions to carriers.

Subchapter C—Contracting Methods and
Contract Types

PART 1615—CONTRACTING BY
NEGOTIATION

m 3. The authority citations for part

1615 continue to read as follows:
Authority: Audit and records—5 U.S.C.

8913; 40 U.S.C. 486(c); 48 CFR 1.301.

Negotiation—5 U.S.C. 8902.

m 4.In § 1615.402, revise paragraph

(c)(3)(ii)(A) to read as follows:

§1615.402 Pricing policy.

* * * * *
C * * %
%3]) * % %
* k%

(ii)

(A) For contracts with 1,500 or more
enrollee contracts for which the FEHB
Program premiums for the contract term
will be at or above the threshold at FAR
15.403—4(a)(1), OPM will require the
carrier to provide the data and
methodology used to determine the
FEHB Program rates. OPM will also
require the data and methodology used
to determine the medical loss ratio
(MLR) as defined in the ACA (Pub. L.
111-148) and as defined by HHS in 45
CFR part 158 for all FEHB community
rated plans other than those required by
state law to use Traditional Community
Rating. The carrier will provide cost or
pricing data, as well as the FEHB-
specific MLR threshold data required by
OPM in its rate instructions for the
applicable contract period. OPM will
evaluate the data to ensure that the rate
is reasonable and consistent with the
requirements in this chapter. If
necessary, OPM may require the carrier

to provide additional documentation.
* * * * *

m 5. Revise § 1615.406-2 to read as
follows:

§1615.406-2 Certificates of accurate cost
or pricing data for community rated
carriers.

(a) The contracting officer will require
a carrier with a contract meeting the
requirements in 1615.402(c)(2) or (3) to
execute one or more of the Certificates
contained in this section. A carrier with
a contract meeting the requirements in
1615.402(c)(2) will complete the
appropriate Certificate(s) and keep such
on file at the carrier’s place of business
in accordance with 1652.204-70. A
carrier with a contract meeting the
requirements in 1615.402(c)(3) will
complete and submit the appropriate
certificate(s) to OPM.

(b) A carrier using the SSSG
methodology described in
1615.402(c)(3)(i) will submit the
“Certificate of Accurate Cost or Pricing
Data for Community-Rated Carriers
(SSSG methodology)” along with its rate
reconciliation during the first quarter of
the applicable contract year. A carrier
using the MLR methodology described
in 1615.402(c)(3)(ii) will submit two
forms. The “Certificate of Accurate Cost
or Pricing Data for Community-Rated
Carriers (MLR methodology)” will be
submitted along with the rate
reconciliation during the first quarter of
the applicable contract year. The
“Certificate of Accurate MLR
Calculation” will be submitted when

the carrier submits its FEHB-specific
MLR calculation to OPM.

(Beginning of first certificate)

Certificate of Accurate Cost or Pricing
Data for Community-Rated Carriers
(SSSG methodology)

This is to certify that, to the best of
my knowledge and belief: (1) The cost
or pricing data submitted (or, if not
submitted, maintained and identified by
the carrier as supporting
documentation) to the Contracting
officer or the Contracting officer’s
representative or designee, in support of
the *FEHB Program rates were
developed in accordance with the
requirements of 48 CFR Chapter 16 and
the FEHB Program contract and are
accurate, complete, and current as of the
date this certificate is executed; and (2)
the methodology used to determine the
FEHB Program rates is consistent with
the methodology used to determine the
rates for the carrier’s Similarly Sized
Subscriber Groups.

*Insert the year for which the rates
apply.
Firm:

Name:

Signature:

Date of Execution:

(End of first certificate)
(Beginning of second certificate)

Certificate of Accurate Cost or Pricing
Data for Community-Rated Carriers
(MLR methodology)

This is to certify that, to the best of
my knowledge and belief: (1) The cost
or pricing data submitted (or, if not
submitted, maintained and identified by
the carrier as supporting
documentation) to the Contracting
officer or the Contracting officer’s
representative or designee, in support of
the *FEHB Program rates were
developed in accordance with the
requirements of 48 CFR Chapter 16 and
the FEHB Program contract and are
accurate, complete, and current as of the
date this certificate is executed;

*Insert the year for which the rates
apply.

Firm:

Name:

Signature:

Date of Execution:

(End of second certificate)
(Beginning of third certificate)

Certificate of Accurate MLR Calculation

This is to certify that, to the best of
my knowledge and belief: the
determination of the carrier’s FEHB-
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specific medical loss ratio for * is
accurate, complete, and consistent with
the methodology as stated in
§1615.402(c)(3)({i).

*Insert the year for which the MLR
calculation applies.
Firm:

Name:

Signature:

Date of Execution:

(End of certificate)
Subchapter H—Clauses and Forms
PART 1652—CONTRACT CLAUSES

m 6. The authority citation for Part 1652
continues to read as follows:

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.

m 7.In § 1652.216-70, revise paragraph
(b)(4) to read as follows:

§1652.216-70 Accounting and price
adjustment.
* * * * *

(b) * * *
(4) If rates are determined by
comparison with the FEHB-specific
MLR threshold, then if the MLR for the
carrier’s FEHB plan is found to be lower
than the published FEHB-specific MLR
threshold, the carrier must pay a
subsidization penalty equal to the
difference into a subsidization penalty
account.
* * * * *
[FR Doc. 2012-7835 Filed 3—-30-12; 8:45 am]
BILLING CODE 6325-64-P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 210
[FNS—-2011-0021]
RIN 0584-AE11

National School Lunch Program:
School Food Service Account Revenue
Amendments Related to the Healthy,
Hunger-Free Kids Act of 2010;
Approval of Information Collection
Request

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim final rule; approval of
information collection request.

SUMMARY: The Food and Nutrition
Service published an interim final rule
entitled “National School Lunch
Program: School Food Service Account
Revenue Amendments Related to the
Healthy, Hunger-Free Kids Act of 2010”

on June 17, 2011. The Office of
Management and Budget (OMB) cleared
the associated information collection
requirements (ICR) on February 6, 2012.
This document announces approval of
the ICR.

DATES: The ICR associated with the
interim rule published in the Federal
Register on June 17, 2011, at 76 FR
35301, was approved by OMB on
February 6, 2012, under OMB Control
Number 0584-0565.

FOR FURTHER INFORMATION CONTACT:
Lynn Rodgers-Kuperman, Chief,
Program Analysis and Monitoring
Branch, Child Nutrition Division, Food
and Nutrition Service, USDA, 3101 Park
Center Drive, Room 640, Alexandria,
Virginia 22302, (703) 305-2600, or
Lynn.Rogers@fns.usda.gov.

SUPPLEMENTARY INFORMATION: The June
2011 rule amended National School
Lunch Program (NSLP) regulations to
conform to requirements contained in
the Healthy, Hunger-Free Kids Act of
2010 (Pub. L. 111-296) regarding equity
in school lunch pricing and revenue
from nonprogram foods sold in schools.
It requires school food authorities
(SFAs) participating in the NSLP to
provide the same level of financial
support for lunches served to students
who are not eligible for free or reduced
price lunches as is provided for lunches
served to students eligible for free
lunches, and also that all food sold in

a school and purchased with funds from
the nonprofit school food service
account, other than meals and
supplements reimbursed by the
Department of Agriculture, must
generate revenue at least equal to the
cost of such foods. The rule too
comments on its ICR until August 16,
2011. This document announces OMB’s
approval of the ICR under OMB Control
Number 0584-0565.

Dated: March 26, 2012.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2012-7762 Filed 3-30-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1728

Specification for 15 kV and 25 kV
Primary Underground Power Cable

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations

regarding electric distribution
specifications for 15kV and 25 kV
primary underground power cable. This
rule will rescind Bulletin 50-70 (U-1),
“REA Specification for 15 kV and 25 kV
Primary Underground Power Cable,”
and codify the material which was
formerly incorporated by reference. The
specifications and standards that
appeared in the old RUS Bulletin 50-70
(U—1) will be incorporated by reference
and will update the specifications for
15kV and 25kV underground power
cable, and provide RUS borrowers with
specifications for 35 kV underground
power cable for use in 25 kV primary
systems. These specifications cover
single-phase and multi-phase primary
underground power cable which RUS
electric borrowers use to construct their
rural underground electric distribution
systems.

DATES: This rule is effective May 2,
2012.

Incorporation by Reference: The
incorporation by reference of certain
publications listed in this rule is
approved by the Director of the Federal
Register as of May 2, 2012
FOR FURTHER INFORMATION CONTACT: Mr.
Trung V. Hiu, Electrical Engineer,
Electric Staff Division, Distribution
Branch, Rural Utilities Service, United
States Department of Agriculture, Room
1262-S, 1400 Independence Avenue
SW., Washington, DC 20250-1569.
Telephone: (202) 720-1877. FAX: (202)
720-7491. Email:
Trung.Hiu@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This final rule is exempted from the
Office of Management and Budget
(OMB) review for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by OMB.

Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A notice of the final rule
entitled “Department Programs and
Activities Excluded from Executive
Order 12372,” (50 FR 47034) exempted
the Rural Utilities Service loans and
loan guarantees to form coverage under
this order.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The Rural Utilities
Service has determined that this rule
meets the applicable standards provided
in section 3 of the Executive Order. In
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addition, all state and local laws and
regulations that are in conflict with this
rule will be preempted. No retroactive
effect will be given to this rule and in
accordance with section 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)) administrative appeal
procedures, if any, must be exhausted
before an action against the Department
or its agencies may be initiated.

Executive Order 13132

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this rule does not have
sufficient federalism implications to
require preparation of a Federalism
Assessment.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the Rural
Utilities Service is not required by 5
U.S.C. et seq. or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this final rule.

Information Collection and
Recordkeeping Requirements

This final rule contains no additional
information collection and
recordkeeping requirements and is
cleared under control number 0572—
0131 pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35, as amended).

Catalog of Federal Domestic Assistance

The program described by this final
rule is listed in the Catalog of Federal
Domestic Assistance Programs under
No. 10.850, Rural Electrification Loans
and Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402-9325, telephone
number (202) 512—1800.

Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice titled “Department Programs and
Activities Excluded from Executive
Order 12372” (50 FR 47034), advising
that Rural Utilities Service loans and
loan guarantees are excluded from the
scope of Executive Order 12372.

Unfunded Mandates

This final rule contains no Federal
Mandates (under the regulatory
provision of title II of the Unfunded
Mandates Reform Act of 1995 [2 U.S.C.
chapter 25]) for State, local, and tribal
governments or the private sector. Thus,
this rule is not subject to the
requirements of sections 202 and 205 of
the Unfunded Mandates Reform Act of
1995.

National Environmental Policy Act
Certification

The Rural Utilities Service has
determined that this final rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Background

RUS maintains a system of bulletins
that contain construction standards and
specifications for materials and
equipment which must be complied
with when system facilities are
constructed by electric and
telecommunications borrowers in
accordance with the loan contract.
These standards and specifications
contain standard construction units and
material items and equipment units
commonly used in electric and

telecommunications borrowers’ systems.

RUS in conjunction with the Office of
the Federal Register determined that
Bulletin 50-70 (U-1), “REA
Specification for 15 kV and 25 kV
Primary Underground Power Cable,”
would be codified. The material will
now appear in 7 CFR 1728.204.
Rescinding Bulletin 50-70 (U-1) and
codifying the material in its entirety
provides greater convenience for RUS
borrowers when searching for
specifications and standards
requirements. Additionally, the
specifications and standards that
appeared in the old RUS Bulletin 50-70
(U-1) will be incorporated by reference
in 1728.97 and will update the
specifications for 15kV and 25kV
underground power cable, and provide
RUS borrowers with specifications for
35 kV underground power cable for use
in 25 kV primary systems. These
specifications cover single-phase and
multi-phase primary underground
power cable which RUS electric
borrowers use to construct their rural
underground electric distribution
systems. These changes provide
standard requirements for 15kV and 25
kV single-phase and multi-phase

primary underground power cable with
cross-linked polyethylene with tree
retardant or ethylene propylene rubber
insulation, concentric neutral, and
insulating outer jacket and updates the
specifications for 15kV and 25 kV
primary underground cable while
adding specifications for 35 kV primary
underground power cable.

The following changes and updates
are as follows:

1. Water blocking sealant would be
required in all stranded conductor
cables.

2. The plain cross-linked
polyethylene (XLP) would be removed
and be replaced by tree-retardant cross-
linked polyethylene (TR-XLPE) as an
acceptable insulation material.

3. Nominal insulation thickness on 25
kV cable would be reduced from 345
mils to 260 mils.

4. An optional semi-conducting
jacketing material would be added to
the specification for cables of all three
specified voltages. Cables with semi-
conducting jackets may be used by RUS
borrowers in areas with soil resistivity
greater than 25 ohm-meter, in lieu of
using cables with an insulating jacket to
help improve the effectiveness of system
grounding in locations of high soil
resistivity.

Summary of Comments

A proposed rule entitled
“Specifications for Primary
Underground Power Cable,” was
published August 30, 2007, at 72 FR
50081, invited interested parties to
submit comments. The National Rural
Electric Cooperative Association
Transmission and Distribution (NRECA
T&D) Engineering Underground
Subcommittee and the cable
manufacturers—Prysmian Cables &
Systems (PCS), Southwire, General
Cable, Nexans Energy, Hendrix Wire
and Cable (HWC), submitted comments.
No comments from any other sources
were received. The comments submitted
by NRECA represent the views of its
members.

Comment: NRECA T&D suggested
adding the abbreviations IEEE, LDPE,
LLDPE, MDPE and HDPE to the
“Abbreviations” section.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: PCS suggested removing
the word ““insulating” as this implies a
voltage rating for the jacket. Jackets do
not have a voltage rating per the
National Electrical Code (NEC).

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.



Federal Register/Vol.

77, No. 63/Monday, April 2, 2012/Rules and Regulations

19527

Comment: Southwire suggested
updating the publication dates of
reference standards and adding ASTM
B835-04, B836—00 (2005), B901-04,
B902-04a standards.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: Southwire, NRECA T&D,
General Cable, and Nexans suggested
adding Insulated Cable Engineers
Association, Inc. (ICEA) to the list of
addresses.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: General Cable suggested
adding the address: IHS; 15 Inverness
Way East; Englewood, CO 80112;
Telephone: 800-854—-7179; Web Site:
http://www. globe,ihs.com (7, section
3b, “Availability of Publications”).

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: Southwire recommended
adding compressed and compact round
stranded copper conductors using single
input wire construction in accordance
with ASTM B902—4a and B835-04 to
this section.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: PCS suggested correcting
the “R14” in the first line to “H14”.
This was a typo.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: General Cable, Nexans
Energy, PCS, and Southwire suggested
the following changes: Central
aluminum phase conductors shall be
one of the following:

This part should be changed to 4d
which would require the conductor to
be filled whether it be copper or
aluminum. The requirement to fill the
conductor interstices so as not to allow
moisture to migrate through the
conductor should be for both aluminum
and copper conductor and not just for
aluminum conductor. Filling the strands
of a conductor is done to pick moisture
out to the conductor and whereby
limiting the moisture that can migrate
into the insulation.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: PCS suggested replacing
the word “moisture” with the word
“water”. The test protocol is a Water
penetration test.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: All cable manufacturers
recommended removing the
requirement for indent printing on a
solid conductor. Requiring indent print
on solid conductors does not seem
consistent with keeping the interface of
the conductor and extruded components
smooth. Using indent on a solid
conductor will cause the surface of the
conductor to have some metal
displacement and create irregularities
on the conductor surface. Indent
printing on the center strand of a
stranded conductor is being used today
on cables and this type of identification
should be limited to stranded conductor
and not used on solid conductor use for
medium voltage cables.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule.

Comment: Conductor Shield, NRECA
T&D suggested adding (for discharge
resistant EPR) after the first word
“insulating”—*“The void and protrusion
limits on the conductor shield shall be
in compliance with ANSI/ICEA S—94—
649” as was done in the Insulation
Shield Section (or state the actual
limits).

Agency Response: The RUS agrees
with the recommendation and has
added “The void and protrusion limits
on the conductor shield shall be in
compliance with ANSI/ICEA S-94—
649,

Comment: PCS suggested replacing
the words ““An insulating” with “A non-
conducting”. This will align the
wording with ANSI/ICEA S-94-649
standard.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule.

Comment: Insulation, NRECA T&D
suggested adding “The void and
protrusion limits on the insulation shall
be in compliance with ANSI/ICEA S—
94-649” as was done in the Insulation
Shield Section (or state the actual
limits).

Agency Response: RUS agrees with
the recommendation and has added
“The void and protrusion limits on the
conductor shield shall be in compliance
with ANSI/ICEA S-94-649".

Comment: PCS suggested removing
the words inside the parentheses “(e.g.,
cross-linked polyethylene shield may be
used with EPR insulation)”. The term
“thermosetting polymeric layer” sets
forth the requirement sufficiently. As a
matter of technical clarification, the
insulation shield materials are not XLPE
but are in fact a co-polymer material.
Polymeric layer is a good way to refer
to these materials.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule.

Comment: PCS stated there is no
technical justification to have different
minimum stripping tensions for EPR
and TRXLPE. This requirement needs to
be changed so both materials have the
same minimum tension of 3 pounds as
required by the ANSI approved industry
standard.

Agency Response: Stripping tensions
values shall be 3 through 18 pounds
(1.36 through 8.16 kg) for EPR discharge
free and TR—XLPE cables. Discharge
resistant cables shall have strip tension
of 0 through 18 pounds (0 through 8.16
kg).

gCommemt: General Cable suggested
changing the requirement of stripping
tension for TR-XLPE cable to the
industry standard of a maximum of 24
lb. Limiting the maximum stripping
tension to 18 lb will cause quality cable
to be rejected based on a difference of
6 lb. The industry standards require that
the cables be able to be stripped at
temperatures between —10c and 40c
without tearing based on a defined test
procedure regardless of the actual
stripping tension.

Agency Response: Stripping tensions
values shall be 3 through 18 pounds
(1.36 through 8.16 kg) for EPR discharge
free and TR—XLPE cables. Discharge
resistant cables shall have strip tension
of 0 through 18 pounds (0 through 8.16
kg).

gComment: HWC suggested the
minimum strip tension should be 3
pounds for both EPR and TROXLPE
discharge free cable designs as required
by the referenced ANSI/ICEA Standard.
Specifying a difference without a
technical basis would only serve to
provide a justified commercial
advantage.

Agency Response: Stripping tensions
values shall be 3 through 18 pounds
(1.36 through 8.16 kg) for EPR discharge
free and TR—XLPE cables. Discharge
resistant cables shall have strip tension
of 0 through 18 pounds (0 through 8.16
kg).

gComment: Nexans Energy suggested
the minimum strip tension of 3 lbs.
should be applicable to both EPR and
TR-XLPE.

Agency Response: Stripping tensions
values shall be 3 through 18 pounds
(1.36 through 8.16 kg) for EPR discharge
free and TR—XLPE cables. Discharge
resistant cables shall have strip tension
of 0 through 18 pounds (0 through 8.16
kg).

gC'ommenl‘: PCS suggested the word
“uncoated” in the beginning of the
second line should be removed as some
manufacturers will only provide flat
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straps tin-coated and there is no
technical reason to not allow this
construction.

Agency Response: RUS disagrees and
its previous experience indicates tin-
coated neutral may accelerate corrosion
at holidays. RUS will not allow tin-
coated neutral.

Comment: PCS suggested this
paragraph to read as follows: “The
jacket type shall be an Extruded-to-Fill
Jacket that fills the area between the
concentric neutral wires and covers the
wires to the proper thickness. The jacket
shall be free stripping. The jacket shall
have three red stripes longitudinally
extruded into the jacket surface 120
degrees apart per ANSI/ICEA S—-94—
649.”

Agency Response: RUS disagrees and
the current text is in an acceptable
format and remains unchanged.

Comment: PCS stated ICEA does a
good job specifying the jacket materials.
ASTM has requirements that only
pertain to base resins which typically
can not be measured on compounds
received or have pertinence to the
performance of the jacket material in its
intended environment. The Extruded-to-
Fill jacket materials are limited to
LLDPE and LDPE. The references to
(insulating) and to the ASTM D1248
specification should be removed. This
paragraph should be changed to
“Nonconducting jackets shall be LDPE
or LLDPE compound meeting the
requirements of ANSI/ICEA S—-94-649.”

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: NRECA T&D suggested
checking with Dow Chemical and/or
Borealis to confirm the vapor
transmission rate of 2 g/m2/24 hours is
valid for current semi-conducting jacket
compounds.

Agency Response: RUS has verified
and confirmed with Dow Chemical of
the current physical properties
specification of the DOW DHDA-7708
Black moisture vapor transmission rate
at 38 degree C, 90% RH is 1.5 gms/m2/
24 hrs (ASTME96).

Comment: PCS stated this paragraph
indicates a maximum moisture vapor
transmission rate of 2 g/m2/24 hours at
38 °C and 96% relative humidity in
accordance with ASTM E 96. They
believe there is no test data to support
there are materials commercially
available to meet this maximum value.
They suggest that this value be removed.

Agency Response: RUS has verified
and confirmed with Dow Chemical of
the current physical properties
specification of the DOW DHDA-7708
Black moisture vapor transmission rate

at 38 degree C, 90% RH is 1.5 gms/m2/
24 hrs (ASTME96).

Comment: “Overall Outer Jacket”,
paragraph a (3), Southwire stated the
requirement for maximum moisture
transmission rate of 2 g/m2/24 hours at
38 °C (100 ° F) and 96% relative
humidity in accordance with ASTM E
96 does not agree with existing data
sheets from the material provider, Dow
Chemical. Their product was tested at
90% RH. Southwire suggested this
requirement be verified with the
material supplier or deleted.

Agency Response: RUS has verified
and confirmed with Dow Chemical of
the current physical properties
specification of the DOW DHDA-7708
Black moisture vapor transmission rate
at 38 degree C, 90% RH is 1.5 gms/m2/
24 hrs (ASTME96).

Comment: “Overall Outer Jacket”,
paragraph a (3), Southwire suggested the
word “maximum’ should be added to
the first sentence—Semi-conducting
jackets shall have a maximum radial
resistivity of 100 ohm-meter.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: NRECA T&D, General
Cable, PCS, Nexans Energy, and
Southwire suggested deleting
Dimensional Tolerances—this section
come from the old U-1 and ICEA S—94—
649 has minimum and maximum
tolerances on each layer of the cable
construction but not on the overall cable
core. There is an Appendix C in ICEA
to calculate these tolerances and they
will vary greatly by conductor size and
insulation thickness.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: General Cable suggested
changing ‘‘Partial Discharge Tests” to
Discharge Tests: Manufacturers shall
demonstrate that their cable meets
either the partial discharge test for
Discharge Free cable design or the
Discharge Resistance test for Discharge
Resistant cable designs as required per
ICEA S—94-649 and as described in b(1)
or b(2) of this bulletin.

Agency Response: RUS disagrees. The
current text is acceptable.

Comment: Jacket tests, cable
manufacturers suggested the (cold bend
test) requirement be omitted. Since
polyethylene’s (low, medium and high
density) have excellent cold
temperature properties, there is no need
to do cold bend test. ICEA standards do
not require a cold bend test for these
jacket materials for the reason stated
above. Jacket material such as Polyvinyl
Chloride (PVC) and Chlorinated
Polyethylene (CPE) do require a cold

bend test but are not allowed to be used
in this specification.

Agency Response: RUS agrees with
the recommendation and has revised the
final rule accordingly.

Comment: HWC suggested that jacket
type is only printed if the jacket is semi-
conducting as required by the
referenced ANSI/ICEA Standard.

Agency Response: RUS disagrees. The
current text and format are acceptable.

Comment: PCS stated the cable reel is
not for protection but to allow ease of
handling and installation of the cable.
They recommend that the purchaser
define the class of reels and reel
covering material that one want
specified per NEMA WC26. The reel
and covering should be at the mutual
agreement of the purchaser and the
manufacturer.

Agency Response: RUS disagrees. The
current text and requirement are
acceptable.

List of Subjects in 7 CFR Part 1728

Electric power, Incorporation by
reference, Loan programs—energy,
Rural areas.

For the reasons set out in the
preamble, 7 CFR part 1728 is amended
as follows:

PART 1728—ELECTRIC STANDARDS
AND SPECIFICATIONS FOR
MATERIALS AND CONSTRUCTION

m 1. The authority citation for part 1728
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 7 U.S.C.
1921 et seq.; 7 U.S.C. 6941 et seq.

m 2.In §1728.97, redesignate
paragraphs (e), (), and (g) as paragraphs
(), (h), and (i), respectively, revise
paragraph (d), and add new paragraphs
(e) and (g) to read as follows:

§1728.97 Incorporation by reference of
electric standards and specifications.
* * * * *

(d) The American National Standards
Institute/Insulated Cable Engineers
Association, Inc. (ANSI/ICEA) makes
the following material available for
purchase from Global Engineering
Documents for a fee at the following
address: IHS Global Engineering
Documents, 15 Inverness Way East,
Englewood, CO 80112, Phone: (303)
397-7956; (800)—-854—-7179, Fax: (303)
397-2740, email: global@ihs.com, Web
site: http://global.ihs.com.

(1) ANSI/ICEA S—94—649-2004—
Standard for Concentric Neutral Cables
Rated 5 Through 46 KV (ANSI/ICEA S—
94-649-2004), approved September 20,
2005, incorporation by reference
approved for § 1728.204.
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(2) ANSI/ICEA T-31-610-2007—Test
Method for Conducting Longitudinal
Water Penetration Resistance Tests on
Blocked Conductors (ANSI/ICEA T-31—
610-2007), approved October 31, 2007,
incorporated by reference approved for
§1728.204.

(e) Copies of American Society for
Testing and Materials (ASTM)
publications referenced in this
specification can be obtained from
ASTM for a fee at the following address:
ASTM, 100 Barr Harbor Drive, West
Conshohocken, PA 19428-2959,
Telephone: (610) 832—9585, Web site:
http://astm.org.

(1) ASTM B 3-01 (Reapproved
2007)—Standard Specification for Soft
or Annealed Copper Wire, (ASTM B 3—
01) approved March 15, 2007,
incorporated by reference approved for
§1728.204.

(2) ASTM B 8—04—Standard
Specification for Concentric-Lay-
Stranded Copper Conductors, Hard,
Medium-Hard, or Soft (ASTM B 8-04),
approved April 1, 2004, incorporated by
reference approved for § 1728.204.

(3) ASTM B 230/B 230M-07—
Standard Specification for Aluminum
1350-H19 Wire for Electrical Purposes
(ASTM B 230/B 230M—07), approved
March 15, 2007, incorporated by
reference approved for § 1728.204.

(4) ASTM B 231/B 231M-04—
Standard Specification for Concentric-
Lay-Stranded Aluminum 1350
Conductors (ASTM B 231/B 231M-04),
approved April 1, 2004, incorporated by
reference approved for § 1728.204.

(5) ASTM B 400-08—Standard
Specification for Compact Round
Concentric-Lay-Stranded Aluminum
1350 Conductors (ASTM B 400-08),
approved September 1, 2008,
incorporated by reference approved for
§1728.204.

(6) ASTM B 496—04—Standard
Specification for Compact Round
Concentric-Lay-Stranded Copper
Conductors (ASTM B 496-04), approved
April 1, 2004, incorporated by reference
approved for § 1728.204.

(7) ASTM B 609/B 609M—-99—
Standard Specification for Aluminum
1350 Round Wire, Annealed and
Intermediate Tempers, for Electrical
Purposes (ASTM B 609/B 609M—99),
approved April 1, 2004, incorporated by
reference approved for § 1728.204.

(8) ASTM B 786—08—Standard
Specification for 19 Wire Combination
Unilay-Stranded Aluminum 1350
Conductors for Subsequent Insulation
(ASTM B 786-08), approved September
1, 2008, incorporated by reference
approved for § 1728.204.

(9) ASTM B 787/B 787M—-04—
Standard Specification for 19 Wire

Combination Unilay-Stranded Copper
Conductors for Subsequent Insulation
(ASTM B 787/B 787M-04), approved
September 1, 2004, incorporated by
reference approved for § 1728.204.

(10) ASTM B 835—-04—Standard
Specification for Compact Round
Stranded Copper Conductors Using
Single Input Wire Construction (ASTM
B 835-04), approved September 1, 2004,
incorporated by reference approved for
§1728.204.

(11) ASTM B902—-04a—Standard
Specification for Compressed Round
Stranded Copper Conductors, Hard,
Medium-Hard, or Soft Using Single
Input Wire Construction (ASTM B902—
04a), approved September 1, 2004,
incorporated by reference approved for
§1728.204.

(12) ASTM D 1248-05—Standard
Specification for Polyethylene Plastics
Extrusion Materials for Wire and Cable
(ASTM D 1248-05), approved March 1,
2005, incorporated by reference
approved for § 1728.204.

(13) ASTM D 2275-01 (Reapproved
2008)—Standard Test Method for
Voltage Endurance of Solid Electrical
Insulating Materials Subjected to Partial
Discharges (Corona) on the Surface
(ASTM D 2275-01), approved May 1,
2008, incorporated by reference
approved for § 1728.204.

(14) ASTM E 96/E 96M—-05—Standard
Test Methods for Water Vapor
Transmission of Materials (ASTM E 96/
E 96M-05), approved May 1, 2005,
incorporated by reference approved for
§1728.204.

* * * * *

(g) The following material is available
from the Insulated Cable Engineers
Association (ICEA) and may be
purchased from Global Engineering
Documents for a fee at the following
address: IHS Global Engineering
Documents, 15 Inverness Way East,
Englewood, CO 80112, Phone: (303)
397-7956; (800)-854—-7179, Fax: (303)
397-2740, email: global@ihs.com, Web
site: http://global.ihs.com.

(1) ICEA T-32-645-93—Guide for
Establishing Compatibility of Sealed
Conductor Filler Compounds with
Conducting Stress Control Materials
(ICEA T-32—-645-93), approved
February 1993, incorporated by
reference approved for § 1728.204.

(2) [Reserved]

m 3. Add and reserve new § 1728.203 to
read as follows:

§1728.203 [Reserved]

m 4. Add new § 1728.204 to read as
follows:

§1728.204 Electric standards and
specifications for materials and
construction.

(a) General specifications. This
section details requirements for 15 and
25 kV single phase, V-phase, and three-
phase power cables for use on 12.5/7.2
kV (15 kV rated) and 24.9/14.4 kV (25
kV rated) underground distribution
systems with solidly multi-grounded
neutral. Cable complying with this
specification shall consist of solid or
strand-filled conductors which are
insulated with tree-retardant cross-
linked polyethylene (TR-XLPE) or
ethylene propylene rubber (EPR), with
concentrically wound copper neutral
conductors covered by a nonconducting
or semiconducting jacket. 35 kV rated
cables may be used in 24.9/14.4 kV
application where additional insulation
is desired.

(1) The cable may be used in single-
phase, two (V)-phase, or three-phase
circuits.

(2) Acceptable conductor sizes are:
No. 2 AWG (33.6 mm?2) through 1000
kcmil (507 mm2) for 15 kV cable, No. 1
AWG (42.4 mm2) through 1000 kcmil
(507 mm?2) for 25 kV, and 1/0 (53.5
mm?2) through 1000 kcmil (507 mm?2) for
35 kV cable.

(3) Except where provisions therein
conflict with the requirements of this
specification, the cable shall meet all
applicable provisions of ANSI/ICEA S—
94-649-2004 (incorporated by reference
in §1728.97). Where provisions of the
ANSI/ICEA specification conflict with
this section, § 1728.204 shall apply.

(b) Definitions. As used in this
section:

Agency refers to the Rural Utilities
Service (RUS), an agency of the United
States Department of Agriculture’s
(USDA), hereinafter referred to as the
Agency.

EPR Insulating Compound is a
mixture of ethylene propylene base
resin and selected ingredients.

TR-XLPE Insulating Compound is a
tree retardant crosslinked polyethylene
(TR—XLPE) insulation compound
containing an additive, a polymer
modification filler, which helps to
retard the growth of electrical trees in
the compound.

(c) Phase conductors. (1) Central
phase conductors shall be copper or
aluminum as specified by the borrower
within the limit of § 1728.204(a)(2).

(2) Central copper phase conductors
shall be annealed copper in accordance
with ASTM B 3-01 (incorporated by
reference in § 1728.97). Concentric-lay-
stranded phase conductors shall
conform to ASTM B 8-04 (incorporated
by reference in § 1728.97) for Class B
stranding. Compact round concentric-
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lay-stranded phase conductors shall
conform to ASTM B 496-04
(incorporated by reference in § 1728.97).
Combination unilay stranded phase
conductors shall conform to ASTM B
787/B 787M-04 (incorporated by
reference in § 1728.97). Compact round
atranded copper conductors using single
input wire construction shall conform to
ASTM B835-04 (incorporated by
reference in § 1728.97). Compressed
round stranded copper conductors,
hard, medium-hard, or soft using single
input wire construction shall conform to
ASTM B902-04a (incorporated by
reference in § 1728.97). If not specified,
stranded phase conductors shall be
Class B stranded.

(3) Central aluminum phase
conductors shall be one of the
following:

(i) Solid: Aluminum 1350 H12 or H22,
H14 or H24, H16 or H26, in accordance
with ASTM B 609/B 609M—99
(incorporated by reference in § 1728.97).

(ii) Stranded: Aluminum 1350 H14 or
H24, H142 or H242, H16, or H26, in
accordance with ASTM B 609/B 609M—
99 (incorporated by reference in
§1728.97) or Aluminum 1350-H19 in
accordance with ASTM B 230/B 230M-
07 (incorporated by reference in
§ 1728.97). Concentric-lay-stranded
(includes compacted and compressed)
phase conductors shall conform to

ASTM B 231/B 231M—-04 (incorporated
by reference in § 1728.97) for Class B
stranding. Compact round concentric-
lay-stranded phase conductors shall
conform to ASTM B 400-08
(incorporated by reference in § 1728.97).
Combination unilay stranded aluminum
phase conductors shall conform to
ASTM B 786-08 (incorporated by
reference in § 1728.97). If not specified,
stranded phase conductors shall be class
B stranded.

(4) The interstices between the
strands of stranded conductors shall be
filled with a material designed to fill the
interstices and to prevent the
longitudinal migration of water that
might enter the conductor. This material
shall be compatible with the conductor
and conductor shield materials. The
surfaces of the strands that form the
outer surface of the stranded conductor
shall be free of the strand fill material.
Compatibility of the strand fill material
with the conductor shield shall be
tested and shall be in compliance with
ICEA T-32-645-93 (incorporated by
reference in §1728.97). Water
penetration shall be tested and shall be
in compliance with ANSI/ICEA T-31-
610-2007 (incorporated by reference in
§1728.97).

(5) The center strand of stranded
conductors shall be indented with the
manufacturer’s name and year of

manufacture at regular intervals with no
more than 12 inches (0.3 m) between
repetitions.

(d) Conductor shield (stress control
layer). A non-conducting (for discharge
resistant EPR) or semi-conducting shield
(stress control layer) meeting the
applicable requirements of ANSI/ICEA
S—-94-649-2004 (incorporated by
reference in § 1728.97) shall be extruded
around the central conductor. The
minimum thickness at any point shall
be in accordance with ANSI/ICEA S—
94-649-2004. The void and protrusion
limits on the conductor shield shall be
in compliance with ANSI/ICEA S-94—
649-2004. The shield shall have a
nominal operating temperature equal to,
or higher than, that of the insulation.

(e) Insulation. (1) The insulation shall
conform to the requirements of ANSI/
ICEA S-94-649-2004 (incorporated by
reference in § 1728.97) and may either
be tree retardant cross-linked
polyethylene (TR-XLPE) or ethylene
propylene rubber (EPR), as specified by
the borrower. The void and protrusion
limits on the insulation shall be in
compliance with ANSI/ICEA S-94-649—
2004.

(2) The thickness of insulation shall
be as follows:

Cable rated voltage

Nominal thickness

Minimum thickness

Maximum thickness

220 mils (5.59 mm)
260 mils (6.60 mm) ...
345 mils (8.76 mm)

210 mils (5.33 mm)
245 mils (6.22 mm)
330 mils (8.38 mm)

250 mils (6.35 mm).
290 mils (7.37 mm).
375 mils (9.53 mm).

(f) Insulation shield. (1) A semi-
conducting thermosetting polymeric
layer meeting the requirements of ANSI/
ICEA S—94-649-2004 (incorporated by
reference in §1728.97) shall be extruded
tightly over the insulation to serve as an
electrostatic shield and protective
covering. The shield compound shall be
compatible with, but not necessarily the
same material composition as, that of
the insulation (e.g., cross-linked
polyethylene shield may be used with
EPR insulation). The void and
protrusion limits on the semi-
conducting shields shall be in
compliance with the ANSI/ICEA S-94—
649-2004.

(2) The thickness of the extruded
insulation shield shall be in accordance
with ANSI/ICEA S-94-649-2004
(incorporated by reference in § 1728.97).

(3) The shield shall be applied such
that all conducting material can be
easily removed without the need for
externally applied heat. Stripping
tension values shall be 3 through 18

pounds (1.36 through 8.16 kg) for TR—
XLPE and EPR discharge free cables.
Discharge resistant cables shall have
strip tension of 0 through 18 pounds (0
through 8.16 kg).

(4) The insulation shield shall meet
all applicable tests of ANSI/ICEA S—94—
649-2004 (incorporated by reference in
§1728.97).

(g) Concentric neutral conductor. (1)
Concentric neutral conductor shall
consist of annealed round, uncoated
copper wires in accordance with ASTM
B 3-01 (incorporated by reference in
§1728.97) and shall be spirally wound
over the shielding with uniform and
equal spacing between wires. The
concentric neutral wires shall remain in
continuous intimate contact with the
extruded insulation shield. Full neutral
is required for single phase and V4
neutral for three phase applications
unless otherwise specified. The
minimum wire size for the concentric
neutral is 16 AWG (1.32 mm?2).

(2) When a strap neutral is specified
by the borrower, the neutral shall
consist of uncoated copper straps
applied concentrically over the
insulation shield with uniform and
equal spacing between straps and shall
remain in intimate contact with the
underlying extruded insulation shield.
The straps shall not have sharp edges.
The thickness of the flat straps shall be
not less than 20 mils (0.5 mm).

(h) Overall outer jacket. (1) An
electrically nonconducting (insulating)
or semi-conducting outer jacket shall be
applied directly over the concentric
neutral conductors.

(2) The jacket material shall fill the
interstice area between conductors,
leaving no voids. The jacket shall be free
stripping. The jacket shall have three
red stripes longitudinally extruded into
the jacket surface 120° apart.

(3) Nonconducting jackets shall
consist of low density, linear low
density, medium density, or high
density HMW black polyethylene
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(LDPE, LLDPE, MDPE, HDPE)
compound meeting the requirements of
ANSI/ICEA S-94-649-2004
(incorporated by reference in § 1728.97)
and ASTM D 1248-05 (incorporated by
reference in § 1728.97) for Type I, Class
C, Category 4 or 5, Grade J3 before
application to the cable. Polyvinyl
chloride (PVC) and chlorinated
polyethylene (CPE) jackets are not
acceptable.

(4) Semi-conducting jackets shall have
a maximum radial resistivity of 100
ohm-meter and a maximum moisture
vapor transmission rate of 1.5 g/m2/24
hours at 38° C (100° F) and 90 percent
relative humidity in accordance with
ASTM E 96/E96M-05 (incorporated by
reference in § 1728.97).

(5) The minimum thickness of the
jacket over metallic neutral wires or
straps shall comply with the thickness
specified in ANSI/ICEA S—-94-649-2004
(incorporated by reference in § 1728.97).

(i) Tests. (1) As part of a request for
Agency consideration for acceptance
and listing, the manufacturer shall
submit certified test data results to the
Agency that detail full compliance with
ANSI/ICEA S—94-649-2004
(incorporated by reference in § 1728.97)
for each cable design.

(i) Test results shall confirm
compliance with each of the material
tests, production sampling tests, tests on
completed cable, and qualification tests
included in ANSI/ICEA S-94-649-2004
(incorporated by reference in § 1728.97).

(ii) The testing procedure and
frequency of each test shall be in
accordance with ANSI/ICEA S-94-649—
2004 (incorporated by reference in
§1728.97).

(iii) Certified test data results shall be
submitted to the Agency for any test,
which is designated by ANSI/ICEA S—
94-649-2004 (incorporated by reference
in § 1728.97) as being ““for Engineering
Information Only,” or any similar
designation.

(2) Partial discharge tests.
Manufacturers shall demonstrate that
their cable is not adversely affected by
excessive partial discharge. This
demonstration shall be made by
completing the procedures described in
paragraphs (i)(2)(i) and (i)(2)(ii) of this
section.

(i) Each shipping length of completed
cable shall be tested and have certified
test data results available indicating
compliance with the partial discharge
test requirements in ANSI/ICEA S—-94—
649-2004 (incorporated by reference in
§1728.97).

(ii) Manufacturers shall test
production samples and have available
certified test data results indicating
compliance with ASTM D 2275-01

(incorporated by reference in § 1728.97)
for discharge resistance as specified in
the ANSI/ICEA S—94-649-2004
(incorporated by reference in § 1728.97).
Samples of insulated cable shall be
prepared by either removing the
overlying extruded insulation shield
material, or using insulated cable before
the extruded insulation shield material
is applied. The sample shall be mounted
as described in ASTM D 2275-01 and
shall be subjected to a voltage stress of
250 volts per mil of nominal insulation
thickness. The sample shall support this
voltage stress, and not show evidence of
degradation on the surface of the
insulation for a minimum of 100 hours.
The test shall be performed at least once
on each 50,000 feet (15,240 m) of cable
produced, or major fractions thereof, or
at least once per insulation extruder
run.

(3) Jacket tests. Tests described in
paragraph (i)(3)(i) of this section shall be
performed on cable jackets from the
same production sample as in
paragraphs (i)(2)(i) and (i)(2)(ii) of this
section.

(i) A Spark Test shall be performed on
nonconducting jacketed cable in
accordance with ANSI/ICEA S—94-649—
2004 (incorporated by reference in
§1728.97) on 100 percent of the
completed cable prior to its being
wound on shipping reels. The test
voltage shall be 4.5 kV AC for cable
diameters <1.5 inches and 7.0 kV for
cable diameters >1.5 inches, and shall
be applied between an electrode at the
outer surface of the nonconducting
(insulating) jacket and the concentric
neutral for not less than 0.15 second.

(ii) [Reserved]

(4) Frequency of sample tests shall be
in accordance with ANSI/ICEA S-94—
649—-2004 (incorporated by reference in
§1728.97).

(5) If requested by the borrower, a
certified copy of the results of all tests
performed in accordance with this
section shall be furnished by the
manufacturer on all orders.

(j) Miscellaneous. (1) All cable
provided under this specification shall
have suitable markings on the outer
surface of the jacket at sequential
intervals not exceeding 2 feet (0.61 m).
The label shall indicate the name of the
manufacturer, conductor size, type and
thickness of insulation, center
conductor material, voltage rating, year
of manufacture, and jacket type. There
shall be no more than 6 inches (0.15 m)
of unmarked spacing between texts label
sequence. The jacket shall be marked
with the symbol required by Rule 350G
of the National Electrical Safety Code
and the borrower shall specify any
markings required by local safety codes.

This is in addition to extruded red
stripes required in this section.

(2) Watertight seals shall be applied to
all cable ends to prevent the entrance of
moisture during transit or storage. Each
end of the cable shall be firmly and
properly secured to the reel.

(3) Cable shall be placed on shipping
reels suitable for protecting it from
damage during shipment and handling.
Reels shall be covered with a suitable
covering to help provide physical
protection to the cable.

(4) A durable label shall be securely
attached to each reel of cable. The label
shall indicate the purchaser’s name and
address, purchase order number, cable
description, reel number, feet of cable
on the reel, tare and gross weight of the
reel, and beginning and ending
sequential footage numbers.

Dated: March 8, 2012.
Jonathan Adelstein,
Administator, Rural Utilities Service.
[FR Doc. 2012-7610 Filed 3—-30-12; 8:45 am]
BILLING CODE P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120

RIN 3245-AG48

7(a) Loan Program; Eligible Passive
Companies

AGENCY: U.S. Small Business
Administration.

ACTION: Direct final rule.

SUMMARY: This direct final rule amends
SBA’s existing regulations to clarify the
eligible uses of loan proceeds by an
Operating Company in connection with
an SBA-guaranteed loan to an Eligible
Passive Company.
DATES: This rule is effective on May 17,
2012 without further action, unless
significant adverse comment is received
by May 2, 2012. If significant adverse
comment is received, SBA will publish
a timely withdrawal of the rule in the
Federal Register.
ADDRESSES: You may submit comments,
identified by RIN 3245—-AG48, by one of
the following methods: (1) Federal
eRulemaking Portal:
www.regulations.gov; following the
instructions for submitting comments;
or (2) Mail/Hand Delivery/Courier:
Grady B. Hedgespeth, Director, Office of
Financial Assistance, U.S. Small
Business Administration, 409 Third
Street SW., Suite 8300, Washington, DC
20416.

SBA will post all comments to this
rule on www.regulations.gov. If you
wish to submit confidential business
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information (CBI) as defined in the User
Notice at www.regulations.gov, you
must submit such information to Grady
B. Hedgespeth, Director, Office of
Financial Assistance, U.S. Small
Business Administration, 409 Third
Street SW., Suite 8300, Washington, DC
20416, or send an email to
grady.hedgespeth@sba.gov. You should
highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review your information and determine
whether it will make the information
public or not.

FOR FURTHER INFORMATION CONTACT:
Grady B. Hedgespeth, Director, Office of
Financial Assistance, U.S. Small
Business Administration, 409 Third
Street SW., Suite 8300, Washington, DC
20416; (202) 205-7562;
grady.hedgespeth@sba.gov.

SUPPLEMENTARY INFORMATION: SBA
generally makes business loans only to
small businesses engaged in regular
business activities, and prohibits such
assistance to entities engaged in passive
investment or real estate development,
or which do not engage in regular and
continuous activity as an operating
business. SBA regulations at 13 CFR
120.111 currently provide an exception
to this prohibition on providing
financial assistance to passive entities if
the passive entity is an Eligible Passive
Company that leases real or personal
property to an Operating Company for
use in the Operating Company’s
business and complies with the
conditions set forth in the regulation.
SBA defines an “Eligible Passive
Company” or “EPC” as an entity that
does not engage in regular and
continuous business activity, which
leases real or personal property to an
Operating Company for use in the
Operating Company’s business. An
“Operating Company”’ or “OC” is an
eligible small business actively involved
in conducting business operations now
or about to be located on real property
owned by an Eligible Passive Company,
or using or about to use in its business
operations personal property owned by
an Eligible Passive Company.

Section 120.111 requires the Eligible
Passive Company to “use loan proceeds
to acquire or lease, and/or improve or
renovate, real or personal property
(including eligible refinancing).” The
regulation does not specifically state the
eligible uses of loan proceeds for use by
the Operating Company, but does
require the Operating Company to be a
guarantor or a co-borrower (with the
Eligible Passive Company) on the loan.
In a 7(a) loan including working capital

for use by the Operating Company, the
regulation requires the Operating
Company to be a co-borrower.

When SBA promulgated the current
regulations as described above, it
offered the following explanation for
allowing the Operating Company to be
allocated a portion of the loan proceeds
in a loan to an Eligible Passive
Company:

[I]t is common for an Operating Company
to need working capital when the Eligible
Passive Company applies for a loan primarily
to finance the acquisition of real or personal
property. In the past, SBA has required the
Eligible Passive Company to use the loan
proceeds solely to acquire and improve
property for lease to an Operating Company.
Thus, two separate SBA loans would be
needed—one to the Eligible Passive Company
for the real estate and the other to the
Operating Company for working capital.

(Notice of Proposed Rulemaking
published in the Federal Register on
December 15, 1995 (60 FR 64356) and
Final Rule published on January 31,
1996 (61 FR 3226).) At that time, SBA
proposed and finalized a regulatory
change to allow a single loan to the EPC
to be used, in part, for working capital
by the OC, provided the OC is a co-
borrower. The loan proceeds for
working capital would be allocated to
the OC, while the loan proceeds for the
acquisition and improvements of the
property for lease to the OC would be
allocated to the EPC.

The practice of structuring a loan with
the real estate held by an EPC that leases
the real estate to the OC for operation
of its business has become increasingly
common. Further, it has come to SBA’s
attention that many participating
lenders have interpreted this rule to
allow EPGs and OCs to borrow funds for
the OC’s purchase of other assets for its
use, including the purchase of stock or
intangible assets (such as trademarks,
copyrights, intellectual property, or
goodwill), as long as the OC was a co-
borrower with the EPC. SBA recognizes
the need for this type of financing.
Thus, in order to allow it to continue,
SBA is amending 120.111(a)(5) to clarify
that if the OC is a co-borrower with the
EPG, part of the loan proceeds of a 7(a)
loan may be used for working capital or
the purchase of other assets for use by
the OC, including the purchase of stock
or intangible assets (such as trademarks,
copyrights, intellectual property, or
goodwill). SBA is also amending
120.120(b)(4) to conform with this
change.

Because this is a clarifying
amendment that is consistent with
industry practice, SBA expects no
significant adverse comments. Based on
that fact, SBA has decided to proceed

with a direct final rule giving the public
30 days to comment. If SBA receives
any significant adverse comment during
the comment period, SBA will
withdraw the rule and publish it as a
proposed rule.

Compliance With Executive Orders
12866, 12988, 13132, and 13563, the
Paperwork Reduction Act (44 U.S.C.
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this direct
final rule does not constitute a
significant regulatory action under
Executive Order 12866. This direct final
rule is also not a major rule under the
Congressional Review Act.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For the purposes of Executive Order
13132, SBA has determined that this
direct final rule will not have
substantial, direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purpose of Executive Order 13132, SBA
has determined that this direct final rule
has no federalism implications
warranting the preparation of a
federalism assessment.

Executive Order 13563

For the purposes of Executive Order
13563, SBA has received meaningful
feedback from the industry over the past
several months and has held
discussions with various participating
lenders that have requested this
clarification. All of the input SBA has
received has been supportive of this
clarification.

Paperwork Reduction Act, 44 U.S.C.,
Ch. 35

SBA has determined that this direct
final rule does not impose additional
reporting or recordkeeping requirements
under the Paperwork Reduction Act, 44
U.S.C., Chapter 35.

Regulatory Flexibility Act, 5 U.S.C.
601-612

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires
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administrative agencies to consider the
effect of their actions on small entities,
including small businesses. According
to the RFA, when an agency issues a
rule, the agency must prepare an
analysis to determine whether the
impact of the rule will have a significant
economic impact on a substantial
number of small entities. However, the
RFA allows an agency to certify a rule
in lieu of preparing an analysis, if the
rulemaking is not expected to have a
significant impact on a substantial
number of small entities. This rule
amends existing Agency regulations to
clarify the eligible uses of loan proceeds
for an Operating Company when it is a
co-borrower with an Eligible Passive
Company and does not create new
requirements. These amendments will
affect small entities; however, SBA has
determined that these amendments will
not have a significant economic impact
on a substantial number of such entities.

List of Subjects in 13 CFR Part 120

Community development, Exports,
Loan programs—business, Small
businesses.

For the reasons stated in the
preamble, SBA amends 13 CFR part 120
as follows:

PART 120—BUSINESS LOANS

m 1. The authority citation for 13 CFR
part 120 continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h), and note, 636(a), (h) and (m), 650,
687(f), 696(3), and 697(a) and (e); Pub. L.
111-5, 123 Stat. 115, Pub. L. 111-240, 124
Stat. 2504.

m 2. Amend § 120.111 by revising
paragraph (a)(5) to read as follows:

§120.111 What conditions must an
Eligible Passive Company satisfy?
* * * * *

(a) * *x %

(5) The Operating Company must be
a guarantor or co-borrower with the
Eligible Passive Company. In a 7(a) loan
that includes working capital and/or the
purchase of other assets, including
intangible assets, for the Operating
Company’s use, the Operating Company
must be a co-borrower.
* * * * *

m 3. Amend § 120.120 by revising
paragraph (b)(4) to read as follows:

§120.120 What are eligible uses of
proceeds?
* * * * *

(b) E

(4) Working capital (if the Operating
Company is a co-borrower with the
Eligible Passive Company, part of the
loan proceeds may be applied for

working capital and/or the purchase of
other assets, including intangible assets,
for use by the Operating Company).

* * * * *

Dated: March 26, 2012.
Karen G. Mills,
Administrator.
[FR Doc. 2012-7808 Filed 3—30—12; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Parts 171 and 172
[CBP Dec. 12-07]

Changes in the Statutory Authority for
Petitions for Relief

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Final rule; technical corrections.

SUMMARY: This document amends U.S.
Customs and Border Protection (CBP)
regulations by making technical
corrections to reflect the repeal of one
of the underlying statutory authorities
regarding petitions for relief from a fine,
penalty, forfeiture, or liquidated
damages under a law administered by
CBP. Administrative petitioning rights
are not affected by removal of this
authority because CBP has other
existing statutory authority for these
provisions. This document also amends
regulations to reflect changes in
delegation authority as effected by the
transfer of CBP to the Department of
Homeland Security (DHS), and makes
non-substantive editorial and
nomenclature changes.

DATES: The final rule is effective on
April 2, 2012.

FOR FURTHER INFORMATION CONTACT:
Todd Schneider, Penalties Branch,
Regulations and Rulings, Office of
International Trade, Customs and
Border Protection, Tel. (202) 325—-0261.

SUPPLEMENTARY INFORMATION:
Background

This document amends title 19 of the
Code of Federal Regulations (19 CFR) by
making technical corrections to 19 CFR
parts 171 and 172, specifically, sections
171.11,171.12,172.11, and 172.12.

These regulations delegate to the
Fines, Penalties, and Forfeitures Officer
or the Chief, Penalties Branch,
Regulations and Rulings, Office of
International Trade, U.S. Customs and
Border Protection (CBP) Headquarters

the authority to remit or mitigate fines,
penalties, or forfeitures, or cancel claims
for liquidated damages.

The purpose of the technical
corrections is to conform the statutory
authority sections listed for 19 CFR
parts 171 and 172 and the text of the
relevant regulatory provisions to reflect
the repeal of title 46, United States Code
(U.S.C.) Appendix section 320 (24 Stat.
81), enacted June 19, 1886, which is
currently cited as one of the underlying
statutory authorities. Title 46 U.S.C.
Appendix section 320 was repealed as
part of the recodification of the
appendix to title 46 of the United States
Code, by Public Law 109-304, section
19 (120 Stat. 1711), which was enacted
October 6, 2006, and this document
removes the repealed statutory citation
from the CBP regulations.

Please note that CBP has existing
statutory authority to continue
accepting administrative petitions under
19 U.S.C. 1618, 1623, and 31 U.S.C.
5321, as appropriate. Therefore, this
rule does not alter the rights of a person
alleged to have committed a violation,
or a breach of a bond condition, to
petition for relief.

This document also amends 19 CFR
171.12 to reflect the transfer of authority
from the Treasury Department to the
U.S. Department of Homeland Security
(DHS) and the delegation of authority
from DHS to the Commissioner of CBP.

On November 25, 2002, the President
signed into law the Homeland Security
Act of 2002, Public Law 107-296, 116
Stat. 2135. Accordingly, as of March 1,
2003, the former U.S. Customs Service
of the Department of the Treasury was
transferred to DHS and reorganized to
become CBP.

On May 15, 2003, the Treasury
Department issued Treasury Department
Order Number No. 100-16 delegating to
DHS its authority related to the customs
revenue functions, with certain
delineated exceptions in which the
Treasury Department retained its
authority. See Appendix to 19 CFR part
0. The Treasury Department transferred
to DHS its authority over fines,
penalties, and forfeitures and the
Secretary of DHS further delegated this
authority to the Commissioner of CBP.
Accordingly, this document amends 19
CFR 171.12 to reflect these changes.

Inapplicability of Notice and Delayed
Effective Date

Because the technical corrections set
forth in this document are necessary to
conform 19 CFR parts 171 and 172 to
reflect the repeal of 46 U.S.C. Appendix
section 320, pursuant to 5 U.S.C.
553(b)(B), CBP finds that good cause
exists for dispensing with notice and
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public procedure as unnecessary. For
this same reason, pursuant to 5 U.S.C.
553(d)(3), CBP finds that good cause
exists for dispensing with the
requirement for a delayed effective date.

The Regulatory Flexibility Act

Because this document is not subject
to the notice and public procedure
requirements of 5 U.S.C. 553, it is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Executive Order 12866

As these amendments are technical
corrections to the regulations to reflect
statutory changes, these amendments do
not meet the criteria for a ““significant
regulatory action” as specified in
Executive Order 12866.

Signing Authority
This document is limited to technical
corrections of the CBP regulations.

Accordingly, it is being signed under
the authority of 19 CFR 0.1(b)(1).

List of Subjects
19 CFR Part 171

Administrative practice and
procedure, Customs duties and
inspection, Law enforcement, Penalties,
Seizures and forfeitures.

19 CFR Part 172

Administrative practice and
procedure, Customs duties and
inspection, Penalties.

Amendments to the CBP Regulations

For the reasons stated in the
preamble, parts 171 and 172 of title 19
of the Code of Federal Regulations (19
CFR parts 171 and 172) are amended as
set forth below.

PART 171—FINES, PENALTIES, AND
FORFEITURES

m 1. The authority citation for part 171
is revised to read as follows:
Authority: 18 U.S.C. 983; 19 U.S.C. 66,

1592, 1593a, 1618, 1624; 22 U.S.C. 401; 31
U.S.C. 5321.

§171.11 [Amended]

m 2. Section 171.11(a) is amended by
removing the phrase “, or section 320 of
title 46, United States Code App. (46
U.S.C. App. 320),”.

§171.12 [Amended]

m 3. Section 171.12 is amended by:

m a. Adding the word, “or”, before the
phrase “section 5321(c) of title 31,
United States Code (31 U.S.C. 5321(c))”’;
m b. Removing the phrase “, or section
320 of title 46, United States Code App.
(46 U.S.C. App. 320),”;

m c. Removing the words ““, unless there
has been no delegation to act by the
Secretary of the Treasury or his
designee”;

m d. Removing the last sentence of the
paragraph; and

m e. Adding the punctuation ““.”
the word “appropriate”.

PART 172—CLAIMS FOR LIQUIDATED
DAMAGES; PENALTIES SECURED BY
BONDS

after

m 4. The authority citation for part 172
is revised to read as follows:

Authority: 19 U.S.C. 66, 1618, 1623, 1624.

§172.11 [Amended]

m 5. Section 172.11(a) is amended by
removing the phrase “, or section 320 of
title 46, United States Code App. (46
U.S.C. App. 320),”, and by removing the
word “‘shall” and adding in its place the
word “will”.

§172.12 [Amended]

m 6. Section 172.12 is amended by:

m a. Removing the phrase “, or section
320 of title 46, United States Code App.
(46 U.S.C. App. 320),”;

m b. Adding the words “International
Trade, ” after the words, “Office of”’;
and

m c. Removing the word “Customs” and
adding in its place the term “CBP”.

Dated: March 28, 2012.
David V. Aguilar,

Acting Commissioner, U.S. Customs and
Border Protection.

[FR Doc. 2012-7814 Filed 3—-30-12; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866
[Docket No. FDA-2012—-N-0165]

Medical Devices; Immunology and
Microbiology Devices; Classification of
Norovirus Serological Reagents;
Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: In the Federal Register of
March 9, 2012 (76 FR 14272), the Food
and Drug Administration (FDA)
classified norovirus serological reagents
into class II (special controls) because
special controls, in addition to general
controls, will provide a reasonable
assurance of safety and effectiveness of

these devices. The document published
with inadvertent errors in the Analysis
of Impacts section. This document
corrects those errors.

DATES: Effective April 9, 2012.

FOR FURTHER INFORMATION CONTACT:
Steven Gitterman, Center for Devices
and Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, rm. 5518, Silver Spring,
MD 20993-0002, 301-796—-6694.
SUPPLEMENTARY INFORMATION: In FR Doc.
2012-5675 appearing on page 14272 in
the Federal Register of Friday, March 9,
2012, the following corrections are
made:

1. On page 14274, in the first column,
in section VI. Analysis of Impacts, in the
first paragraph, in the last sentence,
correct the phrase “proposed rule” to
read ‘““final rule”, and in the second
paragraph, in the last sentence, correct
the phrase “proposes to certify” to read
“certifies”.

2. On page 14274, in the second
column, in the first full sentence,
correct the phrase “proposed rule” to
read “final rule”.

Dated: March 27, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-7757 Filed 3-30-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0039]

RIN 1625-AA08

Special Local Regulations; Savannah

Tall Ships Challenge, Savannah River,
Savannah, GA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations on
the Savannah River in Savannabh,
Georgia during the Savannah Tall Ships
Challenge. The Savannah Tall Ships
Challenge will take place from
Thursday, May 3, 2012 through
Monday, May 7, 2012. Approximately
15 vessels are anticipated to participate
in the event. These special local
regulations are necessary to provide for
the safety of life and property on
navigable waters of the United States
during the event. The special local
regulations establish the following three
areas: Mooring zones; buffer zones; and
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a staging area. First, mooring zones will
be established around vessels
participating in the Savannah Tall Ships
Challenge while the vessels are moored
at their mooring locations along the
right and left descending banks of the
Savannah River in Savannah, Georgia.
Second, buffer zones will be established
around vessels participating in the
Savannah Tall Ships Challenge as they
transit from their mooring locations on
the Savannah River to the staging area.
Third, a staging area will be established,
where vessels participating in the
Savannah Tall Ships Challenge will
congregate before commencing their
voyage to the next port as part of the
2012 Tall Ships Challenge. Persons and
vessels that are not participating in the
Savannah Tall Ships Challenge are
prohibited from entering, transiting
through, anchoring in, or remaining
within the mooring zones, buffer zones,
or staging area unless authorized by the
Captain of the Port Savannah or a
designated representative.

DATES: This rule is effective from 10:30
a.m. on May 3, 2012 through 4:30 p.m.
on May 7, 2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2012-0039 and are
available online by going to http://www.
regulations.gov, inserting USCG-2012—
0039 in the “Keyword” box, and then
clicking ““Search.” This material is also
available for inspection or copying at
the Docket Management Facility (M—-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Chief Petty
Officer Benjamin Mercado, Marine
Safety Unit Savannah Office of
Waterways Management, Coast Guard;
telephone (912) 652—4353, email
Benjamin.Mercado@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 7, 2012, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulations;
Savannah Tall Ships Challenge,
Savannah River, Savannah, GA in the
Federal Register (77 FR 6039). We
received two comments on the proposed

rule. No public meeting was requested,
and none was held.

Basis and Purpose

The legal basis for the temporary final
rule is the Coast Guard’s authority to
establish special local regulations: 33
U.S.C. 1233. The purpose of the rule is
to insure safety of life and property on
navigable waters of the United States
during the Savannah Tall Ships
Challenge.

Discussion of Comments and Changes

The Coast Guard received two
comments regarding the NPRM. One
comment stated that the proposed rule
provided the Captain of the Port of
Savannah with almost unlimited
discretion as to navigation of regions of
the Savannah River for the time period
in question. As a result, the comment
recommended that the proposed rule be
rewritten to limit the discretion of the
Captain of the Port of Savannah to
ensure large shipping vessels are not
disrupted from their activities at the
Port of Savannah. There was also
concern that many such ships are
traveling from a great distance and
would not receive notice of any
disruption in the Port, and the
ramifications of such ships being unable
to make a delivery could be significant.

The Coast Guard understands these
concerns. However, the Captain of the
Port has the authority under 33 U.S.C.
1233 and 33 CFR 100.35 to promulgate
special local regulations to promote the
safety of life on navigable waters of the
United States during regattas or marine
parades. These regulations may include
restrictions and controls over vessel
movement immediately before, during,
and after the event. The Coast Guard
issued a marine event permit for the
Savannah Tall Ships Challenge under
33 CFR part 100 because the event (due
to its nature, circumstances, or location)
will introduce extra or unusual hazards
to the safety of life on the navigable
waters of the United States. Specifically,
the Coast Guard believes the Savannah
Tall Ships Challenge will attract a
significant amount of recreational
boating traffic not normally present on
the Savannah River. Additionally, due
to the narrow width of the Savannah
River, the Coast Guard finds it necessary
to establish the mooring and buffer
zones to protect the vessels participating
in the Savannah Tall Ships Challenge,
as well as the commercial and
recreational vessels that will be present
on the Savannah River during the event.
Before publishing the NPRM, the Coast
Guard limited the scope of the special
local regulations to the extent necessary
to provide for the safety of life and

property on navigable waters of the
United States during the event. The
Coast Guard also understands the
concerns about large shipping vessels
not having notice or being able to make
a delivery. As such, the NPRM was
published in the Federal Register 85
days prior to the enforcement date of
this temporary final rule, this rule will
be published in the Federal Register at
least 30 days before it is enforced, and
the Coast Guard will provide notice of
the Savannah Tall Ships Challenge via
Local Notice to Mariners, Broadcast
Notice to Mariners, and a Maritime
Safety and Security Bulletin. Finally,
persons and vessels may request
authorization from the Captain of the
Port Savannah to enter, transit through,
anchor in, or remain within the
regulated areas by contacting the
Captain of the Port Savannah by
telephone at (912) 652—4353, or a
designated representative via VHF radio
on channel 16.

The second comment requested a
change to the location of the Tall Ships
Challenge race start. The comment
stated that the race start in the NPRM is
in the middle of a pilot boarding area,
and because these tall ships are under
sail power they require space away from
commercial vessel traffic to maneuver
safely. Therefore, it was recommended
that the race start be moved. The Coast
Guard understands this comment about
the starting area to be referring to the
staging area that is set forth in the
NPRM. The Coast Guard concurs with
the recommendation to move the staging
area. As a result, the Coast Guard has
moved the staging area to encompass all
waters within one nautical mile radius
of position 31°59’30” N 80°42’55” W.
This new area is approximately two
miles north of the original area. If you
are aware of problems caused by this
new area, please contact the person
indicated in the FOR FURTHER
INFORMATION CONTACT section, above.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 13563, Improving
Regulation and Regulatory Review, and
12866, Regulatory Planning and Review,
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
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environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a significant
regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
has not reviewed this rule under
Executive Order 12866.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulations will be
enforced for a total of 102 hours; (2)
although persons and vessels will not be
able to enter, transit through, anchor in,
or remain within the regulated areas
without authorization from the Captain
of the Port Savannah or a designated
representative, they may operate in the
surrounding area during the
enforcement periods; (3) persons and
vessels will still be able to enter, transit
through, anchor in, or remain within the
regulated areas if authorized by the
Captain of the Port Savannah or a
designated representative; and (4) the
Coast Guard will provide advance
notification of the special local
regulations to the local maritime
community by Local Notice to Mariners,
Broadcast Notice to Mariners, and a
Maritime Safety and Security Bulletin.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Savannah River
encompassed within the special local
regulations from 10:30 a.m. on May 3,
2012 through 4:30 p.m. on May 7, 2012.
For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

In the NPRM, and in accordance with
section 213(a) of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L. 104-121), we offered to
assist small entities in understanding
the rule so that they could better
evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce or determine compliance
with Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247). The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.



Federal Register/Vol.

77, No. 63/Monday, April 2, 2012/Rules and Regulations

19537

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves establishing special local
regulations issued in conjunction with a
regatta or marine parade. Under figure
2—1, paragraph (34)(h), of the
Instruction, an environmental analysis
checklist and a categorical exclusion
determination are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T07—-0039
to read as follows:

§100.35T07-0039 Special Local
Regulations; Savannah Tall Ships
Challenge, Savannah River, Savannah, GA.

(a) Regulated Areas. The following
regulated areas are established as
special local regulations during the
Savannah Tall Ships Challenge, with
the specific enforcement period for each
of the regulated areas. All coordinates
are North American Datum 1983.

(1) Mooring Zones. All waters of the
Savannah River within 25 yards of
vessels participating in the Savannah
Tall Ships Challenge while such vessels
are moored. These regulated areas will
be enforced from 10:30 a.m. on May 3,
2012 until 3 p.m. on May 7, 2012.

(2) Buffer Zones. All waters of the
Savannah River within 200 yards of
vessels participating in the Savannah
Tall Ships Challenge as they transit
from their mooring locations to the

staging area. These regulated areas will
be enforced from 11:30 a.m. until 3 p.m.
on May 7, 2012.

(3) Staging Area. All waters within a
one nautical mile radius of position
31°59’30” N 80°42'55” W. This regulated
area will be enforced from 11:30 a.m.
until 4:30 p.m. on May 7, 2012.

(b) Definition. The term ‘““designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Savannah in the
enforcement of the regulated areas.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated areas
unless authorized by the Captain of the
Port Savannah or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated areas may
contact the Captain of the Port
Savannah by telephone at (912) 652—
4353, or a designated representative via
VHEF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated areas is granted by
the Captain of the Port Savannah or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Savannah or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated areas, including
the names and mooring locations of the
vessels participating in the Savannah
Tall Ships Challenge and the identities
of the lead safety vessel and the last
safety vessel as the vessels transit to the
staging area, prior to the event by Local
Notice to Mariners, Broadcast notice to
Mariners, and a Maritime Safety and
Security Bulletin. Notice will also be
provided by on-scene designated
representatives.

(d) Enforcement Date. This rule will
be enforced from 10:30 a.m. on May 3,
2012 through 4:30 p.m. on May 7, 2012.

Dated: March 21, 2012.

J.B. Loring,

Commander, U.S. Coast Guard, Captain of
the Port Savannah.

[FR Doc. 2012-7793 Filed 3-30-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 151
[Docket No. USCG-2011-0187]
RIN 1625-AB76

MARPOL Annex V Special Areas:
Wider Caribbean Region

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: By this final rule, the Coast
Guard amends the list of special areas
in effect under Annex V of the
International Convention for the
Prevention of Pollution from Ships,
1973, as modified by the Protocol of
1978, as amended, to include the Wider
Caribbean Region special area. The
current list of special areas in effect is
outdated because it does not include
this special area, which went into effect
May 1, 2011. This rule will correct the
list of special areas in effect to provide
accurate information to the public.

DATES: This final rule is effective April
2,2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—2011-0187 and are
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG-2011-0187 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email David Condino, U.S. Coast Guard
Office of Port and Facility Activities;
telephone 202—-372-1145, email
David.A.Condino@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Abbreviations
II. Regulatory History
I1I. Basis and Purpose
IV. Background
V. Discussion of Comments and Changes
VI. Regulatory Analyses
A. Regulatory Planning and Review
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B. Small Entities

C. Assistance for Small Entities
D. Collection of Information

E. Federalism

F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform

I. Protection of Children

J. Indian Tribal Governments
K. Energy Effects

L. Technical Standards

M. Environment

1. Abbreviations

ABA American Boating Association

AMI Association of Marina Industries

APHIS Animal and Plant Health Inspection
Service

APPS Act to Prevent Pollution from Ships,
Pub. L. 96—478, as amended (33 U.S.C.
1901 et seq.)

CFR Code of Federal Regulations

CFV Commercial Fishing Vessel

CLIA Cruise Lines International Association

DHS Department of Homeland Security

FR Federal Register

IMO International Maritime Organization

ISM International Safety Management Code

MARPOL The International Convention for
the Prevention of Pollution from Ships,
1973, as modified by the Protocol of 1978,
as amended

MEPC Marine Environmental Protection
Committee

MISLE Marine Information for Safety and
Law Enforcement

NPRM Notice of proposed rulemaking

OSV Offshore supply vessel

RCP Responsible Carrier Program

RFA Regulatory Flexibility Act

SOLAS International Convention for Safety
of Life at Sea

U.S.C. United States Code

USPS U.S. Power Squadron

WCR Wider Caribbean Region

II. Regulatory History

On August 6, 2009, we published a
notice and request for comments
entitled “Comment Request on
MARPOL Annex V Wider Caribbean
Region Special Area” in the Federal
Register (74 FR 39334). This notice
anticipated the eventual entry into effect
of the Wider Caribbean Region (WCR)
special area, but recognized that no date
had been set by the International
Maritime Organization (IMO). We
received three comments in response to
the notice. Those comments are
addressed in the “Discussion of
Comments and Changes”” section below.

On March 22-26, 2010, the Marine
Environmental Protection Committee
(MEPC) of the IMO met at IMO
headquarters in London, England. On
April 12, 2010, the MEPC published
their “REPORT OF THE MARINE
ENVIRONMENT PROTECTION
COMMITTEE ON ITS SIXTIETH
SESSION” (available free at http://docs.
imo.org/, registration required). In that
report, the MEPC set May 1, 2011 as the

date for the WCR special area to come
into effect.

On April 7, 2011, we published a
notice entitled “Notice of Entry into
Effect of MARPOL Annex V Wider
Caribbean Region Special Area” in the
Federal Register (76 FR 19380). That
notice informed the public of the entry
into effect of the WCR special area on
May 1, 2011.

This Final Rule amends the
regulations in 33 CFR part 151 to reflect
the entry into effect of the WCR special
area. The Coast Guard did not publish
a Notice of Proposed Rulemaking
(NPRM) for this amendment. Under 5
U.S.C. 553(b)(B), the Coast Guard finds
that good cause exists for not publishing
an NPRM, because this final rule does
not call for any substantive legal
changes. In short, the rule merely
corrects in the Coast Guard’s regulations
the list of special areas currently in
effect. Under IMO rules, as incorporated
by the Act to Prevent Pollution from
Ships (APPS) and 33 CFR 151.53(b), the
WCR is already in effect under U.S. law.
Further, under 5 U.S.C. 553(d)(3), the
Coast Guard finds that, for the same
reasons, good cause exists for making
this rule effective less than 30 days after
publication in the Federal Register.

Good cause exists when publication
would be impracticable, unnecessary, or
contrary to the public interest. 5 U.S.C.
553(b)(B). Publishing an NPRM and
delaying the effective date are
unnecessary because the change being
made is a conforming amendment
required by existing authority—33 CFR
151.53(b)—and because, as explained
infra, an opportunity for public
comment has already been provided.

Also, this rulemaking merely restates
a legal responsibility already in effect
under MARPOL and APPS (33 U.S.C.
1901 et seq.), which is the U.S. authority
implementing MARPOL. Through
APPS, the United States accepts the
IMO process for bringing Annex V
special areas into effect. 33 U.S.C.
1901(a)(5), see also section 1907(a)
(requiring compliance with MARPOL).
Since the United States first accepted
Annex V, another special area, the WCR,
has come into effect through the IMO
process. This rulemaking corrects the
list at 33 CFR 151.53 to accurately list
the special areas currently in effect.

The opportunity for public comment
on the regulations related to APPS,
including the IMO process for bringing
special areas into effect, was provided
in 1989. The original APPS regulations
in 33 CFR parts 151, 155, and 158 were
implemented through a full informal
rulemaking process, including an
Advance Notice of Proposed
Rulemaking (53 FR 23884, June 24,

1988), an Interim Rule with Request for
Comments (54 FR 18384, April 28,
1989), and a Final Rule (55 FR 35986,
September 4, 1990) (APPS rulemaking).
The Coast Guard held three public
meetings, received public comments,
and responded to all comments
received. The Coast Guard received no
comments on the IMO process for
bringing special areas into effect. There
have been no substantive changes
regarding this process since the APPS
rulemaking and this rulemaking also
does not change that process.

In the 2009 notice and request for
comments, the Coast Guard specifically
requested information on issues that
impact port reception facilities,
commercial vessels, and recreational
vessels operating in the WCR special
area and requested recommendations to
address any issues. We summarize and
respond to those comments in section V
of this document. We did not receive
any additional data or information on
the impacts of the WCR special area.

III. Basis and Purpose

MARPOL consists of 20 articles and
Annexes I-VI. Annex V regulates the
discharge of garbage from ships. The
United States became a party to
MARPOL through APPS, and became a
party to Annex V through section 2101
of the Marine Plastic Pollution Research
and Control Act (Pub. L. 100-220).
MARPOL establishes nine ““special
areas,” eight of which apply to Annex
V. In a MARPOL Annex V special area,
the rules on the discharge of garbage are
more restrictive than outside of a
MARPOL Annex V special area.

This final rule modifies 33 CFR
151.53(c) and Appendix A of Part 151
to add the WCR special area to the list
of special areas currently in effect. This
change harmonizes Coast Guard
regulations with MARPOL and clarifies
where the discharge restrictions found
at 33 CFR 151.71 (Operating
Requirements: Discharge of garbage
within special areas) apply.

IV. Background

A MARPOL Annex V special area is
a sea area where the adoption of special
mandatory methods for the prevention
of sea pollution by garbage is required.
The Coast Guard is updating the list of
special areas in effect at 33 CFR
151.53(c) to include the WCR special
area.

A special area under MARPOL Annex
V enters into force when sufficient
parties to MARPOL agree that the
adoption of special mandatory methods
for the prevention of sea pollution by
garbage is required in that area. ‘“Enters
into force,” means that the special area
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is defined and recognized for treaty
purposes. However, the special area
regulations do not apply in that special
area until the special area enters into
effect.

A special area enters into effect on the
date set by the IMO after the IMO
receives sufficient notification from
Member states bordering a special area
of adequate port reception facilities.
This date is the special area’s “effective
date.” In a special area prior to its
effective date, 33 CFR 151.69 (Operating
requirements: Discharge of garbage
outside special areas) applies. In a
special area after its effective date, the
more restrictive requirements of 33 CFR
151.71 (Operating Requirements:
Discharge of garbage within special
areas) apply.

The special area that this rule
addresses is the WCR special area, as
defined in Regulation 5(1)(h) of
MARPOL Annex V and 33 CFR 151.06.
This special area entered into force (but
not effect) on April 4, 1993, as agreed
to by Parties to MARPOL Annex V.

The MEPC decided to set the effective
date after hearing a report, co-sponsored
by 22 WCR Member States, during its
March 2010 meeting that all but three
states (Belize, Jamaica, and Nicaragua)
in the WCR reported that they had
adequate garbage reception facilities in
their ports. At that time the three WCR
countries that were not listed as co-
sponsors of MEPC 60/8/2 reported that
they either were establishing those
facilities or had made arrangements
with neighboring countries.

The special discharge restrictions for
the WCR special area entered into effect
on May 1, 2011 (IMO Circ. Letter No.
3053, April 14, 20102). As of May 1,
2011, the discharge of garbage from
vessels in the WCR area is restricted to
the discharge of food wastes only (i.e.,
subject to the restrictions of MARPOL
Annex V, Regulation 5 and 33 CFR
151.71).

The list of special areas currently in
effect at 33 CFR 151.53(c) does not
include the WCR. This list, and
Appendix A to part 151, must be
corrected to provide the maritime
community an accurate list of special
areas currently in effect.

V. Discussion of Comments and
Changes

As noted above, on August 6, 2009,
we published a notice and request for
comments entitled “Comment Request

1MEPC 60/8/2, IDENTIFICATION AND
PROTECTION OF SPECIAL AREAS AND
PARTICULARLY. SENSITIVE SEA AREAS “Wider
Caribbean Region’ as a Special Area under
MARPOL Annex V. A copy is in the docket.

2 A copy of the Circular is in the docket.

on MARPOL Annex V Wider Caribbean
Region Special Area” in the Federal
Register (74 FR 39334). This notice
anticipated the eventual entry into effect
of the WCR special area, even though at
the time of publication no effective date
had been set by the IMO. We received
three letters and three different
comments on the WCR special area.
None of the comments indicated that
the heightened discharge restrictions
coming into effect for the WCR would
result in increased burdens to vessels or
reception facilities.

One commenter brought up the
problem of dry bulk cargo wash-water.
Dry bulk cargo ships are not generally
designed to store wash-water and port
facilities are generally not able to
receive and treat wash-water. Pending a
final decision by IMO, the Coast Guard
supports the current IMO exception to
Annex V for dry cargo wash-water
discharges in special areas. Under IMO
MEPC.1/Circ.675/Rev.1 26 March 2010,
dry cargo residue wash-water is not
considered garbage under Annex V in
the WCR special area and, therefore, is
not a subject of this rulemaking.

One comment expressed the
commenter’s belief that the Resource
Conservation and Recovery Act
disincentivizes commercial vessels from
disposing of garbage at a shore facility.
We agree that additional efforts are
necessary to protect the environment
from the discharge of hazardous
materials at sea. However, those efforts
are outside the scope of this rulemaking.

Another comment addressed the
different requirements for reception
facilities for garbage under MARPOL
and U.S. Department of Agriculture,
Animal and Plant Health Inspection
Service (APHIS) regulations in titles 7
and 9 of the CFR. Garbage subject to
APHIS regulations is a subset of garbage
regulated under MARPOL. APHIS
regulations relate to foreign plant and/
or animal waste, including galley waste
and any materials that have come in
contact with such waste. Requirements
for APHIS regulated plant and animal
wastes remain unchanged and are not a
subject of this rulemaking.

VI. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 (“Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the

costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has not been designated a
“significant regulatory action” under
section 3(f) of Executive Order 12866.
Accordingly, the final rule has not been
reviewed by the Office of Management
and Budget.

A regulatory assessment follows:

Regulatory Changes

Prior to Annex V becoming effective
in the WCR on May 1, 2011, the rules
governing discharge of garbage
applicable to the WCR were found at 33
CFR 151.69. That is, the standards
found at 33 CFR 151.69 define the
regulatory baseline for the 2010 MEPC
actions establishing an effective date for
the WCR as a special area. The final rule
will correct 33 CFR 151 to reflect that
the discharge restrictions for special
areas found at 33 CFR 151.71 apply to
the WCR.

MARPOL Annex V segregates garbage
into the following types:

¢ Plastics, including synthetic ropes,
fishing nets, and plastic bags;

¢ Dunnage (i.e. bracing materials),
lining, and packing materials that float;

e Paper, rags, glass, metal, bottles,
crockery and similar refuse;

¢ Paper, rags, glass, etc., comminuted
or ground;

e Victual waste not comminuted or
ground; and

e Victual waste comminuted or
ground.

Sections 151.69 and 151.71 of 33 CFR
set the rules for each garbage type by
these zones, defined according to
distances from the nearest land: less
than 3 miles, less than 12 miles, less
than 25 miles, and greater than 25 miles.

Below are comparisons of the
restrictions in § 151.69 and § 151.71 by
garbage type:

e Plastics: Both sections prohibit the
discharge of plastics anywhere.

e Dunnage, lining, and packing
materials that float: § 151.69 permits the
discharge of dunnage only in the greater
than 25 miles zone. However, §151.71
prohibits the discharge of dunnage
anywhere in a special area.

e Paper, rags, glass, etc. and similar
refuse: § 151.69 permits the discharge of
paper etc. only in the 12—-25 miles and
greater than 25 miles zones. However,
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§ 151.71 prohibits the discharge of paper
etc. anywhere in a special area.

e Ground paper, rags, glass, etc.:
§ 151.69 permits the discharge of ground
paper etc. outside the less than 3 miles
zone. However, § 151.71 prohibits the
discharge of ground paper etc. in all
zones in a special area.

e Victual Waste: Both sections permit
the discharge of victual waste in the 12—
25 miles and greater than 25 miles
Zones.

e Ground Victual Waste: Both
sections permit the discharge of ground
victual wastes in all zones other than
the less than 3 miles zone.

Table VI.1 shows the provisions of
§§151.69 and 151.71. The more
restrictive provisions of § 151.71
prohibit the discharge of any materials
other than Victual Waste or Ground
Victual Waste anywhere in the WCR.

TABLE VI.1—COMPARISON OF DISCHARGE RESTRICTIONS IN §§ 151.69 AND 151.71

Miles from nearest land
Material Section
<3 3-12 12-25 >25

PIASHICS ...eiieeieeiee e s §151.69 ....... No.

§151.71 ... No.
DUNNAJE ..o §151.69 ....... Yes.

§151.71 ... No.
PaPEN, BIC .o §151.69 ....... Yes.

§151.71 ... No.
Ground Paper, B1C .......ccoiiiiiiiiiiicee e §151.69 ....... Yes.

§151.71 ... No.
Victual WaSTe ....c.ooiiiiiiiiecee e §151.69 ....... Yes.

§151.71 ... Yes.
Ground Victual Waste ........ccceviiiiiiiiiec e §151.69 ....... Yes.

§151.71 ... Yes.

As the table shows, the differences
between §§151.69 and 151.71, which
identify the changes applicable to any
special area after its effective date as
established by the IMO, are these
additional prohibitions:

e Dunnage in the greater than 25
miles zone;

e Paper, etc. in the 12-25 mile zone
and greater than 25 miles zone; and

e Ground paper etc. in the 3—12 mile,
12-25 mile, and greater than 25 miles
zones.

In the Background section we
described how, at the March 2010
meeting, the IMO’s MEPC set the

effective date for the WCR special area
as May 1, 2011. At that meeting, the
United States (and 21 other WCR
countries) reported to the IMO that they
had adequate port reception facilities at
ports and terminals bordering the WCR.
However, the United States had
adequate port reception facilities
established years before the 2010
meeting; the Coast Guard began issuing
MARPOL Annex V Certificates of
Adequacy (certification that a facility
may receive garbage in compliance with
MARPOL and APPS) in 2001. Other
WCR countries party to MARPOL have
been ready since March 2010 or earlier.

Current Industry Practice

The Coast Guard estimates that the
IMO’s action does not impose an
additional burden on the U.S. maritime
community. We evaluated the vessels
transiting the WCR by different sectors
(cruise line, commercial fishing vessel,
other commercial vessel, and
recreational vessel) and then researched
waste management rules and practices
in each sector to establish a baseline of
current practices. Table VI.2
summarizes the results of our findings
for each sector.

TABLE VI.2—SUMMARY OF CURRENT INDUSTRY PRACTICE BY SECTOR

Garbage type

Sector

Dunnage

Paper

Ground paper

Cruise Lines
Commercial Fishing Vessels .
Other Commercial Vessels
Recreation vessels

Current practice
Not relevant to this sector
Current practice and inspections
Not relevant to this sector

Current practice
Current practice
Current practice and inspections

Current practice and education

Current practice.

Not relevant to this sector.
Current practice and inspections.
Not relevant to this sector.

programs.

Below we present our findings for
each sector.

1. Cruise Line Sector

The cruise line sector is international
in scope and its vessels are subject to
the provisions of MARPOL. In June
2001, the International Council of
Cruise Lines and its members adopted a
set of practices and procedures entitled
“Cruise Industry Waste Management

Practices and Procedures.” 3 Currently,
the vessels of the cruise industry are
subject to many regulatory regimes,
including U.S. laws and regulations;
state regulations that may be more strict
than U.S. laws, including Florida; 4 the
International Convention for Safety of
Life at Sea (SOLAS); the International

31bid, p. 6.

4Web site of the Cruise Lines International
Association, http://www2.cruising.org/industry/
environment.cfm.

Safety Management Code (ISM); and
MARPOL.

The Cruise Lines International
Association (CLIA) in 2010 published a
document “CLIA at 35: Steering a
Sustainable Course” 5 that describes its
environmental policies. Part I, “Waste
Management,” states that CLIA’s Waste

5 Cruise Lines International Association, http://
www.cruising.org/vacation/news/press_releases/
2010/09/celebrating-its-35th-year-clia-releases-new-
environmental-report.


http://www.cruising.org/vacation/news/press_releases/2010/09/celebrating-its-35th-year-clia-releases-new-environmental-report
http://www.cruising.org/vacation/news/press_releases/2010/09/celebrating-its-35th-year-clia-releases-new-environmental-report
http://www.cruising.org/vacation/news/press_releases/2010/09/celebrating-its-35th-year-clia-releases-new-environmental-report
http://www.cruising.org/vacation/news/press_releases/2010/09/celebrating-its-35th-year-clia-releases-new-environmental-report
http://www2.cruising.org/industry/environment.cfm
http://www2.cruising.org/industry/environment.cfm
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Management Procedures and Policies
are incorporated in their members’
safety management systems. The
document also describes on-board
recycling, trash, and garbage
management procedures. These include
numerous points on the vessel for the
collection of recyclable materials from
passengers and crew, on-board
compacting and storage of aluminum,
on-board shredding of paper and
cardboard, and the grinding and
discharge of food wastes in compliance
with MARPOL.

In general, cruise ships are fitted with
on-board recycling systems for many
materials, other materials are
incinerated or brought ashore, and the
only solid waste discharged at sea is
food waste of either the Victual Waste
or Ground Victual Waste type. We
concluded that the cruise line sector is
currently compliant with the current
MARPOL regulations, the APPS, and
other U.S. laws. As this final rule will
only add the references to the MARPOL
restrictions to the CFR, the Coast Guard
estimates that there will be no
additional costs to this sector.

2. Commercial Fishing Vessel Sector

We compared Annex V restrictions to
the characteristics of commercial fishing
vessels (CFVs). As noted in Table VI.1,
Annex V increased the discharge
restrictions for the Dunnage, Paper, and
Ground Paper types in special areas.

With respect to the Dunnage type,
CFVs, as single-purpose vessels, carry
supplies and equipment related to their
fishing operations. They do not carry
general cargo or bracing, lining, or other
materials included in the Dunnage type
that are used in freight ships. Thus, the
special area restrictions of Annex V,
prohibiting the discharge of Dunnage
anywhere in the WCR, will not impact
CFVs operating out of U.S. ports in the
WCR.

CFVs operating out of U.S. ports in
the WCR typically engage in short
voyages with small crews. This means
that they will not generate large waste
streams, obviating the need for a
specialized paper grinder or shredder
like those found on cruise ships. Also,
a grinder or shredder would take up
space that would otherwise be used for
the vessel’s fishing operations. Because
U.S. CFVs operating in the WCR do not
generate ground paper, we believe that
the Annex V restrictions on Ground
Paper will not result in additional
compliance costs for them.

The Annex V restrictions on the Paper
type will apply to CFVs. Under the less
stringent standards found at § 151.69,
discharge of Paper is permitted if greater
than 12 miles from the nearest land. As

mentioned above, CFV operations
consist of short voyages, returning to the
same port they left from to deliver their
catch. Our previously cited research
also indicates that any Paper waste is
produced in the galley primarily,
commingled and packaged with victual
and other waste, and disposed of when
returned to home port. Although Annex
V prohibits the discharge of Paper waste
throughout the WCR, our assessment is
that Paper waste on CFVs is currently
being commingled with other garbage.
The Coast Guards estimates that this
final rule will not affect current
behavior or result in additional costs to
this sector.

3. Other Commercial Vessels

This sector is comprised of
commercial vessels other than the cruise
ships and commercial fishing vessels
(“other commercial vessels”). The other
commercial vessels sector includes both
foreign-flag and U.S.-flag vessels that
transit or operate in the WCR. With
regard to foreign-flag vessels, they are
engaged in international transits and
may transit the other special areas that
have been in effect longer than the
WCR. For that reason, we conclude that
they are already complying with Annex
V restrictions and that the WCR coming
into effect will not impose any
additional costs to them.

To identify the other U.S.-flag
commercial vessels that will be affected
by the final rule, we extracted from the
Marine Information for Safety and Law
Enforcement (MISLE) database
information about the U.S.-flag vessels
as of September 2011. We used the
SOLAS certificate documentation to
identify the subset of such vessels that
have international capability. The
resulting population of U.S.-flag other
commercial vessels is dominated by
offshore supply vessels (OSVs), towing
vessels, and freight ships. The
population also includes specialty oil
service and passenger vessels. OSVs
includes vessels supporting near-coastal
and harbor work. The towing vessel
sector is diverse and includes some
vessels that work exclusively in inland
waters, some vessels that work in the
intracoastal waterways and some vessels
that remain within 3 miles of land.

We analyzed the characteristics of this
population of other commercial vessels
with respect to existing regulatory
requirements and we found that all of
these vessels are subject to one or more
compliance regimes. All of these vessels
are in at least one of the following
categories: (1) Coast Guard inspected
vessels, or (2) uninspected vessels
which have voluntarily adopted an
audit-based safety management system

(SMS) such as the IMQO’s International
Safety Management Code (ISM) or the
American Waterways Operator’s
Responsible Carrier Program (RCP).
Below, we discuss the garbage
management requirements under these
compliance regimes and summarize our
findings.

Coast Guard Inspected Vessels

Coast Guard inspected vessels are
already required to comply with the
requirements of MARPOL. Under 33
CFR 151.61, the Coast Guard may
inspect any ‘“‘ship subject to inspection”
for compliance with the APPS
regulations. APPS regulations include
the waste management plan
requirements of 33 CFR 151.57. Section
151.57 requires compliance with
MARPOL and waste management plans
for vessels in a defined group; that
group includes all of the inspected
vessels in the other commercial vessels
population. Compliance with these
requirements is part of the Coast Guard
safety and security inspection regime.

Vessels With Audit-Based Safety
Management Systems

All of the vessels which are not
subject to Coast Guard inspection, but
are part of the other commercial vessels
population, have voluntarily adopted
one of the two major audit-based safety
management system (SMS): Either the
IMO’s International Safety Management
Code (ISM), or the American Waterways
Operator’s Responsible Carrier Program
(RCP). Both the ISM and the RCP
require that ships adhere to applicable
laws and regulations, including
MARPOL Annex V. Each regime also
includes requirements relating to
sanitation. For example, the RCP’s
section II.D, “Environmental Policy and
Procedures,” 8 requires each vessel to
have procedures and documentation for
garbage disposal, handling of waste oil,
sanitary systems and handling of
sewage. Similarly, the ISM Code states
that one of its objectives is “avoidance
of damage to the environment, in
particular to the marine environment
and to property,” 7 and that a ship’s
safety management system should
“assess all identified risks to its ships,
personnel and the environment and
establish appropriate safeguards.”

Each company subject to the ISM or
RCP documents the specific processes
and policies its vessels will follow to
comply with all of the applicable SMS’s

6 American Waterways Operators, http://
www.americanwaterways.com/commitment_safety/
RCP.pdf.

7 International Maritime Organization, http://
www.imo.org/ourwork/humanelement/
safetymanagement/pages/ismcode.aspx.


http://www.imo.org/ourwork/humanelement/safetymanagement/pages/ismcode.aspx
http://www.imo.org/ourwork/humanelement/safetymanagement/pages/ismcode.aspx
http://www.imo.org/ourwork/humanelement/safetymanagement/pages/ismcode.aspx
http://www.americanwaterways.com/commitment_safety/RCP.pdf
http://www.americanwaterways.com/commitment_safety/RCP.pdf
http://www.americanwaterways.com/commitment_safety/RCP.pdf
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requirements. Both the ISM and the RCP
use third-party auditors to ensure that
the vessels and company policies are in
compliance with the applicable safety
regimes. Thus, these compliance
regimes ensure that ships adhere to
current federal rules, including
MARPOL Annex V and APPS, as well
as additional regime-specific sanitation
and garbage management procedures.
Summary of Findings

We conclude that these commercial
vessels currently meet the garbage
management requirements of the final
rule. The Coast Guard therefore

estimates that there will be no
additional costs to these vessels.

4. Recreational Vessels

As described earlier in this section,
the passing of the effective date of the
WCR special area increased the
restrictions on the discharge of the
Dunnage, Ground Paper, and Paper
types. The Dunnage type would not
apply to recreational vessels, because
they do not carry containers or other
general cargo that would require the
bracing and lining materials that
comprise this garbage type.

With respect to Ground Paper, Coast
Guard experience indicates that
recreational vessels do not have space
for a specialized shredder or grinder to
process the materials in the Ground
Paper type. Instead, this material is
commingled with other garbage types.
Our assessment then is that the Ground
Paper type is not relevant to the
recreational vessel sector.

The remaining garbage type that has
a new restriction in the WCR is Paper.
Once the WCR special area came into
effect, ships were prohibited from
discharging Paper anywhere in the
WCR. Before the WCR special area came
in to effect, such discharge was allowed
12 miles or more from the nearest land.

To address pollution on the
waterways, which may be from either
shoreside or vessel sources, the
recreational boating community is
actively engaged in education, which
we refer to as ““clean water/marina
programs,” collectively. These programs
are focused on comprehensive waste
management actions and already
incorporate the restrictions of Annex V.
The list below summarizes some of the
programs pursued by leading
recreational boating organizations:

e BoatU.S. Foundation: The BoatU.S.
Foundation promotes safety and clean
water. Its clean water program, called
“Stash the Trash”, advises boaters to
know and follow the applicable laws
and regulations, throw no trash of any
kind overboard, return everything to

land that they take out to sea, and pick
up trash on the waters and in marinas.8

e U.S. Power Squadron (USPS): The
USPS has a national Environmental
Committee, whose goals include
educating boaters about applicable laws,
regulations, and good environmental
management practices; and promoting
activities to clean up waterways.9

e Association of Marina Industries
(AMI): The AMTI’s Clean Marina program
“is a voluntary compliance program that
stresses environmental and managerial
best management practices that exceed
regulatory requirements * * * A typical
Clean Marina program will have
components that cover marina [siting]
and design considerations, marina
management, emergency planning,
petroleum control, sewage and gray
water, waste containment and disposal,
storm water management, habitat and
species protection and boater
education.” 10 Florida,!? Louisiana,!2
and Texas 12 have Clean Marina
programs that are sponsored by state
agencies.

e American Boating Association
(ABA): The Clean Trash Discharge part
of the ABA’s Clean Boating program
includes information about the Marine
Plastic Pollution Research and Control
Act and MARPOL Annex V, and
advocates proper stowage of all articles
and return of everything taken aboard.4

For the recreational boater, the
application of increased restrictions in
the WCR, by itself, is narrow, because it
only affects the Paper type in the two
farthest zones. Moreover, because clean
water/marina programs are already
advocating the practices consistent with
the increased restrictions described in
33 CFR 151.71, we conclude that the
publication of this final rule will not
require recreational boaters to learn or
adopt any new behavior. The Coast
Guard estimates that there will be no
additional costs to the owners of
recreational vessels.

Summary

In both the commercial and
recreational sectors, we estimate current
garbage and waste management
practices are already consistent with the
changes enacted by IMO. These include

8BoatU.S. Foundation, http://www.boatus.com/
foundation/cleanwater/stashtrash.asp.

9U.S. Power Squadron, http://www.usps.org/
national/envcom/.
10 Association of Marina Industries, http://
marinaassociation.org/government/clean-marina.
11 State of Florida, http://www.dep.state.fl.us/
cleanmarina/.

12 State of Louisiana, http://dnr.louisiana.gov
(enter clean marinas in the search tool).

13 State of Texas, http://www.cleanmarinas.org/.

14 American Boating Association, http://
www.americanboating.org/clean.asp.

recycling on the larger vessels and
stowage and onshore disposal for
vessels of all sizes and types. In
summary, the Coast Guard estimates
that there will be no additional costs to
the public by this final rule.

Benefits

Without the promulgation of this final
rule, discrepancies between the CFR
and the requirements found in the APPS
and MARPOL would continue and
provide inconsistent information to
operators of industrial and recreational
vessels that transit the WCR.

The primary benefit of this rule is to
provide consistent information on
MARPOL Annex V special area
requirements in order to increase the
regulated community’s awareness of the
requirements. The secondary benefit is
more efficient regulations through
greater consistency between U.S.
domestic regulations and MARPOL
Annex V.

B. Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. However,
when an agency is not required to
publish an NPRM for a rule, the RFA
does not require the agency to prepare
a regulatory flexibility analysis. The
Coast Guard was not required to publish
an NPRM for this rule for the reasons
stated in Section II, “Regulatory
History.” Therefore, the Coast Guard is
not required to publish a regulatory
flexibility analysis.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Small businesses may send comments
on the actions of federal employees who
enforce, or otherwise determine
compliance with, federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).


http://www.boatus.com/foundation/cleanwater/stashtrash.asp
http://www.boatus.com/foundation/cleanwater/stashtrash.asp
http://marinaassociation.org/government/clean-marina
http://marinaassociation.org/government/clean-marina
http://www.americanboating.org/clean.asp
http://www.americanboating.org/clean.asp
http://www.dep.state.fl.us/cleanmarina/
http://www.dep.state.fl.us/cleanmarina/
http://www.usps.org/national/envcom/
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http://www.cleanmarinas.org/
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D. Collection of Information

This rule does not call for any new
collections of information, as defined by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order.
States do not have the authority to
regulate special areas under MARPOL
Annex V, including the Wider
Caribbean Region special area.
Therefore, we have determined that the
final rule does not have implications for
federalism.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

L Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have concluded
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded under section
2.B.2, figure 2—1, paragraph (34)(a) of

the Instruction and under section 6(b) of
the “Appendix to National
Environmental Policy Act: Coast Guard
Procedures for Categorical Exclusions,
Notice of Final Agency Policy” (67 FR
48244, July 23, 2002). This rule involves
regulations which are editorial or
procedural, in that the regulatory
change merely restates an already-
existing obligation in a more convenient
place. Accordingly, paragraph 34(a) of
the Instruction applies. This rule also
involves regulations mandated by
Congress in APPS; congressionally
mandated regulations designed to
improve or protect the environment are
excluded under section 6(b) of the
Appendix. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 151

Administrative practice and
procedure, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Water pollution control.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 151 as follows:

PART 151—VESSELS CARRYING OIL,
NOXIOUS LIQUID SUBSTANCES,
GARBAGE, MUNICIPAL OR
COMMERCIAL WASTE, AND BALLAST
WATER

m 1. The authority citation for part 151
continues to read:

Authority: 33 U.S.C. 1321, 1902, 1903,
1908; 46 U.S.C. 6101; Pub. L. 104-227 (110
Stat. 3034); Pub. L. 108-293 (118 Stat. 1063),
Sec. 623; E.O. 12777, 3 CFR, 1991 Comp. p.
351; DHS Delegation No. 0170.1, sec. 2(77).

Subpart A—Implementation of
MARPOL 73/78 and the Protocol on
Environmental Protection to the
Antarctic Treaty as It Pertains to
Pollution From Ships

§151.53 [Amended]

m 2. Amend § 151.53(c) by adding the
words “Wider Caribbean Region, the”
before the word ‘“Mediterranean’’;
adding the word ‘“‘the” before the word
“Baltic”’; and adding a comma after the
word “Gulfs.”

m 3. Revise Appendix A to §§151.51
through 151.77 to read as follows:

Appendix A to §§151.51 Through
151.77—Summary of Garbage
Discharge Restrictions
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Garbage type

All vessels except fixed or floating platforms and associated vessels

Outside special areas
(33 CFR 151.69)

In special areas?
(33 CFR 151.71)

Fixed or floating
platforms &
assoc. vessels3
(33 CFR 151.73)

Plastics—includes synthetic ropes
and fishing nets and plastic bags.

Dunnage, lining and packing mate-
rials that float.

Paper, rags, glass, metal bottles,
crockery and similar refuse.

Paper, rags, glass, etc. comminuted
or ground 1.

Victual waste not comminuted or

ground.
Victual waste comminuted or
ground 1.

Disposal
151.67).
Disposal prohibited less than 25
miles from nearest land and in
the navigable waters of the U.S.
Disposal prohibited less than 12
miles from nearest land and in
the navigable waters of the U.S.
Disposal prohibited less than 3
miles from nearest land and in
the navigable waters of the U.S.
Disposal prohibited less than 12
miles from nearest land and in
the navigable waters of the U.S.
Disposal prohibited less than 3
miles from nearest land and in
the navigable waters of the U.S.

prohibited (33 CFR

Disposal prohibited (33 CFR
151.67).
Disposal prohibited (33 CFR
151.71)..
Disposal prohibited (33 CFR
151.71).
Disposal prohibited (33 CFR
151.71).

Disposal prohibited less than 12
miles from nearest land.

Disposal prohibited less than 12
miles from nearest land, except
in the Wider Caribbean Region

Disposal prohibited (33 CFR
151.67).

Disposal prohibited.

Disposal prohibited.

Disposal prohibited.

Disposal prohibited.

Disposal prohibited less than 12
miles from nearest land and in
the navigable waters of the

Mixed garbage types 4

See Note 4 ...ccoveeeeeeieieeeeee

prohibited
from nearest land.

special area, where disposal is
less than 3 miles

See Note 4 ................

u.s.

See Note 4.

Note 1: Comminuted or ground garbage must be able to pass through a screen with a mesh size no larger than 25 mm. (1 inch) (33 CFR

151.75).

Note 2: Special areas under Annex V are the Mediterranean, Baltic, Black, Red, and North Seas areas, the Gulfs area, and the Wider Carib-

bean Region. (33 CFR 151.53).

Note 3: Fixed or floating platforms and associated vessels includes all fixed or floating platforms engaged in exploration, exploitation or associ-
ated offshore processing of seabed mineral resources, and all ships within 500m of such platforms.
Note 4: When garbage is mixed with other harmful substances having different disposal or discharge requirements, the more stringent dis-

posal restrictions shall apply.

Dated: March 16, 2012.
J.G Lantz,

Director of Commercial Regulations and
Standards, U.S. Coast Guard.

[FR Doc. 2012-7787 Filed 3—30-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0254]

RIN 1625-AA11

Regulated Navigation Area, Zidell

Waterfront Property, Willamette River,
OR

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a Regulated Navigation
Area (RNA) at the Zidell Waterfront
Property located on the Willamette
River in Portland, Oregon. This RNA is
necessary to preserve the integrity of an
engineered sediment cap as part of an
Oregon Department of Environmental

Quality (DEQ) required remedial action.

This RNA will prohibit activities that
could disturb or damage the engineered
sediment cap.

DATES: This rule is effective May 2,
2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0254 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0254 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email BM1 Silvestre Suga III, Waterways
Management Division, Coast Guard
Sector Columbia River, telephone 503—
240-9319, email
Silvestre.G.Suga@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On August 8, 2011, we published a
notice of proposed rulemaking (NPRM)

titled Regulated Navigation Area, Zidell
Waterfront Property, Willamette River,
OR, in the Federal Register (76 FR
48070). We received no comments on
the proposed rule. There were no
requests made for a public meeting
regarding this rule and none were held.
No other documents have been
published for this rulemaking.

Basis and Purpose

The Zidell Waterfront Property is
placing an engineered sediment cap
over contaminated sediments adjacent
to the west bank of the Willamette River
between approximate river miles 13.5
and 14.2 as part of an Oregon
Department of Environmental Quality
(DEQ) required remedial action.
Geographically this location starts at
approximately the west bank of the
Marquam Bridge and continues
southerly, along the west bank of the
Willamette River to the North end of
Ross Island.

The engineered sediment cap is
designed to be compatible with normal
port operations, but could be damaged
by other maritime activities including
anchoring, dragging, dredging,
grounding of large vessels, deployment
of barge spuds, etc. Such damage could
disrupt the function or impact the
effectiveness of the cap to contain the
underlying contaminated sediment and
shoreline soil in these areas. As such,
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this RNA will help ensure the cap is
protected and will do so by prohibiting
certain maritime activities that could
disturb or damage it.

The engineered sediment cap will
also reduce the depth of the water close
to the west bank of the Willamette River
and, as a result, may limit some vessels
from using that area of the river.

Background

The location of the engineered
sediment cap was previously used for
industrial activities related to
shipbuilding and dismantling, scrap
metal operations, wire burning,
aluminum smelting, and housing
construction. It was determined that the
site soils and sediments contain
contaminants, including metals,
petroleum hydrocarbons and associated
polycyclic aromatic hydrocarbons,
polychlorinated biphenyls, and
tributyltin, which present unacceptable
levels of risk to human and ecological
receptors. Following extensive analysis,
the engineered sediment cap was
deemed appropriate by the Oregon DEQ
because the engineered sediment cap
will protect human and ecological
receptors from exposure to
contamination, and the establishment of
this RNA prevents activities that could
result in an unacceptable threat to
public health and the environment.

Discussion of Comments and Changes

The Coast Guard received no
comments during the comment period
such that no changes have been made to
the rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The modification of the existing
anchorage does not have any significant
costs.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.

The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities:
The owners or operators of vessels
operating in the area covered by the
RNA. The RNA will not have a
significant economic impact on a
substantial number of small entities,
however, because the RNA is limited in
size and will not limit vessels from
transiting or using the waters covered,
except for activities that may damage
the engineered sediment cap. If you
think that your business, organization,
or governmental jurisdiction qualifies as
a small entity and that this rule would
have a significant economic impact on
it, please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and

would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
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under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
34 (g) of the instruction. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1(g), 6.04—1, 6.04—6, 160.5; Pub.
L. 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.1337 to read as follows:

§165.1337 Regulated Navigation Area,
Zidell Waterfront Property, Willamette River,
OR.

(a) Regulated Navigation Area. The
following area is a regulated navigation
area: All waters within the area
bounded by the following points:
45°29'55.12” N/122°4072.19” W; thence
continuing to 45°2955.14” N/
122°39’59.36” W; thence continuing to
45°29'56.30” N/122°39 59.09” W; thence
continuing to 45°29'57.51” N/
122°39’59.64” W; thence continuing to
45°29'58.72” N/122°39'59.64” W; thence
continuing to 45°30°0.52” N/
122°3959.94” W; thence continuing to
45°3071.95” N/122°40°0.46” W; thence
continuing to 45°3073.44” N/
122°40°0.78” W; thence continuing to
45°30’ 4.87” N/122°40’ 0.95” W; thence
continuing to 45°30°7.33” N/
122°4071.80” W; thence continuing to
45°30°8.11” N/122°40°2.69” W; thence
continuing to 45°30°8.83” N/
122°40'3.81” W; thence continuing to
45°30713.06” N/122°40’5.39” W; thence
continuing to 45°30"15.30” N/
122°40'6.93” W; thence continuing to
45°30'17.78” N/122°40'8.16” W; thence
continuing to 45°30720.53” N/
122°4079.07” W; thence continuing to
45°3020.90” N/122°40"11.52” W; thence
continuing to 45°3024.04” N/
122°40°12.53” W; thence continuing to
45°30°23.79” N/122°40'14.87” W; thence
continuing along the shoreline to
45°29'55.12” N/122°4072.19” W.
Geographically the regulated navigation
area covers all waters adjacent to the
Zidell Waterfront Property on the
Willamette River extending from the
west bank of the river out 200 to 400
feet into the river depending on the
exact location between approximate
river mile 14.2 near the Ross Island
Bridge and approximate river mile 13.5
near the Marquam Bridge.

(b) Regulations. All vessels are
prohibited from anchoring, dragging,
dredging, or trawling in the regulated
navigation area established by this
section. See 33 CFR part 165, subpart B,
for additional information and
requirements.

Dated: December 30, 2011.

K.A. Taylor,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2012-7784 Filed 3—30-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2012-0003; Internal
Agency Docket No. FEMA-8223]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management aimed at
protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program



Federal Register/Vol.

77, No. 63/Monday, April 2, 2012/Rules and Regulations

19547

regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for

the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
. : ot ) : Federal assist-
: Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance no longer
available in
SFHAs
Region llI
Pennsylvania:
Armstrong, Township of, Indiana Coun- 421708 | July 7, 1975, Emerg; April 16, 1990, Reg; | April 3, 2012 ..... April 3, 2012.
ty. April 3, 2012, Susp.
Banks, Township of, Indiana County .... 422435 | October 16, 1981, Emerg; September 10, | *......dO .............. Do.
1984, Reg; April 3, 2012, Susp.
Black Lick, Township of, Indiana Coun- 421709 | March 1, 1977, Emerg; August 19, 1986, | ...... do e Do.
ty. Reg; April 3, 2012, Susp.
Blairsville, Borough of, Indiana County 420495 | June 2, 1976, Emerg; June 5, 1985, Reg; | ...... do i Do.
April 3, 2012, Susp.
Brush Valley, Township of, Indiana 421710 | March 23, 1977, Emerg; August 19, 1986, | ...... do i Do.
County. Reg; April 3, 2012, Susp.
Burrell, Township of, Indiana County .... 421213 | December 4, 1975, Emerg; August 19, | ..... do i Do.
1986, Reg; April 3, 2012, Susp.
Canoe, Township of, Indiana County .... 421713 | February 18, 1977, Emerg; August 1, 1986, | ...... do i Do.
Reg; April 3, 2012, Susp.
Center, Township of, Indiana County .... 420496 | August 22, 1973, Emerg; February 15, | ..... do i Do.
1978, Reg; April 3, 2012, Susp.
Cherry Tree, Borough of, Indiana Coun- 420497 | April 29, 1975, Emerg; June 17, 1986, Reg; | ...... do e Do.
ty. April 3, 2012, Susp.
Cherryhill, Township of, Indiana County 421714 | April 8, 1976, Emerg; April 1, 1986, Reg; | ...... [o [o R Do.
April 3, 2012, Susp.
Clymer, Borough of, Indiana County ..... 420498 | January 15, 1974, Emerg; September 15, | ...... do i Do.
1977, Reg; April 3, 2012, Susp.
Conemaugh, Township of, Indiana 421715 | November 18, 1985, Emerg; June 17, 1986, | ...... do e Do.
County. Reg; April 3, 2012, Susp.
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Date certain
Federal assist-

: Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Creekside, Borough of, Indiana County 420499 | September 10, 1975, Emerg; December 5, | ...... o [o TR Do.
1989, Reg; April 3, 2012, Susp.
East Mahoning, Township of, Indiana 422436 | March 16, 1977, Emerg; August 1, 1986, | ...... [o [o R Do.
County. Reg; April 3, 2012, Susp.
East Wheatfield, Township of, Indiana 421716 | March 7, 1977, Emerg; August 2, 1990, | ...... (o [o IR Do.
County. Reg; April 3, 2012, Susp.
Grant, Township of, Indiana County ..... 421717 | May 22, 1981, Emerg; August 1, 1986, | ...... do ..o Do.
Reg; April 3, 2012, Susp.
Green, Township of, Indiana County .... 421718 | February 18, 1976, Emerg; December 5, | ...... [o [o R Do.
1989, Reg; April 3, 2012, Susp.
Homer City, Borough of, Indiana Coun- 420500 | April 5, 1973, Emerg; September 30, 1977, | ...... do i Do.
ty. Reg; April 3, 2012, Susp.
Indiana, Borough of, Indiana County .... 420501 | January 27, 1977, Emerg; May 19, 1987, | ...... do e Do.
Reg; April 3, 2012, Susp.
Marion Center, Borough of, Indiana 420503 | September 29, 1975, Emerg; September 1, | ...... {o [o TR Do.
County. 1986, Reg; April 3, 2012, Susp.
Montgomery, Township of, Indiana 421719 | May 16, 1979, Emerg; August 1, 1986, | ...... do . Do.
County. Reg; April 3, 2012, Susp.
North Mahoning, Township of, Indiana 422438 | April 25, 1977, Emerg; September 24, | ... do e Do.
County. 1984, Reg; April 3, 2012, Susp.
Pine, Township of, Indiana County ....... 421720 | October 4, 1977, Emerg; March 1, 1986, | ...... [o [ R Do.
Reg; April 3, 2012, Susp.
Plumville, Borough of, Indiana County .. 420504 | March 21, 1977, Emerg; September 24, | ...... [o [o R Do.
1984, Reg; April 3, 2012, Susp.
Rayne, Township of, Indiana County .... 421721 | March 22, 1977, Emerg; August 1, 1986, | ...... do e Do.
Reg; April 3, 2012, Susp.
Saltsburg, Borough of, Indiana County 420505 | March 7, 1977, Emerg; September 24, | ...... do i Do.
1984, Reg; April 3, 2012, Susp.
Shelocta, Borough of, Indiana County .. 420506 | October 7, 1975, Emerg; December 5, | ...... (o [o TR Do.
1989, Reg; April 3, 2012, Susp.
South Mahoning, Township of, Indiana 422439 | June 28, 1979, Emerg; September 24, | ... (o [o TR Do.
County. 1984, Reg; April 3, 2012, Susp.
Washington, Township of, Indiana 421722 | December 22, 1981, Emerg; April 16, 1990, | ...... [o [o R Do.
County. Reg; April 3, 2012, Susp.
West Wheatfield, Township of, Indiana 421724 | May 13, 1977, Emerg; April 2, 1990, Reg; | ...... (o [o TR Do.
County. April 3, 2012, Susp.
White, Township of, Indiana County ..... 421725 | February 26, 1976, Emerg; May 19, 1987, | ...... [o [o R Do.
Reg; April 3, 2012, Susp.
Young, Township of, Indiana County .... 421726 | August 17, 1976, Emerg; August 1, 1986, | ...... do s Do.
Reg; April 3, 2012, Susp.
Region IV
Alabama:
Livingston, City of, Sumter County ........ 010195 | April 26, 1974, Emerg; August 15, 1980, | ...... do . Do.
Reg; April 3, 2012, Susp.
Sumter County, Unincorporated Areas. 010194 | March 22, 1979, Emerg; August 1, 1987, | ...... [o [o R Do.
Reg; April 3, 2012, Susp.
York, City of, Sumter County ................ 010196 | January 7, 1975, Emerg; August 1, 1980, | ...... (o [o IR Do.
Reg; April 3, 2012, Susp.
North Carolina:
Buncombe County, Unincorporated 370031 | January 28, 1974, Emerg; August 1, 1980, | ...... do . Do.
Areas.. Reg; April 3, 2012, Susp.
Canton, Town of, Haywood County ...... 370121 | July 2, 1973, Emerg; February 2, 1977, | ..... o [o TR Do.
Reg; April 3, 2012, Susp.
Clyde, Town of, Haywood County ......... 370122 | May 20, 1974, Emerg; December 1, 1983, | ...... (o [o IR Do.
Reg; April 3, 2012, Susp.
Haywood County, Unincorporated 370120 | June 9, 1975, Emerg; July 15, 1984, Reg; | ...... [o [o R Do.
Areas.. April 3, 2012, Susp.
Maggie Valley, Town of, Haywood 370389 | August 8, 1979, Emerg; April 17, 1984, | ...... do e Do.
County. Reg; April 3, 2012, Susp.
Waynesville, Town of, Haywood County 370124 | July 2, 1975, Emerg; January 6, 1983, Reg; | ...... (o [o IR Do.
April 3, 2012, Susp.
Region V
Michigan:
Akron, Township of, Tuscola County .... 260207 | October 14, 1975, Emerg; January 1, 1992, | ...... (o [o TN Do.
Reg; April 3, 2012, Susp.
Ann  Arbor, Charter Township of, 260535 | September 26, 1977, Emerg; June 18, | ..... (o [o IR Do.
Washtenaw County. 1980, Reg; April 3, 2012, Susp.
Ann Arbor, City of, Washtenaw County 260213 | April 19, 1973, Emerg; June 15, 1982, Reg; | ...... [o [o R Do.

April 3, 2012, Susp.
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Date certain
Federal assist-

; Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Augusta, Township of, Washtenaw 260627 | August 12, 1975, Emerg; September 4, | ...... do s Do.
County. 1985, Reg; April 3, 2012, Susp.
Caro, City of, Tuscola County ............... 260597 | October 20, 2008, Emerg; August 14, 2009, | ...... do i Do.
Reg; April 3, 2012, Susp.
Columbia, Township of, Tuscola County 261242 | August 30, 2010, Emerg; N/A, Reg; April 3, | ...... do ..o Do.
2012, Susp.
Dexter, Township of, Washtenaw Coun- 260536 | August 16, 1976, Emerg; February 19, | ...... do e Do.
ty. 1987, Reg; April 3, 2012, Susp.
Indianfields, Township of, Tuscola 260526 | October 29, 1982, Emerg; February 1, | ... [o [ T, Do.
County. 1986, Reg; April 3, 2012, Susp.
Juniata, Township of, Tuscola County .. 261007 | December 22, 1997, Emerg; N/A, Reg; April | ...... do e Do.
3, 2012, Susp.
Manchester, Village of, Washtenaw 260316 | August 26, 1975, Emerg; June 15, 1982, | ...... do . Do.
County. Reg; April 3, 2012, Susp.
Northfield, Township of, Washtenaw 260635 | September 5, 1975, Emerg; November 16, | ...... [o o NS Do.
County. 1990, Reg; April 3, 2012, Susp.
Novesta, Township of, Tuscola County 261002 | October 27, 1997, Emerg; N/A, Reg; April | ...... o [o TR Do.
3, 2012, Susp.
Pittsfield, Charter  Township of, 260623 | July 17, 1975, Emerg; August 2, 1982, Reg; | ...... [o [o R Do.
Washtenaw County. April 3, 2012, Susp.
Salem, Township of, Washtenaw Coun- 260636 | September 5, 1975, Emerg; April 1, 1988, | ...... (o [o IR Do.
ty. Reg; April 3, 2012, Susp.
Saline, City of, Washtenaw County ....... 260215 | May 19, 1975, Emerg; January 18, 1984, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.
Scio, Township of, Washtenaw County 260537 | N/A, Emerg; August 28, 1989, Reg; April 3, | ...... o [o TR Do.
2012, Susp.
Superior, Township of, Washtenaw 260540 | December 21, 2010, Emerg; N/A, Reg; April | ...... do e Do.
County. 3, 2012, Susp.
Tuscola, Township of, Tuscola County 260527 | June 16, 1986, Emerg; December 18, 1986, | ...... [o [o R Do.
Reg; April 3, 2012, Susp.
Vassar, City of, Tuscola County ............ 260208 | December 19, 1973, Emerg; April 1, 1977, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.
Vassar, Township of, Tuscola County .. 261012 | December 22, 1997, Emerg; N/A, Reg; April | ...... do e Do.
3, 2012, Susp.
Wisner, Township of, Tuscola County .. 260209 | May 21, 1973, Emerg; May 15, 1978, Reg; | ...... do . Do.
April 3, 2012, Susp.
York, Charter Township of, Washtenaw 260541 | October 29, 1998, Emerg; August 31, 2011, | ...... do .. Do.
County. Reg; April 3, 2012, Susp.
Ypsilanti, Charter  Township  of, 260542 | March 20, 1978, Emerg; June 15, 1981, | ..... do e Do.
Washtenaw County. Reg; April 3, 2012, Susp.
Ypsilanti, City of, Washtenaw County ... 260216 | May 8, 1975, Emerg; July 16, 1980, Reg; | ...... (o [o TN Do.
April 3, 2012, Susp.
Minnesota:
Dennison, City of, Rice County ............. 270713 | December 21, 1978, Emerg; September 18, | ...... do e Do.
1985, Reg; April 3, 2012, Susp.
Dundas, City of, Rice County ................ 270403 | September 29, 1975, Emerg; April 15, | ..... [o [o R Do.
1982, Reg; April 3, 2012, Susp.
Faribault, City of, Rice County .............. 270404 | April 19, 1974, Emerg; November 1, 1978, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.
Hinckley, City of, Pine County ............... 270347 | September 20, 1974, Emerg; September 4, | ...... (o [o TR Do.
1987, Reg; April 3, 2012, Susp.
Kingston, City of, Meeker County ......... 270284 | July 23, 1974, Emerg; July 3, 1985, Reg; | ...... do . Do.
April 3, 2012, Susp.
Litchfield, City of, Meeker County ......... 270285 | July 18, 1975, Emerg; February 15, 1991, | ...... do .o Do.
Reg; April 3, 2012, Susp.
Meeker County, Unincorporated Areas. 270280 | April 22, 1974, Emerg; September 1, 1988, | ...... do e Do.
Reg; April 3, 2012, Susp.
Morristown, City of, Rice County ........... 270405 | N/A, Emerg; August 16, 2011, Reg; April 3, | ...... (o [o TN Do.
2012, Susp.
Pine City, City of, Pine County .............. 270348 | March 26, 1975, Emerg; December 1, | ...... {0 [o TR Do.
1981, Reg; April 3, 2012, Susp.
Pine County, Unincorporated Areas. ..... 270704 | N/A, Emerg; April 7, 1992, Reg; April 3, | ...... do s Do.
2012, Susp.
Rice County, Unincorporated Areas. ..... 270646 | May 30, 1974, Emerg; February 4, 1981, | ...... do . Do.
Reg; April 3, 2012, Susp.
Rock Creek, City of, Pine County ......... 270349 | May 6, 1975, Emerg; July 6, 1984, Reg; | ...... do ..o Do.
April 3, 2012, Susp.
Sandstone, City of, Pine County ........... 270351 | May 14, 1975, Emerg; January 6, 1983, | ...... do i Do.

Reg; April 3, 2012, Susp.
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Willow River, City of, Pine County ........ 270353 | April 26, 1974, Emerg; July 1, 1987, Reg; | ...... o [o TR Do.
April 3, 2012, Susp.
Region VI
Louisiana:
Albany, Village of, Livingston Parish. .... 220114 | October 14, 1983, Emerg; October 14, | ...... (o [o TR Do.
1983, Reg; April 3, 2012, Susp.
Clinton, Town of, East Feliciana Parish. 220249 | June 3, 1976, Emerg; December 4, 1979, | ...... do . Do.
Reg; April 3, 2012, Susp.
Denham Springs, City of, Livingston 220116 | June 25, 1975, Emerg; October 15, 1981, | ...... (o [o TR Do.
Parish.. Reg; April 3, 2012, Susp.
East Feliciana Parish, Unincorporated 220364 | October 2, 2006, Emerg; N/A, Reg; April 3, | ...... (o [o JURTRN Do.
Areas.. 2012, Susp.
French Settlement, Village of, Living- 220117 | May 25, 1983, Emerg; October 15, 1985, | ...... [o [o R Do.
ston Parish.. Reg; April 3, 2012, Susp.
Jackson, Town of, East Feliciana Par- 220333 | February 26, 1976, Emerg; June 4, 1980, | ...... do e Do.
ish.. Reg; April 3, 2012, Susp.
Killian, Village of, Livingston Parish. ..... 220355 | October 26, 1977, Emerg; August 1, 1987, | ...... do s Do.
Reg; April 3, 2012, Susp.
Livingston, Town of, Livingston Parish. 220118 | June 21, 1978, Emerg; April 15, 1979, Reg; | ...... do . Do.
April 3, 2012, Susp.
Livingston ~ Parish,  Unincorporated 220113 | May 20, 1977, Emerg; September 30, 1988, | ...... do . Do.
Areas.. Reg; April 3, 2012, Susp.
Norwood, Village of, East Feliciana Par- 220302 | N/A, Emerg; January 21, 2011, Reg; April | ...... do e Do.
ish.. 3, 2012, Susp.
Port Vincent, Village of, Livingston Par- 220119 | May 17, 1977, Emerg; August 16, 1988, | ...... [o [o R Do.
ish.. Reg; April 3, 2012, Susp.
Slaughter, Town of, East Feliciana Par- 220259 | October 4, 2007, Emerg; N/A, Reg; April 3, | ...... o [o TR Do.
ish.. 2012, Susp.
Springfield, Town of, Livingston Parish. 220120 | N/A, Emerg; March 24, 1998, Reg; April 3, | ...... (o [o TR Do.
2012, Susp.
Walker, Town of, Livingston Parish. ...... 220121 | June 26, 1975, Emerg; February 17, 1982, | ...... do . Do.
Reg; April 3, 2012, Susp.
Oklahoma:
Alex, Town of, Grady County ................ 400063 | August 20, 1976, Emerg; February 2, 1983, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.
Altus, City of, Jackson County .............. 400072 | February 20, 1975, Emerg; July 2, 1980, | ...... do . Do.
Reg; April 3, 2012, Susp.
Bessie, Town of, Washita County ......... 400261 | July 21, 1983, Emerg; May 1, 1985, Reg; | ...... do .. Do.
April 3, 2012, Susp.
Blair, Town of, Jackson County ............ 400348 | November 22, 1976, Emerg; August 3, | ...... (o [o IR Do.
1982, Reg; April 3, 2012, Susp.
Blanchard, City of, Grady County ......... 400101 | February 17, 1976, Emerg; January 3, | ... do e Do.
1986, Reg; April 3, 2012, Susp.
Catoosa, City of, Rogers County .......... 400185 | January 8, 1976, Emerg; August 1, 1980, | ...... o [o TR Do.
Reg; April 3, 2012, Susp.
Chelsea, City of, Rogers County ........... 400187 | March 18, 1986, Emerg; September 1, | ...... (o [o TR Do.
1987, Reg; April 3, 2012, Susp.
Chickasha, City of, Grady County ......... 400234 | January 15, 1974, Emerg; September 30, | ...... (o [o IR Do.
1980, Reg; April 3, 2012, Susp.
Claremore, City of, Rogers County ....... 405375 | November 6, 1970, Emerg; August 27, | ...... do .o Do.
1971, Reg; April 3, 2012, Susp.
Clinton, City of, Washita County ........... 400054 | November 25, 1974, Emerg; July 2, 1980, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.
Collinsville, City of, Rogers County ....... 400360 | November 21, 1975, Emerg; July 2, 1981, | ...... (o [o IR Do.
Reg; April 3, 2012, Susp.
Colony, Town of, Washita County ......... 400253 | September 10, 1984, Emerg; September | ...... (o [o TR Do.
10, 1984, Reg; April 3, 2012, Susp.
Corn, Town of, Washita County ............ 400225 | November 22, 2002, Emerg; N/A, Reg; April | ...... [o [o R Do.
3, 2012, Susp.
Elmore City, City of, Garvin County ...... 400374 | December 19, 1977, Emerg; July 20, 1982, | ...... do . Do.
Reg; April 3, 2012, Susp.
Granite, Town of, Greer County ............ 400066 | September 17, 1975, Emerg; May 25, 1978, | ...... o [o TR Do.
Reg; April 3, 2012, Susp.
Greer County, Unincorporated Areas. ... 400544 | October 3, 1994, Emerg; N/A, Reg; April 3, | ...... do ..o Do.
2012, Susp.
Harmon County, Unincorporated Areas. 400545 | January 27, 1995, Emerg; N/A, Reg; April | ...... do s Do.
3, 2012, Susp.
Hollis, City of, Harmon County .............. 400068 | June 18, 1975, Emerg; August 5, 1985, | ...... [o [o R Do.

Reg; April 3, 2012, Susp.
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Inola, Town of, Rogers County ............. 400456 | April 5, 1976, Emerg; July 16, 1987, Reg; | ...... do s Do.
April 3, 2012, Susp.

Jackson County, Unincorporated Areas. 400480 | May 31, 1995, Emerg; June 16, 1999, Reg; | ...... do s Do.
April 3, 2012, Susp.

Lindsay, City of, Garvin County ............ 400245 | February 26, 1975, Emerg; January 6, | ...... o [o TR Do.
1983, Reg; April 3, 2012, Susp.

Mangum, City of, Greer County ............ 400067 | June 4, 1975, Emerg; May 29, 1979, Reg; | ...... o [o TR Do.
April 3, 2012, Susp.

Maysville, Town of, Garvin County ....... 400402 | February 27, 1978, Emerg; September 30, | ...... o [o TR Do.
1981, Reg; April 3, 2012, Susp.

New Cordell, City of, Washita County ... 400224 | July 7, 1975, Emerg; May 2, 1983, Reg; | ...... o [o TR Do.
April 3, 2012, Susp.

Ninnekah, Town of, Grady County ........ 405382 | January 12, 1984, Emerg; February 15, | ...... o [o TR Do.
1985, Reg; April 3, 2012, Susp.

Olustee, Town of, Jackson County ....... 400430 | November 16, 1976, Emerg; August 3, | ...... [o [ T, Do.
1982, Reg; April 3, 2012, Susp.

Oologah, Town of, Rogers County ........ 400189 | June 16, 1978, Emerg; March 1, 1987, | ..... o [o TR Do.
Reg; April 3, 2012, Susp.

Owasso, City of, Rogers County ........... 400210 | April 26, 1974, Emerg; July 2, 1981, Reg; | ...... o [o TR Do.
April 3, 2012, Susp.

Paoli, Town of, Garvin County .............. 400317 | December 2, 2004, Emerg; N/A, Reg; April | ...... o [o TR Do.
3, 2012, Susp.

Pauls Valley, City of, Garvin County ..... 400246 | December 9, 1976, Emerg; September 17, | ...... o [o TR Do.
1980, Reg; April 3, 2012, Susp.

Rogers County, Unincorporated Areas. 405379 | November 6, 1970, Emerg; November 5, | ...... do e Do.
1971, Reg; April 3, 2012, Susp.

Rush Springs, Town of, Grady County 400064 | May 1, 1975, Emerg; July 3, 1985, Reg; | ...... o [o TR Do.
April 3, 2012, Susp.

Sentinel, Town of, Washita County ....... 400442 | July 15, 1983, Emerg; July 3, 1985, Reg; | ...... o [o TR Do.
April 3, 2012, Susp.

Stratford, Town of, Garvin County ........ 400416 | January 26, 1978, Emerg; November 15, | ...... [o [ T Do.
1985, Reg; April 3, 2012, Susp.

Tulsa, City of, Rogers County ............... 405381 | November 20, 1970, Emerg; August 13, | ...... o [o TR Do.
1971, Reg; April 3, 2012, Susp.

Tuttle, City of, Grady County ................. 400443 | February 10, 1987, Emerg; November 1, | ...... o [o TR Do.
1989, Reg; April 3, 2012, Susp.

Verden, Town of, Grady County ........... 400248 | August 19, 1976, Emerg; October 26, 1982, | ...... o [o TR Do.
Reg; April 3, 2012, Susp.

Washita County, Unincorporated Areas. 400223 | December 6, 1993, Emerg; N/A, Reg; April | ...... do e Do.
3, 2012, Susp.

Wynnewood, City of, Garvin County ..... 400251 | March 24, 1978, Emerg; January 15, 1988, | ...... o [o TR Do.
Reg; April 3, 2012, Susp.

Texas:

Atlanta, City of, Cass County ................ 480117 | June 20, 1974, Emerg; May 19, 1981, Reg; | ...... [0 o JUVUUPR Do.
April 3, 2012, Susp.

Bloomburg, Town of, Cass County ....... 480732 | August 25, 2010, Emerg; N/A, Reg; April 3, | ...... do ..o Do.
2012, Susp.

Cass County, Unincorporated Areas. .... 480730 | July 12, 2001, Emerg; October 1, 2007, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.

Castroville, City of, Medina County ....... 480932 | December 22, 1975, Emerg; May 1, 1979, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.

Devine, City of, Medina County ............ 480690 | November 14, 1973, Emerg; April 15, 1977, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.

Domino, Town of, Cass County ............ 481515 | N/A, Emerg; March 24, 2010, Reg; April 3, | ...... do . Do.
2012, Susp.

Grimes County, Unincorporated Areas. 481173 | July 10, 1978, Emerg; August 1, 1988, Reg; | ...... do .o Do.
April 3, 2012, Susp.

Hondo, City of, Medina County ............. 480474 | July 10, 1975, Emerg; December 1, 1978, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.

Hughes Springs, City of, Cass County 480734 | July 1, 1991, Emerg; January 1, 1992, Reg; | ...... do . Do.
April 3, 2012, Susp.

Navasota, City of, Grimes County ......... 480265 | March 17, 1977, Emerg; February 4, 1988, | ...... (o [o TR Do.
Reg; April 3, 2012, Susp.

Queen City, City of, Cass County ......... 481117 | October 5, 2010, Emerg; N/A, Reg; April 3, | ...... (o [o TR Do.

2012, Susp.

*-do-=Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.
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Dated: March 26, 2012.
David L. Miller,

Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2012-7752 Filed 3-30-12; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 224
[Docket No. 100323162-2182-03]
RIN 0648-XV30

Endangered and Threatened Species;
Range Extension for Endangered
Central California Coast Coho Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: We, the National Marine
Fisheries Service (NMFS), are issuing a
final rule under the Endangered Species
Act (ESA) of 1973, as amended, that
redefines the geographic range of the
endangered Central California Coast
(CCQ) coho salmon (Oncorhynchus
kisutch) Evolutionarily Significant Unit
(ESU) to include all naturally spawned
populations of coho salmon that occur
in Soquel and Aptos creeks. Information
supporting this boundary change
includes recent observations of coho
salmon in Soquel Creek, genetic
analysis of these fish indicating they are
derived from other nearby populations
in the ESU, and the presence of
freshwater habitat conditions and
watershed processes in Soquel and
Aptos Creeks that are similar to those
found in closely adjacent watersheds
that support coho salmon populations
that are part of the ESU. We have also
reassessed the status of this ESU
throughout its redefined range and
conclude that it continues to be
endangered.

DATES: Effective June 1, 2012.
ADDRESSES: Assistant Regional
Administrator, Protected Resources
Division, Attn: Craig Wingert,
Southwest Region, National Marine
Fisheries Service, 501 W. Ocean Blvd.,
Suite 5200, Long Beach, CA, 90802—
4213.

FOR FURTHER INFORMATION CONTACT:
Craig Wingert, NMFS, Southwest
Region, (562) 980—-4021; or Dwayne

Meadows, NMFS, Office of Protected
Resources, (301) 427—-8403.

SUPPLEMENTARY INFORMATION:

Background

The Central California Coast (CCC)
coho salmon Evolutionarily Significant
Unit (ESU) was listed as a threatened
species on October 31, 1996 (61 FR
56138) and subsequently reclassified as
an endangered species on June 28, 2005
(70 FR 37160). At the time it was
reclassified as endangered in 2005, the
ESU was defined to include all naturally
spawning populations of coho salmon
found in coastal watersheds from Punta
Gorda in northern California southward
to and including the San Lorenzo River
in central California, as well as four
artificially propagated stocks of coho
salmon. For more information on the
status, biology, and habitat of this coho
salmon ESU, see “Endangered and
Threatened Species: Final Listing
Determinations for 16 ESUs of West
Coast Salmonids and Final 4(d)
Protective Regulations for Threatened
Salmonid ESUs; Final Rule” (70 FR
37160; June 28, 2005) and “Final Rule
Endangered and Threatened Species;
Threatened Status for Central California
Coast Coho Salmon Evolutionarily
Significant Unit (ESU)” (61 FR 56138;
October 31, 1996).

The geographic boundaries of west
coast coho salmon ESUs ranging from
British Columbia to central California
were originally delineated as part of a
west coast status review for the species
(Weitkamp et al., 1995). In defining ESU
boundaries for west coast coho salmon,
NMFS considered a wide range of
information including genetic and life
history information for natural and
hatchery populations, and
environmental and habitat information
for those watersheds that supported
coho salmon either historically or at the
time of the review. Based on a
consideration of the best available
information at that time, Weitkamp et
al. (1995) concluded that the southern
boundary of the CCC coho salmon ESU
was the San Lorenzo River in Santa
Cruz County, California. Weitkamp et
al. (1995) also recognized that coho
salmon could also occur in watersheds
south of the San Lorenzo River and,
therefore, concluded that any fish found
spawning south of the San Lorenzo
River that were not the result of non-
native stock transfers from outside the
ESU should be considered part of the
ESU.

In 2003, NMFS received a petition to
delist those populations of the CCC
coho salmon ESU that spawn in coastal
streams south of the entrance to San
Francisco Bay. The petition was

eventually accepted by NMFS (75 FR
16745; April 2, 2010), which triggered a
formal status review focused on
determining whether the populations
south of the entrance to San Francisco
Bay were part of the ESU, what the
appropriate southern boundary of the
ESU should be, and the biological status
of any revised ESU. In conducting this
status review, new information became
available indicating that the range of the
ESU should be extended southward
(Spence et al., 2011). This information
included observations of coho salmon in
Soquel Creek in 2008, genetic analysis
of tissue samples indicating that the fish
from Soquel Creek were closely related
to nearby coho salmon populations in
the ESU, and the ecological similarity of
Soquel and Aptos creeks with other
nearby creeks that support coho salmon.
Based on this information, a review of
the biological status of coho salmon
populations within this ESU (Spence
and Williams, 2011), and a
consideration of the five factors listed
under Section 4(a)(1) of the ESA, we
proposed moving the southern
boundary of the ESU south from the San
Lorenzo River to include any coho
salmon found in Soquel and Aptos
creeks (76 FR 6383; February 4, 2011).

Summary of Peer Review and Public
Comments on Proposed CCC Coho
Salmon ESU Range Extension

Peer Review Comments

In December 2004, the Office of
Management (OMB) issued a Final
Information Quality Bulletin for Peer
Review establishing minimum
standards for peer review. Similarly, a
joint NMFS/U.S. Fish and Wildlife
Service (FWS) Policy for Peer Review in
Endangered Species Act Activities
(59 FR 34270; July 1, 1994) requires us
to solicit independent expert review
from at least three qualified specialists
on proposed listing determinations.
Accordingly, we solicited reviews from
three scientific peer reviewers having
expertise with coho salmon in
California and received comments from
all three reviewers. We carefully
reviewed the peer review comments and
have addressed them as appropriate in
this final rule. A summary of the peer
review comments and our responses
follow below.

Issue: Proposed ESU Range Extension

Comment 1: Two of the peer
reviewers fully supported our proposal
to extend the southern boundary of the
CCC coho salmon ESU to include coho
salmon populations in Soquel and
Aptos creeks. The reviewers cited
information referenced in the proposed
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rule and its supporting reports (Spence
et al., 2011; Spence and Williams, 2011)
as supporting the range extension,
including: (1) The historic and recent
occurrence of coho salmon in Soquel
Creek, (2) the likely presence of coho
salmon in Aptos Creek historically, (3)
the similarity of freshwater habitat in
Soquel and Aptos creeks to that found
in the San Lorenzo River and other
nearby streams that also support coho
salmon or did in the past, and (4) the
proximity of Soquel and Aptos creeks to
nearby streams that support coho
salmon.

Response: We agree with the
reviewers that the available evidence
presented in the proposed rule and the
supporting technical reports support our
proposal to extend the ESU’s range to
include coho salmon populations in
Soquel and Aptos creeks.

Comment 2: One peer reviewer
indicated that the streams immediately
south of Aptos Creek, including the
Pajaro, Salinas and Carmel rivers, are
not likely to have historically supported
sustainable coho salmon populations
because: (1) Their spawning and rearing
habitat is located much farther inland
compared with Aptos and Soquel creeks
(and other streams farther northward)
making adult and juvenile migration
difficult, (2) these habitats are likely to
lose their connectivity to the ocean
during periods of prolonged drought,
and (3) coho salmon would therefore be
unlikely to persist given their rigid 3-
year life cycle.

Response: We agree with the
reviewer’s comments and believe they
support our decision not to include the
Pajaro River in the proposed range
extension. The reviewer’s comments are
also consistent with the rationale that
led Spence et al. (2011) to conclude that
the Pajaro River should not be included
in any proposed range extension.

Comment 3: One reviewer agreed that
the available evidence supports
extending the range of the ESU
southward to include Soquel Creek, but
contended that Aptos Creek should not
be included in the proposed range
extension because there is no evidence
of recent or historic presence of coho
salmon spawning in that watershed.

Response: We disagree with the peer
reviewer on this issue. Spence et al.
(2011) explained at length why they
concluded that both Soquel and Aptos
creeks should be included in any range
extension for this ESU, and their
rationale was the basis for our proposal.
First, they found there was no strong
ecological reason that the distribution of
coho salmon would have historically
stopped at the San Lorenzo River (the
current southern boundary of the ESU)

because there is no significant
ecological break along the coast before
the southern edge of the Santa Cruz
Mountains which marks the southern
boundary of the Coast Range Ecoregion.
Second, they indicated that Soquel and
Aptos creeks are in the Coast Range
Ecoregion, both are in very close
proximity to the San Lorenzo River
(approximately 7 and 10 km south,
respectively), and both historically
shared many habitat characteristics with
the San Lorenzo and other similar sized
coho salmon bearing streams to the
north. Third, they indicated that the
recent documentation of coho spawning
in Soquel Creek suggests it is possible
that coho salmon may also stray into
Aptos Creek (as well as Soquel Creek)
from populations in nearby watersheds
to the north because of their close
proximity.

Based on the arguments presented in
Spence et al. (2011), our proposal to
extend the southern boundary of this
ESU to include both Soquel and Aptos
creeks was intended to ensure that any
coho salmon found in either watershed
in the future would be considered part
of this ESU, and therefore, subject to
protection under the ESA. Absent a
formal range extension that includes
Aptos Creek, we believe it would be
difficult to ensure that any coho salmon
found in that watershed would be
protected under the ESA in the future.
By formally including Aptos Creek in
the range extension, we have provided
the public and other entities with notice
(and comment opportunity) that any
coho salmon found there in the future
will be considered part of the ESU and
subject to protection under the ESA.

Comment 4: The same peer reviewer
that disagreed with our proposal to
include Aptos Creek in the proposed
range extension also questioned why
Spence et al. (2011) did not recommend
including the Pajaro River in the range
extension since it may have also
historically supported coho salmon just
as was the case for Aptos Creek.

Response: In evaluating the various
alternative southern watershed
boundaries for this ESU (e.g., San
Lorenzo River, Soquel Creek, Aptos
Creek, and the Pajaro River), Spence et
al. (2011) considered three primary
factors: (1) Evidence of historical and
recent occurrence of coho in each
watershed, (2) the historical suitability
of freshwater habitats for coho salmon
in each watershed, and (3) the
geographic proximity of each watershed
to other known populations of coho
salmon. In making their
recommendation for a southern
boundary extension, Spence et al.
(2011) weighed all of the available

information related to these factors and
concluded that the available evidence
did not support including the Pajaro
River in any range extension.

Their reasons for not recommending
inclusion of the Pajaro River in the
range extension were: (1) The lack of
recent or historical first hand accounts
of coho salmon in the watershed, (2) the
likelihood that environmental
conditions were not favorable for coho
salmon in the southern and eastern
portions of the watershed because of
habitat and environmental changes that
occur in watersheds south of the Santa
Cruz Mountains, (3) the high likelihood
that any suitable habitat for coho
salmon in the watershed (most likely in
areas draining the Santa Cruz
Mountains) would lose its connectivity
to the ocean, unlike Soquel and Aptos
creeks, during periods of drought,
thereby precluding successful adult and
juvenile migration to and from the
ocean, and (4) the relatively low
likelihood that coho salmon from
streams to the north would stray into
the watershed given its relative large
distance from Aptos Creek and the San
Lorenzo River (16 and 26 kilometers,
respectively).

Issue: ESU Status and Characterization

Comment 5: One peer reviewer
commented that the long-term trend
analysis presented by Spence and
Williams (2011) for the abundance of
several coho salmon populations in this
ESU failed to emphasize the major
decline in abundance that began for
most of the populations starting in 2006.
The peer reviewer contended that the
main factor responsible for the
population declines that began in 2006
was a significant reduction in ocean
productivity that began in 2005 and
adversely impacted the ocean survival
of coho salmon.

Response: We agree with the peer
reviewer that the trend analysis
presented in Spence and Williams
(2011) does not reflect the significant
population declines that were observed
starting in 2006. Spence and Williams
(2011) did note that the poor returns
began in 2006, but did not attribute the
declines to any particular cause. We
agree with the peer reviewer that these
abrupt population declines beginning in
2006 were most likely caused by poor
ocean conditions that started in 2005.
Other salmon and steelhead populations
in California also exhibited major
declines in abundance during this
period that were attributed to poor
ocean productivity (Lindley et al.,
2009), and therefore, it is reasonable to
conclude that reductions in ocean
productivity were the primary cause of
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these coho salmon population declines
as well.

Comment 6: Each of the peer
reviewers agreed with Spence and
Williams (2011) that the extinction risk
of this ESU has increased since it was
last reviewed in 2005 and that our
proposal to list the ESU as endangered
was warranted.

Response: We agree with the peer
reviewers that extinction risk for this
ESU has increased substantially since it
was last reviewed in 2005 and that the
ESU therefore continues to warrant
listing as an endangered species under
the ESA.

Comment 7: One peer reviewer felt it
was inappropriate for the proposed rule
to characterize the 2008 discovery of
juvenile coho salmon in Soquel Creek
(and the associated spawning that
produced the juveniles) as a
“population” of coho salmon because
we do not know if those juveniles will
produce returning adults that will
successfully spawn in the future leading
to a persistent population.

Response: We agree with the peer
reviewer that the proposed rule should
not have characterized the observation
of juvenile coho salmon in 2008 as a
““‘coho salmon population” since this
presumes that a persistent population of
coho salmon has been established.
Accordingly, we have revised the final
rule where appropriate to indicate there
is documented evidence of coho salmon
spawning and rearing in Soquel Creek
rather than evidence of a newly
established coho salmon “population.”

Comment 8: One peer reviewer
indicated that the technical reports
supporting the proposed range
extension (Spence et al., 2011; Spence
and Williams, 2011) were inconsistent
in how they described the number of
spawning events that may have
occurred in Soquel Creek in 2008.

Response: The peer reviewer
misinterpreted the description of how
many spawning events occurred in
Soquel Creek, and therefore, the reports
are not inconsistent. In Spence and
Williams (2011), the authors were
referring to genetic analysis of fish
collected in three watersheds, only one
of which was Soquel Creek. The method
of analysis used by the researchers
referenced in the report can only
provide a minimum number of
spawners and for two of the streams
(San Vincente and Alpine) the
methodology indicated there had been a
minimum of a single spawning pair. In
Soquel Creek, however, the analysis
indicated that there had been at least
three individuals involved in spawning,
which indicated that there were a
minimum of two spawning events.

Spence et al. (2011) indicate that the
juveniles found in Soquel Creek were
the product of at least two reproductive
events, and therefore, the two reports
are consistent.

Public Comments

The proposed range extension for the
CCC coho salmon ESU was published
on February 4, 2011 (76 FR 6383) with
a 60-day public comment period. Based
on a request from one individual, we
extended the public comment period for
an additional 60 days, so the public
comment period finally closed on June
6, 2011. Two written comment
submittals were received on the
proposed action. One set of comments
was provided by the petitioner and
largely focused on the scientific issues
addressed in our 12-month finding on
that petition as well as our scientific
evaluation of the petition (Spence ef al.,
2011). The other commenter provided
comments regarding the potential
economic consequences of the proposed
range extension. We carefully reviewed
the comments to identify those issues
that were within the scope of the
rulemaking and have addressed those
herein. A summary of those comments
and NMFS’ responses are presented
below by specific issue.

Issue: Scientific Information Used To
Support NMFS’ 12-Month Finding That
Coho Salmon Populations South of San
Francisco Bay Are Part of the CCC Coho
Salmon ESU and the Proposed Range
Extension

Comment 9: One commenter asserted
that the available scientific information
does not support NMFS’ 12-month
finding that coho salmon populations
south of the entrance to San Francisco
Bay are part of the CCC coho salmon
ESU or our proposal to extend the
geographic range of this ESU south to
include coho salmon populations in
Aptos and Soquel creeks. In making this
assertion, the commenter argued there
were gaps or other problems with the
scientific information used by NMFS in
making these determinations or that we
somehow misinterpreted the available
information. The scientific issues raised
by the commenter in support of this
assertion were: (1) NMFS’ use of
intrinsic potential modeling to evaluate
historical habitat potential in
watersheds south of the entrance to San
Francisco Bay; (2) questions about
recent fish surveys conducted by the
Southwest Fisheries Science Center
(SWFSC) in watersheds south of San
Francisco; (3) the absence of genetic
data for coho salmon from the San
Lorenzo River; (4) inaccuracies in the
historical hatchery stocking information

for coho salmon considered by NMFS;
(5) NMFS’ interpretation of
archeological data for coho salmon; and
(6) NMFS’s evaluation of coho salmon
habitat suitability in areas south and
immediately north of the entrance to
San Francisco Bay. A general response
to the commenter is provided here and
each of the points identified in this
comment to support the commenter’s
assertion are addressed in greater detail
in comments 10 through 15.

Response: We convened a biological
review team (BRT) to thoroughly
evaluate all of the information in the
petition to delist coho salmon
populations south of the entrance to San
Francisco Bay, as well as all other
relevant scientific data and information
concerning the issues raised in the
petition. Based on its review and
analysis, the BRT concluded that: (1)
Coho salmon populations south of the
entrance to San Francisco Bay were
native to the area and extant
populations are part of the CCC coho
salmon ESU; and (2) the southern
boundary of the ESU should be moved
farther south to include coho salmon
populations occurring in Soquel and
Aptos creeks (Spence et al., 2011). The
BRT’s review included an exhaustive
assessment of information in the
petition and other relevant information
including: Evidence about coho salmon
distribution in the historical literature;
archeological data for coho salmon from
native American Indian middens; the
suitability of freshwater habitat
conditions for coho salmon in coastal
watersheds immediately north and
south of San Francisco Bay; historical
hatchery stocking information for coho
salmon in watersheds south of San
Francisco Bay; comprehensive genetic
data collected for extant coho salmon
populations throughout the range of the
ESU including those south of San
Francisco Bay; and recent information
on the presence of coho salmon in
watersheds south of San Francisco Bay
including Soquel Creek. We believe that
the BRT used the best available
scientific information and that its
conclusions regarding coho salmon
populations south of the entrance to San
Francisco Bay represent the most
scientifically defensible interpretation
of the available data. Our 12-month
finding and proposed range extension
were based upon the scientific
information and conclusions reached by
the BRT, and therefore, we believe these
decisions are scientifically defensible
and consistent with the best available
information. Responses to the issues
upon which the commenter based his
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assertion are provided in comments 10
through 15.

Comment 10: The commenter
criticized NMFS’ use of an intrinsic
habitat model to estimate potential coho
salmon habitat capacity in streams
south of the entrance to San Francisco
Bay. The commenter argued that the
model assumptions were unrealistic and
that the model was not properly
calibrated for stream habitat and coho
salmon populations south of San
Francisco Bay. For these reasons, the
commenter asserted that use of this
modeling resulted in an inaccurate
characterization of coho salmon
population structure south of San
Francisco Bay, an overestimation of the
historical habitat and abundance of
coho salmon populations in streams
south of San Francisco Bay, and an
underestimate of the extinction risk of
the populations south of San Francisco
Bay.

l}?lesponse: In developing the draft
recovery plan for the CCC coho salmon
ESU, NMFS established a technical
recovery team (TRT) to develop a
scientific foundation for the recovery
planning analysis. As part of its work,
the TRT used an intrinsic potential
habitat model to estimate habitat that
would potentially be available to
support individual coho salmon
populations that are part of this ESU if
the habitat was properly functioning
(Agrawal et al., 2005; Bjorkstedt et al.,
2005). The results of this analysis were
then used in the historical population
structure analysis and in estimating
adult spawner abundance levels that
could have been supported by the
habitat. This information was used to
develop viability criteria or recovery
targets for the ESU as a whole. The TRT
stated its working assumptions in using
this model and evaluated those
assumptions and the overall modeling
approach by comparing available
historical adult spawner estimates with
adult abundance estimates that were
derived from the intrinsic potential
habitat modeling (Spence et al., 2008).
The TRT noted that there was a high
degree of uncertainty regarding
available historical estimates of adult
abundance, but they noted these
estimates provided the only basis for
assessing whether the estimates derived
from the modeling were within a
plausible range for this and other ESUs
that were similarly evaluated (Bjorkstedt
et al., 2005). A comparison of projected
adult abundance levels derived from the
modeling with adult abundance levels
estimated in a 1965 statewide coho
salmon abundance assessment
(California Department of Fish and
Game (CDFG), 1965) led the TRT to

conclude that the habitat model
predicted abundance levels that were
plausible (Spence et al., 2008).

For the area south of the entrance to
San Francisco Bay, the TRT compared
intrinsic habitat modeling population
estimates with coho salmon abundance
data collected by Shapovalov and Taft
(1954) in Waddell Creek. Shapovalov
and Taft (1954) estimated adult
abundance of coho salmon in Waddell
Creek over a nine year period covering
the spawning seasons from 1933-1942.
The average annual adult run size for
coho salmon during that period was
estimated to be 313 fish (range 111—
748). In comparison, the intrinsic
habitat modeling for the smallest
independent population in the area
south of San Francisco Bay yielded an
estimate of 365 potential adult
spawners. Because the habitat
conditions in Waddell Creek at the time
of the study were less than pristine due
to heavy timber harvest in the past, the
TRT concluded the modeled adult
abundance projection was realistic and
not an overestimate. Based on these and
other results presented by the TRT
(Agrawal et al., 2005; Bjorkstedt et al.,
2005), we believe the use of intrinsic
habitat modeling for streams south of
the entrance to San Francisco Bay is a
valid tool for assessing population
structure and developing population
viability criteria for coho salmon. For
these reasons we disagree with the
commenter that the intrinsic potential
habitat modeling overestimated historic
abundance levels and underestimated
extinction risk for watersheds south of
San Francisco Bay.

Comment 11: The commenter
indicated that coho salmon survey
information collected by the SWFSC in
streams south of San Francisco Bay from
2006-2008 and discussed in the BRT’s
report on the coho salmon delisting
petition (Spence et al., 2011) was
incomplete and difficult to interpret
because the survey objectives, methods
and detailed results were not presented.
The commenter argued this information
was relevant for evaluating the status of
coho populations south of the entrance
to San Francisco Bay and determining
whether they were part of the CCC coho
salmon ESU.

Response: The objectives of the
SWFSC ’s surveys from 2006—2008 were
three-fold: (1) To evaluate methods for
defining an appropriate sampling
protocol for species’ presence in areas
where it is known to be in low
abundance or patchily distributed; (2) to
develop statistical methods for
estimating occupancy rates of species
under such circumstances; and (3) to
develop a short time series on the status

of coho salmon in the area south of San
Francisco between San Gregorio and
Aptos creeks, a range which spanned
three brood cycles. The genetic analysis
and the surveys completed in
connection with this study are final and
documented with detailed results; the
surveys and genetic analysis were
completed using standard NMFS
methodology but have not yet been
published (SWFSC, unpublished). As
such, we do not believe that the
information relied upon was incomplete
or difficult to interpret. Furthermore,
the information derived from these
completed aspects of the study is
scientifically credible and represents the
best available information on the status
and geographic range of coho salmon
south of San Francisco Bay. This final,
scientifically credible information
documents the presence of coho salmon
in Soquel Creek and the analysis of
genetic data from these fish. This
information was considered by the BRT
and was an important factor in their
recommendation to extend the southern
boundary of the CCC coho salmon ESU
to include Soquel and Aptos creeks
(Spence et al., 2011). This information
was also considered by Spence and
Williams (2011) in their updated
assessment of the status of this ESU.
Information collected on the status of
coho salmon in these streams was
considered by the BRT and did provide
important information regarding the
southern boundary of the CCC coho
salmon ESU, as well as the current
status of coho salmon in the streams
south of San Francisco Bay (Spence and
Williams, 2011). As such, we believe
that our determination to extend the
geographic boundary of the ESU
southward to include Soquel and Aptos
creeks was founded on the best
scientific information available.

Comment 12: The commenter asserted
the BRT (Spence et al., 2011) failed to
report microsatellite DNA results for
coho salmon from the San Lorenzo
River and that the genetic database for
the CCC coho salmon ESU was therefore
incomplete. The commenter further
argued that NMFS’ conclusions
regarding the origin and ancestry of
coho salmon south of the entrance to
San Francisco Bay could be in error
because the genetic database did not
include data for fish from the San
Lorenzo River.

Response: We do not have any genetic
data for coho salmon from the San
Lorenzo River, and therefore, it could
not be included in the genetic data sets
analyzed by the BRT (Spence et al.,
2011). Coho salmon are rarely observed
in the San Lorenzo River, which has
contributed to the lack of genetic
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information for that watershed. The
SWFSC does have a limited number of
coho salmon tissue samples taken from
the San Lorenzo River, but they have
not been analyzed largely because of
uncertainties about their origin.

Although we do not have genetic data
for coho salmon from the San Lorenzo
River, there are comprehensive genetic
data from coho salmon populations in
other watersheds south of San Francisco
Bay, as well as watersheds north of San
Francisco Bay, and that information was
carefully analyzed by the BRT (Spence
et al., 2011). Based on the analysis of all
the available genetic data for coho
salmon in this ESU, the BRT concluded
that extant populations of coho salmon
south of San Francisco Bay are part of
the ESU and not the result of stock
transfers from populations outside the
ESU (Spence et al., 2011). We believe
the genetic data that the BRT analyzed
in its review of the southern boundary
of this ESU are scientifically credible,
that they represent the best available
information for coho salmon
populations throughout the geographic
range of this ESU including those
populations south of San Francisco Bay,
and that they support our determination
to extend the geographic boundary of
the ESU southward to include Soquel
and Aptos creeks.

Comment 13: The commenter asserted
that, in its review of the coho delisting
petition, the BRT did not use all
available historical records regarding
the artificial propagation and out-
planting of coho salmon in streams
south of the entrance to San Francisco
Bay. The commenter provided
information regarding the history of
coho salmon out-planting in Waddell
and Scott creeks that he asserted were
in conflict with that reviewed by the
BRT. Waddell Creek is an important
watershed south of the entrance to San
Francisco Bay in part because a major
study on the life history of coho salmon
and steelhead was initiated there by
Shapovalov and Taft (1954) around the
same time coho salmon were out-
planted into the watershed. The
commenter suggested coho salmon were
planted in Waddell Creek in large
numbers between the early 1920s and
1933 (citing Streig (1991) and Bryant
(1994)) and by inference, implied that
planted fish contributed to the number
of adults observed in the Shapovalov
and Taft (1954) life history study.

Response: We reviewed the source
data cited by Streig (1991) and Bryant
(1994) as well as other sources of data,
and found no evidence of coho salmon
being out-planted into Waddell Creek
during the period from 1911 to 1941,
other than 15,000 fish that were released

in 1933 and an undetermined number
that were released for an age validation
study in 1929. Both of these plantings
were considered by the BRT and
discussed in their report (Spence et al.,
2011). In evaluating the Streig (1991)
report, which was the basis for the
numbers presented in Bryant (1994), we
found discrepancies between reported
numbers and the original sources that
were cited. If other stocking information
was used in compiling the Streig (1991)
and Bryant (1994) reports, we have not
found that information, and therefore,
believe the data and analysis by the BRT
(Spence et al., 2011) are the most
scientifically defensible data available
for assessing the artificial propagation
and out-planting of coho salmon in
streams south of San Francisco Bay.

Moreover, regardless of the number of
fish out-planted into Waddell Creek or
any other watershed south of San
Francisco Bay, the BRT (Spence et al.,
2011) emphasized that the out-planted
coho salmon likely experienced very
low survival rates due to the common
practice at the time of releasing fish as
fry. Because of these low survival rates,
we believe the out-planting of
artificially propagated coho salmon into
Waddell Creek is unlikely to have
contributed substantially to the adult
coho salmon numbers reported by
Shapovalov and Taft (1954).

Comment 14: The commenter
disagreed with the BRT’s interpretation
of archeological data from a site at Afio
Nuevo State Reserve that was used to
support the determination that coho
salmon populations were native to
watersheds south of San Francisco Bay.
The commenter asserted that the coho
bones found there were from fish that
were of marine origin, rather than from
a stream at that site, and therefore,
argued that these data are inconclusive
and do not support the BRT’s statement
that coho salmon occurred as far south
as Santa Cruz county.

Response: The BRT reviewed the most
recent available archeological
information relevant to the southern
extent of the range of coho salmon
(Gobalet, in press), as well as earlier
literature by Gobalet (Gobalet, 1990;
Gobalet and Jones, 1995; and Gobalet et
al., 2004) that provide additional
information regarding the archeological
record for coho salmon in California.
The BRT acknowledged that evidence in
the archeological record for coho
salmon in California, particularly in
coastal areas, is sparse (Spence et al.
2011). However, the BRT considered the
information, analysis and conclusions
presented in Gobalet (in press) to be the
best available archeological information
relevant to determining the historical

presence of coho salmon south of San
Francisco Bay, and their conclusion that
coho salmon occurred as far south as
Santa Cruz county is based on that
information. The commenter did not
provide any new information to support
his assertion that the coho salmon bones
found at the Afio Neuvo site were of
marine origin or that would alter our
view that these bones are from coho
salmon and constitute significant data
documenting the presence of coho
salmon in Santa Cruz County. We
believe the data presented in Gobalet (in
press) represents the best available
archeological information relevant to
determining the historical distribution
of coho salmon south of San Francisco
Bay. In summary, we believe the
available archeological information
reviewed by the BRT is scientifically
credible, that it represents the best
available information regarding the
historical distribution of coho salmon
south of San Francisco Bay, and that it
supports our 12-month finding that
coho salmon south of San Francisco are
part of the CCC coho salmon ESU.

Comment 15: The commenter asserted
that the BRT’s conclusion that
freshwater habitat conditions are
suitable for coho salmon in watersheds
both south and north of the entrance to
San Francisco Bay was incorrect and
that there are significant habitat
differences between the two areas that
preclude the persistence of coho salmon
in streams south of San Francisco. The
commenter provided information for
survival rates in streams in Oregon and
Washington that were published in 1982
and compared those data to survival
rates estimated by Shapovalov and Taft
(1954). The commenter also provided
information on flood flows recorded
during the Shapovalov and Taft (1954)
study.

Response: The BRT carefully
reviewed contemporary freshwater
habitat data for streams north and south
of San Francisco Bay in its review of the
petition to delist coho salmon south of
San Francisco Bay (Spence et al., 2011).
Their review included substantial
information submitted by the petitioner
as a supplement to the original petition.
Following its review, the BRT
concluded that historical habitat
conditions in watersheds south of San
Francisco Bay were conducive to the
presence of persistent coho salmon
populations since the freshwater habitat
conditions south of San Francisco Bay
are not appreciably different from those
in watersheds immediately north of San
Francisco Bay, as described in their
report. The BRT also concluded that
current habitat conditions south of San
Francisco (as well as elsewhere in the
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range of the CCC coho salmon ESU) are
a challenge to coho salmon populations,
but that currently degraded habitat
conditions are mainly due to
anthropogenic effects, rather than any
inherent characteristics of the
watersheds themselves. We believe that
the freshwater habitat information
considered by the BRT represents the
best available information regarding the
suitability of habitat for coho salmon
south of San Francisco Bay. The
survival rate information provided by
the commenter concerned coho salmon
from a different eco-region under
different environmental conditions;
furthermore, the data cited by the
commenter were gathered in a time
period different from the one considered
in Shapalov and Taft. The data provided
by the commenter do not represent a
valid comparison of habitat conditions
from areas north and south of San
Francisco, and therefore, do not refute
the scientifically-credible conclusions of
the BRT. After considering the
information provided by the commenter
and its relevance, in addition to the
information and analysis found in
Spence et al., (2011), we believe that the
BRT’s conclusions concerning
freshwater habitat suitability for coho
salmon in watersheds both south and
north of the entrance to San Francisco
Bay were correct. The BRT’s
conclusions support both our finding
that coho salmon south of San Francisco
are part of the CCC coho salmon ESU
and our proposal to move the southern
boundary of the ESU south to include
Soquel and Aptos creeks.

Issue: Viability of Coho Populations
South of San Francisco Bay and Their
Contribution to the Evolutionary Legacy
of the CCC Coho Salmon ESU

Comment 16: One commenter
provided an analysis of data collected
by Shapovalov and Taft (1954) and
argued the results indicated coho
salmon populations south of San
Francisco were likely to go extinct and
that these and other populations south
of San Francisco are ‘“‘sink” populations
that are ephemeral and do not
contribute to the evolutionary legacy of
the CCC coho salmon ESU. Based on
these reasons and the commenter’s
interpretation of NMFS’ ESU policy, the
commenter argues that coho salmon
populations south of San Francisco Bay
should not be part of the CCC coho
salmon ESU. A similar argument was
made in the petition to delist coho
salmon populations south of San
Francisco Bay.

Response: The BRT that evaluated the
petition to delist coho salmon
populations south of San Francisco Bay

addressed the viability of coho salmon
populations south of San Francisco Bay
and their contribution to the
evolutionary legacy of the species
(Spence et al., 2011). Based on the
BRT’s review of the best available
information (especially Bjorkstedt et al.,
2005), they concluded that populations
south of San Francisco Bay were most
likely a combination of independent
and dependent populations that
contributed to the overall functioning of
the CCC coho salmon ESU rather than
serving as‘‘sink” or ephemeral
populations. The BRT also noted that
even if the populations south of San
Francisco were “sink” populations they
could still contribute to the persistence
of the ESU as a whole based on the
current understanding of meta-
population function. For the reasons
stated in Spence et al. (2011), we reach
the same conclusions arrived at by the
BRT with regard to the populations
south of San Francisco Bay. Lastly, the
commenter’s argument that populations
south of San Francisco Bay do not
contribute to the evolutionary legacy of
the ESU, and therefore, should not be
included in the ESU, demonstrates a
lack of understanding of the
evolutionary legacy criterion in NMFS’
ESU policy for Pacific Salmon (56 FR
58612; November 20, 1991). The
commenter is attempting to apply the
evolutionary legacy criterion to
individual populations, which is
inappropriate. Under NMFS’ ESU
policy, the evolutionary legacy criterion
is applied to the group of populations
being considered as an ESU, rather to
individual populations. Accordingly,
we believe that our proposed
redefinition of the CCC coho salmon
ESU boundaries is based on the best
available information and the proper
interpretation and application of NMFS’
ESU policy for Pacific Salmon.

Issue: Climate Change and Long-Term
Sustainability of Coho Salmon
Populations South of San Francisco Bay

Comment 17: One commenter
questioned the long-term sustainability
or viability of the coho salmon
populations in coastal streams south of
the entrance to San Francisco Bay in
light of potential future impacts to the
species and its habitat from climate
change, changes in sea level, changes in
the California Current and its
productivity, and other factors. Given
these factors, the commenter expressed
concern about the economic cost of
maintaining suitable habitat for coho
salmon populations in watersheds south
of San Francisco Bay and questioned the
need to include these populations in the

CCC coho salmon ESU and provide
them with protection under the ESA.

Response: Although we recognize that
ensuring the long-term persistence of
coho salmon in streams south of San
Francisco presents many difficulties and
uncertainties due to the current
extremely low population sizes, the
poor condition of the habitat in many
watersheds, changes in the productivity
of the California Current, and the
possible effects of climate change, coho
salmon populations south of San
Francisco Bay are critical to the long-
term viability and recovery of the CCC
coho salmon ESU as a whole, and it is
both necessary and possible to restore
these populations (NMFS, 2010).
Moreover, once we identify an ESU that
meets the criteria of our ESU policy for
Pacific Salmon, and determine that that
ESU is threatened or endangered under
the ESA, we must list that ESU.

Issue: Economic Impacts of Proposed
CCC Coho Salmon ESU Range Extension

Comment 18: One commenter
asserted the proposed range extension of
the CCC coho salmon ESU failed to
consider the potential financial impacts
to landowners and other entities in
Soquel and Aptos creeks.

Response: Our proposal was to revise
the CCC Coho ESU boundaries in order
to formally recognize that the freshwater
range of coho salmon in this ESU
actually extends further south than was
previously thought. Unlike critical
habitat designations, section 4(b)(1)(A)
of the ESA explicitly prohibits us from
considering non-scientific information
(including potential economic impacts)
when making listing determinations. If
we determine that the existing critical
habitat designation for this ESU should
be revised in the future to include
freshwater habitat in Soquel and Aptos
creeks, then an economic analysis
appropriate to critical habitat
designations, as stated in the applicable
statutes, implementing regulations, and
executive orders, will be conducted.

Revised Geographic Range of CCC Coho
Salmon ESU

The ESU boundaries for west coast
coho salmon, ranging from southern
British Columbia to Central California,
were first delineated in a 1994 status
review (Weitkamp et al., 1995). In
delineating these ESU boundaries, a
wide range of information pertaining to
West Coast coho salmon throughout its
range was considered, including
geographic variables, ecological and
habitat variables, genetic variation
among populations, and variation in life
history traits among populations. In the
1995 proposal to list the CCC coho
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salmon ESU (60 FR 38011), NMFS
indicated that the southern boundary of
the ESU was the San Lorenzo River in
Santa Cruz County based on the best
available information at that time.

The 1994 status review (Weitkamp et
al., 1995) recognized that the rivers
draining the Santa Cruz Mountains
south of San Francisco Bay formed a
cohesive group with respect to
environmental conditions, and
therefore, concluded that the Pajaro
River was likely the historical southern
limit of coho salmon in the area. In
determining where the southern
boundary of the CCC coho salmon ESU
should be placed, the status review
analysis relied heavily on information
provided in a 1993 status review of coho
salmon in Scott and Waddell creeks
(Bryant, 1994), which indicated there
were no recent reports of coho salmon
in rivers south of the San Lorenzo River.
Faced with uncertainty about whether
any coho salmon populations were
present south of the San Lorenzo River
and the uncertain origin of coho salmon
in the San Lorenzo River, Weitkamp et
al. (1995) concluded that the San
Lorenzo River should be the southern-
most basin in the ESU and that any coho
salmon found spawning south of the
San Lorenzo River that were not the
result of non-ESU origin stock transfers
should be considered part of the ESU.

In reviewing the petition to delist
coho salmon populations south of San
Francisco Bay, the BRT reviewed
recently collected information on the
distribution of coho salmon in this area
(Spence et al., 2011). Based on this new
information and other information
indicating that freshwater habitat
conditions and watershed processes in
Soquel and Aptos creeks were similar to
those found in nearby watersheds
within the ESU, the BRT recommended
that the southern boundary of the CCC
coho salmon ESU be moved southward
from the San Lorenzo River to include
coho salmon occurring in Soquel and
Aptos creeks. The new information
supporting this recommendation
included: (1) Observations of juvenile
coho salmon in Soquel Creek in 2008
and (2) genetic information obtained
from the juvenile coho salmon observed
in Soquel Creek indicating the fish were
closely related to populations in nearby
watersheds.

During the summer of 2008, juvenile
coho salmon were observed in Soquel
Creek by NMFS scientists for the first
time in many years. Soquel Creek enters
the Pacific Ocean about 6.5 km south of
the San Lorenzo River. A total of
approximately 170 juvenile fish were
observed in the East Branch of Soquel
Creek and some were photographed.

These observations demonstrated that
suitable spawning and rearing habitat
for coho salmon occurs in Soquel Creek.
A total of 28 of these fish were captured
for tissue sampling and subsequent
genetic analysis. Genetic analyses of
these samples used 18 microsatellite
loci to genotype the fish, investigate the
origins of their parents, and to estimate
the minimum number of reproductive
events that contributed to the observed
juveniles. Standard genetic stock
identification techniques were used
with a baseline reference database that
included representative stocks from all
regional California groups of coho
salmon. The Soquel Creek fish were
compared to coho salmon from a south
of San Francisco Bay reference
population (Scott Creek in Santa Cruz
County, California) and it was
determined, with very high confidence,
that they were closely related. This
analysis demonstrated that the juvenile
fish observed in Soquel Creek were the
progeny of locally produced adults
returning to reproduce in nearby
streams, and that they were native to
streams draining the Santa Cruz
Mountains south of San Francisco Bay.

Genetic analysis of tissue samples
from these juveniles (Garza et al.,
unpublished as cited in Spence et al.,
2011) also revealed that they were
produced by a minimum of two
reproductive events in Soquel Creek,
rather than by a single pair of fish
randomly straying into the watershed.
The analysis only determined the
minimum number of spawning parents,
so it is possible that additional
reproductive events occurred in Soquel
Creek in 2008. This information strongly
supports our conclusion that the fish in
Soquel Creek are part of the CCC coho
salmon ESU.

In reviewing the ecological conditions
of streams south of San Francisco Bay
that originate from the Santa Cruz
Mountains, Spence et al. (2011) noted
that a significant ecological transition
occurs immediately south of the Santa
Cruz Mountains, with the northern edge
of the Salinas Valley marking the
boundary between an area with cool,
wet redwood forests to the north and an
area with warm, drier chaparral
landscapes to the south where small
relic redwood forests are primarily
confined to riparian areas near the coast.
The Soquel and Aptos watersheds occur
within the Coast Range Ecoregion,
which runs almost continuously from
the Oregon border to the southern
boundary of the Santa Cruz Mountains
(the northern edge of the Pajaro River
basin) and includes all the streams
originating from the Santa Cruz
Mountains south of San Francisco.

Soquel and Aptos creeks exhibit
ecological, climatic, and habitat
attributes similar to streams historically
and/or presently occupied by coho
salmon elsewhere in this Ecoregion,
indicating they provide habitat that is
suitable for coho salmon.

Status of the CCC Coho Salmon ESU

Status reviews by Weitkamp et al.
(1995), Good et al. (2005), and Spence
and Williams (2011) have all concluded
that the CCC coho salmon ESU is in
danger of extinction. NMFS listed this
ESU as threatened in 1996 (61 FR
56138) and reclassified its status as
endangered in 2005 (71 FR 834). The
status reviews by Weitkamp et al. (1995)
and Good et al. (2005) cited concerns
over low abundance and long-term
downward trends in abundance
throughout the ESU, as well as the
extirpation or near extirpation of
populations across most of the southern
two-thirds of the ESU’s historical range,
including several major river basins.
They further cited as risk factors the
potential loss of genetic diversity
associated with the reduction in range
and the loss of one or more brood
lineages in some populations coupled
with the historical influence of hatchery
fish (Good et al., 2005).

As part of a recent 5-year status
review update for listed salmon and
steelhead in California, Spence and
Williams (2011) updated the biological
status of the CCC coho salmon ESU,
taking into consideration the recent
discovery of coho salmon in Soquel
Creek. Their review concluded that
despite the lack of long-term data on
coho salmon abundance, available
information from recent short-term
research and monitoring efforts
demonstrates that the status of coho
populations in this ESU has worsened
since it was reviewed in 2005 (Good et
al., 2005). For all available time series,
recent population trends were
downward, in many cases significantly
so, with particularly poor adult returns
from 2006 to 2010. Based on population
viability criteria that were developed to
support preparation of the draft
recovery plan for this ESU (Bjorkstedt et
al., 2005; Spence et al., 2008), all of its
independent populations in the ESU are
well below low-risk abundance targets
(e.g., Ten Mile River, Noyo River,
Albion River), and several are, if not
extirpated, below high-risk depensation
thresholds (e.g., San Lorenzo River,
Pescadero Creek, Gualala River).
Though population-level estimates of
abundance for most independent
populations are lacking, it does not
appear that any of the five diversity
strata identified by Bjorkstedt et al.
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(2005) for this ESU currently support a
single viable population based on the
viability criteria developed by Spence et
al. (2008). Based on a consideration of
all new substantive information
regarding the biological status of this
ESU, including the recent discovery of
juvenile coho salmon in Soquel Creek,
Spence and Williams (2011) concluded
that the CCC coho salmon ESU
continues to be in danger of extinction
and that its overall extinction risk has
increased since 2005. We concur.

Summary of Factors Affecting the
Revised CCC Coho Salmon ESU

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat and Range

Our review of factors affecting the
CCC coho salmon ESU concluded that
logging, agriculture, mining activities,
urbanization, stream channelization,
dams, wetland loss, water withdrawals,
and unscreened diversions have
contributed to its decline. Land-use
activities associated with logging, road
construction, urban development,
mining, agriculture, and recreation have
significantly altered coho salmon
habitat quantity and quality (61 FR
56138, October 31, 1996; 70 FR 37150,
June 28, 2005). Impacts of these
activities include alteration of
streambank and channel morphology,
alteration of ambient stream water
temperatures, elimination of spawning
and rearing habitat, fragmentation of
available habitats, elimination of
downstream recruitment of spawning
gravels and large woody debris, removal
of riparian vegetation resulting in
increased stream bank erosion, and
degradation of water quality (61 FR
56138, October 31, 1966; 70 FR 37150,
June 28, 2005).

Land-use and extraction activities
leading to habitat modification can have
significant direct and indirect impacts
to coho salmon populations. Land-use
activities associated with residential
and commercial development, road
construction, use and maintenance,
recreation, and past logging practices
have significantly altered coho salmon
freshwater habitat quantity and quality
throughout this ESU, as well as in the
Aptos and Soquel watersheds.
Associated impacts of these activities
include alteration of streambank and
channel morphology, alteration of
ambient stream water temperatures,
degradation of water quality,
elimination of spawning and rearing
habitats, removal of instream large
woody debris that forms pool habitats
and overwintering refugia, removal of
riparian vegetation resulting in

increased bank erosion, loss of
floodplain habitats and associated
refugia, and increased sedimentation
input into spawning and rearing areas
resulting in the loss of channel
complexity, pool habitat, and suitable
gravel substrate.

The loss and degradation of habitats
and instream flow conditions were
identified as threats to coho salmon in
Soquel and Aptos creeks in the draft
recovery plan for this ESU (NMFS,
2010). Although many historically
harmful practices have been halted,
particularly removal of large woody
debris by Santa Cruz County, much of
the historical damage to habitats
limiting coho salmon in these
watersheds remains to be addressed.
Habitat restoration activities and threat
abatement actions will likely require
more focused effort and time to stabilize
and improve habitat conditions in order
to improve the survival of coho salmon
in these watersheds. Additionally, some
land-use practices such as water
diversions, floodplain development,
unauthorized removal of inchannel
woody debris, quarrying, and road
maintenance practices continue to pose
risks to the survival of local coho
salmon populations. Insufficient flow
during the summer due to authorized
and unauthorized water diversions is
likely one of the most significant
limiting factors to coho salmon,
particularly on the lower mainstem of
Soquel Creek.

B. Overutilization for Commercial,
Recreational, Scientific, or Education
Purposes

Commercial and recreational fisheries
are closed for coho salmon in California;
however, coho salmon in this ESU can
still be incidentally captured in fisheries
for other species. The impacts to coho
salmon of this type of incidental
bycatch are poorly understood, but may
be significant in watersheds where
population abundance is low.
Recreational fishing for steelhead is
allowed in Soquel and Aptos creeks,
and coho salmon, if present, may
unintentionally be caught by anglers
targeting steelhead. The risk of
unintentional capture is believed to be
higher in these watersheds than in many
other coastal streams with coho salmon
because the current State of California
fishing regulations allow catch and
release of steelhead based on calendar
dates regardless of river flow. Steelhead
fishing season opens on December 1,
which is a time of year when coho
salmon typically begin their upstream
migration and is typically one month
before the main steelhead migration.
Fishing for steelhead during low-flow

periods may expose coho salmon adults
to increased rates of incidental capture
and injury.

At the time the CCC coho salmon ESU
was listed in 1996, collection for
scientific research and educational
programs was believed to have little or
no impact on California coho salmon
populations. In California, most
scientific collection permits are issued
by CDFG and NMFS to environmental
consultants, Federal resource agencies,
and educational institutions. Regulation
of take is achieved by conditioning
individual research permits (61 FR
56138, October 31, 1996). Given the
extremely low population levels
throughout this ESU, but especially in
watersheds south of San Francisco Bay,
any collections could have significant
impacts on local populations and need
to be carefully controlled and
monitored. In Soquel and Aptos creeks,
two researchers are currently sampling
juvenile salmonid populations using
electrofishing as part of their sampling
methodology. Only one researcher is
authorized to capture coho salmon and
the other must stop collections if
juvenile coho salmon are detected.

C. Disease or Predation

Relative to the effects of habitat
degradation, disease and predation were
not believed to be major factors
contributing to the decline of West
Coast coho salmon populations in
general or for this ESU in particular.
Nevertheless, disease and predation
could have substantial adverse impacts
in localized areas. Specific diseases
known to be present in the ESU and
affect salmonids are discussed in a
previous listing determination (69 FR
33102; June 14, 2004). No historical or
current information is available to
estimate infection levels or mortality
rates for coho salmon attributable to
these diseases.

Habitat conditions such as low water
flows and high water temperatures can
exacerbate susceptibility to infectious
diseases (69 FR 33102). The large
quantity of water diverted from Soquel
Creek, which results in decreased
summer flows, may increase the
susceptibility of rearing coho salmon to
disease and predation. Avian predators
have been shown to impact some
juvenile salmonids in freshwater and
near shore environments. In Scott Creek,
which is near Soquel and Aptos creeks,
NMFS staff (Hayes, personnel
communication) have documented
substantial predation impacts on out-
migrating salmonid smolts, based on the
discovery of pit tags in gull nesting
areas. Predation may significantly
influence salmonid abundance in some
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local populations when other prey
species are absent and physical
conditions lead to the concentration of
adults and juveniles (Cooper and
Johnson, 1992). Low flow conditions in
these watersheds may enhance
predation opportunities, particularly in
streams where adult coho salmon may
congregate at the mouth of streams
waiting for high flows for access (CDFG,
1995). These types of conditions could
significantly impact coho salmon in
Soquel Creek because of the low
abundance of fish in that watershed.
Marine predation (i.e., seals and sea
lions) is a concern in some areas given
the dwindling abundance of coho
salmon across the range of this ESU;
however, such predation is generally
considered by most investigators and
the BRT to be an insignificant
contributor to the population declines
that have been observed in Central
California.

D. Inadequacy of Existing Regulatory
Mechanisms

At the time this ESU was originally
listed, most Federal and non-Federal
regulatory efforts were not found to
adequately protect coho salmon due to
a variety of factors including uncertain
funding and implementation, the
voluntary nature of many programs, or
simply their ineffectiveness. Detailed
information on regulatory mechanisms
and other protective efforts for coho
salmon is provided in NMFS’ Draft
Recovery Plan for this ESU (NMFS,
2010) and the 1996 and 2005 final
listing determinations for this ESU.
Since the original listing determination
for this ESU in 1996, few significant
improvements in regulatory
mechanisms have been made aside from
efforts implemented under the ESA (i.e.,
NMFS’ efforts under section 7 of the
ESA and the designation of critical
habitat for this ESU). A variety of State
and Federal regulatory mechanisms
exist to protect coho salmon habitat, but
they have not been adequately
implemented (61 FR 56138; October 31,
1996). Overall, we believe that most
current regulatory mechanisms and/or
other protective efforts are not
sufficiently certain to be implemented
and/or are not effective in reducing
threats to coho salmon in this ESU (70
FR 37160; June 28, 2005).

In Soquel and Aptos creeks, one
recent beneficial regulatory change has
been the termination of funding for
Santa Cruz County’s in-stream wood
removal program in 2009. Curtailment
of this program is expected to
eventually result in improvements to
summer and winter rearing habitat for
coho salmon in the County. Problems

with other regulatory efforts, including
poor oversight and enforcement of State
water law pertaining to permitted and
unpermitted diversions, are a significant
concern in Soquel and Aptos creeks.

E. Other Natural or Human-Made
Factors Affecting Its Continued
Existence

Long-term trends in rainfall and
marine productivity associated with
atmospheric conditions in the North
Pacific Ocean have a major influence on
coho salmon production on the West
Coast. Natural climatic conditions may
have exacerbated or mitigated the
problems associated with degraded and
altered freshwater and estuarine habitats
that coho salmon depend upon (69 FR
33102). Detailed discussions of these
factors can be found the 1996 and 2005
listing determinations for this ESU (61
FR 56138, October 31, 1996 and 70 FR
37160, June 28, 2005, respectively). No
significant changes to this listing factor
have occurred since the original listing,
although the risk of climate change may
well have increased.

The best available scientific
information indicates that the Earth’s
climate is warming, driven by the
accumulation of greenhouse gasses in
the atmosphere (Oreskes, 2004; Battin et
al., 2007; Lindley et al., 2007). Because
coho salmon depend upon freshwater
streams and the ocean during their life
cycle, most if not all populations in this
ESU, including those in Soquel and
Aptos creeks, are likely to be impacted
by climate change in the decades ahead,
though the type and magnitude of these
impacts are difficult to predict at this
time.

Final Determination

Based on a consideration of the best
available information, including new
information on the presence of coho
salmon in Soquel Creek, genetic data
indicating the fish from Soquel Creek
are closely related to fish from nearby
watersheds, the similarity of habitat in
Soquel and Aptos creeks to that in
nearby watersheds presently or
historically supporting coho salmon,
and the proximity of Soquel and Aptos
creeks to nearby watersheds supporting
coho salmon, we conclude that the
southern boundary of the CCC coho
salmon ESU should be moved
southward to include Soquel and Aptos
creeks in Santa Cruz County, California.
Based on an updated status assessment
of coho salmon populations throughout
the range of the ESU, including the
recent discovery of juvenile coho
salmon in Soquel Creek, and
consideration of the factors affecting
this species throughout the range of the

ESU, we conclude that the redefined
ESU continues to be an endangered
species.

Section 9 Take Prohibitions and Other
Protections

The CCC coho salmon ESU is an
endangered species and Section 9 of the
ESA prohibits certain activities that
directly or indirectly affect endangered
species. The section 9(a) prohibitions
apply to all individuals, organizations,
and agencies subject to U.S. jurisdiction.
Section 9 prohibitions apply
automatically to endangered species
such as the CCC coho salmon ESU,
throughout its range. As a result of this
range extension, the section 9 take
prohibitions now will apply to all
naturally produced coho salmon in
Soquel and Aptos creeks.

Section 7(a) of the ESA, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is listed as endangered or
threatened and with respect to its
critical habitat, if any is designated.
Regulations implementing this
interagency cooperation provision of the
ESA are codified at 50 CFR part 402.
Section 7(a)(4) of the ESA requires
Federal agencies to confer with us on
any action that is likely to jeopardize
the continued existence of a species
proposed for listing or result in the
destruction or adverse modification of
proposed critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of the species or
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into consultation with us under the
provisions of section 7(a)(2). Federal
agencies and actions that may be
affected by the revision of the CCC coho
salmon ESU include the U.S. Army
Corps of Engineers and its issuance of
permits under the Clean Water Act.

Sections 10(a)(1)(A) and 10(a)(1)(B) of
the ESA provide us with authority to
grant exceptions to the ESA’s “take”
prohibitions. Section 10(a)(1)(A)
scientific research and enhancement
permits may be issued to entities
(Federal and non-Federal) for scientific
purposes or to enhance the propagation
or survival of the affected species.
NMEFS has issued section 10(a)(1)(A)
research/enhancement permits for listed
salmonids, including CCC coho salmon,
to conduct activities such as trapping
and tagging and other research and
monitoring activities.
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Section 10(a)(1)(B) incidental take
permits may be issued to non-Federal
entities conducting activities that may
incidentally take listed species so long
as the taking is incidental to, and not
the purpose of, the carrying out of an
otherwise lawful activity. The types of
activities potentially requiring a section
10(a)(1)(B) incidental take permit
include, but are not limited to, state-
regulated angling, academic research
not receiving Federal authorization or
funding, road building, timber
management, grazing, and diverting
water onto private lands.

NMFS’ Policies on Endangered and
Threatened Fish and Wildlife

NMFS and the FWS published a
policy in the Federal Register on July 1,
1994 (59 FR 34272) indicating that both
agencies would identify, to the
maximum extent practicable at the time
a species is listed, those activities that
would or would not constitute a
violation of section 9 of the ESA. The
intent of this policy is to increase public
awareness of the effect of this listing on
proposed and ongoing activities within
the species range. Based on the best
available information, we believe that
the following actions are unlikely to
result in a violation of section 9 for coho
salmon in this ESU, including Soquel
and Aptos creeks:

1. Any incidental take of listed fish
from this ESU resulting from an
otherwise lawful activity conducted in
accordance with the conditions of an
incidental take permit issued by NMFS
under section 10 of the ESA;

2. Any action authorized, funded, or
carried out by a Federal agency that is
likely to adversely affect listed fish from
this ESU when the action is conducted
in accordance with the terms and
conditions of an incidental take
statement issued by NMFS under
section 7 of the ESA;

3. Any action carried out for scientific
purposes or to enhance the propagation
or survival of listed fish from this ESU
that is conducted in accordance with
the conditions of a permit issued by
NMFS under section 10 of the ESA

Activities that are likely to result in a
violation of section 9 prohibitions
against the “taking” of fish from this
ESU include, but are not limited to, the
following:

1. Unauthorized killing, collecting,
handling, or harassing of individual fish
from this ESU;

2. Land-use activities that adversely
affect habitats supporting coho salmon,
such as logging, development, road
construction in riparian areas and in
areas susceptible to mass wasting and
surface erosion;

3. Destruction/alteration of the
habitats supporting coho salmon, such
as removal of large woody debris and
“sinker logs” or riparian shade canopy,
dredging, discharge of fill material,
sandbar breaching, draining, ditching,
diverting, blocking, or altering stream
channels or surface or ground water
flow;

4. Discharges or dumping of toxic
chemicals or other pollutants (e.g.,
sewage, oil, gasoline) into waters or
riparian areas supporting coho salmon
in the ESU;

5. Violation of discharge permits into
the ESU;

6. Application of pesticides affecting
water quality or riparian areas
supporting coho salmon in the ESU;

7. Introduction of non-native species
likely to prey on coho salmon within
the ESU or displace them from their
habitat.

Other activities not identified here
will be reviewed on a case-by-case basis
to determine if violation of section 9 of
the ESA may be likely to result from
such activities. Questions regarding
whether specific activities may
constitute a violation of the section 9
take prohibition, and general inquiries
regarding prohibitions and permits,
should be directed to NMFS (see
ADDRESSES). We do not consider these
lists to be exhaustive and we provide
them as general information to the
public.

Peer Review

In December 2004, the Office of
Management and Budget (OMB) issued
a Final Information Quality Bulletin for
peer review establishing minimum peer
review standards, a transparent process
for public disclosure of peer review
planning, and opportunities for public
participation. The OMB Bulletin,
implemented under the Information
Quality Act, is intended to enhance the
quality and credibility of the Federal
Government’s scientific information and
applies to influential or highly
influential scientific information
disseminated on or after June 16, 2005.
To satisfy our requirements under the
OMB Bulletin, we obtained independent
peer review of the scientific information
compiled in the BRT report (Spence et
al., 2011) that supports the proposed
range extension and the continued
listing of the CCC coho salmon ESU as
an endangered species. The peer
reviewers provided only limited, minor
comments which were addressed in the
final BRT report.

A joint NMFS/U.S. Fish and Wildlife
policy (59 FR 34270; July 1, 1994)
requires us to solicit independent expert
review from at least three qualified

specialists on proposed listing
determinations such as this range
extension. Accordingly, we solicited
reviews from three scientific peer
reviewers having expertise with coho
salmon in California and received
comments from all three reviewers. We
carefully reviewed the peer review
comments and have addressed them as
appropriate in this final rule (see
summary of peer review comments
above).

Critical Habitat

Critical habitat is defined in section 3
of the ESA as: “(i) The specific areas
within the geographic area occupied by
the species, at the time it is listed in
accordance with the provisions of
section 4 of this Act, on which are
found those physical and biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed in accordance with the
provisions of section 4 of this Act, upon
a determination by the Secretary that
such areas are essential for the
conservation of the species” (16 U.S.C.
1532(5)(A)). Conservation means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the ESA is no
longer necessary. Section 4(b)(2)
requires that designation of critical
habitat be based on the best scientific
data available, after taking into
consideration the economic, national
security, and other relevant impacts of
specifying any particular area as critical
habitat.

Once critical habitat is designated,
section 7 of the ESA requires Federal
agencies to ensure that they do not fund,
authorize, or carry out any actions that
are likely to destroy or adversely modify
that habitat. This requirement is in
addition to the section 7 requirement
that Federal agencies ensure that their
actions do not jeopardize the continued
existence of the listed species.

Section 4(a)(3)(A) of the ESA requires
that, to the maximum extent prudent
and determinable, NMFS designate
critical habitat concurrently with a
determination that a species is
endangered or threatened. Critical
habitat for the CCC coho salmon ESU
was designated on May 5, 1999 (64 FR
24049) and presently includes all river
reaches accessible to coho salmon in
rivers between Punta Gorda and the San
Lorenzo River. Within these streams,
critical habitat includes all waterways,
substrate and adjacent riparian habitat
below longstanding, natural impassable
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barriers and some specific dams. Critical
habitat is not presently being proposed
for designation in Soquel and Aptos
creek watersheds. Prior to making any
determination regarding the designation
of critical habitat in these watersheds,
we will complete an analysis to
determine if habitat in Soquel and
Aptos creeks should be designated and
whether any modification of the existing
critical habitat designation is warranted.
Following completion of this analysis,
NMFS may initiate rulemaking to
designate critical habitat in these
watersheds. Any such proposed rule
will provide an opportunity for public
comments and a public hearing, if
requested.

References

A complete list of all references cited
herein is available upon request (see
ADDRESSES section).

Classification
National Environmental Policy Act

The 1982 amendments to the ESA, in
section 4(b)(1)(A), restrict the
information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing

decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F. 2nd
829 (6th Cir. 1981), we have concluded
that ESA listing actions are not subject
to the environmental assessment
requirements of the National
Environmental Policy Act (See NOAA
Administrative Order 216—6).

Regulatory Flexibility Act, Executive
Order 12866, and Paperwork Reduction
Act

As noted in the Conference Report on
the 1982 Amendments to the ESA,
economic impacts cannot be considered
when assessing the status of a species.
Therefore, the economic analysis
requirements of the Regulatory
Flexibility Act are not applicable to the
ESA listing process. Thus, this final rule
is also exempt from review under
Executive Order 12866. This final rule
does not contain a collection-of-
information requirement for the
purposes of the Paperwork Reduction
Act.

Federalism

In keeping with the intent of the
Administration and Congress to provide
continuing and meaningful dialogue on
issues of mutual State and Federal

interest, development of this rule
included coordination with the State of
California through the CDFG.

List of Subjects in 50 CFR Part 224

Endangered marine and anadromous
species.

Dated: March 27, 2012.
Alan D. Risenhoover,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the

preamble, 50 CFR part 224 is amended
as follows:

PART 224—ENDANGERED MARINE
AND ANADROMOUS SPECIES

m 1. The authority citation for part 224
continues to read as follows:

Authority: 12 U.S.C. 1531-1543 and 16
U.S.C. 1361 et seq.

m 2. Revise the entry for “Central
California Coast coho,” in § 224.101(a)
to read as follows:

§224.101 Enumeration of endangered
marine and anadromous species.
* * * * *

(a)* * %

Species !

Common name Scientific name

Where listed

Citation(s) for listing
determinations

Citations(s) for critical
habitat Designations

* *

Oncorhynchus
Kitsutch.

Central California
Coast coho.

* *

* * *

U.S.A., CA, including all naturally spawning
populations of coho salmon from Punta
Gorda in northern California south to and
including Aptos Creek in central California,
as well as populations in tributaries to San
Francisco Bay, excluding the Sacramento-
San Joaquin River system, as well as
three artificial propagation programs: the
Don Clausen Fish Hatchery Captive
Broodstock Program, Scott Creek/King
Fisher Flats Conservation Program, and
the Scott Creek Captive Broodstock Pro-
gram.

* * *

* *

[INSERT FR CITA- 64 FR 24049; May 5,
TION & April 2, 1999.
2012.

* *

1 Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722, February 7,
1996), and evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612, November 20, 1991).
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[FR Doc. 2012-7860 Filed 3-30-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket Nos. 100610255-0257-01 and
040205043-4043-01]

RIN 0648—-XB074

2012 Accountability Measures for Gulf
of Mexico Commercial Greater
Amberjack and Closure of the
Commercial Sector for Greater
Amberjack

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for
commercial greater amberjack in the
Gulf of Mexico (Gulf) for the 2012
fishing year through this temporary final
rule, and announces the closure of the
2012 commercial sector for greater
amberjack of the Gulf reef fish fishery.
This rule reduces the 2012 commercial
quota for greater amberjack to 237,438 1b
(107,700 kg), based on the 2011 quota
overage. The commercial fishing season
opened on January 1, 2012 and is closed
March 1-May 31. The season is
scheduled to re-open on June 1,
however, NMFS has determined that the
2012 adjusted commercial quota for
Gulf greater amberjack was harvested in
January and February of 2012.
Therefore, the commercial sector for
greater amberjack will remain closed for
the remainder of the 2012 fishing year.
These actions are necessary to reduce
overfishing of the Gulf greater amberjack
resource.

DATES: This rule is effective April 2,
2012, through December 31, 2012.
ADDRESSES: Copies of the final rule for
Amendment 30A, the Final
Supplemental Environmental Impact
Statement (FSEIS) for Amendment 30A,
and other supporting documentation
may be obtained from Rich Malinowski,
NMFS, Southeast Regional Office, 263
13th Avenue South, St. Petersburg, FL
33701; telephone: 727-824-5305.

FOR FURTHER INFORMATION CONTACT: Rich
Malinowski, telephone: 727-824-5305,
email Rich.Malinowski@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the reef fish fishery of the Gulf

under the Fishery Management Plan for
Reef Fish Resources of the Gulf of
Mexico (FMP). The Gulf of Mexico
Fishery Management Council (Council)
prepared the FMP and NMFS
implements the FMP under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622.

Background

The 2006 reauthorization of the
Magnuson-Stevens Act established new
requirements including annual catch
limits (ACLs) and AMs to end
overfishing and prevent overfishing
from occurring. AMs are management
controls to prevent ACLs from being
exceeded, and correct or mitigate
overages of the ACL if they occur.
Section 303(a)(15) of the Magnuson-
Stevens Act mandates the establishment
of ACLs at a level such that overfishing
does not occur in the fishery, including
measures to ensure accountability.

On July 3, 2008, NMFS issued a final
rule (73 FR 38139) to implement
Amendment 30A to the FMP.
Amendment 30A established
commercial and recreational quotas for
Gulf greater amberjack and AMs that
would go into effect if the commercial
and recreational quotas for greater
amberjack are exceeded. In accordance
with regulations at 50 CFR
622.49(a)(1)(i), when the applicable
commercial quota is reached, or
projected to be reached, the Assistant
Administrator for Fisheries, NOAA,
(AA), will file a notification with the
Office of the Federal Register to close
the commercial sector for the remainder
of the fishing year. If despite such
closure, commercial landings exceed the
quota, the AA will reduce the quota the
year following an overage by the amount
of the overage of the prior fishing year.

Management Measures Contained in
this Temporary Rule

Finalized 2011 commercial landings
data indicated the adjusted 2011
commercial quota of 342,091 1b (155,170
kg) was exceeded by 78 percent, or
265,562 1b (120,457 kg). Therefore, the
reduced 2012 commercial quota for Gulf
greater amberjack is 237,438 1b (107,700
kg) (i.e., 503,000-1b (228,157-kg)
commercial quota minus the overage of
265,562 1b (120,457 kg)). The NMFS
Southeast Fisheries Science Center
estimated that the commercial sector
landed 221,789 1b (100,601 kg) of greater
amberjack during the months of January
and February of 2012, and projects
subsequent updates to the landings data
will meet the adjusted 2012 commercial

sector quota for greater amberjack of
237,438 1b (107,700 kg).

Accordingly, NMFS is closing
commercial sector harvest of greater
amberjack in the Gulf EEZ for the
remainder of the 2012 fishing year. The
operator of a vessel with a valid
commercial vessel permit for Gulf reef
fish having greater amberjack aboard
must have landed, bartered, traded, or
sold such greater amberjack prior to
12:01 a.m., local time, March 1, 2012.

During the closure, all commercial
harvest or possession of greater
amberjack in or from the Gulf EEZ, and
the sale or purchase of greater amberjack
taken from the EEZ is prohibited. The
prohibition on sale or purchase does not
apply to sale or purchase of greater
amberjack that were harvested, landed
ashore, and sold prior to 12:01 a.m.,
local time, March 1, 2012, and were
held in cold storage by a dealer or
processor. In addition to the Gulf EEZ
closure, a person on board a vessel for
which a commercial vessel permit for
Gulf reef fish has been issued must
comply with these closure provisions
regardless of where the Gulf greater
amberjack are harvested, i.e., in State or
Federal waters. This closure is intended
to prevent overfishing of Gulf greater
amberjack and increase the likelihood
that the 2012 commercial quota will not
be exceeded.

The 2013 commercial quota for
greater amberjack will return to the
quota of 503,000 1b (228,157 kg)
specified at 50 CFR 622.42(a)(1)(v)
unless AMs are implemented due to a
quota overage and NMFS specifies a
reduced quota through notification in
the Federal Register, or the Council
takes subsequent regulatory action to
adjust the quota.

Classification

The Regional Administrator,
Southeast Region, NMFS, (RA) has
determined this temporary rule is
necessary for the conservation and
management of the Gulf greater
amberjack component of the Gulf reef
fish fishery and is consistent with the
Magnuson-Stevens Act, the FMP, and
other applicable laws.

The temporary rule has been
determined to be not significant for
purposes of Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

NMEF'S prepared a Final
Environmental Impact Statement (FEILS)
for Amendment 30A. A notice of
availability for the FEIS was published
on April 18, 2008 (73 FR 21124). A copy
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of the FEIS and the Record of Decision
are available from NMFS (see
ADDRESSES).

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive the requirements
to provide prior notice and opportunity
for public comment on this temporary
rule. Such procedures are unnecessary
because the AMs established by
Amendment 30A and located at 50 CFR
622.49(a)(1)(i) authorize the AA to file a
notification with the Office of the
Federal Register to close the commercial
sector for the remainder of the fishing
year when the quota is reached or
projected to be reached and reduce the
commercial quota the following fishing
year if an overage occurs. The final rule
for Amendment 30A that implemented
these AMs was already subject to notice
and comment and all that remains is to
notify the public of the 2012
commercial quota, and the closure of
the commercial sector for Gulf greater
amberjack.

Also, providing prior notice and
opportunity for public comment on this
action would be contrary to the public
interest. Given the regulatory obligation
for NMF'S to announce the duration of
the commercial season in a timely
manner, it is important this
announcement be made as soon as
possible to allow affected participants
the maximum amount of time to adjust
their fishing activities to account for the
closure of the commercial sector.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Dated: March 28, 2012.

Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-7851 Filed 3—28-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 111207737-2141-02]
RIN 0648-XB142

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Trawl Gear in
the Central Regulatory Area of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by catcher vessels
(CVs) using trawl gear in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the A season
allowance of the 2012 Pacific cod total
allowable catch apportioned to CVs
using trawl gear in the Central
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 1, 2012, through 1200
hrs, A.L.t., September 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The A season allowance of the 2012
Pacific cod total allowable catch (TAC)
apportioned to CVs using trawl gear in
the Central Regulatory Area of the GOA
is 8,936 metric tons (mt), as established
by the final 2012 and 2013 harvest
specifications for groundfish of the GOA
(77 FR 15194, March 14, 2012).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has

determined that the A season allowance
of the 2012 Pacific cod TAC
apportioned to CVs using trawl gear in
the Central Regulatory Area of the GOA
will soon be reached. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 7,936 mt,
and is setting aside the remaining 1,000
mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by CVs using trawl gear in the
Central Regulatory Area of the GOA.
After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod for CVs using trawl gear in
the Central Regulatory Area of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of March 26,
2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 28, 2012.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-7841 Filed 3—28-12; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 307 and 381

[Docket No. FSIS-2011-0032]

RIN 0583—-AD48

Additional Changes to the Schedule of
Operations Regulations

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Correction.

SUMMARY: On March 19, 2012, the Food
Safety and Inspection Service (FSIS)
published a proposed rule to amend the
meat and poultry products regulations
pertaining to the schedule of operations.
The Regulatory Identification Number
(RIN) was inadvertently omitted. The
RIN number for this proposed rule is
0583—AD48. Comments on the March 19
proposed rule must still be received by
the agency on or before April 18, 2012,
to be assured of consideration.

DATES: Submit comments on or before
April 18, 2012.

ADDRESSES: FSIS invites interested
persons to submit comments on this
notice. Comments may be submitted by
one of the following methods:

e Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the on-line instructions at that site for
submitting comments.

e Mail, including CD-ROMs, etc.:
Send to Docket Clerk, U.S. Department
of Agriculture, Food Safety and
Inspection Service, Patriots Plaza 3,
1400 Independence Avenue SW.,
Mailstop 3782, Room 8-163A,
Washington, DC 20250-3700.

e Hand- or courier-delivered
submittals: Deliver to Patriots Plaza 3,
355 E Street SW., Room 8-163A,
Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the

Agency name and docket number FSIS—
2012—-0013. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://www.
regulations.gov.

Docket: For access to background
documents or comments received, go to
the FSIS Docket Room at Patriots Plaza
3, 355 E Street, Room 8-164,
Washington, DC 20250-3700 between 8
a.m. and 4:30 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Daniel L. Engeljohn, Assistant
Administrator, Office of Policy and
Program Development, FSIS, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,

Washington, DC 20250-3700, telephone:

(202) 205-0495.
SUPPLEMENTARY INFORMATION:

Need for Correction

On March 19, 2012 (77 FR 15976), the
Food Safety and Inspection Service
published a proposed rule. Due to an
editing error, the RIN number was
omitted. The RIN number for this rule
is 0583—AD48.

Done at Washington, DC, on March 23,
2012.

Alfred Almanza,

Administrator.

[FR Doc. 2012-7753 Filed 3—30-12; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0330; Directorate
Identifier 2011-NM-116-AD]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all Saab
AB, Saab Aerosystems Model 340A
(SAAB/SF340A) and SAAB 340B
Airplanes. This proposed AD was

prompted by reports indicating that
wear of the elevator pushrods have
occurred on some airplanes after
extended time in service. This proposed
AD would require determining if a
certain part number is installed,
performing a detailed inspection for
individual play between the elevator
pushrod assembly and degradation of
elevator pushrod assembly, and
replacing the affected elevator pushrod
assembly with a new elevator pushrod
assembly if necessary. We are proposing
this AD to prevent a free elevator from
affecting the pitch control authority,
which may result in reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by May 17, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Saab AB,
Saab Aerosystems, SE-581 88,
Link6ping, Sweden; telephone +46 13
18 5591; fax +46 13 18 4874; email
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
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street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0330; Directorate Identifier
2011-NM-116-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0078,
dated May 5, 2011 (referred to after this
as ‘‘the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Field experience has indicated that wear of
the elevator pushrod has occurred on some
aeroplanes after extended time in service.
Although properly installed, the locknut has
been able to back off within a limited range,
leading to degradation of the pushrod which
causes backlash in between the rod end
threads.

This condition, if not detected and
corrected, may lead to a free elevator
affecting the pitch control authority, possibly
resulting in reduced control of the aeroplane.

To address this unsafe condition, SAAB
AB Aeronautics have issued Service Bulletin
(SB) 340-27-100, accomplishment of which
will reduce the probability for backlash and
minimize the possibility of failure in the
pitch control system.

For the reasons described above, this
[EASA] AD requires the identification of the
pushrod assembly Part Number (P/N) as
installed on the aeroplane, replacement of
P/N TDF11755 pushrod assemblies,

inspection of P/N 12003-33 and P/N R20990
elevator pushrod assemblies [for individual
play between the elevator pushrod assembly
and degradation of elevator pushrod
assembly] and corrective actions
[replacement], depending on findings.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Saab AB, Saab Aerosystems has
issued Saab Service Bulletin 340—27—
100, dated February 1, 2011. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 162 products of U.S.
registry. We also estimate that it would
take about 1 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$13,770, or $85 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 7 work-hours and require parts
costing $1,588 for a cost of $2,183 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Saab AB, Saab Aerosystems: Docket No.
FAA—-2012-0330; Directorate Identifier
2011-NM-116-AD.

(a) Comments Due Date

We must receive comments by May 17,
2012.
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(b) Affected ADs
None.

(c) Applicability

This AD applies to Saab AB, Saab
Aerosystems Model 340A (SAAB/SF340A)
and SAAB 340B airplanes, certificated in any
category, all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight Controls.
(e) Reason

This AD was prompted by reports
indicating that wear of the elevator pushrods
have occurred on some airplanes after
extended time in service. We are issuing this

AD to prevent a free elevator from affecting
the pitch control authority, which may result
in reduced controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection to Determine the Part Number

Within the applicable time specified in
table 1 of this AD, inspect each elevator
pushrod assembly to determine the part
number (P/N).

(1) If a P/N TDF11755 elevator pushrod
assembly is installed, or if the part number
cannot be determined: Before further flight,

TABLE 1—Compliance time

replace the affected elevator pushrod
assembly with a P/N R20990 elevator
pushrod assembly, in accordance with the
Accomplishment Instructions of Saab Service
Bulletin 340-27-100, dated February 1, 2011.

(2) If P/N 12003—-33 or P/N R20990 elevator
pushrod assembly is installed: Do a detailed
inspection for individual play between the
rod end and the pushrod at the locking
device and degradation of elevator pushrod
assembly (including rod end threads not
visible through the inspection hole in the
pushrod, and the nut and locking device not
properly locked with the lock wire), in
accordance with the Accomplishment
Instructions of Saab Service Bulletin 340-27—
100, dated February 1, 2011.

Total flight hours accumulated as of the effective date of this AD

Compliance time

For airplanes with 30,000 total flight hours or more ...
For airplanes with 28,000 total flight hours or more, but less than

30,000 total flight hours.

For airplanes with less than 28,000 total flight hours ..........ccccceeninienne.

Within 6 months after the effective date of this AD.

Before the accumulation of 30,000 total flight hours or within 6 months
after the effective date of this AD, whichever occurs later.

Before the accumulation of 30,000 total flight hours.

(h) Corrective Action

If, during the inspection of elevator
pushrod assembly required by paragraph
(g)(2) of this AD, individual play between the
rod end and the pushrod at the locking
device, or degradation of the elevator
pushrod assembly (including rod end threads
not visible through the inspection hole in the
pushrod, and the nut and locking device not
properly locked with the lock wire) is found:
Before further flight, replace the affected
elevator pushrod assembly with a new
elevator pushrod assembly, P/N R20990, in
accordance with the Accomplishment
Instructions of Saab Service Bulletin 340-27—
100, dated February 1, 2011.

(i) Parts Installation

As of the effective date of this AD, no
person may install an elevator pushrod
assembly with P/N TDF11755, on any
airplane.

(j) Reporting Requirement

Submit a report of the findings (both
positive and negative) of the inspection and
replacement required by paragraphs (g) and
(h) of this AD to Saab AB, Support and
Services, SE-581 88 Linkdping, Sweden; fax
+46 13 18 48 74; email
saab340.techsupport@saabgroup.com; at the
applicable time specified in paragraph (j)(1)
or (j)(2) of this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to

approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to Attn:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments

concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(1) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0078, dated May 5, 2011; and
Saab Service Bulletin 340-27-100, dated
February 1, 2011; for related information.

Issued in Renton, Washington, on March
23, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-7769 Filed 3—30-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0329; Directorate
Identifier 2011-NM-139-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A318-112 and —121
airplanes; Model A319-111, -112, -115,
—132, and —133 airplanes; Model A320—
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214, -232, and —233 airplanes; and
Model A321-211, -212, -213, and —231
airplanes. This proposed AD was
prompted by reports of cracked nuts on
the fuselage. This proposed AD would
require an inspection to determine if
certain fuselage nuts are installed, a
detailed inspection for cracking of
fuselage nuts having a certain part
number, and related investigative and
corrective actions if necessary. We are
proposing this AD to detect and correct
cracked nuts on the fuselage which
could result in reduced structural
integrity of the airplane.

DATES: We must receive comments on
this proposed AD by May 17, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus,
Airworthiness Office—EAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,

International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1405; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0329; Directorate Identifier
2011-NM-139-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://www.
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0120R1,
dated July 13, 2011 (referred to after this
as ‘“‘the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

During structural part assembly in Airbus
production line, some nuts Part Number (P/
N) ASNA2531-4 were found cracked.
Investigations were performed to determine
the batches of the affected nuts and had
revealed that these nuts have been installed
in production on the fuselage of aeroplanes
listed in the applicability section of this
[EASA] AD.

Static, fatigue and corrosion tests were
performed, which demonstrated that no
immediate maintenance action is necessary.
However, a large number of these nuts are
fitted on primary structural elements, which
could have long-term consequences.

This condition, if not corrected, could
impair the structural integrity of the affected
aeroplanes.

For the reasons described above, this
[EASA] AD requires [an inspection to
determine if certain fuselage nuts are
installed,] a detailed inspection [for cracking]
of the affected nuts, associated corrective
actions, [general visual inspection for
scratching of the hole if necessary]|
depending on findings, and replacement of
the affected P/N ASNA2531—4 nuts with new
ones, having the same P/N.

* * * * *

Required actions include related
investigative and corrective actions if

necessary. Related investigative actions
include a general visual inspection for
scratching of the hole. Corrective
actions include replacing the fastener
and installing a new fuselage nut. You
may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Service Bulletin
A320-53-1218, Revision 01, including
Appendices 01 and 02, dated June 17,
2010. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 152 products of U.S.
registry. We also estimate that it would
take about 15 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$193,800, or $1,275 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 10 work-hours and require parts
costing $362, for a cost of $1,212 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
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air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2012-0329;
Directorate Identifier 2011-NM-139-AD.

(a) Comments Due Date

We must receive comments by May 17,
2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Airbus Model A318—
112 and —121 airplanes; Model A319-111,
—-112,-115, —132, and —133 airplanes; Model
A320-214, 232, and —233 airplanes; and
Model A321-211, —212, -213, and —231
airplanes; certificated in any category;
manufacturer serial numbers 3339, 3340,
3350, 3355, 3360, 3367, 3369, 3372, 3380,
3382, 3385, 3387, 3388, 3390, 3393, 3395,
3397 through 3508 inclusive, 3510 through
3519 inclusive, 3522, 3523, 3525, 3527, 3529,
3530, 3537, 3539, 3542, 3544, 3546, 3548,
3552, and 3555.

(d) Subject

Air Transport Association (ATA) of
America Code 53: Fuselage.

(e) Reason

This AD was prompted by reports of
cracked nuts on the fuselage. We are issuing
this AD to detect and correct cracked nuts on
the fuselage which could result in reduced
structural integrity of the airplane.

() Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection and Replacement

Within 72 months since first flight of the
airplane or within 90 days after the effective
date of this AD, whichever occurs later, do
an inspection for nuts having part number (P/
N) ASNA2531—4 located in the fuselage. If a
nut having P/N ASNA2531—4 is found, before
further flight, do a detailed inspection for
cracking of the nut, and all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
53-1218, Revision 01, including Appendices
01 and 02, dated June 17, 2010. If any
cracking is found, before further flight,
repair, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-53—-1218, Revision 01,
including Appendices 01 and 02, dated June
17, 2010.

(h) Reporting

Submit a report of the findings in
accordance with Appendix 01 of the
inspection required by paragraph (g) of this
AD to Airbus in accordance with Appendix
01 of Airbus Service Bulletin A320-53-1218,
Revision 01, including Appendices 01 and
02, dated June 17, 2010, at the applicable
time specified in paragraph (h)(1) or (h)(2) of
this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 90 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 90 days after the effective date of this
AD.

(i) Credit for Previous Actions

This paragraph provides credit for
inspections and replacements required by
paragraph (g) of this AD, if those actions were
performed before the effective date of this AD
using Airbus Service Bulletin A320-53-1218,

including Appendices 01 and 02, dated
February 8, 2010.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Sanjay Ralhan, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-227-1405; fax: 425-227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(k) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) Airworthiness Directive
2011-0120R1, dated July 13, 2011; and
Airbus Service Bulletin A320-53-1218,
Revision 01, including Appendices 01 and
02, dated June 17, 2010; for related
information.
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Issued in Renton, Washington, on March
22, 2012.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-7770 Filed 3-30-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2012-0169]

RIN 1625-AA08

Special Local Regulation for Marine
Events, Chesapeake Bay Workboat

Race, Back River, Messick Point;
Poquoson, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a special local regulation
during the Chesapeake Bay Workboat
Race, a series of boat races to be held on
the waters of Back River, Poquoson,
Virginia on June 24, 2012. This event
will consist of approximately 75
powerboats conducting high-speed
competitive races on the waters of the
Back River. This regulation is necessary
to provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in portions of the Back River,
Messick Point, Poquoson, Virginia
during the event.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 2, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0169 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section

below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email If you have questions
on this temporary rule, call or email
LCDR Christopher O’Neal, Waterways
Management Division Chief, Sector
Hampton Roads, Coast Guard; telephone
757—-668-5581, email Christopher.A.
ONeal@uscg.mil. If you have questions
on viewing or submitting material to the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://www.
regulations.gov and will include any
personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0169),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://www.
regulations.gov) or by fax, mail, or hand
delivery, but please use only one of
these means. If you submit a comment
online via www.regulations.gov, it will
be considered received by the Coast
Guard when you successfully transmit
the comment. If you fax, hand deliver,
or mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012—-0169) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking. If you submit your
comments by mail or hand delivery,
submit them in an unbound format, no
larger than 8% by 11 inches, suitable for
copying and electronic filing. If you
submit comments by mail and would
like to know that they reached the

Facility, please enclose a stamped, self-
addressed postcard or envelope. We will
consider all comments and material
received during the comment period
and may change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2012-0169) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact LCDR
Christopher O’Neal at the telephone
number or email address indicated
under the FOR FURTHER INFORMATION
CONTACT section of this notice.

Basis and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of Fifth Coast Guard District.
The water activities that typically
comprise marine events include sailing
regattas, power boat races, swim races
and holiday parades. For a description
of the geographical area of each Coast
Guard Sector—Captain of the Port Zone,
please see 33 CFR 3.25.
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This regulation proposes to add an
enforcement period of a new special
local regulation for one marine event
within Fifth Coast Guard District.

On June 24, 2012, the Chesapeake Bay
Workboat Race Committee will sponsor
the “2012 Chesapeake Bay Workboat
Races” on the waters of Back River. The
event will consist of approximately 75
powerboats conducting high-speed
competitive races on the waters of Back
River, Messick Point, Poquoson, VA. A
fleet of spectator vessels is expected to
gather near the event site to view the
competition. To provide for the safety of
participants, spectators, support and
transiting vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the races. The
regulation at 33 CFR 100.501 would be
enforced for the duration of the event.
Under the provisions of 33 CFR 100.501,
from 11 a.m. to 5 p.m. on June 24, 2012,
vessels may not enter the regulated area
unless they receive permission from the
Coast Guard Patrol Commander.

Discussion of Proposed Rule

The Coast Guard is establishing a
temporary special local regulation on
specified waters of the Back River,
Messick Point in Poquoson, Virginia.
The regulated area will be established in
the interest of public safety during the
“Chesapeake Bay Workboat Race”, and
will be enforced from 11 a.m. to 5 p.m.
on June 24, 2012. The Coast Guard, at
its discretion, when practical, will allow
the passage of vessels when races are
not taking place. Except for participants
and vessels authorized by the Captain of
the Port or his Representative, no person
or vessel may enter or remain in the
regulated area.

This regulation would establish an
enforcement location to include all
waters of the Back River, Poquoson,
Virginia, bounded to the north by a line
drawn along latitude 37°06’30” N,
bounded to the south by a line drawn
along latitude 37°16’15” N, bounded to
the east by a line drawn along longitude
076°18’52” W and bounded on the west
by a line drawn along longitude
076°19'30” W.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented

by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. We expect the economic impact
of this proposed rule to be so minimal
that a full Regulatory Evaluation is
unnecessary. Although this rule
prevents traffic from transiting a portion
of certain waterways during specified
times, the effect of this regulation will
not be significant due to the limited
duration that the regulated area will be
in effect and the extensive advance
notifications that will be made to the
maritime community via marine
information broadcasts, local radio
stations and area newspapers so
mariners can adjust their plans
accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases, vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.
This proposed rule would affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
this section of the Back River during the
event.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.
This regulation will not have a
significant impact on a substantial
number of small entities because: (i) It
will be enforced only for a short period

of time (six hours); (ii) vessels may be
granted the opportunity to transit the
safety zone during the period of
enforcement if the Patrol Commander
deems it safe to do so; (iii) vessels may
transit around the safety zone; and (iv)
before the enforcement period, the Coast
Guard will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact LCDR
Christopher O’Neal. The Coast Guard
will not retaliate against small entities
that question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise



19572

Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/Proposed Rules

have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”

under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or

cumulatively have a significant effect on
the human environment. This rule is
categorically excluded, under figure 2—
1, paragraph (34)(h), of the Instruction.
This rule involves implementation of
regulations within 33 CFR part 100 that
apply to organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.
2.In §100.501, Table to § 100.501,

add temporary line No. 26 to read as
follows:

§100.501 Special Local Regulations;
Marine Events in the Fifth Coast Guard
District.

* * * * *

Table To §100.501.—All coordinates
listed in the Table to § 100.501 reference
Datum NAD 1983.

COAST GUARD SECTOR HAMPTON ROADS—COTP ZONE

No. Date Event Sponsor Location
26 ...... June 24, 2012— 2012 Chesapeake Chesapeake Bay The regulated area includes all waters of the Back River, Poquoson, Vir-
11 am.to 5 Bay Workboat Workboat Race ginia, bounded to the north by a line drawn along latitude 37°06"30” N,

p.m. Race.

Committee.

bounded to the south by a line drawn along latitude 37°16"15” N,

bounded to the east by a line drawn along longitude 076°18’52” W and
bounded on the west by a line drawn along longitude 076°19'30” W.
All coordinates reference Datum NAD 1983.
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* * * * *

Dated: March 13, 2012.
Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2012-7790 Filed 3—30-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket No. USCG—2012-0130]

RIN 1625-AA00
Safety Zone; Wedding Fireworks
Display, Boston Inner Harbor, Boston,

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
navigable waters of the Boston Inner
Harbor in the vicinity of Anthony’s Pier
4, Boston, MA for a wedding fireworks
display. This temporary safety zone is
necessary to protect spectators and
vessels from the hazards associated with
fireworks displays.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 2, 2012. Requests for
public meetings must be received by the
Coast Guard on or before April 9, 2012.
The Coast Guard anticipates that this
proposed rule will be effective from 8
p-m. to 11 p.m. on May 19, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0130 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand Delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Mark Cutter,
Coast Guard Sector Boston Waterways
Management Division, telephone 617-
223-4000, email
Mark.E.Cutter@uscg.mil or Lieutenant
Junior Grade Isaac Slavitt, Coast Guard
First District Waterways Management
Branch, telephone 617-223-8385, email
Isaac.M.Slavitt@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://www.
regulations.gov and will include any
personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG—-2012-0130),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://www.
regulations.gov) or by fax, mail, or hand
delivery, but please use only one of
these means. If you submit a comment
online via www.regulations.gov, it will
be considered received by the Coast
Guard when you successfully transmit
the comment. If you fax, hand deliver,
or mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment”’ box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2012-0130" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit

comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0130” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one by using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 1231; 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04-6, 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to establish safety zones.

This proposed safety zone is
necessary to ensure the safety of
spectators and vessels from hazards
associated with the fireworks display.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Isaac.M.Slavitt@uscg.mil
mailto:Mark.E.Cutter@uscg.mil
http://www.regulations.gov
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Discussion of Proposed Rule

Ocean State Pyrotechnics, Inc is
sponsoring a wedding fireworks display
on the waters of Boston Inner Harbor in
the vicinity of Anthony’s Pier 4, Boston,
MA. The Captain of the Port (COTP)
Boston has determined that fireworks
displays in close proximity to watercraft
and waterfront structures pose a
significant risk to public safety and
property. Such hazards include
obstructions to the waterway that may
cause marine casualties and the
explosive danger of fireworks and debris
falling into the water that may cause
death or serious bodily harm.
Establishing a safety zone around the
location of this fireworks event will
help ensure the safety of spectators,
vessels and other property and help
minimize the associated risks. This
proposed safety zone will encompass a
450-foot radius around the firework
barge.

The fireworks display will occur from
approximately 8:30 p.m. until 10:30
p.m. on May 19, 2012. To ensure public
safety the proposed safety zone will be
enforced immediately before, during,
and immediately after the fireworks
launch. If the event is cancelled due to
inclement weather, then the proposed
safety zone will not be enforced.

All persons and vessels shall comply
with the instructions of the COTP or the
designated on-scene representative.
Entry into, transiting, or anchoring
within the regulated area is prohibited
unless authorized by the COTP or the
designated on-scene representative. The
COTP Boston or the on-scene
representative may be contacted via
VHF Channel 16.

The Final Rule will not be published
30 days before the event and the
effective date of this proposed rule as is
generally required by 5 U.S.C. 553(d)(3).
The Coast Guard will accept comments
on this shortened period and address
them in the final rule.

Public notifications will be made
prior to the event via appropriate
means, and may include the Local
Notice to Mariners and marine
information broadcasts.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
limited time that vessels will be
restricted from the fireworks display
area. The safety zone will be in effect for
approximately three hours during the
evening hours. The Coast Guard expects
minimal adverse impact to mariners
from the activation of the zone as
information on the event will be
extensively advertised in the public,
affected mariners may request
authorization from the COTP or the
designated on-scene representative to
transit the zone, and advance
notification will be made to the
maritime community via Local Notice to
Mariners and Broadcast Notice to
Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule will affect the
following entities, some of which may
be small entities: The owners and
operators of vessels intending to transit
or anchor in a portion of the Boston
Inner Harbor in the vicinity of
Anthony’s Pier 4, Boston, MA during
the effective period.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
in effect for only three hours on a single
day during the late evening and vessels
will be able to transit around the safety
zone. Before the effective period, we
will issue maritime advisories widely
available to users of the waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining

why you think it qualifies and how and
to what degree this rule would
economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.

If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact 1-888—REG—
FAIR (1-888-734—3247). The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
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Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did

not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination will be
available in the docket where indicated
under ADDRESSES. This proposed rule
involves establishment of a safety zone
on the waters of the East River during
a firework works display. This rule
appears to be categorically excluded,
under figure 2—1, paragraph (34)(g), of
the Commandant Instruction.

We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREA

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Public
Law 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add §165.T01-0130 to read as
follows:

§165.T01-0130 Safety Zone; Wedding
Fireworks Display, Boston Inner Harbor,
Boston, MA.

(a) Regulated Area. The following area
is a temporary safety zone: All navigable
waters from surface to bottom, within a
450-foot radius of position 42°21'19” N,
071°02’32” W. This position is located
approximately 450-feet off of Anthony’s
Pier 4, Boston Inner Harbor Boston, MA.

(b) Definitions. For purposes of this
section ‘“Designated on-scene
representative” is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the Captain

of the Port Boston (COTP) to act on the
COTP’s behalf.

(c) Effective Period. This rule will be
effective and will be enforced from
8 p.m. to 11 p.m. on May 19, 2012.

(d) Regulations.

(1) The general regulations contained
in 33 CFR 165.23, as well as the
following regulations, apply.

(2) No vessels, except for fireworks
barge and accompanying vessels, will be
allowed to enter into, transit, or anchor
within the safety zone without the
permission of the COTP or the
designated on-scene representative.

(3) All persons and vessels shall
comply with the instructions of the
COTP or the designated on-scene
representative. Upon being hailed by a
U.S. Coast Guard vessel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(4) Vessel operators desiring to enter
or operate within the regulated area
shall contact the COTP or the
designated on-scene representative via
VHF channel 16 or 617-223-3201
(Sector Boston Command Center) to
obtain permission.

(5) Vessel operators given permission
to enter or operate in the regulated area
must comply with all directions given to
them by the COTP or the designated on-
scene representative.

Dated: March 15, 2012.
J.N. Healey,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. 2012-7782 Filed 3-30-12; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 27
[WT Docket No. 12-69; FCC 12-31]

Promoting Interoperability in the 700
MHz Commercial Spectrum;
Interoperability of Mobile User
Equipment Across Paired Commercial
Spectrum Blocks in the 700 MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the
Commission seeks comment on whether
the customers of Lower 700 MHz B and
C Block licensees would experience
harmful interference—and if so, to what
degree—if the Lower 700 MHz band
were interoperable. The Commission
also explores the next steps should it
find that interoperability would cause
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limited or no harmful interference to
Lower 700 MHz B and C Block
licensees, or that such interference can
reasonably be mitigated through
industry efforts and/or through
modifications to the Commission’s
technical rules or other regulatory
measures. The Commission initiates this
proceeding to promote interoperability
in the Lower 700 MHz band and to
encourage the efficient use of spectrum.
DATES: Interested parties may file
comments on or before June 1, 2012,
and reply comments on or before July
16, 2012.

ADDRESSES: You may submit comments,
identified by WT Docket No. 12-69, by
any of the following methods:

» Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

» Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

= Mail: Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

= People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Brenda Boykin, Wireless
Telecommunications Bureau, (202) 418—
2062, email Brenda.Boykin@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) in WT
Docket No. 12-69, adopted March 21,
2012, and released March 21, 2012. The
full text of the NPRM is available for
inspection and copying during business
hours in the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.

1The Commission has a longstanding interest in
promoting the interoperability of mobile user

Also, it may be purchased from the
Commission’s duplicating contractor at
Portals II, 445 12th Street SW., Room
CY-B402, Washington, DC 20554; the
contractor’s Web site, http://
www.bcpiweb.com; or by calling (800)
378-3160, facsimile (202) 488—5563, or
email FCC@BCPIWEB.com. Gopies of
the NPRM also may be obtained via the
Commission’s Electronic Comment
Filing System (ECFS) by entering the
docket number WT Docket No. 12—-69.
Additionally, the complete item is
available on the Federal
Communications Commission’s Web
site at http://www.fcc.gov.

I. Introduction

1. The Communications Act directs
the Commission to, among other things,
promote the widest possible
deployment of communications
services, ensure the most efficient use of
spectrum, and protect and promote
vibrant competition in the marketplace.
On each occasion where the
Commission has made available new
spectrum for mobile telephony and/or
broadband, it has strived to meet these
important goals. This was the case when
the Commission launched its
proceeding to free up the 700 MHz band
for commercial mobile services, as it
expressly recognized the need to
“balance several competing goals,
including facilitating access to spectrum
by both small and large providers,
providing for the efficient use of the
spectrum, and better enabling the
delivery of broadband services in the
700 MHz Band.”

2. Since the completion of the 700
MHz auction and the subsequent
clearing of the spectrum, however,
certain Lower 700 MHz A Block
licensees have asserted that the
development of two distinct band
classes within the Lower 700 MHz band
has hampered their ability to have
meaningful access to a wide range of
advanced devices. The result, they
argue, is that this spectrum is being
built out less quickly than anticipated
(and in some cases not at all), so that a
large number of Lower 700 MHz A
Block licensees are unable to provide
the level of service and degree of
competition envisioned at the close of
the auction and as contemplated by the
Communications Act. The 700 MHz
band, at 70 megahertz, one of the largest
commercial mobile service bands, is the

equipment in a variety of contexts as a means to
promote the widest possible deployment of mobile

only non-interoperable commercial
mobile service band.

3. The record to date in response to
the underlying Petition for Rulemaking
reveals disagreement over the rationale
for the distinct band classes, and the
wisdom of maintaining both. At its core,
the dispute is whether a unified band
class would result in harmful
interference to Lower 700 MHz
licensees in the B and C Blocks and
whether, if harmful interference exists,
it reasonably can be mitigated.

4. There is express agreement,
however, that a unified band class
across the Lower 700 MHz band has the
potential to yield significant benefits for
all licensees. Indeed, as AT&T, the
primary holder of Lower B and C Block
licenses, affirmed in a recent letter to
the Commission, “[AT&T] indeed
anticipate[s] that there would be
increased opportunity [if interference
concerns were addressed] for
commercial relationships with A Block
licensees.” Unfortunately, no industry-
led solution to the lack of
interoperability has yet emerged.

5. Therefore, the Commission initiates
this rulemaking proceeding to promote
interoperability in the Lower 700 MHz
band and to encourage the efficient use
of spectrum.? The Commission will
evaluate whether the customers of
Lower 700 MHz B and C Block licensees
would experience harmful
interference—and if so, to what
degree—if the Lower 700 MHz band
were interoperable. The Commission
also explores the next steps should it
find that interoperability would cause
limited or no harmful interference to
Lower 700 MHz B and C Block
licensees, or that such interference can
reasonably be mitigated through
industry efforts and/or through
modifications to the Commission’s
technical rules or other regulatory
measures.

II. Background

6. 700 MHz Band. The 700 MHz band
(698—806 MHz), illustrated in the
following figure, is comprised of 70
megahertz of commercial, non-guard
band spectrum, 4 megahertz of guard
band spectrum, 24 megahertz of public
safety: Spectrum, and 10 megahertz of
spectrum that will be reallocated for
public safety use pursuant to recent
Congressional mandate.

services, ensure the most efficient use of spectrum,
and protect and promote competition.
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“BOxx™ indicates Band Classes proposed as part of the international 3GPP industry LTE technical standards processes.
* The D Block will be reallocated for use by public safety entities as directed by the Middle Class Tax Relief and Job Creation Act of 2012

7. As shown above, the Lower 700
MHz band spectrum (698-746 MHz)
consists of 48 megahertz of commercial
spectrum, with three blocks of 12
megahertz each of paired spectrum
(Lower A, B, and C Blocks), and two
blocks of 6 megahertz each of unpaired
spectrum (Lower D and E Blocks). The
Lower A Block spectrum is adjacent to
Channel 51 (692—-698 MHz), which has
been allocated for TV broadcast
operations at power levels of up to 1000
kW.2 The Lower A Block is also
adjacent to the unpaired Lower 700
MHz E Block, where licensees (along
with Lower 700 MHz D Block licensees)
may operate at power levels up to 50
kW.3 The Upper 700 MHz band (746—
806 MHz) consists of the C Block, which
is comprised of 22 megahertz of paired
spectrum for commercial use, two guard
bands, the public safety allocation, and

247 CFR 73.622(f)(8). Maximum ERP of 1000 kW
is allowed if antenna HAAT is at or below 365
meters. For higher HAAT levels, lower maximum
ERP is allowed according to the “Maximum
Allowable ERP and Antenna Height for DTV
Stations on Channels 14-59, All Zones” table.

347 CFR 27.50(c)(7). Lower 700 MHz C, D, and
E Block fixed and base stations may operate at total
power levels up to 50 kW ERP in their authorized
6 megahertz spectrum blocks. In the recent ATT-
Qualcomm transaction, in which AT&T acquired all
of the Lower 700 MHz D Block licenses and Lower
700 MHz E Block licenses covering 70 million
people, the Commission conditioned the
assignment of these licenses on AT&T’s compliance
with the requirements that: (1) It operates on the
associated spectrum under the same power limits
and antenna height restrictions that apply to the
Lower 700 MHz A, B, and C Block licensees; (2) it
does not use the acquired licenses for uplink
transmission; and (3) its operations on the
associated spectrum avoid undue interference to
operations of other Lower 700 MHz A, B, and G
Block licensees, as specified therein. Application of
AT&T Inc. and Qualcomm Incorporated For
Consent To Assign Licenses and Authorizations,
Order, WT Docket No. 11-18, 26 FCC Red 17589,
17616-18 paras. 61-68 (2011) (AT&T/Qualcomm
Order).

the D Block, which consists of 10
megahertz of paired spectrum that will
be reallocated for use by public safety
entities, in accordance with the Middle
Class Tax Relief and Job Creation Act of
2012.

8. Assignment of Licenses in the 700
MHz Band. The Commission has
assigned licenses for the 700 MHz band
through several auction proceedings.
The Commission auctioned licenses for
the guard bands in the Upper 700 MHz
band in 2000, and it initially auctioned
licenses in the Lower C and D Blocks in
2002. In 2008, the Commission
auctioned licenses in the Lower 700
MHz band A, B, and E Blocks, as well
as the Upper 700 MHz band C Block.

9. Performance Requirements. In
adopting rules for the 700 MHz band,
the Commission’s goals included
promoting commercial access to 700
MHz band spectrum, as well as
providing licensees with flexibility in
the services to be offered and the
technologies to be deployed. For the
Lower 700 MHz C and D Block licenses
that were auctioned in 2002, the
Commission required licensees to
provide “substantial service” to their
license service areas no later than the
end of the license term. In 2007, the
Commission adopted performance
requirements for licenses in the 700
MHz band that subsequently were
auctioned in 2008, including Lower 700
MHz A Block. Specifically, Cellular
Market Area (CMA)-based and
Economic Area (EA)-based licensees are
required to provide service sufficient to
cover 35 percent of the geographic area
of their licenses within four years and
70 percent of this area within ten years
(the license term), and Regional
Economic Area Grouping (REAG)
licensees must provide service sufficient
to cover 40 percent of the population of

their license areas within four years and
75 percent of the population within ten
years. For licensees that fail to meet the
applicable interim benchmark, the
license term is reduced by two years,
which would require that the end-of-
term benchmark be met within eight
years, and the Commission may take
other enforcement action. At the end of
the license term, licensees that fail to
meet the end-of-term benchmark are
subject to a “keep what you use” rule,
which will make unused spectrum
available to other potential users.

10. Development of 3GPP Technical
Standards. Industry standards for Long-
Term Evolution (LTE) wireless
broadband technology are developed by
the 3rd Generation Partnership Project
(3GPP), a consensus-driven
international partnership of industry-
based telecommunications standards
bodies. 3GPP, established in 1998, is an
industry-based group and it is not
associated with any governmental
agency.* In the Lower 700 MHz band,
there are two different 3GPP operating
bands: ® Band Class 12, which covers
operations in the Lower A, B, and C
Blocks, and Band Class 17, which
covers operations in the Lower B and C
Blocks only. The spectrum to which
Band Class 17 applies is a subset of the
spectrum covered by Band Class 12.
Entities involved in the creation of Band

4Its world-wide partners come from Asia, Europe,
and North America. 3GPP’s many technical
specification groups meet in various countries
throughout the year to carry out the organization’s
mission. See 3GPP—About 3GPP, http://
www.3gpp.org/-About-3GPP (last visited Mar. 12,
2012). For the schedules of the meetings, see
3GPP—3GPP Calendar, http://www.3gpp.org/3GPP-
Calendar (last visited Mar. 12, 2012).

5 Hereinafter, the Commission refers to each 3GPP
LTE Operating Band as a “Band Class.” For
example, the Commission refers to 3GPP LTE
Operating Band 12 as “Band Class 12.”
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Class 17 during 3GPP proceedings assert
that it was necessary to create a separate
band class for Lower 700 MHz B and C
Block licenses in order to avoid
interference issues from DTV in
Channel 51 and high power operations
in the E Block. In the Upper 700 MHz
band, the Band Class 13 specification
provides for operations in the Upper C
Block, and Band Class 14 provides for
operations in the public safety spectrum
(including the Upper 700 MHz D Block).
3GPP has adopted certain technical
specifications for user equipment
operating in different 700 MHz bands.
Output power and the OOBE
specifications for LTE equipment are the
same for all commercial paired
frequencies in the Lower 700 MHz
band.® The 3GPP specifications differ
for receiver blocking requirements. The
3GPP specified requirements for
receiver blocking are the same for Band
Class 13 and Band Class 14 equipment,
but Band Class 12 and Band Class 17
each have different and distinct
blocking requirements, due to
differences in each band’s relative
proximity to neighboring high-powered
operations in the E block.”

11. 700 MHz Interoperability Petition
for Rulemaking. In late 2009, an alliance
comprised of four Lower 700 MHz A
Block licensees (Petitioners) filed a
petition for rulemaking, asking the
Commission to “assure that consumers
will have access to all paired 700 MHz
spectrum that the Commission licenses,
to act so that the entire 700 MHz Band
will develop in a competitive fashion,
and to adopt rules that prohibit
restrictive equipment arrangements that
are contrary to the public interest.”
Petitioners request the Commission to
require that all mobile units for the 700
MHz band be capable of operating over
all frequencies in the band. Petitioners
further request “an immediate freeze on
the authorization of mobile equipment
that is not capable of operation on all
paired commercial 700 MHz
frequencies.” The Wireless
Telecommunications Bureau sought

6 See §§6.2.2, 6.6.2, and 6.6.2.2.3 of 3GPP TS
36.101 V9.9.0 (2011-09). The class 3 devices (UE)
maximum transmit power is 23dBm for all bands
with +2dB tolerance, and Table 6.6.2.2.3—1 specifies
the spectrum emission limits for available channel
bandwidths.

7 Receiver blocking requirements address a
receiver’s ability to receive at least 95% of the
maximum throughput at its assigned channel in the
presence of an unwanted interfering signal falling
into the device receive band or into the first
adjacent 15 megahertz. See Table 7.6.1.1-2, Section
7.6.1 of 3GPP TS 36.104 V9.9.0 (2011-09). Unlike
Band Class 17, 3GPP determined that Band Class 12
cannot achieve the typical minimum specification
for blocking interference from the Lower 700 MHz
E Block, so this requirement was omitted from the
Band 12 technical specification.

comment on the Petition in 2010. See 75
FR 9210. All future filings concerning
RM-11592 should be made in this
docket, WT Docket No. 12—69.

12. The Commission received 18
comments and 13 reply comments in
response to the Petition. Commenters
are divided on the merits of the relief
sought in the Petition. Commenters in
support of the Petition include smaller,
regional 700 MHz licensees, a coalition
including Sprint Nextel and T-Mobile,
trade associations representing rural and
smaller providers, a coalition of public
interest groups, and public safety
associations. These supporters assert
that the mobile devices currently being
developed for AT&T and Verizon
Wireless preclude supporting operation
on Lower A Block spectrum and that
this is contrary to the public interest
and anti-competitive. They argue that
small providers that acquired Lower
band 700 MHz Block A spectrum are left
without viable and widely usable
equipment options. Thus, they contend
that unless Verizon Wireless and AT&T
are required to support Band Class 12 in
their devices, Lower A Block licensees
will not be able to obtain devices with
competitive economies of scale. They
also argue that requiring full 700 MHz
support will maximize roaming
opportunities. Specifically, Petitioners
assert that a prerequisite for negotiating
roaming agreements is the availability of
capable devices and that there is no
basis for negotiation if there are no
mobile devices that work across 700
MHz frequency blocks. While the
Petition requests interoperability across
the entire 700 MHz band, subsequent
filings from some of the proponents of
an interoperability requirement,
including parties to the Petition, have
asked the Commission to first focus on
establishing an interoperability
requirement for the Lower 700 MHz
band.

13. In their initial comments, parties
such as AT&T and Verizon Wireless,
device manufacturers Motorola and
Qualcomm, and TIA, a manufacturer
trade association, opposed the Petition.
They argued that without Band Class 17
filtering, Lower 700 MHz B and C
licensees will face greater levels of
harmful interference. Further, they
suggested that an interoperability
requirement at that time, spring 2010,
would have unnecessarily delayed the
deployment of 700 MHz mobile
broadband devices. They contended that
the existing 3GPP band classes were
crafted through an open process and are
responsive to the realities of the
engineering and manufacturing
constraints of the Commission-defined
spectrum blocks. Further, AT&T

asserted that nothing prevents 700 MHz
A Block licensees from negotiating
roaming deals with any provider
offering services on other 700 MHz
blocks. AT&T also argued that even if A
Block licensees will have greater
difficulty or face higher costs in
developing handsets for use on the A
Block, those disadvantages are fully
reflected in the lower prices A Block
licensees paid to obtain A Block
spectrum.

14. Workshop on Interoperability. Last
year, to update the record and gather
additional information, the Wireless
Telecommunications Bureau held a
workshop on the status and availability
of interoperable mobile user equipment
across commercial spectrum blocks in
the 700 MHz band. Panelists included a
range of industry experts, including
licensees holding spectrum in different
portions of the 700 MHz band, as well
as public interest advocates and
equipment manufacturers. In addition to
exploring solutions for promoting the
development and availability of
equipment for the 700 MHz band, the
workshop discussed providers’
technology choices, such as the planned
deployment of LTE, and how these
technology choices affect equipment
availability, competition, and roaming.
Panelists discussed the technical
feasibility of an interoperability
condition, as well as how an
interoperability requirement might
affect such factors as device cost and
performance, and the need for
additional development and testing.

15. Other Developments Regarding
the 700 MHz Band. On March 15, 2011,
CTIA and RCA filed a petition for
rulemaking and request for licensing
freezes on Channel 51, urging the
Commission to facilitate the deployment
of wireless broadband services in the
Lower 700 MHz A Block by providing
a stable interference environment that
allows licensees to plan network
deployments. The petition noted the
potential for interference between
Channel 51 broadcast and Lower 700
MHz A Block licensees. On March 28,
2011, the Media Bureau requested
comment on the petition, and in August
2011, the Media Bureau adopted a
freeze on the filing of certain
applications with respect to operations
on Channel 51. The freeze covers (1)
applications for low power television,
TV translator, replacement translators,
and Class A television facilities on
Channel 51, and displacement
applications on this channel; and (2)
applications for minor change for low
power and full power television stations
on Channel 51.
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16. AT&T/Qualcomm Transaction.
On January 13, 2011, AT&T and
Qualcomm filed an application for
Commission consent to the assignment
or transfer of control of all eleven of
Qualcomm’s D and E Block licenses in
the Lower 700 MHz band to AT&T. The
Commission sought comment on the
proposed transaction. Several parties
asked the Commission to impose
requirements relating to device
interoperability as a condition of
approving the transaction. After
examination of the record, the
Commission approved the assignment
on December 22, 2011, but declined to
adopt an interoperability condition. The
Commission observed that even
assuming that the lack of Lower 700
MHz interoperability causes significant
competitive harm, such harm already
existed independent of the license
transfer applications. The Commission
concluded that the better course would
be to consider the numerous technical
issues raised by the lack of
interoperability through a rulemaking
proceeding, which the Commission
undertakes in this NPRM.

II1. Discussion

A. Challenges To Achieving
Interoperability

17. The Commission historically has
been interested in promoting
interoperability. Beginning with the
licensing of cellular spectrum, the
Commission has opined that consumer
equipment should be capable of
operating over the entire range of
cellular spectrum as a means to “insure
full coverage in all markets and
compatibility on a nationwide basis.”
Although the Commission did not adopt
a rule to require band-wide
interoperability for PCS, it again
stressed the importance of
interoperability by acknowledging
industry efforts to establish voluntary
interoperability standards and asserted
that “[t]he availability of
interoperability standards will deliver
important benefits to consumers and
help achieve the Commission’s
objectives of universality, competitive
delivery of PCS, that includes the ability
of consumers to switch between PCS
systems at low cost, and competitive
markets for PCS equipment.” The
Commission also stated that if PCS
technology did not develop in a manner
to accommodate roaming and
interoperability, it might consider “what
actions the Commission may take to
facilitate the more rapid development of
appropriate standards.”

18. Availability of End-User
Equipment. According to the

Petitioners, a lack of interoperability in
the Lower 700 MHz band has cut off
meaningful access for many Lower A
Block licensees to cutting-edge devices,
and even those that do have access are
able to acquire only a fraction of what
other 700 MHz licensees are able to
procure. Petitioners and proponents of a
near-term interoperability requirement
make essentially two arguments.
Specifically, Vulcan argues that
equipment vendors currently first serve
the needs of ““the unique band class that
is dominated by AT&T” and that this
slows the time to market for Lower A
Block licensees because they experience
a lack of access to new devices and face
delays in the development of standards,
chipsets, and equipment. Similarly,
RTG asserts that equipment
manufacturers have little incentive to
innovate and provide compatible
devices for smaller markets, particularly
when providing interoperable devices
would run contrary to their largest
customers’ desires.

19. Petitioners and other proponents
also claim that an interoperability
requirement should enable Lower A
Block licensees and other Lower 700
MHz licensees to benefit from
economies of scale with respect to
mobile devices, which in turn would
promote greater affordability that can be
passed along to consumers. RCA argues
that even where Band Class 12
equipment can be made available, the
costs are unnecessarily inflated by the
limited scale resulting from the lack of
interoperability across the 700 MHz
spectrum. According to the record,
Cellular South was able to find a
manufacturer willing to supply it with
devices that included, at a minimum,
Band Class 12 frequencies, but “‘the cost
of obtaining such devices without the
economies of scale available based upon
demand for similar devices by a
nationwide carrier made pursuing the
opportunity not economically feasible.”
Cellular South asserts that the necessary
““scale” to obtain pricing that would
allow it to bring devices to market
would be expected to involve more than
one million devices and in any case no
less than a half million devices.

20. Nationwide providers AT&T and
Verizon Wireless respond that Lower
700 MHz A Block licensees are free to
negotiate with device manufacturers.
Verizon Wireless claims that “those
decisions have to be made by those
carriers to meet their own individual
business plans. Verizon Wireless has
nothing to do with those decisions.”
Verizon Wireless also asserts that there
are at least 33 companies that
manufacture devices for the U.S. market
and that Petitioners “provide no

evidence about their efforts (or the
apparent lack thereof) to obtain the
devices they want, either individually
or through a consortium, from any of
these potential suppliers.”

21. The Commission seeks comment
on Petitioners’ and other proponents’
argument that an interoperability
requirement in the 700 MHz band is
necessary to obtain affordable, advanced
mobile devices to deploy service to
consumers in smaller, regional, and
rural service areas. To what extent have
any Lower A Block licensees
successfully negotiated with equipment
vendors to date? What efforts have other
Lower A Block licensees undertaken to
negotiate with equipment vendors?
Would an interoperability requirement
help enable Lower A Block licensees to
benefit from economies of scale with
respect to mobile devices, and what
would be the benefits to consumers? Do
manufacturers require a provider to
purchase a minimum number of
devices? If so, what is that number and
is it prohibitive for a smaller provider to
achieve such a scale? The Commission
seeks data and evidence in support of
all of these claims.

22. Effect on the Deployment of
Advanced Broadband Services. The
record to date suggests that, unless
mobile user equipment is capable of
operating on all paired commercial
Lower 700 MHz spectrum, the
deployment of facilities-based mobile
broadband networks could be
hampered, particularly in rural and
unserved areas. The Commission notes
that a significant number of Lower A
Block licenses are held by smaller, rural,
and regional licensees. Petitioners and
proponents argue that requiring all
Lower 700 MHz licensees to use
interoperable equipment would increase
the likelihood that these Lower A Block
licensees can obtain the necessary
financing to deploy networks and
devices. They add that the inability of
small and regional providers to obtain
interoperable devices impedes their
ability to compete in the provision of 4G
services, makes it difficult to maintain
current customers and acquire new
ones, results in equipment costs that are
higher than for other bands, and creates
uncertainty for spectrum holders that
could have adverse effects on
investment in deployment of networks
and devices. RCA and Triad argue that
Lower A Block licensees’ inability to
obtain affordable end user devices could
cause the A Block spectrum to remain
fallow for an extended period of time.

23. AT&T responds that an
interoperability requirement in the
Lower 700 MHz spectrum would
impose unreasonable burdens on
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AT&T’s ability to build out its Lower
700 MHz spectrum. Specifically, AT&T
claims that such a requirement would
create “‘substantial disruption and delay
to [its] current LTE deployment plans
and significant additional costs.” AT&T
claims that if it were required to
abandon plans to use Band Class 17 and
deploy a network around Band Class 12,
it would need to upgrade its LTE base
stations and develop and obtain ‘“new
chipsets, devices and radio equipment,
a process that usually takes years to
complete.” It also asserts that adding
Band Class 12 capabilities into its
mobile devices along with Band Class
17 capabilities would make the devices
substantially larger, likely shorten
battery life, and potentially require the
tradeoff of other uses, such as bands
used for international roaming. In
addition, as discussed below, AT&T’s
objections also stem from issues
associated with potential interference
concerns from Channel 51 operations
and high power Lower E Block
broadcasts.

24. The Commission asks commenters
to submit additional detailed metrics to
evaluate the effects of an
interoperability requirement on
competition. Specifically, would the use
of interoperable equipment promote
consumer choice by facilitating the
portability of mobile devices between
service providers, thereby allowing
consumers to switch more easily
between providers? At the same time,
would deployment of Lower 700 MHz B
and C Block service be delayed by a
move towards interoperability, either by
rule or industry agreement? What would
be the relevant costs associated with
possible Commission action? What costs
would Lower 700 MHz B and C
licensees who have already committed
to Band Class 17, or who plan to do so,
incur if the Commission adopts an
interoperability rule in the Lower 700
MHz spectrum?

25. Would a requirement that mobile
user equipment be capable of operating
on all paired commercial Lower 700
MHz spectrum facilitate deployment of
facilities-based mobile broadband
networks in rural and unserved areas?
Are Lower A Block licensees just as
likely to obtain funding and obtain
affordable mobile equipment without
Commission action? The Commission
also seeks specific data and anecdotal
evidence to support claims that an
interoperability obligation would
require complete redesign and upgrade
of devices and base stations. The
Commission seeks additional
information on the necessary changes to
chipsets and the timeframes these
changes will impose.

26. U.S. Cellular recently announced
the planned launch of a 4G LTE network
that will cover 25 percent of U.S.
Cellular’s customers and will use the
700 MHz licenses of its partner, King
Street Wireless. C-Spire, in contrast,
reportedly has delayed its previously
announced launch of its 4G LTE
network. The Commission asks Lower A
Block licensees to provide detailed
information on the effect that a lack of
interoperability has had, if any, on their
efforts to deploy service. Commenters
should be as specific as possible and
should, where possible, include data or
affidavits.

27. Roaming. A number of
commenters argue that an
interoperability requirement would
promote roaming among 700 MHz
licensees. These proponents argue that
requiring the use of interoperable
equipment in the Lower 700 MHz band
would promote the commercial
availability of mobile device equipment
for all Lower 700 MHz licensees.
Without that equipment, Lower 700
MHz A Block licensees maintain they
cannot build out their networks, which
they claim is a prerequisite for the
negotiation of roaming agreements.
Petitioners also claim that they have no
reason to expect such mobile devices to
be available on a widespread, affordable
basis in the 700 MHz band and without
such devices, there is nothing to
negotiate. Petitioners contend that small
rural and regional carriers are in no
position to place bulk orders for mobile
devices that work in the Lower 700 MHz
A Block and also work in other 700
MH?z frequency blocks. They claim that
AT&T and Verizon Wireless are the only
ones who hold the market power with
the device manufacturers and the two
carriers currently are developing mobile
devices that work exclusively on their
bands. Without interoperable devices,
Petitioners state that there will be no
roaming in the 700 MHz band.

28. NTCA states that mobile
customers rely on and expect a
“seamless experience” that is made
possible by roaming arrangements.
Without roaming, NTCA explains that
customers will experience “isolated
islands of service.” Further, Petitioners
and other supporters assert that even if
Band Class 12 equipment were
available, from a technical perspective,
Band Class 17 device users would be
unable to roam on Band Class 12
networks operating on Block A. They
argue that a lack of interoperability
leaves customers of small carriers
“without an option for a nationwide
service, perpetually unable to roam on
the networks of the large carriers.”

29. AT&T and Verizon Wireless
respond that the Lower A Block
licensees are not prevented from
negotiating roaming arrangements with
providers offering services on the other
700 MHz blocks. AT&T also responds
that A Block licensees are free to
negotiate with handset manufacturers to
design, manufacture and deploy
wireless handsets and other devices that
operate within the spectrum bands that
are needed based upon their spectrum
holdings and business plans, including
Band Class 12 or other commercial
spectrum.” AT&T argues that “[t]he
Commission should not take action to
force carriers to utilize a certain
spectrum band for roaming,” but that
carriers should be able “to choose their
roaming partners based on factors like
network compatibility, price, coverage,
and call quality.” The Commission
seeks comment on whether
interoperability would promote
reasonable roaming arrangements
among 700 MHz providers and would
increase the number of providers that
are technologically compatible for
roaming partnership.

B. Potential for Harmful Interference

30. Even if the record demonstrates
that the existence of two distinct band
classes in the Lower 700 MHz band is
creating a device and network
deployment problem, the Commission
must ultimately resolve the central
question as to whether a single band
class would cause widespread harmful
interference to Lower 700 MHz B and C
Block licensees, who would otherwise
use Band Class 17 devices rather than
Band Class 12.

31. Interoperability issues are
particularly relevant at this time, as
licensees are in the process of deploying
LTE in the Lower 700 MHz band. As of
December 2011, AT&T has launched
LTE service using its Lower 700 MHz B
and C Block licenses in 15 markets. In
addition, as noted above, U.S. Cellular
recently announced the planned launch
of an LTE network that will cover 25
percent of its customers and will use the
700 MHz licenses of its partner, King
Street Wireless. As discussed earlier,
there are two Lower 700 MHz band LTE
standards for the Lower 700 MHz band,
with 3GPP Band Class 17 spanning the
B and C Blocks, and Band Class 12
spanning the A, B, and C Blocks. Some
commenters have argued that this, in
turn, fragments the device ecosystem for
LTE devices that operate in the Lower
700 MHz band and prevents
interoperability.

32. Commenters argue that there
would be two primary interference
concerns for providers operating in the



Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/Proposed Rules

19581

Lower 700 MHz B and C Blocks if these
providers were to substitute Band Class
12 for Band Class 17 in newly-offered
devices (as opposed to adding Band
Class 12 capabilities into devices along
with Band Class 17): (1) Reverse
intermodulation interference from
adjacent DTV Channel 51 operations;
and (2) blocking interference from
neighboring high-powered operations in
the Lower 700 MHz E Block. The
Commission focuses its technical
analysis on these two primary issues.
The Commission notes that some
commenters also express concern
regarding the need to deploy wider
filters in order to migrate to Band Class
12. The Commission observes, however,
that a transition from Band Class 17 to
Band Class 12 does not necessitate a
change to base station filtering.
Operators deploying networks in the
Lower 700 MHz B and C Blocks can
continue to filter base station receivers
as they would for Band Class 17, and
thus interference from Channel 51 to B
and C Block base stations is the same
regardless of whether Band Class 12
devices or Band Class 17 devices are
used. Commenters also raise other
potential interference concerns,
including interference from Band Class
12 devices into Channel 51 television
receivers, and other interference issues
that are specific to operations in the A
Block. The Commission does not
address those issues herein. The
Commission focuses the scope of this
proceeding to interference to Lower 700
MHz B and C Block operations that may
result from the adoption of Band Class
12 devices by Lower 700 MHz B and C
licensees, whether voluntarily or by
regulatory mandate.

33. AT&T asserts that both reverse
intermodulation and blocking
interference are significant issues. It
expects that managing and mitigating
the interference from Channel 51 and
any high power Lower E Block
broadcasts to its network would account
for the greatest expenses, and that its
customers would not, on balance,
benefit from AT&T migrating to Band
Class 12. AT&T argues that if it were
required to use Band Class 12 devices as
opposed to Band Class 17 devices, its
customers would be forced to use
devices that would expose them to
interference risks (from Channel 51 and
the E Block) they otherwise would not
face. Notwithstanding the foregoing,
AT&T affirms that it does not object to
supporting interoperability in the Lower
700 MHz band, assuming supply chain
availability, if interference challenges
from Channel 51 and the Lower 700

MH?z E Block licensees are addressed to
its satisfaction.

34. With regard to the Channel 51
interference concerns, Motorola’s view
in its original 3GPP proposal to create
Band Class 17 was that reverse
intermodulation interference could
happen when Band Class 12 devices are
close to high-powered Channel 51
transmission towers, which it believes
could result in in-band interference
because of the limited radio frequency
(RF) filtering capability of Band Class 12
filters. According to Motorola’s paper,
“the key issue” in determining the
possibility of such interference is “the
level of the DTV Channel 51 wideband
signal that would be present at the UE
antenna port based on a reasonable
deployment scenario,” but Motorola
does not provide evidence showing the
circumstances that could produce
conditions suitable to create reverse
intermodulation interference from
Channel 51.

35. Proponents of an interoperability
requirement argue that no reverse
intermodulation interference would
occur, and that if an operator does
experience any such interference,
solutions exist to mitigate Channel 51
interference concerns to Band Class 12
devices operating in the B and/or C
Blocks. According to Cellular South and
King Street Wireless, “With [less than
five megahertz] Tx bandwidth, any
Channel 51-700 intermodulation
products would not fall within the
device receive blocks (no self-
interference issue).” They represent that
this is because a strong signal from
Channel 51 must mix with a full-power
Lower 700 MHz B and C Block device
transmission, but “LTE base stations do
not allow devices to transmit at full
power with [greater than five megahertz]
bandwidth due to a self-desense issue.”
Essentially, Cellular South and King
Street Wireless argue that power
amplifier linearity in a mobile device
improves considerably when it is not
transmitting at full power and that if the
device transmitted bandwidth is less
than five megahertz, then
intermodulation products resulting from
the combination of Channel 51 and
Lower 700 MHz band C Block transmit
frequencies would not cause
intermodulation interference. Finally,
they point out that if intermodulation
interference is experienced, the wireless
operator “‘may deploy an LTE base
station several hundred meters away
from the Channel 51 station to control
device transmit power and provide a
stronger downlink desired signal.”

36. Vulcan performed lab and field
tests to test the assertion that “reverse
intermodulation distortion caused by

Channel 51 using a Band Class 12
device would create an interfering
signal in the B Block receiver.” Based
on the results of lab tests, Vulcan
concludes that a minimum signal level
of 0 dBm from Channel 51 would be
necessary to create an interference
signal at the noise floor of the B Block
receiver, and field measurements
showed that Channel 51 transmissions
were no stronger than -21 dBm. The
report indicates that the strongest signal
strength in the field measurements of
DTV Channel 51 is typically much
lower than necessary to generate
noticeable reverse intermodulation
interference. AT&T responds that the
tests referenced by Vulcan do not
represent real-world situations, because
the tests occurred only within a two
kilometer radius of the Channel 51
tower, whereas stronger signals from
Channel 51 can occur at closer
distances.

37. With regard to interference from
Lower E Block operations, Motorola
asserts that receiver blocking
performance may be degraded when
Band Class 12 devices are close to high-
powered Lower E Block transmission
towers, due to limited Band Class 12
device out-of-band blocking rejection.
According to AT&T, Band Class 17, with
an extra six megahertz of separation
from the Lower E Block, was created to
alleviate this concern, so that the device
filter can provide sufficient attenuation
of the E Block transmissions. It further
asserts that Band Class 12 has sub-
optimal filtering because of the lack of
sufficient frequency separation between
the Lower E Block and the starting
frequencies of Band Class 12.

38. The Coalition for 4G asserts that
network operators can eliminate
potential interference from Lower E
Block operations by deploying the A, B,
or C Block base stations near the E Block
transmitters. In support of its position
that interference from Lower 700 MHz
E Block transmitters is manageable for
Band Class 12 devices operating in
Lower 700 MHz B and C blocks,
Vulcan’s lab and field tests assess the
severity of interference issues to Band
Class 12 devices from high power 50 kW
transmissions in the Lower 700 MHz E
Block. The tests indicate that the
Atlanta field measurements of the
highest signal power ratios between the
50 kW Lower E Block and B Block are
typically 15 to 30 dB lower than
necessary to produce Lower B Block
receiver blocking. The tests conclude
that real-world tests found the
anticipated interference circumstances
are manageable and Band Class 17 is
redundant. Vulcan also asserts that the
test results confirm Band Class 12
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devices performance would not be
worse than Band Class 17 devices, and
that Band Class 17 already has greater
levels of internal interference from
within the Lower B and C Blocks.

39. In response, AT&T disagrees
generally with the effectiveness of these
potential mitigation techniques, stating
that (1) increasing the number of cell
sites near E Block transmitters or
Channel 51 towers would increase the
cost of providing 4G service, which
would eventually be passed on to
consumers, and (2) given the limited
number of available site locations,
coordination alone is insufficient to
solve Band Class 12 interference issues.
AT&T also asserts that adequate
coverage of a 50 kW mobile broadcast
service in the market in which Vulcan
conducted its testing would require at
least thirteen Lower 700 MHz E Block
transmitters, which would lead to
higher signal levels compared to the
four transmitters that were active when
testing was conducted by Vulcan. It is
unclear, however, how much higher the
signal levels may be close to a Lower E
Block transmitter that is surrounded by
twelve additional E Block transmitters
versus one that is surrounded by only
three. Whereas more base stations will
improve overall signal levels and
coverage, basic engineering calculations
would suggest that any increase to the
signal levels close to each base station,
where signals may be strong enough to
cause in-band receiver blocking
interference to neighboring bands,
would be negligible.

40. The Commission seeks comment
on these and any additional technical
and operational factors that should be
taken into consideration in any
transition to an interoperable Lower 700
MHz band. The Commission asks
interested parties to submit
measurements and quantitative analyses
regarding the magnitude and extent of
the interference risk from adjacent
Channel 51 and Lower Block E
transmissions for Band Class 12 devices
operating in the Lower B and C Blocks.
How effective are existing mitigation
measures, such as coordination between
Lower 700 MHz and DTV Channel 51
licensees? Further, what innovative
technical measures might be introduced
in the near future, such as better
performing RF duplexers and filters?
What additional interoperability
solutions exist or are being developed to
address these interference concerns?
The Commission also seeks comment on
the performance of Band Class 12
devices compared to Band Class 17
devices, as well as on other factors
relating to the operations in the Lower
B and C Blocks. Furthermore, in the

event unwanted harmful interference
cannot be mitigated in some areas, the
Commission seeks comment on whether
the potential harm resulting from
interference in those areas is
outweighed by the public interest
benefits that would result from
interoperability in the Lower 700 MHz
band, and what factors should be
considered in balancing these concerns.

41. As noted above, should Band
Class 12 be substituted in devices for
Band Class 17, operational issues may
arise to the extent that a single network
must be capable of supporting more
than one device band class. That is, if
a licensee chooses to continue
supporting its existing grandfathered
Band Class 17 devices, the wireless
network will need to support both Band
Class 17 devices and Band Class 12
devices. The Commission seeks
comment on possible ways to address
this issue. Since the two Band Classes
overlap in frequencies, the Commission
thinks it is likely that there are
relatively simple, cost effective
solutions that will allow a single
network to accommodate devices from
both band classes. For example, would
the Equivalent Home Public Land
Mobile Network file (EHPLMN) update
in devices allow the LTE network to
support both Band Class 12 and Band
Class 17 devices?

42. The Commission seeks comment
on whether there are measures it should
take to address Lower 700 MHz
interference concerns that may be
preventing the voluntary adoption of
Band Class 12 by Lower B and C Block
licensees. The Commission notes that
AT&T asks it to “modify the rules
governing service in Channel 51 and in
the 700 MHz Lower E Block to permit
power levels, out of band emissions and
antenna heights that are no greater than
those currently permitted in the 700
MHz Lower A and B blocks, to allow
downlink only in the Lower E Block and
uplink only in Channel 51, and to
relocate any incumbent high power
broadcast operations out of Channel 51
and the Lower E Block.” In approving
AT&T’s acquisition of Qualcomm’s
Lower 700 MHz licenses (comprising all
of the Lower 700 MHz D Block licenses
and five of the Lower E Block licenses),
the Commission included a condition
that AT&T operate under the same
power limits and height restrictions
applicable to Lower 700 MHz A and B
Block licensees, which will reduce the
instances of high-powered operations in
the Lower D and E Blocks. Specifically,
the Commission stated that “AT&T must
operate on the Lower D and E Block
licenses consistent with the limits set
forth in Section 27.50(c), excluding

Subsection 27.50(c)(7).” The
Commission also conditioned the
transaction on AT&T’s use of this
spectrum only for downlink
transmissions. In addition, it
conditioned the transaction on AT&T
taking certain steps to mitigate possible
interference caused by AT&T’s use of
the Lower D and E Blocks to the uplink
operations of licensees operating in the
Lower 700 MHz A, B, and C Blocks,
including mitigating interference within
30 days after receiving written notice
from the A, B, or C Block licensee.8

43. The Commission seeks comment
on whether it should modify its rules for
Lower 700 MHz D and E Block
operations, using the technical
conditions set forth in the AT&T/
Qualcomm decision as a template.
Modifying the Commission’s rules in
this manner would lead to consistency
in the technical requirements for the
Lower D and E Blocks and would help
to address potential harmful
interference from operations on the
Lower E Block licenses that are not held
by AT&T. Would these modifications
adequately address concerns that Lower
B and C Block licensees may experience
harmful interference from Lower D and
E Block operations if they transition to
Band Class 127 As a practical matter,
would modifying the Commission’s
rules in this manner encourage Lower B
and C Block licensees to voluntarily
adopt interoperable devices? The
Commission also seeks comment on
how such modifications would affect
the operations and plans of Lower E
Block licensees, other than AT&T. What
other modifications to the Lower 700
MHz D and E Block technical
operational rules should the
Commission consider and what are the
costs and public interest benefits of
these alternative rules?

8 AT&T/Qualcomm Order, 26 FCC Red at 17617
para. 67. Specifically, the condition requires AT&T
to “(1) coordinate with the A, B, or C Block licensee
to mitigate potential interference; (2) mitigate
interference to A, B, or C Block operations within
30 days after receiving written notice from the A,

B, or C Block licensee; and (3) ensure that D/E Block
transmissions in areas where another licensee holds
the A, B, or C Block license are filtered at least to
the extent that D/E Block transmissions are filtered
in markets where AT&T holds the A, B, or C Block
license, as applicable.” Id. U.S. Cellular urges the
Commission to seek comment on and adopt a rule
that imposes conditions on Lower E Block licensees
consistent with the power limit restrictions,
requirement for downlink-only transmissions, and
interference mitigation requirements in the
conditions adopted in the AT&T/Qualcomm Order.
U.S. Cellular asserts that “[ilmposition of such
conditions will serve the public interest by helping
to accelerate the further development of the Lower
700 MHz ecosystem.” Letter from Grant B.
Spellmeyer, Executive Director, Federal Affairs and
Public Policy, U.S. Cellular, to Marlene H. Dortch,
FCC, filed March 15, 2012, at 1.
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44. With respect to potential
interference as a result of Channel 51
operations, are there steps the
Commission could take to reduce the
threat of such potential interference that
would balance the needs and rights of
Channel 51 incumbents with Lower 700
MHz licensees? What role, if any,
should the passage of the Middle Class
Tax Relief and Job Creation Act of 2012,
which gives the Commission authority
to conduct incentive auctions, including
in the television broadcast bands, have
in the Commission’s approach to
potential interference from Channel 51
to the Lower 700 MHz band licensees?
Could any measures be implemented
without causing an undue burden on
existing licensees? What is the
likelihood that Channel 51 licensees
will experience interference from
operations in the Lower 700 MHz band?
Vulcan asserts that “Band Class 12
device interference into TV receivers is
a claim that has never been
substantiated,” and that the potential for
Channel 51 licensees to cause
interference to A Block base stations ““is
a deployment issue to be managed by
the Lower A Block licensees.” Aside
from regulatory measures, what steps
should the Commission take to
encourage voluntary industry efforts to
find solutions to interference concerns?

45. Other Issues. Commenters are
concerned that if a provider adds Band
Class 12 capabilities into mobile devices
along with Band Class 17 (as opposed to
substituting Band Class 12 for Band
Class 17 in newly offered devices), the
devices will be adversely affected with
respect to form factor, cost, and battery
life. The Commission seeks comment on
these assertions. What network-specific
issues would arise, and how could
licensees address those issues? How
difficult or costly would it be for
licensees to address any network-
specific issues? Are there interim as
well as long-term solutions that might
be employed, and what is their timing?
Are there any roaming or legacy device
support issues that one solution may
address that another may not? Given the
highly technical and complex nature of
this proceeding, the Commission seeks
qualitative and quantitative data and
engineering analyses to support
commenters’ claims.

46. Finally, the Commission seeks
comment on whether its efforts should
be focused exclusively—as they are
now—on interoperability in the Lower
700 MHz band, as opposed to the entire
band. As the Commission noted above,
although the Petition initially requests
an interoperability requirement that
requires mobile equipment to be capable
of operating on all paired commercial

frequency blocks in both the Upper and
Lower 700 MHz bands, subsequent
filings from some of the proponents of
an interoperability requirement focus on
requiring the use of Band Class 12
devices in the Lower 700 MHz band.®
The Commission notes that there are
unique interference environments and
different technology-related issues,
including the ability of equipment to
accommodate multi-band
interoperability, that are specific to the
Lower versus Upper 700 MHz bands, as
well as additional issues pertaining to
consideration of requiring equipment to
accommodate multi-band
interoperability.10

C. Promoting Interoperability

47. Assuming the Commission
concludes that concerns regarding
harmful interference to Lower 700 MHz
B and C Block licensees are not a
reasonable obstacle to interoperability
or can be mitigated through industry
efforts and/or Commission action, the
Commission seeks comment on whether
there is likely to be a timely industry
solution to interoperability in the Lower
700 MHz band, or whether additional
regulatory measures will be necessary to
promote interoperability across the
Lower 700 MHz band. Commenters
currently supporting Band Class 17
suggest that resolving interference
concerns would encourage the use of
Band Class 12. For example, Verizon
asserts that it “fully supports
commercial development of Band Class
12 devices,” and that “actions
addressing interference issues would
spur evolution of the device market

9The Commission notes that certain recent ex
parte filings urge it to consider interoperability
across the entire 700 MHz band in light of the
recent passage of the Spectrum Act, either now or
in a future proceeding. See, e.g., Letter from Harold
Feld, Legal Director, Public Knowledge, to Marlene
H. Dortch, FCC, filed March 13, 2012 at 2; Letter
from Kathleen O’Brien Ham, Vice President,
Federal Regulatory Affairs, T-Mobile USA, Inc., to
Marlene H. Dortch, FCC, filed March 13, 2012 at 1,
4. The Commission’s focus on the Lower 700 MHz
band in this NPRM does not preclude the
Commission from considering broader
interoperability issues, including interoperability
across the entire 700 MHz band, in the future.

10 The recent technical study submitted by a
consortium of several Lower 700 MHz A Block
licensees focuses on interference issues associated
with the use of Band Class 17 versus Band Class
12 in the Lower 700 MHz Band. See Letter from
Mark W. Brennan, Hogan Lovells, Counsel to
Vulcan, to Marlene H. Dortch, FCC, filed Nov. 25,
2011, Attachment, “Study to Review Interference
Claims that have Thwarted Interoperability in the
Lower 700 MHz Band.” The Commission notes that
requiring interoperability in the Upper 700 MHz
Band would introduce additional and unique
interference scenarios, particularly technical issues
related to implementing both Band Class 13 and
Band Class 14 in a single device, as well as the use
of such a device while also protecting GPS receivers
and Public Safety Narrowband operations.

toward full Lower 700 MHz
interoperability.” AT&T asserts that, if
interference challenges from high power
broadcasts in Channel 51 and in the
Lower 700 MHz E Block are addressed
satisfactorily, it will not object to
supporting interoperability in the Lower
700 MHz band. Further, AT&T contends
that “these challenges can and should
be addressed.” Absent a regulatory
mandate to implement interoperability,
will Lower 700 MHz licensees
voluntarily ensure that all of the Lower
700 MHz spectrum used for mobile
transmit is included in their mobile
equipment?

48. In what timeframe would a
voluntary migration to interoperable
devices reasonably take place? The
Commission notes that while U.S.
Cellular recently announced that it has
impending plans to launch 4G LTE
service, together with its partner King
Street Wireless L.P., it nevertheless
asserts that ‘“the Commission must still
act quickly to address issues related to
interoperability within the lower 700
MHz bands.” Similarly, proponents of
an interoperability requirement argue
that action must be taken by the end of
2012. Aside from the widespread and
exclusive adoption of Band Class 12 in
devices, which would necessitate only a
single duplexer solution, what other
solutions exist that might address
interoperability concerns without
regulatory intervention and within a
reasonable timeframe? What would be a
reasonable timeframe for a path to
interoperability, and how will this
timing affect consumers and
competition?

49. The Commission thinks that an
industry solution to the question of
interoperability in the Lower 700 MHz
band would be preferable because such
a solution allows the market greater
flexibility in responding to evolving
consumer needs and dynamic and fast-
paced technological developments. At
the same time, the Commission
recognizes that if the industry fails to
move timely toward interoperability
once interference concerns are
adequately addressed (by regulatory
action or otherwise), additional
regulatory steps might be appropriate to
further the public interest. The
Commission staff will remain vigilant in
monitoring the state of interoperability
in the Lower 700 MHz band to ensure
that the industry is making sufficient
progress. What metrics and quantifiable
data can the Commission use to measure
whether the industry is making
adequate progress towards achieving
interoperability in the Lower 700 MHz
band? In the event that such steps are
warranted, the Commission seeks
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comment on whether it would be
necessary to mandate interoperability in
the Lower 700 MHz band or whether
there are other, flexible regulatory
measures that the Commission should
consider.

50. In the event that interference
concerns are reasonably addressed and
the Commission is left with no other
option to maximize innovation and
investment in the Lower 700 MHz band
besides mandating mobile device
interoperability, one approach would be
to require Lower 700 MHz A, B, or C
Block licensees, with respect to their
networks operating in this spectrum, to
use only mobile user equipment that has
the capability to operate across all of
these blocks. For example, those
licensees deploying LTE in the Lower
700 MHz band would no longer be
allowed to offer mobile units operating
on Band Class 17, which provides for
operation on only the Lower 700 MHz
B and C Blocks. Those licensees
deploying LTE in the Lower 700 MHz
band would substitute Band Class 17
with Band Class 12. The Commission
notes that this approach focuses on
mobile user device interoperability and
would not require modifications to
Lower 700 MHz B and C Block
licensees’ base stations beyond those
necessary to support Band Class 12
devices operating on these licensees’
authorized Lower 700 MHz frequencies
only. In other words, the Commission is
not contemplating requiring licensees to
implement base station operations on
frequencies they do not have the
potential to use, in order to spur
production of base station elements that
can be used only by licensees operating
on other frequencies. The Commission
seeks comment on this approach and
how, if adopted, it would promote key
public interest objectives, including
competition and consumer choice
among mobile broadband service
providers, the widespread deployment
of 4G networks, particularly in rural and
unserved areas, the availability of
additional innovative 4G devices, and
increased roaming opportunities. In
order to facilitate a smooth transition to
interoperable mobile equipment use in
the Lower 700 MHz band, the
Commission would propose a
reasonable transition period of no longer
than two years after the effective date of
an interoperability requirement, thereby
minimizing the possibility of stranded
investments in existing equipment.
Furthermore, the Commission would
propose to grandfather the use of
devices already in use by consumers as
of the transition deadline, so that
consumers using existing Band Class 17

equipment would not be adversely
affected. The Commission seeks
comment on this approach—as well as
on any alternative approaches,
including associated costs and
benefits—that might equally satisfy the
Commission’s public interest objectives
in promoting the widespread
deployment of broadband service and
increased competition and consumer
choice in the mobile broadband
marketplace.

51. The Commission notes that, in
considering whether to adopt rules to
promote the development of
interoperable equipment in the Lower
700 MHz band, the Commission will
consider a number of factors, including
the costs or burdens that any such new
obligation would impose on licensees or
others, and whether the costs would be
offset by benefits to consumers,
including those that would result from
innovation in the marketplace,
increased investments in networks, or
additional competition. The
Commission therefore requests
comment on the costs and the benefits
of adopting rules that would promote
interoperability. The Commission also
seeks comment on the costs and benefits
of an industry-based solution to
interoperability in the Lower 700 MHz
band. Are there cost savings to consider,
or conversely, are there costs that Lower
700 MHz licensees would incur if the
industry resolved the interoperability
issue without a regulatory mandate?

52. Commenters should quantify the
costs of implementing any proposed
solutions to the interference issues
discussed above. The Commission seeks
comment on costs that Lower 700 MHz
B and C licensees are likely to incur in
order to comply with a device
interoperability requirement, including
quantification of the costs to develop
and obtain new compatible chipsets or
front ends; design and manufacture new
mobile devices; and develop any
hardware or software changes necessary
to implement an interoperability
requirement. How much will the costs
and prices of devices change as a result
of an interoperability requirement? The
Commission seeks comment on the
revenue implications an interoperability
requirement would have for providers
and device manufacturers. The
Commission also seeks comment on
quantifiable ways in which licensees
may benefit from a sunset of devices
capable of operating only on a subset of
paired Lower 700 MHz frequencies. For
example, will Lower 700 MHz licensees
achieve economies of scale in devices?
The Commission seeks quantification of
these economies of scale. What cost
savings might result from an

interoperability rule? The Commission
also seeks comment on the potential
costs associated with interoperability if
interference cannot be mitigated in
some areas. In these areas, will the
public interest benefits from
interoperability outweigh the costs?

53. The Commission seeks data on
consumer benefits that may result from
interoperability, including greater
affordability and availability of 4G
equipment, increasing consumer choice
in equipment, promoting the
widespread deployment of broadband
services, providing greater options in
selecting a service provider, and
facilitating greater roaming
opportunities. How would a rule
requiring interoperability affect
innovation and investment, both in the
near term and in the longer term?
Would such a requirement foster
additional competition, and how would
any increase in competition be
measured?

54. What are the particular benefits to
consumers or others that would result
from a device interoperability
requirement that includes a reasonable
transition period (e.g., two years) and
grandfathers the use of existing, non-
interoperable devices after the transition
deadline? The Commission seeks
comment on the costs that licensees
may incur in continuing to offer service
for non-interoperable devices. How long
will such devices need to be supported?
Are there any classes of customers that
will require longer-term support than
others? Further, the Commission seeks
comment on the extent to which the
proposed transition period minimizes or
alleviates any adverse economic impact
to licensees and device manufacturers.
Is there an optimal transition period that
would reduce costs to the extent
practicable while maximizing benefits?

55. In providing responses to these
questions, the Commission asks
commenters to take into account only
those costs and benefits that directly
result from the implementation of
particular rules that could be adopted.
Commenters should identify the various
costs and benefits associated with a
particular requirement. Further, to the
extent possible, commenters should
provide specific data and information,
such as actual or estimated dollar
figures for each specific cost or benefit
addressed, including a description of
how the data or information was
calculated or obtained, and any
supporting documentation or other
evidentiary support.

56. Legal authority. Finally, the
Commission seeks comment on its
authority to mandate a device
interoperability requirement should
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interference concerns be reasonably
addressed and there be no industry
solution in place. The record is divided
on this issue. On the one hand,
Petitioners argue that the Commission
should find the current contractual
arrangements between wireless
providers and equipment providers
unlawful under Section 201(b), which
prohibits unjust or unreasonable
practices in connection with
communications services, and Section
202(a), which prohibits unjust or
unreasonable discrimination. Petitioners
also claim that a device interoperability
requirement would fall within the
purview of Section 1 of the
Communications Act, which directs the
Commission to establish policies that
promote the provision of
communications service to all people of
the United States, without
discrimination. Petitioners argue that, at
a minimum, “Section 1 can be
combined by the Commission with
other ‘express delegations of authority’
to enable the Commission to exercise
ancillary jurisdiction over issues that
are reasonably related to the policies
stated in Section 1.” Commenters also
reference additional sections of the
Communications Act as support for
Commission authority, including:
Section 4(i), which specifies that the
Commission “may * * * make such
rules and regulations * * * as may be
necessary in the execution of its
functions;” Section 254(b)(3), which
sets forth universal service principles;
Section 303(g), to “encourage the larger
and more effective use of radio in the
public interest;” Section 303(r), which
directs the Commission to prescribe
such restrictions and conditions as
necessary to carry out the provisions of
the Act; Section 307(b), which directs
the Commission to consider a “fair,
efficient and equitable” distribution of
radio services in applications for
licenses, modifications, and renewals;
and Section 706, which encourages the
reasonable and timely deployment of
advanced telecommunications
capability to all Americans through
“measures that promote competition in
the local telecommunications market, or
other regulating methods that remove
barriers to infrastructure investment.”

57. On the other hand, other
commenters argue that Petitioners fail to
cite a valid legal basis to adopt such an
interoperability requirement. Both
Verizon and AT&T argue that Sections
201 and 202 prohibit providers from
unreasonable practices or
discrimination among consumers.
Verizon and AT&T also argue that the
other provisions referenced by

supporters of an interoperability
requirement do not grant the
Commission the authority to regulate
equipment, or else are not substantive
grants of authority for Commission
action.

58. The Commission observes that,
under Title III of the Communications
Act, the Commission has broad and
extensive authority to manage the use of
spectrum.1? This authority includes the
power and obligation to condition the
Commission’s licensing actions on
compliance with requirements that the
Commission deems consistent with the
public interest, convenience, and
necessity,’2 including operational
requirements, if the condition or
obligations will further the goals of the
Communications Act without
contradicting any basic parameters of
the agency’s authority.13 It also includes
the powers to “prescribe the nature of
the service to be rendered by each class
of licensed stations and each station
within any class,” 14 to “generally
encourage the larger and more effective
use of radio in the public interest,” 15

11 See, e.g., 47 U.S.C. 301 (stating that ““[i]t is the
purpose of this Act, among other things, to maintain
the control of the United States over all the
channels of radio transmission; and to provide for
the use of such channels, but not the ownership
thereof, by persons for limited periods of time,
under licenses granted by Federal authority, and no
such license shall be construed to create any right,
beyond the terms, conditions, and periods of the
license”).

12 See, e.g., 47 U.S.C. 301 (authorizing the
Commission to issue licenses for use of radio
spectrum); 47 U.S.C. 304 (stating that “[n]o station
license shall be granted by the Commission until
the applicant therefore shall have waived any claim
to the use of any particular frequency or of the
electromagnetic spectrum as against the regulatory
power of the United States because of the previous
use of the same, whether by license or otherwise”);
47 U.S.C. 307(a) (stating that Commission shall
grant licenses “‘if public convenience, interest, or
necessity will be served thereby, subject to the
limitations of [the Communications Act]”’); 47
U.S.C. 309(j)(3) (requiring the Commission to design
and conduct competitive bidding systems for
issuance of licenses to promote the purposes of
section 1 of the Act and specified statutory
objectives, including ‘‘the development and rapid
deployment of new technologies, products, and
services for the benefit of the public, including
those residing in rural areas”).

13 See, e.g., 47 U.S.C. 303(r) (stating that if “the
public convenience, interest, or necessity requires
[, the Commission] shall * * * prescribe such
restrictions and conditions, not inconsistent with
law, as may be necessary to carry out the provisions
of this Act”); Schurz Communications, Inc. v. FCC,
982 F.2d 1043 (7th Cir. 1992) (Communications Act
invests Commission with “enormous discretion’ in
promulgating licensee obligations that the agency
determines will serve the public interest).

1447 U.S.C. 303(b).

1547 U.S.C. 303(g). See also 47 U.S.C. 151
(creating the Commission for the purpose of
regulating communications in order to make
available to all people of the United States a rapid,
efficient, nationwide and world-wide
communication service with adequate facilities at
reasonable prices).

and to modify licenses if, in the
judgment of the Commission, such
action will promote the public interest,
convenience, and necessity.16
Furthermore, the Communications Act
provides the Commission with broad
powers under such provisions as
Section 302(a) to promulgate regulations
designed to address radio frequency
(RF) interference, including the
regulation of devices that are capable of
emitting RF energy,'? and Section
303(e) and (f), which empower the
Commission to regulate licensees and
the equipment and apparatus they use.18
59. The Commission seeks comment
on its statutory authority to adopt a
device interoperability requirement. The
Commission notes that it has previously
required interoperability across licensed
spectrum as a means to “insure full
coverage in all markets and
compatibility on a nationwide basis.” 19
In addition, by promoting the
availability of subscriber handsets and
network buildout of Lower 700 MHz A
Block licenses an interoperability
requirement of the type discussed here
can facilitate the provision of roaming
services, which is subject to
Commission rules.2? The Commission

16 See 47 U.S.C. 316(a)(1) (stating that “[alny
station license or construction permit may be
modified by the Commission either for a limited
time or for the duration of the term thereof, if in
the judgment of the Commission such action will
promote the public interest, convenience, and
necessity”); see also Committee for Effective
Cellular Rules v. FCC, 53 F.3d 1309 (DC Cir. 1995).

17 See, e.g., 47 U.S.C. 302a(a) (providing
Commission with authority, consistent with the
public interest, convenience and necessity, to make
reasonable regulations ‘“governing the interference
potential of devices which in their operation are
capable of emitting radio frequency energy by
radiation, conduction, or other means in sufficient
degree to cause harmful interference to radio
communications”).

18 See, e.g., 47 U.S.C. 303(e) (providing
Commission with authority to “[r]egulate the kind
of apparatus to be used with respect to its external
effects and the purity and sharpness of the
emissions from each station and from the apparatus
therein’’) and 47 U.S.C. 303(f) (providing
Commission with authority to “[m]ake such
regulations not inconsistent with law as it may
deem necessary to prevent interference between
stations and to carry out the provisions of this
Act”).

19Inquiry Into the Use of the Bands 825-845 MHz
and 870-890 MHz for Cellular Communications
Systems; and Amendment of Parts 2 and 22 of the
Commission’s Rules Relative to Gellular
Communications Systems, CC Docket No. 79-318,
Report and Order, 86 FCC 2d 469, 482 (1981).

20 See 47 U.S.C. 303(r). The Commission has
imposed voice roaming requirements for
interconnected CMRS providers under, inter alia,
its Title IT authority, and requirements to promote
the availability of data roaming arrangements
under, inter alia, its Title III authority. See, e.g.,
Reexamination of Roaming Obligations of
Commercial Mobile Radio Service Providers and
Other Providers of Mobile Data Services, WT
Docket No. 05-265, Order on Reconsideration and

Continued
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seeks comment on its analysis of these
Title III statutory provisions as a basis
for its authority to take the actions
proposed herein.

IV. Conclusion

60. In this Notice of Proposed
Rulemaking, the Commission is focused
primarily on resolving a long-running
dispute over the threat of interference to
Lower 700 MHz B and C Block licensees
either by agreement on the part of these
licensees to be interoperable with the
Lower 700 MHz A Block licensees, or by
a regulatory mandate for such
interoperability. Should the
Commission find that interference
concerns are truly minimal or can be
reasonably mitigated, then the
Commission, along with industry, must
determine the next best steps to ensure
interoperability. The Commission’s aim
is to explore various options through
this proceeding that help achieve the
ultimate goal of interoperability.

V. Procedural Matters

Initial Regulatory Flexibility Analysis

61. As required by the Regulatory
Flexibility Act of 1980, as amended (the
RFA),21 the Commission has prepared
this Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact of the
policies and rules proposed in the
Notice of Proposed Rulemaking (NPRM)
on a substantial number of small
entities. Written public comments are
requested on the IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadline for
comments on the NPRM provided in the
item. The Commission will send a copy
of the NPRM, including this IRFA, to
the Chief Counsel for Advocacy of the
Small Business Administration (SBA).22
In addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.23

A. Need for, and Objectives of, the
Proposed Rules

62. Certain Lower 700 MHz A Block
licensees have asserted that the
development of two distinct band

Second Further Notice of Proposed Rulemaking, 25
FCC Rcd 4181, 4184 para. 5 (2010) (based on
Commission’s Title II authority); Reexamination of
Roaming Obligations of Commercial Mobile Radio
Service Providers and Other Providers of Mobile
Data Services, WT Docket No. 05-265, Second
Report and Order, 26 FCC Rcd 5411, 5439-46 paras.
61-68 (2011) (based on Commission’s Title IIT
authority).

21 The RFA, see 5 U.S.C. 601-612, has been
amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (“SBREFA”),
Public Law 104-121, Title II, 110 Stat. 857 (1996).

22 See 5 U.S.C. 603(a).

23 [d.

classes within the Lower 700 MHz band
has hampered their ability to have
meaningful access to a wide range of
advanced devices. The Commission
initiates this rulemaking proceeding to
promote interoperability in the Lower
700 MHz band. The Commission states
that the Communications Act directs it
to, among other things, promote the
widest possible deployment of
communications services, ensure the
most efficient use of spectrum, and
protect and promote vibrant
competition in the marketplace. In this
NPRM, the Commission’s objective is to
evaluate whether the customers of
Lower 700 MHz B and C Block licensees
would experience harmful interference,
and if so to what degree, if the Lower
700 MHz were interoperable. Assuming
that interoperability would cause
limited or no harmful interference to
Lower 700 MHz B and C Block licensees
or that such interference can reasonably
be mitigated through industry efforts
and/or through modifications to the
Commission’s technical rules or other
regulatory measures, the Commission
asks whether there is likely to be a
timely industry solution to
interoperability in the Lower 700 MHz
band, or whether additional regulatory
measures will be necessary to promote
interoperability across the Lower 700
MHz band, such as requiring Lower 700
MHz A, B, or C Block licensees, with
respect to their networks operating in
this spectrum, to use only mobile user
equipment that has the capability to
operate across all of these paired
commercial 700 MHz blocks.

63. The Commission considers
whether a requirement that mobile user
equipment be capable of operating on
all paired commercial Lower 700 MHz
spectrum could foster deployment of
facilities-based mobile broadband
networks, particularly in rural and
unserved areas. The Commission also
considers whether such a requirement
would increase the likelihood that the
Lower A Block licensees can obtain the
necessary financing to deploy networks
and devices, particularly in smaller and
regional areas. The Commission
considers the extent to which Lower A
Block licensees have successfully
negotiated with equipment vendors,
whether an interoperability requirement
will enable the A Block licensees to
benefit from economies of scale with
respect to mobile devices and whether
manufacturers require a provider to
purchase a minimum number of
devices. The Commission considers
whether interoperability would promote
reasonable roaming arrangements
among 700 MHz providers and would

increase the number of providers that
are technologically compatible for
roaming partnership.

64. With respect to the technical
issues, the Commission states that it
must ultimately resolve the central
question as to whether a single band
class would cause widespread harmful
interference to Lower 700 MHz B and C
Block licensees, who would otherwise
use Band Class 17 devices rather than
Band Class 12. The Commission’s goal
is to determine the extent of two
primary interference concerns for
providers operating in the Lower 700
MHz B and C Blocks if these providers
substitute Band Class 12 for Band Class
17 in newly-offered devices: (1) Reverse
intermodulation interference from
adjacent DTV Channel 51 operations;
and (2) blocking interference from
neighboring high-powered operations in
the Lower 700 MHz E Block. The
Commission considers and seeks
comment on the extent of the
interference risk from adjacent Channel
51 and Lower Block E transmissions for
Band Class 12 devices operating in the
Lower B and C Blocks, the effectiveness
of existing mitigation measures, and the
extent of any innovative technical
measures in the near future, or that can
be developed. The Commission also
considers how licensees can continue to
support its existing grandfathered Band
Class 17 devices and Band Class 12
devices.

65. Through the NPRM, the
Commission’s objective is to develop a
record to determine whether there are
measures it should take to address
Lower 700 MHz interference concerns
that may be preventing a voluntary
adoption of Band Class 12 by Lower B
and C Block licensees. For instance, the
Commission seeks comment on whether
to modify its technical rules for Lower
700 MHz D and E Block operations. In
addition, the Commission considers
steps to take to reduce the threat of
potential interference to balance the
needs and rights of Channel 51
incumbents with Lower 700 MHz
licensees.

66. The Commission thinks that an
industry solution to the question of
interoperability in the Lower 700 MHz
band would be preferable to a regulatory
approach because such a solution
allows the market greater flexibility in
responding to evolving consumer needs
and dynamic and fast-paced
technological developments. The
Commission considers what would be a
reasonable timeframe for a voluntary
migration to interoperability and how
such timing may affect consumers and
competition.
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67. However, the Commission
recognizes that if the industry fails to
move timely toward interoperability
once interference concerns are
adequately addressed, by regulation or
otherwise, additional regulatory steps
might be appropriate to further the
public interest. If interference concerns
are reasonable addressed and the
Commission is left with no other option
to maximize innovation and investment
in the Lower 700 MHz band besides
mandating mobile device
interoperability, one approach to
achieve the Commission’s goals would
be to require Lower 700 MHz A, B, or
C Block licensees, with respect to their
networks operating in this spectrum, to
use only mobile user equipment that has
the capability to operate across all of
these blocks. For example, the
Commission considers whether to
prohibit those licensees deploying LTE
in the Lower 700 MHz band from
offering mobile units that operate on
Band Class 17, which provides for
operation on only the Lower 700 MHz
B and C Blocks. In order to facilitate the
goal of a smooth transition to
interoperable mobile equipment use in
the Lower 700 MHz band, the
Commission would propose a transition
period of no longer than two years after
the effective date of an interoperability
requirement. The Commission also
would propose to grandfather the use of
devices already in use by consumers as
of the transition deadline, so that
consumers using existing Band Class 17
equipment would not be adversely
affected.

B. Legal Basis

68. The authority for the actions taken
in this Notice is contained in Sections
1, 2, 4(i), 4(j), 301, 302(a), 303(b), 303(e),
303(1), 303[g), 303(r), 304, 307(a),
309(j)(3), and 316(a)(1) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
154(j), 301, 302a(a), 303(b), 303(e),
303(f), 303(g), 303(r), 304, 307(a),
309(j)(3), and 316(a)(1), and Sections
1.401 et seq. of the Commission’s rules.
47 CFR 1.401 et seq.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

69. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity’”” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ‘““small governmental

jurisdiction.” 24 In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act.25 A
“small business concern” is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).26

70. In the following paragraphs, the
Commission further describes and
estimates the number of small entity
licensees that may be affected by an
interoperability rule. Implementing a
mobile user equipment interoperability
requirement in the Lower 700 MHz
band affects 700 MHz spectrum
licensees.

71. This IRFA analyzes the number of
small entities affected on a service-by-
service basis. When identifying small
entities that could be affected by the
Commission’s new rules, this IRFA
provides information that describes
auction results, including the number of
small entities that were winning
bidders. However, the number of
winning bidders that qualify as small
businesses at the close of an auction
does not necessarily reflect the total
number of small entities currently in a
particular service. The Commission
does not generally require that licensees
later provide business size information,
except in the context of an assignment
or a transfer of control application that
involves unjust enrichment issues.

72. Wireless Telecommunications
Carrier (except satellite). The
appropriate size standard under SBA
Rules is for the category Wireless
Telecommunications Carriers. The size
standard for that category is that a
business is small if it has 1,500 or fewer
employees.2” Census Bureau data for
2007, which now supersede data from
the 2002 Census, show that there were
3,188 firms in this category that
operated for the entire year. Of this
total, 3,144 had employment of 999 or
fewer, and 44 firms had employment of
1,000 employees or more. Thus, under
this category and the associated small
business size standard, the Commission
estimates that the majority of wireless

245 U.S.C. 601(6).

255 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

2615 U.S.C. 632.

2713 CFR 121.201, NAICS code 517110.

telecommunications carriers (except
satellite) are small entities that may be
affected by its proposed action.28

73. Upper 700 MHz Band Licensees.
In the 700 MHz Second Report and
Order, the Commission revised its rules
regarding Upper 700 MHz licenses.2?
On January 24, 2008, the Commission
commenced Auction 73 in which
several licenses in the Upper 700 MHz
band were available for licensing: 12
Regional Economic Area Grouping
licenses in the C Block, and one
nationwide license in the D Block.30
The auction concluded on March 18,
2008, with 3 winning bidders claiming
very small business status (those with
attributable average annual gross
revenues that do not exceed $15 million
for the preceding three years) and
winning five licenses.

74. Lower 700 MHz Band Licensees.
The Commission previously adopted
criteria for defining three groups of
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits.31
The Commission defined a “small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $40 million for the
preceding three years.32 A “very small
business” is defined as an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $15
million for the preceding three years.33

28 See http://factfinder.census.gov/servlet/
IBQTable? bm=y&-fds name=EC0700A1&-
geo_id=&- skip=600&-ds name=EC0751SSSZ56-
lang=en.

29 Service Rules for the 698-746, 747-762 and
777-792 MHz Band, WT Docket No. 06—-150,
Revision of the Commission’s Rules to Ensure
Compatibility with Enhanced 911 Emergency
Calling Systems, CC Docket No. 94102, § 68.4(a) of
the Commission’s Rules Governing Hearing Aid-
Compatible Telephone, WT Docket No. 01-309,
Biennial Regulatory Review—Amendment of Parts
1, 22, 24, 27, and 90 to Streamline and Harmonize
Various Rules Affecting Wireless Radio Services,
WT Docket No. 03—264, Former Nextel
Communications, Inc. Upper 700 MHz Guard Band
Licenses and Revisions to Part 27 of the
Commission’s Rules, WT Docket No. 06—169,
Implementing a Nationwide, Broadband
Interoperable Public Safety Network in the 700
MHz Band, PS Docket No. 06-229, Development of
Operational, Technical and Spectrum Requirements
for Meeting Federal, State, and Local Public Safety
Communications Requirements Through the Year
2010, WT Docket No. 96-86, Declaratory Ruling on
Reporting Requirement Under Commission’s Part 1
Anti-Collusion Rule, WT Docket No. 07-166,
Second Report and Order, 22 FCC Rcd 15289 (2007)
(700 MHz Second Report and Order).

30 See Auction of 700 MHz Band Licenses Closes,
Public Notice, 23 FCC Rcd 4572 (WTB 2008).

31 See Reallocation and Service Rules for the 698—
746 MHz Spectrum Band (Television Channels 52—
59), Report and Order, 17 FCC Red 1022 (2002).

32 See id., 17 FCC Rcd at 1087—-88 para. 172.

33 See id.


http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=600&-ds_name=EC0751SSSZ5&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=600&-ds_name=EC0751SSSZ5&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=600&-ds_name=EC0751SSSZ5&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=600&-ds_name=EC0751SSSZ5&-_lang=en

19588

Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/Proposed Rules

Additionally, the lower 700 MHz
Service had a third category of small
business status for Metropolitan/Rural
Service Area (MSA/RSA) licenses—
“entrepreneur”’—which is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.34
The SBA approved these small size
standards.?> An auction of 740 licenses
(one license in each of the 734 MSAs/
RSAs and one license in each of the six
Economic Area Groupings (EAGs)) was
conducted in 2002. Of the 740 licenses
available for auction, 484 licenses were
won by 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business or
entrepreneur status and won licenses.36
A second auction commenced on May
28, 2003, closed on June 13, 2003, and
included 256 licenses.3” Seventeen
winning bidders claimed small or very
small business status, and nine winning
bidders claimed entrepreneur status.38
In 2005, the Commission completed an
auction of 5 licenses in the Lower 700
MHz band. All three winning bidders
claimed small business status.

75.In 2007, the Commission
reexamined its rules governing the 700
MHz band in the 700 MHz Second
Report and Order.39 An auction of A, B
and E Block 700 MHz licenses was held
in 2008.49 Twenty winning bidders
claimed small business status (those
with attributable average annual gross
revenues that exceed $15 million and do
not exceed $40 million for the preceding
three years). Thirty three winning
bidders claimed very small business
status (those with attributable average
annual gross revenues that do not
exceed $15 million for the preceding
three years).

76. Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in manufacturing
radio and television broadcast and
wireless communications equipment.
Examples of products made by these
establishments are: transmitting and

34 See id., 17 FCC Rcd at 1088 para. 173.

35 See Letter from Aida Alvarez, Administrator,
SBA, to Thomas Sugrue, Chief, Wireless
Telecommunications Bureau, FCC (Aug. 10, 1999).

36 See Lower 700 MHz Band Auction Closes,
Public Notice, 17 FCC Rcd 17272 (2002).

37 See Lower 700 MHz Band Auction Closes,
Public Notice, 18 FCC Rcd 11873 (2003).

38 See id.

39 700 MHz Second Report and Order, 22 FCC
Rcd at 15359 n.434.

40 See Auction of 700 MHz Band Licenses Closes,
Public Notice, 23 FCC Rcd 4572 (2008).

receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment.” 4 The SBA has developed
a small business size standard for Radio
and Television Broadcasting and
Wireless Communications Equipment
Manufacturing, which is: all such firms
having 750 or fewer employees.
According to Census Bureau data for
2007, there were a total of 939
establishments in this category that
operated for part or all of the entire year.
According to Census Bureau data for
2007, there were a total of 919 firms in
this category that operated for the entire
year. Of this total, 771 had less than 100
employees and 148 had more than 100
employees.42 Thus, under that size
standard, the majority of firms can be
considered small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

77. This NPRM proposes no new
reporting or recording keeping
requirements.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

78. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.*3

79. As an alternative to a regulatory
approach, the Commission considers the
impact of a timely voluntary industry
solution to interoperability in the Lower
700 MHz band. The Commission
considers how this alternative approach
may affect consumers and competition.
The Commission seeks comment on the
economic impact of this approach on

41The NAICS Code for this service is 334220. See
13 CFR 121.201. See also http://
factfinder.census.gov/servlet/IBQTable? _bm=y&-
fds_name=EC0700A1&-geo_id=6&-_skip=3006-
ds name=EC0731SG2&- lang=en.

42 See http://factfinder.census.gov/servlet/
IBQTable? bm=y&-geo id=&-
fds_name=EC0700A1&-_skip=45008-
ds name=EC0731SG3&- lang=en.

43 See 5 U.S.C. 603(c).

licensees, including small entities. In
addition, the Commission seeks
comment on other alternative
approaches to interoperability in the
Lower 700 MHz band that would reduce
or eliminate economic adversity on
licensees, including small entities.

80. Whether the Commission
implements an interoperability
requirement, or an industry solution, it
seeks comment on the relevant costs
and benefits on small entities. The
Commission considers the potential
benefits to consumers, innovation, and
investment. In addition, it considers the
revenue implications, cost savings, or
adverse economic impact of an
interoperability rule or an industry-
based solution for Lower 700 MHz
providers and device manufacturers.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

81. None.
VI. Other Procedural Matters

A. Ex Parte Rules

82. The proceeding initiated by this
Notice of Proposed Rulemaking shall be
treated as a ‘“permit-but-disclose”
proceeding in accordance with the
Commission’s ex parte rules. Persons
making ex parte presentations must file
a copy of any written presentation or a
memorandum summarizing any oral
presentation within two business days
after the presentation (unless a different
deadline applicable to the Sunshine
period applies). Persons making oral ex
parte presentations are reminded that
memoranda summarizing the
presentation must: (1) List all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made; and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda, or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a


http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-_skip=4500&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-_skip=4500&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-_skip=4500&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-_skip=4500&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=300&-ds_name=EC0731SG2&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=300&-ds_name=EC0731SG2&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=300&-ds_name=EC0731SG2&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-fds_name=EC0700A1&-geo_id=&-_skip=300&-ds_name=EC0731SG2&-_lang=en
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method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

B. Filing Requirements

83. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, interested
parties may file comments and reply
comments on or before the dates
indicated on the first page of this
document. Comments may be filed
using: (1) The Commission’s Electronic
Comment Filing System (“ECFS”’), (2)
the Federal Government’s eRulemaking
Portal, or (3) by filing paper copies.

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://www.fcc.gov/
cgb/ecfs/ or the Federal eRulemaking
Portal: http://www.regulations.gov.

e Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

O All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. The filing hours
are 8 a.m. to 7 p.m.

O Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

O U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

84. Comments, reply comments, and
ex parte submissions will be available
for public inspection during regular
business hours in the FCC Reference

Center, Federal Communications
Commission, 445 12th Street SW.,
CY-A257, Washington, DC, 20554.
These documents will also be available
via ECFS. Documents will be available
electronically in ASCII, Microsoft Word,
and/or Adobe Acrobat.

85. To request information in
accessible formats (Braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov or call the
FCC’s Consumer and Governmental
Affairs Bureau at (202) 418-0530
(voice), (202) 418-0432 (TTY). This
document can also be downloaded in
Word and Portable Document Format
(PDF) at: http://www.fcc.gov.

86. For additional information on this
proceeding, contact Brenda Boykin of
the Spectrum and Competition Policy
Division, Wireless Telecommunications
Bureau, at (202) 418—2062.

C. Initial Regulatory Flexibility Act
Analysis

87. As required by the Regulatory
Flexibility Act of 1980 (“RFA”), the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
relating to this NPRM. The IRFA is
attached to this NPRM. Written public
comments are requested on the IRFA.
These comments must be filed in
accordance with the same filing
deadlines as comments filed in response
to this Notice of Proposed Rulemaking
as set forth on the first page of this
document and have a separate and
distinct heading designating them as
responses to the IRFA.

D. Paperwork Reduction Act

88. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified information
collection burden for small business
concerns with fewer than 25 employees,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4).

VII. Ordering Clauses

89. Accordingly, it is ordered,
pursuant to sections 1, 2, 4(i), 4(j), 301,
302(a), 303(b), 303(e), 303(f), 303(g),
303(r), 304, 307(a), 309(j)(3), and
316(a)(1) of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152,
154(i), 154(j), 301, 302(a), 303(b), 303(e),
303(f), 303(g), 303(r), 304, 307(a),
309(j)(3), and 316(a)(1), and § 1.401 et
seq. of the Commission’s rules, 47 CFR
1.401 et seq., that this Notice in WT
Docket No. 12-69 IS adopted.

90. It is further ordered that the
Petition for Rulemaking of the 700 MHz

Block A Good Faith Purchaser Alliance
is granted to the extent described
herein.

91. It is further ordered that the
proceeding in RM—-11592 is hereby
terminated.

92. It is further ordered that the
Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Bulah P. Wheeler,

Deputy Manager.

[FR Doc. 2012-7760 Filed 3—30-12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 385, 390, and 395
[Docket No. FMCSA-2010-0167]

RIN 2126—-AB20

Electronic On-Board Recorders and

Hours of Service Supporting
Documents

AGENCY: Federal Motor Carrier Safety

Administration (FMCSA), DOT.

ACTION: Notice of public listening
session.

SUMMARY: FMCSA announces that it will
hold a public listening session to solicit
information, concepts, ideas, and
comments on Electronic On-Board
Recorders (EOBRs) and the issue of
driver harassment. Specifically, the
Agency wants to know what factors,
issues, and data it should consider as it
addresses the distinction between
productivity and harassment: What will
prevent harassment from occurring;
what types of harassment already exist;
how frequently and to what extent
harassment happens; and how an
electronic device such as an EOBR,
capable of contemporaneous
transmission of information to a motor
carrier, will guard against (or fail to
guard against) harassment. Additionally,
the Agency will solicit concepts, ideas,
and comments from enforcement
personnel on the hours-of-service (HOS)
information they would need to see on
the EOBR display screen to effectively
enforce the HOS rules at the roadside
and the type of evidence they would
need to retain in order to support
issuing drivers citations for HOS
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violations observed during roadside
inspections. This session will be held in
Bellevue, Washington (WA), and will
allow interested persons to present
comments, views, and relevant new
research that FMCSA should consider in
development of Supplemental Notice of
Proposed Rulemaking (SNPRM). This
listening session will be recorded and a
transcript of the session will be placed
in the docket for FMCSA’s
consideration. The listening session will
also be webcast via the Internet and will
allow for email interactivity during the
webcast.

DATES: The listening session will be
held on Thursday, April 26, 2012, at the
Commercial Vehicle Safety Alliance
(CVSA) meeting in Bellevue, WA. The
listening session will run from 1:30
p-m.—5:30 p.m., with a break between
3:30 p.m. and 4 p.m., and continue from
4 p.m.—5:30 p.m. local time, or earlier,
if all participants wishing to express
their views have done so.

ADDRESSES: The listening session will
be held at the Hyatt Regency Bellevue,
900 Bellevue Way NE., Bellevue, WA
98004, telephone: (425) 462—1234 and
fax: (425) 646—7567. The session will be
held in the Grand Ballroom IJK on the
2nd floor.

Internet Address for Live Webcast.
FMCSA will post specific information
on how to participate via the Internet on
the FMCSA Web site at: http://
www.fmcsa.dot.gov in advance of the
listening session.

You may submit comments bearing
the Federal Docket Management System
(FDMS) Docket ID FMCSA-2010-0167
using any of the following methods:

e Federal eRulemaking Portal: Go to
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., ET, Monday through Friday,
except Federal holidays.

e Fax:1-202-493-2251.

Each submission must include the
Agency name and the docket number for
this notice. Note that DOT posts all
comments received without change to
www.regulations.gov, including any
personal information included in a
comment. Please see the Privacy Act
heading below.

Docket: For access to the docket to
read background documents or
comments, go to www.regulations.gov at

any time or visit Room W12-140 on the
ground level of the West Building, 1200
New Jersey Avenue SE., Washington,
DG, between 9 a.m. and 5 p.m., ET,
Monday through Friday, except Federal
holidays. The on-line Federal document
management system is available 24
hours each day, 365 days each year. If
you want acknowledgment that we
received your comments, please include
a self-addressed, stamped envelope or
postcard or print the acknowledgment
page that appears after submitting
comments on-line.

Privacy Act: Anyone may search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or of the person signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s Privacy Act
Statement for the Federal Docket
Management System published in the
Federal Register on January 17, 2008
(73 FR 3316), or you may visit http://
edocket.access.gpo.gov/2008/pdf/E8-
785.pdf.

FOR FURTHER INFORMATION CONTACT: For
information concerning the listening
session or the live Webcast, please
contact Ms. Shannon L. Watson, Senior
Advisor for Policy, FMCSA, (202) 385—
2395, Shannon.Watson@dot.gov.

Should you need sign language
interpretation or other assistance to
participate in this listening session,
please contact Ms. Watson by Thursday,
April 12, 2012, to allow us to arrange for
such services. There is no guarantee that
services requested on short notice can
be provided.

SUPPLEMENTARY INFORMATION:
I. Background

On February 13, 2012, FMCSA
published a notice of intent in the
Federal Register announcing the
Agency'’s plan for the Electronic On-
Board Recorders and Hours of Service
Supporting Documents rulemaking
(EOBR 2) by working towards preparing
a Supplemental Notice of Proposed
Rulemaking (SNPRM) (77 FR 7562). In
this notice, FMCSA stated it would do
the following: (1) Hold listening
sessions on the issue of driver
harassment; (2) task the Motor Carrier
Safety Advisory Committee (MCSAC) to
assist in developing material to support
this rulemaking, including technical
specifications for EOBRs and their
potential to be used to harass drivers;
and (3) conduct research by surveying
drivers, carriers, and vendors regarding
harassment issues.

The following discussion summarizes
the recent regulatory history of the
agency’s EOBR program:

EOBR 1

On April 5, 2010, the Agency issued
a final rule (EOBR 1) (75 FR 17208) that
provided new technical requirements
for EOBRs. The EOBR 1 final rule also
required the limited, remedial use of
EOBRs for motor carriers with
significant HOS violations. The EOBR 1
final rule required a motor carrier found
to have a 10 percent violation rate for
any HOS regulation listed in Appendix
C of 49 CFR part 385 during a single
compliance review to install and use
EOBRs on all of its CMVs for a period
of 2 years. The compliance date for the
rule was June 4, 2012.

The Owner-Operator Independent
Drivers Association (OOIDA) challenged
the final rule in the United States Court
of Appeals for the Seventh Circuit.
OOIDA raised several concerns relating
to EOBRs and their potential use for
driver harassment. On August 26, 2011,
the Court vacated the entire final rule.
Owner-Operator Indep. Drivers Ass’n et
al. v. Fed. Motor Carrier Safety Admin.,
656 F.3d. 580 (7th Cir. 2011). The Court
held that, contrary to statutory
requirements, the Agency failed to
address the issue of driver harassment,
including how EOBRs could potentially
be used to harass drivers and ways to
ensure that EOBRs were not used to
harass drivers. The basis for the
decision was FMCSA'’s failure to
directly address a requirement in 49
U.S.C. 31137(a), which reads as follows:

USE OF MONITORING DEVICES. If the
Secretary of Transportation prescribes a
regulation about the use of monitoring
devices on commercial motor vehicles to
increase compliance by operators of the
vehicles with hours of service regulations of
the Secretary, the regulation shall ensure that
the devices are not used to harass vehicle
operators. However, the devices may be used
to monitor productivity of the operators.

The court’s expectation about how the
Agency should address harassment and
productivity under the statutory
directive included the following:

In addition, an adequate explanation that
addresses the distinction between
productivity and harassment must also
describe what precisely it is that will prevent
harassment from occurring. The Agency
needs to consider what types of harassment
already exist, how frequently and to what
extent harassment happens, and how an
electronic device capable of
contemporaneous transmission of
information to a motor carrier will guard
against (or fail to guard against) harassment.
A study of these problems with EOBRs
already in use, and a comparison with
carriers that do not use these devices, might
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be one obvious way to measure any effect
that requiring EOBRs might have on driver
harassment (Id. at 588—89).

As a result of the vacatur, carriers
relying on electronic devices to monitor
HOS compliance are currently governed
by the Agency’s previous rules
regarding the use of automatic on-board
recording devices (49 CFR 395.15). The
requirements set forth in 49 CFR 395.15
were not affected by the Seventh
Circuit’s decision regarding the
technical specifications set out in 49
CFR 395.16 in the EOBR 1 Final Rule.

II. Meeting Participation and
Information FMCSA Seeks From the
Public

The listening session is open to the
public. Speakers’ remarks will be
limited to five minutes each. The public
may submit material to the FMCSA staff
at the session for inclusion in the public
docket, FMCSA-2010-0167. FMCSA
will docket the transcription of the
listening session that will be prepared
by an official court reporter.

FMCSA tasked the MCSAC with
addressing harassment through Task
12-01, titled, “Measures to Ensure
Electronic On-Board Recorders (EOBRS)
Are Not Used to Harass Commercial
Motor Vehicle (CMV) Operators”.
MCSAC held public meetings on this
task on February 7-8, 2012, and based
on its deliberations, submitted a report
to the FMCSA Administrator on
February 8, 2012. This report is
available for review at http://
mcsac.fmcsa.dot.gov/meeting.htm and
in the public docket, FMCSA-2010-
0167. The questions posed to MCSAC
will be used as a template for public
comment and discussion at the listening
session.

The comments sought from the
questions below may be submitted in
written form at the session and
summarized verbally, if desired:

1. In terms of motor carriers’ and
enforcement officials’ monitoring or
review of drivers’ records of duty status
(RODS), what would constitute driver
harassment? Would that definition
change based on whether the system for
recording HOS is paper or electronically
based? If so, how? As a starting point,
the Agency is interested in potential
forms of harassment, including but not
limited to those that are: (1) Not
prohibited already by current statutes
and regulations; (2) distinct from
monitoring for legitimate business
purposes (e.g., efforts to maintain or
improve productivity); and (3)
facilitated or made possible solely by
EOBR devices and not as a result of
functions or features that motor carriers
may choose to purchase, such as fleet

management system capabilities. Is this
interpretation appropriate? Should it be
broader? Or narrower?

2. Are there types of driver
harassment to which drivers are
uniquely vulnerable if they are using
EOBRSs rather than paper logs? If so,
what and how would use of an EOBR
rather than a paper log make a driver
more susceptible to harassment? Are
there ways in which the use of an EOBR
rather than a paper log makes a driver
less susceptible to harassment?

3. What types of harassment are motor
carrier drivers subjected to currently,
how frequently, and to what extent does
this harassment happen? How would an
electronic device capable of
contemporaneous transmission of
information to a motor carrier guard
against (or fail to guard against) this
kind of harassment? What experience
have motor carriers and drivers had
with carriers using EOBRs as compared
to those who do not use these devices
in terms of their effect on driver
harassment or complaints of driver
harassment?

4. What measures should the Agency
consider taking to eliminate the
potential for EOBRs to be used to harass
drivers? Are there specific functions and
capabilities of EOBRs that should be
restricted to reduce the likelihood of the
devices being used to harass vehicle
operators?

5. Motor carriers are often responsible
for managing their drivers and
equipment to optimize efficiency and
productivity and to ensure
transportation services are provided in
accordance with a planned schedule.
Carriers commonly use electronic
devices, which may include but are not
limited to EOBRs, to enhance
productivity and optimize fleet
operation. Provided such devices are
not used to coerce drivers into violating
Federal safety regulations, where is the
line between legitimate productivity
measures and inappropriate oversight or
actions that may be construed as
harassment?

FMCSA also seeks concepts, ideas,
and comments from enforcement
personnel on the HOS information they
would need to see on the EOBR display
screen at the roadside to effectively
enforce the HOS rules and the type of
evidence they would need to retain in
order to support issuing drivers a
citation for HOS violations observed
during roadside inspections.

III. Alternative Media Broadcasts
During and Immediately After the
Listening Session on April 26, 2012
FMCSA will webcast the listening
session on the Internet. Specific

information on how to participate via
the Internet and the telephone access
number will be on the FMCSA Web site
at http://www.fmesa.dot.gov. FMCSA
will docket the transcripts of the
webcast and a separate transcription of
the listening session that will be
prepared by an official court reporter.

Issued on: March 26, 2012.
Larry W. Minor,
Associate Administrator for Policy.
[FR Doc. 2012-7899 Filed 3-30-12; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Parts 1002, 1011, 1108, 1109,
1111, and 1115
[Docket No. EP 699]

Assessment of Mediation and
Arbitration Procedures

AGENCY: Surface Transportation Board.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Surface Transportation
Board (Board or STB) proposes
regulations that would require parties to
participate in mediation in certain types
of cases and would modify its existing
regulations that permit parties to engage
voluntarily in mediation. The Board
also proposes an arbitration program
under which carriers and shippers
would agree voluntarily to arbitrate
certain types of disputes that come
before the Board, and proposes
modifications to clarify and simplify its
existing rules governing the use of
arbitration in other disputes. The Board
seeks comments regarding these
proposed rules.

DATES: Comments are due by May 17,
2012. Replies are due June 18, 2012.

ADDRESSES: Comments, information, or
questions regarding this proposed rule
should reference Docket No. EP 699 and
be in writing addressed to: Chief,
Section of Administration, Office of
Proceedings, Surface Transportation
Board, 395 E Street SW., Washington,
DC 20423-0001.

FOR FURTHER INFORMATION CONTACT:
Amy C. Ziehm at 202-245-0391.
[Assistance for the hearing impaired is
available through the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.]

SUPPLEMENTARY INFORMATION: The Board
favors the resolution of disputes through
the use of mediation and arbitration
procedures, in lieu of formal Board
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proceedings, wherever possible.® To
that end, the Board has existing rules
that encourage parties to agree
voluntarily to mediate or arbitrate
certain matters subject to its
jurisdiction. The Board’s mediation
rules are set forth at 49 CFR 1109.1,
1109.3, 1109.4, 1111.2, 1111.9, and
1111.10. Its arbitration rules are set forth
at 49 CFR 1108, 1109.1, 1109.2, 1109.3,
and 1115.8. In a decision served on
August 20, 2010,2 and published in the
Federal Register on August 24, 2010,3
the Board sought input regarding
measures it might implement to
encourage or require greater use of
mediation, and to encourage greater
voluntary use of arbitration, including
making changes to the Board’s existing
rules and establishing new rules. The
Board also sought input regarding
possible changes to its rules to permit
the use of Board-facilitated mediation
procedures without the filing of a formal
complaint. The Board served a
subsequent notice in this matter on
December 3, 2010, to clarify that any
comments filed by the Railroad-Shipper
Transportation Advisory Council
(RSTAC) would be accorded the same
weight as other comments in developing
any new rules.? The modifications to
the Board’s rules proposed in this
decision are intended to increase the
use of mediation and arbitration in lieu
of formal adjudication to resolve
disputes before the Board.

The proposed changes to the existing
mediation rules would establish
procedures under which the Board
could compel mediation in certain types
of adjudications before the Board, on a
case-specific basis, as well as to grant
mediation requests of parties to

1Mediation is a process in which parties attempt
to negotiate an agreement that resolves some or all
of the issues in dispute, with the assistance of a
trained, neutral, third-party mediator. Arbitration,
by comparison, is an informal evidentiary process
conducted by a trained, neutral, third-party
arbitrator with expertise in the subject matter of the
dispute. By agreeing to participate in arbitration,
the parties agree to be bound (with limited appeal
rights) by the arbitral decision.

2 Assessment of Mediation and Arbitration
Procedures, EP 699 (STB served Aug. 20, 2010).

3 Assessment of Mediation and Arbitration
Procedures, 75 FR 52,054.

41d., EP 699 (STB served Dec. 3, 2010).

5RSTAC is an advisory board established by
Federal law to advise the U.S. Congress, the U.S.
Department of Transportation, and the Board on
issues related to rail transportation policy, with
particular attention to issues of importance to small
shippers and small railroads. By statute, RSTAC
members are appointed by the Board’s chairman.
Representatives of large and small rail customers,
Class I railroads, and small railroads sit on RSTAC.
The Board’s members and the U.S. Secretary of
Transportation are ex officio, nonvoting RSTAC
members. (49 U.S.C. 726.)

disputes.® As is the current practice, the
Board would assign staff from its Rail
Customer and Public Assistance (RCPA)
program, who are trained mediators, to
conduct the mediation process.
Mediation periods would last up to 30
days, and could be extended upon the
mutual request of the parties. The Board
would reserve the right to stay
underlying proceedings and toll any
applicable statutory deadlines. The
Board believes that the proposed
mediation rules would be in the public
interest. If a dispute is amicably
resolved, the parties could do so at
considerably less expense and in less
time than if they used the Board’s
formal adjudicatory process, and could
better preserve their ongoing
commercial relationship.

The proposed changes to the Board’s
arbitration rules are intended to
consolidate the separate arbitration
procedures in Parts 1108 and 1109, to
encourage greater use of arbitration to
resolve disputes before the Board by
simplifying the process, and by
clarifying the types of disputes that may
be submitted for arbitration.” Moreover,
the Board proposes establishing an
“arbitration program” to cover a subset
of arbitrable disputes, in which rail
carriers may voluntarily participate. The
Board believes that the proposed
arbitration program would provide
value to both carriers and shippers,
because disputes can be resolved
through arbitration in a more timely and
less adversarial fashion than through the
Board’s formal adjudicatory processes,
and arbitration could help the parties to
preserve their commercial relationship.
It likewise would allow carriers more
flexibility in resolving customer-specific
disputes because resolution would be
confidential and nonprecedential,
unless the arbitrator’s decision is
appealed.

Under the arbitration program, rail
carriers would agree, in advance, to
submit to binding arbitration certain
defined types of disputes, such as
complaints related to demurrage and
accessorial charges, or the misrouting or
mishandling of rail cars, where the
complainant seeks monetary damages
for past harm, not for injunctive or
prospective relief. The Board also
proposes to limit the relief that an
arbitrator could award to no more than
$200,000, plus interest. Commenters are
invited to suggest a different dollar cap
that they believe would better capture

6 The Board’s authority to revise its mediation
rules exists under 49 U.S.C. 721(a) and under the
Alternative Dispute Resolution Act, 5 U.S.C. 571-
584.

7 The Board has authority to revise its arbitration
rules under 49 U.S.C. 721(a).

the majority of such disputes that would
be best resolved through arbitration.
Arbitration under the arbitration
program would be mandatory for the
carrier either where the dispute involves
only carriers that are participants in the
Board’s arbitration program, or where
the dispute involves at least one carrier-
participant and all other parties to the
dispute consent to arbitration pursuant
to the arbitration program.

In addition, the proposed rules
provide for arbitration of most other
types of adjudicatory disputes before the
Board where all parties agree, on a case-
by-case basis, to participate in binding
arbitration. In all arbitrations, the Board
would assign an arbitrator from a roster
of eligible arbitrators, or could grant a
mutual request from the parties to use
a particular arbitrator, whether listed on
the roster or not.

The proposed mediation and
arbitration rules would not be available,
however, to resolve any matter in which
the Board is statutorily required to
determine the public convenience and
necessity (PCN). Thus, these procedures
would not be available to obtain the
grant, denial, stay or revocation of any
license, authorization (e.g.,
construction, abandonment, purchase,
trackage rights, merger, pooling) or
exemption related to these matters.
Should participants in such matters,
however, reach a voluntary agreement
resolving certain issues pertaining to a
license or authorization proceeding, the
Board would give due consideration to
that resolution in weighing the PCN.
These rules would also not be available
to arbitrate a labor protection dispute,
which has its own procedures; however,
voluntary mediation of such disputes
under the proposed rules would be
available.

Additional information is contained
in the Board’s decision. The full
decision is available on the Board’s Web
site at www.stb.dot.gov.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

It is ordered:

1. The Board proposes to amend its
rules as set forth in this decision. Notice
of the proposed rules will be published
in the Federal Register.

2. Comments regarding these
proposed rules are due by May 17, 2012.
Replies are due by June 18, 2012.

3. This decision is effective on the day
of service.
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List of Subjects
49 CFR Part 1002

Administrative practice and
procedure, Common carriers, Freedom
of information.

49 CFR Part 1011

Administrative practice and
procedure, Authority delegations
(Government agencies), Organization
and functions (Government agencies).

49 CFR Part 1108

Administrative practice and
procedure, Railroads.

49 CFR Part 1109

Administrative practice and
procedure, Maritime carriers, Motor
carriers, Railroads.

49 CFR Part 1111

Administrative practice and
procedure, Investigations.

49 CFR Part 1115

Administrative practice and
procedure.

Decided: March 28, 2012.

By the Board, Chairman Elliott, Vice
Chairman Mulvey, and Commissioner
Begeman.

Jeffrey Herzig,
Clearance Clerk.

For the reasons set forth in the
preamble, the Surface Transportation
Board proposes to amend parts 1002,
1011, 1108, 1109, 1111, and 1115 of title
49, chapter X, of the Code of Federal
Regulations as follows:

PART 1002—FEES

1. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A) and 553;
31 U.S.C. 9701; and 49 U.S.C. 721. Section
1002.1(g)(11) also issued under 5 U.S.C. 5514
and 31 U.S.C. 3717.

2. Amend § 1002.2 by revising
paragraph (f)(87) and by removing and

reserving paragraph (f)(88) to read as
follows:

§1002.2 Filing fees.

* * * * *

(f)* * %

Type of proceeding Fee

Type of proceeding Fee
Part VI: Informal Proceedings
(87) Basic fee for STB adjudicatory
services not otherwise covered ...... $250

(88) [Reserved].

* * * * *

* * * * *

PART 1011—BOARD ORGANIZATION;
DELEGATIONS OF AUTHORITY

3. The authority citation for part 1011
continues to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701;
49 U.S.C. 701, 721, 11123, 11124, 11144,
14122, and 15722.

4. Amend §1011.7 by adding
paragraphs (a)(2)(xvii), (a)(2)(xviii) and
(a)(2)(xix) to read as follows:

§1011.7 Delegations of authority by the
Board to specific offices of the Board.

(a] * % %

(2) * x %

(xvii) To authorize parties to a
proceeding before the Board, upon
mutual request, to participate in
meditation with a Board-appointed
mediator, for a period of up to 30 days.

(xviii) To authorize a proceeding held
in abeyance while mediation procedures
are pursued, pursuant to a mutual
request of the parties to the matter.

(xix) To order arbitration of program-
eligible matters under the Board’s
regulations at 49 CFR Part 1108, or upon
the mutual request of parties to a
proceeding before the Board.

* * * * *

PART 1108—ARBITRATION OF
CERTAIN DISPUTES SUBJECT TO THE
STATUTORY JURISDICTION OF THE
SURFACE TRANSPORTATION BOARD

5. The authority citation for part 1011
continues to read as follows:

Authority: 49 U.S.C. 721(a).
6. Revise §1108.1 to read as follows:

§1108.1 Definitions.

As used in this part:

(a) Arbitration program means a
program established by the Surface
Transportation Board under which
participating rail carriers have agreed
voluntarily in advance to resolve certain
types of disputes brought before the
Board using the Board’s arbitration
procedures.

(b) Arbitration program-eligible
matters are those disputes, or
components of disputes, that may be
resolved using the Board’s arbitration
program and include disputes involving
one or more of the following subjects:
Demurrage, accessorial charges;
misrouting or mishandling of rail cars;
disputes involving a carrier’s published
rules and practices as applied to
particular rail transportation; and other
service-related matters.

(c) Arbitrator means an arbitrator
appointed pursuant to these rules.

(d) Interstate Commerce Act means
the Interstate Commerce Act as
amended by the ICC Termination Act of
1995.

(e) STB or Board means the Surface
Transportation Board.

(f) Statutory jurisdiction means the
jurisdiction conferred on the STB by the
Interstate Commerce Act, including
jurisdiction over rail transportation or
services that have been exempted from
regulation.

7. Amend § 1108.2 by revising
paragraph (b) and removing paragraph
(d) to read as follows:

§1108.2 Statement of purpose,
organization, and jurisdiction.
* * * * *

(b) These procedures shall be
available for use in the resolution of all
matters arbitrated before the Board,
other than matters involving labor
protective conditions, which are subject
to different rules. These procedures
shall not be available to obtain the grant,
denial, stay or revocation of any license,
authorization (e.g., construction,
abandonment, purchase, trackage rights,
merger, pooling), or exemption related

to such matters.
* * * * *

8. Revise §1108.3 to read as follows:

§1108.3 Matters subject to arbitration.

(a) Use of arbitration—(1) Arbitration
program-eligible matters. The Board
shall assign to arbitration all arbitration
program-eligible matters arising in a
docketed proceeding where all parties to
the proceeding are participants in the
Board’s arbitration program, or where
one or more parties to the matter are
participants in the Board’s arbitration
program, and all other parties to the
proceeding request or consent to
arbitration.

(2) Matters partially arbitration
program-eligible. Where the issues in a
proceeding before the Board relate in
part to arbitration program-eligible
matters, only those parts of the dispute
related to arbitration program-eligible
matters may be arbitrated pursuant to
the arbitration program, unless the
parties petition the Board in accordance
with paragraph (a)(3) of this section to
include non-arbitration program-eligible
matters.

(3) Other matters. Parties may petition
the Board, on a case-by-case basis, to
assign to arbitration disputes, or
portions of disputes, that do not relate
to arbitration program-eligible matters,
other than matters in which the Board
is statutorily required to determine the
public convenience and necessity and
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those involving labor protective
conditions.

(4) Mutual agreement required. The
Board will not assign to arbitration any
dispute in which one or more parties is
not a participant in the Board’s
arbitration program and does not
otherwise consent to arbitration.

(b) Participation in the Board’s
arbitration program—(1) Class I and
Class II rail carriers. Class I and Class
I rail carriers are deemed to have agreed
in advance to participate in the Board’s
arbitration program, unless they have
opted out of the program. To opt out, a
Class I or Class II carrier shall do either
of the following:

(i) File a notice, under docket number
EP 699, informing the Board of its opt-
out decision no later than 20 days
following the effective date of these
rules, and subsequently, no later than
January 10 (or the immediately
following business day) of each calendar
year. Such notice shall take effect
immediately.

(ii) File a notice with the Board, under
docket number EP 699, at any time.
Such notice shall take effect 90 days
after filing and shall not excuse the
filing carrier from arbitration
proceedings that are ongoing, or permit
it to withdraw its consent to participate
in any arbitration program-eligible
dispute associated with any matter
pending before the Board at any time
within the 90-day period before the opt-
out notice takes effect. Class I and Class
I rail carriers that opt out of the
arbitration program will be deemed to
be participants in the program in
subsequent years if they do not file a
new notice with the Board each year. A
carrier that has opted out of the
arbitration program may opt into the
arbitration program at any time by
notifying the Board. Opt-in notices shall
take effect immediately.

(2) Class III rail carriers. A Class III
rail carrier may participate in the
Board’s arbitration program by filing a
written notice with the Board under
docket number EP 699, advising the
Board of its intent to participate in the
program. Such notice may be filed at
any time and shall take effect
immediately. A participating Class III
carrier shall remain a participant in the
Board’s arbitration program thereafter,
unless it files a notice with the Board
under docket number EP 699, advising
the Board of its intent to cease
participation in the arbitration program.
Such notice shall take effect 90 days
after filing and shall not excuse the
filing carrier from arbitration
proceedings that are ongoing, or permit
it to withdraw its consent to participate
in any arbitration program-eligible

dispute associated with any matter
pending before the Board at any time
within the 90-day period before the opt-
out notice takes effect.

(3) Shippers and other parties.
Shippers and other parties may
participate in arbitration-program
eligible arbitrations on a case-by-case
basis by filing notice with the Board.
Such notice shall be filed under the
docket number assigned to the
proceeding, indicating agreement to
participate in arbitration.

(c) Arbitrator’s authority. In resolving
any dispute subject to the Board’s
arbitration procedures, the arbitrator
shall not be bound by any procedural
rules or regulations adopted by the STB
for the formal resolution of similar
disputes, except as specifically provided
in this Part 1108. The arbitrator,
however, shall be guided by the
Interstate Commerce Act and by STB
and ICC precedent.

(d) Arbitration clauses. Nothing in the
Board’s regulations shall preempt the
applicability of, or otherwise supersede,
any new or existing arbitration clauses
contained in agreements between
shippers and carriers.

9. Amend § 1108.4 by revising
paragraphs (a)(1) and (a)(2) and
removing paragraph (b) to read as
follows:

§1108.4 Relief.

(a] R

(1) Monetary damages, to the extent
available under the Interstate Commerce
Act, shall be available through the
arbitration. In disputes arbitrated
pursuant to the Board’s arbitration
program, damages shall not exceed
$200,000, exclusive of interest at a
reasonable rate to be specified by the
arbitrator. Participants in the Board’s
arbitration program shall not be
obligated to arbitrate any dispute in
which the alleged damages exceed
$200,000.

(2) No prospective or injunctive relief
shall be available through the Board’s
arbitration program, or through any
other arbitration before the Board.

* * * * *

10. Revise §1108.5 to read as follows:

§1108.5 Fees and costs.

When parties use the Board’s
arbitration procedures to resolve a
dispute, the party filing the complaint
shall pay the applicable filing fee
pursuant to 49 CFR Part 1002. The
Board shall pay any fees and/or costs
charged by the arbitrator, except where
parties agree to use an arbitrator not
included on the roster of arbitrators
maintained by the Board, as described
in §1108.6(a), in which case the parties

shall share the fees and/or costs of the
arbitrator.
11. Revise §1108.6 to read as follows:

§1108.6 Arbitrators.

(a) Arbitration shall be conducted by
a single arbitrator selected, as provided
herein, from a roster of persons (other
than active government officials)
experienced in rail transportation or
economic issues similar to those capable
of arising before the STB. The roster of
arbitrators shall be established by the
Chairman of the STB with input from
interested parties who may nominate
individuals for inclusion on the list. The
roster shall thereafter be maintained and
updated by the Chairman of the STB on
an every other year basis. The roster
may also be augmented or revised at any
time, and interested parties are
encouraged to nominate qualified
individuals for addition to the list. The
roster shall be available to the public,
upon request, and shall be posted on the
Board’s Web site at www.stb.dot.gov.

(b) Matters arbitrated under these
rules shall be resolved by a single
neutral arbitrator, selected by the Board,
from the roster of qualified arbitrators.
If the parties to an arbitration
proceeding mutually agree upon an
arbitrator (whether listed on the roster
or not) to resolve their dispute, they
may petition the Board to appoint that
arbitrator to the arbitration proceeding.

(c) If, at any time during the
arbitration process, a selected arbitrator
becomes incapacitated, unwilling, or
unable to fulfill his/her duties, or if all
parties agree that the arbitrator should
be replaced, a replacement arbitrator
will be selected promptly under the
process set forth in paragraphs (a) and
(b) of this section.

12. Revise §1108.7 to read as follows:

§1108.7 Arbitration commencement
procedures.

(a) Each arbitration under these rules
shall commence with a written
complaint, which shall be filed and
served in accordance with Board rules
contained at Part 1104. Each complaint
must contain a statement that the
complainant is a participant in the
Board’s arbitration program pursuant to
§ 1108.3(b), or that the complainant is
willing to arbitrate voluntarily all or
part of the dispute pursuant to the
Board’s arbitration procedures.
Following the filing of a complaint
whose subject matter is arbitration
program-eligible, the Board shall issue a
notice advising other parties of whether
any carrier-parties to the matter are
participants in the arbitration program.

(b) Any respondent must, within 20
days of the date of the filing of a
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complaint, answer the complaint. The
answer must state whether the
respondent is a participant in the
Board’s arbitration program, or whether
the respondent is willing to arbitrate on
a voluntary basis. Where the respondent
agrees to arbitrate voluntarily, the
answer must identify those issues
contained in the complaint that the
respondent is willing to resolve through
arbitration. The answer must also
identify any issues contained in the
complaint that the respondent is not
willing to resolve through arbitration. If
the answer contains an agreement to
arbitrate some but not all of the
arbitration issues in the complaint, the
complainant will have 10 days from the
date of the answer to advise the
respondent and the Board in writing
whether the complainant is willing to
arbitrate on that basis. Where the
respondent is a participant in the
Board’s arbitration program, the answer
should further state that the respondent
has thereby agreed to use arbitration to
resolve all of the arbitration program-
eligible issues in the complaint. The
Board will then set the matter for
arbitration, if appropriate, and assign an
arbitrator.

13. Revise §1108.8 to read as follows:

§1108.8 Arbitration procedures.

The arbitrator shall establish all rules
for each arbitration proceeding,
including with regard to discovery, the
submission of evidence and the
treatment of confidential information,
subject to the requirements that the
evidentiary process shall be completed
within 90 days from the start date
established by the arbitrator, and that
the arbitrator’s decision will be issued
within 30 days following completion of
the evidentiary phase.

14. Revise §1108.9 to read as follows:

§1108.9 Decisions.

(a) Decisions of the arbitrator shall be
in writing and shall contain findings of
fact and conclusions.

(b) The arbitrator simultaneously shall
serve a copy of the decision on the
parties and upon the Board. The
arbitrator may serve the decision via any
service method permitted by the Board’s
regulations that is consistent with
protecting the confidentiality of the
decision, if so requested by the parties.

(c) By arbitrating pursuant to these
procedures, each party agrees that the
decision and award of the arbitrator
shall be binding and judicially
enforceable in law and equity in any
court of appropriate jurisdiction, subject
to a limited right of appeal to the STB,
as provided below.

15. Revise §1108.11 to read as
follows:

§1108.11 Enforcement and appeals.

(a) A party may petition the Board to
modify or vacate an arbitral award. The
appeal must be filed within 20 days of
service of a final arbitration decision,
and is subject to the page limitations of
§1115.2(d) of this chapter. Copies of the
appeal shall be served upon all parties
in accordance with the Board’s rules at
Part 1104. The appealing party shall
also serve a copy of its appeal upon the
arbitrator. Replies to such appeals shall
be filed within 20 days of the filing of
the appeal with the Board, and shall be
subject to the page limitations of
§1115.2(d) of this chapter.

(b) The timely filing of a petition will
not automatically stay the effect of the
arbitration decision. A stay may be
requested under § 1115.3(f) of this
chapter.

(c) The STB will review, and may
modify or vacate, an arbitration award,
in whole or in part, only on grounds
that such award reflects a clear abuse of
arbitral authority or discretion.

16. Revise Part 1109 to read as
follows:

PART 1109—USE OF MEDIATION IN
BOARD PROCEEDINGS

Sec.

1109.1 Mediation.

1109.2 Commencement of mediation.

1109.3 Mediation procedures.

1109.4 Mandatory mediation in rate cases
to be considered under the stand-alone
cost methodology.

Authority: 5 U.S.C. 571 et seq.

§1109.1 Mediation.

Parties may seek to resolve a dispute
brought before the Board using the
Board’s mediation procedures. These
procedures shall not be available to
obtain the grant, denial, stay or
revocation of any license, authorization
(e.g., construction, abandonment,
purchase, trackage rights, merger,
pooling), or exemption related to such
matters. The Board may, by its own
order, direct the parties to participate in
mediation using the Board’s mediation
procedures.

§1109.2 Commencement of mediation.

(a) Availability of mediation.
Mediation may be commenced in a
dispute before the Board:

(1) Pursuant to a Board order issued
in response to a written request of one
or more parties to a matter;

(2) Where the Board orders mediation
by its own order; or

(3) In connection with a rate
complaint, as provided by § 1109.4 and
Part 1111 of this chapter.

(b) Requests for mediation. Parties
wishing to pursue mediation may file a
request for mediation with the Board at
any time following the filing of a
complaint. Parties that use Board
mediation procedures shall not be
required to pay any fees other than the
appropriate filing fee associated with
the underlying dispute, as provided at
49 CFR 1002.2. The Board shall grant
any mediation request submitted by all
parties to a matter, but may deny
mediation where a mediation request is
not submitted by all parties to a matter.

§1109.3 Mediation procedures.

(a) The Board will appoint a Board
employee, who is a qualified mediator,
to facilitate any dispute assigned for
mediation. Alternatively, the parties to
a matter may agree to use a non-Board
mediator if they so inform the Board
within 10 days of an order assigning the
dispute to mediation. If a non-Board
mediator is used, the parties shall share
the fees and/or costs of the mediator.
The following restrictions apply to any
mediator selected by the Board or the
parties:

(1) No person may serve as a mediator
who has previously served as an
advocate or representative, in any
matter, for any party to the mediation;

(2) No person serving as a mediator
may thereafter serve as an advocate for
a party in any other proceeding arising
from or related to the mediated dispute,
including, without limitation,
representation of a party to the
mediation before any other federal court
or agency; and

(3) If the mediation does not fully
resolve all issues before the Board, the
person serving as a mediator may not
thereafter advise the Board regarding the
future disposition of the dispute.

(b) Parties shall have 30 days from the
date of the first mediation session to
reach a settlement agreement, or to
narrow the issues in dispute, or to agree
to stipulations that may be incorporated
into any adjudication before the Board
if mediation does not fully resolve the
dispute. The mediator may assist the
parties in preparing a settlement
agreement. The mediator shall notify the
Board whether the parties have reached
any agreement by the end of the 30-day
period.

(c) Any settlement agreement reached
during or as a result of mediation must
be in writing, and signed by all parties
to the mediation. The parties need not
provide a copy of the settlement
agreement to the Board, or otherwise
make the terms of the agreement public,
provided that the parties, or the
mediator, notify the Board that the
parties have reached a mutually



19596

Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/Proposed Rules

agreeable resolution, and request that
the Board terminate the underlying
Board proceeding. Parties to the
settlement agreement shall waive all
appeal rights as to the issues resolved by
the settlement agreement.

(d) If the parties reach only a partial
resolution of their dispute, they or the
mediator shall so inform the Board, and
the parties shall file any stipulations
they have mutually reached, and ask the
Board to reactivate the procedural
schedule in the underlying proceeding
to decide the remaining issues.

(e) The Board may extend mediation
for additional periods of time not to
exceed 30 days per period, pursuant to
mutual written requests of all parties to
the proceeding. The Board will not
extend mediation for additional periods
of time where one or more parties to a
matter do not agree to an extension. The
Board will not order mediation more
than once in any particular proceeding,
but may permit it if all parties to a
matter mutually request another round
of mediation.

(f) Mediation is a confidential process
except for those limited exceptions
permitted by the Administrative Dispute
Resolution Act at 5 U.S.C. 574.

(1) All notes taken by participants
(including but not limited to the
mediator, parties, and their
representatives) during the mediation
must be destroyed following the
conclusion of the matter subject to
mediation. As a condition of
participation, the parties and any
interested parties joining the mediation
must agree to the confidentiality of the
mediation process. The parties to
mediation, including the mediator, shall
not testify in administrative or judicial
proceedings concerning the issues
discussed in mediation, nor submit any
report or record of the mediation
discussions, other than the settlement
agreement with the consent of all
parties, except as required by law.

(2) Evidence of conduct or statements
made during mediation are not
admissible in any Board proceeding.
However, if mediation fails to result in
a full resolution of the dispute, evidence
that is otherwise discoverable may not
be excluded from introduction into the
record of the underlying proceeding
merely because it was presented during
mediation. Such materials may be used
if they are disclosed through formal
discovery procedures established by the
Board or other adjudicatory body.

(g) Except as otherwise provided for
in 49 CFR 1109.4(f) and Part 1111, the
mutual request of all parties that a
proceeding be held in abeyance while
mediation procedures are pursued
should be submitted to the Chief,

Section of Administration, Office of
Proceedings. The Board shall promptly
issue an order in response to such
requests. Except as otherwise provided
for in 49 CFR 1109.4(f) and Part 1111,
the Board may also direct that a
proceeding be held in abeyance pending
the conclusion of mediation. The period
while any proceeding is held in
abeyance to facilitate mediation shall
not be counted toward any applicable
statutory deadlines.

§1109.4 Mandatory mediation in rate
cases to be considered under the stand-
alone cost methodology.

(a) A shipper seeking rate relief from
a railroad or railroads in a case
involving the stand-alone cost
methodology must engage in non-
binding mediation of its dispute with
the railroad upon filing a formal
complaint under 49 CFR Part 1111.

(b) Within 10 business days after the
shipper files its formal complaint, the
Board will assign a mediator to the case.
Within 5 business days of the
assignment to mediate, the mediator
shall contact the parties to discuss
ground rules and the time and location
of any meeting. At least one principal of
each party, who has the authority to
bind that party, shall participate in the
mediation and be present at any session
at which the mediator requests that the
principal be present.

(c) The mediator will work with the
parties to try to reach a settlement of all
or some of their dispute or to narrow the
issues in dispute, and reach stipulations
that may be incorporated into any
adjudication before the Board if
mediation does not fully resolve the
dispute. If the parties reach a settlement,
the mediator may assist in preparing a
settlement agreement.

(d) The entire mediation process shall
be private and confidential. No party
may use any concessions made or
information disclosed to either the
mediator or the opposing party before
the Board or in any other forum without
the consent of the other party.

(e) The mediation shall be completed
within 60 days of the appointment of
the mediator. The mediation may be
terminated prior to the end of the 60-
day period only with the certification of
the mediator to the Board. Requests to
extend mediation, or to re-engage it
later, will be entertained on a case-by-
case basis, but only if filed by all
interested parties.

(f) Absent a specific order from the
Board, the onset of mediation will not
affect the procedural schedule in stand
alone cost rate cases, set forth at 49 CFR
1111.8(a).

PART 1111—COMPLAINT AND
INVESTIGATION PROCEDURES

17. The authority citation for part
1111 continues to read as follows:

Authority: 49 U.S.C. 721, 10704, and
11701.

18. Amend § 1111.10 by revising
paragraph (b) to read as follows:

§1111.10 Meeting to discuss procedural
matters.

* * * * *

(b) Simplified standards complaints.
In complaints challenging the
reasonableness of a rail rate based on
the simplified standards, the parties
shall meet, or discuss by telephone or
through email, discovery and
procedural matters within 7 days after
the mediation period ends. The parties
should inform the Board as soon as
possible thereafter whether there are
unresolved disputes that require Board
intervention and, if so, the nature of
such disputes.

PART 1115—APPELLATE
PROCEDURES

19. The authority citation for part
1115 continues to read as follows:

Authority: 5 U.S.C. 559; 49 U.S.C. 721.
20. Revise §1115.8 to read as follows:

§1115.8 Petitions to review arbitration
decisions.

An appeal of right is permitted. The
appeal must be filed within 20 days of
a final arbitration decision, unless a
later date is authorized by the Board,
and is subject to the page limitations of
§1115.2(d). The standard of review will
be whether there is a showing of a clear
abuse of arbitral authority or discretion.
The timely filing of a petition will not
automatically stay the effect of the
arbitration decision. A stay may be
requested under § 1115.3(f).

[FR Doc. 2012-7836 Filed 3-30-12; 8:45 am]
BILLING CODE 4915-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 110328226—-2189-02]
RIN 0648-XA272

Listing Endangered and Threatened
Species; 12-Month Finding on a
Petition To List Chinook Salmon in the
Upper Klamath and Trinity Rivers
Basin as Threatened or Endangered
Under the Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Status review; notice of finding.

SUMMARY: We, NMFS, announce a 12-
month finding on a petition to list the
Chinook salmon (Oncorhynchus
tshawytscha) in the Upper Klamath and
Trinity Rivers Basin (UKTR) as
threatened or endangered and designate
critical habitat under the Endangered
Species Act (ESA). We have reviewed
the status of the UKTR Chinook salmon
Evolutionarily Significant Unit (ESU)
and considered the best scientific and
commercial data available, and
conclude that the petitioned action is
not warranted. In reaching this
conclusion, we conclude that spring-run
and fall-run Chinook salmon in the
UKTR Basin constitute a single ESU.
Based on a comprehensive review of the
best scientific and commercial data
currently available, and consistent with
the 1998 status review and listing
determination for the UKTR Chinook
salmon ESU, the overall extinction risk
of the ESU is considered to be low over
the next 100 years. Based on these
considerations and others described in
this notice, we conclude this ESU is not
in danger of extinction throughout all or
a significant portion of its range, nor is
it likely to become so in the foreseeable
future.

DATES: The finding announced in this
notice was made on April 2, 2012.
ADDRESSES: Information used to make
this finding is available for public
inspection by appointment during
normal business hours at the office of
NMFS Southwest Region, Protected
Resources Division, 501 West Ocean
Blvd., Suite 4200, Long Beach, CA
90802. This file includes the status
review report, information provided by
the public, and scientific and
commercial information gathered for the
status review. The petition and the

status review report can also be found
at: http://swr.nmfs.noaa.gov/.

FOR FURTHER INFORMATION CONTACT:
Rosalie del Rosario at (562) 980—4085 or
Ann Garrett at (707) 825-5175, NMFS,
Southwest Region Office; or Lisa
Manning at (301) 713-1401, NMFS,
Office of Protected Resources.

SUPPLEMENTARY INFORMATION:
Background

On January 28, 2011, the Secretary of
Commerce received a petition from the
Center for Biological Diversity, Oregon
Wild, Environmental Protection
Information Center, and The Larch
Company (hereafter, the petitioners), to
list Chinook salmon (Oncorhynchus
tshawytscha) in the Upper Klamath
Basin under the ESA. Because their
request is generally made in reference to
the UKTR ESU of Chinook salmon, we
use the description of that ESU (Myers
et al., 1998 and 63 FR 11482; March 9,
1998) as the area in which they are
requesting that we list Chinook salmon,
and hereafter refer to that area as the
Upper Klamath and Trinity Rivers
basin. The petitioners identified three
alternatives for listing Chinook salmon
in the UKTR ESU: (1) Listing spring-run
Chinook salmon in the UKTR ESU as a
separate ESU; (2) listing spring-run
Chinook salmon in the UKTR ESU as a
distinct population segment within the
currently defined UKTR Chinook
salmon ESU; or (3) listing the currently
defined UKTR Chinook salmon ESU,
which includes both spring-run and fall-
run populations. The petitioners also
requested that we designate critical
habitat for any Chinook salmon
populations found to warrant listing.

After reviewing the petition, the
literature cited in the petition, and other
literature and information available in
our files, we found that the petition met
the criteria in our implementing
regulations at 50 CFR 424.14(b)(2) that
are applicable to our 90-day review and
determined that the petition presented
substantial information indicating that
the petitioned action may be warranted
(76 FR 20302; April 12, 2011). In that
90-day finding, we explained why we
would not further consider Petitioners’
second alternative for listing Chinook
salmon in the UKTR ESU. We described
NMFS'’ Policy on Applying the
Definition of Species Under the
Endangered Species Act to Pacific
Salmon (ESU Policy; 56 FR 68612;
November 20, 1991), which explains
that a Pacific salmon stock will be
considered a distinct population
segment, and hence a “species” under
the ESA, if it represents an ESU of the
biological species. We also explained

the two criteria for delineating an ESU.
Under its second alternative, Petitioners
suggest that, even if we determine that
spring-run Chinook salmon in the UKTR
ESU do not meet the criteria to be
delineated as a separate ESU under the
ESU Policy, we should apply the two
criteria under the U.S. Fish and Wildlife
Service (USFWS) and NMFS Policy
Regarding the Recognition of Distinct
Vertebrate Population Segments under
the Endangered Species Act (DPS
Policy; 61 FR 4722; February 7, 1996) to
determine that spring-run Chinook
salmon in the UKTR ESU are a separate
distinct population segment within the
UKTR ESU. As we described in the 90-
day finding, NMFS will continue to
apply the criteria in the ESU Policy to
Pacific salmon, which includes Chinook
salmon, rather than the criteria in the
DPS Policy. Because the ESU Policy
explains under what criteria Pacific
salmon populations will be considered
a distinct population segment, and
hence a “‘species” under the ESA, if we
evaluate spring-run Chinook salmon in
the UKTR according to the criteria of the
ESU Policy, we will be determining
whether spring-run Chinook salmon are
considered a distinct population
segment. In the 90-day finding, we also
solicited information pertaining to the
species and the issues raised in the
petition. Following publication of our
90-day finding, we commenced a status
review of Chinook salmon in the UKTR
ESU. In response to the 90-day finding
we received over 50 written comments
from the public, which we considered
in making this 12-month finding.

In support of the status review,
NMFS’ Southwest Fisheries Science
Center (SWFSC) convened a Biological
Review Team (BRT) charged with
compiling and reviewing the best
available scientific and commercial
information on Chinook salmon
necessary to: (1) Evaluate whether this
information supports the current UKTR
Chinook salmon ESU configuration or
the separation of spring-run and fall-run
Chinook salmon into separate ESUs; and
(2) assess the biological status of
Chinook salmon populations
comprising whichever ESU
configuration was best supported by the
available information using NMFS’
viable salmonid population (VSP)
framework for the analysis. The BRT
was composed of scientists from the
SWFSC and Northwest Fisheries
Science Center, USFWS, and U.S. Forest
Service with expertise in the biology,
genetics, and ecology of UKTR ESU
Chinook salmon. The BRT compiled,
reviewed, and evaluated the best
available scientific and commercial
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information concerning the ESU
configuration and biological status of
spring-run and fall-run Chinook salmon
populations in the UKTR basin,
including information provided by the
petitioners, peer-reviewed literature,
information provided by other parties
interested in this issue, and other
information deemed pertinent by the
BRT. Following its review, the BRT
prepared a report summarizing the
information they reviewed, their
analysis, and conclusions regarding ESU
configuration and biological status
(Williams et al., 2011). This report was
peer reviewed by two independent
scientific experts who have expertise
with salmon and steelhead issues in the
Klamath Basin. One reviewer has
specific expertise on UKTR Chinook
salmon genetics, and the other reviewer
has expertise in the ecology of UKTR
Chinook salmon. The reviewers’
comments were incorporated into the
final report.

If a petition is found to present
substantial scientific information
indicating that the petitioned action
may be warranted, ESA section
4(b)(3)(B) (16 U.S.C. 1533(b)(3)(B))
requires the Secretary of Commerce to
make a finding within 12 months of
receipt of the petition (commonly
referred to as a 12-month finding) as to
whether a petitioned action is
warranted. The Secretary has delegated
the authority to make this finding to the
NOAA Assistant Administrator for
Fisheries. This Federal Register notice
documents our 12-month finding on this
petition.

Species Background

Information on the biology and life
history of UKTR Chinook salmon is
summarized in Myers ef al. (1998) and
a listing determination for west coast
Chinook salmon (63 FR 11482; March 9,
1998). In 1998, NMFS completed a
status review of the UKTR Chinook
salmon ESU and found that it is
comprised of both spring-run and fall-
run populations (Myers et al., 1998), as
will be further described in the
following section. Historically, spring-
run Chinook salmon were likely the
predominant run type in the Klamath-
Trinity River Basin (Myers et al., 1998).
Most spring-run spawning and rearing
habitat was blocked by the construction
of dams in the late 1800s and early
1900s in the Klamath River and in the
1960s in the Trinity River Basin (Myers
et al., 1998). As a result of these and
other factors, spring-run populations
were considered to be at less than 10
percent of their historical levels (Myers
et al., 1998). Fall-run populations now
comprise the majority of UKTR Chinook

salmon. Most of the spring-run
populations are currently distributed
throughout the New, South Fork Trinity,
Upper Trinity, and Salmon rivers. The
more widely distributed fall-run
Chinook salmon inhabit most accessible
streams in the ESU, though their
distribution generally does not extend
as far into the tributary drainages as
spring-run Chinook salmon. As with all
Chinook salmon populations south of
the Columbia River, the majority of
Chinook salmon in the UKTR ESU
exhibit an “ocean-type” life history with
juveniles migrating to the ocean within
one year of hatching (Myers et al., 1998).
Anadromous salmonids in California,
like UKTR Chinook salmon, exist at the
southern edge of their range along the
west coast of North America.

Two hatcheries are operated in the
UKTR basin, Iron Gate Hatchery on the
Klamath River and Trinity River
Hatchery on the Trinity River, that
annually release large numbers of
spring-run and fall-run Chinook salmon
fingerlings and yearlings into the basin.
Marine recoveries of coded-wire tags
indicate that hatchery-origin fall- and
spring-run Chinook salmon from these
hatcheries have a similar coastal
distribution offshore of California and
Oregon (Myers et al., 1998).

Species Delineation

ESA Section 3(16) (16 U.S.C.
1532(16)) defines a ““species” to include
any subspecies of fish or wildlife or
plant, and any distinct population
segment of any species of vertebrate fish
or wildlife which interbreeds when
mature. In 1991, we published the ESU
Policy (56 FR 58612; November 20,
1991), which describes how we apply
the definition of “species” in evaluating
Pacific salmon populations for listing
under the ESA. Under this policy, a
group of Pacific salmon populations is
considered an ESU if it is (1)
reproductively isolated from other con-
specific population units, and (2)
represents an important component in
the evolutionary legacy of the species.
Under this policy, an ESU is considered
to be a “distinct population segment”’
and thus a “species” under the ESA.

ESU Configuration

Based on biological, genetic, and
ecological information compiled and
reviewed as part of a previous west
coast status review for Chinook salmon
(Myers et al., 1998), we included all
spring-run and fall-run Chinook salmon
populations in the Klamath River Basin
upstream from the confluence of the
Klamath and Trinity rivers in the UKTR
Chinook salmon ESU (Myers et al., 1998
and 63 FR 11482, 11487; March 9,

1998). The petitioners contend new
information demonstrates that spring-
run and fall-run Chinook salmon in the
UKTR ESU qualify as separate ESUs
based on significant and persistent
genetic and reproductive isolation
resulting from their different run timing.
They further argue that the genetic
differences between spring-run and fall-
run Chinook salmon in the UKTR
Chinook salmon ESU are comparable to
genetic differences between spring-run
and fall-run Chinook salmon in
California’s Central Valley, which are
recognized as separate ESUs by NMFS
(Myers et al., 1998 and 70 FR 37160;
June 28, 2005). The BRT carefully
reviewed the petition and all other
available and relevant information
regarding the ESU configuration of
Chinook salmon populations in the
UKTR basin and prepared a report
detailing their review and conclusions
(Williams et al., 2011).

Under our ESU policy, Williams et al.
(2011) indicate that for spring-run and
fall-run Chinook salmon populations in
the UKTR ESU to be considered
separate ESUs, they would need to be
substantially reproductively isolated
from each other, and they each must
represent an important component in
the evolutionary legacy of the species.
Under the ESU Policy framework, they
indicate that the concept of evolutionary
legacy implies there would need to be
a monophyletic pattern in the
evolutionary history of each of the two
run types within the UKTR basin, and
that spring-run Chinook salmon
individuals and populations would
need to be more similar genetically to
each other than to fall-run Chinook
salmon individuals and populations.

As discussed in Williams et al. (2011),
NMEFS has delineated populations of
spring-run and fall-run Chinook salmon
in the same basin as separate ESUs in
only two areas: California’s Central
Valley and in the interior Columbia
River Basin. Chinook salmon
populations in the Central Valley are
monophyletic in origin, meaning they
descended from a common ancestor and
are more closely related to each other
than to Chinook salmon populations in
any other basin on the west coast.
However, there is significant genetic
divergence between most naturally
spawning populations of fall-run and
spring-run Chinook salmon that occur
in the same rivers in the Central Valley
and both run types are monophyletic
rather than polyphyletic. For these and
other reasons, NMFS separated spring-
run and fall-run Chinook populations in
the Central Valley into separate ESUs. In
the interior Columbia Basin, spring-run
and fall-run Chinook salmon are not
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closely related genetically and represent
two very divergent evolutionary
lineages (Myers et al., 1998; Waples et
al., 2004), and therefore were placed
into separate ESUs.

In contrast, spring-run and fall-run
Chinook salmon populations found in
the coastal basins in California, Oregon,
and Washington or the lower Columbia
River basin have not been separated into
separate ESUs despite differences in
adult run-timing, life-history strategies,
and other phenotypic characteristics
that sometimes accompany genetic
differences (Williams et al., 2011). The
primary reason for not separating fall-
run and spring-run Chinook salmon into
separate ESUs in these coastal basins is
that their genetic population structure
strongly suggests a polyphyletic pattern
of run timing evolution (Myers et al.,
1998; Waples ef al., 2004), with spring
and fall-run life histories having
evolved on multiple occasions in
different watersheds. Williams et al.
(2011) indicate this polyphyletic pattern
of run timing is observed in watersheds
adjacent to the Klamath basin and
across a range of watershed sizes in
California (Mad River, Redwood Creek
and Eel River) and Oregon (Rogue and
Umpgqua rivers).

Williams et al. (2011) reviewed new
genetic information for Chinook salmon
populations in the UKTR ESU (Banks et
al., 2000a; Kinziger et al., 2008a;
Kinziger et al., 2008b; Kinziger et al., In
Preparation,), as well as other studies
(Lindley et al., 2004; Waples et al.,
2004; Garza et al., 2007), to assess
patterns of genetic population structure
and population differentiation within
the UKTR ESU and to compare those
patterns with what has been observed in
other basins (e.g., Central Valley and
other coastal watersheds). Kinziger et al.
(2008a) found that there are four
genetically differentiated and
geographically separated groups of
Chinook salmon populations in the
UKTR basin and that spring-run and
fall-run Chinook life histories have
evolved independently and in parallel
within both the Salmon and Trinity
rivers. Kinziger et al. (In Preparation)
documented the same geographic
population structure reported by
Kinziger et al. (2008a) and indicated the
genetic difference between populations
was related to geographic distance and
was independent of run timing (i.e.,
spring-run versus fall-run). In addition,
they found that spring-run and fall-run
populations in the Salmon River were
nearly indistinguishable genetically and
that spring and fall-run populations in
the South Fork Trinity were extremely
similar to each other and to the Trinity
River hatchery stocks. Banks et al.

(2000a) reported they found greater
genetic distances between some fall-run
populations than among fall-run and
spring-run populations in the Klamath
Basin and concluded that populations
diverged according to geographic
location first and life history second.
Banks et al. (2000a) emphasized that
this pattern of geographic differentiation
is in strong contrast to that found for
Chinook salmon populations in the
Central Valley.

The petition contends that genetic
differentiation of Chinook salmon
populations in the UKTR ESU and the
Central Valley is of a similar scale, and
that our separation of spring and fall-
run Chinook into separate ESUs in the
Central Valley means that spring-run
and fall-run Chinook salmon in the
UKTR ESU should also be separated.
The structure of Central Valley spring-
run and fall-run Chinook salmon
populations was recently reviewed by
Lindley et al. (2004), Good et al. (2005),
and Garza et al. (2007), all of whom
supported the general conclusions that:
(1) Central Valley Chinook salmon of all
run-types represent a separate lineage
from Chinook salmon populations
found in coastal watersheds; and (2)
Central Valley spring-run populations
are monophyletic, with spring-run
Chinook salmon from different basins
more closely related to each other than
to fall-run Chinook salmon from the
same basin. Lindley et al. (2004), Good
et al. (2005), and Garza et al. (2007) also
support the conclusion of Banks et al.
(2000a, 2000b) that the genetic
population structure and genetic
variation observed in Chinook salmon
populations in the Central Valley is
organized by life history (run-type)
rather than geographic location, unlike
that which is observed with the UKTR
Chinook salmon populations where
Chinook salmon populations are
organized by geographic location rather
than life history type (see Banks ef al.,
2000a).

Based on a review and evaluation of
this information, Williams et al. (2011)
concluded that spring-run and fall-run
Chinook salmon populations in the
UKTR ESU constitute a single ESU as
originally defined by Myers et al.
(1998), and that the expression of the
spring-run life-history variant is
polyphyletic in origin in all of the
populations in the ESU for which data
are available.

UKTR spring-run Chinook salmon do
not warrant being separated into a
separate ESU because they fail to meet
the reproductive isolation and
evolutionary legacy criteria in our ESU
Policy for Pacific Salmon. The available
genetic evidence considered by

Williams et al. (2011) clearly
demonstrates that spring-run and fall-
run Chinook salmon populations in the
UKTR basin are genetically very similar
and are not substantially reproductively
isolated from each other. The degree of
genetic differentiation between spring
and fall-run Chinook salmon in the
UKTR basin is comparable to that
observed in other coastal basins that
support the two run types (Waples et al.,
2004) and is much less than that which
has been observed in the Interior
Columbia Basin and the Central Valley
where the two run types have been
separated into different ESUs. The
available evidence indicating that
spring-run and fall-run Chinook salmon
in the UKTR basin are polyphyletic in
origin and have evolved on multiple
occasions, together with the ocean type
life-history characteristics exhibited by
both run types, suggests that spring-run
Chinook salmon do not represent an
important component in the
evolutionary legacy of the species.

Hatchery Stocks

In 2005, NMFS published a policy on
how it would consider hatchery-origin
fish when making ESA listing
determinations for Pacific salmon and
steelhead (Hatchery Listing Policy; 70
FR 37204; June 28, 2005). Under this
policy, hatchery stocks are considered
part of an ESU in making ESA listing
determinations if their level of genetic
divergence relative to local natural
populations is no more than what
occurs between natural populations in
the ESU. NMFS used this policy and a
previous assessment of all west coast
hatchery programs (NMFS 2003) to
determine which hatchery stocks would
be considered part of west coast salmon
and steelhead ESUs in a series of listing
determinations published in 2005 and
2006, respectively (70 FR 37160; June
28, 2005 and 71 FR 834; January 5,
2006). The assessment of hatchery
stocks (NMFS 2003) used to support
these listing determinations evaluated
each hatchery stock associated with
individual salmon and steelhead ESUs
to determine its level of genetic
divergence relative to natural
populations. Based on this assessment
and application of our Hatchery Listing
Policy (70 FR 37204; June 28, 2005), we
determined that hatchery stocks that
were no more than moderately divergent
from natural populations would be
considered part of an ESU in making
listing determinations under the ESA.

Iron Gate Hatchery (IGH) produces
fall-run Chinook salmon and releases
approximately 6 million fish (fingerlings
and yearlings combined) annually in the
upper Klamath River. Trinity River
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Hatchery (TRH) produces both fall-run
and spring-run Chinook salmon and
releases approximately 3 million fall-
run fish (fingerlings and yearlings
combined) and 1.3 million spring-run
fish (fingerlings and yearlings
combined), respectively, annually in the
Trinity River. The SWFSC reviewed and
evaluated the available information on
broodstock origin, history, and genetics
for these three Chinook salmon hatchery
stocks and concluded that each stock
was founded from a local, native
population in the watershed where fish
are released and that each stock is no
more than moderately divergent from
other local, natural populations.
Moderate divergence in this case means
that the hatchery stocks and local
natural populations are no more
genetically divergent than what is
observed between closely related
natural populations. Based on this
assessment and the criteria in our
Hatchery Listing Policy, we conclude
that these three hatchery stocks are part
of the UKTR Chinook salmon ESU.

UKTR Chinook Salmon Biological
Status

Williams et al. (2011) assessed the
biological status of the UKTR Chinook
salmon ESU using methods similar to
those described in Good et al. (2005). In
conducting their review, Williams et al.
(2011) considered the best available
information on the species’ current
distribution, historical abundance,
recent abundance, trends in abundance,
population growth rates, the
distribution of hatchery-origin spawners
in natural areas, and fishery exploitation
rates. To the extent possible, Williams et
al. (2011) evaluated the available data
on the basis of putative population units
that are currently recognized by
management agencies in the Klamath
Basin such as sub-basin units (e.g., Scott
River) or specific geographic areas (e.g.,
upper Klamath River mainstem).
Wherever possible, spring-run and fall-
run Chinook salmon populations were
assessed separately within specific
population units. The following
discussion summarizes the biological
status assessment of UKTR Chinook
salmon from Williams et al. (2011).

Current Distribution and Historical
Abundance

Williams et al. (2011) concluded there
have been no changes to the distribution
of UKTR Chinook salmon since the
review of Myers et al. (1998). Williams
et al. (2011) summarized information
from Myers et al. (1998) and the
California Department of Fish and Game
(CDFG 1965) that indicates the
historical abundance of Chinook salmon

in the UKTR ESU was estimated to be
approximately 130,000 adults in 1912
(based on peak cannery pack of 18,000
cases) and 168,000 adults in 1963, with
the 1963 abundance estimate from
CDFG split evenly between Klamath and
Trinity rivers.

Recent Abundance, Trends in
Abundance, and Population Growth
Rate

As reported in Williams et al. (2011),
the numbers of adults returning to
spawning grounds (e.g., Upper Klamath,
Trinity, Scott, Salmon, and Shasta rivers
and smaller tributaries) and returns to
Iron Gate and Trinity River hatcheries
are monitored using a variety of
methods by a combination of State,
Federal, and Tribal agencies. Williams
et al. (2011) characterized the recent
spawner abundance in a manner that
was consistent with the previous coast-
wide salmon and steelhead status
reviews (Good et al., 2005). Based on
this analysis, recent spawner abundance
estimates of both fall-run and spring-run
Chinook salmon returning to spawn in
natural areas are generally low
compared to historical estimates of
abundance; however, the majority of
populations have not declined in
spawner abundance over the past 30
years (i.e., from the late 1970s and early
1980s to 2010) except for the Scott and
Shasta rivers where there have been
modest declines. While the BRT
considered and presented both short-
and long-term population growth rate,
to be consistent with Good et al. (2005),
the BRT stated that they viewed
population growth rates based on just 13
years of data with caution given the
highly variable population dynamics
typical of salmon populations and
influences of shifting environmental
conditions. Of most interest to the BRT
were the long-term population growth
rates of the populations individually
and the ESU as a whole.

Williams et al., (2011) reported that
short-term trends in spawner abundance
declined slightly for about half of the
population components over the past 13
years, and that fall-run Chinook salmon
returns to Trinity River hatchery have
been more variable than returns of fall-
run Chinook salmon to Iron Gate
hatchery. Williams et al. (2011) found
that hatchery returns did not mirror (or
did not track) escapement to natural
spawning areas. Overall, Williams et al.
(2011) concluded that there has been
little change in the abundance levels,
trends in abundance, or population
growth rates since the review by Myers
et al. (1998). They noted, however, as
did Myers et al. (1998), that the recent
abundance levels of some populations

are low, especially in the context of
historical abundance estimates. This
was most evident with respect to two of
the three spring-run population units
that were evaluated (Salmon River and
South Fork Trinity River).

Hatchery-origin Spawners in Natural
Areas

Williams et al. (2011) evaluated the
occurrence of hatchery-origin Chinook
salmon spawners in several natural
spawning areas (i.e., Bogus Creek and
the Upper Klamath, Shasta, Scott,
Salmon, Trinity, and South Fork Trinity
rivers) over the past decade and
concluded that the majority of hatchery-
origin Chinook salmon that stray to
natural areas do so in areas adjacent to
the hatcheries. This is not unexpected
since both hatcheries release fingerlings
and yearlings “on-site,” as opposed to
other locations further downstream in
the basin. This finding was supported
by recent genetic analyses from Kinziger
et al. (In Preparation) that found strong
evidence for genetic isolation-by-
distance that is inconsistent with
hatchery-origin fish straying in large
numbers throughout the basin.

Extinction Risk Assessment

Williams et al. (2011) used a risk
matrix approach to assess the viable
salmonid population (VSP) criteria (i.e.,
abundance, productivity, spatial
structure, and diversity) for the UKTR
Chinook salmon ESU. This approach
was used in the most recent west coast
salmon and steelhead status reviews
(Good et al., 2005) and the details of the
methodology are described in both
Williams et al. (2011) and Good et al.
(2005). Based on this risk matrix
approach, Williams et al. (2011)
concluded that the UKTR Chinook
salmon ESU was at a relatively low risk
of extinction based on abundance,
growth rate and productivity, and
spatial structure and connectivity; and
the UKTR Chinook salmon ESU was at
a moderate risk of extinction based on
diversity. The following sections briefly
summarize the conclusions of Williams
et al. (2011) regarding each of the four
VSP criteria.

Abundance

Abundance of spawning populations
in the ESU appear to have been fairly
stable for the past 30 years and since the
review by Myers et al. (1998). Although
current levels of abundance are
generally low compared with historical
estimates of abundance, the current
abundance levels do not constitute a
major risk in terms of ESU extinction.
Long-term population growth rates are
positive for most population
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components that were analyzed,
indicating they are not currently in
decline and, in general, most
populations are large enough to avoid
genetic problems.

Growth Rate and Productivity

There is no indication that growth
rates or productivity of populations
have changed since the review of Myers
et al. (1998); however, the impact of
hatchery-origin fish in some locations
and in some years is uncertain and is a
concern. Based on the available
information, hatchery influence
appeared to be most concentrated in
areas adjacent to the two hatcheries, and
spawning survey information (i.e.,
estimates of adipose fin-clipped fish)
and genetic analyses suggest there is a
low hatchery fish influence elsewhere
in the ESU.

Spatial Structure and Connectivity

There is a broad geographic
distribution of fall-run Chinook salmon
throughout the UKTR ESU, with genetic
data (i.e., isolation-by-distance
information) indicating that there is
connectivity among populations. There
are no cases where fall-run Chinook
were found to be locally extirpated and
the spatial distribution of fall-run
Chinook salmon in the UKTR ESU
indicates that it currently occupies all
accessible available habitat. Conversely,
spring-run Chinook population numbers
are low, with few if any spring-run fish
recently observed in the Scott and
Shasta rivers. The geographic
distribution of spring-run Chinook
salmon is of some concern, with
possible extirpations perhaps reflecting
the effects of low water years and
habitat accessibility.

Diversity

Although there are extant spring-run
and fall-run Chinook salmon
populations in the basin, the low
spawner abundance in spring-run
populations continues to be a concern,
as it was in the previous review (Myers
et al., 1998). In addition to the
continued presence of both the spring-
run and fall-run life-history types in the
basin, the presence of large sub-
yearlings in the Shasta River was
considered evidence of continuing life
history diversity in the ESU. Hatchery
influence in natural spawning areas
near the two hatcheries is a concern
because of its possible impacts on the
productivity and diversity of natural
spawning Chinook salmon populations
in those areas, but hatchery-origin fish
appear to be most concentrated in
relatively small areas located near the
two hatcheries rather than elsewhere

throughout the geographic area
occupied by the ESU.

To assess the overall extinction risk of
the UKTR Chinook salmon ESU,
Williams et al. (2011) employed a
methodology (the Forest Ecosystem
Management Assessment Team,
(FEMAT) approach) that has been used
in previous west coast salmon status
reviews (see Good et al., 2005). Under
this approach, the members of the BRT
made informed professional judgments
about whether the UKTR Chinook
salmon ESU was presently in one of
three extinction risk categories: “high
risk,” “moderate risk,” and ‘“neither at
high risk or moderate risk” (low risk)
based on the results of the VSP criteria
assessment and other relevant
information on the status of the ESU as
discussed previously. In its assessment,
the BRT members interpreted the high
risk category as ‘““a greater than 5% risk
of extinction within 100 years”, and the
moderate risk category as “more likely
than not risk of moving into the high
risk category within 30-80 years.”
Beyond these time horizons, the BRT
members concluded it was difficult with
any degree of confidence to project ESU
extinction risk. Based on this
assessment process, Williams et al.
(2011) concluded that the UKTR
Chinook salmon ESU was at a low risk
of extinction in the next 100 years,
although the BRT did express some
uncertainty as to whether the ESU was
at low risk or moderate risk of
extinction (Table 5, Williams et al.,
2011).

Under NMFS’ Hatchery Listing
Policy, any hatchery stocks that are part
of an ESU must be considered in status
assessments for the ESU if it is being
considered for possible listing (70 FR
37204; June 28, 2005). As discussed in
the policy, any status assessment of an
ESU which includes hatchery stocks
should evaluate the manner in which
the hatchery stocks contribute to
conserving natural populations by
considering their impact on the VSP
criteria for natural populations
comprising the ESU. As noted
previously, the SWFSC determined that
the fall-run Chinook salmon stock from
IGH and the spring-run and fall-run
Chinook salmon stocks from TRH are no
more than moderately diverged from the
local, natural populations, and as a
result NMFS has concluded that these
three hatchery stocks are part of the
UKTR Chinook salmon ESU. Based on
the hatchery operations and releases, as
well as the assessment of hatchery-
origin fish spawning in natural areas
presented by Williams et al. (2011), we
conclude that these three hatchery
stocks: (1) Slightly reduce ESU

extinction risk by increasing abundance
of Chinook salmon in the UKTR ESU;
(2) have a neutral or uncertain effect on
ESU extinction risk associated with
productivity and spatial structure
because hatchery origin fish spawn in
natural areas primarily near the
hatcheries and naturally produced
Chinook salmon populations are widely
distributed throughout the basin; and (3)
have a slightly increased effect on ESU
extinction risk associated with diversity
because of the potential impacts of
hatchery fish on naturally spawning
populations near the hatcheries.
Overall, we conclude that including
these three hatchery stocks in the UKTR
Chinook salmon ESU does not
appreciably alter the Williams et al.
(2011) assessment of the VSP status of
the UKTR Chinook salmon ESU or its
extinction risk.

As part of their status review,
Williams et al. (2011) assessed whether
there are portions of the UKTR Chinook
Salmon ESU that would constitute a
significant portion of its range. In
making this assessment they considered
a portion of the range to be significant
if its contribution to the overall viability
of the ESU was so important that,
without it, the ESU would be in danger
of extinction. The geographical range of
the ESU they considered in their
assessment was the current geographical
distribution of Chinook salmon in the
UKTR ESU, and thus they did not
consider inaccessible portions of the
historical range of Chinook salmon
upstream of dams. These considerations
are consistent with interpretations and
principles in the NMFS and USFWS
Draft Policy on Interpretation of the
Phrase ““Significant Portion of Its
Range” in the Endangered Species Act’s
Definitions of “‘Endangered Species”
and “Threatened Species,” which we
consider as nonbinding guidance in
making listing determinations until a
final policy is published (76 FR 76987;
December 9, 2011). Lastly, they assumed
that a significant portion of the ESU’s
range could be a geographic sub-unit of
the current ESU (e.g., the Salmon River)
or a life-history variant (spring-run or
fall-run life-history type), but based on
the petition, focused their assessment
on whether the spring-run Chinook
salmon component of the UKTR ESU
constituted a significant portion of the
ESU’s range.

Williams et al. (2011) concluded that
Chinook salmon are distributed broadly
throughout the UKTR ESU and that
there is connectivity among the
component populations in the basin
based on the available genetic
information. Within the current
geographic range of the ESU, they did
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not find any situations where there was
substantial unused habitat (i.e.,
extirpations) and concluded the spatial
distribution of Chinook salmon in the
ESU appeared to be appropriate given
the current condition of the habitat.
Williams ef al. (2011) expressed concern
about the overall status of spring-run
Chinook salmon populations in the
UKTR Chinook salmon ESU, but they
did not conclude that these populations
were at immediate risk of extinction
(i.e., within the timeframe of
generations as opposed to tens of
generations) or that their demographic
status posed an immediate risk of
extinction to the ESU. The complete
loss of spring-run Chinook salmon is
unlikely in the foreseeable future, but if
that occurred Williams et al. (2011)
indicated it would reduce the viability
of the ESU by reducing its overall
diversity. Despite such a reduction in
the viability of the ESU, the BRT
concluded that the complete loss of
spring-run would not result in an
immediate risk of extinction to the
UKTR Chinook Salmon ESU. Based on
these considerations, we conclude that
spring-run Chinook salmon do not
constitute a significant portion of the
range of the UKTR Chinook salmon
ESU.

Summary of Factors Affecting the
UKTR Chinook Salmon ESU

Section 4(a)(1) of the ESA (16 U.S.C.
1533(a)(1)) and NMFS’ implementing
regulations (50 CFR Part 424) set forth
factors and procedures for listing
species. NMFS must determine if a
species is endangered or threatened
based upon any one or a combination of
the following factors: (1) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (2) its
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
manmade factors affecting its continued
existence. NMFS has previously
reviewed and evaluated these listing
factors for west coast Chinook salmon,
including those populations that
comprise the UKTR Chinook salmon
ESU (63 FR 11482, March 9, 1998; and
NMFS 1998). These reviews have
identified a wide range of factors that
have adversely impacted Chinook
salmon and their habitat on the west
coast as well as in the UKTR ESU. The
following discussion is based on those
reviews and other more recent sources
of information.

Present or Threatened Destruction,
Modification, or Curtailment of the
Species’ Habitat or Range

Previous reviews as cited above have
identified a range of historical and
ongoing land management activities and
practices that adversely impact
freshwater habitat used by Chinook
salmon in the UKTR ESU, including
construction of dams and other barriers
that block access to historical habitat,
water diversions, agriculture, timber
harvest, road construction, grazing, and
mining. The impacts associated with
these activities have altered or in some
cases eliminated habitat for Chinook
salmon. A more detailed discussion of
the impacts associated with these
activities can be found in Nehlsen et al.
(1991), Moyle (2002), and NRC (2004).

Within the freshwater range of the
UKTR ESU there are two important
migration barriers that block access to
historical spawning and rearing habitat:
Iron Gate Dam on the Klamath River
(DOI and CDFG 2011) and Lewiston
Dam on the Trinity River (DOI 2000).
Many of the streams blocked by these
dams were high quality snowmelt-
driven tributaries or groundwater
dominated streams that supported adult
spring-run and fall-run Chinook salmon
(Moyle 2002). The presence of these
dams has impacted the production of
both spring-run and fall-run Chinook
salmon in the UKTR ESU, but they have
had a greater impact on the distribution
and abundance of spring-run Chinook
salmon (63 FR 11482; March 9, 1998).

Water diversion and agricultural
activities in the Klamath River and
Trinity River basins have altered the
timing and volume of flows in streams,
reduced habitat availability, reduced
water quality, and contributed to the
reduced productivity of natural-origin
Chinook salmon (NMFS 2010; DOI
2000). Stream water is diverted for
consumptive use in the Upper Klamath
Basin, in the Shasta and Scott River
valleys, and from the Trinity River into
other river basins (e.g., Rogue River,
Sacramento River). Substantial water
diversions, particularly during dry
water years, can nearly dewater sections
of rivers, creating barriers to Chinook
salmon migration (e.g., Scott River),
reducing the amount of available
juvenile rearing habitat, and
contributing to poor water quality. The
Klamath River is impaired by a variety
of water quality problems, including
temperature, dissolved oxygen,
nutrients, organic matter, and
microcystin (NCRWQCB 2010), all of
which can adversely impact Chinook
salmon.

Historical and ongoing timber harvest
activities in the UKTR ESU have
reduced habitat quality for Chinook
salmon (Moyle 2002). Timber harvest
can result in the loss of riparian
vegetation, increased stream
sedimentation, warmer water
temperatures, reduced availability of
large woody debris, increased peak
runoff events, and simplified stream
habitat, including filling of pools
(Chamberlain et al., 1991). Road systems
used to access timber areas cause high
rates of erosion, landslides and in some
cases block access to habitat when
poorly designed culverts are used in
road-stream crossings (Chamberlain et
al., 1991). While mining in the UKTR
ESU has been significantly curtailed in
the past several decades, some lingering
effects from tailings piles and other
disturbances remain. Currently, there is
a moratorium on suction dredge gold
mining in California, which limits the
impact of this activity on UKTR
Chinook salmon habitat. The impacts to
UKTR Chinook salmon from land
management activities that were
identified in Myers et al. (1998) and
NMFS’ 1998 listing determination for
this ESU (63 FR 11482; March 9, 1998)
continue today, with a few exceptions
as noted above. Chinook salmon in the
UKTR ESU have persisted for several
decades at relatively stable levels of
abundance, despite the existence of
these threats to freshwater habitat, and,
therefore, it is unlikely that destruction
or modification of habitat or curtailment
of the species’ range will threaten its
continued existence now or in the
foreseeable future.

Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

UKTR Chinook salmon are harvested
in commercial and recreational fisheries
in the ocean as well as Tribal and
recreational fisheries in the Klamath
Basin. Ocean harvest of Klamath Basin
fall-run Chinook salmon is coordinated
by the Pacific Fishery Management
Council (PFMC), Tribal harvest is
managed by the individual tribes in the
Klamath Basin, and in-river recreational
fisheries are managed by the California
Fish and Game Commission. From the
mid-1980s through 2011, the PFMC
managed the Klamath Basin fall-run
Chinook salmon fishery with twin
conservation objectives aimed at not
surpassing a maximum total
exploitation rate of 67 percent of
projected returning natural adult
spawners and achieving a minimum of
at least 35,000 natural area adult
spawners, with occasional allowances
for smaller harvests when projected
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returns were less than 35,000 adults
(i.e., de minimis fisheries; PFMC 2011).
The PFMC Salmon Fishery Management
Plan was amended in 2011 and,
beginning in 2012, the maximum
allowable exploitation rate will be 68
percent of projected natural area adult
spawners, subject to a minimum
escapement of 40,700 natural area adult
spawners, with allowances for de
minimis fisheries when the stock is at
low abundance (PFMC and NMFS
2011). The minimum natural area
spawner escapement of 40,700 adults is
the best estimate of an escapement level
that will produce maximum sustainable
yield (Salmon Technical Team 2005).
Fisheries have very rarely resulted in
exploitation rates meeting or exceeding
the maximum allowable level of 67
percent and the observed total
exploitation rate on Klamath Basin fall-
run Chinook salmon has varied between
approximately 20 and 65 percent since
the late 1990s (Williams et al., 2011).
Ocean exploitation rates for Klamath
Basin spring-run Chinook salmon are
not available (Williams et al., 2011).
However, restrictions on ocean fisheries
that have been implemented as a result
of the status of Klamath Basin fall-run
Chinook salmon, Sacramento River fall-
run Chinook salmon, and ESA listed
salmon stocks also protect UKTR spring-
run Chinook salmon, given the general
overlap in the ocean distribution of
these other stocks and UKTR spring-run
Chinook salmon (Williams et al., 2011).
In their final year of life, fall-run
Chinook salmon leave the ocean and
return to the river for spawning later in
the year than do spring-run Chinook
salmon. As a consequence, fall-run fish
are exposed to the summer ocean
fishery in their final year of life,
whereas spring-run are not. Thus, the
ocean exploitation rate on Klamath
Basin spring-run Chinook salmon is
considered to be lower than on Klamath
Basin fall-run Chinook salmon, because
of their lack of exposure to the summer
ocean fishery in their final year of life.
In-river recreational fishery
exploitation rates in the Klamath Basin
for spring-run Chinook salmon are
unknown. Williams et al. (2011)
indicated that in-river Tribal
exploitation rates in recent years have
generally been comparable to or slightly
greater than those reported by Myers et
al. (1998), particularly for spring-run
Chinook salmon. To reduce impacts on
spring-run adult escapement, the Yurok
Tribe has enacted voluntary
conservation measures since the early
1990s. The most recent example is the
closure of the gillnet fishery three days
per week and the prohibition of
commercial fishing during the 2011

spring-run Chinook salmon migration
period. Overall, impacts from
commercial, recreational, and Tribal
harvest do not appear to have changed
significantly since they were last
reviewed in 1998 (Myers et al., 1998).

Because of the relatively robust
regulatory controls on the harvest and
other uses of Chinook salmon in the
UKTR ESU and the reductions in overall
harvest from historic levels,
overutilization of Chinook salmon in
this ESU for commercial, recreational or
scientific purposes is unlikely to
threaten the ESU’s continued existence
now or in the foreseeable future.

Disease or Predation

Diseases that cause mortality to UKTR
Chinook salmon adults and juveniles
are prevalent in the Klamath Basin,
particularly in the mainstem Klamath
River. In the fall of 2002, over 30,000
fall-run Chinook salmon died in the
Klamath River as a result of low water
discharge, large run size, high water
temperatures, and an epizootic outbreak
of the bacterium Flavobacterium
columnare (columnaris) and the parasite
Ichthyopthirius multifilis (ich) (CDFG
2004). Since that event, there have been
substantial efforts to reduce the
likelihood that such events will occur in
the future or to minimize the impacts of
any future event (CDFG 2011). An
interagency task force has been
organized to provide early warning and
response to a potential fish kill that
would entail requesting water releases
from either Iron Gate or Lewiston dams
if Klamath River flows fall below a
specified minimum threshold during
the adult fall-run Chinook salmon
migration period.

An area of high parasite infections
exists in the upper Klamath River from
its confluence with the Shasta River
downstream to the Seiad Valley (Foote
et al., 2011). Infection by Ceratomyxa
shasta can be a significant mortality
factor for juvenile Chinook salmon; the
average infection rate for fish in the
Klamath River upstream from its
confluence with the Trinity River was
30 percent from 2004-2008, and 54
percent in 2009 (True et al., 2011).
Because high water temperature is one
of the primary drivers for disease
infection rates (Foote et al., 2011),
increased water temperatures associated
with drought, climate change, and
human activities (e.g., water diversions)
are predicted to increase disease rates in
the future (Woodson et al., 2011).

Naturally-produced Chinook salmon
fry are preyed upon by hatchery
steelhead in the upper Trinity River
(Naman and Sharpe 2011). There is
limited information on pinniped

predation of Chinook salmon in the
UKTR ESU, but one study from the
Klamath River estuary in 1997 estimated
that over 8 percent of the fall-run
Chinook salmon escapement was
consumed by pinnipeds (Hillemeier
1999).

Diseases are unlikely to threaten the
ESU’s continued existence now or in the
foreseeable future, unless climate
change in the basin causes a substantial
increase in disease related mortality.
However, the magnitude of any such
effects is difficult to predict with any
degree of certainty. Predation is unlikely
to threaten the ESU’s continued
existence now or in the foreseeable
future.

Inadequacy of Existing Regulatory
Mechanisms

Forest practices, managed by the State
and the Federal Government, have
generally improved since 1998,
although some practices do not
adequately protect Chinook salmon or
other salmonids. About 68 percent of
the land within the UKTR ESU is
managed by the U.S. Forest Service
(USFS) and the Bureau of Land
Management (BLM) under the
Northwest Forest Plan (NWFP). The
NWFP and its associated Aquatic
Conservation Strategy (ACS), which was
designed to protect salmon and
steelhead habitat by maintaining and
restoring ecosystem health at watershed
and landscape scales, has improved the
landscape through changes in timber
harvesting and road maintenance and
construction. A recent report assessing
the overall effectiveness of the NWFP
indicates that there have been positive
changes in watershed condition scores
throughout the range of the NWFP, with
trends indicating small increases in
vegetation scores (Lanigan et al., 2011).
While overall road density changed only
slightly across the area of the NWFP,
road densities remain high in some
portions of the UKTR Chinook salmon
ESU (e.g., South Fork Trinity River).

Since 1998, NMFS has actively
engaged with the State Board of Forestry
to facilitate improvements in
California’s state forest practice rules to
improve aquatic habitat protection. The
Board of Forestry has made some
improvements to the rules. However,
the current forest practice rules will
continue to be considered inadequate
for anadromous salmonids until the full
suite of needed protections outlined by
NMFS in public hearings and the
Northern California steelhead listing (65
FR 36074; June 7, 2000) are adopted.

Enforcement of State fishery
regulations and Tribal trust fishing
rights is a challenge within the UKTR
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ESU. The Yurok Tribe and Hoopa Valley
Tribe have Federally reserved fishing
rights, but the Federally reserved
salmon and steelhead fishing rights of
other Tribes have not been established.
Under their Federally reserved rights,
the Yurok Tribe and Hoopa Valley Tribe
are entitled to a moderate living
standard or 50 percent of the harvest of
Klamath-Trinity Basin salmon.
However, members of the Karuk Tribe
are authorized to fish with traditional
hand-held dip nets at their indigenous
fishing site at Ishi Pishi Falls under
State fishing regulations. Thus, the
management of in-river harvest of
salmonids is shared between Federal,
Tribal, and State agencies and depends
upon whether the Tribe has a Federally
reserved fishing right or is harvesting
salmon under State fishing regulations.
Monitoring and enforcement of in-river
harvest is hampered by the complexity
of the regulations governing the in-river
fishery. Although the extent to which
illegal harvest is a problem is unclear,
illegal harvest of UKTR Chinook salmon
has been documented. For example,
State law enforcement officers have
confiscated gill nets and fishing rods in
the New River watershed, even during
periods when the river is closed to
fishing (Leach 2012).

While some water diversions in the
UKTR Chinook salmon ESU are well
monitored, consumptive water use is
often poorly or, in some cases, entirely
undocumented. Groundwater
withdrawals are not monitored or
quantified and water master service is
lacking in much of the UKTR Chinook
salmon ESU. The effects of water
utilization on UKTR Chinook salmon
are not well understood, and few
studies have been developed to quantify
the effects.

Current regulatory mechanisms are
not quantifying or addressing
consumptive water use, land clearing,
chemical spills, and fertilizer and
pesticide use associated with outdoor
cannabis cultivation in the UKTR ESU.

There is no comprehensive drought
plan for the Klamath Basin (including
the Trinity River) or coordinated
strategy that directs actions of resource
management agencies to reduce the
effects of drought or climate change on
Chinook salmon. However, parties to
the Klamath Basin Restoration
Agreement have drafted a Drought Plan
which, if finalized and implemented, is
expected to reduce the effects of drought
on UKTR Chinook salmon in the
mainstem Klamath River. Without
appropriate mechanisms in place to
reduce the effects of drought or climate
change throughout the UKTR ESU, both
remain threats to the ESU.

Though there are examples of existing
regulatory mechanisms not adequately
protecting Chinook salmon in the UKTR
ESU, Chinook salmon populations in
the ESU have persisted at current levels
for several decades despite these
limitations. Overall, we conclude that it
is unlikely that inadequacies in these
regulatory mechanisms threaten the
continued existence of the ESU.

Other Natural or Man-made Factors
Affecting Its Continued Existence

Natural events like prolonged drought
or catastrophic flooding could pose
significant threats to UKTR Chinook
salmon. Prolonged drought (more than
two years) would magnify already
challenging water quality, disease, and
freshwater habitat conditions for UKTR
Chinook salmon. A decadal scale
drought, such as the one that lasted
from the late 1920s until the late 1930s
(McCabe et al., 2004), would adversely
affect several generations of Chinook
salmon and increase the population’s
extinction risk. Although many shorter
term droughts (two to three years) have
occurred in the recent past, a decadal
scale drought has occurred once in
approximately the past 100 years.

Catastrophic flooding events like
those in 1955, 1964 and 1997 in the
Klamath Basin destroyed a large area of
salmonid habitat, the effects of which
are still presently evident (Cover et al.,
2010). In addition to adverse impacts to
the spawning and rearing of Chinook
salmon during flood events, such events
also degrade habitat conditions by
filling in holding pools, changing
channel hydraulics, reducing the
amount of large woody debris, and
increasing summer stream temperatures
through loss of riparian vegetation (Lisle
1982). While improvements to
watershed conditions have been made
which could help reduce the intensity
of debris flows and sedimentation,
catastrophic flooding poses a risk to
UKTR Chinook salmon, though the
timing and frequency of such events are
difficult to predict.

Climate change projections for the
Klamath Basin predict greater relative
warming in the summer than in other
seasons, drier summers, less snowpack,
lower stream flow, and changes in
predominant vegetation types such that
wildfires are projected to increase in
frequency and area (Woodson et al.,
2011). These predicted changes would
impact UKTR Chinook salmon by
altering fish migration and timing,
decreasing the availability of side
channel and floodplain habitats, the loss
of cool-water refuge areas, higher rates
of disease incidence, lower dissolved
oxygen levels, and potentially earlier,

longer, and more intense algae blooms
(Woodson et al., 2011). Climate change
will likely exacerbate existing stressors
as well as create new stressors for
salmonids in the Klamath River
(Quifiones 2011). A transition to a
warmer climate state and sea surface
warming may be accompanied by
reductions in ocean productivity, which
affects Chinook salmon survival
(Behrenfeld et al., 2006).

Iron Gate Hatchery and Trinity River
Hatchery release roughly 14.2 million
hatchery salmonids into the UKTR basin
annually, of which 10.3 million are
Chinook salmon that we have
determined are part of this ESU.
Releases of hatchery fish can create a
host of ecological (Kostow 2009) and
genetic (Reisenbichler and Rubin, 1999;
Araki et al., 2009) problems that can
result in lower productivity of natural-
origin salmonids (Buhle et al., 2009;
Chilcote et al., 2011). Genetic
information and escapement estimates
indicate straying of hatchery Chinook
salmon adults into tributaries is more
acute for those streams or areas located
closest to the two hatcheries in the
Klamath Basin (Williams et al., 2011).
The extent to which hatchery-origin fish
affect the productivity of UKTR Chinook
salmon is unknown, but given research
on the effect of hatchery fish on the
productivity of natural-origin fish in
other systems (Buhle et al., 2009;
Chilcote et al., 2011), it is likely that
productivity of UKTR Chinook salmon
is impacted at least in those areas near
hatcheries where hatchery-origin fish
are most abundant.

Floods and droughts are natural
phenomena that have affected UKTR
Chinook salmon for millennia. Although
these natural phenomena temporarily
reduce the ability of freshwater habitat
to support UKTR Chinook salmon, they
are unlikely to threaten the continued
existence of the species. Climate change
has the potential to threaten the ESU’s
continued existence, particularly if
precipitation and snowpack markedly
decrease and temperatures substantially
increase. However, the magnitude of
climate driven changes in precipitation
and snowpack in the foreseeable future
and the response of Chinook salmon
populations in the ESU to any such
changes is unknown. Efforts to reform
hatchery practices at Trinity River and
Iron Gate hatcheries are increasing, in
part driven by the recent scientific
review of hatchery operations by the
California Hatchery Scientific Review
Group. If changes in hatchery operations
resulting from this process are
implemented in the future, they are
expected to reduce the potential adverse
effects of hatchery releases on the
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productivity of naturally spawning
Chinook salmon in this ESU.

Conservation Efforts

When considering the listing of a
species, section 4(b)(1)(A) of the ESA
(16 U.S.C. 1533(b)(1)(A)) requires
consideration of efforts by any State,
foreign nation, or political subdivision
of a State or foreign nation to protect the
species. On March 28, 2003, NMFS and
the USFWS published the final Policy
for Evaluating Conservation Efforts
When Making Listing Decisions (68 FR
15100), that provides guidance on
evaluating current protective efforts
identified in conservation agreements,
conservation plans, management plans,
or similar documents (developed by
Federal agencies, State and local
governments, Tribal governments,
businesses, organizations, and
individuals) that have not yet been
implemented, or that have been
implemented but have not yet
demonstrated effectiveness.

There is a wide range of conservation
efforts focused on salmonids, including
Chinook salmon, in the UKTR ESU. One
important effort is the Trinity River
Restoration Program. This ongoing
program established restoration goals for
spring-run and fall-run Chinook salmon,
identified actions that must be taken to
restore Trinity River Chinook salmon
populations, established quantifiable
performance measures, and
incorporated the principles of adaptive
management (TRRP 2012). Removing
Iron Gate Dam and three other dams
upstream of Iron Gate Dam on the
Klamath River (if the Secretary of the
Interior makes an affirmative
determination under the Klamath
Hydroelectric Settlement Agreement) or
adding fish passage facilities around
these and other upper basin dams on the
Klamath River (if the Secretary of the
Interior does not make an affirmative
determination under the Klamath
Hydroelectric Settlement Agreement)
and associated restoration efforts will
likely improve the viability of UKTR
Chinook salmon (CDFG and DOI 2011),
but there are uncertainties regarding
which of these efforts will be
implemented. Several other efforts are
ongoing in the Klamath Basin; in
particular, improved forest practices,
land management, and purchase of
private land for conservation. Ongoing
research on diseases that afflict UKTR
Chinook salmon is expected to provide
greater understanding of the factors that
contribute to disease infection and
management efforts that can ameliorate
disease impacts in the UKTR ESU.

12-Month Finding

We have reviewed the status of the
UKTR Chinook salmon ESU and
considered the best scientific and
commercial data available, and we
conclude that the petitioned action is
not warranted. In reaching this
conclusion, we conclude that spring-run
and fall-run Chinook salmon in the
UKTR Basin constitute a single ESU. We
have considered the conservation efforts
for the ESU. In addition, we have
considered the ESA section 4(a)(1) (16
U.S.C. 1533(a)(1)) factors in the context
of the biological status of the species,
the assessment of the risks posed by
those threats, the possible cumulative
impacts, and the associated
uncertainties. Despite the issues
discussed under those factors,
consistent with the 1998 status review
and listing determination for the UKTR
Chinook salmon ESU, and based on a
comprehensive review of the best
scientific and commercial data currently
available, NMFS concludes the overall
extinction risk of the ESU is considered
to be low over the next 100 years.

Based on these considerations and
others described in this notice, we
conclude that the UKTR Chinook
salmon ESU is not in danger of
extinction throughout all or a significant
portion of its range, nor is it likely to
become so in the foreseeable future.
Therefore, the UKTR Chinook salmon
ESU does not meet the ESA definition
of an endangered or threatened species,
and listing the UKTR Chinook salmon
ESU under the ESA is not warranted at
this time.

References

A complete list of references cited
herein is available upon request (see
ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: March 27, 2012.

Alan D. Risenhoover,

Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
RIN 0648-BB77

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of fishery
management plan amendments; request
for comments.

SUMMARY: The North Pacific Fishery
Management Council (Council)
submitted Amendments 10, 11, and 12
to the Fishery Management Plan for the
Salmon Fisheries in the EEZ off the
Coast of Alaska (FMP) to NMFS for
review. If approved, Amendment 10
would provide authority for NMFS to
recover the administrative costs of
processing applications for any future
permits that may be required under this
FMP, except for exempted fishing
permits and prohibited species donation
permits. If approved, Amendment 11
would revise the timeline associated
with the Council’s process to identify
Habitat Areas of Particular Concern so
that the process coincides with the
Essential Fish Habitat (EFH) 5-year
review, revise habitat research priority
objectives, and update EFH
conservation recommendations for, and
the analysis of the impacts of, non-
fishing activities. If approved,
Amendment 12 would comprehensively
revise and update the FMP to reflect the
Council’s salmon management policy
and Federal law. Amendments 10, 11,
and 12 are intended to promote the
goals and objectives of the Magnuson-
Stevens Fishery Conservation and
Management Act, the FMP, and other
applicable laws.

DATES: Written comments on the
amendment must be received on or
before 5 p.m., Alaska local time, on June
1, 2012.

ADDRESSES: You may submit comments,
identified by FDMS Docket Number
NOAA-NMFS-2011-0295, by any one
of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the ‘““submit a comment” icon,
then enter NOAA-NMFS-2011-0295 in
the keyword search. Locate the
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document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586—7557.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address) voluntarily
submitted by the commenter will be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Electronic copies of the proposed
Fishery Management Plan for the
Salmon Fisheries in the EEZ off Alaska
that incorporates Amendments 10, 11,
and 12, and the draft Environmental
Assessment/Regulatory Impact Review
prepared for Amendment 12 may be
obtained from http://
www.regulations.gov or from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that
each regional fishery management
council submit any fishery management

plan or fishery management plan
amendment it prepares to NMFS for
review and approval, disapproval, or
partial approval by the Secretary of
Commerce. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
a fishery management plan amendment,
immediately publish a notice in the
Federal Register announcing that the
amendment is available for public
review and comment.

This notice announces that proposed
Amendments 10, 11, and 12 to the FMP
are available for public review and
comment. The salmon fisheries in the
exclusive economic zone (EEZ, 3 to 200
nautical miles) off Alaska are managed
under the FMP. The FMP was prepared
by the Council under the authority of
the Magnuson-Stevens Act, 16 U.S.C.
1801 et seq. The following paragraphs
provide information on Amendments
10, 11, and 12. Because Amendment 12
would comprehensively amend the FMP
and incorporates FMP language for
Amendments 10 and 11, it is described
first in this NOA. Descriptions of
Amendments 10 and 11 follow the
description of Amendment 12.

Fishery Management Plan for the
Salmon Fisheries in the EEZ off the
Coast of Alaska

The FMP originally was approved in
1979 and last comprehensively revised
in 1990. The FMP conserves and
manages the Pacific salmon commercial
and sport fisheries that occur in the EEZ
off Alaska. The FMP establishes two
management areas: the East Area is the
EEZ in the Gulf of Alaska east of Cape
Suckling (143°53.6” West Longitude)
and the West Area is the EEZ off the
coast of Alaska west of Cape Suckling.
The FMP manages commercial salmon
fisheries differently in each area. In the
East Area, the FMP delegates
management of the commercial troll
salmon fishery to the State of Alaska
(State) to manage in compliance with
the Pacific Salmon Treaty, Magnuson-
Stevens Act, and FMP. The FMP
prohibits commercial salmon fishing
with net gear in the East Area. In the
West Area, the FMP prohibits
commercial salmon fishing, except for
commercial salmon fishing with net
gear in three defined areas of the EEZ
adjacent to Cook Inlet, Prince William
Sound, and the Alaska Peninsula. The
FMP delegates management of the sport
fishery to the State in both areas.

Although the FMP has been amended
nine times in the last two decades, no
comprehensive consideration of
management strategy or scope of Federal
management has occurred since 1990.
State fisheries regulations and Federal
and international laws affecting Alaska

salmon have changed since 1990, and
the reauthorized Magnuson-Stevens Act
expanded the requirements for FMPs.
Additionally, the current FMP is vague
with respect to management authority
for commercial salmon fishing in the
three defined areas that occur in the
West Area.

Therefore, the Council determined
that the FMP must be updated, in order
to comply with the current Magnuson-
Stevens Act requirements, and
amended, to more clearly reflect the
Council’s policy with regard to the
State’s continued management authority
over commercial fisheries in the West
Area, the Southeast Alaska commercial
troll fishery, and the sport fishery.

Amendment 12

In December 2011, the Council voted
unanimously to recommend
Amendment 12 to the FMP. The Council
considered revisions to the FMP at five
separate meetings that occurred over
more than a year. At each regularly
scheduled and noticed public meeting,
the Council took public testimony and
considered written and oral public
comments, providing stakeholders with
opportunities for involvement on this
issue. Additionally, the Council
conducted a special open workshop for
stakeholders in September 2011, which
was attended by more than 20 members
of the public, three Council members,
Council staff, and State and Federal
agency staff. The Council considered the
comments and suggestions made during
that workshop in developing
Amendment 12.

Amendment 12 would
comprehensively revise the FMP to
reflect the Council’s salmon
management policy, which is to
facilitate State of Alaska salmon
management in accordance with the
Magnuson-Stevens Act, Pacific Salmon
Treaty, and applicable Federal law.
Under this policy, the Council
identified six management objectives to
guide salmon management under the
FMP and achieve the management
policy: (1) Prevent overfishing and
achieve optimum yield, (2) manage
salmon as a unit throughout their range,
(3) minimize bycatch and bycatch
mortality, (4) maximize economic and
social benefits to the Nation over time,
(5) protect wild stocks and fully utilize
hatchery production, and (6) promote
safety. The Council, NMFS, and the
State of Alaska will consider these
management objectives in developing
FMP amendments and associated
management measures.

To reflect the Council’s policy and
objectives, Amendment 12 would
redefine the FMP’s management area to
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exclude the Cook Inlet, Prince William
Sound, and the Alaska Peninsula net
fishing areas and the sport fishery from
the West Area. In removing these three
areas and the sport fishery from the
FMP, the Council provided a rationale
for why Federal conservation and
management are not necessary,
consistent with the Magnuson-Stevens
Act. The Council recognized that FMP
management would only apply to the
portion of the fisheries in the EEZ, and
that salmon are more appropriately
managed as a unit in consideration of all
fishery removals to meet in-river
escapement goals. The Council
determined that excluding these areas
and the sport fishery from the West Area
and the FMP would allow the State to
manage Alaska salmon stocks as
seamlessly as practicable throughout
their range, rather than imposing dual
State and Federal management. Under
Amendment 12, the FMP would
continue to apply to the vast majority of
the EEZ west of Cape Suckling and
would maintain the prohibition on
commercial salmon fishing in the
redefined West Area.

In the East Area, Amendment 12
would maintain the current scope of the
FMP and would reaffirm that
management of the commercial and
sport salmon fisheries in the East Area
is delegated to the State. The FMP relies
on a combination of State management
and management under the Pacific
Salmon Treaty to ensure that salmon
stocks, including trans-boundary stocks,
are managed as a unit throughout their
ranges and interrelated stocks are
managed in close coordination.
Maintaining the FMP in the East Area
would leave existing management
structures in place, recognizing that the
FMP is the nexus for the application of
the Pacific Salmon Treaty and other
applicable Federal law.

The Council also recommended a
number of FMP provisions to update the
FMP and bring it into compliance with
the Magnuson-Stevens Act and other
applicable Federal law. Amendment 12
would include these changes in a
reorganized FMP with a more concise
title, “Fishery Management Plan for the
Salmon Fisheries in the EEZ off
Alaska.”

The primary new FMP provision is a
mechanism to establish annual catch
limits (ACLs) and accountability
measures (AMs) for the salmon stocks
caught in the East Area commercial troll
fishery, the only commercial fishery
authorized under the FMP. Amendment
12 would not establish ACLs or AMs in
the West Area because no commercial
salmon fisheries are authorized in the
West Area. The mechanism to establish

ACLs and AMs for the commercial troll
fishery builds on the FMP’s existing
framework for establishing status
determination criteria. The commercial
troll fishery harvests primarily Chinook
and coho salmon; though chum,
sockeye, and pink salmon are also
harvested occasionally. The FMP
currently separates these salmon stocks
into three tiers for the purposes of status
determination criteria.

Tier 1 stocks are Chinook salmon
stocks covered by the Pacific Salmon
Treaty. Amendment 12 would not
establish a mechanism for specifying
ACLs and AMs for Chinook salmon
because the Magnuson-Stevens Act
exempts stocks managed under an
international fisheries agreement in
which the United States participates
from the ACL requirement (16 U.S.C.
1853 note).

Under Amendment 12, the
mechanisms for specifying ACLs for
Tier 2 (coho salmon) and Tier 3 (coho,
pink, chum, and sockeye salmon stocks
managed as mixed-species complexes)
salmon stocks would be established
using the State’s scientifically-based
management measures to control catch
and prevent overfishing. This approach
represents an alternative approach to
the methods prescribed in NMFS’s
National Standard 1 Guidelines (50 CFR
600.310) for specifying ACLs. The
National Standard 1 Guidelines
contemplate limited circumstances
where the standard approaches to
specification of reference points,
including ACLs, and management
measures detailed in the guidelines may
not be appropriate. The National
Standard 1 Guidelines specifically cite
Pacific salmon as an example of stocks
that may require an alternative
approach. Under this flexibility within
the guidelines, the Council may propose
an alternative approach for satisfying
the requirements of National Standard
1, other than those set forth in the
guidelines. The guidelines require that
the Council document its rationale for
proposing an alternative approach in an
FMP amendment and document its
consistency with the Magnuson-Stevens
Act. Amendment 12 would modify the
FMP to include the rationale for this
alternative approach as the mechanism
for specifying ACLs.

The Council proposes an alternative
approach because the State’s
escapement-based management system
is a more effective management system
for preventing overfishing of Alaska
salmon than a system that places rigid
numeric limits on the number of fish
that may be caught. Escapement is
defined as the annual estimated size of
the spawning salmon stock in a given

river, stream, or watershed. Given
salmon’s particular life history
attributes, the Council’s preferred
method to annually ensure that
surviving spawners will maximize
present and future yields is a system
that establishes escapement goals
intended to maximize surplus
productivity of future runs, estimates
run strength in advance, monitors actual
run strength and escapement during the
fishery, and utilizes in-season
management measures, including
fishery closures, to ensure that
minimum escapement goals are
achieved. Further, escapement-based
management, with real-time monitoring
of run strength, inherently accounts for
total catch and all sources of natural
mortality. As part of the alternative
approach the Council recommends that
Amendment 12 establish a peer review
process in the FMP that utilizes the
State’s existing salmon expertise and
processes for developing escapement
goals as fishing level recommendations.

The State’s escapement-based
management system includes the added
features of in-season monitoring to
confirm actual run strength and in-
season management measures that
adjust fishing pressure, or close a
fishery, to ensure that escapement goals
are met if pre-season predictions of run
strength prove inaccurate. Under
Amendment 12, these features would be
the AMs to prevent ACLs from being
exceeded and to correct overages of the
ACL if they do occur.

Amendment 12 also would revise the
definition of optimum yield. For the
East Area, several economic, social, and
ecological factors are involved in the
definition of OY. For Chinook salmon
stocks in Tier 1, an all-gear maximum
sustainable yield (MSY) is prescribed in
terms of catch by the Pacific Salmon
Treaty and takes into account the
biological productivity of Chinook
salmon and ecological factors in setting
this limit. Under Amendment 12, the
portion of the all-gear catch limit
allocated to troll gear would represent
the OY for that fishery and takes into
account the economic and social factors
considered by the State of Alaska in
making allocation decisions. For stocks
in Tiers 2 and 3, MSY currently is
defined in terms of escapement. MSY
escapement goals account for biological
productivity and ecological factors,
including the consumption of salmon by
a variety of marine predators. Under
Amendment 12, the OY for the troll
fishery would be that fishery’s annual
catch, which, when combined with the
catch from all other salmon fisheries,
results in a post-harvest run size equal
to the MSY escapement goal for each
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indicator stock. The portion of the
annual catch harvested by the troll
fishery reflects the biological, economic,
and social factors considered by the
State of Alaska in determining when to
open and close the coho salmon harvest
by the troll fishery.

For the redefined West Area under
Amendment 12, commercial fishing is
prohibited; therefore the directed
harvest OY would be zero. The
redefined West Area has been closed to
commercial net fishing since 1952 and
commercial troll fishing since 1973 and
there has not been any commercial yield
from this area. This proposed OY
recognizes that salmon are fully utilized
by state-managed fisheries and that the
State manages fisheries based on the
best available information using the
State’s escapement goal management
system. This OY also recognizes that
non-Alaska salmon are fully utilized
and managed by their respective
management authorities when they
return to their natal regions.

Amendment 12 would add a fishery
impact statement to the FMP that
includes fishery information required by
the Magnuson-Stevens Act (16 U.S.C.
1853(a)(2), (3), (5), (9), (11), and (13)).
The fishery impact statement contained
in Amendment 12 analyzes the effects of
the conservation and management
measures on participants in the
fisheries, fishing communities affected
by the FMP, and safety of human life at
sea. The fishery impact statement also
describes the salmon fishery, specifies
the present and probable future
condition of the fishery, and describes
the commercial, recreational, and
charter fishing sectors which participate
in the salmon fishery. Additionally, the
fishery impact statement assesses the
economic impacts of the salmon fishery
by sector.

Amendment 12 also would revise the
current FMP process for Federal review
of State management measures to more
fully describe the process and bring the
process into compliance with
Magnuson-Stevens Act requirements (16
U.S.C. 1856(a)(3)(B)). With the
delegation of management authority of
the East Area commercial troll salmon
fishery and the East Area sport fishery
to the State of Alaska, the Council and
NMFS must stay apprised of State
management measures governing
commercial and sport salmon fishing in
the East Area and, if necessary, review
those measures for consistency with the
FMP, the Magnuson-Stevens Act, and
other applicable Federal law. Also,
members of the public may request that
the Secretary review State salmon
management measures in the East Area
for consistency with the FMP, the

Magnuson-Stevens Act and other
applicable Federal law. Under
Amendment 12, the FMP would
describe (1) how the Council and NMFS
fulfill this oversight role, (2) the ways in
which the Council and NMFS will
monitor State management measures
that regulate salmon fishing in the East
Area, (3) the process by which NMFS
will review State management measures
governing salmon fisheries in the East
Area for consistency with the FMP, the
Magnuson-Stevens Act, and other
applicable Federal law, (4) the process
by which a member of the public can
petition NMFS to review State
management measures in the East Area
for consistency with the FMP, the
Magnuson-Stevens Act, and other
applicable Federal law, and (5) the
process NMFS will follow if NMFS
determines that State management
measures in the East Area are
inconsistent with the FMP, the
Magnuson-Stevens Act, or other
applicable Federal laws.

Amendment 12 would remove
existing FMP language governing the
issuance of Federal salmon permits. The
Council recommended removing FMP
language related to Federal salmon
permits because Federal permits are no
longer necessary. All current
participants have State of Alaska limited
entry permits. According to language
included in the original 1979 FMP,
provisions for Federal salmon permits
were established as a complement to the
State limited entry permit, in order to
limit capacity in the EEZ so that persons
who did not receive a State limited
entry permit would not simply shift
their fishing efforts into Federal waters.
Additionally, the 1979 FMP explains
that there was an interest in ensuring
that the few vessels that had fished in
the EEZ but not landed their catch in
Alaska could continue to have access to
the EEZ, even if they were not eligible
for a state limited entry permit. The
problems identified in the 1979 FMP
were addressed by this Federal permit
system. In 1979 or 1980, NMFS issued
2 non-transferrable limited entry
permits and these permits are no longer
active in the fishery.

An Environmental Assessment/
Regulatory Impact Review was prepared
for Amendment 12 that describes the
management background, the purpose
and need for action, the management
alternatives, and the environmental,
social, and economic impacts of the
alternatives (see ADDRESSES). Additional
details on the basis of specific policy
and management measures are provided
in the analysis.

Amendment 10

In October 2009, the Council adopted
a motion to revise all six of its fishery
management plans to provide authority
for recovering the administrative costs
of processing applications for permits
required under those plans, except for
exempted fishing permits and
prohibited species donation permits.
Amendment 10 would amend the FMP
to provide authority for NMFS to
recover the administrative costs of
processing applications for any future
permits that may be required under this
FMP, except for exempted fishing
permits and prohibited species donation
permits. Amendment 10 would
implement the following FMP language:
“NMFS may assess and collect fees to
recover the administrative costs
incurred by the Federal government in
processing applications for permits
required to participate in the fisheries
managed under this FMP as authorized
by the Magnuson-Stevens Act, 16 U.S.C
1853(b).” If Amendments 10 and 12 are
approved by NMFS, this language
would be included at section 4.2 of the
FMP. If Amendment 10 is approved but
Amendment 12 is not, then this
language would be included at section
5.2 of the FMP.

Amendment 11

In April 2011, the Council
recommended Amendment 11 to (1)
revise the timeline associated with the
Council’s process to identify Habitat
Areas of Particular Concern so that the
process coincides with the EFH 5-year
review, (2) revise habitat research
priority objectives, and (3) update EFH
conservation recommendations for, and
the analysis of the impacts of, non-
fishing activities. If Amendments 11 and
12 are approved by NMFS, Amendment
11 would to include the most recent
scientific information resulting from the
5-year review in chapter 7 of the FMP
and the FMP’s Appendix A ‘“Essential
Fish Habitat and Habitat Areas of
Particular Concern”. If Amendment 11
is approved but Amendment 12 is not,
then this language would be included in
section 6.3 of the FMP and in the FMP’s
Appendix E. These changes are
necessary to update the FMP based
upon the best scientific information
available and the guidelines articulated
in the final rule to implement the EFH
provisions of the Magnuson-Stevens Act
(see 50 CFR part 600, subpart J).

NMFS is soliciting public comments
on proposed Amendments 10, 11, and
12 through the end of the comment
period (see DATES). NMFS will consider
all comments received by the end of the
comment period on Amendments 10,
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11, and 12, in the FMP approval/
disapproval decision. To be considered,
comments must be received, not just
postmarked or otherwise transmitted, by
5 p.m. Alaska local time on the last day
of the comment period. Comments
received after that date will not be
considered in the approval/disapproval
decision on the amendment.

NMEFS intends to publish in the
Federal Register a proposed rule that

would implement Amendment 12 and
seek public comment on that proposed
rule, following NMFS’s evaluation of
the proposed rule under the Magnuson-
Stevens Act. Public comments on the
proposed rule must be received by the
end of the comment period for
Amendment 12 to be considered in the
approval/disapproval decision on
Amendment 12. Implementing
regulations are not needed for either

Amendment 10 or Amendment 11, and

therefore no proposed rule for these

amendments will be published.
Authority: 16 U.S.C. 1801 et seq.

Dated: March 28, 2012.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-7854 Filed 3-30-12; 8:45 am]|
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE
U.S. Census Bureau

Proposed Information Collection;
Comment Request; Advance Monthly
Retail Trade Survey

AGENCY: U.S. Census Bureau,
Department of Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: To ensure consideration, written
comments must be submitted on or
before June 1, 2012.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230, (202) 482-0336,
(or via the Internet at JJessup@doc.gov).
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to: Karla Allen, U.S. Census
Bureau, SSSD HQ-8K183A, 4600 Silver
Hill Road, Washington, DC 20233-6500,
(301) 763—7208 (or via the Internet at
Karla.l.Allen@census.gov).

SUPPLEMENTARY INFORMATION:
1. Abstract

The Advance Monthly Retail Trade
Survey (MARTS) provides an early
indication of monthly sales for firms
located in the United States and
classified in the Retail Trade or Food
Services sectors as defined by the North

American Industry Classification
System (NAICS).

The MARTS sample is comprised of
approximately 5,000 firms selected from
the larger Monthly Retail Trade Survey
sample of about 12,000 firms (OMB
Control Number: 0607—0717). Firms are
selected into the MARTS sample using
a stratified design where the strata are
defined by industry and size. The
MARTS sample is re-selected, generally
at 2% to 3 year intervals, to ensure it is
representative of the target population.

The survey requests sales and
e-commerce sales for the month just
ending. If reporting data for a period
other than the calendar month, the
survey asks for the period’s length (4 or
5 weeks) and date on which the period
ended. The survey also asks for the
number of establishments covered by
the data provided and whether or not
the sales data provided are estimates or
more accurate “book” figures.

Survey results are available
approximately 9 working days after the
end of the reference month. The Bureau
of Economic Analysis (BEA) uses the
survey results as critical inputs to the
calculation of the Gross Domestic
Product (GDP). Policymakers such as
the Federal Reserve Board (FRB) need to
have the timeliest estimates in order to
anticipate economic trends and act
accordingly. The Council of Economic
Advisors (CEA) and other government
agencies and businesses use the survey
results to formulate and make decisions
about economic policy. These estimates
have a high priority because of their
timeliness. There would be
approximately a one-month delay in the
availability of these results if the survey
were not conducted.

I1. Method of Collection

We will collect this information by
mail, fax, telephone follow-up, and
Internet (during the second half of
2012).

II1. Data

OMB Control Number: 0607—0104.
Form Number: SM—44(06)A, SM—
44(06)AE, SM—44(06)AS, and SM—
72(06)A.
Type of Review: Regular Submission.
Affected Public: Retail and Food
Services firms in the United States.
Estimated Number of Respondents:
5,000.
Estimated Time Per Response:
5 minutes.

Estimated Total Annual Burden
Hours: 5,000.

Estimated Total Annual Cost: The
cost to the respondents for the fiscal
year 2012 is estimated to be $165,750.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Section 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 27, 2012.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-7736 Filed 3—30-12; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Marc Knapp, Inmate #—06450-015, FCI
Safford, P.O. Box 9000, Safford, AZ
85548; Order Denying Export
Privileges

On September 13, 2011, in the U.S.
District Court, District of Delaware,
Marc Knapp, (“Knapp”’) was convicted
of one count of violating the
International Emergency Economic
Powers Act (50 U.S.C. 1701 et seq.
(2000)) (“IEEPA”’) and one count of
violating Section 38 of the Arms Export
Control Act (22 U.S.C. 2778 (2000))
(“AECA”). Specifically, Knapp pled
guilty to: knowingly and willfully
attempting to export from the United
States to the Islamic Republic of Iran;
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causing the attempted export to the
Islamic Republic of Iran; and causing
the attempted supply to the Islamic
Republic of Iran, of an F—5B Tiger II
fighter jet and other defense articles
without obtaining the required
authorization from the Office of Foreign
Assets Control, Department of the
Treasury, in violation of IEEPA. Knapp
also pled guilty to knowingly and
willfully attempting to export from the
United States to the Islamic Republic of
Iran, and causing the attempted export
to the Islamic Republic of Iran, of an F—
5B Tiger II fighter jet and other defense
articles, which are designated as a
defense articles on the United States
Munitions List, without having first
obtained from the Department of State a
license for such exports or written
authorization for such exports, in
violation of the AECA. Knapp was
sentenced to 46 months imprisonment
and ordered to serve three years of
supervised release.

Section 766.25 of the Export
Administration Regulations (“EAR” or
“Regulations”) ! provides, in pertinent
part, that “[t]he Director of the Office of
Exporter Services, in consultation with
the Director of the Office of Export
Enforcement, may deny the export
privileges of any person who has been
convicted of a violation of the [Export
Administration Act (“EAA”)], the EAR,
or any order, license or authorization
issued thereunder; any regulation,
license, or order issued under the
International Emergency Economic
Powers Act (50 U.S.C. 1701-1706); 18
U.S.C. 793, 794 or 798; section 4(b) of
the Internal Security Act of 1950 (50
U.S.C. 783(b)), or section 38 of the Arms
Export Control Act (22 U.S.C. 2778).” 15
CFR 766.25(a); see also Section 11(h) of
the EAA, 50 U.S.C. app. 2410(h). The
denial of export privileges under this
provision may be for a period of up to
10 years from the date of the conviction.
15 CFR 766.25(d); see also 50 U.S.C.
app. 2410(h). In addition, Section 750.8
of the Regulations states that the Bureau
of Industry and Security’s Office of
Exporter Services may revoke any
Bureau of Industry and Security (“BIS”)
licenses previously issued in which the

1The Regulations are currently codified in the
Code of Federal Regulations at 15 CFR Parts 730-
774 (2011). The Regulations issued pursuant to the
Export Administration Act (50 U.S.C. app. 2401—
2420 (2000)) (“EAA”). Since August 21, 2001, the
EAA has been in lapse and the President, through
Executive Order 13222 of August 17, 2001 (3 CFR,
2001 Comp. 783 (2002)), which has been extended
by successive Presidential Notices, the most recent
being that of August 12, 2011 (76 Fed. Reg. 50661
(August 16, 2011)), has continued the Regulations
in effect under the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.
(2000)).

person had an interest in at the time of
his conviction.

I have received notice of Knapp’s
conviction for violating IEEPA and
AECA, and have provided notice and an
opportunity for Knapp to make a written
submission to BIS, as provided in
Section 766.25 of the Regulations. I have
not received a submission from Knapp.
Based upon my review and
consultations with BIS’s Office of
Export Enforcement, including its
Director, and the facts available to BIS,
I have decided to deny Knapp’s export
privileges under the Regulations for a
period of ten years from the date of
Knapp’s conviction. I have also decided
to revoke all licenses issued pursuant to
the Act or Regulations in which Knapp
had an interest at the time of his
conviction.

Accordingly, it is hereby

Ordered

I. Until September 13, 2021, Marc
Knapp, with the last known address at:

Inmate #—06450-015, FCI Safford,
P.O. Box 9000, Safford, AZ 85548, and
when acting for or on behalf of Knapp,
his representatives, assigns, agents or
employees (the “Denied Person”), may
not, directly or indirectly, participate in
any way in any transaction involving
any commodity, software or technology
(hereinafter collectively referred to as
“item”’) exported or to be exported from
the United States that is subject to the
Regulations, including, but not limited
to:

A. Applying for, obtaining, or using
any license, License Exception, or
export control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any
other activity subject to the Regulations;
or

C. Benefitting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

II. No person may, directly or
indirectly, do any of the following:

A. Export or reexport to or on behalf
of the Denied Person any item subject to
the Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by
the Denied Person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United

States, including financing or other
support activities related to a
transaction whereby the Denied Person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the Denied Person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the Denied Person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and which is owned,
possessed or controlled by the Denied
Person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the Denied Person if such
service involves the use of any item
subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
maintenance, repair, modification or
testing.

III. After notice and opportunity for
comment as provided in Section 766.23
of the Regulations, any other person,
firm, corporation, or business
organization related to Knapp by
affiliation, ownership, control or
position of responsibility in the conduct
of trade or related services may also be
subject to the provisions of this Order if
necessary to prevent evasion of the
Order.

IV. This Order does not prohibit any
export, reexport, or other transaction
subject to the Regulations where the
only items involved that are subject to
the Regulations are the foreign-
produced direct product of U.S.-origin
technology.

V. This Order is effective immediately
and shall remain in effect until
September 13, 2021.

VI. In accordance with Part 756 of the
Regulations, Knapp may file an appeal
of this Order with the Under Secretary
of Commerce for Industry and Security.
The appeal must be filed within 45 days
from the date of this Order and must
comply with the provisions of Part 756
of the Regulations.

VII. A copy of this Order shall be
delivered to the Knapp. This Order shall
be published in the Federal Register.



19612

Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/ Notices

Issued this 27th day of March, 2012.
Bernard Kritzer,
Director, Office of Exporter Services.
[FR Doc. 2012-7803 Filed 3—-30-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-838, A-533—-840, A—549-822]

Certain Frozen Warmwater Shrimp
from Brazil, India, and Thailand: Notice
of Initiation of Antidumping Duty
Administrative Reviews and Request
for Revocation of Order in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Department) received timely requests to
conduct administrative reviews of the
antidumping duty orders on certain
frozen warmwater shrimp (shrimp) from
Brazil, India, and Thailand. The
anniversary month of these orders is
February. In accordance with 19 CFR
351.221, we are initiating these
administrative reviews. The Department
received a request to revoke one
antidumping duty order in part.

DATES: Effective Date: April 2, 2012.

FOR FURTHER INFORMATION CONTACT: Kate
Johnson at (202) 482—4929 (Brazil),
Henry Almond at (202) 482—-0049
(India), and Holly Phelps at (202) 482—
0656 (Thailand), AD/CVD Operations,
Office 2, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW,
Washington, DC 20230.

Background

During the anniversary month of
February 2012, the Department received
timely requests for administrative
reviews of the antidumping duty orders
on shrimp from Brazil, India, and
Thailand from the Ad Hoc Shrimp
Trade Action Committee (hereinafter,
Domestic Producers), the American
Shrimp Processors Association (ASPA),
and certain individual companies, in
accordance with 19 CFR 351.213(b). The
Department is now initiating
administrative reviews of these orders
covering multiple companies for Brazil,
India, and Thailand, as noted in the
“Initiation of Reviews” section of this
notice. The Department also received a

timely request to revoke in part the
antidumping duty order on certain
frozen warmwater shrimp from India
with respect to three exporters.

All deadlines for the submission of
various types of information,
certifications, or comments or actions by
the Department discussed below refer to
the number of calendar days from the
applicable starting time.

Notice of No Sales

If a producer or exporter named in
this notice of initiation had no exports,
sales, or entries during the period of
review (POR), it must notify the
Department within 60 days of
publication of this notice in the Federal
Register. All submissions must be filed
electronically at http://
iaaccess.trade.gov in accordance with
19 CFR 351.303. See Antidumping and
Countervailing Duty Proceedings:
Electronic Filing Procedures;
Administrative Protective Order
Procedures, 76 FR 39263 (July 6, 2011).
Such submissions are subject to
verification in accordance with section
782(i) of the Tariff Act of 1930, as
amended (Act).

Respondent Selection

In the event the Department limits the
number of respondents for individual
examination in these administrative
reviews, the Department intends to
select respondents based on U.S.
Customs and Border Protection (CBP)
data for U.S. imports during the POR.
We intend to release the CBP data under
Administrative Protective Order (APO)
to all parties having an APO within
seven days of publication of this
initiation notice and to make our
decision regarding respondent selection
within 21 days of publication of this
Federal Register notice. The
Department invites comments regarding
the CBP data and respondent selection
within five days of placement of the
CBP data on the record of the applicable
review.

In general, the Department has found
that determinations concerning whether
particular companies should be
“collapsed” (i.e., treated as a single
entity for purposes of calculating
antidumping duty rates) require a
substantial amount of detailed
information and analysis, which often
require follow-up questions and
analysis. Accordingly, the Department
will not conduct collapsing analyses at

the respondent selection phase of these
reviews and will not collapse
companies at the respondent selection
phase unless there has been a
determination to collapse certain
companies in a previous segment of
these antidumping proceedings (i.e.,
investigation, administrative review, or
changed circumstances review) or in a
proceeding under Section 129 of the
Uruguay Round Agreements Act. For
any company subject to these reviews,
if the Department determined, or
continued to treat, that company as
collapsed with others, the Department
will assume that such companies
continue to operate in the same manner
and will collapse them for respondent
selection purposes. Otherwise, the
Department will not collapse companies
for purposes of respondent selection.
Parties are requested to (a) identify
which companies subject to review
previously were collapsed, and (b)
provide a citation to the proceeding in
which they were collapsed.

Deadline for Withdrawal of Request for
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), a
party that has requested a review may
withdraw that request within 90 days of
the date of publication of the notice of
initiation of the requested review. The
regulation provides that the Department
may extend this time if it is reasonable
to do so. In order to provide parties
additional certainty with respect to
when the Department will exercise its
discretion to extend this 90-day
deadline, interested parties are advised
that, with regard to reviews requested
on the basis of anniversary months on
or after August 2011, the Department
does not intend to extend the 90-day
deadline unless the requestor
demonstrates that an extraordinary
circumstance has prevented it from
submitting a timely withdrawal request.
Determinations by the Department to
extend the 90-day deadline will be
made on a case-by-case basis.

Initiation of Reviews

In accordance with section 751(a)(1)
of the Act, we are initiating
administrative reviews of the
antidumping duty orders on shrimp
from Brazil, India and Thailand. We
intend to issue the final results of these
reviews by February 28, 2013.


http://iaaccess.trade.gov
http://iaaccess.trade.gov
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Antidumping Duty Proceeding

Brazil: Certain Frozen Warmwater Shrimp, A—351—838 ......c.ceiiiiiiiiiiieeiiiie e rie e sriee e ssttee e sttee e st e e e ssaeeessaeeesteeeesnseeaansseeeanseeeennnes 2/1/11-1/31/12
Amazonas Industria Alimenticias S.A.
Comissaria Eichenberg Ltda.
New Symbol Comercio E Exportacao de Pescados Ltda.

India: Certain Frozen Warmwater Shrimp, A—533—840 ........ccccuiiiiiiiiiiiiiii ettt ettt et e bt e et e saeesateebeeenbeesneeenneeas 2/1/11-1/31/12
Abad Fisheries
Accelerated Freeze-Drying Co.

Adilakshmi Enterprises

Allana Frozen Foods Pvt. Ltd.

Allanasons Ltd.

AMI Enterprises

Amulya Seafoods

Anand Aqua Exports

Ananda Aqua Applications/Ananda Aqua Exports (P) Limited/Ananda Foods 1

Andaman Seafoods Pvt. Ltd.?

Angelique Intl

Anjaneya Seafoods

Apex Exports 3

Arvi Import & Export

Asvini Exports

Asvini Fisheries Private Limited

Avanti Feeds Limited

Ayshwarya Seafood Private Limited

Baby Marine Exports

Baby Marine International

Baby Marine Sarass

Bhatsons Aquatic Products

Bhavani Seafoods

Bijaya Marine Products

Blue Fin Frozen Foods Pvt. Ltd.

Blue Water Foods & Exports P. Ltd.

Bluefin Enterprises

Bluepark Seafoods Private Ltd.2

BMR Exports

Britto Exports

C P Aquaculture (India) Ltd.

Calcutta Seafoods Pvt. Ltd.

Capithan Exporting Co.

Castlerock Fisheries Ltd.

Chemmeens (Regd)

Cherukattu Industries 2

Choice Canning Company

Choice Trading Corporation Private Limited

Coastal Corporation Ltd.

Cochin Frozen Food Exports Pvt. Ltd.

Coreline Exports

Corlim Marine Exports Pvt. Ltd.

Damco India Private

Devi Fisheries Limited

Devi Marine Food Exports Private Ltd./Kader Exports Private Limited/Kader Investment and Trading Company Private
Limited/Liberty Frozen Foods Pvt. Ltd./Liberty Oil Mills Ltd./Premier Marine Products/Universal Cold Storage Private
Limited 4

Devi Sea Foods Limited ®

Diamond Seafood Exports/Edhayam Frozen Foods Pvt. Ltd./Kadalkanny Frozen Foods/Theva & Company 6

Digha Seafood Exports

Esmario Export Enterprises

Exporter Coreline Exports

Falcon Marine Exports Limited/K.R. Enterprises?

Five Star Marine Exports Private Limited

Forstar Frozen Foods Pvt. Ltd.

Frontline Exports Pvt. Ltd.

G A Randerian Ltd.

Gadre Marine Exports

Galaxy Maritech Exports P. Ltd.

Gayatri Seafoods

Geo Aquatic Products (P) Ltd.

Geo Seafoods

Goodwill Enterprises

Grandtrust Overseas (P) Ltd.

GVR Exports Pvt. Ltd.

Haripriya Marine Export Pvt. Ltd.
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Harmony Spices Pvt. Ltd.

HIC ABF Special Foods Pvt. Ltd.
Hindustan Lever, Ltd.

Hiravata Ice & Cold Storage
Hiravati Exports Pvt. Ltd.

Hiravati International Pvt. Ltd. (located at APM—Mafco Yard, Sector—18, Vashi, Navi, Mumbai—400 705, India)
Hiravati International Pvt. Ltd. (located at Jawar Naka, Porbandar, Gujarat, 360 575, India)
IFB Agro Industries Ltd.

Indian Aquatic Products

Indo Aquatics

Innovative Foods Limited
International Freezefish Exports
Interseas

ITC Limited, International Business
ITC Ltd.

Jagadeesh Marine Exports

Jaya Satya Marine Exports

Jaya Satya Marine Exports Pvt. Ltd.
Jayalakshmi Sea Foods Private Limited
Jinny Marine Traders

Jiya Packagings

K R M Marine Exports Ltd.

K.V. Marine Exp.

Kalyan Aqua & Marine Exp. India Pvt. Ltd.
Kalyanee Marine

Kanch Ghar

Kay Kay Exports 2

Kings Marine Products

Koluthara Exports Ltd.

Konark Aquatics & Exports Pvt. Ltd.
Landauer Ltd.

Libran Cold Storages (P) Ltd.
Lighthouse Trade Links Pvt. Ltd.
Magnum Estates Limited 3

Magnum Export

Magnum Sea Foods Limited 3
Malabar Arabian Fisheries

Malnad Exports Pvt. Ltd.

Mangala Marine Exim India Pvt. Ltd.
Mangala Sea Products2

Meenaxi Fisheries Pvt Ltd.

MSC Marine Exporters

MSRDR Exports

MTR Foods

N.C. John & Sons (P) Ltd.

Naga Hanuman Fish Packers

Naik Frozen Foods?2

Naik Frozen Foods Pvt., Ltd.2

Naik Seafoods Ltd.?2

Navayuga Exports

Nekkanti Sea Foods Limited

Nila Sea Foods Pvt. Ltd.

Nine Up Frozen Foods

Overseas Marine Export

Paragon Sea Foods Pvt. Ltd.
Parayil Food Products Pvt., Ltd.
Penver Products (P) Ltd.

Pesca Marine Products Pvt., Ltd.
Pijikay International Exports P Ltd.
Pisces Seafoods International
Premier Exports International
Premier Marine Foods

Premier Seafoods Exim (P) Ltd.

R V R Marine Products Private Limited 3
Raa Systems Pvt. Ltd.

Raju Exports

Ram’s Assorted Cold Storage Ltd.3
Raunagq Ice & Cold Storage
Raysons Aquatics Pvt. Ltd.

Razban Seafoods Ltd.

RBT Exports

RDR Exports

Riviera Exports Pvt. Ltd.
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Rohi Marine Private Ltd.
S & S Seafoods
S Chanchala Combines
S. A. Exports
Safa Enterprises
Sagar Foods
Sagar Grandhi Exports Pvt. Ltd.
Sagar Samrat Seafoods
Sagarvihar Fisheries Pvt. Ltd.2
SAIl Marine Exports Pvt. Ltd.3
SAl Sea Foods
Sandhya Aqua Exports
Sandhya Aqua Exports Pvt. Ltd.3
Sandhya Marines Limited
Santhi Fisheries & Exports Ltd.
Sarveshwari Exp.
Sarveshwari Ice & Cold Storage Pvt. Ltd
Satya Seafoods Private Limited
Sawant Food Products
Seagold Overseas Pvt. Ltd.
Selvam Exports Private Limited
Sharat Industries Ltd.
Shimpo Exports 2
Shimpo Exports Pvt. Ltd.2
Shippers Exports
Shiva Frozen Food Exp. Pvt., Ltd.
Shree Datt Aquaculture Farms Pvt. Ltd.
Shroff Processed Food & Cold Storage P Ltd.
Silver Seafood
Sita Marine Exports
Sowmya Agri Marine Exports
Sprint Exports Pvt. Ltd.
Sri Chandrakantha Marine Exports
Sri Sakkthi Cold Storage
Sri Sakthi Marine Products P Ltd.
Sri Satya Marine Exports
Sri Venkata Padmavathi Marine Foods Pvt. Ltd.
Srikanth International
SSF Ltd.
Star Agro Marine Exports Private Limited
Sun-Bio Technology Limited
Suryamitra Exim (P) Ltd.
Suvarna Rekha Exports Private Limited
Suvarna Rekha Marines P Ltd.
TBR Exports Pvt Ltd.
Teekay Marine P. Ltd.3
Tejaswani Enterprises
The Waterbase Ltd.2
Triveni Fisheries P Ltd.
Uniroyal Marine Exports Ltd.
Usha Seafoods
V.S Exim Pvt Ltd.
Veejay Impex
Victoria Marine & Agro Exports Ltd.
Vinner Marine
Vishal Exports
Wellcome Fisheries Limited
West Coast Frozen Foods Private Limited
Z A Sea Foods Pvt. Ltd.
Thailand: Certain Frozen Warmwater Shrimp, A—549—822 ...........oo ittt see et et e e beasseeesaeesaseesseeenbeesneeaneeean 2/1/11-1/31/12
A Foods 1991 Co., Ltd./May Ao Foods Co., Ltd.®
A. Wattanachai Frozen Products Co., Ltd. 1°
A.S. Intermarine Foods Co., Ltd.
ACU Transport Co., Ltd.
Anglo-Siam Seafoods Co., Ltd.
Apex Maritime (Thailand) Co., Ltd.
Apitoon Enterprise Industry Co., Ltd.
Applied DB
Asian Seafood Coldstorage (Sriracha)
Asian Seafoods Coldstorage Public Co., Ltd./Asian Seafoods Coldstorage (Suratthani) Co./STC Foodpak Ltd. 10
Assoc. Commercial Systems
B.S.A. Food Products Co., Ltd.
Bangkok Dehydrated Marine Product Co., Ltd.
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C Y Frozen Food Co., Ltd.

C.P. Retailing and Marketing Co., Ltd.
Calsonic Kansei (Thailand) Co., Ltd.
Century Industries Co., Ltd.
Chaivaree Marine Products Co., Ltd.
Chaiwarut Company Limited

Charoen Pokphand Foods Public Company Limited 1©
Chonburi LC

Chue Eie Mong Eak Ltd. Part.
Commonwealth Trading Co., Ltd.
Core Seafood Processing Co., Ltd.
CP Merchandising Co., Ltd. 1©

Crystal Frozen Foods Co., Ltd. and/or Crystal Seafood
Daedong (Thailand) Co. Ltd.

Daiei Taigen (Thailand) Co., Ltd.
Daiho (Thailand) Co., Ltd.

Dynamic Intertransport Co., Ltd.

Earth Food Manufacturing Co., Ltd.
F.A.l.T. Corporation Limited

Far East Cold Storage Co., Ltd.
Findus (Thailand) Ltd.

Fortune Frozen Foods (Thailand) Co., Ltd.
Frozen Marine Products Co., Ltd.
Gallant Ocean (Thailand) Co., Ltd.
Gallant Seafoods Corporation

Global Maharaja Co., Ltd.

Golden Sea Frozen Foods Co., Ltd. 10
Golden Thai Imp. & Exp. Co., Ltd.
Good Fortune Cold Storage Co. Ltd.
Good Luck Product Co., Ltd.

Grobest Frozen Foods Co., Ltd.

GSE Lining Technology Co., Ltd.

Gulf Coast Crab Intl.

H.A.M. International Co., Ltd.

Haitai Seafood Co., Ltd.

Handy International (Thailand) Co., Ltd.
Heng Seafood Limited Partnership
Heritrade Co., Ltd.

HIC (Thailand) Co., Ltd.

High Way International Co., Ltd.

I.T. Foods Industries Co., Ltd.
Inter-Oceanic Resources Co., Ltd.
Inter-Pacific Marine Products Co., Ltd.
K & U Enterprise Co., Ltd.

K Fresh

K. D. Trading Co., Ltd.

K.L. Cold Storage Co., Ltd.

KF Foods Limited

Kiang Huat Sea Gull Trading Frozen Food Public Co., Ltd.
Kibun Trdg

Kingfisher Holdings Ltd.

Kitchens of the Oceans (Thailand) Company, Limited 1°
Klang Co., Ltd.

Kongphop Frozen Foods Co., Ltd.
Kosamut Frozen Foods Co., Ltd.

Lee Heng Seafood Co., Ltd.

Leo Transports

Li-Thai Frozen Foods Co., Ltd.

Lucky Union Foods Co., Ltd.

Maersk Line

Magnate & Syndicate Co., Ltd.
Mahachai Food Processing Co., Ltd.
Marine Gold Products Ltd.

Merit Asia Foodstuff Co., Ltd.

Merkur Co., Ltd.

Ming Chao Ind Thailand

N&N Foods Co., Ltd.

NR Instant Produce Co., Ltd.

Namprik Maesri Ltd. Part.

Narong Seafood Co., Ltd.

Nongmon SMJ Products

Ongkorn Cold Storage Co., Ltd./Thai-Ger Marine Co., Ltd.
Pacific Queen Co., Ltd.
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Pakfood Public Company Limited/Asia Pacific (Thailand) Co., Ltd./Chaophraya Cold Storage Co., Ltd./Okeanos Co.,
Ltd./Okeanos Food Co., Ltd./Takzin Samut Co., Ltd. 11

Penta Impex Co., Ltd.

Pinwood Nineteen Ninety Nine

Piti Seafood Co., Ltd.

Premier Frozen Products Co., Ltd.

Preserved Food Specialty Co., Ltd.

Queen Marine Food Co., Ltd.

Rayong Coldstorage (1987) Co., Ltd.

S&D Marine Products Co., Ltd.

S&P Aquarium

S&P Syndicate Public Company Ltd.

S. Chaivaree Cold Storage Co., Ltd.

S. Khonkaen Food Industry Public Co., Ltd. and/or S. Khonkaen Food Ind. Public

S.K. Foods (Thailand) Public Co. Limited

Samui Foods Company Limited

SB Inter Food Co., Ltd.

SCT Co., Ltd.

Sea Bonanza Food Co., Ltd.

SEA NT'L CO,, LTD.

Seafoods Enterprise Co., Ltd.

Seafresh Fisheries/Seafresh Industry Public Co., Ltd.

Search & Serve

Shianlin Bangkok Co., Ltd.

Shing Fu Seaproducts Development Co.

Siam Food Supply Co., Ltd.

Siam Intersea Co., Ltd.

Siam Marine Products Co. Ltd.

Siam Ocean Frozen Foods Co. Ltd.

Siamchai International Food Co., Ltd.

Smile Heart Foods

SMP Products, Co., Ltd. 1©

Southport Seafood Co., Ltd. 1°

Star Frozen Foods Co., Ltd.

Starfoods Industries Co., Ltd.

Suntechthai Intertrading Co., Ltd.

Surapon Foods Public Co., Ltd./Surat Seafoods Co., Ltd. 1©

Surapon Nichirei Foods Co., Ltd.

Suratthani Marine Products Co., Ltd.

Suree Interfoods Co., Ltd.

T.S.F. Seafood Co., Ltd.

Tanaya International Co., Ltd.

Tanaya Intl.

Tep Kinsho Foods Co., Ltd.

Teppitak Seafood Co., Ltd.

Tey Seng Cold Storage Co., Ltd.

Thai Agri Foods Public Co., Ltd.

Thai Mahachai Seafood Products Co., Ltd.

Thai Ocean Venture Co., Ltd.

Thai Patana Frozen

Thai Prawn Culture Center Co., Ltd.

Thai Royal Frozen Food Co., Ltd.

Thai Spring Fish Co., Ltd.

Thai Union Frozen Products Public Co., Ltd./Thai Union Seafood Co., Ltd. 12

Thai Union Manufacturing Company Limited

Thai World Imports and Exports Co., Ltd. 1©

Thai Yoo Ltd., Part.

The Siam Union Frozen Foods Co., Ltd. 10

The Union Frozen Products Co., Ltd./Bright Sea Co., Ltd. 13

Trang Seafood Products Public Co., Ltd.

Transamut Food Co., Ltd.

Tung Lieng Tradg

United Cold Storage Co., Ltd.

V. Thai Food Product Co., Ltd. 1©

Xian-Ning Seafood Co., Ltd.

Yeenin Frozen Foods Co., Ltd.

YHS Singapore Pte
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ZAFCO TRDG

1n the 2007-2008 administrative review, the Department found that the following companies comprised a single entity: Ananda Aqua Exports
(P) Ltd., Ananda Foods, and Ananda Aqua Applications. See Certain Frozen Warmwater Shrimp From India: Preliminary Results and Preliminary
Partial Rescission of Antidumping Duty Administrative Review, 74 FR 9991, 9994 (Mar. 9, 2009) (2007-2008 Indian Shrimp Preliminary Results),
unchanged in Certain Frozen Warmwater Shrimp From India: Final Results and Partial Rescission of Antidumping Duty Administrative Review,
74 FR 33409 (July 13, 2009) (2007-2008 Indian Shrimp Final Results). Absent information to the contrary, we intend to treat these companies
as a single entity for purposes of this administrative review.

2The requests for review from the interested parties included certain companies with similar names and/or addresses. We have contacted
these companies for clarification regarding their correct names and/or addresses. Pending receipt of this information, where name differences are
distinct, we have treated these companies as separate entities for purposes of initiation.

3The interested parties’ requests for review included certain companies with similar names and/or addresses. For purposes of initiation, we
have treated these companies as the same entity based on information obtained in prior administrative reviews. See the March 30, 2012, Memo-
randum from Holly Phelps to The File entitled, “Placing Public Information from Prior Antidumping Duty Administrative Reviews on the Record of
the 2011-2012 Antidumping Duty Administrative Review on Certain Frozen Warmwater Shrimp from India.”

4In the 2004—2006 administrative review, the Department found that the following companies comprised a single entity: Devi Marine Food Ex-
ports Private Limited, Kader Investment and Trading Company Private Limited, Kader Exports Private Limited, Liberty Frozen Foods Private Lim-
ited, Liberty Oil Mills Limited, Premier Marine Products, and Universal Cold Storage Private Limited. See 2004-2006 Indian Shrimp Final Results,
72 FR at 52058. Absent information to the contrary, we intend to continue to treat these companies as a single entity for purposes of this admin-
istrative review.

5The Department received a request for an administrative review of the antidumping order on shrimp from India with respect to Devi Sea
Foods Limited (Devi). Shrimp produced and exported by Devi was excluded from this order effective February 1, 2009. See Certain Frozen
Warmwater Shrimp From India: Final Results of Antidumping Duty Administrative Review, Partial Rescission of Review, and Notice of Revocation
of Order in Part, 75 FR 41813, 41814 (July 19, 2010). However, shrimp produced by other Indian producers and exported by Devi remain sub-
ject to the order. Thus, this administrative review with respect to Devi covers only shrimp which was produced in India by other companies and
exported by Devi.

6|n the 2006—2007 administrative review, the Department found that the following companies comprised a single entity: Diamond Seafoods Ex-
ports, Edhayam Frozen Foods Pvt. Ltd., Kadalkanny Frozen Foods, and Theva & Company. See Certain Frozen Warmwater Shrimp from India:
Preliminary Results and Preliminary Partial Rescission of Antidumping Duty Administrative Review, 73 FR 12103, 12106 (Mar. 6, 2008), un-
changed in Certain Frozen Warmwater Shrimp From India: Final Results and Partial Rescission of Antidumping Duty Administrative Review, 73
FR 40492 (July 15, 2008). Absent information to the contrary, we intend to continue to treat these companies as a single entity for purposes of
this administrative review.

7In the 2007—-2008 administrative review, the Department found that the following companies comprised a single entity: Falcon Marine Exports
Limited and K.R. Enterprises. See 2007-2008 Indian Shrimp Preliminary Results, 74 FR at 9994, unchanged in 2007-2008 Indian Shrimp Final
Results, 74 FR at 33409. Absent information to the contrary, we intend to continue to treat these companies as a single entity for purposes of
this administrative review.

80n August 27, 2010, the Department found that Srikanth International is the successor-in-interest to NGR Aqua International. See Certain
Frozen Warmwater Shrimp From India: Final Results of Antidumping Duty Changed Circumstances Review, 75 FR 52718 (Aug. 27, 2010). Be-
cause the effective date of this determination is during a prior POR, we have included only Srikanth International for purposes of initiation.

90n December 1, 2011, the Department found that A Foods 1991 Co., Limited is the successor-in-interest to May Ao Company Limited. See
Notice of Final Results of Antidumping Duty Changed Circumstances Review: Certain Frozen Warmwater Shrimp from Thailand, 75 FR 74684
(Dec. 1, 2011). Because the effective date of this determination is during a prior POR, we have included only A Foods 1991 Co., Limited for pur-
poses of initiation.

10The requests for review from the interested parties included certain companies with similar names and/or addresses. For purposes of initi-
ation, we have treated these companies as the same entity based on information obtained prior to initiation of this administrative review. See the
March 30, 2012, Memorandum from Holly Phelps to The File entitled, “Placing Public Information from the 2010-2011 Antidumping Duty Admin-
istrative Review on the Record of the 2011-2012 Antidumping Duty Administrative Review on Certain Frozen Warmwater Shrimp from Thailand.”

11In the 2007-2008 administrative review, the Department found that the following companies comprised a single entity: Pakfood Public Com-
pany Limited, Asia Pacific (Thailand) Co., Ltd., Chaophraya Cold Storage Co. Ltd., Okeanos Co. Ltd., Okeanos Food Co. Ltd., and Takzin Samut
Co. Ltd. See Certain Frozen Warmwater Shrimp from Thailand: Final Results and Partial Rescission of Antidumping Duty Administrative Review,
74 FR 47551 (Sept. 16, 2009), and accompanying Issues and Decision memorandum at Comment 6. Absent information to the contrary, we in-
tend to continue to treat these companies as a single entity for purposes of this administrative review.

12|n the 2006—2007 administrative review, the Department found that the following companies comprised a single entity: Thai Union Frozen
Products Public Co., Ltd. and Thai Union Seafood Co., Ltd. See Certain Frozen Warmwater Shrimp from Thailand: Preliminary Results and Pre-
liminary Partial Rescission of Antidumping Duty Administrative Review, 73 FR 12088 (Mar. 6, 2008), unchanged in Certain Frozen Warmwater
Shrimp from Thailand: Final Results and Final Partial Rescission of Antidumping Duty Administrative Review, 73 FR 50933 (Aug. 29, 2008). Ab-
sent information to the contrary, we intend to continue to treat these companies as a single entity for purposes of this administrative review.

13|n the less-than-fair-value investigation, the Department found that the following companies comprised a single entity: The Union Frozen
Products Co., Ltd. and Bright Sea Co., Ltd. See Notice of Preliminary Determination of Sales at Less Than Fair Value, Postponement of Final
Determination, and Negative Critical Circumstances Determination: Certain Frozen and Canned Warmwater Shrimp From Thailand, 69 FR 47100
(Aug. 4, 2004), unchanged in Notice of Final Determination of Sales at Less Than Fair Value and Negative Final Determination of Critical Cir-
cumstances: Certain Frozen and Canned Warmwater Shrimp From Thailand, 69 FR 76918 (Dec. 23, 2004). Absent information to the contrary,
we intend to continue to treat these companies as a single entity for purposes of this administrative review.

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 351.305. On
January 22, 2008, the Department
published Antidumping and
Countervailing Duty Proceedings:
Documents Submission Procedures;
APO Procedures, 73 FR 3634 (Jan. 22,
2008). Those procedures apply to
administrative reviews included in this
notice of initiation. Parties wishing to
participate in any of these

administrative reviews should ensure
that they meet the requirements of these
procedures (e.g., the filing of separate
letters of appearance as discussed at 19
CFR 351.103(d)).

Any party submitting factual
information in an antidumping duty
proceeding must certify to the accuracy
and completeness of that information.
See section 782(b) of the Act. Parties are
hereby reminded that revised
certification requirements are in effect
for company/government officials as

well as their representatives in all
segments of any antidumping duty
proceedings initiated on or after March
14, 2011. See Certification of Factual
Information to Import Administration
During Antidumping and
Countervailing Duty Proceedings:
Interim Final Rule, 76 FR 7491 (Feb. 10,
2011) (Interim Final Rule), amending 19
CFR 351.303(g)(1) and (2). The formats
for the revised certifications are
provided at the end of the Interim Final
Rule. The Department intends to reject
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factual submissions in any proceeding
segments initiated on or after March 14,
2011, if the submitting party does not
comply with the revised certification
requirements.

These initiations and this notice are
in accordance with section 751(a)(1) of
the Act and 19 CFR 351.221(c)(1)(i) and
H2)M).

Dated: March 28, 2012.

Gary Taverman,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2012-7874 Filed 3—-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-809]

Notice of Extension of Time Limit for
the Preliminary Results of
Administrative Review of the
Suspension Agreement on Hot-Rolled
Flat-Rolled Carbon-Quality Steel
Products from the Russian Federation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Extension of Time
Limit for the Preliminary Results of
Administrative Review of the
Suspension Agreement on Hot-Rolled
Flat-Rolled Carbon-Quality Steel
Products from the Russian Federation.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the preliminary results of the
administrative review of the Agreement
Suspending the Antidumping
Investigation on Hot-Rolled Flat-Rolled
Carbon-Quality Steel Products from the
Russian Federation (the Agreement).

DATES: Effective Date: April 2, 2012.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon or Anne D’Alauro,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230, telephone: (202) 482—-0162 or
(202) 482-4830. Extension of
Preliminary Results: The Department
published its notice of initiation of this
review in the Federal Register on
August 26, 2011. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 76 FR 53404
(August 26, 2011). Pursuant to the time
limits for administrative reviews set
forth in section 751(a)(3)(A) of the Tariff
Act of 1930, as amended (the Tariff Act),

the current deadlines are April 2, 2012,
for the preliminary results and July 31,
2012, for the final results. Section
751(a)(3)(A) of the Tariff Act provides
that, if it is not practicable to complete
the review within these time limits, the
Department may extend the time limit
for completion of the preliminary
results by 120 days.

The Department finds that it is not
practicable to complete the preliminary
results by April 2, 2012. In this
administrative review, in accordance
with section 751(a)(1)(C) of the Tariff
Act, the Department is reviewing both
the status of, and compliance with, the
Agreement. Because domestic interested
parties have raised the complex issue of
whether the Agreement is fulfilling its
statutory requirement to prevent price
undercutting and suppression of
domestic hot-rolled steel prices, the
Department needs additional time to
complete its preliminary analysis in this
administrative review of the Agreement.
The Department must carefully consider
the information submitted by the
respondent and domestic interested
parties in this review and must address
the issues raised in the context of this
administrative review. Therefore, the
Department is extending the time limit
for completing the preliminary results of
the review until May 24, 2012. The
deadline for the final results of this
review will continue to be 120 days
after publication of the preliminary
results.

This extension is published in
accordance with section 751(a)(3)(A) of
the Tariff Act.

Dated: March 27, 2012.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2012-7861 Filed 3-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-905]

Certain Polyester Staple Fiber from the
People’s Republic of China: Extension
of Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“Department”) is extending the time
limit for the preliminary results of the
administrative review of certain
polyester staple fiber from the People’s
Republic of China (“PRC”). This review

covers the period June 1, 2010, through
May 31, 2011.

DATES: Effective Date: April 2, 2012

FOR FURTHER INFORMATION CONTACT:
Steven Hampton, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-0116.

Background

On July 28, 2011, the Department
published a notice of initiation of the
administrative review of the
antidumping duty order on certain
polyester staple fiber from the PRC.* On
February 9, 2012 the Department
partially extended the deadline for the
preliminary results of this review to
April 2, 2012.2

Statutory Time Limits

In antidumping duty administrative
reviews, section 751(a)(3)(A) of the
Tariff Act of 1930, as amended (‘“‘the
Act”), requires the Department to make
a preliminary determination within 245
days after the last day of the anniversary
month of an order for which a review
is requested and a final determination
within 120 days after the date on which
the preliminary results are published.
However, if it is not practicable to
complete the review within these time
periods, section 751(a)(3)(A) of the Act
allows the Department to extend the
time limit for the preliminary
determination to a maximum of 365
days after the last day of the anniversary
month.

Extension of Time Limit for Preliminary
Results of Review

We determine that it is not practicable
to complete the preliminary results of
this administrative review within the
original time limit because the
Department requires additional time to
analyze questionnaire responses and
evaluate surrogate value submissions for
purposes of the preliminary results.
Therefore, the Department is fully
extending the time limit for completion
of the preliminary results of this
administrative review by 90 days. The
preliminary results will now be due no
later than June 29, 2012. The final

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews,
Requests for Revocations in Part and Deferral of
Administrative Reviews, 76 FR 45227 (July 28,
2011).

2 See Certain Polyester Staple Fiber From the
People’s Republic of China: Extension of
Preliminary Results of Antidumping Duty
Administrative Review, 77 FR 6783 (February 9,
2012).
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results continue to be due 120 days after
the publication of the preliminary
results.

We are issuing and publishing this
notice in accordance with sections
751(a)(3)(A) and 777(i) of the Act.

Dated: March 26, 2012.
Gary Taverman,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2012-7849 Filed 3—-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms from
the People’s Republic of China:
Initiation of Antidumping Duty New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) has received a request
for a new shipper review (NSR) of the
antidumping duty order on certain
preserved mushrooms from the People’s
Republic of China (PRC). In accordance
with section 751(a)(2)(B) of the Tariff
Act of 1930, as amended (the Act), and
19 CFR 351.214(d), we are initiating an
antidumping duty NSR of Shandong
Yinfeng Rare Fungus Co., Ltd. (Yinfeng).
The period of review (POR) of this NSR
is February 1, 2011, through January 31,
2012.

DATES: Effective Date: April 2, 2012.

FOR FURTHER INFORMATION CONTACT:
Mark Flessner or Robert James, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230,
telephone: (202) 482—6312 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 19, 1999, the Department
published the antidumping duty order
on certain preserved mushrooms from
the PRC.1 The antidumping duty order
on certain preserved mushrooms from
the PRC therefore has a February
anniversary month. On February 29,
2012, Yinfeng timely filed a request for

1 See Notice of Amendment of Final
Determination of Sales at Less Than Fair Value and
Antidumping Duty Order: Certain Preserved
Mushrooms From the People’s Republic of China,
64 FR 8308 (February 19, 1999).

an NSR. See Letter from Shanghai Yuet
Fai Commercial Consulting Co., Ltd., to
Secretary of Commerce dated February
29, 2012 (Yingfeng NSR Request). In its
request for review, Yinfeng identified
itself as both exporter and producer of
the subject merchandise. Id., at 1.
Pursuant to the requirements set forth
in section 751(a)(2)(B)(i) of the Act and
19 CFR 351.214(b)(2), Yinfeng certified
that: (1) It did not export subject
merchandise to the United States during
the period of investigation (POI) (see
section 751(a)(2)(B)(i)(I) of the Act and
19 CFR 351.214(b)(2)(1)); (2) since the
initiation of the investigation it has
never been affiliated with any company
that exported subject merchandise to the
United States during the POI, including
those companies not individually
examined during the investigation (see
section 751(a)(2)(B)(i)(II) of the Act
and19 CFR 351.214(b)(2)(iii)(A)); and (3)
its export activities were not controlled
by the central government of the PRC
(see 19 CFR 351.214(b)(2)(iii)(B)). See
Yingfeng NSR Request at 2—3 and
Exhibits 2 and 4. Additionally, in
accordance with 19 CFR
351.214(b)(2)(iv), Yinfeng submitted
documentation establishing the
following: (1) The date on which it first
shipped subject merchandise to the
United States; (2) the volume of its first
shipment; and (3) the date of its first
sale to an unaffiliated customers in the
United States. Id., at 2 and Exhibit 1.

Initiation of Review

Based on information on the record,
and in accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214(d), we find the request Yinfeng
submitted meets the statutory and
regulatory requirements for initiation of
an NSR. See Memorandum from Mark
Flessner to the File through Richard
Weible entitled, “Initiation of AD New
Shipper Review: Certain Preserved
Mushrooms from the People’s Republic
of China (A-570-851),” dated March 28,
2012. Accordingly, we are initiating an
NSR of the antidumping duty order on
certain preserved mushrooms from the
PRC produced and exported by Yinfeng.
This review covers the period February
1, 2011, through January 31, 2012. We
intend to issue the preliminary results
of this review no later than 180 days
after the date on which this review is
initiated, and the final results within 90
days after the date on which we issue
the preliminary results. See section
751(a)(2)(B)(iv) of the Act and 19 CFR
351.214(h)(1).

In cases involving non-market
economies, the Department requires that
a company seeking to establish
eligibility for an antidumping duty rate

separate from the country-wide rate
provide evidence of de jure and de facto
absence of government control over the
company’s export activities.2
Accordingly, we will issue a
questionnaire to Yinfeng that will
include a separate rates section. This
review will proceed if the response
provides sufficient indication that
Yinfeng is not subject to either de jure
or de facto government control with
respect to its exports of preserved
mushrooms. However, if Yinfeng does
not demonstrate eligibility for a separate
rate, it will be deemed not to have met
the requirements of section
751(a)(2)(B)(i) of the Act and 19 CFR
351.214(2)(b)(i) and therefore not
separate from the PRC-wide entity; we
will rescind the NSR accordingly.?

Upon initiation, we shall direct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of any unliquidated
entries of subject merchandise produced
and exported by Yinfeng. We shall
instruct CBP to allow (at the option of
the importer) the posting, until the
completion of the review, of a bond or
security in lieu of a cash deposit for
certain entries of the subject
merchandise produced and exported by
Yinfeng in accordance with section
751(a)(2)(B)(iii) of the Act and 19 CFR
351.214(e). Because Yinfeng certified
that it both produced and exported the
subject merchandise, the sales of which
form the basis for its NSR request, we
shall instruct CBP to permit the use of
a bond only for entries of subject
merchandise where Yinfeng acted both
as producer and exporter.

To assist in its analysis of the bona
fides of Yinfeng’s sales, upon initiation
of this NSR, the Department will require
Yinfeng to submit on an ongoing basis
complete transaction information
concerning any sales of subject
merchandise to the United States that
were made subsequent to the POR.

Interested parties requiring access to
business proprietary information in this
NSR should submit applications for
disclosure under administrative
protective order in accordance with 19
CFR 351.305 and 351.306.

This notice serves as a reminder that
any party submitting factual information
in an AD/CVD proceeding must certify

2 See, generally, Wooden Bedroom Furniture from
the People’s Republic of China: Preliminary Results
of Antidumping Duty New Shipper Reviews, 75 FR
72794, 72796 (November 26, 2010), unchanged in
Wooden Bedroom Furniture from the People’s
Republic of China: Final Results of Antidumping
Duty New Shipper Reviews, 76 FR 9747 (February
22, 2011).

3 See Certain Preserved Mushrooms from the
People’s Republic of China: Notice of Initiation of
Antidumping Duty New Shipper Reviews, 75 FR
62108, 62108 (October 7, 2010).
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to the accuracy and completeness of that
information. See section 782(b) of the
Act. Parties are hereby reminded that
revised certification requirements are in
effect for company/government officials
as well as their representatives in all
AD/CVD investigations or proceedings
initiated on or after March 14, 2011. See
Certification of Factual Information to
Import Administration During
Antidumping and Countervailing Duty
Proceedings: Interim Final Rule, 76 FR
7491 (February 10, 2011) (Interim Final
Rule) (amending 19 CFR 351.303(g)(1)
and (2)); see also Certification of Factual
Information to Import Administration
During Antidumping and
Countervailing Duty Proceedings:
Supplemental Interim Final Rule, 76 FR
54697 (September 2, 2011). The formats
for the revised certifications are
provided at the end of the Interim Final
Rule. The Department intends to reject
factual submissions if the submitting
party does not comply with the revised
certification requirements.

This notice is published in
accordance with section 751(a)(2)(B) of
the Act and 19 CFR 351.221(c)(1)(i).

Dated: March 27, 2012.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-7966 Filed 3-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Brenda E. Waters, Office of AD/CVD
Operations, Customs Unit, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230,
telephone: (202) 482—-4735.

Background

Each year during the anniversary
month of the publication of an
antidumping or countervailing duty
order, finding, or suspended
investigation, an interested party, as
defined in section 771(9) of the Tariff

10r the next business day, if the deadline falls
on a weekend, federal holiday or any other day
when the Department is closed.

Act of 1930, as amended (‘“‘the Act”),
may request, in accordance with 19 CFR
351.213, that the Department of
Commerce (“the Department”) conduct
an administrative review of that
antidumping or countervailing duty
order, finding, or suspended
investigation.

All deadlines for the submission of
comments or actions by the Department
discussed below refer to the number of
calendar days from the applicable
starting date.

Respondent Selection

In the event the Department limits the
number of respondents for individual
examination for administrative reviews
initiated pursuant to requests made for
the orders identified below, the
Department intends to select
respondents based on U.S. Customs and
Border Protection (“CBP”’) data for U.S.
imports during the period of review. We
intend to release the CBP data under
Administrative Protective Order
(“APO”) to all parties having an APO
within five days of publication of the
initiation notice and to make our
decision regarding respondent selection
within 21 days of publication of the
initiation Federal Register notice.
Therefore, we encourage all parties
interested in commenting on respondent
selection to submit their APO
applications on the date of publication
of the initiation notice, or as soon
thereafter as possible. The Department
invites comments regarding the CBP
data and respondent selection within
five days of placement of the CBP data
on the record of the review.

In the event the Department decides
it is necessary to limit individual
examination of respondents and
conduct respondent selection under
section 777A(c)(2) of the Act:

In general, the Department has found
that determinations concerning whether
particular companies should be
“collapsed” (i.e., treated as a single
entity for purposes of calculating
antidumping duty rates) require a
substantial amount of detailed
information and analysis, which often
require follow-up questions and
analysis. Accordingly, the Department
will not conduct collapsing analyses at
the respondent selection phase of this
review and will not collapse companies
at the respondent selection phase unless
there has been a determination to
collapse certain companies in a
previous segment of this antidumping
proceeding (i.e., investigation,

administrative review, new shipper
review or changed circumstances
review). For any company subject to this
review, if the Department determined,
or continued to treat, that company as
collapsed with others, the Department
will assume that such companies
continue to operate in the same manner
and will collapse them for respondent
selection purposes. Otherwise, the
Department will not-collapse companies
for purposes of respondent selection.
Parties are requested to (a) identify
which companies subject to review
previously were collapsed, and (b)
provide a citation to the proceeding in
which they were collapsed. Further, if
companies are requested to complete
the Quantity and Value Questionnaire
for purposes of respondent selection, in
general each company must report
volume and value data separately for
itself. Parties should not include data
for any other party, even if they believe
they should be treated as a single entity
with that other party. If a company was
collapsed with another company or
companies in the most recently
completed segment of this proceeding
where the Department considered
collapsing that entity, complete quantity
and value data for that collapsed entity
must be submitted.

Deadline for Withdrawal of Request for
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), a
party that has requested a review may
withdraw that request within 90 days of
the date of publication of the notice of
initiation of the requested review. The
regulation provides that the Department
may extend this time if it is reasonable
to do so. In order to provide parties
additional certainty with respect to
when the Department will exercise its
discretion to extend this 90-day
deadline, interested parties are advised
that, with regard to reviews requested
on the basis of anniversary months on
or after April 2012, the Department does
not intend to extend the 90-day
deadline unless the requestor
demonstrates that an extraordinary
circumstance has prevented it from
submitting a timely withdrawal request.
Determinations by the Department to
extend the 90-day deadline will be
made on a case-by-case basis.

The Department is providing this
notice on its Web site, as well as in its
“Opportunity to Request Administrative
Review” notices, so that interested
parties will be aware of the manner in
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which the Department intends to

exercise its discretion in the future.
Opportunity to Request a Review: Not

later than the last day of April 2012,?

interested parties may request
administrative review of the following
orders, findings, or suspended

investigations, with anniversary dates in
April for the following periods:

Period of review

Antidumping Duty Proceedings

INDIA: 1-Hydroxyethylidene-1, 1-Diphosphonic Acid (HEDP), A-533-847
The People’s Republic of China: Activated Carbon, A-570-904
The People’s Republic of China: Certain Steel Threaded Rod, A-570-932 .
The People’s Republic of China: Frontseating Service Valves, A-570-933
The People’s Republic of China: 1-Hydroxyethylidene-1, 1-Diphosphonic Acid (HEDP), A-570-934
The People’s Republic of China: Magnesium Metal, A-570-896
The People’s Republic of China: Non-Malleable Cast Iron Pipe Fittings A-570-875

4/1/11-3/31/12
4/1/11-3/31/12
4/1/11-3/31/12
4/1/11-3/31/12
4/1/11-3/31/12

. 4/1/11-3/31/12

4/1/11-3/31/12

Countervailing Duty Proceedings

Norway: Fresh and Chilled Atlantic Salmon, C—403-802

11/11-2/12/11

Suspension Agreements

None.

In accordance with 19 CFR
351.213(b), an interested party as
defined by section 771(9) of the Act may
request in writing that the Secretary
conduct an administrative review. For
both antidumping and countervailing
duty reviews, the interested party must
specify the individual producers or
exporters covered by an antidumping
finding or an antidumping or
countervailing duty order or suspension
agreement for which it is requesting a
review. In addition, a domestic
interested party or an interested party
described in section 771(9)(B) of the Act
must state why it desires the Secretary
to review those particular producers or
exporters.2 If the interested party
intends for the Secretary to review sales
of merchandise by an exporter (or a
producer if that producer also exports
merchandise from other suppliers)
which were produced in more than one
country of origin and each country of
origin is subject to a separate order, then
the interested party must state
specifically, on an order-by-order basis,
which exporter(s) the request is
intended to cover.

Please note that, for any party the
Department was unable to locate in
prior segments, the Department will not
accept a request for an administrative
review of that party absent new
information as to the party’s location.
Moreover, if the interested party who
files a request for review is unable to
locate the producer or exporter for
which it requested the review, the
interested party must provide an

10r the next business day, if the deadline falls
on a weekend, federal holiday or any other day
when the Department is closed.

explanation of the attempts it made to
locate the producer or exporter at the
same time it files its request for review,
in order for the Secretary to determine
if the interested party’s attempts were
reasonable, pursuant to 19 CFR
351.303(f)(3)(ii).

As explained in Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003), the Department
has clarified its practice with respect to
the collection of final antidumping
duties on imports of merchandise where
intermediate firms are involved. The
public should be aware of this
clarification in determining whether to
request an administrative review of
merchandise subject to antidumping
findings and orders. See also the Import
Administration Web site at http://
ia.ita.doc.gov.

All requests must be filed
electronically in Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”’) on the IA ACCESS Web site
at http://iaaccess.trade.gov. See
Antidumping and Countervailing Duty
Proceedings: Electronic Filing
Procedures; Administrative Protective
Order Procedures, 76 FR 39263 (July 6,
2011). Further, in accordance with 19
CFR 351.303(f)(1)(i), a copy of each
request must be served on the petitioner
and each exporter or producer specified
in the request.

The Department will publish in the
Federal Register a notice of “Initiation
of Administrative Review of
Antidumping or Countervailing Duty
Order, Finding, or Suspended

21f the review request involves a non-market
economy and the parties subject to the review
request do not qualify for separate rates, all other
exporters of subject merchandise from the non-

Investigation” for requests received by
the last day of April 2012. If the
Department does not receive, by the last
day of April 2012, a request for review
of entries covered by an order, finding,
or suspended investigation listed in this
notice and for the period identified
above, the Department will instruct CBP
to assess antidumping or countervailing
duties on those entries at a rate equal to
the cash deposit of (or bond for)
estimated antidumping or
countervailing duties required on those
entries at the time of entry, or
withdrawal from warehouse, for
consumption and to continue to collect
the cash deposit previously ordered.

For the first administrative review of
any order, there will be no assessment
of antidumping or countervailing duties
on entries of subject merchandise
entered, or withdrawn from warehouse,
for consumption during the relevant
provisional-measures “gap” period, of
the order, if such a gap period is
applicable to the period of review.

This notice is not required by statute

but is published as a service to the
international trading community.

Dated: March 21, 2012.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-7862 Filed 3-30-12; 8:45 am]|
BILLING CODE 3510-DS-P

market economy country who do not have a
separate rate will be covered by the review as part
of the single entity of which the named firms are
a part.
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DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Advance Notification of
Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

Background

Every five years, pursuant to section
751(c) of the Tariff Act of 1930, as
amended (‘“‘the Act”), the Department of
Commerce (“the Department”) and the
International Trade Commission
automatically initiate and conduct a
review to determine whether revocation
of a countervailing or antidumping duty
order or termination of an investigation
suspended under section 704 or 734 of

the Act would be likely to lead to
continuation or recurrence of dumping
or a countervailable subsidy (as the case
may be) and of material injury.

Upcoming Sunset Reviews for May
2012

The following Sunset Review is
scheduled for initiation in May 2012
and will appear in that month’s Notice
of Initiation of Five-Year Sunset Review.

Antidumping duty proceedings

Department
contact

Polyester Staple Fiber from the People’s Republic of China (A-570-905) (1st Review)

Jennifer Moats,
(202) 482—
5047.

Countervailing Duty Proceedings

No Sunset Review of suspended
investigations is scheduled for initiation
in May 2012.

Suspended Investigations

No Sunset Review of suspended
investigations is scheduled for initiation
in May 2012.

The Department’s procedures for the
conduct of Sunset Reviews are set forth
in 19 CFR 351.218. Guidance on
methodological or analytical issues
relevant to the Department’s conduct of
Sunset Reviews is set forth in the
Department’s Policy Bulletin 98.3—
Policies Regarding the Conduct of Five-
year (“Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders; Policy Bulletin, 63 FR 18871
(April 16, 1998). The Notice of Initiation
of Five-Year (“Sunset”) Reviews
provides further information regarding
what is required of all parties to
participate in Sunset Reviews.

Pursuant to 19 CFR 351.103(c), the
Department will maintain and make
available a service list for these
proceedings. To facilitate the timely
preparation of the service list(s), it is
requested that those seeking recognition
as interested parties to a proceeding
contact the Department in writing
within 10 days of the publication of the
Notice of Initiation.

Please note that if the Department
receives a Notice of Intent to Participate
from a member of the domestic industry
within 15 days of the date of initiation,
the review will continue. Thereafter,
any interested party wishing to
participate in the Sunset Review must
provide substantive comments in
response to the notice of initiation no
later than 30 days after the date of
initiation.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: March 22, 2012.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-7865 Filed 3—-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-489-502]

Certain Welded Carbon Steel Standard
Pipe from Turkey: Preliminary Results
of Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
countervailing duty (CVD) order on
certain welded carbon steel standard
pipe from Turkey for the period January
1, 2010, through December 31, 2010. We
preliminarily find that the net subsidy
rate for both companies under review is
de minimis. See the “Preliminary
Results of Review” section below.
Interested parties are invited to
comment on these preliminary results.
See the “Public Comment” section,
infra.

DATES: Effective Date: April 2, 2012.

FOR FURTHER INFORMATION CONTACT:
Jolanta Lawska at 202—482-8362 (for
Borusan), Kristen Johnson at 202—-482—
4793 (for Erbosan), and Gayle Longest at
202-482-3338 (for Toscelik), AD/CVD
Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of

Commerce, 14th Street and Constitution
Avenue NW., Washington, DG 20230.
SUPPLEMENTARY INFORMATION:

Background

On March 7, 1986, the Department
published in the Federal Register the
CVD order on certain welded carbon
steel pipe and tube products from
Turkey.! On March 1, 2011, the
Department published a notice of
opportunity to request an administrative
review of this CVD order.2 On March 30,
2011, we received a letter from Erbosan
Erciyas Boru Sanayi ve Ticaret A.S.
(Erbosan) requesting that the company
be reviewed by the Department. On
March 31, 2011, we received a request
from Wheatland Tube Company
(Wheatland), the petitioner, to review
the following companies: Borusan
Group, Borusan Mannesmann Boru
Sanayi ve Ticaret A.S. (BMB), and
Borusan Istikbal Ticaret T.A.S.
(Istikbal), (collectively, Borusan) and
Tosyali dis Ticaret A.S. (Tosyali) and
Toscelik Profil ve Sac Endustrisi A.S.
(Toscelik Profil), (collectively, Toscelik).

On April 27, 2011, the Department
initiated an administrative review of the
CVD order on certain welded carbon
steel standard pipe from Turkey for the
period January 1, 2010, through
December 31, 2010, covering Borusan,
Erbosan, and Toscelik.3

On April 27, 2011, we issued the
initial questionnaire to Borusan,
Erbosan, Toscelik, and the Government
of the Republic of Turkey (GOT). On

1 See Countervailing Duty Order: Certain Welded
Carbon Steel Pipe and Tube Products from Turkey,
51 FR 7984 (March 7, 1986).

2 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 76 FR 11197
(March 1, 2011).

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 76 FR
23545 (April 27, 2011).
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June 28, 2011, we received the GOT’s
initial questionnaire response. On July
5, 2011, we received responses to the
initial questionnaire from Erbosan and
Toscelik. On July 14, 2011, we received
Borusan’s response to the initial
questionnaire.

To the GOT, we issued supplemental
questionnaires on July 18, 2011, October
3, 2011, January 5, 2012, and February
1, 2012, and the GOT submitted its
responses on September 12, 2011,
November 4, 2011, December 15, 2012,
January 30, 2012, and February 8, 2012,
respectively. To Erbosan, we issued
supplemental questionnaires on July 19,
2011, and October 3, 2011, and the
company submitted its responses on
September 12, 2011, and November 4,
2011, respectively. To Toscelik, we
issued a supplemental questionnaire on
July 25, 2011, and January 4, 2012,
January 20, 2012, and February 1, 2012.
Toscelik provided its questionnaire
responses on August 29, 2011, January
20, 2012, January 30, 2012, and
February 8, 2012. To Borusan, we issued
supplemental questionnaires on
September 8, 2011 and September 29,
2011, to which it responded on
September 20, 2011 and October 6,
2011.

On August 3, 2011, United States
Steel Corporation (U.S. Steel), a
domestic interested party, submitted a
letter requesting that the Department
conduct verification of the
questionnaire responses submitted by
the respondents in this review.

On August 1, 2011, U.S. Steel
requested an extension of time for the
submission of new subsidy allegations.
The original deadline for submitting
new subsidy allegations was August 3,
2011. On August 4, 2011, we extended
the time period until August 24, 2011.4
On August 11, 2011, Wheatland filed
new subsidy allegations and new factual
information. U.S. Steel submitted new
factual information on August 18, 2011,
and new subsidy allegations on August
24, 2011. Wheatland and U.S. Steel
allege that Borusan, Erbosan, and
Toscelik benefitted from a variety of
countervailable subsidies provided by
the GOT, such as the provision of land
and buildings for less than adequate
remuneration, grants, preferential
lending, reduction in tax rates, and
exemptions from corporate income tax,
customs duties and fees, and value
added taxes (VAT).

On October 13, 2011, the Department
initiated on the new subsidy

4 See Memorandum to the File from Kristen
Johnson, Trade Analyst, AD/CVD Operations, Office
3, regarding “Extension of Time for the Filing of
New Subsidy Allegations,” (August 4, 2011).

allegations.5 On October 19, 2011, we
issued the new subsidies questionnaire
to the GOT. On October 21, 2011, we
issued the new subsidies questionnaire
to Borusan, Erbosan, and Toscelik.
Borusan, Toscelik, and Erbosan
submitted their responses to the new
subsidies questionnaire on December
11, 2011, December 12, 2011, and
January 23, 2012, respectively. On
January 13, 2012, we issued a
supplemental new subsidy
questionnaire to Borusan, to which it
responded on January 26, 2012. The
GOT submitted its response to the new
subsidy questionnaire on December 15,
2011.

On October 20, 2011, the Department
postponed the deadline for the
preliminary results of this
administrative review until March 30,
2012.6

On October 27, 2011, the Department
requested U.S. Customs and Border
Protection (CBP) data on Type 3 entries
(i.e., suspended entries of subject
merchandise) by Erbosan during the
period of review (POR).” Because the
CBP data showed no suspended Type 3
entries by Erbosan, on November 3,
2011, the Department requested from
Erbosan documentation demonstrating a
suspended Type 3 entry by the company
during the CVD POR.3

On November 17, 2011, Erbosan
reported that because the exports of
subject merchandise to the United
States during the POR were to an
unrelated importer, the company does
not have any entry documentation.® On
December 2, 2011, officials of Import
Administration met with Erbosan’s
counsel to discuss the status of the
company’s entries of subject
merchandise during the POR. 10

On December 20, 2011, the
Department published a notice of intent

5 See Memorandum to Melissa G. Skinner,
Director, AD/CVD Operations, Office 3, from Robert
Copyak, Senior Financial Analyst, AD/CVD
Operations, Office 3, regarding ‘Decision
Memorandum on New Subsidy Allegations,”
(October 13, 2011).

6 See Certain Welded Carbon Steel Standard Pipe
from Turkey: Extension of Time for Preliminary
Results of Countervailing Duty Administrative
Review, 76 FR 65179 (October 20, 2011).

7 See Memorandum to the File from Kristen
Johnson, Trade Analyst, AD/CVD Operations, Office
3, regarding ‘‘Request for Customs Data in the
Countervailing Duty Administrative Review of
Certain Welded Carbon Steel Standard Pipe from
Turkey,” (October 27, 2011).

8 See Letter from the Department to Erbosan
regarding “Entry Documentation,” (November 3,
2011).

9 See Erbosan’s “Response to Entry
Documentation Request,” (November 17, 2011) at 2.

10 See Memorandum to the File from Kristen
Johnson, Trade Analyst, AD/CVD Operations, Office
3, regarding “Meeting with Counsel for Erbosan,”
(December 5, 2011).

to rescind the administrative review of
Erbosan and provided interested parties
with the opportunity to submit
comments on the issue.1? On January 9,
2012, we received and considered the
comments from Erbosan and Wheatland
on the notice of preliminary rescission.
Because there are no suspended entries
of subject merchandise produced by
Erbosan against which to assess duties,
the Department determined to rescind
the 2010 administrative review for
Erbosan.12

In accordance with 19 CFR
351.213(b), this review covers only
those producers or exporters of the
subject merchandise for which a review
was specifically requested and not
rescinded. Therefore, the only
companies subject to this review are
Borusan and Toscelik.

Scope of the Order

The products covered by this order
are certain welded carbon steel pipe and
tube with an outside diameter of 0.375
inch or more, but not over 16 inches, of
any wall thickness (pipe and tube) from
Turkey. These products are currently
provided for under the Harmonized
Tariff Schedule of the United States
(HTSUS) as item numbers 7306.30.10,
7306.30.50, and 7306.90.10. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the
merchandise is dispositive.

Period of Review

The period for which we are
measuring subsidies is January 1, 2010,
through December 31, 2010.

Company History

BMB and its affiliated foreign trading
company, Istikbal, are both part of the
Borusan Group. BMB produces subject
merchandise for both the home and
export markets. During the POR, all
subject merchandise exported to the
United States was exported from Turkey
by BMB. For sales of subject
merchandise to other destinations,
Istikbal was the exporter from Turkey.
See Borusan’s July 14, 2011,
questionnaire response at page 2.
Consistent with 19 CFR 351.525(c), we
are attributing any subsidies received by
Istikbal to BMB.

Toscelik Profil and its affiliated
foreign trading company, Tosyali, are

11 See Certain Welded Carbon Steel Standard
Pipe and Tube from Turkey: Intent to Rescind
Countervailing Duty Administrative Review, in Part,
76 FR 78886 (December 20, 2011).

12 See Certain Welded Carbon Steel Standare
PIpie and Tube from Turkey: Notice of Rescision of
Countervailing Duty Administrative Review, In Part,
77 FR 6542 (February 8, 2012), and accompanying
Issues and Decision Memorandum.-
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owned by Tosyali Holding, a Turkish
holding company. See Toscelik Profil’s
July 5, 2011, questionnaire response
(Toscelik’s July QR) at 5. Toscelik Profil,
which produces subject merchandise for
both the domestic and export markets,
was established in 1992. Id. at 6 and
Exhibit 4. Tosyali, founded in 1996, is
the exporter of record with respect to
Toscelik Profil’s export sales and sells
subject merchandise to unaffiliated
customers in the United States. Id. at 6—
7 and Exhibit 7. Consistent with 19 CFR
351.525(c), we are attributing any
subsidies received by Tosyali to
Toscelik Profil.

Subsidies Valuation Information

Allocation Period

Under 19 CFR 351.524(b), non-
recurring subsidies are allocated over a
period corresponding to the average
useful life (AUL) of the renewable
physical assets used to produce the
subject merchandise. Pursuant to 19
CFR 351.524(d)(2), there is a rebuttable
presumption that the AUL will be taken
from the U.S. Internal Revenue Service’s
1977 Class Life Asset Depreciation
Range System (IRS Tables), as updated
by the Department of Treasury. For the
subject merchandise, the IRS Tables
prescribe an AUL of 15 years. No
interested party has claimed that the
AUL of 12 years is unreasonable.

Further, for non-recurring subsidies,
we applied the “0.5 percent expense
test” described in 19 CFR 351.524(b)(2).
Under this test, we compare the amount
of subsidies approved under a given
program in a particular year to sales
(total sales or total export sales, as
appropriate) for the same year. If the
amount of subsidies is less than 0.5
percent of the relevant sales, then the
benefits are allocated to the year of
receipt rather than allocated over the
AUL period.

Benchmark Interest Rates

Short-Term Benchmark

To determine whether government-
provided loans under review conferred
a benefit, the Department uses, where
possible, company-specific interest rates
for comparable commercial loans. See
19 CFR 351.505(a). In the July 14, 2011,
questionnaire response at Exhibit 25,
Borusan submitted comparable
company—specific short term interest
rates for 2010. Thus, we calculated the
2010 benchmark interest rate for short
term Turkish Lira, Euro and U.S. dollar
denominated loans based on the data
reported by Borusan as provided under
19 CFR 351.505(a)(2)(ii). To calculate
the short term benchmark rates for
Borusan, we derived an annual average

of the interest rates on commercial loans
that Borusan took out during the years
in which the government loans were
issued, weighted by the principle
amount of each loan.

Where no company-specific
benchmark interest rates are available,
as is the case for Borusan for 2009, the
Department’s regulations direct us to
use a national average interest rate as
the benchmark. See 19 CFR
351.505(a)(3)(ii). However, according to
the GOT, there is no official national
average short-term interest rate available
in Turkey.13 Therefore, consistent with
our past practice in Turkey CVD
proceedings,'* we calculated the 2009
and 2010 benchmark interest rate for
short-term Turkish Lira denominated
loans based on short-term interest rate
data as reported by The Economist. For
U.S. dollar-denominated interest rates,
we used lending rate data from
International Financial Statistics, a
publication of the International
Monetary Fund (IMF). For Euro-
denominated interest rates, we used
prime lending rate data from Moneyrate,
an online statistical database operated
by the Wall Street Journal.

As discussed below, Borusan paid
commissions with regard to loans
received under several countervailable
loan programs (e.g., the Short-Term Pre-
Shipment Rediscount Program, and Pre-
Shipment Export Credits programs). It is
the Department’s practice to normally
compare effective interest rates rather
than nominal rates in making the loan
comparison. See Countervailing Duties;
Final Rule, 63 FR 65348, 65362
(November 25, 1998) (Preamble).
“Effective” interest rates are intended to
take account of the actual cost of the
loan, including the amount of any fees,
commissions, compensating balances,
government charges, or penalties paid in
addition to the “nominal” interest rate.

The benchmark short-term Turkish
Lira interest rates sourced from The
Economist and the Wall Street Journal,
however, do not include commissions
or fees paid to commercial banks, i.e.,
they are nominal rates. Further, we
preliminarily determine that we lack

13 See GOT’s Initial Questionnaire Response at 17
(June 28, 2011).

14 See Carbon and Certain Alloy Steel Wire Rod
from Turkey; Final Negative Countervailing Duty
Determination, 67 FR 55815 (August 30, 2002), and
accompanying Issues and Decision Memorandum
(Wire Rod Memorandum) at ‘“‘Benchmark Interest
Rates;” see also Preliminary Results of
Countervailing Duty Administrative Review: Certain
Welded Carbon Steel Standard Pipe from Turkey,
72 FR 62837, 62838 (November 7, 2007) (Turkey
Pipe 2006 Preliminary Results), unchanged in Final
Results of Countervailing Duty Administrative
Review: Certain Welded Carbon Steel Standard Pipe
from Turkey, 73 FR 12080 (March 6, 2008) (Turkey
Pipe 2006 Final Results).

definitive evidence to conclude that the
company-specific short-term rates
reported by Borusan include
commissions. Therefore, for these
preliminary results, we compared the
benchmark interest rate to the interest
rate that Borusanwas charged on the
countervailable loans, exclusive of
commissions, to make the comparison
on a nominal interest rate basis.

Long-Term Benchmark

As discussed above, to determine
whether government-provided loans
under review conferred a benefit, the
Department uses, where possible,
company-specific interest rates for
comparable commercial loans. See 19
CFR 351.505(a). However, Toscelik, the
firm for which a long-term interest rate
is required, did not report any company-
specific long-term benchmark rates.
Where no company-specific benchmark
interest rates are available, as is the case
in this review, the Department’s
regulations direct us to use a national
average interest rate as the benchmark.
See 19 CFR 351.505(a)(3)(ii). We also
lack information from the GOT
concerning long-term interest rates in
Turkey. Therefore, in accordance with
19 CFR 351.505(a)(3)(ii), we used the
national average discount rate in Turkey
for the relevant years, as reported in
International Financial Statistics, as the
long-term discount rate utilized in the
grant allocation formula.

Analysis of Programs

I. Programs Preliminarily Determined To
Be Countervailable

A. Deduction from Taxable Income for
Export Revenue

Addendum 4108 of Article 40 of the
Income Tax Law, effective June 2, 1995,
allows taxpayers engaged in export
activities to claim a lump sum
deduction from gross income, in an
amount not to exceed 0.5 percent of the
taxpayer’s foreign-exchange earnings.
See Government of Turkey’s initial
questionnaire response (GOT’s initial
questionnaire) at II-4 and II-5. The
deduction for export earnings may
either be taken as a lump sum on a
company’s annual income tax return or
be shown within the company’s
marketing, selling and distribution
expense account of the income
statement to record the subtraction of
eligible undocumented expenses from
gross income. Id. Undocumented
expenses are expenses that are not
supported by invoices for lodging, food,
and transportation costs incurred during
overseas business trips. Id. Under this
program, those expenses are deductible
expenditures for tax purposes. Id.
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Consistent with prior determinations,
we preliminarily find that this tax
deduction is a countervailable subsidy.
See, e.g., Certain Welded Carbon Steel
Standard Pipe from Turkey: Preliminary
Results of Countervailing Duty
Administrative Review, 75 FR 16439,
16440-41 (April 1, 2010) (Turkey Pipe
2010 Preliminary Results), unchanged in
the final results, see Certain Welded
Carbon Steel Standard Pipe from
Turkey: Preliminary Results of
Countervailing Duty Administrative
Review, 75 FR 44766 (July 29, 2010)
(Turkey Pipe 2010 Final Results).

The income tax deduction provides a
financial contribution within the
meaning of section 771(5)(D)(ii) of the
Tariff Act of 1930, as amended (the Act),
because it represents revenue forgone by
the GOT. The deduction provides a
benefit in the amount of the tax savings
to the company pursuant to section
771(5)(E) of the Act. It is also specific
under section 771(5A)(B) of the Act
because its receipt is contingent upon
export earnings. In this review, no new
information or evidence of changed
circumstances has been submitted to
warrant reconsideration of the
Department’s prior finding of
countervailability for this program.

During 2010, BMB, Istikbal, and
Tosyali used the deduction for export
earnings program with respect to their
2009 income taxes.

The Department typically treats a tax
deduction as a recurring benefit in
accordance with 19 CFR 351.524(c)(1).
To calculate the countervailable subsidy
rate for this program, we calculated the
tax savings realized by BMB, Istikbal,
and Tosyali in 2010, as a result of the
deduction for export earnings. For BMB
and Istikbal, we divided their combined
tax savings by Borusan’s total export
sales for 2010. For Tosyali, we divided
the tax savings realized by Toscelik’s
total export sales for 2010.

On this basis, we preliminarily
determine the net countervailable
subsidy for this program to be 0.08
percent ad valorem for Borusan, and
0.04 percent ad valorem for Toscelik.

B. Foreign Trade Companies Short-Term
Export Credits

The Foreign Trade Company (FTC)
loan program was established by the
Turkish Export Bank to meet the
working capital needs of exporters,
manufacturer-exporters, and
manufacturers supplying exporters. See
GOT’s Initial Questionnaire at II-31.
This program is specifically designed to
benefit Foreign Trade Corporate
Companies (FTCC) and Sectoral Foreign

Trade Companies (SFTC).15 Id. An FTCC
is a company whose export performance
was at least US$100 million in the
previous year and has paid-in-capital of
Turkish Lira 2 million or more. The
Undersecretariat for Foreign Trade
grants FTCC and SFTC status to eligible
companies. Id.

To eligible companies, the Export
Bank provides short-term export loans
in Turkish Lira or foreign currency,
based on their prior export performance
and financial criteria, up to 100 percent
of the free on board (FOB) export
commitment. Id. at II-34. The loan
interest rates are set by the Export Bank
and the maximum term for the loans is
360 days. Id. To qualify for an FTC loan,
along with the necessary application
documents, a company must provide a
bank letter of guarantee, equivalent to
the loan’s principal and interest
amount, because the financing is a
direct credit from the Export Bank. Id.
at II-33. During the POR, Istikbal was
the only Borusan company to pay
interest against FTC credits during the
POR. Id. at II-35. See Borusan’s July 14,
2012, questionnaire response at p. 26.

Consistent with previous
determinations, we preliminarily find
that these loans confer a countervailable
subsidy within the meaning of section
771(5) of the Act. See Turkey Pipe 2010
Preliminary Results, 75 FR at 16439
unchanged in the Turkey Pipe 2010
Final Results; see also Turkey Pipe 2006
Preliminary Results, 72 FR at 62839,
unchanged in the Turkey Pipe 2006
Final Results. The loans constitute a
financial contribution in the form of a
direct transfer of funds from the GOT,
under section 771(5)(D)(i) of the Act. A
benefit exists under section 771(5)(E)(ii)
of the Act in the amount of the
difference between the payments of
interest that Istikbal made on its loans
during the POR and the payments the
company would have made on
comparable commercial loans. The
program is also specific in accordance
with section 771(5A)(B) of the Act
because receipt of the loans is
contingent upon export performance.
Further, the FTC loans are not tied to a
particular export destination. Therefore,
we treated this program as an untied
export loan program, which renders it
countervailable regardless of whether
the loans were used for exports to the
United States. Id.

Pursuant to 19 CFR 351.505(a)(1), we
calculated the benefit as the difference
between the payments of interest that

15 To promote exports and diversify export
products and markets, the GOT encouraged small
and medium scale enterprises to form SFTC, which
comprise a group of companies that operate
together in a similar sector.

Istikbal made on its FTC loans during
the POR and the payments the company
would have made on comparable
commercial loans.¢ In accordance with
section 771(6)(A) of the Act, we
subtracted from the benefit amount the
fees that Istikbal paid to commercial
banks for the required letters of
guarantee. We then divided the
resulting benefit by Borusan’s total
export sales for 2010. On this basis, we
preliminarily find that the net
countervailable subsidy for this program
is 0.01 percent ad valorem for Borusan.

Toscelik reported that it did not use
this program during the POR.

C. Pre-Export Credits

The Pre-Export Credit program meets
the working capital needs of exporters,
manufacturers, and manufacturers
supplying exporters, except for FTC and
SFTC classified exporters, which are
ineligible to receive credits under this
program. See GOT’s Initial
Questionnaire at II-21. Eligible
applicants are companies that exported
more than $200,000 of goods in the
previous 12 months. Id. Like FTC loans,
the Export Bank directly extends pre-
export loans to eligible companies for
the FOB value of the export
commitment. Id. at II-22. The loans,
which have interest rates set by the
Export Bank, are denominated in either
Turkish Lira or foreign currency and
have a maximum maturity of 540 days.
Id. at II-25. To qualify for a pre-export
loan, along with the necessary
application documents, a company must
provide a bank letter of guarantee,
equivalent to the loan’s principal and
interest amount. Id. at II-22 to II-23. In
March, 2008, interest rates applied to
companies started to be determined
according to their outstanding risks in
Short Term Export Credits. Id. at II-18.
During the POR, Borusan (specifically,
BMB) was the only respondent that paid
interest against pre-export loans. Id. at
I1-26. See Borusan’s July 14, 2011,
questionnaire response at p. 27

Consistent with previous
determinations, we preliminarily find
that these loans confer a countervailable
subsidy within the meaning of section
771(5) of the Act. See, e.g., Turkey Pipe
2010 Preliminary Results, unchanged in
the Turkey Pipe 2010 Final Results. The
loans constitute a financial contribution
in the form of a direct transfer of funds
from the GOT, under section
771(5)(D)(i) of the Act. A benefit exists
under section 771(5)(E)(ii) of the Act in
the amount of the difference between

16 See ‘“‘Benchmark Interest Rates,” supra
(discussing the benchmark rates used in these
preliminary results).
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the payments of interest that BMB made
on the loans during the POR and the
payments the company would have
made on comparable commercial loans.
The program is also specific in
accordance with section 771(5A)(B) of
the Act because receipt of the loans is
contingent upon export performance.

Further, like the FTC loans, these
loans are not tied to a particular export
destination. Therefore, we treated this
program as an untied export loan
program rendering it countervailable
regardless of whether the loans were
used for exports to the United States. Id.
Pursuant to 19 CFR 351.505(a)(1), we
calculated the benefit as the difference
between the payments of interest that
BMB made on its pre-export loans
during the POR and the payments the
company would have made on
comparable commercial loans. In
accordance with section 771(6)(A) of the
Act, we subtracted from the benefit
amount the fees which BMB paid to
commercial banks for the required
letters of guarantee. We then divided the
resulting benefit by Borusan’s total
export value for 2010. On this basis, we
preliminarily find that the net
countervailable subsidy for this program
is 0.01 percent ad valorem for Borusan.

Toscelik reported that it did not use
this program during the POR.

D. Pre-Shipment Export Credits

Turkish Export Bank provides short-
term pre-shipment export loans through
intermediary commercial banks to
exporters, manufacturer-exporters, and
manufacturers supplying exporters and
SFTCs to assist them in meeting their
export commitments. See GOT’s Initial
Questionnaire Response at II-10. The
commercial banks, which assume the
default risks of the borrowers, are
allocated credit lines by the Export Bank
to make the loans. Id. These loans cover
up to 100 percent of the FOB export
value, are denominated in either
Turkish Lira or foreign currency, and
have a maximum term of 540 days. Id.
The interest rates charged on these pre-
shipment loans are set by the Export
Bank. Id. However, because these loans
are provided through intermediary
commercial banks, those banks can add
a maximum one percent to the Turkish
Lira loan interest rate and 0.5 percent to
the foreign currency loan interest rate as
their commissions.1” Since March 2008
interest rates applied to companies are
determined according to their
outstanding risks in Short Term Export
Credits. Id. at IT-11.

In previous determinations, the
Department found this program to be

17 See GOT’s Initial Questionnaire Response at 13.

countervailable because receipt of the
loans is contingent upon export
performance and a benefit was
conferred to the extent that the interest
rates paid on the government loan were
less than the amount the recipient
would pay on comparable commercial
loans. See, e.g., Turkey Pipe 2010
Preliminary Results, 75 FR 16442,
unchanged in the Turkey Pipe 2010
Final Results.

The Department also found that this
program is an untied export loan
program because the loans are not
specifically tied to a particular
destination at the time of approval and
the borrower only has to demonstrate
that the export commitment was
satisfied (i.e., exports amounting to the
FOB value of the credit) to close the
loan. See Final Results of Countervailing
Duty Administrative Review: Certain
Welded Carbon Steel Standard Pipe
from Turkey, 71 FR 43111 (July 31,
2006) (Turkey Pipe 2004 Final Results),
and accompanying Issues and Decision
Memorandum at “Pre-Shipment Export
Credits.”

In this review, no new information or
evidence of changed circumstances has
been submitted to warrant
reconsideration of the Department’s
prior findings for this program. During
the POR, Borusan (specifically, BMB)
was the only respondent that paid
interest against pre-shipment export
credit loans.

Consistent with the prior findings, we
preliminarily find that these loans
confer a countervailable subsidy within
the meaning of section 771(5) of the Act.
The loans constitute a financial
contribution in the form of a direct
transfer of funds from the GOT, under
section 771(5)(D)(i) of the Act. A benefit
exists under section 771(5)(E)(ii) of the
Act in the amount of the difference
between the payments of interest that
BMB made on the loans during the POR
and the payments the company would
have made on comparable commercial
loans. The program is also specific in
accordance with section 771(5A)(B) of
the Act because receipt of the loans is
contingent upon export performance.

Pursuant to 19 CFR 351.505(a)(1), we
calculated the benefit as the difference
between the payments of interest that
BMB made on its pre-shipment export
loans during the POR and the payments
the company would have made on
comparable commercial loans. It is the
Department’s practice to normally
compare effective interest rates rather
than nominal rates in making the loan
comparison. See Countervailing Duties;
Final Rule, 63 FR 65348, 65362
(November 25, 1998) (Preamble).
“Effective” interest rates are intended to

take account of the actual cost of the
loan, including the amount of any fees,
commissions, compensating balances,
government charges, or penalties paid in
addition to the “nominal” interest rate.

The benchmark short-term Turkish
Lira interest rates sourced from The
Economist, however, do not include
commissions or fees paid to commercial
banks, i.e., they are nominal rates. See
“Benchmark Interest Rate,” section
supra. Therefore, for these preliminary
results, we compared the benchmark
Turkish Lira interest rate to the interest
rate that BMB was charged on the pre-
shipment export credit loans, exclusive
of the intermediary bank commissions,
to make the comparison on a nominal
interest rate basis.

After computing the benefit amount,
we subtracted from the benefit amount
the fees which BMB paid to commercial
banks for the required letters of
guarantee, as provided under section
771(6)(A) of the Act. We then divided
that amount by Borusan’s total export
value for 2010. On this basis, we
preliminarily find that the net
countervailable subsidy for this program
is less than 0.005 percent ad valorem for
Borusan. Consistent with the
Department’s practice, a subsidy rate of
less than 0.005 percent ad valorem does
not confer a measurable benefit and,
therefore, we have not included it in the
calculation of the net countervailable
rate.18

Toscelik reported that it did not use
this program during the POR.

E. Short-Term Pre-Shipment Rediscount
Program

“Short Term Pre-Shipment
Rediscount Program” (SPRP) was
established in 1995. It is administered
by Turkey’s Export Bank. See GOT’s
Initial Questionnaire at [I-53. The SPRP
program is designed to provide financial
support to Turkish exporters,
manufacturer-exporters and
manufacturers supplying exporters. Id.
This program is contingent upon an
export commitment. Id. Under SPRP,
there is a limit of USD 200.000, up to
USD 20 million per company. Loan
payments shall be made within the
credit period or at maturity to the
Export Bank. Companies can repay

18 See Corrosion-Resistant Carbon Steel Flat
Products from the Republic of Korea: Preliminary
Results of Countervailing Duty Administrative
Review, 74 FR 46100, 46103, 46106 (September 8,
2009) at “Research and Development Grants Under
the Industrial Development Act”” and ‘“R&D Grants
Under the Act on the Promotion of the
Development of Alternative Energy,” unchanged in
Corrosion-Resistant Carbon Steel Flat Products from
the Republic of Korea: Final Results of
Countervailing Duty Administrative Review, 74 FR
55192 (October 27, 2009).
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either in the foreign currency in which
the loan was obtained or in a Turkish
Lira equivalent of principal and interest
set using the exchange rate determined
by the Export Bank. Id. at II-55 to II-56.
In March 2008 interest rates applied to
companies started to be determined
according to their outstanding risks in
Short Term Export Credits. Id. at 54.
During the POR, Borusan (specifically,
BMB and Istikbal) paid interest against
pre-shipment rediscount export credit
loans. See 1d. at Exhibit 9.

We preliminarily find that these loans
confer a countervailable subsidy within
the meaning of section 771(5) of the Act.
The loans constitute a financial
contribution in the form of a direct
transfer of funds from the GOT, under
section 771(5)(D)(i) of the Act. A benefit
exists under section 771(5)(E)(ii) of the
Act in the amount of the difference
between the payments of interest that
BMB and Istikbal made on the loans
during the POR and the payments the
company would have made on
comparable commercial loans. The
program is also specific in accordance
with section 771(5A)(B) of the Act
because receipt of the loans is
contingent upon export performance.

Pursuant to 19 CFR 351.505(a)(1), we
calculated the benefit as the difference
between the payments of interest that
BMB and Istikbal made on its short-term
pre-shipment rediscount loans during
the POR and the payments the
companies would have made on
comparable commercial loans. It is the
Department’s practice to normally
compare effective interest rates rather
than nominal rates in making the loan
comparison. See Countervailing Duties;
Final Rule, 63 FR 65348, 65362
(November 25, 1998) (Preamble).
“Effective” interest rates are intended to
take account of the actual cost of the
loan, including the amount of any fees,
commissions, compensating balances,
government charges, or penalties paid in
addition to the “nominal” interest rate.

The benchmark short-term Turkish
Lira interest rates sourced from The
Economist, however, do not include
commissions or fees paid to commercial
banks, i.e., they are nominal rates. See
“Benchmark Interest Rate,” section
supra. Therefore, for these preliminary
results, we compared the benchmark
Turkish Lira interest rate to the interest
rate that BMB and Istikbal were charged
on the pre-shipment export rediscount
credits, exclusive of the intermediary
bank commissions, to make the
comparison on a nominal interest rate
basis.

After computing the benefit amount,
we subtracted from the benefit amount
the fees which BMB and Istikbal paid to

commercial banks for the required
letters of guarantee, as provided under
section 771(6)(A) of the Act. We then
divided that amount by Borusan’s total
export value for 2010. On this basis, we
preliminarily find that the net
countervailable subsidy for this program
is 0.17 percent ad valorem for Borusan
and 0XX percent ad valorem for Istikbal.

F. Law 5084: Withholding of Income Tax
on Wages and Salaries

The Ministry of Finance of the GOT
administers the withholding of income
tax on wages and salaries program
(withholding of income tax program)
pursuant to Article 2 and Article 3 of
Law 5084. The purpose of this program
under Law 5084, as set forth in Article
3, is to increase investments and
employment opportunities in certain
provinces of Turkey by canceling the
income tax calculated on the wages and
salaries of the workers. See GOT’s June
23, 2011, questionnaire response (GOT’s
June QR) at [I-47 and Exhibit 23.
According to the GOT, all enterprises or
industries established in the 49
provinces which have a GDP per capita
equal to or less than 1,550 US dollars (as
determined by the State Institute of
Statistics as of 2001) or which have a
negative socio-economic development
index value (as determined by the State
Planning Organization as of 2003) can
benefit from this program. Id. at [I-49
and Exhibit 24.

The GOT states that this program
includes two levels of withholding
based on where the enterprise is
established in the 49 eligible provinces.
See GOT’s June QR at II-47. According
to the GOT, firms whose premises are
established in Organized Industrial
Zones (OIZ) or Industrial Zones located
in the 49 provinces can benefit from 100
percent cancellation of income tax
calculated on the wages of all workers
who have been hired by income or
corporate tax payers hiring at least ten
workers. Id. Companies whose premises
are located at other areas of the 49
eligible provinces can benefit from 80
percent cancellation of income tax
calculated on the wages of all workers
who have been hired by income or
corporate tax payers hiring at least ten
workers. Id. The GOT further states that
the total amount to be cancelled cannot
exceed the sum determined on the basis
of the above mentioned rates calculated
on the value to be obtained by
multiplying the number of employees
and the income tax payable for the
minimum wage. Id. In addition, Article
7 of Law 5084 states that this program
shall be applicable for any new
investments for five years for the ones
completed by December 31, 2007, for

four years for the ones completed by
December 31, 2008 and for three years
for the ones completed by December 31,
2009. See GOT’s June QR at [1-47.
Hence, the last date which the
investment can benefit from this tax
incentive program is December 31,
2012. Id.

During the POR, Toscelik reported
that it received a benefit under this
program with respect to its facility in
the Osmaniye OIZ. See Toscelik’s July 5,
2011, questionnaire response (July QR)
at 20. Although Toscelik acknowledges
receiving this benefit, Toscelik states
that the relief of payment of
withholding does not benefit subject
merchandise since its Osmaniye plant
produces only billet, hot-rolled coil, and
spiral-weld pipe, none of which are
subject merchandise and the relief only
applies to the workers at the Osmaniye
plant. Id. and Toscelik’s August 29,
2011, questionnaire response (August
QR). However, in a subsequent
submission, Toscelik explains that the
hot-rolled coils produced at the
Osmaniye plant with a thickness greater
than or equal to two millimeters are an
input into subject merchandise. See
Toscelik’s August QR. Toscelik further
explains that the equipment at the
Osmaniye plant could not be used to
produce subject merchandise because
this facility does not have pipe-making
equipment in Osmaniye for subject
merchandise. Id.

With respect to the product tying
arguments presented by Toscelik, we
refer to 19 CFR 351.525(b)(5), which
addresses the attribution of subsidies to
a particular product. Section
351.525(b)(5)(i), states that if a subsidy
is tied to the production or sale of
particular products, the Secretary will
attribute the subsidy only to those
products. However, the respondent
must demonstrate that the subsidy is, in
fact, tied to out-of-scope merchandise
and could not benefit production of in-
scope merchandise. Because Toscelik
produces hot-rolled coils at the
Osmaniye plant that can be used as an
input into the subject merchandise, we
preliminarily determine that there is
nothing on the record that demonstrates
that this program is precluded from
benefitting the subject merchandise.

In these Preliminary Results, we find
that during the period of review,
Toscelik benefitted from the
withholding of income tax under this
OIZ program pursuant to Section
771(5)(E)(i) of the Act in the amount of
the income taxes on wages and salaries
that it did not pay. We also find that this
program is regionally-specific under
771(5A)(D)(iv) because it is limited to
companies located in the 49 eligible
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provinces. Moreover, we find that this
program constitutes a financial
contribution in the form of revenue
forgone within the meaning of 19 CFR
351.503(iii) to the extent that it relieves
Toscelik of the obligation to pay income
taxes on wages and salaries that it
would have had to pay absent this
program.

We attributed the subsidy to
Toscelik’s total sales pursuant to 19 CFR
351.525(b)(3).

To calculate the benefit from the
income tax relief that Toscelik received
under the income tax withholding
program, we summed the total amount
of income tax savings reported by
Toscelik during the POR. See 19 CFR
351.509(a)(1). To calculate the net
subsidy rate, we divided the benefit by
Toscelik’s total f.0.b. sales during the
POR. On this basis, we preliminarily
determined Toscelik’s net subsidy rate
under this program to be 0.02 percent
ad valorem.

G. Law 5084: Incentive for Employers’
Share in Insurance Premiums

The Social Security Institution of the
GOT administers the incentive for the
Employer’s Share in Insurance
Premiums Program (Insurance
Premiums Program) pursuant to Article
2 and Article 4 of Law 5084. See GOT’s
September QR at I-7 and GOT’s June QR
at Exhibit 23. The purpose of this
program, as set forth in Article 4 of Law
5084, is to increase investments and
employment opportunities in certain
provinces of Turkey by providing
support for the employer’s share of
insurance premiums through the GOT’s
limited or full undertaking of that share
under certain conditions. See GOT’s
September QR at I-8. According to the
GOT, all enterprises or industries
established in the 49 provinces which
have a GDP per capita equal to or less
than 1,550 US dollars (as determined by
the State Institute of Statistics as of
2001) or which have a negative socio-
economic development index value (as
determined by the State Planning
Organization as of 2003) can benefit
from this program. See GOT’s
September QR at I-8 and GOT’s June QR
at Exhibit 24.

The GOT states that this program
includes two levels of activity based on
where the enterprise is established in
the 49 eligible provinces. See GOT’s
September QR at I-8. According to the
GOT, firms whose premises are
established in Organized Industrial
Zones (OIZs) or Industrial Zones located
in the 49 provinces can benefit from a
100 percent undertaking for income tax
or corporate taxpayers (employers)
hiring at least ten workers. Id.

Companies whose premises are located
at other areas of the 49 eligible
provinces can benefit from 80 percent
undertaking for income tax or corporate
taxpayers (employers) hiring at least ten
workers. Id. The GOT further states that
the support will be provided if
employers submit monthly premium
and service documents to the Social
Security Institution within the statutory
periods in conformity with the Social
Security Law No. 506 and if they pay
the amounts corresponding to the
employees’ share in the insurance
premiums of all the insured and the
employers’ share which is unmet by the
Treasury. Id.

In addition, Article 7 of Law 5084
states that this program shall be
applicable for any new investments for
five years for the ones completed by
December 31, 2007, for four years for the
ones completed by December 31, 2008
and for three years for the ones
completed by December 31, 2009. See
GOT’s September QR at I-9. Hence, the
last date which the investment can
benefit from this tax incentive program
is December 31, 2012. Id.

Toscelik reported that it received
benefits under this program during the
POR, because its Osmaniye plant is
located in the OIZ zone in the Osmaniye
province which is one of the 49 eligible
provinces. See Toscelik’s August QR at
6. As explained above, because Toscelik
produces hot-rolled coils at the
Osmaniye plant that can be used as an
input into the subject merchandise, we
preliminarily determine that there is
nothing on the record that demonstrates
that this program is precluded from
benefitting the subject merchandise. See
“Law 5084: Withholding of Income Tax
on Wages and Salaries” section above.

In these Preliminary Results, we also
find that during the period of review,
Toscelik benefitted from the forgiveness
on payments for the employer’s share of
social security payments under this OIZ
program pursuant to Section
771(5)(E)(iii) of the Act in the amount of
the social security insurance premiums
that it did not pay. We also find that this
program is regionally-specific under
771(5A)(D)(iv) because it is limited to
companies located in the 49 eligible
provinces. Moreover, we find that this
program constitutes a financial
contribution in the form of revenue
forgone within the meaning of section
771(5)(D)(ii) of the Act to the extent that
it relieves Toscelik of the obligation to
pay social security insurance premiums
that it would have had to pay absent
this program.

To calculate the benefit from the
social security insurance premium relief
that Toscelik received under the

insurance premiums program, we
summed the total amount of insurance
premium savings reported by Toscelik
during the POR. See 19 CFR
351.509(a)(1). To calculate the net
subsidy rate, we divided the benefit by
Toscelk’s total f.0.b. sales during the
POR. On this basis, we preliminarily
determined Toscelik’s net subsidy rate
under this program to be 0.15 percent
ad valorem.

H. Law 5084: Allocation of Free Land

The Ministry of Science, Industry and
Technology General Directorate of
Industrial Zones administers the free
land allocation support program. See
GOT’s September QR at I-21. According
to the GOT, all enterprises or industries
established in the 49 provinces which
have a GDP per capita equal to or less
than 1,550 US dollars (as determined by
the State Institute of Statistics as of
2001) or which have a negative socio-
economic development index value (as
determined by the State Planning
Organization as of 2003) that are also
located in OIZs can benefit from free
land allocation support pursuant to
Provisional Article 1 of Law 5084. See
September QR at I-22 and GOT’s June
QR at Exhibit 24. The GOT further states
that although the main provisions
regarding the land allocation support for
OIZs are regulated under Provisional
Article 1, both Article 5 of Law 5084
and Provisional Article 1 govern the
land allocation support. Id. The GOT
further states that pursuant to Article 2,
paragraph 1, clause (b) of Law 5084, the
Allocation of Investment Sites Free of
Charge is provided not only for
aforementioned 49 provinces, but also
for other provinces covered under the
priority regions for development. Id. at
[-23 and Exhibit 9. According to the
GOT, the objective of this program is to
reduce inter-regional disparities and to
increase employment in provinces
where the development is relatively
low. Id.

With respect to companies in the
OIZs, the GOT states that pursuant to
Provisional Article 1, non-allocated
parcels in the OIZ, located in the
provinces subject to clause (b) of Article
2 of Law 5084 can be allocated to real
or legal entities free of charge provided
that the competent bodies of the OIZ
decide accordingly. See GOT’s
September QR at I-24. According to the
GOT, in OIZs under this program, free
parcels were allocated to companies that
employ at least ten employees. Id. The
GOT states that OIZs are established
anywhere in Turkey regardless of the
geographic location with the aim of
gathering the industrial facilities in
well-coordinated manner with
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necessary infrastructures. Id. The GOT
states that the implementation of the
program initiated on February 6, 2004,
and remained in force until February 6,
2010, the end of the validity period
mentioned in paragraph 4, Provisional
Article 1. Id.

According to the GOT, to apply for
this program the investor fills out the
application form and submits it to the
OIZ administration. See September QR
at I-25. The GOT states that the OIZ
administration decides whether or not
to allocate the land to the investor
within 30 days. Id. If the application is
approved, then a Free Land Allocation
Agreement is signed by the investor and
the OIZ Administration and sent to the
Ministry of Science, Industry and
Technology. Id. According to the GOT,
the investors who have benefited from
free land allocation support are
obligated to start production in two
years at the latest while employing at
least 10 people. Id. The GOT states that
at the end of this period the land
allocation of investors who have not
started production are cancelled. Id. In
addition, the land allocations of
investors who have ceased investment
are cancelled. Id.

Toscelik reported that it received free
land in the Osmaniye OIZ under Law
5084 Provisional Article 1. See
Toscelik’s August 29, 2011 QR at 8.
Toscelik reports that the land transfer
was made on December 29, 2008 in a
single installment. Id. at 10. Toscelik
further reported that the land is the site
of the entire Osmaniye facility,
including the steel mill and the rolling
mill that produces the coils that feed the
spiral pipe mill in Osmaniye. See
Toscelik’s January 30, 2012,
questionnaire response (January 30 QR)
at 2. In addition, the site includes the
welded pipe mill in Iskenderun, as well
as the billets that feed the bar mill at
Tosyali Demir in Iskenderun. Id.

In these Preliminary Results, we find
that during the period of review,
Toscelik benefitted from the provision
of free land under this OIZ program
pursuant to section 771(5)(E)(iv) of the
Act in that it was able to obtain goods
(i.e., land) for less than it would
otherwise pay in the absence of this
subsidy. We also find that this program
is regionally-specific under
771(5A)(D)(iv) of the Act because it is
limited to companies located in the 49
eligible provinces. Moreover, we find
that this program constitutes a financial
contribution in the form of land
provided for less than adequate
remuneration (LTAR) within the
meaning of section 771(5)(D)(iii) of the
Act.

We preliminarily determine to rely on
publicly available information
concerning industrial land prices in
Turkey for purposes of calculating a
comparable commercial benchmark
price for land available in Turkey. See
Memorandum to the File from Eric B.
Greynolds, Program Manager, Office 3,
Operations, “Placement of Land Price
Information on Record of Review,”
(March 26, 2012) (Land Price
Memorandum), a public document
available via IA Access in Room 7046 of
the Central Records Unit in the
Commerce Building. We find this land
price may serve as a comparable
commercial benchmark under 19
CFR.351.511(a)(2)(i).

We considered other potential
benchmarks submitted on the record but
have preliminarily determined not to
use them. Toscelik submitted
transaction information with regard to
an adjacent plot of land that it
purchased from the GOT. See Toscelik’s
August QR at 9 and Exhibit 11 and
Toscelik’s February 8, 2012 QR at 1.
However, we preliminarily determine
that we cannot use this price as a
commercial benchmark under 19 CFR
351.511(a)(2)(i) because it pertains to
prices charged by the very provider of
the good at issue, and we would not
normally use these prices for
comparison purposes under tier one or
tier two where other more appropriate
benchmark data are available. Our
approach in this regard is consistent
with the Department’s practice. See
Certain Hot-Rolled Carbon Steel Flat
Products from India: Final Results and
Partial Rescission of Countervailing
Duty Administrative Review, 74 FR
20923 (May 6, 2009), and accompanying
Issues and Decision Memorandum at
Comment 11. In addition, the GOT
submitted a land valuation that it uses
to calculate property taxes in the
Osmaniye region. See GOT’s February 8,
2012 QR at 7. However, information
from the GOT indicates that this land
value represents a “minimum” land
price. Id. Because the land value from
the GOT is a “minimum” price, we
preliminarily determine that it cannot
serve as a viable commercial benchmark
under 19 CFR 351.511(a)(1).

To calculate the benefit, we
multiplied the area of land Toscelik
obtained free of charge from the GOT by
the unit benchmark land price
discussed above. Next, we performed
the 0.5 percent test by dividing the
benefit by Toscelik’s total sales in 2008.
See 19 CFR 351.524(b)(2). The resulting
ratio exceeded 0.5 percent of Toscelik’s
total sales, therefore, we allocated a
portion of the benefit to the POR using
the Department’s standard grant

allocation formula. See 19 CFR
351.524(d). We lack company-specific
information concerning interest rates
charged to Toscelik on long-term debt.
We also lack information from the GOT
concerning long-term interest rates in
Turkey. Therefore, in accordance with
19 CFR 351.505(a)(3)(ii), we used the
national average discount rate in Turkey
for 2008 as the long-term discount rate
utilized in the grant allocation formula.

In its questionnaire response, Toscelik
argues that the Department should use
a 55-year AUL that corresponds to a
depreciation schedule utilized in its
financial statement for purposes of
performing the grant allocation
calculation described under 19 CFR
351.524(d). See Toscelik’s August 29,
2011, questionnaire response at 16.
However, for purposes of the
preliminary results, we used the
standard 15-year AUL described above
in the “Allocation Period” section when
conducting the grant allocation
calculation. Our approach in this regard
is consistent with the Department’s
approach in other land for less than
adequate remuneration (LTAR)
programs involving the outright sale of
land. See, e.g., Notice of Final
Affirmative Countervailing Duty
Determination: Certain Cold-Rolled
Carbon Steel Flat Products From the
Republic of Korea, 67 FR 62102
(September 23, 2002), and
accompanying Issues and Decision
Memorandum at Provision of Land at
Asan Bay, in which the Department
used the standard AUL for the steel
industry, as indicated by the IRS tables,
to allocate benefits received under a
land for LTAR program to the period of
investigation.

To calculate the net subsidy rate, we
divided the benefit by Toscelk’s total
f.o.b. sales during the POR. On this
basis, we preliminarily determined
Toscelik’s net subsidy rate under this
program to be 0.11 percent ad valorem.

1. Law 5084: Energy Support

The Ministry of Economy, General
Directorate of Incentives and
Implementation and Foreign
Investments administers the energy
support program pursuant to Article 2
and Article 6 of Law 5084. See GOT’s
September QR at I-13 and July QR at
Exhibit 23. According to the GOT the
main objective of this program is to
reduce inter-regional disparities and to
increase employment. See GOT’s
September QR at I-14. According to the
GOT, all enterprises or industries
established in the 49 provinces which
have a GDP per capita equal to or less
than 1,550 US dollars (as determined by
the State Institute of Statistics as of
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2001) or which have a negative socio-
economic development index value (as
determined by the State Planning
Organization as of 2003) can benefit
from this program. See GOT’s
September QR at I-14 and GOT’s June
QR at Exhibit 24.

The GOT states that enterprises
operating or investing in the designated
provinces are eligible for the support at
rates ranging from 20 percent to 50
percent of the cost of electricity energy
consumption, depending on their
existing employment levels and the
number of new hires. See GOT’s
September QR at I-14. Specifically,
eligible businesses should operate in
animal husbandry (including
aquaculture and poultry), organic and
biotechnological agriculture, mushroom
cultivation and composting, greenhouse
production, certificated seed
production, cooling warehouse,
manufacturing industry, mining,
tourism accommodation, education or
health services. In addition, these
businesses should have at least 10
employees. See GOT’s September QR at
1-14 and GOT’s July QR at Exhibit 23.
According to the GOT, the energy
support rate is applied as 20 percent of
energy cost of the undertaking. The
energy support rate increases 0.5 point
for (1) each additional employee above
10 employees hired by newly
established undertakings which started
business as of April 1, 2005 or (2) for
each additional employee above 10
employees who were hired after the date
set by the Law for operating
undertakings which stared business
before April 1, 2005. Id. According to
the GOT, energy support shall not
exceed 50 percent of the electricity costs
of the undertakings operating in OIZs or
Industry Zones and 40 percent of these
costs for the undertakings operating in
other areas. Id.

According to the GOT, in order to
benefit from energy support, eligible
firms must apply to the Provincial
Offices of the Ministry of Science,
Industry and Technology. See GOT’s
September QR at I-16. The program is
implemented by a provincial Energy
Support Commission (Commission)
which is chaired by the provincial
governor or lieutenant governor. Id. The
Commission is constituted from
delegates from Provincial Offices of the
Ministry of Science, Industry and
Technology, Ministry of Finance (Tax
Office), Ministry of Labor and Social
Security (Provincial Offices of Social
Security Institution), Turkish Electricity
Distribution Company and OIZ if any.
Id. The Commission evaluates the
applications according to the
information provided in the application

form and other documents submitted
with regard to their conformity to the
conditions set by the related legislation.
Id. If a firm is found eligible, the
Commission also determines the rate of
energy support to be applied for that
firm. Id.

Toscelik reported that it received
energy subsidies during the POR. See
Toscelik’s August 29 QR at 13.
According to Toscelik all energy
subsidies received by the Osmaniye
facility relate solely to the portion of the
Osmaniye facility that produces spiral-
welded pipe. See Toscelik’s January 30
QR at 3. Toscelik points to its August 29
QR and asserts that documentation in
Exhibit 12 demonstrates that the
benefits from this program are
attributable solely to “spiral energy
support deduction,” i.e., the support for
energy expenses relating to the spiral-
pipe production facility. See Toscelik’s
January 30 QR at 3. Toscelik further
maintains that the investment certificate
which is related to the Osmaniye facility
is explicitly only related to the spiral
pipe production line. Id. Moreover,
Toscelik asserts that there is no other
investment certificate for the other
aspects of Toscelik’s Osmaniye
operation. Id.

When a respondent claims that that a
subsidy is tied to non-subject
merchandise, the respondent must
provide evidence to substantiate their
claim. We preliminarily determine that
the document to which Toscelik cites in
Exhibit 12 of its response does not
establish a tie between the subsidy and
the non-subject merchandise.
Furthermore, with respect to the
investment certificate cited, we
preliminarily determine that the
language on the certificate does not
indicate that the subsidy in question is
linked specifically to spiral pipe.
Therefore, as explained above, because
Toscelik produces hot-rolled coils at the
Osmaniye plant that can be used as an
input into the subject merchandise, we
preliminarily determine that there is
nothing on the record that demonstrates
that this program is precluded from
benefitting the subject merchandise. See
“Law 5084: Withholding of Income Tax
on Wages and Salaries” section above.

In these Preliminary Results, we also
find that during the period of review,
Toscelik benefitted from the energy
subsidies under this OIZ program
pursuant to section 771(5)(E)(ii) of the
Act in that it was able to obtain goods
(i.e., electricity) for less than it would
otherwise pay in the absence of this
subsidy. We also find that this program
is regionally-specific under
771(5A)(D)(iv) because it is limited to
companies located in the 49 eligible

provinces. Moreover, we find that this
program constitutes a financial
contribution in the form of electricity
provided at LTAR within the meaning
of section 771(5)(D)(iii) of the Act.

To calculate the benefit from the
energy subsidies that Toscelik received
under the energy support program, we
summed the total amount of energy
subsidies reported by Toscelik during
the POR and treated it as a non-
recurring grant. Next, in accordance
with 19 CFR 351.524(b)(2), we
determined whether to allocate the non-
recurring benefit from the grant over
Toscelik’s AUL by dividing the
approved amount by Toscelik’s total
f.o.b. sales during the POR. The
resulting ratio was less than 0.5 percent
of Toscelik’s total f.0.b. sales, therefore
we allocated the benefit to the POR. On
this basis, we preliminarily determine
Toscelik’s net subsidy rate under this
program to be 0.02 percent ad valorem.

J. OIZ: Exemption from Property Tax

Toscelik reported that it received an
exemption from property tax with
respect to its Osmanye facilities because
of their location in the OIZ, during the
POR. See Toscelik’s August 29, 2011 QR
at 14. In these Preliminary Results, we
find that during the period of review,
Toscelik benefitted from the exemption
from property tax under this OIZ
program pursuant to Section 771(5)(E)(i)
of the Act in the amount of the property
taxes that it did not pay. We also find
that this program is regionally-specific
under 771(5A)(D)(iv) because it is
limited to companies located in the OIZ.
Moreover, we find that this program
constitutes a financial contribution in
the form of revenue forgone within the
meaning of 19 CFR 351.503(iii) to the
extent that it relieves Toscelik of the
obligation to pay property taxes that it
would have had to pay absent this
program.

To calculate the benefit from the tax
relief that Toscelik received under the
property tax exemption program, we
took the total amount of property tax
savings reported by Toscelik during the
POR and divided the amount of the
benefit by Toscelik’s total f.o.b. sales
during the POR. On this basis, we
preliminarly determine Toscelik’s net
subsidy rate under this program to be
0.01 percent ad valorem.
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II. Programs Preliminary Determined
To Not Confer Countervailable Benefits
During the POR

A. Inward Processing Certificate
Exemption

Under the Inward Processing
Certificate (IPC) 19 program, companies
are exempt from paying customs duties
and VAT on raw materials and
intermediate unfinished goods imported
to be used in the production of exported
goods. Companies may choose whether
to be exempt from the applicable duties
and taxes upon importation (i.e., the
Suspension System) or have the duties
and taxes reimbursed after exportation
of the finished goods (i.e., the Drawback
System). Under the Suspension System,
companies provide a letter of guarantee
that is returned to them upon
fulfillment of the export commitment.
See GOT’s initial QR at IT-41 and 11-42.

To participate in this program, a
company must hold an IPC, which lists
the amount of raw materials/
intermediate unfinished goods to be
imported and the amount of product to
be exported. See GOT’s initial QR at II-
43. The Undersecretariat for Foreign
Trade/General Directorate of Exports is
the authority responsible for
administrating the program. Id. at II-40.
To obtain an IPC, an exporter must
submit an application, which states the
amount of imported raw material
required to produce the finished
products and a “letter of export
commitment,” which specifies that the
importer of materials will use the
materials to produce exported goods. Id.
at II-43. Once an IPC is issued, the
producer must show the certificate to
Turkish customs each time it imports
raw materials on a duty exempt basis.
Id. There are two types of IPGCs: (1) D—

1 certificate for imported raw materials
or intermediate unfinished goods used
in the production of exported goods,
and (2) D-3 certificate for imported raw
materials or intermediate unfinished
goods used in the production of goods
sold in the domestic market and defined
as ““domestic sales and deliveries
considered as exports.” 20 During the
POR, Borusan and Toscelik used D-1
certificates for the importation of raw
materials used in the production of

19During the POR, the IPC was implemented
under Resolution No. 2005/8391. A copy of this
resolution was submitted by the GOT in its June 28,
2011, initial questionnaire response at Exhibit 20.

20 See GOT’s Initial Questionnaire Response at 41;

see also pages 42—43 and Exhibit 20 for additional
information on D-3 certificates.

exported pipe and tube. No respondent
used a D-3 certificate during the POR.21

Concerning D-1 certificates, pursuant
to 19 CFR 351.519(a)(1)(ii), a benefit
exists to the extent that the exemption
extends to inputs that are not consumed
in the production of the exported
product, making normal allowances for
waste, or if the exemption covers
charges other than import charges that
are imposed on the input. With regard
to the VAT exemption granted under
this program, pursuant to 19 CFR
351.517(a), in the case of the exemption
upon export of indirect taxes, a benefit
exists to the extent that the Department
determines that the amount exempted
exceeds the amount levied with respect
to the production and distribution of
like products when sold for domestic
consumption.

In prior reviews, the Department has
found that, in accordance with 19 CFR
351.519(a)(4)(i), the GOT has a system
in place to confirm which inputs, and
in what amounts are consumed in the
production of the exported product, and
that the system is reasonable for the
purposes intended. See, e.g., Turkey
Pipe 2004 Decision Memorandum at
“Inward Processing Certificate
Exemption” under ‘“Programs
Determined to Not Confer
Countervailable Benefits.” The
Department has also found that the
exemption granted on certain methods
of payments used in purchasing
imported raw materials under this
program does not constitute a subsidy
pursuant to 19 CFR 351.517(a), because
the tax exempted upon export does not
exceed the amount of tax levied on like
products when sold for domestic
consumption. See Wire Rod
Memorandum at “Inward Processing
Certificate Exemptions” and Comment
8. No new information is on the record
of this review to warrant a
reconsideration of the Department’s
earlier findings.

During the POR, under D-1
certificates, Borusan and Toscelik
received duty and VAT exemptions on
certain imported inputs used in the
production of steel pipes and tubes. See
Toscelik’s Initial Questionnaire
Response at Exhibit 16; see also
Borusan’s July 14, 2011, Questionnaire
Response at 14. Consistent with the
Department’s findings in Turkey Pipe
2004 Final and based on our review of
the information supplied by the
respondents regarding this program, we
preliminarily determine there is no
evidence on the record of this review

21 See Toscelik’s Initial Questionnaire Response
at Exhibit 15. See Borusan’s Initial Questionnaire
Response at Exhibit 31.

that indicates the amount of exempted
inputs imported under the program
were excessive or that the firms used the
imported inputs for any other product
besides those exported.

Therefore, consistent with past
cases,?2 we preliminarily determine that
the tax and duty exemptions, which
Borusan and Toscelik received on
imported inputs under D-1 certificates
of the IPC program, did not confer
countervailable benefits as each
company consumed the imported inputs
in the production of the exported
product, making normal allowance for
waste. We further preliminarily find
that the VAT exemption did not confer
countervailable benefits on Borusan or
Toscelik because the exemption does
not exceed the amount levied with
respect to the production and
distribution of like products when sold
for domestic consumption. Further,
because Borusan and Toscelik did not
import any goods under a D-3
certificate during the POR, we
preliminarily determine that this aspect
of the IPC program was not used.

B. Investment Encouragement Program
(IEP): Customs Duty Exemptions

The GOT provides IEPs that qualified
recipients can use to import items duty
free. In past CVD proceedings, the
Department has repeatedly found this
program to be not countervailable
because benefits are not specific. See
Certain Welded Carbon Steel Standard
Pipe from Turkey: Preliminary Results
of Countervailing Duty Administrative
Review, (Turkey Pipe 2008 Preliminary
Results), 75 FR 16439, 16443 (April 1,
2010), unchanged in Certain Welded
Carbon Steel Standard Pipe from
Turkey: Final Results of Countervailing
Duty Administrative Review, 75 FR
44766 (July 29, 2010). However, based
on allegations from petitioners in which
they alleged changes to the program
starting in January 1, 2009, the
Department initiated an investigation of
this program as it pertains to licenses
issued after January 1, 2009. Toscelik
and Borusan reported using this
program. See Toscelik’s December 12
QR at 1-2 and January 30 QR at 7 and
Exhibit 5; see also Borusan’s December
12, 2011, at 5. Concerning Toscelik, its
use of the program was limited to IEP
licenses that it received prior to January
1, 2009. Thus, we preliminarily
determine that Toscelik’s use of this
program did not confer any
countervailable benefits during the POR

22 See Turkey Pipe 2004 Decision Memorandum,
Turkey Pipe 2005 Preliminary Results, Turkey Pipe
2006 Preliminary Results, and NSR Preliminary
Results.



Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/ Notices

19633

because the duty exemptions that
Toscelik received relate to IEP licenses
that the Department has previously
determined were distributed in a
manner that were not specific. See
Turkey Pipe 2008 Preliminary Results,
75 FR at16439, 16443 (April 1, 2010).

Concerning Borusan, it reported
receiving an IEP license after January 1,
2009, that allowed it to import a piece
of equipment at a reduced duty rate.
Borusan argues that the receipt of duty
exemptions on this license was
contingent upon the firm using the
equipment to produce spiral welded
pipe, which is non-subject merchandise.
Upon review of the IEP license in
question, we preliminarily determine
that the benefit Borusan received on this
license was tied to the production of
spiral welded pipe at the time of
bestowal. See Borusan’s December 12,
2011, new subsidies allegations
questionnaire response at p. 5-7 and
Exhibits S3—-2 and S3-3. Thus, we
preliminarily determine that the
benefits Borusan received under this
program are tied to non-subject
merchandise.

IV. Programs Preliminarily Determined
To Not Be Used

We examined the following programs
and preliminarily determine that
Borusan and Toscelik did not apply for
or receive benefits under these programs
during the POR:

A. Post-Shipment Export Loans

B. Export Credit Bank of Turkey Buyer
Credits

C. Subsidized Turkish Lira Credit Facilities

D. Subsidized Credit for Proportion of Fixed
Expenditures

E. Subsidized Credit in Foreign Currency

F. Regional Subsidies

G. VAT Support Program (Incentive Premium
on Domestically Obtained Goods)

H. IEP: VAT Exemptions

1. IEP: Reductions in Corporate Taxes

J. IEP: Interest Support

K. IEP: Social Security Premium Support

L. IEP: Land Allocation

M. National Restructuring Program

N. Regional Incentive Scheme: Reduced
Corporate Tax Rates

O. Regional Incentive Scheme: Social
Security Premium Contribution for
Employees

P. Regional Incentive Scheme: Allocation of
State Land

Q. Regional Incentive Scheme: Interest
Support

R. OIZ: Waste Water Charges

S. OIZ: Exemptions from Customs Duties,
VAT, and Payments for Public Housing
Fund, for Investments for which an
Income Certificate is Received

T. OIZ: Credits for Research and
Development Investments,
Environmental Investments, Certain
Technology Investments, Certain
“Regional Development” Investments,

and Investments Moved from Developed
regions to “Regions of Special Purpose”

U. Provision of Buildings and Land Use
Rights for Less than Adequate
Remuneration under the Free Zones Law

V. Corporate Income Tax Exemption under
the Free Zones Law

W. Stamp Duties and Fees Exemptions under
the Free Zones Law

X. Customs Duties Exemptions under the
Free Zones Law

Y. Value-Added Tax Exemptions under the
Free Zones Law

Z. OIZ: Exemption from Building and
Construction Charges

AA. OIZ: Exemption from Amalgamation and
Allotment Transaction Charges

Verification

The Department’s regulations provide
that factual information upon which the
Secretary relies for the final results of an
administrative review will be verified if
a domestic party timely requests
verification and the Secretary has not
conducted verification during either of
the two immediately preceding
administrative reviews. See 19 CFR
351.307(b)(1)(v). While U.S. Steel timely
requested that the Department conduct
verification in this review, the
Department has conducted verifications
of Toscelik and Borusan during both of
the immediately preceding
administrative reviews. Therefore, in
accordance with 19 CFR
351.307(b)(1)(iv)(B), we are not verifying
Toscelik and Borusan in this
administrative review.

Preliminary Results of Review

In accordance with 19 CFR
351.221(b)(4)(i), we calculated an
individual subsidy rate for each
producer/exporter subject to this
administrative review. For the period
January 1, 2010, through December 31,
2010, we preliminarily determine the
following total net countervailable
subsidy rates: for Borusan is 0.27
percent ad valorem, and for Toscelik is
0.35 percent ad valorem; these rates are
de minimis, pursuant to 19 CFR
351.106(c)(1).

The Department intends to issue
assessment instructions to CBP 15 days
after the date of publication of the final
results of this review. If the final results
remain the same as these preliminary
results, the Department will instruct
CBP to liquidate without regard to
countervailing duties all shipments of
subject merchandise produced by
Borusan and Toscelik entered, or
withdrawn from warehouse, for
consumption from January 1, 2010,
through December 31, 2010. The
Department will also instruct CBP not to
collect cash deposits of estimated
countervailing duties on all shipments
of the subject merchandise produced by

Borusan and Toscelik, entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
review.

We will instruct CBP to continue to
collect cash deposits for non-reviewed
companies at the most recent company-
specific or country-wide rate applicable
to the company. Accordingly, the cash
deposit rates that will be applied to
companies covered by this order, but
not examined in this review, are those
established in the most recently
completed administrative proceeding
for each company. Those rates shall
apply to all non-reviewed companies
until a review of a company assigned
these rates is completed.

These cash deposit requirements,
when imposed, shall remain in effect
until further notice.

Public Comment

Pursuant to 19 CFR 351.224(b), the
Department will disclose to parties to
the proceeding any calculations
performed in connection with these
preliminary results within five days
after the date of the public
announcement of this notice. Pursuant
to 19 CFR 351.309, interested parties
may submit written comments in
response to these preliminary results.
Case and rebuttal briefs will be due at
the dates specified by the Department.
The Department will notify interested
parties of the case and rebuttal due
dates once those dates are finalized.
Parties who submit argument in this
proceeding are requested to submit with
the argument: (1) A statement of the
issues, and (2) a brief summary of the
argument. Parties submitting case and/
or rebuttal briefs are requested to
provide the Department copies of the
public version on disk. Case and
rebuttal briefs must be served on
interested parties in accordance with 19
CFR 351.303(f). Also, pursuant to 19
CFR 351.310(c), within 30 days of the
date of publication of this notice,
interested parties may request a public
hearing on arguments to be raised in the
case and rebuttal briefs. Unless the
Secretary specifies otherwise, the
hearing, if requested, will be held two
days after the date for submission of
rebuttal briefs.

Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative’s
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under 19
CFR 351.309(c)(1)(ii), are due. The
Department will publish the final
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results of this administrative review,
including the results of its analysis of
arguments made in any case or rebuttal
briefs.

These preliminary results of review
are issued and published in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act and 19 CFR 351.221(b)(4).

Dated: March 26, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2012-7846 Filed 3—-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-533-825]

Polyethylene Terephthalate Film, Sheet
and Strip From India: Rescission of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: April 2, 2012.

FOR FURTHER INFORMATION CONTACT: Toni
Page, Import Administration,
International Trade Administration,

U.S. Department of Commerce, 14th
Street and Constitution Avenue NW,,
Washington, DC 20230; telephone: (202)
482-1398.

SUPPLEMENTARY INFORMATION
Background

On July 1, 2011, the Department of
Commerce (Department) published a
notice of opportunity to request an
administrative review of the
countervailing duty (CVD) order on
polyethylene terephthalate film, sheet
and strip from India covering the period
January 1, 2010, through December 31,
2010. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 76
FR 38609, 38610 (July 1, 2011). The
Department received a timely request
from Petitioners ! for a CVD
administrative review of five
companies: Ester Industries Limited
(Ester), Garware Polyester Ltd.
(Garware), Jindal Poly Films Limited of
India (Jindal), Polyplex Corporation Ltd.
(Polyplex), and SRF Limited (SRF). The
Department also received timely
requests for a CVD review from Vacmet

1 Petitioners are DuPont Teijin Films, Mitsubishi
Polyester Film, Inc., SKC, Inc. and Toray Plastics
(America), Inc.

India Ltd. (Vacmet) and Polypacks
Industries of India (Polypacks).

On August 26, 2011, the Department
published a notice of initiation of
administrative review with respect to
Ester, Garware, Jindal, Polyplex, SRF,
Vacmet, and Polypacks. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 76 FR 53404
(August 26, 2011) (Initiation Notice).
Prior to the publication of the Initiation
Notice, Vacmet and Polypacks timely
withdrew their requests for an
administrative review. On September
20, 2011, the Department published a
rescission, in part, of the CVD
administrative review with respect to
Vacmet and Polypacks. See
Polyethylene Terephthalate Film, Sheet
and Strip From India: Rescission, In
Part, of Countervailing Duty
Administrative Review, 76 FR 58248
(September 20, 2011).

On September 12, 2011, SRF filed a
certification of no shipments and
requested that the Department rescind
the CVD administrative review of the
company. On November 25, 2011,
Petitioners timely withdrew their
request for CVD administrative reviews
of Ester, Garware, Polyplex, and Jindal.
The Department published a rescission,
in part, of the CVD administrative
review with respect to Ester, Garware,
Polyplex, and Jindal on January 11,
2012. See Polyethylene Terephthalate
Film, Sheet and Strip From India:
Rescission, in Part, of Countervailing
Duty Administrative Review, 77 FR 1668
(January 11, 2012). The administrative
review of SRF continued.

Rescission of Review

On February 21, 2012, we published
a notice of intent to rescind this CVD
administrative review with respect to
SRF, and invited interested parties to
comment. See Polyethylene
Terephthalate Film, Sheet and Strip
from India: Preliminary Intent to
Rescind Countervailing Duty
Administrative Review, 77 FR 9892
(February 21, 2012) (Intent to Rescind).

Pursuant to 19 CFR 351.213(d)(3), the
Department may rescind an
administrative review with respect to a
particular exporter or producer, if the
Secretary concludes that, during the
period covered by the review, there
were no entries, exports, or sales of the
subject merchandise to the United
States by that exporter or producer. SRF
submitted a letter on September 12,
2011, certifying that it did not have any
shipments of subject merchandise to the
United States during the period of
review (POR). The Department received

no comments from any other party on
SRF’s no-shipment claim.

We issued a “no shipments inquiry”’
message to U.S. Customs and Border
Protection (CBP), which posted the
message on October 12, 2011.2 We also
conducted a CBP data query for this
case on October 21, 2011, which we
placed on the record.? We did not
receive any information from CBP to
contradict SRF’s claim of no sales,
shipments, or entries of subject
merchandise to the United States during
the POR. See Memorandum to the File
through Barbara E. Tillman, Director,
AD/CVD Operations, Office 6, titled
“Claim of No Shipments from SRF
Limited in the 2010 Administrative
Review of the Countervailing Duty
Order on Polyethylene Terephthalate
Film, Sheet and Strip from India,” dated
February 14, 2012. Furthermore, the
Department received no comments from
parties on the Intent to Rescind.

As such, we determine that there were
no entries during the POR of subject
merchandise produced or exported by
SRF. Therefore, in accordance with 19
CFR 351.213(d)(3), and consistent with
our practice,* we are rescinding the
review for SRF. Because SRF is the sole
remaining company in this
administrative review, the rescission
with respect to SRF results in a
rescission of this administrative review
in its entirety.

Assessment

The Department will instruct CBP to
assess countervailing duties on all
appropriate entries. Subject
merchandise exported by SRF will be
assessed CVDs at rates equal to the cash
deposit of estimated CVDs required at
the time of entry, or withdrawal from
warehouse, for consumption, in
accordance with 19 CFR
351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions directly to CBP within 15
days of publication of this notice.

Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their

2 See Message number 1285302, available at
http://addcvd.cbp.gov.

3 See Memorandum to Barbara E. Tillman,
Director, AD/CVD Operations, Office 6, from Elfi
Blum, International Trade Analyst titled
“Administrative Review of the Countervailing Duty
Order on Polyethylene Terephthalate Film, Sheet
and Strip from India: Respondent Selection
Memorandum,” dated October 21, 2011.

4 See, e.g., Welded Carbon Steel Standard Pipe
and Tube from Turkey: Notice of Rescission of
Countervailing Duty Administrative Review, In Part,
74 FR 47921 (September 18, 2009).
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responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is issued and published in
accordance with sections 751(a)(1) and
777(i)(1) of the Tariff Act of 1930, as
amended, and 19 CFR 351.213(d)(4).

Dated: March 27, 2012.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-7871 Filed 3—-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-523-802]

Circular Welded Carbon-Quality Steel
Pipe From the Sultanate of Oman:
Preliminary Negative Countervailing
Duty Determination and Alignment of
Final Countervailing Duty
Determination With Final Antidumping
Duty Determination

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
preliminarily determines that
countervailable subsidies are not being
provided to producers and exporters of
circular welded carbon-quality steel
pipe (“circular welded pipe”) from the
Sultanate of Oman (““Oman”’).

DATES: Effective Date: April 2, 2012.
FOR FURTHER INFORMATION CONTACT:
Sergio Balbontin or Susan Kuhbach,
AD/CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-6478 and (202)
482-0112, respectively.
SUPPLEMENTARY INFORMATION:

Case History

The following events have occurred
since the publication of the Department
of Commerce’s (“Department’’) notice of
initiation in the Federal Register. See
Circular Welded Carbon-Quality Steel
Pipe from India, the Sultanate of Oman,
the United Arab Emirates, and the

Socialist Republic of Vietnam: Initiation
of Countervailing Duty Investigations,
76 FR 72173 (November 22, 2011)
(“Initiation Notice”), and the
accompanying Initiation Checklist.

On November 22, 2011, the
Department released the U.S. Customs
and Border Protection (“CBP”’) data on
imports of subject merchandise during
the period of investigation (‘“POI"’),
under administrative protective order
(“APQO”) to all parties with APO access.
See Memorandum to the File from
Joshua Morris, ‘“‘Release of Customs and
Border Protection (“CBP’’) Data,” dated
November 22, 2011. We received no
comments. The CBP data showed two
exporters of subject merchandise: Al
Jazeera Tube Mills Company SAOG (“Al
Jazeera”) and a second company with
inconsequential exports because the
quantity of exports was extremely small.

On December 16, 2011, the U.S.
International Trade Commission (“ITC”)
published its affirmative preliminary
determination that there is a reasonable
indication that an industry in the
United States is materially injured by
reason of allegedly subsidized imports
of circular welded pipe from India,
Oman, the United Arab Emirates, and
the Socialist Republic of Vietnam. See
Circular Welded Carbon-Quality Steel
Pipe from India, Oman, the United Arab
Emirates, and Vietnam, 76 FR 78313
(December 16, 2011).

On December 19, 2011, the
Department postponed the deadline for
the preliminary determination in this
investigation until March 26, 2012. See
Circular Welded Carbon-Quality Steel
Pipe from India, the Sultanate of Oman,
the United Arab Emirates, and the
Socialist Republic of Vietnam:
Postponement of Preliminary
Determinations in the Countervailing
Duty Investigations, 76 FR 78615
(December 19, 2011). In conjunction
with this postponement, the Department
also postponed the deadline for the
submission of new subsidy allegations
until February 15, 2012. See
Memorandum to the File from Joshua S.
Morris, “New Subsidy Allegation
Deadline: Circular Welded Carbon-
Quality Steel Pipe from India, the
Sultanate of Oman, the United Arab
Emirates, and the Socialist Republic of
Vietnam,” dated December 15, 2011.
This memorandum and others
referenced in this determination are on
file electronically in Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”), with access to IA ACCESS
available in the Department’s Central
Records Unit (“CRU”’), room 7046 of the
main Department building.

On December 22, 2011, we issued a
countervailing duty questionnaire to the
Government of the Sultanate of Oman
(“GS0O”) and to Al Jazeera. We received
responses from the GSO and Al Jazeera
on February 17, 2012. See February 17,
2012 Questionnaire Response of Al
Jazeera Steel Products Co. SAOG (“AJ
QR”) and February 17, 2012
Questionnaire Response of the
Government of the Sultanate of Oman
(“GSO QR”). Supplemental
questionnaires were sent to the GSO on
February 27 and March 1, 2012, and to
Al Jazeera on February 27, 2012, and we
received responses from Al Jazeera on
March 7, 2012, and from the GSO on
March 16, 2012. See March 7, 2012
Supplemental Questionnaire Response
of Al Jazeera Steel Products Co. SAOG
(“AJ SQR”) and March 16, 2012
Response of the Government of the
Sultanate of Oman to Supplemental
Questionnaire and New Subsidies
Allegation Questionnaire (“GSO SQR”).

One of the petitioning parties,
Wheatland Tube, requested two
extensions of the deadline for filing new
subsidy allegations. As a result, this
deadline was extended from February
15 to February 24, and then to February
28, 2012. See Memorandum to the File
from Susan Kuhbach, “New Subsidy
Allegation Deadline: Circular Welded
Carbon-Quality Steel Pipe from India,
the Sultanate of Oman, the United Arab
Emirates, and the Socialist Republic of
Vietnam,” dated February 6, 2012 and
Letter to Interested Parties, dated
February 24, 2012.

A new subsidy allegation was
received from Wheatland Tube on
February 28, 2012. See Letter from
Petitioner Wheatland Tube re New
Subsidies Allegation and Additional
Factual Information, dated February 28,
2012. On March 5, 2012, the Department
included the newly alleged subsidy in
the investigation. See Memorandum:
“New Subsidy Allegations,” dated
March 5, 2012. On March 6, 2012, the
Department sent new subsidy allegation
questionnaires to Al Jazeera and the
GSO and their responses were received
on March 13, and 16, respectively. See
“Circular Welded Carbon-Quality Steel
Pipe from the Sultanate of Oman: Al
Jazeera New Subsidies Questionnaire
Response,” dated March 15, 2012 (“AJ
NSQR”), and GSO SQR.

We received pre-preliminary
comments from Wheatland Tube on
March 14, 2012.

Period of Investigation

The period for which we are
measuring subsidies, i.e., the POI, is
January 1, 2010, through December 31,
2010.
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Scope Comments

In accordance with the preamble to
the Department’s regulations, we set
aside a period of time in our Initiation
Notice for parties to raise issues
regarding product coverage, and
encouraged all parties to submit
comments within 20 calendar days of
publication of that notice. See
Antidumping Duties; Countervailing
Duties, 62 FR 27296, 27323 (May 19,
1997), and Initiation Notice, 76 FR
72173. On December 5, 2011, SeAH
Steel VINA Corp. (“SeAH VINA”), a
mandatory respondent in the concurrent
countervailing duty (“CVD”) circular
welded pipe from Vietnam
investigation, filed comments arguing
that the treatment of double and triple
stenciled pipe in the scope of these
investigations differs from previous
treatment of these products under other
orders on circular welded pipe.
Specifically, SeAH VINA claims that the
Brazilian, Korean, and Mexican orders
on these products exclude ““Standard
pipe that is dual or triple certified/
stenciled that enters the U.S. as line
pipe of a kind used for oil and gas
pipelines *—*—* .”” See, e.g., Certain
Circular Welded Non-Alloy Steel Pipe
from Brazil, the Republic of Korea, and
Taiwan; and Certain Circular Welded
Carbon Steel Pipes and Tubes From
Taiwan: Final Results of the Expedited
Third Sunset Reviews of the
Antidumping Duty Order, 76 FR 66899,
66900 (Oct. 28, 2011). According to
SeAH VINA: (i) If the term “class or
kind of merchandise” has meaning, it
cannot have a different meaning when
applied to the same products in two
different cases; and (ii) the distinction
between standard and line pipe
reflected in the Brazil, Korean and
Mexican orders derives from customs
classifications administered by CBP
and, thus, is more administrable.

On December 14, 2011, Allied Tube
and Conduit, JMC Steel Group, and
Wheatland Tube (collectively, “certain
Petitioners”) responded to SeAH VINA’s
comments stating that the scope as it
appeared in the Initiation Notice
reflected Petitioners” intended
coverage. Certain Petitioners contend
that pipe that is multi-stenciled to both
line pipe and standard pipe
specifications and meets the physical
characteristics listed in the scope (i.e., is
32 feet in length or less; is less than 2.0
inches (50mm) in outside diameter; has
a galvanized and/or painted (e.g.,
polyester coated) surface finish; or has
a threaded and/or coupled end finish) is
ordinarily used in standard pipe
applications. In recent years, certain
Petitioners state, the Department has

rejected end-use scope classifications,
preferring instead to rely on physical
characteristics to define coverage, and
the scope of these investigations has
been written accordingly. Therefore,
certain Petitioners ask the Department
to reject SeAH VINA'’s proposed scope
modification.

We agree with certain Petitioners that
the Department seeks to define the
scopes of its proceedings based on the
physical characteristics of the
merchandise. See Notice of Final
Determination of Sales at Less Than
Fair Value and Affirmative Final
Determination of Critical
Circumstances: Circular Welded Carbon
Quality Steel Pipe from the People’s
Republic of China, 73 FR 31970 (June 5,
2008) and accompanying Issues and
Decision Memorandum at Comment 1.
Moreover, we disagree with SeAH
VINA'’s contention that once a “‘class or
kind of merchandise’” has been
established that the same scope
description must apply across all
proceedings involving the product. For
example, as the Department has gained
experience in administering
antidumping duty (“AD”’) and CVD
orders, it has shifted away from end use
classifications to scopes defined by the
physical characteristics. Id. Thus,
proceedings initiated on a given product
many years ago may have end use
classifications while more recent
proceedings on the product would not.
Compare Countervailing Duty Order: Oil
Country Tubular Goods from Canada,
51 FR 21783 (June 16, 1986) (describing
subject merchandise as being “intended
for use in drilling for oil and gas”) with
Certain Oil Country Tubular Goods
From the People’s Republic of China:
Amended Final Affirmative
Countervailing Duty Determination and
Countervailing Duty Order, 75 FR 3203
(January 20, 2010) (describing the
subject merchandise in terms of
physical characteristics without regard
to use or intended use). Finally, certain
Petitioners have indicated the domestic
industry’s intent to include multi-
stenciled products that otherwise meet
the physical characteristics set out in
the scope. Therefore, the Department is
not adopting SeAH VINA’s proposed
modification of the scope.

Scope of the Investigation

This investigation covers welded
carbon-quality steel pipes and tube, of
circular cross-section, with an outside
diameter (“O.D.””) not more than 16
inches (406.4 mm), regardless of wall
thickness, surface finish (e.g., black,
galvanized, or painted), end finish
(plain end, beveled end, grooved,
threaded, or threaded and coupled), or

industry specification (e.g., American
Society for Testing and Materials
International (“ASTM”), proprietary, or
other) generally known as standard
pipe, fence pipe and tube, sprinkler
pipe, and structural pipe (although
subject product may also be referred to
as mechanical tubing). Specifically, the
term “‘carbon quality” includes products
in which: (a) Iron predominates, by
weight, over each of the other contained
elements; (b) the carbon content is 2
percent or less, by weight; and (c) none
of the elements listed below exceeds the
quantity, by weight, as indicated:

(i) 1.80 percent of manganese;

(ii) 2.25 percent of silicon;

(iii) 1.00 percent of copper;

(iv) 0.50 percent of aluminum;

(v) 1.25 percent of chromium;

(vi) 0.30 percent of cobalt;

(vii) 0.40 percent of lead;

(viii) 1.25 percent of nickel;

(ix) 0.30 percent of tungsten;

(x) 0.15 percent of molybdenum;

(xi) 0.10 percent of niobium;

(xii) 0.41 percent of titanium;

(xiii) 0.15 percent of vanadium;

(xiv) 0.15 percent of zirconium.

Subject pipe is ordinarily made to
ASTM specifications A53, A135, and
A795, but can also be made to other
specifications. Structural pipe is made
primarily to ASTM specifications A252
and A500. Standard and structural pipe
may also be produced to proprietary
specifications rather than to industry
specifications. Fence tubing is included
in the scope regardless of certification to
a specification listed in the exclusions
below, and can also be made to the
ASTM A513 specification. Sprinkler
pipe is designed for sprinkler fire
suppression systems and may be made
to industry specifications such as ASTM
A53 or to proprietary specifications.
These products are generally made to
standard O.D. and wall thickness
combinations. Pipe multi-stenciled to a
standard and/or structural specification
and to other specifications, such as
American Petroleum Institute (‘““API"’)
API-5L specification, is also covered by
the scope of this investigation when it
meets the physical description set forth
above, and also has one or more of the
following characteristics: is 32 feet in
length or less; is less than 2.0 inches
(50mm) in outside diameter; has a
galvanized and/or painted (e.g.,
polyester coated) surface finish; or has
a threaded and/or coupled end finish.

The scope of this investigation does
not include: (a) Pipe suitable for use in
boilers, superheaters, heat exchangers,
refining furnaces and feedwater heaters,
whether or not cold drawn; (b) finished
electrical conduit; (c) finished
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scaffolding; 1 (d) tube and pipe hollows

for redrawing; (e) oil country tubular

goods produced to API specifications; (f)

line pipe produced to only API

specifications; and (g) mechanical

tubing, whether or not cold-drawn.

However, products certified to ASTM

mechanical tubing specifications are not

excluded as mechanical tubing if they

otherwise meet the standard sizes (e.g.,

outside diameter and wall thickness) of

standard, structural, fence and sprinkler

pipe. Also, products made to the

following outside diameter and wall

thickness combinations, which are

recognized by the industry as typical for

fence tubing, would not be excluded

from the scope based solely on their

being certified to ASTM mechanical

tubing specifications:

1.315 inch O.D. and 0.035 inch wall
thickness (gage 20)

1.315 inch O.D. and 0.047 inch wall
thickness (gage 18)

1.315 inch O.D. and 0.055 inch wall
thickness (gage 17)

1.315 inch O.D. and 0.065 inch wall
thickness (gage 16)

1.315 inch O.D. and 0.072 inch wall
thickness (gage 15)

1.315 inch O.D. and 0.083 inch wall
thickness (gage 14)

1.315 inch O.D. and 0.095 inch wall
thickness (gage 13)

1.660 inch O.D. and 0.047 inch wall
thickness (gage 18)

1.660 inch O.D. and 0.055 inch wall
thickness (gage 17)

1.660 inch O.D. and 0.065 inch wall
thickness (gage 16)

1.660 inch O.D. and 0.072 inch wall
thickness (gage 15)

1.660 inch O.D. and 0.083 inch wall
thickness (gage 14)

1.660 inch O.D. and 0.095 inch wall
thickness (gage 13)

1.660 inch O.D. and 0.109 inch wall
thickness (gage 12)

1.900 inch O.D. and 0.047 inch wall
thickness (gage 18)

1.900 inch O.D. and 0.055 inch wall
thickness (gage 17)

1.900 inch O.D. and 0.065 inch wall
thickness (gage 16)

1.900 inch O.D. and 0.072 inch wall
thickness (gage 15)

1.900 inch O.D. and 0.095 inch wall
thickness (gage 13)

1.900 inch O.D. and 0.109 inch wall
thickness (gage 12)

2.375 inch O.D. and 0.047 inch wall
thickness (gage 18)

2.375 inch O.D. and 0.055 inch wall
thickness (gage 17)

2.375 inch O.D. and 0.065 inch wall
thickness (gage 16)

1Finished scaffolding is defined as component
parts of a final, finished scaffolding that enters the
United States unassembled as a “kit.” A “kit” is
understood to mean a packaged combination of
component parts that contain, at the time of
importation, all the necessary component parts to
fully assemble a final, finished scaffolding.

2.375 inch O.D. and 0.072 inch wall

thickness (gage 15)

2.375 inch O.D. and 0.095 inch wall

thickness (gage 13)

2.375 inch O.D. and 0.109 inch wall

thickness (gage 12)

2.375 inch O.D. and 0.120 inch wall

thickness (gage 11)

2.875 inch O.D. and 0.109 inch wall

thickness (gage 12)

2.875 inch O.D. and 0.134 inch wall

thickness (gage 10)

2.875 inch O.D. and 0.165 inch wall

thickness (gage 8)

3.500 inch O.D. and 0.109 inch wall

thickness (gage 12)

3.500 inch O.D. and 0.148 inch wall

thickness (gage 9)

3.500 inch O.D. and 0.165 inch wall

thickness (gage 8)

4.000 inch O.D. and 0.148 inch wall

thickness (gage 9)

4.000 inch O.D. and 0.165 inch wall

thickness (gage 8)

4.500 inch O.D. and 0.203 inch wall

thickness (gage 7)

The pipe subject to this investigation
is currently classifiable in Harmonized
Tariff Schedule of the United States
(“HTSUS”) statistical reporting numbers
7306.19.1010, 7306.19.1050,
7306.19.5110, 7306.19.5150,
7306.30.1000, 7306.30.5025,
7306.30.5032, 7306.30.5040,
7306.30.5055, 7306.30.5085,
7306.30.5090, 7306.50.1000,
7306.50.5050, and 7306.50.5070.
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under the investigation is
dispositive.

Alignment of Final Determination

On November 22, 2011, the
Department initiated an AD
investigation concurrent with this CVD
investigation of circular welded pipe
from Oman. See Circular Welded
Carbon-Quality Steel Pipe from India,
the Sultanate of Oman, the United Arab
Emirates, and the Socialist Republic of
Vietnam: Initiation of Antidumping
Duty Investigations, 76 FR 72164
(November 22, 2011). The scope of the
merchandise being covered is the same
for both the AD and CVD investigations.
On March 23, 2012, Petitioners
submitted a letter, in accordance with
section 705(a)(1) of the Tariff Act of
1930, as amended (“Act”), requesting
alignment of the final CVD
determination with the final
determination in the companion AD
investigation. Therefore, in accordance
with section 705(a)(1) of the Act and 19
CFR 351.210(b)(4), the final CVD
determination will be issued on the
same date as the final AD
determination, which is currently
scheduled to be issued on August 6,
2012.

Subsidies Valuation Information

Allocation Period

The average useful life (“AUL”)
period in this proceeding, as described
in 19 CFR 351.524(d)(2), is 15 years
according to the U.S. Internal Revenue
Service’s 1977 Class Life Asset
Depreciation Range System. See U.S.
Internal Revenue Service Publication
946 (2008), How to Depreciate Property,
at Table B—2: Table of Class Lives and
Recovery Periods. No party in this
proceeding has disputed this allocation
period.

Attribution of Subsidies

The Department’s regulations at 19
CFR 351.525(b)(6)(i) state that the
Department will normally attribute a
subsidy to the products produced by the
corporation that received the subsidy.
However, 19 CFR 351.525(b)(6)(ii)
through (v) directs that the Department
will attribute subsidies received by
certain other companies to the
combined sales of those companies if (1)
cross-ownership exists between the
companies, and (2) the cross-owned
companies produce the subject
merchandise, are a holding or parent
company of the subject company,
produce an input that is primarily
dedicated to the production of the
downstream product, or transfer a
subsidy to a cross-owned company.

According to 19 CFR
351.525(b)(6)(vi), cross-ownership exists
between two or more corporations
where one corporation can use or direct
the individual assets of the other
corporation(s) in essentially the same
ways it can use its own assets. This
regulation states that this standard will
normally be met where there is a
majority voting interest between two
corporations or through common
ownership of two (or more)
corporations. The Court of International
Trade (“CIT”) has upheld the
Department’s authority to attribute
subsidies based on whether a company
could use or direct the subsidy benefits
of another company in essentially the
same way it could use its own subsidy
benefits. See Fabrique de Fer de
Charleroi, SA v. United States, 166 F.
Supp. 2d 593, 600-604 (CIT 2001).

Al Jazeera reported no affiliates in
Oman and, consequently, has responded
on behalf of itself. (A] QR at 2-3.) Thus,
the subsidies received by Al Jazeera
have been attributed to its total sales, its
sales of subject merchandise, or its
export sales, in accordance with 19 CFR
351.525(b)(1)-(5).
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Benchmarks and Discount Rates

Section 771(5)(E)(ii) of the Act states
that the benefit for loans is the
“difference between the amount the
recipient of the loan pays on the loan
and the amount the recipient would pay
on a comparable commercial loan that
the recipient could actually obtain on
the market.” In addition, 19 CFR
351.505(a)(3)(i) stipulates that when
selecting a comparable commercial loan
that the recipient “‘could actually obtain
on the market” the Department will
normally rely on actual loans obtained
by the firm. However, when there are no
comparable commercial loans, the
Department “may use a national average
interest rate for comparable commercial
loans,” pursuant to 19 CFR
351.505(a)(3)(ii). According to 19 CFR
351.505(a)(2)(i), a “‘comparable” loan is
similar in structure (fixed versus
variable interest rate), maturity and
currency denomination.

In allocating benefits over time, the
Department normally uses as the
discount rate the company’s cost of
long-term fixed rate debt at the time the
government approves the subsidy. If
such rates are not available, the
Department will use the average cost of
long-term fixed rate loans in the country
in question. See 19 CFR 351.524(d)(3).

Al Jazeera had government-provided
loans outstanding during the POI for
which benchmarks are needed.
However, none of Al Jazeera’s non-
government loans provides a suitable
rate because none was taken out in the
years the government loans were
approved. Therefore, we are relying on
the national average cost of long-term
fixed-rate loans as reported by the
World Bank and submitted by the GSO.
(GSO QQR at Appendices B.1.1-1 and
B.1.I-2.) We have included in the
average cost of fixed-rate long-term
loans, the additional fees that would be
incurred in obtaining loans from
commercial banks, as reported by the
GSO. (GSO QR at 25.)

Analysis of Programs

Based upon our analysis of the
petition and the responses to our
questionnaires, we preliminarily
determine the following:

I. Programs Preliminarily Determined
To Be Countervailable

A. Soft Loans for Industrial Projects
Under Royal Decree 17/97

Royal Decree (“RD’’) 17/97 made soft
loans available to the private sector with
the goals of diversifying the economy of
Oman and developing industry,
agriculture, fisheries, tourism,
education, health services, and

traditional crafts in Oman. Under this
program, applicants approved by the
Ministry of Commerce and Industry
received loans at three percent interest
from commercial banks in Oman, with
the difference between the three percent
rate and the commercial interest rate
covered by the GSO. (GSO QR at 15.)
The soft loan program under RD 17/97
originated in 1997 and terminated in
2006. (GSO SQR at 12 and Appendix
SQ-20.) Beginning in 2007, soft loans
were made by the Oman Development
Bank. (GSO QR at 16.) The GSO
reported that Al Jazeera had soft loans
under the earlier RD 17/97 program
outstanding during the POI, but has not
received any loans from the Oman
Development Bank. (GSO QR at 15.) The
two loans outstanding were granted in
1998 and 2004, respectively. (GSO QR at
24.) According to the GSO, both loans
have now been repaid in full. (GSO SQR
at 12.)

According to the GSO, firms operating
the agriculture, fisheries, industry,
tourism, education, health and
traditional crafts sectors could apply for
loans to set up, support or expand a
project. (GSO QR at 17.) After review by
the relevant ministries, a ministerial
committee would approve or disapprove
of the loan. (GSO QR at 18.) According
to Article 12 of RD 17/97, the maximum
amounts that could be approved varied
by region (150 percent of paid up capital
if the applicant was located in the
Governorate of Muscat and 250 percent
of paid up capital elsewhere) and by
corporate form (a maximum of 500,000
Omani Rial (“OR”) or up to 5,000,000
OR if the applicant was a public joint-
stock company which covered at least
40 percent of its capital by public
subscription). (GSO QR at 20.)

In response to the Department’s
request to provide information about the
amounts of assistance provided under
the program to the different recipients,
the GSO provided the aggregate amount
of loans approved during the pendency
of the program broken out between
industry, tourism, education, health,
and agriculture/fishing. (GSO QR at
Appendix B.1.G-3.) In response to the
Department’s request for a breakdown of
the information among different sectors
under the “industry” heading, by year,
the GSO responded that it does not
maintain the information in that
manner. Moreover, because there were
no sectoral criteria that affect eligibility,
the GSO stated there was no
requirement to include that information
in the applications. (GSO SQR at 15.)
The GSO did provide the amounts of
individual loans disbursed to recipients
in the industrial category. (GSO SQR at
Appendix SQ-24.)

We preliminarily determine that the
soft loans received by Al Jazeera under
RD 17/97 confer a countervailable
subsidy. The loans are a financial
contribution in the form of a direct
transfer of funds and they confer a
benefit in the amount of the difference
between the interest Al Jazeera paid on
the loans and the amount the company
would have paid on a comparable
commercial loan. See sections
771(5)(d)(i) and (e)(ii) of the Act.
Additionally, we preliminarily
determine that the subsidy was specific,
under section 771(5A)(D)(iii)(II) of the
Act, because Al Jazeera was a
predominant user of the program.

To calculate the benefit, we computed
the difference between the amounts Al
Jazeera would have paid under the
benchmark interest rates described
above and the amounts it actually paid
during the POL Because the loans were
given to finance Al Jazeera’s pipe mills,
we divided the subsidy during the POI
by Al Jazeera’s sales of circular welded
pipe during the POL

On this basis, we preliminarily
determine that Al Jazeera received a
countervailable subsidy of 0.12 percent
ad valorem under this program. See
Memorandum to the File from Sergio
Balbontin, “Preliminary Affirmative
Countervailing Duty Determination:
Calculation Memorandum for Al Jazeera
Steel Products Co. SAOG,” dated March
26, 2012.

II. Programs Preliminarily Determined
To Be Not Countervailable

A. Tariff Exemptions on Imported
Equipment, Machinery, Raw Materials,
and Packaging Materials

Under RD 61/2008, industrial
enterprises in Oman are able to import
machinery, equipment, parts, raw
materials, semi-manufactured materials
and packing material duty free.
According to the GSO, the purpose of
RD 61/2008 is to encourage and develop
all industrial projects, to raise the
contribution of the industrial sector in
the gross domestic product, and to
expand the bases of economic linkage in
the Arab States of the Gulf. RD 61/2008
supersedes similar earlier schemes
under the Organization and Promotion
of Industry Law (RD 1/79) and the
Foreign Business Investment Law (102/
94). (GSO QR at 4 and Appendix A.1.D-
1.)

RD 1/79 entered into force on January
4, 1979. According to the GSO, the
purpose of this law was to encourage
diversification of the Omani economy
and to stimulate industrial
development. (GSO SQR at 1.) Under
Article 19 of RD 1/79, licensed or
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registered industrial enterprises were
exempted from customs duties on
equipment, tools, spare parts, raw
materials, and semi-manufactured
goods. (GSO SQR at Appendix SQ-3.)

Both RD 61/2008 and RD 1/79 provide
similar definitions of the “industrial
enterprises” that are eligible to receive
the tariff exemptions: establishments
whose basic objective is to convert raw
materials or semi-manufactured goods
into manufactured goods. (GSO QR at
Appendices A.1.D-1 and GSO SQR at
Appendix SQ-3.) Also, both decrees
outline the process for receiving an
industrial license. Under RD 61/2008,
the procedure for obtaining an
industrial license is “‘automatic,”
according to the GSO, upon submission
of the required documentation
(commercial registration, business plan
and approval from the Ministry of
Environment). Further, the GSO states
that there is no discretion in the
procedure, as the application process
has been fully automated through a
“one stop shop” IT system. (GSO QR at
8.)

Al Jazeera’s industrial license was
obtained under RD 1/79, as well as its
initial tariff exemption. According to
Article 5 of RD 1/79, industrial
enterprises could not be established or
change their capacity, size, purpose or
site without obtaining an industrial
license from the Ministry of Commerce
and Industry. To obtain an industrial
license, companies would submit an
application to the Ministry. This
application requested a wide range of
information including: a list of
shareholders, estimated investment, a
description of the products to be
produced, annual output, a description
of the manufacturing process, the
numbers and types of labor required,
market and marketing information
(imports of the product, domestic
production of the product, exports, and
proposed distribution channels), details
of plant and machinery, raw materials
requirements, and utilities
requirements. (GSO QR at Appendix
A.1.G-6.) The decision of whether to
grant the industrial license rested with
the Directorate General of Industry
(Ministry of Commerce and Industry).
(GSO SQR at Appendix SQ-3.)
According to the GSO, the Ministry
relied upon non-binding guidelines for
granting these licenses. (GSO SQR at 2.)

To obtain the tariff exemption under
RD 1/79, the industrial enterprise would
submit to the Ministry of Commerce and
Industry its industrial license along
with a list of the materials and
equipment it intended to import and the
annual amounts. (GSO SQR at 2 and
Appendix SQ—4.) The procedure under

RD 61/2008 is similar except that final
approval of the Ministry of Finance is
also required in order to ensure that the
application conforms with the uniform
customs law of the Arab Gulf
Cooperation Council. (GSO SQR at 3
and Appendix SQ-6.) RD 61/2008 also
provides at Article 16 that priority in
granting the tariff exemptions will be
given, inter alia, to enterprises
producing goods for exports. (GSO QR
at Appendix A.1.D-1.)

As noted above, Al Jazeera received
its industrial license and initial tariff
exemption under RD 1/79. According to
the GSO, if a company needs to import
raw materials in excess of the amount
for which the exemption was granted, it
must file a new request with the
Ministry of Commerce and Industry.
(GSO QR at 6.) Al Jazeera received a
new approval under RD 61/2008. (GSO
QR at 11.)

The GSO states that processes for
granting industrial licenses in Oman are
“automatic.” Regarding the former,
companies apply though an online
system administered by the Ministry of
Commerce and Industry. According to
the Ministry of Commerce and Industry,
no firm that met the legal and regulatory
requirements for an industrial license
has been denied a license. (GSO QR at
Appendix A.1.G—4 and GSO SQR at 6.)
Specifically, rejections of license
applications occur only when the
applicant does not constitute an
“industrial enterprise,” or when the
applicant cancels its plans and does not
complete the steps for registration. (GSO
QR at 8.)

In its pre-preliminary comments,
Wheatland Tube points to Al Jazeera’s
application for its industrial license
and, in particular, the section of the
application that requests information
about exports. Citing 19 CFR 351.514
and prior findings by the Department,2
Wheatland Tube argues that the
application by its terms renders the
tariff exemptions an export subsidy. We
preliminarily disagree. The application
cited by Wheatland Tube is the
application for an industrial license
which, while necessary for the tariff
exemption, is not in itself a subsidy
program. Instead, as explained above, an
industrial license is required to start,
expand, or relocate any enterprise that
converts raw materials or semi-
manufactured goods into manufactured

2 See, e.g., Aluminum Extrusions From the
People’s Republic of China: Final Affirmative
Countervailing Duty Determination, 76 FR 18521,
18524 (April 4, 2011), and Drill Pipe From the
People’s Republic of China: Final Affirmative
Countervailing Duty Determination, Final
Affirmative Critical Circumstances Determination,
76 FR 1971 (January 11, 2011).

goods. Thus, while we acknowledge our
regulation, which looks to whether
exportation or anticipated exportation is
a condition for receipt of benefits under
a program, and our past determinations
in which we have found export
contingency when an application for a
subsidy required information on the
firm’s exports, we do not agree that such
questions on an application for
something as fundamental as an
industrial license necessarily means that
a separate subsidy program is specific as
an export subsidy. Therefore, we have
focused our analysis on the procedures
for obtaining the tariff exemptions.

As explained above, applications for
tariff exemptions are filed with the
Ministry of Commerce and Industry.
According to the GSO, the approval
process for duty exemptions is
automatic and does not take into
account the export performance or
potential of the applicant, the use of
domestic over imported goods, the
industry or sector in which the
applicant operated, or the location of
the applicant. (GSO QR at 9-10 and
GSO SQR at 4-5.) More recently, the
tariff exemptions application has also
been referred to the Ministry of Finance,
which carries out a formal check of
whether the applicant corresponds to
the company named in the industrial
license, whether the capital goods
pertain to the activity of the company,
and whether the quantity the applicant
seeks to import is consistent with its
output. (GSO QR at 6.) The GSO states
that there is no discretion in deciding
whether to grant the duty exemption
when the regulations are met (GSO QR
at 6—7) and that no qualifying
companies have been denied tariff
exemptions. (GSO QR at Appendix
A.F.1-2 and GSO SQQR at 6.) The
submitted data shows that hundreds of
approvals are made per year. (GSO SQR
at Appendix SQ-5.) The GSO further
explains that the “priority” described in
Article 16 of RD 61/2008 for granting
tariff exemptions to certain enumerated
sectors means that if two or more
applications were filed
contemporaneously, the enterprise in
the designated sector would receive the
tariff exemption prior to the other
applicants. (GSO QR at 7-8.)

In response to the Department’s
request to provide information about the
amounts of assistance provided under
the program to the different industries
in Oman, the GSO explained that it does
not maintain this data. Specifically,
recipients of the import duty
exemptions are not classified by the
International Standard Industrial
Classification. (GSO SQR at 6.) Nor does
the GSO maintain information on the
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duties it would have collected but for
the exemption. (GSO SQR at 7.)

In summary, based on information
submitted by the GSO, the tariff
exemptions are granted automatically
and without regard to the firm’s export
performance or potential, use of
domestic over imported goods, industry
sector or location. Moreover, hundreds
of applications are approved in a year
and no applications have been rejected.
The GSO has explained that it is not
able to provide information regarding
the distribution of duty exemptions
because of the nature of the benefit
(exemptions) and the manner in which
the recipients submit their data.

On this basis, we preliminarily
determine that the GSO’s program
providing tariff exemptions on imported
raw materials and equipment does not
confer a countervailable subsidy
because it is not specific within the
meaning of section 771(5A) of the Act.
At verification, we intend to examine
the applications and the approval
process to confirm that the tariff
exemptions are, in fact, used by
industries producing a wide variety of
products. Also, we invite the parties to
comment on the distinction we have
made in this preliminary determination
to focus on the application process for
benefits under the tariff exemption
program rather than on the application
for the company’s industrial license.

Provision of Electricity for Less Than
Adequate Remuneration (“LTAR”)

The provision of electricity to
consumers in Oman is heavily
regulated. (GSO QR at Appendix C.1-5
at 15.) In particular, in accordance with
Article 10 of RD78/2004, the rates that
are charged for electricity are approved
by the Council of Ministers. (GSO QR at
Appendix C.1-1.) During the POI, all
industrial users in all regions of Oman
paid uniform rates. (GSO QR at 37.) To
be eligible for the industrial user rate, a
company must have a letter of
recommendation from the Ministry of
Commerce and Industry and meet a
stipulated power factor. (GSO QR at
Appendix C.1-3 at 37.) According to the
GSO, letters of recommendation are
given to all companies with an
industrial license. (GSO QR at 39.)
During the POI, there were over 1.5
million industrial users of electricity in
Oman. (GSO QR at Appendix C.1-3 at
10.)

The electricity bills submitted by Al
Jazeera show that it paid the established
rates. (AJ QR at Exhibit 13.)

Because all industrial users pay the
same rates for electricity, we
preliminarily determine that any
potential subsidy related to the GSO’s

provision of electricity is not specific
within the meaning of section 771(5A)
of the Act.

C. Provision of Water for LTAR

Ministerial Decision 11/2000
establishes a uniform water tariff for all
commercial users in Oman. (GSO QR at
Appendix C.2-1.) The water bills
submitted by Al Jazeera show that it
paid the established rates. (A] QR at
Exhibit 14.)

Because all commercial users pay the
same tariff for water, we preliminarily
determine that any potential subsidy
related to the GSO’s provision of water
is not specific within the meaning of
section 771(5A) of the Act.

D. Provision of Natural Gas for LTAR

According to the GSO, the Ministry of
Oil and Gas is the central buyer and
seller of gas in the Sultanate. The
Ministry buys gas from producers and
resells it to power plants, industrial
estates, and LNG producers. Further,
according to the GSO, the natural gas
network delivers gas for industrial
purposes only and companies using gas
for industrial purposes must be located
in or close to an industrial estate. (GSO
QR at 43.)

The GSO states that virtually all
industries in Oman are located in
industrial estates or free trade zones.
(GSO QR at 33.) This is due in part to
infrastructural constraints, such as the
fact that natural gas is not readily
available outside of these areas.
Additionally, according to the GSO, the
zoning in the Sultanate is very strict: an
industry seeking to locate outside an
industrial estate or free trade zone
would have to apply to have the land
reclassified as industrial land. Id.
Finally, industrial estates serve as “‘one-
stop-shops” where all the applications
for an industrial installation can be
made, rather than having to apply to
many different agencies. Id.

Regarding natural gas, all industrial
companies located in all of industrial
estates pay the same rate. (GSO QR at
42.) Al Jazeera is located in the Sohar
Industrial Estate and the natural gas
bills it submitted show that it paid the
standard rate charged to all industries
located in Sohar Industrial Estate and
all other industrial estates. (A] QR at
Exhibit 15.) Companies located nearby,
but outside of industrial estates
normally purchase gas from the
Ministry of Oil and Gas, but are
supplied by the industrial estates.
According to the GSO, these companies
would normally pay the same for
natural gas as companies within the
industrial estates, but might pay more if
the cost of providing the gas was higher

due, for example, to having constructed
a pipeline. (GSO SQR at 13.)

Because all industrial users proximate
to the gas pipeline pay the same price
for natural gas, we preliminarily
determine that any potential subsidy
related to the GSO’s provision of natural
gas is not specific within the meaning
of section 771(5A) of the Act.

E. Provision of Land and/or Buildings
for LTAR

As explained above under ‘“Provision
of Natural Gas for LTAR,” the GSO
states that virtually all industries in
Oman are located in industrial estates or
free trade zones. These estates and
zones have been established on
government-owned land and are
managed by the Public Establishment
for Industrial Estates. (GSO QR at 33.) A
small number of very large industrial
companies, established by the GSO, are
located outside the industrial estates on
government-owned land, but the GSO
does not provide land under lease
outside of the industrial estates. (GSO
SQR at 13.)

Privately owned “industrial land”
outside of the estates differs from land
in the estates, according to the GSO.
(GSO SQR at 14.) The plots cannot
exceed 85 square meters and rental
periods are shorter than those in the
estates (which range about 25 years).
(GSO SQQR at 14.) Companies located
outside the estates are small workshops
such as carwashes and welders which
cannot rent land in the industrial estates
because they are not industrial
establishments per RD 61/2008. Id. The
lease rates for these plots are set by the
market and, according to the GSO,
possibly range around .50 OR per square
meter/month. Also according to the
GSO, no land in the vicinity of the
Sohar industrial estate (where Al Jazeera
is located) is provided under lease to
industrial establishments by private
parties. Id.

Regarding lease rates in the industrial
estates, the GSO reports that they are set
taking into account the location of the
industrial estate and lease rates in
neighboring countries. Id. Lease rates in
the Sohar and Rusayl Industrial Estates
are uniform at 0.5 OR per square meter
per year, while the lease rates in effect
for the five other industrial estates
maintained by the GSO are 0.25 OR per
square meter per year for the first five
years and 0.5 OR per square meter per
year thereafter. (GSO SQR at Appendix
SQ-23.) Lease rates in the free trade
zones are typically higher, ranging from
1.5 to 2.5 OR per square meter per year.
(GSO SQR at 15.)

According to the GSO, these higher
prices reflect additional services and
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benefits available in the free trade
zones: one stop shop for industrial
license and work permits, and various
regulatory and policy exemptions. If the
land in the free trade zone is not
developed, the lease rates may be lower.
Id.

In summary, the GSO provides
industrial land under leases in
industrial estates and free trade zones.
Companies locating in free trade zones
receive benefits or services that are not
received in the industrial estates and the
lease rates in free trade zones are,
therefore, higher. Within the industrial
estates, the rates are uniform except for
the existence of “introductory” rates in
certain zones. Because Al Jazeera has
been located in Sohar Industrial Estate
beyond any “introductory” period in
the other industrial estates, it would
face the uniform rate of 0.50 OR.

Because all recipients of industrial
leases in the industrial estates that have
been located there beyond five years pay
the same lease rates, we preliminarily
determine that any potential subsidy
related to the GSO’s provision of
industrial leases is not specific within
the meaning of section 771(5A) of the
Act.

III. Programs Preliminarily Determined
To Be Not Used By Respondents or To
Not Provide Benefits During the POI

A. Exemption from Corporate Income
Tax

Based on information included in Al
Jazeera’s questionnaire response,
Wheatland Tube alleged that Al Jazeera
benefitted from a countervailable
exemption from income tax during the
POL. Al Jazeera’s response indicates that
the company has a tax loss for 2009
(relating to the tax return filed during
the POI) (AJ SQR at 5) and did not
belatedly pay corporate income taxes in
2009 for prior years. (A] NSQR at 2.)
Therefore, we preliminarily determine
that any income tax exemption was not
used during the POL

B. Pre-Shipment Export Credit
Guarantees

IV. Programs For Which More
Information Is Required

A. Export Credit Discounting Subsidy
(identified as “‘Post-Shipment Financing
Loans” in the Initiation Notice)

The Export Credit Guarantee Agency
of Oman (“ECGA”) is the national
export credit agency of the Sultanate.
Exporters whose sales are insured by
ECGA can discount their export bills
with commercial banks and ECGA
provides a one percent subsidy on the
export sales it has insured. (GSO QR at

26.) Al Jazeera received an interest
subsidy for a loan outstanding during
the POL. (AJ QR at 13-14.) However, the
interest subsidy for this loan was
received after the POI. (AJ SQR at 4.)
Consequently, the interest subsidy does
not give rise to a benefit during the POL

We intend to seek further information
from Al Jazeera regarding possible
interest subsidies received during the
POI arising from loans outstanding prior
to the POL

Verification

In accordance with section 782(i)(1) of
the Act, we will verify the information
submitted by the respondents prior to
making our final determination.

Preliminary Negative Determination

In accordance with section
703(d)(1)(A)(i) of the Act, we have
calculated an estimated countervailable
subsidy rate for Al Jazeera. Further,
because Al Jazeera is the only company
for which a rate has been calculated, we
are also assigning that rate to all other
producers and exporters of circular
welded pipe from Oman.

Net subsidy

Exporter/manufacturer rate

Al Jazeera Tube Mills Com-
pany SAOG.
All Others

0.12 percent

0.12 percent

Because all of the rates are de
minimis, we preliminarily determine
that no countervailable subsidies are
being provided to the production or
exportation of circular welded pipe
from Oman. As such, we will not direct
CBP to suspend liquidation of entries of
the subject merchandise.

ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non-
privileged and non-proprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Assistant Secretary for
Import Administration.

In accordance with section 705(b)(3)
of the Act, if our final determination is
affirmative, the ITC will make its final
determination within 75 days after the
Department makes its final affirmative
determination.

Disclosure and Public Comment

In accordance with 19 CFR
351.224(b), we intend to disclose to the
parties the calculations for this
preliminary determination within five
days of its announcement. Due to the
anticipated timing of verification and
issuance of verification reports, case
briefs for this investigation must be
submitted no later than one week after
the issuance of the last verification
report. See 19 CFR 351.309(c)(i) (for a
further discussion of case briefs).
Rebuttal briefs must be filed within five
days after the deadline for submission of
case briefs, pursuant to 19 CFR
351.309(d)(1). A list of authorities relied
upon, a table of contents, and an
executive summary of issues should
accompany any briefs submitted to the
Department. Executive summaries
should be limited to five pages total,
including footnotes. See 19 CFR
351.309(c)(2) and (d)(2).

Section 774 of the Act provides that
the Department will hold a public
hearing to afford interested parties an
opportunity to comment on arguments
raised in case or rebuttal briefs,
provided that such a hearing is
requested by an interested party. If a
request for a hearing is made in this
investigation, we intend to hold the
hearing two days after the deadline for
submission of the rebuttal briefs,
pursuant to 19 CFR 351.310(d), at the
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, DC 20230. Parties should
confirm by telephone the time, date, and
place of the hearing 48 hours before the
scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must electronically submit a
written request to the Assistant
Secretary for Import Administration
using IA ACCESS, within 30 days of the
publication of this notice, pursuant to
19 CFR 351.310(c). Requests should
contain: (1) The party’s name, address,
and telephone; (2) the number of
participants; and (3) a list of the issues
to be discussed. Oral presentations will
be limited to issues raised in the briefs.
See id.

This determination is published
pursuant to sections 703(f) and 777(i) of
the Act.

Dated: March 26, 2012.

Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2012-7839 Filed 3-30-12; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-818]

Low Enriched Uranium From France:
Final Results of Antidumping Duty
Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department published
the preliminary results of a changed
circumstances review of the
antidumping duty order on low
enriched uranium (LEU) from France on
February 10, 2012,1 in which the
Department preliminarily determined
that it is appropriate to issue, for this
entry only, an amendment to the scope
of the order to extend by 18 months the
deadline otherwise applicable to
Eurodif S.A. and AREVA NP Inc.
(collectively, AREVA), for the re-
exportation of one entry of LEU. We
invited parties to comment. Based on
comments submitted by the parties, the
Department is making no changes to the
Preliminary Results.

DATES: Effective Date: April 2, 2012.

FOR FURTHER INFORMATION CONTACT:
Emily Halle or Dana Mermelstein, AD/
CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—0176 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:
Background

On February 13, 2002, the Department
published an antidumping order on LEU
from France.2 The order contains a
provision that excludes, from the scope
of the order, LEU owned by a “foreign
utility end-user and imported into the
United States by or for such end-user
solely for purposes of conversion by a
U.S. fabricator into uranium dioxide
(UO) and/or fabrication into fuel
assemblies so long as the uranium
dioxide and/or fuel assemblies deemed
to incorporate such imported LEU (i)
remain in the possession and control of
the U.S. fabricator, the foreign end-user,
or their designed transporter(s) while in
U.S. customs territory, and (ii) are re-

1 See Low Enriched Uranium from France:
Preliminary Results of Antidumping Duty Changed
Circumstances Review, 77 FR 7128 (February 10,
2012) (Preliminary Results).

2 See Notice of Amended Final Determination of
Sales at Less Than Fair Value and Antidumping
Duty Order: Low Enriched Uranium From France,
67 FR 6680 (February 13, 2002).

exported within eighteen (18) months of
entry of the LEU for consumption by the
end-user in a nuclear reactor outside the
United States. Such entries must be
accompanied by the certifications of the
importer and end user.”

As for evaluating AREVA’s request,
the Department published, in
accordance with sections 751(b)(1) and
(d)(1) of the Tariff Act of 1930, as
amended (Act), and 19 CFR 351.216, the
Preliminary Results, in which we
determined that the evidence provided
by AREVA is sufficient to establish that
the circumstances of its request are
extraordinary, and beyond the control of
AREVA and the Japanese end-user.
Therefore, we preliminarily determined
that it was appropriate, for this entry
only, to amend the scope of the order
and to extend the deadline for the re-
exportation of this sole LEU entry from
18 months to 36 months. We invited
parties to comment on the Preliminary
Results. On February 17, 2012, AREVA
timely submitted a letter in support of
the Department’s Preliminary Results.
On February 24, 2012, USEC Inc. and
United States Enrichment Corporation
(collectively, USEC), timely submitted a
letter indicating that it had no objection
to the Department’s Preliminary Results
and proposing language to be used in
amending the certifications that are
required to be filed with U.S. Customs
and Border Protection (CBP) by parties
involved in re-exportation of LEU.

Scope of the Order

The product covered by the order is
all low enriched uranium (LEU). LEU is
enriched uranium hexafluoride (UF¢)
with a U235 product assay of less than
20 percent that has not been converted
into another chemical form, such as
UO., or fabricated into nuclear fuel
assemblies, regardless of the means by
which the LEU is produced (including
LEU produced through the down-
blending of highly enriched uranium).

Certain merchandise is outside the
scope of the order. Specifically, the
order does not cover enriched uranium
hexafluoride with a U235 assay of 20
percent or greater, also known as highly
enriched uranium. In addition,
fabricated LEU is not covered by the
scope of the order. For purposes of the
order, fabricated uranium is defined as
enriched uranium dioxide (UO,),
whether or not contained in nuclear fuel
rods or assemblies. Natural uranium
concentrates (U3s0g) with a U235
concentration of no greater than 0.711
percent and natural uranium
concentrates converted into uranium
hexafluoride with a U235 concentration
of no greater than 0.711 percent are not
covered by the scope of the order.

Also excluded from the order is LEU
owned by a foreign utility end-user and
imported into the United States by or for
such end-user solely for purposes of
conversion by a U.S. fabricator into
uranium dioxide (UO») and/or
fabrication into fuel assemblies so long
as the uranium dioxide and/or fuel
assemblies deemed to incorporate such
imported LEU (i) remain in the
possession and control of the U.S.
fabricator, the foreign end-user, or their
designed transporter(s) while in U.S.
customs territory, and (ii) are re-
exported within eighteen (18) months of
entry of the LEU for consumption by the
end-user in a nuclear reactor outside the
United States. Such entries must be
accompanied by the certifications of the
importer and end user.

The merchandise subject to this order
is classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
at subheading 2844.20.0020. Subject
merchandise may also enter under
2844.20.0030, 2844.20.0050, and
2844.40.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to the order is dispositive.

Final Results of Changed
Circumstances Review

Because no parties have submitted
comments opposing the Department’s
Preliminary Results, and because there
is no other information or evidence on
the record that calls into question the
Preliminary Results, the Department
determines that the deadline for re-
exportation of this sole entry should be
extended by 18 months, to no later than
November 1, 2013. AREVA and the end-
user will be required to amend the
certifications they provided to CBP at
the time of importation, prior to the
original deadline for re-exportation of
this entry, i.e., May 1, 2012. In its
comments, USEC proposed language for
amending the certifications the
Department is requiring AREVA and its
end-user to provide. The Department
agrees with USEC’s recommendation,
and will issue such instructions to CBP
for implementation.

Instructions to CBP

The Department will inform CBP that
the deadline for re-exportation of this
single entry only is extended to
November 1, 2013. The Department will
instruct CBP to collect amended
certifications from AREVA and its end-
user by May 1, 2012.

Notification

This notice serves as a reminder to
parties subject to administrative
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protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.306. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a sanctionable
violation.

We are issuing and publishing these
final results and notice in accordance
with sections 751(b) of the Act and 19
CFR 351.216 and 351.221(c)(3).

Dated: March 26, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2012-7868 Filed 3—30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Five-Year (‘““Sunset”)
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In accordance with section
751(c) of the Tariff Act of 1930, as
amended (“the Act”), the Department of
Commerce (“the Department”) is
automatically initiating a five-year
review (“Sunset Review”’) of the
antidumping duty orders listed below.
The International Trade Commission
(“the Commission”) is publishing
concurrently with this notice its notice
of Institution of Five-Year Review which
covers the same orders.

DATES: Effective Date: April 1, 2012.
FOR FURTHER INFORMATION CONTACT: The
Department official identified in the
Initiation of Review section below at
AD/CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230.
For information from the Commaission
contact Mary Messer, Office of
Investigations, U.S. International Trade
Commission at (202) 205-3193.
SUPPLEMENTARY INFORMATION:

Background

The Department’s procedures for the
conduct of Sunset Reviews are set forth
in its Procedures for Conducting Five-
Year (“Sunset”’) Reviews of

Antidumping and Countervailing Duty
Orders, 63 FR 13516 (March 20, 1998)
and 70 FR 62061 (October 28, 2005).
Guidance on methodological or
analytical issues relevant to the
Department’s conduct of Sunset
Reviews is set forth in the Department’s
Policy Bulletin 98.3—Policies Regarding
the Conduct of Five-Year (“‘Sunset”)
Reviews of Antidumping and
Countervailing Duty Orders: Policy
Bulletin, 63 FR 18871 (April 16, 1998),
and in Antidumping Proceedings:
Calculation of the Weighted-Average
Dumping Margin and Assessment Rate
in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR
8101 (February 14, 2012).

Initiation of Review

In accordance with 19 CFR
351.218(c), we are initiating the Sunset
Review of the following antidumping
duty orders:

Department
DOC Case No. ITC Case No. Country Product contact
A-570-866 .......ccvririeinene 731-TA-921 ....cciiiiiee China ..ooeeiieeeieceeeeee Folding Gift Boxes (2nd Review) | Jennifer Moats,
(202) 482-5047
A—428-820 ....cooevireieiee 731-TA=709 ....cceecvvreennne Germany ......cccoeeeeeneneenn Seamless Pipe and Pressure | Dana Mermelstein,
Pipe (3rd Review). (202) 482—-1391

Filing Information

As a courtesy, we are making
information related to Sunset
proceedings, including copies of the
pertinent statue and Department’s
regulations, the Department schedule
for Sunset Reviews, a listing of past
revocations and continuations, and
current service lists, available to the
public on the Department’s Internet
Web site at the following address:
http://ia.ita.doc.gov/sunset/. All
submissions in these Sunset Reviews
must be filed in accordance with the
Department’s regulations regarding
format, translation, and service of
documents. These rules can be found at
19 CFR 351.303.

This notice serves as a reminder that
any party submitting factual information
in an AD/CVD proceeding must certify
to the accuracy and completeness of that
information. See section 782(b) of the
Act. Parties are hereby reminded that
revised certification requirements are in
effect for company/government officials

as well as their representatives in all
AD/CVD investigations or proceedings
initiated on or after March 14, 2011. See
Certification of Factual Information to
Import Administration During
Antidumping and Countervailing Duty
Proceedings: Interim Final Rule, 76 FR
7491 (February 10, 2011) (“Interim Final
Rule”) amending 19 CFR 351.303(g)(1)
and (2) and supplemented by
Certification of Factual Information To
Import Administration During
Antidumping and Countervailing Duty
Proceedings: Supplemental Interim
Final Rule, 76 FR 54697 (September 2,
2011). The formats for the revised
certifications are provided at the end of
the Interim Final Rule. The Department
intends to reject factual submissions if
the submitting party does not comply
with the revised certification
requirements.

Pursuant to 19 CFR 351.103(d), the
Department will maintain and make
available a service list for these
proceedings. To facilitate the timely

preparation of the service list(s), it is
requested that those seeking recognition
as interested parties to a proceeding
contact the Department in writing
within 10 days of the publication of the
Notice of Initiation.

Because deadlines in Sunset Reviews
can be very short, we urge interested
parties to apply for access to proprietary
information under administrative
protective order (“APO”) immediately
following publication in the Federal
Register of this notice of initiation by
filing a notice of intent to participate.
The Department’s regulations on
submission of proprietary information
and eligibility to receive access to
business proprietary information under
APO can be found at 19 CFR 351.304—
306.

Information Required From Interested
Parties

Domestic interested parties defined in
section 771(9)(C), (D), (E), (F), and (G) of
the Act and 19 CFR 351.102(b) wishing
to participate in a Sunset Review must
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respond not later than 15 days after the
date of publication in the Federal
Register of this notice of initiation by
filing a notice of intent to participate.
The required contents of the notice of
intent to participate are set forth at 19
CFR 351.218(d)(1)(ii). In accordance
with the Department’s regulations, if we
do not receive a notice of intent to
participate from at least one domestic
interested party by the 15-day deadline,
the Department will automatically
revoke the order without further review.
See 19 CFR 351.218(d)(1)({ii).

If we receive an order-specific notice
of intent to participate from a domestic
interested party, the Department’s
regulations provide that all parties
wishing to participate in the Sunset
Review must file complete substantive
responses not later than 30 days after
the date of publication in the Federal
Register of this notice of initiation. The
required contents of a substantive
response, on an order-specific basis, are
set forth at 19 CFR 351.218(d)(3). Note
that certain information requirements
differ for respondent and domestic
parties. Also, note that the Department’s
information requirements are distinct
from the Commission’s information
requirements. Please consult the
Department’s regulations for
information regarding the Department’s
conduct of Sunset Reviews.! Please
consult the Department’s regulations at
19 CFR Part 351 for definitions of terms
and for other general information
concerning antidumping and
countervailing duty proceedings at the
Department.

This notice of initiation is being
published in accordance with section
751(c) of the Act and 19 CFR 351.218
(c).

Dated: March 22, 2012.

Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-7863 Filed 3—30-12; 8:45 am]
BILLING CODE 3510-DS-P

1In comments made on the interim final sunset
regulations, a number of parties stated that the
proposed five-day period for rebuttals to
substantive responses to a notice of initiation was
insufficient. This requirement was retained in the
final sunset regulations at 19 CFR 351.218(d)(4). As
provided in 19 CFR 351.302(b), however, the
Department will consider individual requests to
extend that five-day deadline based upon a showing
of good cause.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-898]

Chlorinated Isocyanurates From the
People’s Republic of China:
Rescission of Antidumping Duty New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
DATES: Effective Date: April 2, 2012.
SUMMARY: The Department of Commerce
(the Department) initiated a new
shipper review of the antidumping duty
order on chlorinated isocyanurates
(chlorinated isos) from the People’s
Republic of China (PRC) for the period
of June 1, 2011, through February 29,
2012. As discussed below, we determine
that the producer and exporter Puyang
Cleanway Chemicals Ltd. (Puyang
Cleanway) did not satisfy the regulatory
requirements to request a new shipper
review; therefore, we are rescinding this
new shipper review.
FOR FURTHER INFORMATION CONTACT:
Andrew Huston, AD/CVD Operations,
Office 6, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-4261.

SUPPLEMENTARY INFORMATION

Background

The antidumping duty order on
chlorinated isos from the PRC was
published on June 24, 2005. See Notice
of Antidumping Duty Order:
Chlorinated Isocyanurates from the
People’s Republic of China, 70 FR 36561
(June 24, 2005). On December 30, 2011,
the Department received a timely
request for a new shipper review (NSR)
from Puyang Cleanway in accordance
with 19 CFR 351.214(c) and 19 CFR
351.214(d). On January 31, 2012, the
Department initiated the NSR. See
Chlorinated Isocyanurates From the
People’s Republic of China: Initiation of
New Shipper Review, 77 FR 5773
(February 6, 2012) (Initiation Notice).

Period of Review

Usually, in accordance with 19 CFR
351.214(g)(1)(i)(B), the period of review
(POR) for new shipper reviews initiated
in the month immediately following the
semi-annual anniversary month is the
six-month period immediately
preceding the semiannual anniversary
month (in this instance, June 1, 2011,
through November 30, 2011). Puyang
Cleanway’s sale, which took place in
November of the POR, had not yet

entered by the end of the standard
regulatory POR. The Department,
however, has in the past extended a
POR forward to capture entries for sales
made during the POR that have not yet
entered during the POR specified by the
Department’s regulations. Therefore,
consistent with 19 CFR.214(f)(2)(ii), the
Department stated, in the Initiation
Notice, that it was extending the POR
for the NSR forward to allow Puyang
Cleanway to enter this sale. We stated
that in no case, however, would we
extend the POR past February 29, 2012.
This decision allowed Puyang Cleanway
more than three months to enter its
November shipment.

Scope of the Order

The products covered by the order are
chlorinated isocyanurates (chlorinated
isos), which are derivatives of cyanuric
acid, described as chlorinated s-triazine
triones. There are three primary
chemical compositions of chlorinated
isos: (1) Trichloroisocyanuric acid
(C15(NCO)3), (2) sodium
dichloroisocyanurate (dihydrate)
(NaCl,(NCO)3(2H,0), and (3) sodium
dichloroisocyanurate (anhydrous)
(NaCl>(NCO)s). Chlorinated isos are
available in powder, granular, and
tableted forms. The order covers all
chlorinated isos.

Chlorinated isos are currently
classifiable under subheadings
2933.69.6015, 2933.69.6021,
2933.69.6050, 3808.40.50, 3808.50.40
and 3808.94.5000 of the Harmonized
Tariff Schedule of the United States
(HTSUS). The tariff classification
2933.69.6015 covers sodium
dichloroisocyanurates (anhydrous and
dihydrate forms) and
trichloroisocyanuric acid. The tariff
classifications 2933.69.6021 and
2933.69.6050 represent basket categories
that include chlorinated isos and other
compounds including an unfused
triazine ring. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
order is dispositive.

Rescission of the Antidumping Duty
New Shipper Review of Puyang
Cleanway

In the Initiation Notice, the
Department extended the POR to allow
Puyang Cleanway to complete entry of
its sale of subject merchandise. The
Department stated in the Initiation
Notice that, if this sale had not yet
entered by February 29, 2012, the
Department intended to rescind this
NSR. The Department contacted Puyang
Cleanway’s counsel regarding this entry
and received no indication that the
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shipment had entered the country. See
Memorandum to the File, “Information
Regarding Entries of Subject
Merchandise During the Period of
Review,” March 16, 2012. Entry data
requested from U.S. Customs and
Border Protection (CBP) does not
indicate that this shipment has entered
the country. Id. Because Puyang
Cleanway has not demonstrated that
this sale has entered the United States,
there is no basis for conducting an NSR
since there must be a suspended entry
in order for the Department to conduct
the review. Therefore, we are rescinding
the NSR of Puyang Cleanway.

Assessment Rates

Any entries of exports made by
Puyang Cleanway will be subject to the
PRC-wide rate. The Department is
currently conducting an administrative
review for the POR, June 1, 2010,
through May 31, 2011, in which the
PRC-wide rate is under review. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, Request for Revocations in Part
and Deferral of Administrative Reviews,
76 FR 45227 (July 28, 2011). We will
instruct CBP to assess antidumping
duties on entries exported by Puyang
Cleanway at the appropriate PRC-wide
rate determined in the 2010-2011
administrative review. Because there
were no suspended entries at the time
of initiation, no bonding option
instructions were sent to CBP at the
initiation of this NSR; therefore the
Department does not need to issue
instructions to CBP no longer allowing
posting a bond in lieu of cash-deposit,
as is typically done when an NSR is
rescinded.

Notification Regarding Administrative
Protective Orders

This notice is the only reminder to
parties subject to an administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under the APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

Notification to Importers

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with

this requirement could result in the
Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are publishing this determination
and notice in accordance with sections
751(a)(2)(B) and 777(i) of the Act and 19
CFR 351.214(f)(3).

March 26, 2012.
Gary Taverman,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2012-7843 Filed 3—-30-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA626

Marine Mammals; File No. 16111

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given John
Calambokidis, Cascadia Research
Collective, Waterstreet Building, 218 ¢
West Fourth Avenue, Olympia, WA
89501, has applied in due form for a
permit to conduct research on marine
mammals.

DATES: Written, telefaxed, or email
comments must be received on or before
May 2, 2012.

ADDRESSES: The application and related
documents are available for review by
selecting “Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 16111 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices: See
SUPPLEMENTARY INFORMATION.

Written comments on these
applications should be submitted to the
Chief, Permits, and Conservation
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301)713-0376, or by email
to NMFS.Pr1Comments@noaa.gov.
Please include the File No. in the
subject line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The

request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Carrie Hubard or Laura Morse at
(301)427-8401.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and the regulations governing
the taking, importing, and exporting of
endangered and threatened species (50
CFR 222-226).

Mr. John Calambokidis requests a
five-year permit to study cetaceans and
pinnipeds in the eastern North Pacific,
from Central America to Alaska. The
research is a continuation of long-term
studies designed to examine marine
mammal abundance, distribution,
population structure, habitat use, social
structure, movement patterns, diving
behavior, and diet. The proposed project
would also assess the impact of human
activities such as ship strikes, noise
exposure, contaminants, and fishery
interactions on marine mammals. Focal
species are blue (Balaenoptera
musculus), fin (B. physalus), humpback
(Megaptera novaeangliae), eastern gray
(Eschrichtius robustus), sperm (Physeter
macrocephalus), and beaked
(Mesoplodon spp.) whales. An
additional 15 cetacean species and five
pinniped species would also be studied,
including the endangered sei whale (B.
borealis), endangered Southern Resident
stock of killer whales (Orcinus orca),
and the threatened eastern stock of
Steller sea lions (Eumetopias jubatus).
Aerial surveys would be conducted to
study abundance and distribution, and
to track tagged animals. Ground surveys
would consist of population counts and
scat collection to study harbor seals
(Phoca vitulina) and other pinnipeds at
haul-out areas in Puget Sound and
throughout Washington. Vessel surveys
would include photo-identification,
behavioral focal follows, underwater
observations and filming, hydroacoustic
prey determination, passive acoustic
recording, breath sampling, biopsy
sampling, collection of sloughed skin,
and attachment of suction cup and dart
tags. Tags would provide a variety of
information such as video images,
acoustic recordings, movement data,
and physiology information.

A draft environmental assessment
(EA) has been prepared in compliance
with the National Environmental Policy
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Act of 1969 (42 U.S.C. 4321 et seq.), to
examine whether significant
environmental impacts could result
from issuance of the proposed scientific
research permit. The draft EA is
available for review and comment
simultaneous with the permit
application.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of the
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Documents may be reviewed in the
following locations: Permits and
Conservation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13705, Silver
Spring, MD 20910; phone (301)427—
8401; fax (301)713—-0376;

Northwest Region, NMFS, 7600 Sand
Point Way NE., BIN C15700, Bldg. 1,
Seattle, WA 98115-0700; phone
(206)526—6150; fax (206)526—6426;

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802—-1668; phone
(907)586—7221; fax (907)586-7249; and
Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213; phone (562)980—4001;
fax (562)980—4018.

Dated: March 28, 2012.
Tammy C. Adams,

Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012-7859 Filed 3-30-12; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XB139

Marine Mammals; File No. 17178

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
Virginia Institute of Marine Science
[Responsible Party: Elizabeth Canuel,
Ph.D.], P.O. Box 1346, Route 1208
Greate Road, Gloucester Point, VA
23062, has applied in due form for a
permit to import marine mammal parts
for scientific research.

DATES: Written, telefaxed, or email
comments must be received on or before
May 2, 2012.

ADDRESSES: The application and related
documents are available for review by

selecting ‘“Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 17178 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone
(301)427-8401; fax (301)713-0376;

Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213; phone (562)980—4001;
fax (562)980—4018; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, Florida
33701; phone (727)824-5312; fax
(727)824-5309.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division, at
the address listed above. Comments may
also be submitted by facsimile to
(301)713-0376, or by email to
NMFS.Pr1Comments@noaa.gov. Please
include File No. 17178 in the subject
line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Laura Morse or Amy Sloan, (301)427—
8401.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), and the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216).

The objective of the proposed
research is to use chemical signals to
provide insight into the dietary
preferences and feeding ecology of
Antarctic marine mammals by analyzing
seal and whale samples for persistent
organic pollutants, mercury, and stable
isotopes. The following archived
samples will be imported from the
Swedish Museum of Natural History:
fur, blood, and fat biopsies from up to
300 crabeater seals (Lobodon
carcinophaga), 200 Weddell seals
(Leptonychotes weddellii), 50 Ross seals
(Ommatophoca Rossii), and 25 leopard
seals (Hydrurga leptonyx) that were
collected in Antarctica in 1987-1988,
2008-2009, and 2010-2011. The

requested duration of the import permit
is 5 years.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMEFS is forwarding copies of the
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: March 27, 2012.
Tammy C. Adams,

Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012-7869 Filed 3—30-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XB127

International Whaling Commission;
64th Annual Meeting; Nominations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for nominations.

SUMMARY: This notice is a call for
nominees for the U.S. Delegation to the
July 2012 International Whaling
Commission (IWC) annual meeting. The
non-federal representative(s) selected as
a result of this nomination process
is(are) responsible for providing input
and recommendations to the U.S. IWC
Commissioner representing the
positions of non-governmental
organizations. Generally, only one non-
governmental position is selected for the
U.S. Delegation.

DATES: The IWC is holding its 64th
annual meeting from July 2-6, 2012, at
the El Panama Hotel in Panama City,
Panama. All written nominations for the
U.S. Delegation to the IWC annual
meeting must be received by May 7,
2012.

ADDRESSES: All nominations for the U.S.
Delegation to the IWC annual meeting
should be addressed to Ms. Monica
Medina, U.S. Commissioner to the IWC,
and sent via post to: Melissa Andersen,
National Marine Fisheries Service,
Office of International Affairs, 1315
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East-West Highway, SSMC3 Room
10876.2, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Melissa Andersen at
Melissa.Andersen@noaa.gov or 301—
427-8385.

SUPPLEMENTARY INFORMATION: The
Secretary of Commerce is charged with
the responsibility of discharging the
domestic obligations of the United
States under the International
Convention for the Regulation of
Whaling, 1946. The U.S. IWC
Commissioner has responsibility for the
preparation and negotiation of U.S.
positions on international issues
concerning whaling and for all matters
involving the IWC. The U.S. IWC
Commissioner is staffed by the
Department of Commerce and assisted
by the Department of State, the
Department of the Interior, the Marine
Mammal Commission, and by other
agencies. The non-federal
representative(s) selected as a result of
this nomination process is(are)
responsible for providing input and
recommendations to the U.S. IWC
Commissioner representing the
positions of non-governmental
organizations. Generally, only one non-
governmental position is selected for the
U.S. Delegation.

Dated: March 28, 2012.
Rebecca Lent,

Director, Office of International Affairs,
National Marine Fisheries Service.

[FR Doc. 2012-7852 Filed 3-30-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XB128

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Western Pacific Fishery
Management Council (Council) is
hosting the Council Coordination
Committee (CCC) meeting on Tuesday
May 1, 2012 through Thursday May 3,
2012, in Hawaii. The purpose of the
meeting is to enable NMFS and NOAA
officials and others to exchange
information with the Regional Fishery
Council Chairs and Executive Directors.
DATES: The CCC general meeting session
will be held on May 1, 2012, from

1:30 p.m. to 5:30 p.m., May 2, 2012 from
8 a.m. to 4 p.m. and on May 3, 2012
from 8 a.m. to 6 p.m. For specific times
and agendas, see SUPPLEMENTARY
INFORMATION.

ADDRESSES: The CCC meeting will be
held at the Mauna Lani Bay Hotel
Ballroom, 68—1400 Mauna Lani Drive,
Big Island, HI 96743; telephone: (808)
885—-6622.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
Council office, 1164 Bishop Street, Suite
1400, Honolulu, HI 96813; telephone:
(808) 522-8220.

SUPPLEMENTARY INFORMATION: The
agenda for the CCC general session
meeting will include the items listed
here. The order in which agenda items
are addressed may change. The CCC
will meet as late as necessary to
complete scheduled business.

Schedule and Agenda for the CCC
Meeting

1:30 p.m.- 5:30 p.m., Tuesday, May 1,
2012

1. Welcome and Introductions.

2. Opening Remarks.

3. Remarks from the Governor.

4. Council Reports on Status of
Implementing Magnuson-Stevens Act
(MSA) Provisions and Other Current
Activities of Interest.

8 a.m.—4 p.m., Wednesday, May 2, 2012

5. Panel Presentation and Discussion
on Endangered Species Act Jeopardy
Determination in Fisheries
Management—Past, Present and Future.

6. Panel Discussion.

7. Litigation.

a. Regional Fishery Management
Council Counsel Representation.
b. Update on Lawsuits.

8. Stock Assessments.

a. Next Generation Stock
Assessments and Priorities.

b. Fisheries and the Environment
(FATE).

c. Advanced Technology.

d. National Scientific and Statistical
Committee (SSC) IV Recommendations.
e. Use (or lack thereof) of Best

Available Science.
f. Allocating Resources to Support
Assessments.

9. Bycatch, Cooperative Research,
Habitat, 5-year Council Research Plan—
Funding Opportunities for These
Programs.

10. Report on the Success of MPAs for
Fisheries.

11. President Obama’s Executive
Order on Improving Regulations and
Regulatory Review (E.O. 13563).

8 a.m.—6 p.m., Thursday, May 3, 2012
12. Report on Legislation.

13. Administration’s Activities on
Coastal and Marine Spatial Planning
and the National Ocean Council.

14. Marginalization of Fisheries
Through Competing Acts/Authorities.

15. Communities and Indigenous
Issues.

16. International Fisheries
Management.

a. Leveling the Playing Field for
Domestic Fisheries.

b. Increasing Domestic Production
to Reduce Trade Deficits.

c. Bilateral Agreements (Mexico,
Canada, Others).

17. Budgets.

a. FY2012 Status of Council
Funding.

b. FY2013 Update.

18. Communications.

a. NOAA Fisheries Activities.

b. Regional Fishery Management
Council Coordination Committee
Recommendations.

¢. Managing Our Nations Fisheries
3.

19. Program Review.

a. Department of Commerce
Inspector General Review of NOAA
Fisheries and Fishery Management
Councils in Fishery Rule Making
Process and Transparency of Rule
Making Process under MSA.

b. Mid-Atlantic Fishery
Management Council Visioning Project.

20. Administrative Matters.

a. Freedom of Information Act
Requests.

b. Technology—Virtual Public
Hearings/Scoping versus Travel.

c. Professional Liability.

d. Other Business and Next Annual
CCC Meeting.

21. Adjourn Meeting.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), those
issues may not be the subject of formal
action during these meetings. Actions
will be restricted to those issues
specifically identified in this notice and
any issues arising after publication of
this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Act, provided the
public has been notified of the Council’s
intent to take final action to address the
emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign

language interpretation or other
auxiliary aids should be directed to
Kitty M. Simonds, (808) 522—8220
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(voice) or (808) 522—8226 (fax), at least
5 days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 28, 2012.
William D. Chappell,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 20127858 Filed 3—30—12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA599

Marine Mammals; File No. 16094

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
permit amendment.

SUMMARY: Notice is hereby given that
the Alaska Department of Fish and
Game, Juneau, AK, has applied for an
amendment to Scientific Research
Permit No. 16094.

DATES: Written, telefaxed, or email
comments must be received on or before
May 2, 2012.

ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 16094 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone
(301)427-8401; fax (301)713-0376; and

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802—-1668; phone
(907)586—7221; fax (907)586-7249.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division, at
the address listed above. Comments may
also be submitted by facsimile to
(301)713-0376, or by email to
NMFS.PriComments@noaa.gov. Please
include the File No. in the subject line
of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific

reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Tammy Adams or Joselyd Garcia-Reyes,
(301)427-8401.

SUPPLEMENTARY INFORMATION: The
subject amendment to Permit No. 16094
is requested under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), and
the regulations governing the taking and
importing of marine mammals (50 CFR
part 216).

Permit No. 16094, issued on
September 20, 2011 (76 FR 61345),
authorizes the permit holder to take
harbor seals (Phoca vitulina) during
aerial surveys for population census and
radio tracking; ground surveys for
photo-identification, counts and
behavioral observations; vessel
approaches of animals equipped with
telemetry equipment; vessel surveys for
radio tracking; and capture by
entanglement in a net in the water or by
hoop net or dip net on land. Captured
animals will: be restrained (chemical or
physical); be weighed and measured;
have biological samples collected
(blood, milk (lactating females), blubber,
skin, muscle, hair, mucus membrane
swabs, stomach lavage, tooth and
vibrissae); be administered deuterated
water; have measurement of blubber via
ultrasound; be marked with flipper
identification tags; and have internal
(PIT tags) or external scientific
instruments attached. Tissue samples
will be collected from subsistence
harvested animals and other mortalities
and some samples will be exported to
Canada for analysis. The permit also
includes incidental harassment and
accidental mortality of harbor porpoises
(Phocoena phocoena) during seal
capture activities. The permit is valid
through December 31, 2016.

The permit holder is requesting the
permit be amended to include
authorization for takes related to a
whisker growth and replacement study
aimed at improving utility of dietary
stable isotope information derived from
whiskers. The amendment would
increase the number of whiskers that
may be collected from seals captured
during field work from 1 per animal to
2 per animal, and add photogrammetry
for these seals. There would be no
increase in the numbers of seals
captured or sampled in the wild. The
amendment would also add a non-
invasive study using captive seals held
at the Alaska SeaLife Center in Seward,
AK. For that study, researchers would
use hair dye to mark the seals’ whiskers
and photo document whisker growth
over time.

In compliance with the National
Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: March 27, 2012.
Tammy C. Adams,

Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012-7847 Filed 3—30-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XB144
[Endangered Species; File No. 13330]

Receipt of Application for a Permit
Modification

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
a permit modification.

SUMMARY: Notice is hereby given that
NMEFS Southeast Fisheries Center
(SEFSC) (hereinafter ‘“Permit Holder”);
75 Virginia Beach Drive, Miami, FL
33149 [Responsible Party: Bonnie
Ponwith, Ph.D.], has requested a
modification to scientific research
Permit No. 13330-01.

DATES: Written, telefaxed, or email
comments must be received on or before
May 2, 2012.

ADDRESSES: The modification request
and related documents are available for
review by selecting ‘“Records Open for
Public Comment” from the Features box
on the Applications and Permits for
Protected Species (APPS) home page,
https://apps.nmfs.noaa.gov/, and then
selecting File No. 13330 from the list of
available applications. These documents
are also available upon written request
or by appointment in the following
offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room
13705, Silver Spring, MD 20910;
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phone (301)427-8401; fax (301)713—
0376; and

Southeast Region, NMFS, 263 13th Ave.
South, St. Petersburg, FL 33701;
phone (727)824-5312; fax (727)824—
5309.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division, at
the address listed above. Comments may
also be submitted by facsimile to
(301)713-0376, or by email to
NMFS.PriComments@noaa.gov. Please
include the File No. in the subject line
of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Colette Cairns or Malcolm Mohead,
(301)427-8401.

SUPPLEMENTARY INFORMATION: The
subject modification to Permit No.
13330-01, is requested under the
authority of the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et
seq.) and the regulations governing the
taking, importing, and exporting of
endangered and threatened species

(50 CFR 222-226).

Permit No. 13330-01, issued on
March 17, 2011 (76 FR 14650),
authorizes the permit holder to: Capture
45 smalltooth sawfish (15 from each of
three life stages) annually by longline,
gillnet, seine net, drum (set) lines, or
rod and reel throughout Florida’s
coastal waters, but primarily in the
region of the Florida coast from Naples
to Key West, encompassing the Ten
Thousand Islands. All captured sawfish
are measured, tagged, sampled, and
released. Current tagging methods
include rototags (fin tags), dart tags,
umbrella dart tags, Passive Integrated
Transponder (PIT) tags, acoustic
transmitters, and Pop-Up Archival
Transmitting (PAT) tags. Tissue and
blood samples are also taken. The
permit holder now requests
authorization for an increase in take
numbers to 50 individuals from each of
the three life stages (neonates, juveniles,
and adults) for a total of 150 smalltooth
sawfish annually. All research
objectives, capture methods, action
areas, and activities would remain
unchanged. The modification would be
valid until the permit expires on
October 31, 2013.

Dated: March 27, 2012.
Tammy C. Adams,
Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 2012-7886 Filed 3—-30-12; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648- XA938

Marine Mammals; File No. 17029

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit.

SUMMARY: Notice is hereby given that a
permit has been issued to Matson’s
Laboratory, LLC (Gary Matson,
Responsible Party), PO Box 308, 8140
Flagler Road, Milltown, MT 59851 to
receive, import, export, and possess
marine mammal specimens for scientific
research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
427-8401; fax (301) 713-0376; and
Northwest Region, NMFS, 7600 Sand
Point Way NE., BIN C15700, Bldg. 1,
Seattle, WA 98115-0700; phone (206)
526-6150; fax (206) 526—6426.

FOR FURTHER INFORMATION CONTACT:
Laura Morse or Jennifer Skidmore, (301)
427-8401.

SUPPLEMENTARY INFORMATION: On
January 25, 2012 notice was published
in the Federal Register (77 FR 3744)
that a request for a permit to import
specimens for scientific research had
been submitted by the above-named
applicant. The requested permit has
been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), the regulations governing the
taking, importing, and exporting of
endangered and threatened species

(50 CFR parts 222-226), and the Fur
Seal Act of 1966, as amended (16 U.S.C.
1151 et seq.).

The permit authorizes the receipt,
possession, import and export of teeth

and prepared microscope slides
obtained from all pinniped species,
expect walrus (Order Pinnipedia). No
takes of live animals are authorized. The
permit will be effective December 01,
2012, and expire December 01, 2017.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a final
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: March 27, 2012.
Tammy C. Adams,
Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 2012-7866 Filed 3—30-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF EDUCATION

Notice of Submission for OMB Review;
Federal Student Aid; Guaranty Agency
Financial Report

SUMMARY: The Guaranty Agency
Financial Report (GAFR), U.S.
Department of Education (ED) Form
2000, is used by the thirty-three (33)
guaranty agencies under the Federal
Family Education Loan program,
authorized by Title IV, Part B of the
Higher Education Act of 1965, as
amended.

DATES: Interested persons are invited to
submit comments on or before May 2,
2012.

ADDRESSES: Written comments
regarding burden and/or the collection
activity requirements should be
electronically mailed to
ICDocketMgr@ed.gov or mailed to U.S.
Department of Education, 400 Maryland
Avenue SW., LBJ, Washington, D.C.
20202-4537. Copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 04771. When you access
the information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue SW.,
LBJ, Washington, D.C. 20202—4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection and OMB Control Number
when making your request.

Individuals who use a
telecommunications device for the deaf
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(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that Federal agencies provide interested
parties an early opportunity to comment
on information collection requests. The
Acting Director, Information Collection
Clearance Division, Privacy, Information
and Records Management Services,
Office of Management, publishes this
notice containing proposed information
collection requests at the beginning of
the Departmental review of the
information collection. The Department
of Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Guaranty Agency
Financial Report.

OMB Control Number: 1845-0026.
Type of Review: Revision.

Total Estimated Number of Annual
Responses: 792.

Total Estimated Number of Annual
Burden Hours: 43,560.

Abstract: Guaranty agencies use the
GAFR to: (1) Request reinsurance from
ED; (2) request payment on death,
disability, closed school, and false
certification claim payments to lenders;
(3) remit to ED refunds on rehabilitated
loans and consolidation loans; (4) remit
to ED default and wage garnishment
collections. ED also uses report data to
monitor the guaranty agency’s financial
activities (agency federal fund and
agency operating fund) and each
agency’s federal receivable balance.

Dated: March 28, 2012.
Tomakie Washington,

Acting Director, Information Collection
Clearance Division, Privacy, Information and
Records Management Services, Office of
Management.

[FR Doc. 2012-7822 Filed 3-30-12; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

[Case No. DW-007]

Notice of Petition for Waiver of BSH
Corporation From the Department of
Energy Residential Dishwasher Test
Procedure, and Grant of Interim Waiver

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of petition for waiver,
notice of grant of interim waiver, and
request for comments.

SUMMARY: This notice announces receipt
of and publishes the BSH Corporation
(BSH) petition for waiver (hereafter,
“petition”’) from specified portions of
the U.S. Department of Energy (DOE)
test procedure for determining the
energy consumption of dishwashers.
Today’s notice also grants an interim
waiver of the dishwasher test procedure.
Through this notice, DOE also solicits
comments with respect to the BSH
petition.

DATES: DOE will accept comments, data,
and information with respect to the BSH
petition until May 2, 2012.

ADDRESSES: You may submit comments,
identified by case number DW-007, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: AS Waiver Requests@ee.
doe.gov. Include “Case No. DW—007" in
the subject line of the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Petition for Waiver Case No. DW-007,
1000 Independence Avenue SW.,
Washington, DC 20585—-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza SW., Suite 600,
Washington, DC 20024. Please submit
one signed original paper copy.

Docket: For access to the docket to
review the background documents
relevant to this matter, you may visit the
U.S. Department of Energy, 950 L’Enfant
Plaza SW., Washington, DC, 20024;
(202) 586—2945, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. Available documents
include the following items: (1) This
notice; (2) public comments received;
(3) the petition for waiver and
application for interim waiver; and (4)

prior DOE waivers and rulemakings
regarding similar dishwasher products.
Please call Ms. Brenda Edwards at the
above telephone number for additional
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Bryan Berringer, U.S. Department of
Energy, Building Technologies Program,
Mail Stop EE-2], Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—0371. Email:
Bryan.Berringer@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
Mail Stop GC-71, Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585—-0103.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Authority

Title III, Part B of the Energy Policy
and Conservation Act of 1975 (EPCA),
Public Law 94-163 (42 U.S.C. 6291—
6309, as codified) established the
Energy Conservation Program for
Consumer Products Other Than
Automobiles, a program covering most
major household appliances, which
includes dishwashers.! Part B includes
definitions, test procedures, labeling
provisions, energy conservation
standards, and the authority to require
information and reports from
manufacturers. Further, Part B
authorizes the Secretary of Energy to
prescribe test procedures that are
reasonably designed to produce results
which measure energy efficiency,
energy use, or estimated operating costs,
and that are not unduly burdensome to
conduct. (42 U.S.C. 6293(b)(3)) The test
procedure for dishwashers is contained
in 10 CFR part 430, subpart B, appendix
C.

The regulations set forth in 10 CFR
430.27 contain provisions that enable a
person to seek a waiver from the test
procedure requirements for covered
consumer products. A waiver will be
granted by the Assistant Secretary for
Energy Efficiency and Renewable
Energy (the Assistant Secretary) if it is
determined that the basic model for
which the petition for waiver was
submitted contains one or more design
characteristics that prevents testing of
the basic model according to the
prescribed test procedures, or if the
prescribed test procedures may evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption characteristics as to
provide materially inaccurate

1For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.
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comparative data. 10 CFR 430.27(1).
Petitioners must include in their
petition any alternate test procedures
known to the petitioner to evaluate the
basic model in a manner representative
of its energy consumption. The
Assistant Secretary may grant the
waiver subject to conditions, including
adherence to alternate test procedures.
10 CFR 430.27(1). Waivers remain in
effect pursuant to the provisions of 10
CFR 430.27(m).

The waiver process also allows the
Assistant Secretary to grant an interim
waiver from test procedure
requirements to manufacturers that have
petitioned DOE for a waiver of such
prescribed test procedures. 10 CFR
430.27(a)(2) An interim waiver remains
in effect for 180 days or until DOE
issues its determination on the petition
for waiver, whichever is sooner. DOE
may extend an interim waiver for an
additional 180 days. 10 CFR 430.27(h)

II. Application for Interim Waiver and
Petition for Waiver

On December 7, 2011, BSH submitted
the instant petition for waiver from the
test procedure applicable to
dishwashers set forth in 10 CFR part
430, subpart B, appendix C. In every
respect except the introduction of new
model numbers, the instant petition is
identical to one submitted by BSH on
February 4, 2011. The February 4
petition was granted on June 29, 2011
(76 FR 38144). BSH states that “hard”
water can reduce customer satisfaction
with dishwasher performance resulting
in increased pre-rinsing and/or hand
washing as well as increased detergent
and rinse agent usage. According to
BSH, a dishwasher equipped with a
water softener will minimize pre-rinsing
and rewashing, and consumers will
have less reason to periodically run
their dishwasher through a clean-up
cycle.

BSH also states that the amount of
water consumed by the regeneration
operation of a water softener in a
dishwasher is very small, but that it
varies significantly depending on the
adjustment of the softener. The
regeneration operation takes place
infrequently, and the frequency is
related to the level of water hardness.
BSH included test results and
calculations showing water and energy
use very similar to that supplied by
Whirlpool in its petition for waiver,
which was granted by DOE. (75 FR
62127, Oct. 7, 2010). BSH states that the
water used in the regeneration process
is for the purpose of softening water
rather than cleaning dishes. Therefore,
according to BSH, this water and energy
should not be included in the energy

usage figures for washing dishes. BSH
suggests a similar approach as used in
EN50242. EN 50242 does not include
the water or energy used in the water
softening process in the dishwasher
energy consumption calculation.

BSH also requested an interim waiver
for particular basic models with
integrated water softeners. An interim
waiver may be granted if it is
determined that the applicant will
experience economic hardship if the
application for interim waiver is denied,
if it appears likely that the petition for
waiver will be granted, and/or the
Assistant Secretary determines that it
would be desirable for public policy
reasons to grant immediate relief
pending a determination of the petition
for waiver. (10 CFR 430.27(g))

DOE determined that BSH’s
application for interim waiver does not
provide sufficient market, equipment
price, shipments, and other
manufacturer impact information to
permit DOE to evaluate the economic
hardship BSH might experience absent
a favorable determination on its
application for interim waiver. DOE has
determined, however, that it is likely
BSH'’s petition will be granted, and that
it is desirable for public policy reasons
to grant BSH relief pending a
determination on the petition. Based on
the information provided by BSH and
Whirlpool, DOE determined that the test
results may provide materially
inaccurate comparative data.

BSH provided the European Standard
EN 50242, “Electric Dishwashers for
Household Use—Methods for Measuring
the Performance,” as an alternate test
procedure. This standard excludes
water use due to softener regeneration
from its water use efficiency measure.
Use of EN 50242 would provide
repeatable results, but would
underestimate the energy and water use
of these models. If water consumption
of a regeneration operation were
apportioned across all cycles of
operation, manufacturers would need to
make calculations regarding average
water hardness and average water
consumptions due to regeneration
operations that are not currently
provided for in the test procedure. In
lieu of these calculations, constant
values could be used to approximate the
energy and water use due to softener
regeneration. In its petition, BSH
requests that constant values of 47.6
gallons per year for water consumption
and 8.0 kWh per year for energy
consumption be used.

Based on these considerations, and
the waivers granted to BSH and
Whirlpool for similar models, it appears
likely that the petition for waiver will be

granted. DOE also believes that the
energy efficiency of similar products
should be tested and rated in the same
manner. As a result, DOE grants BSH’s
application for interim waiver for the
basic models of dishwashers specified
in its petition for waiver, pursuant to 10
CFR 430.27(g). Therefore, it is ordered
that:

The application for interim waiver
filed by BSH is hereby granted for the
specified BSH dishwasher basic models,
subject to the specifications and
conditions below. BSH shall be required
to test and rate the specified dishwasher
products according to the alternate test
procedure as set forth in section III,
“Alternate Test Procedure.”

The interim waiver applies to the
following basic model groups:

Bosch brand:
e Basic Model—SHE7ER5#UC
e SHE7ER5#UC
e SHV7ER5#UC
e SHX7ER5#UC
e SGE63E1#UC
e SHE9ER5#UC
o SHVI9ER5#UC
o SHX9ER5#UC
o SHESER5#UC
e SHXBER5#UC
e Basic Model—SPE5ES5#UC
e SPESES5#UC
e SPV5ES5#UC
o SPX5ES5H#

Thermador brand:

e Basic Model—DWHDG650G##
o DWHDG650G##
e DWHD651GFP

e Basic Model—DWHD640]##
o DWHD640J##

e Basic Model—DWHD651]##
o DWHD650]##
o DWHD651]##

DOE makes decisions on waivers and
interim waivers for only those models
specifically set out in the petition, not
future models that may be manufactured
by the petitioner. BSH may submit a
subsequent petition for waiver and
request for grant of interim waiver, as
appropriate, for additional models of
clothes washers for which it seeks a
waiver from the DOE test procedure. In
addition, DOE notes that grant of an
interim waiver or waiver does not
release a petitioner from the
certification requirements set forth at 10
CFR part 429.

II1. Alternate Test Procedure

EPCA requires that manufacturers use
DOE test procedures to make
representations about the energy
consumption and energy consumption
costs of products covered by the statute.
(42 U.S.C. 6293(c)) Consistent
representations are important for
manufacturers to use in making
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representations about the energy
efficiency of their products and to
demonstrate compliance with
applicable DOE energy conservation
standards. Pursuant to its regulations
applicable to waivers and interim
waivers from applicable test procedures
at 10 CFR 430.27. DOE will consider
setting an alternate test procedure for
BSH in a subsequent Decision and
Order.

During the period of the interim
waiver granted in this notice, BSH shall
test its dishwasher basic models
according to the existing DOE test
procedure at 10 CFR 430, subpart B,
appendix C with the modification set
forth below.

Under appendix C, the water energy
consumption, W or Wg, is calculated
based on the water consumption as set
forth in Sect. 4.3:

§4.3 Water consumption. Measure
the water consumption, V, expressed as
the number of gallons of water delivered
to the machine during the entire test
cycle, using a water meter as specified
in section 3.3 of this Appendix.

Where the regeneration of the water
softener depends on demand and water
hardness, and does not take place on
every cycle, BSH shall measure the
water consumption of dishwashers
having water softeners without
including the water consumed by the
dishwasher during softener
regeneration. If a regeneration operation
takes place within the test, the water
consumed by the regeneration operation
shall be disregarded when declaring
water and energy consumption.
Constant values of 47.6 gallons/year of
water and 8 kWh/year of energy shall be
added to the values measured by
appendix C.

IV. Summary and Request for
Comments

Through today’s notice, DOE
announces receipt of BSH’s petition for
waiver from certain parts of the test
procedure that apply to dishwashers
and grants an interim waiver. DOE is
publishing BSH’s petition for waiver in
its entirety. The petition contains no
confidential information. The petition
includes a suggested alternate test
procedure which is to measure the
water consumption of dishwashers
having water softeners without
including the water consumed by the
dishwasher during softener
regeneration.

DOE solicits comments from
interested parties on all aspects of the
petition. Pursuant to 10 CFR
430.27(b)(1)(iv), any person submitting
written comments to DOE must also
send a copy of such comments to the

petitioner. The contact information for
the petitioner is Mike Edwards, Senior
Engineer, Performance and
Consumption, BSH Home Appliances
Corporation (FNbG), 100 Bosch Blvd.,
Building 102, New Bern, NC 28562—
6924. All submissions received must
include the agency name and case
number for this proceeding.

Submit electronic comments in
WordPerfect, Microsoft Word, Portable
Document Format (PDF), or text
(American Standard Code for
Information Interchange (ASCII)) file
format and avoid the use of special
characters or any form of encryption.
Wherever possible, include the
electronic signature of the author. DOE
does not accept telefacsimiles (faxes).

Issued in Washington, DC, on March 27,
2012.
Kathleen B. Hogan,
Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

December 07, 2011

The Honorable Catherine Zoi

Assistant Secretary, Energy Efficiency
and Renewable Energy

U.S. Department of Energy

Mail Station EE-10

1000 Independence Avenue SW

Washington, DC 20585

Via email (cathy.zoi@ee.doe.gov) and
overnight mail

Re: Petition for Waiver and Application
for Interim Waiver concerning the
measurement of water and energy
used in the water softening
regeneration process of Dishwasher
having an Integrated Water Softener

Dear Assistant Secretary Zoi:

BSH Home Appliance Corporation
(“BSH”) hereby submits this Petition for
Waiver and Application for Interim
Waiver pursuant to 10 CFR 430.27,
concerning the test procedure for
measuring energy consumption of
Dishwashers.

BSH is the manufacturer of household
appliances bearing the brand names of
Bosch, Thermador, and Gaggenau. Its
appliances include dishwashers,
washing machines, clothes dryers,
refrigerator-freezers, ovens, and
microwave ovens, and are sold
worldwide, including in the United
States. BSH’s United States operations
are headquartered in Irvine, California.
BSH’s appliances are produced in the
United States and Germany.

10 CFR 430.27(a)(1) provides that any
interested person may submit a petition
to waive for a particular basic model
any requirement of Section 430.23, or of
any appendix to this subpart, upon

grounds that the basic model contains
one or more design characteristics
which either prevent testing of the basic
model according to the prescribed test
procedures, or the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption
characteristics, or water consumption
characteristics as to provide materially
inaccurate comparative data.
Additionally, 10 CFR 430.27 (b)(2)
allows any applicant of a Petition of
Waiver to also request an Interim
Waiver if it can be demonstrated the
likely success of the Petition for Waiver,
while addressing the economic hardship
and/or competitive disadvantage that is
likely to result absent a favorable
determination on the Application for
Interim Waiver.

This request for Waiver is directed to
Dishwashers containing a built-in or
integrated water softener, specifically
addressing the energy and water used in
the regeneration process of the
integrated water softener. This request is
identical to Waiver Case Number DW-
005 previously granted to BSH Home
Appliance Corporation with the only
modification being to add additional
model numbers. Further, the water
softening technology used in these
models is identical to the models that
were previously approved.

Based on the reasoning indicated
herein, BSH submits that the testing of
Dishwashers equipped with a water
softener under the current DOE test
procedure may lead to information that
could be considered misleading to
consumers.

1. Identification of Basic Models

The Dishwasher models
manufactured by BSH which contain an
integrated water softener and were not
included in Waiver case No. DW—-005 is
as follows:

Bosch brand:

e Basic Model—SHE7ER5#UC

e SHE7ER5#UC
SHV7ER5#UC
SHX7ER5#UC
SGE63E1#UC
SHE9ER5#UC
SHV9ER5#UC
SHX9ER5#UC
SHESER5#UC

e SHXBER5#UC
e Basic Model—SPE5ES5#UC

e SPE5SES5#UC

e SPV5ES5#UC

o SPX5ES5#UC

Thermador brand:

e Basic Model —-DWHD650G##
o DWHDG650G##
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e DWHD651GFP

e Basic Model—DWHDG640]##
o DWHD640J##

¢ Basic Model—DWHD651]##
e DWHDG650]##
o DWHD651J##

2. Background

The design characteristic that is
unique among the above listed models
is an integrated water softener. The
primary function of a water softener is
to reduce the high mineral content of
“hard” water. Hard water reduces the
effectiveness of detergents leading to
additional detergent usage. Hard water
also causes increased water spots on
dishware, resulting in the need to use
more rinse aid to counterbalance this
effect. “Hard” water can reduce
customer satisfaction with Dishwasher
performance resulting in increased pre-
rinsing and/or hand washing as well as
increased detergent and rinse agent
usage.

The water softening process requires
water usage for both the regeneration
process and to flush the system. For
purposes of this Waiver request, the
term ‘‘regeneration” will include the
water and energy used in both the
flushing and regeneration process of the
water softener. The water used in the
regeneration process is in addition to
the water used in the dish washing
process. The water used in the
regeneration process does not occur
with each use of the Dishwasher. The
frequency of the regeneration process is
dependant upon an adjustable water
softener setting that is controlled by the
end user, and based on the home water
hardness. Regeneration frequency will
vary greatly depending upon the
customer setting of the water softener.
Data from the U.S. Geological Survey
shows considerable variation in the
water hardness within the U.S. and for
many locations the use of a water
softener is not necessary. Water
hardness varies throughout the U.S.
with the mean hardness of 217 mg/liter
or 12.6 grains/gallon (based on
information provided by the U.S.
Geological Survey located at http://
water.usgs.gov/owq/hardness-
alkalinity.html).

Calculations
Water Use

¢ Based on the DOE Energy Test for
Dishwashers, the BSH Dishwashers
listed in this waiver with an internal
water softener use an average of 6.65

liters of water per dish cleaning cycle.

¢ Based on an average U.S. water
hardness of 12.6 grains/gallon, the
internal BSH Dishwasher water
softener system would be set on “4”.

¢ Based on a BSH Dishwasher internal
water softening system setting of “4”
and the dishwasher using 6.65 liters
of water per run, the water
regeneration process would occur
every 6th cycle.

e When using the Dishwasher 215 times
per year (per DOE test procedure), the
regeneration process would occur
35.8 times (36).

e The internal BSH water softening
system uses 4.97 liters (5.0) per
regeneration cycle.

e Water usage calculation based on
above data.

O 36 x5 =180 liters per year (47.6
gallons) or .84 liters (.22 gallons)
each time the dishwasher is used.

Energy Used in kWh

e Formula W=V xTxK
O V = Weighted Average Water Usage
per DOE
© T = Nominal water heater
temperature rise of 39 °C
O K = Specific heat of water 0.00115
e Calculated Energy use—180 x 39 x
.00115 = 8.0 kWh/yr

Summary

e A Dishwasher built by BSH with an
integrated water softener in a home
with a 12.6 grain per gallon water
hardness would be cycled through the
water softening regeneration process
approximately every 6 dish cleaning
cycles. When the water used in the
water softener regeneration process is
apportioned evenly over all
dishwasher runs, the amount of
energy and water usage per cycle is
very low. Based on the assumptions
provided, BSH estimates the typical
water used in the internal Dishwasher
water softener regeneration process at
.84 liters (.22 gallons) per use;
furthermore, using about 8.0 kWh per
year to heat this water in the home
hot water heater.

Note: Contrary to current DOE
direction, in BSH’s opinion the water
used in the Water Softening
regeneration process has the separate
and distinct purpose of softening water
and we do not feel that this water and
energy should be included in the energy
usage figures for washing dishes. EN
50242 does not include the water or
energy used in the water softening
process in the dishwasher energy
consumption calculation and BSH
would suggest adopting a similar
approach as used in EN50242 when the
test procedure is updated.

3. Requirements Sought To Be Waived

Dishwashers are subjected to test
methods outlined in 10 CFR Part 430,
Subpart B, App. G, Section 4.3, which

specifies the method for the water

energy calculation.

e To stay consistent with the recently
approved Whirlpool waiver, BSH is
requesting approval to estimate the
water and energy used in the water
softening process based on the design
of the BSH Dishwasher and the
calculations and assumptions
outlined above.

4. Grounds for Waiver and Interim
Waiver

10 CFR 430.27 (a) (1) provides that a
Petition to waive a requirement of
430.23 may be submitted upon grounds
that the basic model contains one or
more design characteristics which either
prevent testing of the basic model
according to the prescribed test
procedures, or the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption
characteristics as to provide materially
inaccurate comparative data.

If a water softener regeneration
process was to occur while running an
energy test, the water usage would be
overstated. In this case, the water energy
usage would be unrepresentative of the
product providing inaccurate data
resulting in a competitive disadvantage
to BSH.

Granting of an Interim Waiver in this
case is justified since the prescribed test
procedures would potentially evaluate
the basic model in a manner so
unrepresentative of its true energy
consumption characteristics as to
provide materially inaccurate
comparative data. In addition, a similar
Interim Waiver and Waiver has
previously been granted to BSH.

5. Manufacturers of Similar Products
and Affected Manufacturers

Web based research shows that at
least two other manufacturers are
currently selling dishwashers with an
integrated water softener, Miele Inc. and
Whirlpool Corporation (Waiver
Granted).

Manufacturers selling dishwashers in
the United States include AGA Marvel,
Arcelik A.S., ASKO Appliances, Inc.,
Electrolux North America, Inc., Fagor
America, Inc., Fisher & Paykel
Appliances, GE Appliances and
Lighting, Haier America, Indesit
Company Sa, Kuppersbusch USA, LG
Electronics USA, Miele, Inc., Samsung
Electronics Co., Viking Range
Corporation and Whirlpool Corporation.

BSH will notify all companies listed
above (as well as AHAM), as required by
the Department’s rules, providing them
with a copy of this Petition for Waiver
and Interim Waiver.


http://water.usgs.gov/owq/hardness-alkalinity.html
http://water.usgs.gov/owq/hardness-alkalinity.html
http://water.usgs.gov/owq/hardness-alkalinity.html
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6. Conclusion

BSH Home Appliances Corporation
hereby requests approval of the Waiver
petition and Interim Waiver. By granting
said Waivers the Department of Energy
will further ensure that water energy is
measured in the same way by all
Dishwasher Manufacturer’s that have a
integrated water softener. Further, BSH
would request that these Waivers be in
good standing until such time that the
test procedure can be formally modified
to account for integrated water
softeners.

BSH Home Appliances certifies that
all manufacturers of domestic
Dishwashers as listed above have been
notified by letter. Copies of these
notifications are attached.

With Best Regards,
Mike Edwards

Senior Engineer, Performance and
Consumption

BSH Home Appliances Corporation
(FNbG)

100 Bosch Blvd., Building 102

New Bern, NC 28562—-6924

mike.edwards@bshg.com

www.boschappliances.com

Phone (252) 636—4334

Fax (252) 636—4450

[FR Doc. 2012-7811 Filed 3—-30-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

[Case No. RF-022]

Notice of Petition for Waiver of Sanyo

E&E Corporation from the Department
of Energy Residential Refrigerator and
Refrigerator-Freezer Test Procedure

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy, DoE.

ACTION: Notice of petition for waiver and
request for comments.

SUMMARY: This notice announces receipt
of and publishes the Sanyo E&E
Corporation (Sanyo) petition for waiver
(hereafter, “petition”) from specified
portions of the U.S. Department of
Energy (DOE) test procedure for
determining the energy consumption of
electric refrigerators and refrigerator-
freezers. The waiver request pertains to
the hybrid wine chiller/beverage center
basic models set forth in Sanyo’s
petition. In its petition, Sanyo provides
an alternate test procedure to test the
wine chiller compartment at 55 °F
instead of the prescribed temperature of
38 °F. DOE solicits comments, data, and

information concerning Sanyo’s petition
and the suggested alternate test
procedure.

DATES: DOE will accept comments, data,
and information with respect to the
Sanyo Petition until May 2, 2012.

ADDRESSES: You may submit comments,
identified by case number ‘“RF-022,” by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email:

AS Waiver Requests@ee.doe.gov
Include the case number [Case No. RF—
022] in the subject line of the message.

¢ Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2]/
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza SW., Suite 600,
Washington, DC 20024. Please submit
one signed original paper copy.

Docket: For access to the docket to
review the background documents
relevant to this matter, you may visit the
U.S. Department of Energy, 950 L’Enfant
Plaza SW., Washington, DC, 20024;
(202) 586—2945, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. Available documents
include the following items: (1) This
notice; (2) public comments received;
(3) the petition for waiver and
application for interim waiver; and (4)
prior DOE rulemakings regarding
similar refrigerator-freezers. Please call
Ms. Brenda Edwards at the above
telephone number for additional
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Bryan Berringer, U.S. Department of
Energy, Building Technologies Program,
Mail Stop EE-2], Forrestal Building,

1000 Independence Avenue SW.,
Washington, DC 20585—0121.
Telephone: (202) 586—0371. Email:
Bryan.Berringer@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
Mail Stop GC-71, Forrestal Building,
1000 Independence Avenue SW.,
Washington, DC 20585-0103.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Authority

Title III, Part B of the Energy Policy
and Conservation Act of 1975 (EPCA),
Public Law 94-163 (42 U.S.C. 6291—

6309, as codified, established the Energy
Conservation Program for Consumer
Products Other Than Automobiles, a
program covering most major household
appliances, which includes the electric
refrigerators and refrigerator-freezers
that are the focus of this notice.? Part B
includes definitions, test procedures,
labeling provisions, energy conservation
standards, and the authority to require
information and reports from
manufacturers. Further, Part B
authorizes the Secretary of Energy to
prescribe test procedures that are
reasonably designed to produce results
which measure the energy efficiency,
energy use, or estimated annual
operating costs of a covered product,
and that are not unduly burdensome to
conduct. (42 U.S.C. 6293(b)(3)) The test
procedure for electric refrigerators and
electric refrigerator-freezers is contained
in 10 CFR part 430, subpart B, appendix
Al.

The regulations set forth in 10 CFR
430.27 contain provisions that enable a
person to seek a waiver from the test
procedure requirements for covered
products. The Assistant Secretary for
Energy Efficiency and Renewable
Energy (the Assistant Secretary) will
grant a waiver if it is determined that
the basic model for which the petition
for waiver was submitted contains one
or more design characteristics that
prevents testing of the basic model
according to the prescribed test
procedures, or if the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption
characteristics as to provide materially
inaccurate comparative data. 10 CFR
430.27(1). Petitioners must include in
their petition any alternate test
procedures known to the petitioner to
evaluate the basic model in a manner
representative of its energy
consumption. The Assistant Secretary
may grant the waiver subject to
conditions, including adherence to
alternate test procedures. 10 CFR
430.27(1). Waivers remain in effect
pursuant to the provisions of 10 CFR
430.27(m).

II. Petition for Waiver of Test Procedure

On June 2, 2011, Sanyo submitted a
petition for waiver from the test
procedure applicable to residential
electric refrigerators and refrigerator-
freezers set forth in 10 CFR part 430,
Subpart B, Appendix A1. Sanyo is
requesting a waiver with respect to the
test procedures for its hybrid models
that consist of single-cabinet units with

1For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.


mailto:AS_Waiver_Requests@ee.doe.gov
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a refrigerated beverage compartment in
the top portion and a wine storage
compartment in the bottom of the units.
DOE issued guidance that clarified the
test procedures to be used for hybrid
products such as the Sanyo models at
issue here: http://www1.eere.energy.gov/
buildings/appliance_standards/
residential/pdfs/refrigerator
definition_faq.pdf This guidance
specifies that basic models such as the
ones Sanyo identifies in its petition,
which do not have a separate wine
storage compartment with a separate
exterior door, are to be tested according
to the DOE test procedure in Appendix
A1, with the temperatures specified
therein. Sanyo asserts that the wine
storage compartment cannot be tested at
the prescribed temperature of 38°F,
because the minimum compartment
temperature is 45°F. Sanyo submitted an
alternate test procedure to account for
the energy consumption of its wine
chiller/beverage centers. That alternate
procedure would test the wine chiller
compartment at 55°F, instead of the
prescribed 38°F. The following basic
models are included in Sanyo’s petition:

JUB248LB, JUB248RB, JUB248LW,
JUB248RW, KBCO24LS, KBCS24LS,
KBCO24RS, KBCS24RS, and MBCM24FW.

DOE makes decisions on waivers for
only those models specifically set out in
the petition, not future models that may
be manufactured by the petitioner.
Sanyo may submit a subsequent petition
for waiver for additional models of
electric refrigerators and refrigerator-
freezers for which it seeks a waiver from
the DOE test procedure. In addition,
DOE notes that the grant of a waiver
does not release a petitioner from the
certification requirements set forth at 10
CFR part 429.

We also note that the energy
consumption of the basic models
detailed in Sanyo’s petition suggests
that these products, when tested in
accordance with the alternate test
procedure Sanyo is requesting to use,
would appear to use an amount of
energy that exceeds the energy
conservation standards for the likely
product classes that would apply. While
this is a separate issue from the merits
presented by this petition, DOE notes
that should this in fact be the case,
Sanyo would also need to seek
exception relief from the applicable
standards through the Office of Hearings
and Appeals prior to making these
products available for sale. The process
for seeking such relief, which is
authorized under 42 U.S.C. 7194, is
detailed at 10 CFR 1003.20-1003.27.

III. Summary and Request for
Comments

Through today’s notice, DOE
announces receipt of Sanyo’s petition
for waiver from certain parts of the test
procedure that applies to residential
refrigerators and refrigerator -freezers.
DOE is publishing Sanyo’s petition for
waiver in its entirety pursuant to 10
CFR 430.27(b)(1)(iv). The petition
contains no confidential information.
The petition includes a suggested
alternate test procedure to determine the
energy consumption of Sanyo’s
specified hybrid refrigerators.

DOE solicits comments from
interested parties on all aspects of the
petition. Any person submitting written
comments to DOE must also send a copy
of such comments to the petitioner. The
contact information for the petitioner is:
Adam D. Bowser, ARENT FOX LLP,
1050 Connecticut Avenue NW,
Washington, DC 20036-5369, (202) 857—
6450. All submissions received must
include the agency name and case
number for this proceeding. Submit
electronic comments in WordPerfect,
Microsoft Word, Portable Document
Format (PDF), or text (American
Standard Code for Information
Interchange (ASCII)) file format and
avoid the use of special characters or
any form of encryption. Wherever
possible, include the electronic
signature of the author. DOE does not
accept telefacsimiles (faxes).

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies to DOE: one
copy of the document including all the
information believed to be confidential,
and one copy of the document with the
information believed to be confidential
deleted. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Issued in Washington, DC, on March 27,
2012.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

Before The
U.S. Department of Energy
Washington, DC 20585

In the Matter of: SANYO E&E Corp.,
Petitioner.

Case Number:
Petition for Waiver

SANYO E&E Corporation (“SANYO
E&E”) respectfully submits this Petition

for Waiver (“Petition”) pursuant to 10
C.F.R. §430.27 on the ground that its
hybrid wine chiller/beverage center
models (“hybrid model(s)’) listed below
contain one or more design
characteristics that prevent testing of the
basic models according to the test
procedures prescribed in 10 C.F.R.

§ 430, subpart B, appendix A1. Sanyo
therefore requests that it be permitted to
employ the alternative testing method
detailed below, as it is currently
impossible to test these hybrid models
under the existing test procedures.

1. Description of Applicant

SANYO E&E is part of an
international organization with many
subsidiaries and affiliates, including in
the United States. Further information
can be found at http://www.sanyo.com.
SANYO E&E’s core traditional business
has been the production of compact and
mid-size refrigerators, freezers, wine
storage appliances and other consumer
and commercial refrigeration products.
SANYO E&E, which is headquartered in
San Diego, California, has been
designing and selling these consumer
and commercial refrigeration products
since 1979. Further, SANYO E&E
produces products sold not only under
the SANYO brand name, but also under
multiple other brand names and which
are sold in the United States by SANYO
E&E’s customers.

2. Background and General Information

SANYO E&E is requesting a waiver
with respect to the test procedures for
its hybrid models that consist of a
combination of a refrigerated ‘‘beverage”
compartment in the top portion of these
single-cabinet units and a wine storage
compartment on the bottom of the units,
and for which an alternative testing
procedure is necessary in order to
certify, rate, and sell such models.
These hybrid models include the
following basic models: JUB248LB,
JUB248RB, JUB248LW, JUB248RW,
KBCO24LS, KBCS24LS, KBCO24RS,
KBCS24RS, and MBCM24FW.

SANYO E&E understands that DOE
does not wish to prevent manufacturers
from marketing new, innovative
products that will enhance consumers’
well being and satisfaction. The market
for wine storage products and related
hybrid models has seen robust growth
over the last few years and is expected
to continue expanding for the
foreseeable future. Therefore, there is a
significant demand and need for these
hybrid models. As discussed below,
however, because of their unique design
characteristics and temperature
specifications, there is no way to certify,
rate, and sell these hybrid models under


http://www1.eere.energy.gov/buildings/appliance_standards/residential/pdfs/refrigerator_definition_faq.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/residential/pdfs/refrigerator_definition_faq.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/residential/pdfs/refrigerator_definition_faq.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/residential/pdfs/refrigerator_definition_faq.pdf
http://www.sanyo.com
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the existing testing procedures, and a
waiver is thus necessary.

DOE has now clarified that it
considers such hybrid models as
covered products. Currently, however,
there are no DOE testing procedures
specifically tailored to hybrid models.
Accordingly, the current testing
requirements would not measure energy
usage in a manner that truly represents
the energy-consumption characteristics
of these unique products, and, in fact,
as described below, it would be
impossible to test these models under
the existing testing procedures. As DOE
has previously stated, “[flully
recognizing that product development
occurs faster than the test procedure
rulemaking process, the Department’s
rules permit manufacturers of models
not contemplated by the test procedures
* * * {0 petition for a test procedure
waiver in order to certify, rate, and sell
such models.” GC Enforcement
Guidance on the Application of Waivers
and on the Waiver Process at 2 (rel. Dec.
23, 2010); 1 see also DOE FAQ Guidance
Regarding Coverage of Wine Chillers,
Etc. in the R/F Standard/Test Procedure
at 2 (rel. Feb. 10, 2011) (“DOE
recognizes the potential disparity in
treatment among these hybrid products.
As DOE indicated * * *, the
Department plans to engage in a future
rulemaking to more comprehensively
address these types of products.”).

Accordingly, SANYO E&E
respectfully requests a waiver from the
test procedures prescribed in 10 C.F.R.
§ 430, subpart B, appendix A1 until
such time as DOE issues test procedures
tailored to the unique product
characteristics of these hybrid models,
as discussed below.

3. Product Characteristics of SANYO
E&E Hybrid Models

As noted above, SANYO E&E’s hybrid
models consist of a combination of a
refrigerated ““beverage” compartment in
the top portion of these single-cabinet
units and a wine storage compartment
on the bottom of the units. Wine
connoisseurs recommend an average of
55-57 °F for the long term storage of any
kind of wine, and SANYO E&E has
designed the wine storage
compartments of its hybrid models with
this ideal average temperature in mind.
But because various types of wines have
different ideal drinking temperatures
(e.g., some red wines are best served in
the mid-sixties, while some white wines
are ideally served in the mid-forties),
SANYO E&E has designed the wine

1 Available at http://www.gc.energy.gov/
documents/LargeCapacityRCW _guidance_
122210.pdf.

storage compartments of its hybrid

models to operate between a minimum

temperature of 45 °F and a maximum
temperature of 64 °F. In fact, heaters are
used to ensure that the temperature in
the wine storage compartment never
drops below 45 °F, as wines chilled
below this temperature risk becoming
crystallized and, therefore, ruined.

Currently, however, DOE’s testing

procedures contained in 10 C.F.R. § 430,

subpart B, appendix A1, mandate that

energy consumption be measured when
the compartment temperature is set at

38 °F. Based on the design

characteristics of its hybrid models

noted above, however, SANYO E&E

would need a waiver in order to

properly “certify, rate, and sell such
models,” because the existing test

procedures contained in 10 C.F.R. §430,

subpart B, appendix A1, do not

contemplate a product that is designed

to be incapable of achieving a

temperature below 45 °F. In short,

testing SANYO E&E’s hybrid models at

38 °F is simply not possible and not

representative of the energy

consumption characteristics of these
models.

Further, the hybrid models will
typically have a door-opening usage
aligned with household freezers, thus
0.85 is the employed K factor
(correction factor). See Appendix B1 to
Subpart 430, 5.2.1.1, because Subpart
430 does not recognize wine chiller as
a category. Thus, the K factor from
CAN/CSA 300-08 6.3.1.2 and HRF-1—
2007 8.7.2.1.1 is used.

SANYO E&E’s hybrid models listed
above currently cannot be tested under
the existing regulations, without a
waiver as sought herein. To evaluate the
models in a manner truly representative
of their actual energy consumption
characteristics, the standard
temperature of single wine coolers (55
°F) for the wine storage compartment
and the standard temperature (38 °F) for
the refrigerated beverage compartment
should be used. Therefore, the energy
consumption is defined by the higher of
the two values calculated by the
following two formulas (according to 10
C.F.R. §430, subpart B, Appendix A1):

Energy consumption of the wine
compartment:

EWine = ET1 + [(ET2-ET1) x (55 °F—
TW1)/(TW2-TW1)] *0.85

Energy consumption of the refrigerated
beverage compartment:

EBeverage Compartment = ET1 +
[(ET2—-ET1) x (38 °F —TBC1)/
(TBC2 —TBC1)].

The total adjusted volume of basic
model MBCM24FW is 5.75 cubic feet.
Using the standard temperature of 55 °F

for the wine compartment the annual
energy use of the model is 436 kWh/
year. According to current DOE
standards, this model is classified as a
compact refrigerator with automatic
defrost without through-the-door ice
service.

The total adjusted volume of basic
models JUB248LB, JUB248RB,
JUB248LW, JUB248RW, KBCO24LS,
KBCS24LS, KBCO24RS, KBCS24RS is
5.41 cubic feet. Using the standard
temperature of 55 °F for the wine
compartment the annual energy use of
the model is thus 431 kWh/year.
According to current DOE standards,
these models are also classified as
compact refrigerators with automatic
defrost without through-the-door ice
service.

4. Manufacturers of Other Basic Models
Marketed in the United States Known to
Incorporate Similar Design
Characteristics

After reviewing publicly available
product manuals of comparable hybrid
models, SANYOE E&E was unable to
locate a basic model marketed in the
United States that incorporates similar
design characteristics and that also
would be considered a “covered
product” under Section 430.62 of DOE’s
rules.2

If DOE requires any additional
information to properly consider this
Petition for Waiver, please do not
hesitate to contact the undersigned.

Respectfully submitted,
Kenji Maru
President
SANYO E&E Corp.

Alan G. Fishel
Adam D. Bowser

Arent Fox LLP
1050 Connecticut Avenue NW
Washington, DC 20036—5369

2SANYO E&E cannot guarantee that its search
disclosed every possible competing model, as
SANYO E&E ordinarily does not search for and
retain this information in the normal course of
business, but to the best of SANYO E&E’s
knowledge, certain GE hybrid models appear to be
the closest substitutes to SANYO E&E’s hybrid
models in terms of both functionality and design
characteristics. However, GE represents in its
product manuals that its hybrid models,
specifically, ZDBC240, ZDBT240, ZDBR240, and
ZDBI240, do not achieve temperatures below 40 °F
and thus would not be considered a covered
product under DOE regulations. SANYO E&E is
uncertain if GE means that the average temperature
of the entire cabinet does not drop below 40 °F,
which is the case with all SANYO E&E’s hybrid
models, or whether GE is representing that no
portion of its single-cabinet models can achieve
temperatures below 40 °F. Based on this
uncertainty, SANYO E&E excluded GE from this
section. SANYO E&E’s research did not reveal any
other basic models that, after review of the design
characteristics, were comparable to SANYO E&E'’s
hybrid models.


http://www.gc.energy.gov/documents/LargeCapacityRCW_guidance_122210.pdf
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(202) 857-6450
fishel.alan@arentfox.com
bowser.adam@arentfox.com

Date

[FR Doc. 2012-7812 Filed 3-30-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC12-84-000.

Applicants: AER NY-Gen, LLC,
Alliance NYGT, LLC.

Description: AER NY-Gen, LLC and
Alliance NYGT, LLC submits their
Application for Approval under Section
203 of the Federal Power Act and
Request for Expedited Consideration.

Filed Date: 3/20/12.

Accession Number: 20120320-5171.

Comments Due: 5 p.m. ET 4/10/12.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER12-629-001.

Applicants: Westar Energy, Inc.

Description: Westar Energy, Inc.
submits tariff filing per 35: Compliance
Filing, Oklahoma Municipal Power
Authority Letter Agreement to be
effective N/A.

Filed Date: 3/20/12.

Accession Number: 20120320-5163.

Comments Due: 5 p.m. ET 4/10/12.

Docket Numbers: ER12—-1296-000.

Applicants: ResCom Energy LLC.

Description: Amended Tariff Filing to
be effective 2/3/2012.

Filed Date: 3/20/12.

Accession Number: 20120320-5154.

Comments Due: 5 p.m. ET 4/10/12.

Take notice that the Commission
received the following electric securities
filings:

Docket Numbers: ES12—23-000.

Applicants: Wolverine Power Supply
Cooperative, Inc.

Description: Second Amendment to
Application for Authorization of the
Assumption of Liabilities and the
Issuance of Securities under Section 204
of the Federal Power Act of Wolverine
Power Supply Cooperative, Inc.

Filed Date: 3/16/12.

Accession Number: 20120316-5102.

Comments Due: 5 p.m. ET 3/26/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676

(toll free). For TTY, call (202) 502—8659.

Dated: March 21, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-7777 Filed 3—-30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1513-001.

Applicants: Wolverine Power Supply
Cooperative, Inc.

Description: Amended Market Power
Update of Wolverine Power Supply
Cooperative, Inc.

Filed Date: 3/9/12.

Accession Number: 20120309-5160.

Comments Due: 5 p.m. ET 4/10/12.

Docket Numbers: ER10-3199-001.

Applicants: Montana-Dakota Utilities
Co., a Division.

Description: Request of Montana-
Dakota Utilities Co., a Division of MDU
Resources Group Inc.

Filed Date: 3/20/12.

Accession Number: 20120320-5112.

Comments Due: 5 p.m. ET 4/10/12.

Docket Numbers: ER12-1189-001.

Applicants: DeWind Novus, LLC.

Description: Amended MBR Tariff
Filing to be effective 4/30/2012.

Filed Date: 3/20/12.

Accession Number: 20120320-5115.

Comments Due: 5 p.m. ET 4/3/12.

Docket Numbers: ER12-1292-000.

Applicants: Goshen Phase II LLC.

Description: Amended and Restated
SFA to be effective 12/31/9998.

Filed Date: 3/20/12.

Accession Number: 20120320-5000.

Comments Due: 5 p.m. ET 4/10/12.

Docket Numbers: ER12—-1294—-000.

Applicants: PIM Interconnection,
L.L.C.

Description: Notice of Cancellation of
Service Agreement 2949 in Docket No.
ER11-3890-000 to be effective 1/31/
2012.

Filed Date: 3/20/12.

Accession Number: 20120320-5062.

Comments Due: 5 p.m. ET 4/10/12.

Docket Numbers: ER12—-1295-000.

Applicants: PJM Interconnection,
L.L.C.

Description: Notice of Cancellation of
SA No. 2841 under Docket No. ER11—
3347-000 to be effective 2/29/2012.

Filed Date: 3/20/12.

Accession Number: 20120320-5064.

Comments Due: 5 p.m. ET 4/10/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 20, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-7776 Filed 3—30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC12-82-000.
Applicants: Ridgeline Alternative
Energy, LLC, Wolverine Creek Goshen

Interconnection LLC.

Description: Errata Letter to Submit
Revised Exhibit B.

Filed Date: 3/21/12.

Accession Number: 20120321-5175.

Comments Due: 5 p.m. ET 4/6/12.

Docket Numbers: EC12—-83—-000.

Applicants: Goshen Phase II LLC,
Ridgeline Alternative Energy, LLC.


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
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Description: Errata Letter to Submit
Revised Exhibit B.

Filed Date: 3/21/12.

Accession Number: 20120321-5176.

Comments Due: 5 p.m. ET 4/9/12.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1484—-003.

Applicants: Shell Energy North
America (US), L.P.

Description: Notice of Change in
Status of Shell Energy North America
(US), L.P.

Filed Date: 3/21/12.

Accession Number: 20120321-5185.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-726-001.

Applicants: Spring Valley Wind LLC.

Description: Supplement to Amended
Application for Market-Based Rate
Authority of Spring Valley Wind LLC.

Filed Date: 3/21/12.

Accession Number: 20120321-5180.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—1170-001.

Applicants: Imperial Valley Solar
Company (IVSC) 1, LLC.

Description: Amended Market-Based
Rate Tariff of IVSC 1 to be effective
2/28/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5162.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1305-000.

Applicants: California Independent
System Operator Corporation.

Description: 2013—03-21 CAISOs
LGIA with Nevada Hydro and SDGE to
be effective 5/21/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5125.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—-1306-000.

Applicants: PJM Interconnection,
L.L.C.

Description: Original Service
Agreement No. 3262; Queue No. W4—
068 to be effective 2/28/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5127.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1307-000.

Applicants: Oklahoma Gas and
Electric Company.

Description: Ministerial Filing to be
effective 3/22/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5128.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—1308-000.

Applicants: Palouse Wind, LLC.

Description: Palouse Wind, LLC
Market-Base Rate Tariff to be effective
5/20/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5144.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1309-000.

Applicants: New England Power
Company.

Description: Local Service Agreement
with Templeton Municipal Light Plant
to be effective 3/1/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5146.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1310-000.

Applicants: PJM Interconnection,
L.L.C.

Description: Original Service
Agreement No. 3261; Queue No. W3-
045 to be effective 2/27/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5152.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—-1311-000.

Applicants: Stetson Holdings, LLC.

Description: Notice of Succession to
be effective 3/22/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5156.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1312-000.

Applicants: California Independent
System Operator Corporation.

Description: Notice of the California
ISO of Termination of Large Generator
Interconnection Agreement Among the
Nevada Hydro Company, Inc.; San
Diego Gas & Electric Company; and the
California Independent System Operator
Corporation.

Filed Date: 3/21/12.

Accession Number: 20120321-5183.

Comments Due: 5 p.m. ET 4/11/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 22, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-7779 Filed 3—-30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP12-499-000.

Applicants: Texas Gas Transmission,
LLC.

Description: SW 27019 & 27435 Short-
term Amendments to Negotiated Rate
Agreements to be effective 3/20/2012.

Filed Date: 3/19/12.

Accession Number: 20120319-5138.

Comments Due: 5 p.m. ET 4/2/12.

Docket Numbers: RP12-500—-000.

Applicants: Natural Gas Pipeline
Company of America LLC.

Description: JP Morgan Negotiated
Rate Filing to be effective 9/30/2010.

Filed Date: 3/19/12.

Accession Number: 20120319-5181.

Comments Due: 5 p.m. ET 4/2/12.

Docket Numbers: RP12-501-000.

Applicants: Natural Gas Pipeline
Company of America LLC.

Description: Tenaska Negotiated Rate
Filing to be effective 4/1/2012.

Filed Date: 3/19/12.

Accession Number: 20120319-5195.

Comments Due: 5 p.m. ET 4/2/12.

Docket Numbers: RP12-502—-000.

Applicants: Hardy Storage Company,
LLC.

Description: Request for Limited
Waiver of Filing Date for Annual
Retainage Adjustment Mechanism filing
for Hardy Storage Company, LLC under
RP12-502.

Filed Date: 3/20/12.

Accession Number: 20120320-5123.

Comments Due: 5 p.m. ET 3/27/12.

Docket Numbers: RP12-503—-000.

Applicants: CenterPoint Energy Gas
Transmission Company, LLC.

Description: CenterPoint Energy Gas
Transmission Company, LLC submits
tariff filing per 154.204: PTP Tariff
Filing to be effective 5/1/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5018.

Comments Due: 5 p.m. ET 4/2/12.

Docket Numbers: RP12-504—000.

Applicants: Texas Eastern
Transmission, LP.

Description: Texas Eastern
Transmission, LP submits tariff filing
per 154.204: NJR Negotiated Rate—eff.
4-1-2012 to be effective 4/1/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5028.

Comments Due: 5 p.m. ET 4/2/12.
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Docket Numbers: RP12-505-000.

Applicants: Ozark Gas Transmission,
L.L.C.

Description: Ozark Gas Transmission,
L.L.C. submits tariff filing per 154.204:
Negotiated Rate—SW Energy—contract
820131 to be effective 4/1/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5046.

Comments Due: 5 p.m. ET 4/2/12.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Filings in Existing Proceedings

Docket Numbers: RP12—-387—-001.

Applicants: Dominion Transmission,
Inc.

Description: DTI—February 17, 2012
Form of Service Agreement Revision
Compliance to be effective 3/19/2012.

Filed Date: 3/20/12.

Accession Number: 20120320-5102.

Comments Due: 5 p.m. ET 4/2/12.

Any person desiring to protest in any
of the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5 p.m. Eastern
time on the specified comment date.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: March 21, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary
[FR Doc. 2012-7781 Filed 3—30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC12—-85-000.

Applicants: Post Rock Wind Power
Project, LLC, Lost Creek Wind, LLC,
Osage Wind, LLC.

Description: Section 203 Application
of Post Rock Wind Power Project, LLC,
et al.

Filed Date: 3/22/12.

Accession Number: 20120322-5043.

Comments Due: 5 p.m. ET 4/12/12.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1285-002.

Applicants: Craven County Wood
Energy Limited Partnership.

Description: Supplement to Notice of
Change in Status of Craven County
Wood Energy Limited Partnership.

Filed Date: 3/21/12.

Accession Number: 20120321-5182.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER10-3254—-001.

Applicants: Cooperative Energy
Incorporated (An Electric Membership
Corporation).

Description: Cooperative Energy
Incorporated (An Electric Membership
Corporation) Amendment to Updated
Market Power Analysis.

Filed Date: 3/21/12.

Accession Number: 20120321-5171.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—-1313-000.

Applicants: Silver State Solar Power
North, LLC.

Description: Cancellation of Existing
Tariff ID to be effective 3/22/2012.

Filed Date: 3/22/12.

Accession Number: 20120322-5026.

Comments Due: 5 p.m. ET 4/12/12.

Docket Numbers: ER12-1314-000.

Applicants: ISO New England Inc.,
New England Power Pool Participants
Committee.

Description: RCPF Value Change to be
effective 6/1/2012.

Filed Date: 3/22/12.

Accession Number: 20120322-5034.

Comments Due: 5 p.m. ET 4/12/12.

Docket Numbers: ER12—-1315-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: G311 IA Termination to
be effective 5/22/2012.

Filed Date: 3/22/12.

Accession Number: 20120322-5037.

Comments Due: 5 p.m. ET 4/12/12.

Docket Numbers: ER12—1316-000.

Applicants: Silver State Solar Power
North, LLC.

Description: Silver State Solar Power
North LLC Baseline Tariff to be effective
3/25/2012.

Filed Date: 3/22/12.

Accession Number: 20120322-5049.

Comments Due: 5 p.m. ET 4/12/12.

The filings are accessible in the
Commission’s eLibrary system by

clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 22, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-7780 Filed 3—-30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG12—-45-000.

Applicants: Palouse Wind, LLC.

Description: Notice of Self-
Certification of Exempt Wholesale
Generator Status of Palouse Wind, LLC.

Filed Date: 3/21/12.

Accession Number: 20120321-5113.

Comments Due: 5 p.m. ET 4/11/12.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER12-1297-000.

Applicants: Delmarva Power & Light
Company.

Description: Delmarva Power & Light
Company submits tariff filing per 35.1:
Amendment to Facilities Agreement
between Delmarva and Easton to be
effective 3/22/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5029.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1298-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits tariff filing per
35.13(a)(2)(iii: 2268 ITC-AEPOTC
Interconnection Agreement to be
effective 3/1/2012.

Filed Date: 3/21/12.
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Accession Number: 20120321-5072.
Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—-1299-000.

Applicants: Wolverine Power Supply
Cooperative, Inc.

Description: Wolverine Power Supply
Cooperative, Inc. submits tariff filing per
35.13(a)(2)(iii: Amended and Restated
Bradley Interconnection Facilities
Agreement to be effective 3/22/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5103.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—1300-000.

Applicants: Entergy Arkansas, Inc.

Description: Entergy Arkansas, Inc.
submits tariff filing per 35.13(a)(2)(iii:
EAI PCITSA—43rd Amendment to be
effective 6/1/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5104.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—1301-000.

Applicants: Zone ] Tolling Co., LLC.

Description: Zone ] Tolling Co., LLC
submits tariff filing per 35.12: Zone ]
Tolling Co., LLC Market-Based Rate
Tariff to be effective 4/30/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5106.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1302-000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Company submits tariff filing
per 35.13(a)(2)(iii: Unexecuted LGIA
LEAPS Project, The Nevada Hydro
Company, Inc. to be effective 5/21/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5107.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12—-1303-000.

Applicants: Entergy Services, Inc.

Description: Entergy Services, Inc., on
behalf of Entergy Arkanass, Inc., files
EAT’s 2012 Wholesale Rate Update for
AECC.

Filed Date: 3/21/12.

Accession Number: 20120321-5115.

Comments Due: 5 p.m. ET 4/11/12.

Docket Numbers: ER12-1304-000.

Applicants: Entergy Services, Inc.

Description: Entergy Services, Inc., on
behalf of Entergy Arkansas, Inc., files
EAT’s 2012 Wholesale Rate Update for
Arkansas Cities.

Filed Date: 3/21/12.

Accession Number: 20120321-5116.

Comments Due: 5 p.m. ET 4/11/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211

and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676

(toll free). For TTY, call (202) 502—8659.

Dated: March 21, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-7778 Filed 3—-30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas

Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP12-506—000.

Applicants: Natural Gas Pipeline
Company of America.

Description: JP Morgan Ventures
Negotiated Rate Filing to be effective
4/1/2012.

Filed Date: 3/21/12.

Accession Number: 20120321-5161.

Comments Due: 5 p.m. ET 4/2/12.

Docket Numbers: RP12-507-000.

Applicants: Petal Gas Storage, L.L.C.

Description: Create PKS Service to be
effective 5/1/2012.

Filed Date: 3/22/12.

Accession Number: 20120322-5041.

Comments Due: 5 p.m. ET 4/3/12.

Docket Numbers: RP12-508-000.

Applicants: Northern Natural Gas
Company.

Description: 20120322 J. Aron Non-
Conforming/Negotiated Rate to be
effective 4/22/2012.

Filed Date: 3/22/12.

Accession Number: 20120322-5077.

Comments Due: 5 p.m. ET 4/3/12.

Docket Numbers: RP12-509-000.

Applicants: Panhandle Eastern Pipe
Line Company, LP.

Description: Flow Through of Cash
Out Revenues filed on 3-22-12 to be
effective N/A.

Filed Date: 3/22/12.

Accession Number: 20120322-5098.

Comments Due: 5 p.m. ET 4/3/12.

Docket Numbers: RP12-510-000.

Applicants: Panhandle Eastern Pipe
Line Company, LP.

Description: Flow Through of Penalty
Revenues Report filed on 3-22-12 to be
effective N/A.

Filed Date: 3/22/12.

Accession Number: 20120322-5106.

Comments Due: 5 p.m. ET 4/3/12.

Docket Numbers: RP12-511-000.

Applicants: Kern River Gas
Transmission Company.

Description: 2012 SCRS Restatements
to be effective 4/1/2012.

Filed Date: 3/23/12.

Accession Number: 20120323-5009.

Comments Due: 5 p.m. ET 4/4/12.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://www.
ferc.gov/docs-filing/efiling/filing-req.
pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: March 23, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary
[FR Doc. 2012-7773 Filed 3—30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC12-83—-000.

Applicants: Goshen Phase II LLC,
Ridgeline Alternative Energy, LLC.

Description: Joint Application for
Authorization under Section 203 of the
Federal Power Act of Goshen Phase II
and Ridgeline Alternative Energy.

Filed Date: 3/19/12.

Accession Number: 20120319-5240.

Comments Due: 5 p.m. ET 4/9/12.

Take notice that the Commission
received the following electric rate
filings:
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Docket Numbers: ER12-41-000.

Applicants: ITC Midwest LLC.

Description: Filing of a Refund Report
to be effective N/A.

Filed Date: 3/19/12.

Accession Number: 20120319-5099.

Comments Due: 5 p.m. ET 4/9/12.

Docket Numbers: ER12-922-001.

Applicants: Phillips 66 Company.

Description: Revision to Baseline
MBR Tariff to be effective 4/1/2012.

Filed Date: 3/19/12.

Accession Number: 20120319-5215.

Comments Due: 5 p.m. ET 4/2/12.

Docket Numbers: ER12—1116-000.

Applicants: Cleco Power LLC, Cleco
Evangeline LLC.

Description: Cleco Power LLC and
Cleco Evangeline LLC submits the joint
application requesting authorization
from the Commission of a three-year
power purchase agreement pursuant to
Section 205 of the Federal Power Act.

Filed Date: 3/19/12.

Accession Number: 20120320-0001.

Comments Due: 5 p.m. ET 4/9/12.

Docket Numbers: ER12—-1290-000.

Applicants: PJM Interconnection,
L.L.C.

Description: Notice of Cancellation of
Service Agreement 2850, to be effective
2/17/2012.

Filed Date: 3/19/12.

Accession Number: 20120319-5217.

Comments Due: 5 p.m. ET 4/9/12.

Docket Numbers: ER12—-1291-000.

Applicants: Wellhead Power Delano,
LLC.

Description: Wellhead Power Delano,
LLC Market-Based Rate Tariff to be
effective 5/10/2012.

Filed Date: 3/19/12.

Accession Number: 20120319-5230.

Comments Due: 5 p.m. ET 4/9/12.

Docket Numbers: ER12—1293-000.

Applicants: Portland General Electric
Company.

Description: Request for Limited
Waiver of Portland General Electric
Company.

Filed Date: 3/19/12.

Accession Number: 20120319-5236.

Comments Due: 5 p.m. ET 4/9/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—-3676
(toll free). For TTY, call (202) 502—8659.

Dated: March 20, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-7775 Filed 3—30-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12470-001]

City of Broken Bow, OK; Notice of
Technical Conference

March 21, 2012.

Take notice that a technical
conference will be held to discuss the
section 4(e) conditions filed by the U.S.
Forest Service on November 16, 2007 for
the Broken Bow Re-Regulation Dam
Hydroelectric Project No. 12470.

This conference will be held on
Wednesday, April 25, 2012, beginning
at 9:30 a.m. (CDT) at the U.S. Forest
Service’s Hochatown Office, Route 4,
Broken Bow, OK 74728.

All local, state, and federal agencies,
Indian tribes, and other interested
parties are invited to participate. There
will be no transcript of the conference.
Please contact Aaron Liberty at (202)
502—-6862 or Aaron.Liberty@ferc.gov by
April 5, 2012, to RSVP.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2012-7774 Filed 3—-30-12; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OW-2011-0943; FRL-9655-1]

Draft National Water Program 2012
Strategy: Response to Climate Change

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of availability and
request for comments.

SUMMARY: The Environmental Protection
Agency is publishing for public
comment a draft long-range strategy that
describes how the agency will address
climate change challenges to its mission
of protecting human health and the

environment. Climate change alters the
hydrological background in which
EPA’s programs function. Depending
upon the regional, local and even
temporal nature of effects, climate
change will pose challenges to various
aspects of water resource management,
including how to: address risks to
drinking water, wastewater and storm
water infrastructure; protect quality of
surface water, ground water and
drinking water; build resilience of
watersheds, wetlands, and coastal and
ocean waters; and work with tribal
communities to understand the
implications of climate change to their
economy and culture.

DATES: Comments must be received on
or before May 17, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2011-0943, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov—Follow the on-
line instructions for submitting
comments.

e Email: ow-docket@epa.gov. Include
EPA-HQ-OW-2011-0943 in the subject
line of the message.

e Mail: Send your comments to:
Water Docket, Environmental Protection
Agency, Mail Code 2822T, 1200
Pennsylvania Avenue NW., Washington,
DC 20460, Attention: Docket ID No.
EPA-HQ-OW-2011-0943.

e Hand Delivery/Courier: Deliver
your comments to EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Avenue NW., Washington,
DC 20460, Attention Docket ID No.
EPA-HQ-OW-2011-0943. Such
deliveries are accepted only during
normal hours of operation, which are
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays.
Special arrangements should be made
for deliveries of boxed information. The
telephone number for the Water Docket
is 202-566—2426.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW-2011—
0943. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov {or email}. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which


http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.ferc.gov/docs-filing/efiling/filing-req.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Water Docket, EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is 202-566—1744,
and the telephone number for the Water
Docket is 202-566—2426.
FOR FURTHER INFORMATION CONTACT: Ms.
Elana Goldstein, Office of Water
(4101M), Environmental Protection
Agency, Ariel Rios Building, Mail Code
4101M, 1200 Pennsylvania Avenue
NW., Washington, DC 20460; telephone
number: 202-564—-1800; email address:
water_climate_change@epa.gov. For
more information, visit: http://epa.gov/
water/climatechange.
SUPPLEMENTARY INFORMATION:

What should I consider as I prepare my
comments for EPA?

To remain effective and continue
fulfilling its mission, the EPA will need
to adapt to already observed and
projected changes. To that end, the
Agency will continue to collaborate

with partners at the federal, state, tribal,
and local levels to develop the requisite
information, tools and strategies. The
Draft National Water Program 2012
Strategy: Response to Climate Change
(Draft 2012 Strategy) addresses the
challenges climate change poses and
lays out a long term vision for the
sustainable management of water
resources for future generations in light
of climate change. The Draft 2012
Strategy is intended to be a roadmap to
guide future programmatic planning,
and inform decision makers during the
Agency’s annual planning process. It
describes the array of actions that
should be taken in the coming years to
build a climate resilient national water
program.

The following questions are intended
to solicit input and insight for particular
areas of the Draft 2012 Strategy. In
addition to these questions, reviewers
are encouraged to consider their own
questions pertinent to their interests.

e Which Clean Water Act and Safe
Drinking Water Act program areas do
you think are most vulnerable to climate
change? Which strategic actions should
be prioritized? Are there strategies that
are missing or need revision?

e Are there important partnerships
that have not been identified?

o Are there examples of methods for
measuring and tracking progress and
outcomes of adaptation activities? Is the
approach described adequate?

o Are there research priorities that
were not listed?

e Please supply any additional
references addressing the economics of
climate change adaptation (e.g.,
assessing the costs and benefits of
climate change adaption projects).

e How can we improve our
representation of tribal climate change
and water interests? Are there examples
of incorporating traditional ecological
knowledge involving water resources
into climate adaptation science and
strategies?

Tips for Preparing Your Comments.
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

¢ Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

Dated: March 28, 2012.

Nancy K. Stoner,

Acting Assistant Administrator for Water.
[FR Doc. 2012-7816 Filed 3—30-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2011-0959; FRL-9343-5]

Pesticide Reregistration Performance
Measures and Goals; Annual Progress
Report; Notice of Availability

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of EPA’s progress report in
meeting its performance measures and
goals for pesticide reregistration during
fiscal year 2011.

FOR FURTHER INFORMATION CONTACT:
Carol P. Stangel, Pesticide Re-evaluation
Division (7508P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460—0001; telephone
number: (703) 308—8007; email address:
stangel.carol@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Why is EPA announcing the
availability of this report?

The Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) requires
EPA to publish information about EPA’s
annual achievements in meeting its
performance measures and goals for
pesticide reregistration. The report for
fiscal year 2011 discusses the
integration of tolerance reassessment
with the reregistration process, and
describes the status of various
regulatory activities associated with
reregistration and tolerance
reassessment. The 2011 report also gives
total numbers of products reregistered
and products registered under the “fast-
track” provisions of FIFRA.
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II. How can i get a copy of the 2011
report?

1. Docket. The 2011 report is available
at http://www.regulations.gov, under
docket ID number EPA-HQ-OPP-2011—
0959.

2. EPA Web site. The 2011 report is
also available on EPA’s Web site at
http://www.epa.gov/pesticides/
reregistration/reports.htm.

III. Can I comment on this report?

Although not subject to a formal
comment period, EPA welcomes input
from stakeholders and the general
public. Written comments, identified by
the docket identification number EPA—
HQ-OPP-2011-0959, would be most
helpful if received by EPA on or before
60 days after date of publication of this
notice.

Submit your comments, identified by
docket identification (ID) number EPA—
HQ-OPP-2011-0959, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: March 21, 2012.
James Jones,

Acting Assistant Administrator, Office of
Chemical Safety and Pollution Prevention.

[FR Doc. 2012-7885 Filed 3—30-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2011-0542; FRL-9654-9]

Notice of Data Availability Concerning
Renewable Fuels Produced from Palm
Oil Under the RFS Program; Extension
of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; extension of comment
period.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is announcing
an extension in the public comment
period for the “Notice of Data
Availability Concerning Renewable
Fuels Produced from Palm Oil under the
RFS Program” (the notice is herein
referred to as the “palm oil NODA”).
EPA published a NODA, which

included a request for comment, in the
Federal Register on January 27, 2012
(77 FR 4300). The public comment
period was to end on February 27,
2012—30 days after publication in the
Federal Register. On February 14, 2012,
EPA published a notice extending the
comment period by 30 days until March
28, 2012. The purpose of this document
is to extend the comment period an
additional 30 days until April 27, 2012.
This extension of the comment period is
provided to allow the public additional
time to provide comment on the NODA.

DATES: Comments must be received on
or before April 27, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2011-0542, by one of the
following methods:

e www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov.

e Mail: Air and Radiation Docket and
Information Center, Environmental
Protection Agency, Mailcode: 2822T,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460.

e Hand Delivery: Air and Radiation
Docket and Information Center, EPA/
DC, EPA West, Room 3334, 1301
Constitution Ave. NW., Washington, DC
20004. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2011-
0542. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or a-and-r-docket@epa.gov. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.
NW., Washington, DC 20004. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT:
Aaron Levy, Office of Transportation
and Air Quality, Transportation and
Climate Division, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460 (MC:
6041A); telephone number: 202-564—
2993; fax number: 202-564—1177; email
address: levy.aaron@epa.gov.

SUPPLEMENTARY INFORMATION:

Background

In a separate notice of data
availability, EPA provided an
opportunity to comment on EPA’s
analyses of palm oil used as a feedstock
to produce biodiesel and renewable
diesel under the Renewable Fuel
Standard (RFS) program. EPA’s analysis
of palm oil-based biofuels is a
supplement to the final rule published
on March 26, 2010, which made
changes to the RF'S program (75 FR
14670). EPA’s analysis of the two types
of biofuel shows that biodiesel and
renewable diesel produced from palm
oil have estimated lifecycle greenhouse
gas (GHG) emission reductions of 17%
and 11% respectively for these biofuels
compared to the statutory baseline
petroleum-based diesel fuel used in the
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RFS program. This analysis indicates
that both palm oil-based biofuels would
not qualify as meeting the minimum
20% GHG performance threshold for
renewable fuel under the RFS program.
On February 14, 2012, EPA published a
notice extending the comment period by
30 days until March 28, 2012 to provide
the public additional time to comment
on the NODA.

Extension of Comment Period

EPA received requests for an
additional extension of the palm oil
NODA comment period from various
parties. After considering all of these
comments, EPA has determined that an
extension of the comment period would
provide the public adequate time to
provide meaningful comment on the
NODA. However, this need must be
balanced against our desire to finalize
our analysis in a timely manner. EPA
believes that an additional 30 days is an
appropriate amount of time to balance
these needs. Accordingly, the public
comment period for the palm oil NODA
is extended until April 27, 2012. EPA
does not anticipate any further
extension of the comment period at this
time.

Dated: March 27, 2012.

Margo Tsirigotis Oge,

Director, Office of Transportation and Air
Quality.

[FR Doc. 2012-7895 Filed 3—-30-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

Information Collection(s) Being
Submitted to the Office of Management
and Budget (OMB) for Emergency
Review and Approval

AGENCY: Federal Communications
Commission.

ACTION: Notice and request for
comments.

SUMMARY: As part of its continuing effort
to reduce paperwork burden and as
required b y the Paperwork Reduction
Act (PRA) of 1995 (44 U.S.C. 3502—-
3520), the Federal Communications
Commission invites the general public
and other Federal agencies to take this
opportunity to comment on the
following information collection(s).
Comments are requested concerning: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance

the quality, utility, and clarity of the
information collected; (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology; and (e) ways to
further reduce the information
collection burden on small business
concerns with fewer than 25 employees.
The FCC may not conduct or sponsor a
collection of information unless it
displays a currently valid OMB control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
Paperwork Reduction Act (PRA) that
does not display a valid OMB control
number.

DATES: Written Paperwork Reduction
Act (PRA) comments should be
submitted on or before April 17, 2012.
If you anticipate that you will be
submitting PRA comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the FCC contact listed below as
soon as possible.

ADDRESSES: Submit your PRA comments
to Nicholas A. Fraser, Office of
Management and Budget (OMB), via fax
at 202—395-5167 or via Internet at
Nicholas A. Fraser@omb.eop.gov and
to Judith B. Herman, Federal
Communications Commission, via the
Internet at Judith-b.herman@fcc.gov. To
submit your PRA comments by email
send them to: PRA@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Judith B. Herman, Office of Managing
Director, FCC, at 202—-418-0214.
SUPPLEMENTARY INFORMATION: The
Commission is requesting emergency
OMB processing of the new information
collection requirements contained in
this notice. The Commission is
requesting OMB approval by April 16,
2012.

OMB Control Number: 3060-XXXX.

Title: Part 11—Emergency Alert
System (EAS), Fifth Report and Order,
FCC 12-7.

Form No.: N/A.

Type of Review: New collection.

Respondents: Business or other for-
profit, not-for-profit institutions, and
state, local or tribal government.

Number of Respondents: 10
respondents; 10 responses.

Estimated Time Per Response: 20
hours.

Frequency of Response: On occasion
reporting requirement and
recordkeeping requirement.

Obligation to Respond: Voluntary.
Statutory authority for this information
collection is contained in 47 U.S.C.
Sections 154(i) and 606 of the

Communications Act of 1934, as
amended.

Total Annual Burden: 200 hours.

Total Annual Cost: N/A.

Privacy Act Impact Assessment: N/A.

Nature and Extent of Confidentiality:
There is no need for confidentiality.

Needs and Uses: The Commission
will submit this new information
collection to the Office of Management
and Budget (OMB) during this 15 day
comment period in order to obtain
emergency approval from them. The
Commission is requesting emergency
OMB approval for this new information
collection and assignment of an OMB
control number. Part 11 contains rules
and regulations addressing the nation’s
Emergency Alert System (EAS). The
EAS provides the President with the
capability to provide immediate
communications and information to the
general public at the national, state and
local area level during periods of
national emergency. The EAS also
provides state and local governments
and the National Weather Service with
the capability to provide immediate
communications and information to the
general public concerning emergency
situations posting a threat to life and
property. For this new collection, the
Commission is requesting emergency
OMB review and processing for the
reporting and recordkeeping
requirements in the Fifth Report and
Order, FCC 12—7. The Commission
amended its Part 11 rules governing the
EAS to more fully codify the existing
obligation to process Common Alerting
Protocol (CAP)-formatted alert messages
adopted in the Second Report and
Order.

Certification procedures for meeting
general certification requirements are
under 47 CFR 11.34. Paragraphs 164—
167, 107-171, and 175-176 in the Fifth
Report and Order, establish that
integrated CAP-capable EAS devices
and intermediate devices that are used
in tandem with legacy EAS equipment
are subject to the Commission’s existing
device certification requirements set
forth in the Commission’s Part 2
equipment authorization rules. These
paragraphs also establish specific
procedures by which EAS device
manufacturers can update existing
device certifications and obtain new
certifications, which generally involve
the submission of test data and other
materials to the FCC.

The information collected by the
Commission is used to confirm that EAS
devices comply with the technical and
performance requirements set forth in
the EAS rules and other applicable rules
maintained by the Commission. These
rules are designed to minimize electrical
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radiofrequency interference and to
ensure that the EAS, including
individual devices within the EAS,
operate at intended.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 2012-7970 Filed 3—-30-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

Update to Notice of Financial
Institutions for Which the Federal
Deposit Insurance Corporation Has
Been Appointed Either Receiver,
Liquidator, or Manager

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Update Listing of Financial
Institutions in Liquidation.

SUMMARY: Notice is hereby given that
the Federal Deposit Insurance
Corporation (Corporation) has been
appointed the sole receiver for the
following financial institutions effective
as of the Date Closed as indicated in the
listing. This list (as updated from time

INSTITUTIONS IN LIQUIDATION
[In alphabetical order]

to time in the Federal Register) may be
relied upon as “of record” notice that
the Corporation has been appointed
receiver for purposes of the statement of
policy published in the July 2, 1992
issue of the Federal Register (57 FR
29491). For further information
concerning the identification of any
institutions which have been placed in
liquidation, please visit the Corporation
Web site at www.fdic.gov/bank/
individual/failed/banklist.html or
contact the Manager of Receivership
Oversight in the appropriate service
center.

Dated: March 26, 2012.
Federal Deposit Insurance Corporation.
Pamela Johnson,
Regulatory Editing Specialist.

FDIC Ref. No. Bank name City State Date closed
Covenant Bank & Trust Rock Spring GA 3/23/2012
Premier Bank ........ccccocevinveencieenenns Wilmette ...ooveieiee IL 3/23/2012

[FR Doc. 2012-7810 Filed 3—30-12; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisitions of Shares of a Bank or
Bank Holding Company

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire shares of a bank
or bank holding company. The factors
that are considered in acting on the
notices are set forth in paragraph 7 of
the Act (12 U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the offices of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than April 17,
2012.

A. Federal Reserve Bank of Kansas
City (Dennis Denney, Assistant Vice
President) 1 Memorial Drive, Kansas
City, Missouri 64198-0001:

1. Bobbie R. Needham, Broken Arrow,
Oklahoma; Matthew K. Needham and
Amanda L. Needham, both of Basehor,
Kansas; Michael L. Needham and
Andrea M. Needham, both of Olathe

Kansas; and Russ A. Hoffman and
Megan L. Hoffman, both of Wichita,
Kansas, all as members of the Needham
Family Group, to retain control of
Overbrook Bankshares, Inc., and thereby
indirectly retain control of The First
Security Bank, both in Overbrook,
Kansas.

Board of Governors of the Federal Reserve
System, March 28, 2012.
Robert deV. Frierson,
Deputy Secretary of the Board.
[FR Doc. 2012-7801 Filed 3—-30-12; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank

indicated. The applications will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than April 27, 2012.

A. Federal Reserve Bank of
Minneapolis (Jacqueline G. King,
Community Affairs Officer) 90
Hennepin Avenue, Minneapolis,
Minnesota 55480—0291:

1. Wells Financial Corp., Wells,
Minnesota, has applied to become a
bank holding company as a result of the
proposed conversion of its wholly
owned subsidiary, Wells Federal Bank,
Wells, Minnesota, from a federal savings
bank to a Minnesota state-chartered
commercial bank.

Board of Governors of the Federal Reserve
System, March 28, 2012.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 2012-7802 Filed 3—-30-12; 8:45 am]
BILLING CODE 6210-01-P


http://www.fdic.gov/bank/individual/failed/banklist.html
http://www.fdic.gov/bank/individual/failed/banklist.html

19666

Federal Register/Vol. 77, No. 63/Monday, April 2, 2012/ Notices

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Stakeholder Listening Session in
Preparation for the 65th World Health
Assembly

Time and Date: April 30, 2012,
3 p-m.—4:30 p.m. EST.

Place: Great Hall of the Hubert H.
Humphrey Building, 200 Independence
Avenue SW., Washington DC 20201.

Status: Open, but requiring RSVP to
OGA.RSVP@hhs.gov.

Purpose

The U.S. Department of Health and
Human Services (HHS)—charged with
leading the U.S. delegation to the 65th
World Health Assembly—will hold an
informal Stakeholder Listening Session
on Monday April 30, 3-4:30 p.m., in the
Great Hall of the HHS Hubert H.
Humphrey Building, 200 Independence
Avenue SW., Washington, DC, 20201.

The Stakeholder Listening Session
will help the HHS’s Office of Global
Affairs prepare for the World Health
Assembly by taking full advantage of the
knowledge, ideas, feedback, and
suggestions from all communities
interested in and affected by agenda
items to be discussed at the 65th World
Health Assembly. Your input will
contribute to US positions as we
negotiate these important health topics
with our international colleagues.

The listening session will be
organized around the interests and
perspectives of stakeholder
communities, including, but not limited
to:

Public health and advocacy groups;
State, local, and Tribal groups;
Private industry;

Minority health organizations; and
Academic and scientific
organizations.

It will allow public comment on all
agenda items to be discussed at the 65th
World Health Assembly http://apps.
who.int/gb/ebwha/pdf files/WHA65/
A65_1-en.pdf.

RSVP

Due to security restrictions for entry
into the HHS Hubert H. Humphrey
Building, we will need to receive RSVPs
for this event. Please include your first
and last name as well as organization
and send it to OGA.RSVP@hhs.gov. If
you are not a US citizen please note this
in the subject line of your RSVP, and
our office will contact you to gain
additional biographical information for
your clearance. Please RSVP no later
than Friday April 20th.

Written comments are welcome and
encouraged, even if you are planning on

attending in person. Please send these to
the same email address OGA.RSVP@
hhs.gov.

We look forward to hearing your
comments relative to the 65th World
Health Assembly agenda items.

Dated: March 26, 2012.

Nils Daulaire,

Director, Office of Global Affairs.

[FR Doc. 2012-7738 Filed 3—30-12; 8:45 am]
BILLING CODE 4150-38-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Office of Financial Resources;
Statement of Organization, Functions,
and Delegations of Authority

Part A, Office of the Secretary,
Statement of Organization, Functions
and Delegations of Authority for the
Department of Health and Human
Services (HHS) is being amended as
Chapter AM, Office of Financial
Resources, as last amended at 76 FR
69741-42, dated November 9, 2011, 74
FR 57679-82, dated November 9, 2009,
and 74 FR 18238-39, dated April 21,
2009. This reorganization will eliminate
the Office of Recovery Act Coordination
(AMV) within the Office of Financial
Resources (ASFR)) and establish a new
Office of Executive Program Information
in ASFR to analyze HHS data on the
status of HHS programs and their
operations and present it to HHS
executives to inform program and policy
decisions. This reorganization will make
the following changes under Chapter
AM, Office of Financial Resources:

A. Under Section AM.10
Organization, delete in its entirety and
replace with the following:

Section AM.10 Organization: The
Office of Financial Resources is headed
by the Assistant Secretary for Financial
Resources (ASFR). The Assistant
Secretary for Financial Resources is the
Departmental Chief Financial Officer
(CFO), Chief Acquisition Officer (CAO)
and Performance Improvement Officer
(PIO), and reports to the Secretary. The
office consists of the following
components:

o Immediate Office of the Assistant
Secretary (AM).

e Office of Budget (AML).

e Office of Finance (AMS).

e Office of Grants and Acquisition
Policy and Accountability (AMT).

e Office of Executive Program
Information (AMW).

B. Under Section AM.20 Functions,
delete in its entirety Chapter AMV and

add the following new Chapter AMW,
Office of Executive Program Information

Section AMW.00 Mission

The Office of Executive Program
Information (OEPI) is responsible for
analyzing HHS data on the status of
HHS programs and their operations and
presenting it to HHS executives to
inform program and policy decisions.
The primary audience for these analyses
is HHS executives including HHS senior
leadership, both in the Office of the
Secretary and the agencies. The
information requirements of ASFR
executives are a priority focus because
of their policy role in resource
allocation and decisions affecting
financial, grants and procurement
processes.

OEPI collaborates with ASFR offices
and HHS agencies to obtain the data
elements needed to meet HHS
leadership’s management information
expectations and the business
requirements of ASFR Offices and their
customers in HHS OPDIVS. OEPI
convenes ASFR Offices and HHS
OPDIVS to develop procedures for
obtaining quality data needed to assess
HHS operations, and the business
requirements of ASFR Offices and their
customers in HHS OPDIVS.

Section AMW.10 Organization

The Office of Executive Program
Information is headed by a Deputy
Assistant Secretary for Executive
Program Information, who reports to the
Assistant Secretary for Financial
Resources. OEPI includes the following
components:

¢ Immediate Office of Executive
Program Information (AMW).

e Division of Health Insurance,
Regulation, and Science Programs
(AMW1).

¢ Division of Health and Social
Service Programs (AMW2).

Section AMW.20 Function

1. Immediate Office of Executive
Program Information (AMW)

The Immediate Office of Executive
Program Information (OEPI) is
responsible for support and
coordination of the Office of Executive
Program Information components in the
management of their responsibilities.

2. Division of Health Insurance,
Regulation, and Science Programs
(AMW1)

The Division of Health Insurance,
Regulation, and Science Programs is
responsible for establishing systems and
procedures for analyzing data on the
status of HHS health insurance,
regulation, and science programs and
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their operations, conducting analysis,
and presenting that analysis to HHS
executives to inform program and policy
decisions.

3. Division of Health and Social Service
Programs (AMW2)

The Division of Health and Social
Service Programs is responsible for
establishing systems and procedures for
analyzing data on the status of HHS
health and social services programs and
their operations, conducting analysis,
and presenting that analysis to HHS
executives to inform program and policy
decisions.

Dated: March 22, 2012.
E.J. Holland, Jr.,
Assistant Secretary for Administration.
[FR Doc. 2012-7807 Filed 3-30-12; 8:45 am]
BILLING CODE 4150- 24-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Agency for Healthcare Research
and Quality, HHS.

ACTION: Notice.

SUMMARY: This notice announces the
intention of the Agency for Healthcare
Research and Quality (AHRQ) to request
that the Office of Management and
Budget (OMB) approve the proposed
information collection project:
“Development of a Health Information
Rating System (HIRS).” In accordance
with the Paperwork Reduction Act, 44
U.S.C. 3501-3521, AHRQ invites the
public to comment on this proposed
information collection.

DATES: Comments on this notice must be
received by June 1, 2012.

ADDRESSES: Written comments should
be submitted to: Doris Lefkowitz,
Reports Clearance Officer, AHRQ, by
email at doris.lefkowitz@ AHRQ.hhs.gov.

Copies of the proposed collection
plans, data collection instruments, and
specific details on the estimated burden
can be obtained from the AHRQ Reports
Clearance Officer.

FOR FURTHER INFORMATION CONTACT:
Doris Lefkowitz, AHRQ Reports
Clearance Officer, (301) 427-1477, or by
email at doris.lefkowitz@ AHRO.hhs.gov.

SUPPLEMENTARY INFORMATION:

Proposed Project

Development of a Health Information
Rating System (HIRS)

Over the past several years, limited
health literacy has been identified as an
important health care quality issue.
Healthy People 2010 defined health
literacy as ’the degree to which
individuals have the capacity to obtain,
process, and understand basic health
information and services needed to
make appropriate health decisions’. In
2003, the Institute of Medicine
identified health literacy as a cross-
cutting area for health care quality
improvement. According to the 2003
National Assessment of Adult Literacy,
only 12 percent of adults have proficient
health literacy.

Persons with limited health literacy
face numerous health care challenges.
They often have a poor understanding of
basic medical vocabulary and health
care concepts. A study of patients in a
large public hospital showed that 26
percent did not understand when their
next appointment was scheduled and 42
percent did not understand instructions
to ““take medication on an empty
stomach.” In addition, limited health
literacy leads to more medication errors,
more and longer hospital stays, and a
generally higher level of illness.

Health care providers can improve
their patients’ health outcomes by
delivering the right information at the
right time in the right way to help
patients prevent or manage chronic
conditions such as diabetes,
cardiovascular disease, hypertension,
and asthma. Electronic health records
(EHRs) can help providers offer patients
the right information at the right time
during office visits, by directly
connecting patients to helpful resources
on treatment and self-management.
EHRs can also facilitate clinicians’ use
of patient health education materials in
the clinical encounter. However, health
education materials delivered by EHRs,
when available, are rarely written in a
way that is understandable and
actionable for patients with basic or
below basic health literacy—an
estimated 77 million people in the
United States.

In order to fulfill the promise of EHRs
for all patients, especially for persons
with limited health literacy, clinicians
should have a method to determine how
easy a health education material is for
patients to understand and act on, have
access to a library of easy-to-understand
and actionable materials, understand
the relevant capabilities and features of
EHRs to provide effective patient
education, and be made aware of these
resources and information. Therefore,

AHRQ developed a task order that
resulted in contract
#HHSA2902009000121 to complete the
following four major tasks: (1) Develop
a valid and reliable Health Information
Rating System (HIRS), (2) create a
library of patient health education
materials, (3) review EHR’s patient
education capabilities and features, and
(4) educate EHR vendors and users. This
information collection project relates to
the first task only.

The goal of this information collection
project is to develop a valid and reliable
Health Information Rating System
(HIRS). The HIRS will offer a systematic
method to evaluate and compare the
understandability and actionability of
health education materials. Health
education materials are understandable
when consumers of diverse backgrounds
and varying degrees of health literacy
can process and explain key messages.
Health education materials are
actionable when consumers of diverse
backgrounds and varying levels of
health literacy can identify what they
can do based on the information
presented.

A Draft HIRS has been developed
through a rigorous multi-stage approach
and draws upon existing rating systems,
the evidence base in the literature, and
the real-world expertise and experience
of a Technical Expert Panel (TEP). The
final stage of developing a reliable and
valid rating system to assess the
understandability and actionability of
patient health education materials is
testing with consumers. AHRQ is
following a 5-step process to develop a
valid and reliable HIRS:

(1) Gather and synthesize evidence on
existing rating systems and literature on
consumers’ understanding of health
information. Seek TEP review of the
summary of existing health information
rating systems. Develop item pool for
each domain (i.e., understandability and
actionability).

(2) Assess the face and content
validity of the domains (i.e.,
understandability and actionability)
with the TEP.

(3) Assess the inter-rater reliability of
the HIRS on 16 different health
education materials (8 English-language
materials and 8 Spanish-language
materials) using a total of 8 raters —4
raters per material. Seek TEP review of
results and provide guidance on how to
address discrepancies.

(4) Assess the construct validity of the
HIRS by conducting testing with 48
consumers — 24 English-speaking and
24 Spanish-speaking consumers.
Consumers will review materials and be
asked questions to test whether they
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understand the materials and whether
they know what actions to take.

(5) Finalize the HIRS and instructions
for users, and make them publicly
available on AHRQ’s Web site.

Steps 1, 2 and 3 do not involve data
collections requiring OMB approval and
have already been completed.

This study is being conducted by
AHRQ through its contractor, Abt
Associates, pursuant to AHRQ’s
statutory authority to conduct and
support research on health care and on
systems for the delivery of such care,
including activities with respect to the
quality, effectiveness, efficiency,
appropriateness and value of health care
services and with respect to quality
measurement and improvement. 42
U.S.C. 299a(a)(1) and (2).

Method of Collection

To complete steps 4 and 5 the
following data collections and activities
will be implemented:

(1) Demographic Questionnaire—The
demographic questionnaire will collect
basic demographic information about
each consumer participant. This data
will allow the analysis to detect
differences in health literacy by
population subgroups.

(2) Short Test of Functional Health
Literacy in Adults (S-TOFHLA)
Questionnaire—The S-TOFHLA will be
administered to all participants to
access their level of health literacy.

(3) Health Education Materials &
Interview—English, Inhaler—Each
English-speaking participant will be
randomly assigned one of a set of three
materials on using asthma inhalers,
which include: (1) A video entitled
“How to Use an Inhaler,” by the
American College of Physicians
Foundation, (2) a material accessed via
the internet entitled “Inhaled Asthma
Medications: Tips to Remember,” by the
American Academy of Allergy, Asthma
& Immunology, and (3) a material
accessed via the internet entitled “How
to Use Your Metered-Dose Inhaler the
Right Way,” by the McKinley Health
Center. After seeing the video or reading
the randomly assigned material, a brief
interview will be conducted to assess
the participants’ understanding of how

to use an inhaler and what actions to
take based on the material.

(4) Health Education Materials &
Interview—English, Colonoscopy—Each
English-speaking participant will be
randomly assigned one of a set of three
materials about colonoscopy, which
include: (1) A video entitled
“Colonoscopy,” by Medline Plus, (2) a
pdf material accessed via the internet
entitled “Colonoscopy,” by the
American College of Surgeons and (3) a
material accessed via the interne
entitled, “Colonoscopy,” by Jackson
Siegelbaum Gastroenterology. After
seeing the video or reading the
randomly assigned material, a brief
interview will be conducted to assess
the participants’ understanding of the
colonoscopy procedure and what
actions to take based on the material.

(5) Health Education Materials &
Interview—Spanish, High Blood
Pressure—Each Spanish-speaking
participant will be randomly assigned
one of a set of three materials about high
blood pressure, which include: (1) A
video entitled “Hipertension esencial,”
by Medline Plus, (2) a Web site material
accessed via the internet entitled “¢Que
es la presion arterial alta?,” by the
National Heart Lung and Blood Institute
(NHLBI) and (3) a pdf material accessed
via the internet entitled, “Presion
Sanguinea Alta,” by the National Center
for Farmworker Health. After seeing the
video or reading the randomly assigned
material, a brief interview will be
conducted to assess the participants’
understanding of high blood pressure
and what actions to take based on the
material.

(6) Health Education Materials &
Interview—Spanish, Colonoscopy—
Each Spanish-speaking participant will
be randomly assigned one of a set of
three materials about colonoscopy,
which include: (1) A video entitled
“Colonoscopia,” Main Line Health, (2) a
pdf material accessed via the internet
entitled “Colonoscopia: Lo Que Usted
Debe Saber,” by the Nebraska
Department of Health and Human
Services (DHHS) and (3) a material
accessed via the internet entitled,
“Colonoscopia,” by Centro Medicao
ABC. After seeing the video or reading

the randomly assigned material, a brief
interview will be conducted to assess
the participants’ understanding of the
colonoscopy procedure and what
actions to take based on the material.

The data collected from this project
will be used to assess the construct
validity of and inform revisions to the
HIRS. The HIRS will be the first system
that can assess the understandability
and actionability of patient health
education materials that can be
incorporated into an EHR, including
print and multimedia materials. Note
that the materials to be assessed need
not currently be incorporated into EHRs;
for now, AHRQ is focusing on materials
that have the potential to be
incorporated into EHRs.

No claim is made that the results from
this study will be generalizable in the
statistical sense. Rather, the consumer
testing will be informative and critical
to ensuring we have developed a valid
rating system by conducting consumer
testing.

Estimated Annual Respondent Burden

Exhibit 1 presents estimates of the
annualized burden hours for the
respondents’ time to participate in this
research. The Demographic and S—
TOFHLA questionnaires will be
completed by all 48 participants and
takes 5 and 7 minutes, respectively, to
complete. Each of the 48 participants
will review 2 different sets of health
education materials and then participate
in a short interview for each material
topic. English-speaking participants will
review materials related to inhaler use
and colonoscopy while Spanish-
speaking participants will review
materials related to high blood pressure
and colonoscopy. To review each
material and participate in the
associated interview requires 30
minutes (15 minutes to review the
materials and 15 minutes for the
interview). The total annualized burden
is estimated to be 58 hours.

Exhibit 2 presents the estimated
annualized cost burden associated with
the respondents’ time to participate in
this research. The total cost burden is
estimated at $962.

EXHIBIT 1—ESTIMATED ANNUALIZED BURDEN HOURS

Number of
. Number of Hours per Total burden
Data collection respondents re%ps?)rgiedseﬁter responpse hours
Demographic QUESHONNAIE ...........cccoiiieiiiiieiieiese et 48 1 5/60 4
S-TOFHLA QUESHIONNAINE .....cceeeiiiiiiiiieeieeeeeeee e 48 1 7/60 6
Health Education Materials & Interview—English, Inhaler 24 1 30/60 12
Health Education Materials & Interview —English & Spanish, Colonoscopy 48 1 30/60 24
Health Education Materials & Interview—Spanish, High Blood Pressure ...... 24 1 30/60 12
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EXHIBIT 1—ESTIMATED ANNUALIZED BURDEN HOURS—Continued

Number of
: Number of Hours per Total burden
Data collection responses per
respondents respondent response hours
TOMAI e e e 192 na na 58
EXHIBIT 2—ESTIMATED ANNUALIZED COST BURDEN
Average
: Number of Total burden Total cost
Data collection hourly
respondents hours wage rate* burden
Demographic QUESHONNAINE ...........cccueeveuieuicieeticteeeee et nns 48 4 $21.35 $85
S-TOFHLA QUESHIONNAIIE ....cccuvviiiiiiieiieeieeeeeee e 48 6 21.35 128
Health Education Materials & Interview—English, Inhaler 24 12 21.35 256
Health Education Materials & Interview —English & Spanish, Colonoscopy 48 24 21.35 512
Health Education Materials & Interview—Spanish, High Blood Pressure ...... 24 12 21.35 256
LI} ¢ | U 192 58 na 1,237

*Based upon the mean wage for all occupations, National Compensation Survey: Occupational wages in the United States May 2010, “U.S.
Department of Labor, Bureau of Labor Statistics.”

Estimated Annual Costs to the Federal
Government

The total cost of this contract to the
government is $524,945, and the project

extends over 3 years (July 19, 2010 to
July 18, 2013). The data collection for
which we are seeking OMB clearance
will take place from September 1, 2012
to December 31, 2012. Exhibit 3 shows

EXHIBIT 3—ESTIMATED COST

a breakdown of the total cost as well as
the annualized cost for the data
collection, processing and analysis
activity for this entire contract.

Cost Component Total Cost Annual Cost
Project DEVEIOPMENT .......eiiiiiiiiiti ittt ettt e e et e ae e et ehe e r e e Re e n e e b e e et r e e e nn e e nr e $66,447 $22,149
Data Collection Activities ..... 129,547 43,182
Data Processing and Analysis .... 129,548 43,183
Publication of Results ................. 131,571 43,857
Project Management ... e ae e 67,832 22,611
Lo = TSP U PRSPPSO 524,945 174,982

Request for Comments

In accordance with the Paperwork
Reduction Act, comments on AHRQ’s
information collection are requested
with regard to any of the following: (a)
Whether the proposed collection of
information is necessary for the proper
performance of AHRQ health care
research and health care information
dissemination functions, including
whether the information will have
practical utility; (b) the accuracy of
AHRQ’s estimate of burden (including
hours and costs) of the proposed
collection(s) of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information upon the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized and
included in the Agency’s subsequent
request for OMB approval of the

proposed information collection. All
comments will become a matter of
public record.

Dated: March 22, 2012.
Carolyn M. Clancy,
Director.
[FR Doc. 2012-7768 Filed 3—-30-12; 8:45 am]
BILLING CODE 4160-90-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Center For Scientific Review; Notice of
Closed Meetings

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. App.), notice is
hereby given of the following meetings.

The meetings will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,
as amended. The grant applications and

the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the grant
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Name of Committee: Center for
Scientific Review Special Emphasis
Panel; Neurodegeneration: Mechanisms
and Therapeutic Targets.

Date: April 17, 2012.

Time: 1 p.m. to 4 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institutes of Health,
6701 Rockledge Drive, Bethesda, MD
20892 (Telephone Conference Call).

Contact Person: Laurent Taupenot,
Ph.D, Scientific Review Officer, Center
for Scientific Review, National Institutes
of Health, 6701 Rockledge Drive, Room
4811, MSC 7850, Bethesda, MD 20892,
301-435-1203, taupenol@csr.nih.gov.

Name of Committee: Center for
Scientific Review Special Emphasis
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Panel; Member conflict: Chemosensory,
Pain and Hearing.

Date: April 18-19, 2012.

Time: 8 am. to 5 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institutes of Health,
6701 Rockledge Drive, Bethesda, MD
20892 (Virtual Meeting).

Contact Person: John Bishop, Ph.D,
Scientific Review Officer, Center for
Scientific Review, National Institutes of
Health, 6701 Rockledge Drive, Room
5182, MSC 7844, Bethesda, MD 20892,
(301) 408-9664, bishopj@csr.nih.gov.
(Catalogue of Federal Domestic Assistance
Program Nos. 93.306, Comparative Medicine;
93.333, Clinical Research, 93.306, 93.333,
93.337, 93.393-93.396, 93.837-93.844,
93.846-93.878, 93.892, 93.893, National
Institutes of Health, HHS)

Dated: March 27, 2012.

Jennifer S. Spaeth,

Director, Office of Federal Advisory
Committee Policy.

[FR Doc. 2012-7821 Filed 3—-30-12; 8:45 am]
BILLING CODE 4140-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2012—-N-0294]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Food Contact
Substance Notification Program

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing an
opportunity for public comment on the
proposed collection of certain
information by the Agency. Under the
Paperwork Reduction Act of 1995 (the
PRA), Federal Agencies are required to
publish notice in the Federal Register
concerning each proposed collection of
information, including each proposed
extension of an existing collection of
information, and to allow 60 days for
public comment in response to the
notice. This notice solicits comments on
the collection of information associated
with the Food Contact Substance
Notification Program, including
revisions to Form FDA 3480, new Form
FDA 3480A, and electronic submission
via the Electronic Submission Gateway
(ESG).

DATES: Submit either electronic or
written comments on the collection of
information by May 29, 2012.

ADDRESSES: Submit electronic
comments on the collection of
information to http://
www.regulations.gov. Submit written
comments on the collection of
information to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. All
comments should be identified with the
docket number found in brackets in the
heading of this document.

FOR FURTHER INFORMATION CONTACT:

With regard to the information
collection: Denver Presley, Jr., Office of
Information Management, Food and
Drug Administration, 1350 Piccard Dr.,
PI50-400B, Rockville, MD 20850, 301—
796-3793.

With regard to the Food Contact
Substance Notification Program:
Kenneth A. McAdams, Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5100 Paint Branch
Pkwy (HFS-275), College Park, MD
20740, 240-402-1224, Fax: 301-436—
2965, email:
Kenneth.mcadams@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Under the
PRA (44 U.S.C. 3501-3520), Federal
Agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes Agency requests
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.
Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires Federal
Agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, FDA is publishing notice
of the proposed collection of
information set forth in this document.

With respect to the following
collection of information, FDA invites
comments on these topics: (1) Whether
the proposed collection of information
is necessary for the proper performance
of FDA'’s functions, including whether
the information will have practical
utility; (2) the accuracy of FDA’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on

respondents, including through the use
of automated collection techniques,
when appropriate, and other forms of
information technology.

Food Contact Substance Notification
Program—21 CFR 170.101, 170.106,
and 171.1 (OMB Control Number 0910-
0495)—Revision

Section 409(h) of the Federal Food,
Drug, and Cosmetic Act (the FD&C Act)
(21 U.S.C. 348(h)) establishes a
premarket notification process for food
contact substances. Section 409(h)(6) of
the FD&C Act defines a ‘“food contact
substance” as ““any substance intended
for use as a component of materials used
in manufacturing, packing, packaging,
transporting, or holding food if such use
is not intended to have any technical
effect in such food.” Section 409(h)(3) of
the FD&C Act requires that the
notification process be used for
authorizing the marketing of food
contact substances except when: (1)
FDA determines that the submission
and premarket review of a food additive
petition (FAP) under section 409(b) of
the FD&C Act is necessary to provide
adequate assurance of safety or (2) FDA
and the manufacturer or supplier agree
that an FAP should be submitted.
Section 409(h)(1) of the FD&C Act
requires that a notification include: (1)
Information on the identity and the
intended use of the food contact
substance and (2) the basis for the
manufacturer’s or supplier’s
determination that the food contact
substance is safe under the intended
conditions of use.

Sections 170.101 and 170.106 (21 CFR
170.101 and 170.106) specify the
information that a notification must
contain and require that: (1) A food
contact substance notification (FCN)
include a completed and signed Form
FDA 3480 and (2) a notification for a
food contact substance formulation
include a completed and signed Form
FDA 3479. These forms serve to
summarize pertinent information in the
notification. The forms facilitate both
preparation and review of notifications
because the forms serve to organize
information necessary to support the
safety of the use of the food contact
substance. The burden of filling out the
appropriate form has been included in
the burden estimate for the notification.

Currently, interested persons transmit
an FCN submission to the Office of Food
Additive Safety in the Center for Food
Safety and Applied Nutrition using
Form FDA 3480 whether it is submitted
in electronic or paper format. FDA
recently made minor revisions to Form
FDA 3480 to better enable its use for
electronic submission and to prompt
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FCN submitters to include certain
information in a standard format. FDA
estimates that the revisions to Form
FDA 3480 will not change the amount
of time necessary to complete the form.

In addition to its required use with
FCNs, revised Form FDA 3480 is
recommended to be used to organize
information within a Pre-notification
Consultation or Master File submitted in
support of an FCN according to the
items listed on the form. Master Files
can be used as repositories for
information that can be referenced in
multiple submissions to the Agency,
thus minimizing paperwork burden for
food contact substance authorizations.
FDA estimates that the amount of time
for respondents to complete the revised
Form FDA 3480 for these types of
submissions will be 0.5 hours.

FDA has recently developed a new
form, which the Agency recommends be
used with each submission of additional
information (i.e. amendment) to an FCN
submission currently under Agency
review, as well as be used to submit an
amendment to a Pre-notification
Consultation, or for an amendment to
Master File in support of an FCN,
whether submitted in electronic format
or paper format. New Form FDA 3480A
is entitled “Amendment to an Existing
Food Contact Substance Notification, a
Pre-Notification Consultation, or a Food

Master File.” The form, and elements
that would be prepared as attachments
to the form, can be submitted in
electronic format. Form FDA 3480A
helps the respondent organize their
submission to focus on the information
needed for FDA'’s safety review. FDA
estimates that the amount of time for
respondents to complete the new Form
FDA 3480A will be 0.5 hours because
the new form, used solely for
transmitting an amendment, is much
shorter than Form FDA 3480.
Amendments include the following
information on new Form FDA 3480A
and in attachments to the form:

e Date of submission;

e Whether the notifier has
determined that all files provided in an
electronic transmission are free of
computer viruses;

e Whether the submission is an
amendment to an FCN submission, a
pre-notification consultation, or a
master file;

e The format of the submission (i.e.,
ESG, transmission on electronic
physical media such as CD-ROM or
DVD, or paper);

e The name of and contact
information for the submitter, including
the identity of the contact person and
the company name (if applicable);

e The name of and contact
information for any agent or attorney

who is authorized to act on behalf of the
notifier; and

e A brief description of the
information provided and the
purpose(s) of the amendment.

Section 171.1 (21 CFR 171.1) specifies
the information that a petitioner must
submit in order to: (1) Establish that the
proposed use of an indirect food
additive is safe and (2) secure the
publication of an indirect food additive
regulation in parts 175 through 178 (21
CFR parts 175 through 178). Parts 175
through 178 describe the conditions
under which the additive may be safely
used.

In addition, FDA’s guidance
document entitled “Use of Recycled
Plastics in Food Packaging: Chemistry
Considerations” provides assistance to
manufacturers of food packaging in
evaluating processes for producing
packaging from post-consumer recycled
plastic. The recommendations in the
guidance address the process by which
manufacturers certify to FDA that their
plastic products are safe for food
contact.

Description of Respondents: The
respondents to this information
collection are manufacturers of food
contact substances.

FDA estimates the burden of this
collection of information as follows:

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN !

Number of
21 CFR section or other category FDA form No. rglsuprggg;r?tfs rerzgonses per Tg:égg:g:' A\,;g,r—ar%z;);:ggn Total hours
pondent

170.1062 (Category A) ....ccccceeevenuene FDA 3479 5 